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Watching the Watchmen

Best Practices for Police Body Cameras

By MarTHEW FEENEY

EXECUTIVE SUMMARY

overage of recent police killings has

prompted a much-needed debate on law

enforcement reform, and proposals for

police body cameras have featured heavily

in these discussions. Body cameras un-
doubtedly gather valuable evidence of police misconduct,
and although research on the effects of body cameras is
comparatively limited there are good reasons to believe
that they can improve police behavior.

However, without the right policies in place the use of
police body cameras could result in citizens’ privacy being
needlessly violated. In addition, poorly considered police
body camera policies governing the storage and release of
footage might be too costly to implement.

This paper examines the research on the costs and
benefits of police body cameras, arguing that the de-
vices can, if properly deployed and regulated, provide a
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valuable disincentive to police abuses as well as valuable
evidence for punishing abuses when they occur.

No one-size-fits-all set of body camera policies should
be imposed on the thousands of police departments across
the United States, which vary significantly in size as well
as the crime rates they face. Nonetheless, the policies that
municipal, state, and federal actors adopt will need to ad-
dress transparency, accountability, and privacy in order to
realize the potential benefits of wearable cameras. Toward
that end, this paper outlines a number of best practices de-
signed to help law enforcement agencies at all levels address
the privacy and fiscal issues associated with body cameras.

By themselves, body cameras are not a police miscon-
duct panacea. Police misconduct can only be adequately
addressed by implementing significant reforms to police
practices and training. Still, body cameras can serve as an
important component of police reform.
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INTRODUCTION

On November 24, 2014, a St. Louis County
grand jury declined to indict Ferguson, Mis-
souri, police officer Darren Wilson for the
August 2014 killing of 18-year-old Michael
Brown. Brown’s killing, and the news that Wil-
sonwould not be indicted, sparked protests in
Ferguson and elsewhere in the United States.

Two different accounts of the moments
leading up to Brown’s death emerged follow-
ing his killing. In one, Brown was slain by a
police officer who was too quick to use lethal
force against an unarmed teenager. In another,
Brown was shot and killed by an officer who le-
gitimately feared for his life.

At the time of the shooting Wilson was
not wearing a body camera and his car was not
equipped with a dash camera. Footage of Wil-
son’s encounter with Brown would have helped
members of the grand jury determine which
of the two accounts mentioned above was a
more accurate description of what occurred.”
Unsurprisingly, Brown’s death prompted a re-
newed debate on the use of police body camer-
as.” In the wake of the news that Wilson would
not face charges over the shooting, the Obama
administration proposed a $75 million, three-
year, 50 percent matching funding program for
the purchase of 50,000 police body cameras.?

It is undoubtedly true that body cameras
can provide valuable additional information
related to tragic incidents such as Brown’s
killing. Nevertheless, it is also true that body
cameras present unique challenges in terms
of crafting policies that hold officers account-
able and prevent infringements on citizens’
privacy. Unfortunately, some lawmakers and
law enforcement professionals have proposed
body camera policies that will not provide ad-
equate accountability and that may allow po-
lice departments to use the cameras as a means
to unfairly exculpate officers involved in lethal
use-of-force incidents.

The use of body cameras doesn’t just raise
concerns related to privacy and police use of
footage. The costs associated with the cam-
eras and storing footage can be considerable.
A police body camera policy that protects

privacy rights while providing increased trans-
parency and accountability is of no use if its
fiscal impact would be too devastating for lo-
cal governments to manage.

This paper examines the research on the
costs and benefits of police body cameras, ar-
guing that the devices can, if properly deployed
and regulated, provide a valuable disincentive
to police abuses as well as valuable evidence for
punishing abuses when they occur. It stresses
that, by themselves, the cameras are not a po-
lice misconduct panacea. Police misconduct
can only be adequately addressed by imple-
menting significant reforms to police practices
and training. Still, body cameras can serve as an
important component of police reform.

To be sure, no one-size-fits-all policy can
or should be imposed over the roughly 18,000
law enforcement agencies in the United
States—which is one reason why the federal
government should focus on developing body
camera policies for police organizations at the
federal level.* Nor can any one policy compre-
hensively predict and address the challenges
and opportunities this new technology will
present across America’s broad array of police
departments. That will have to be sorted out
through trial and error in federalism’s labora-
tories of democracy.

Nonetheless, the policies that municipal,
state, and federal actors adopt will need to ad-
dress transparency, accountability, and privacy
in order to realize the potential benefits of
wearable cameras without infringing privacy
rights. Toward that end, this paper proposes a
set of best practices for law enforcement that
take into account the costs of body cameras
and would, if implemented, reconcile privacy
rights with the desire to improve law enforce-
ment accountability and transparency:

THE CASE FORBODY CAMERAS

Sir Robert Peel, the 19th-century British
prime minister and statesman, is often cred-
ited as the father of modern policing. In 1829
Peel, then serving as Home Secretary, estab-
lished London’s Metropolitan Police Service.’



Every member of this first modern police force
was issued the “General Instructions,” which
included the “Peelian Principles.”® The prin-
ciples provided a framework for ethical polic-
ing.” Although almost 190 years have passed
since the establishment of the Metropolitan
Police Service, the Peelian Principles still offer
a valuable outline of good policing that is use-
ful in discussions on modern law enforcement,
including those concerning body cameras.
Indeed, New York City Police Commissioner
William Bratton lists the Peelian Principles on
his blog.®

The fourth Peelian Principle refers explic-
itly to the use of force, and states that officers
should “recognise always that the extent to
which the co-operation of the public can be
secured diminishes proportionately the ne-
cessity of the use of physical force and com-
pulsion for achieving police objectives.” The
sixth Peelian Principle counsels officers “To
use physical force only when the exercise of
persuasion, advice and warning is found to be
insufficient to obtain public co-operation to an
extent necessary to secure observance of law
or to restore order, and to use only the mini-
mum degree of physical force which is neces-
sary on any particular occasion for achieving a
police objective.”"®

Today, as in 1829, ethical policing requires
law enforcement officers to understand that
public cooperation reduces the need for physi-
cal force and that such force ought to be used
sparingly and to a minimal degree. Yet only a
minority of Americans believe that law en-
forcement agencies do a good job at using the
right amount of force and holding officers ac-
countable for misconduct.” Given the state
of current public opinion, it is important to
examine whether body cameras will reduce
police abuse and improve the relationship be-
tween police officers and citizens.

What the Research Shows

Experimental research on the effect body
cameras have on police and citizen behavior or
their impact on crime is difficult to conduct,
and there are very few such studies. Nonethe-

less, what studies do exist tend to support our
intuition that cameras can have a positive ef-
fect on citizen-police encounters.

In a yearlong experiment beginning in
February 2012, Barak Ariel and Alex Suther-
land, both of Cambridge University’s Institute
of Criminology, and William A. Farrar, the
chief of the Rialto, California, police depart-
ment, examined the effects of body cameras
on police and citizen behavior."”” Throughout
the 12-month period, 54 front-line officers
were randomly assigned to wear body cameras.
Nine hundred and eighty-eight shifts were ex-
amined, and the researchers assigned 489 for
treatment with the body cameras and 499 for
control conditions. Rialto police officers who
were wearing the body cameras during the
shifts were instructed to have them on for all
interactions with the public except when deal-
ing with informants and “incidents involving
sexual assaults of minors.”"

The chart in Figure 1 is based on data from
the study and shows that use-of-force inci-
dents and complaints against the police both
fell during the experimental period compared
to prior years.

Of the 245 use-of-force incidents that took
place in the experimental period, 17 occurred
in shifts when the officer was not wearing a
body camera, while less than half that number
(8) occurred in shifts when the officer was.

The Rialto study suggests that body cam-
eras can help contribute to fewer use-of-force
incidents and complaints. What’s less clear is
whether that’s due to police body cameras in-
fluencing civilian behavior, police behavior, or
both: “we do not know on which party in an
encounter the cameras have had an effect on,
or how the two effects—on officers and on sus-
pects—interact,” the authors note."

The sample size is admittedly small, cov-
ering one municipality’s experience over 12
months. Nor is it clear whether other reforms
that Farrar, the Rialto police chief, instituted
during or shortly before the experimental
period also had an impact on declining com-
plaints and use-of-force incidents.” Still, the
Rialto study provides reassuring, if hardly
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Figure 1

Number of Police Use-of-Force Incidents and Complaints against Police Officers in

Rialto, California
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Source: Barak Ariel, William A. Farrar, and Alex Sutherland, “The Effect of Police Body-Worn Cameras on Use of Force
and Citizens' Complaints against the Police: A Randomized Controlled Trial,” Journal of Quantitative Criminology 31, no. 3

(September 2015): 509-35.

conclusive, evidence that police body cameras
can play a useful role in a broader package of
policing reforms.

The Rialto study highlights the importance
of isolating what, if any, “civilizing effect” body
cameras have on police and members of the
public. Farrar believes that this civilizing ef-
fect acts on police as well as citizens: “When
you put a camera on a police officer, they tend
to behave a little better, follow the rules a lit-
tle better. And if a citizen knows the officer is
wearing a camera, chances are the citizen will
behave a little better.”® Farrar’s assessment
conforms to our intuitions about surveillance
and employee monitoring as well as research
on observation and behavior."”

A separate experiment with police body
cameras in Mesa, Arizona, also resulted in a re-
duction in complaints against police officers.
The Mesa experiment lasted 12 months (Octo-
ber 2012 to September 2013) and included 50

officers. For the first six months, the officers
were required to have their cameras on, while
in the second six-month period officers could
turn the cameras on at their own discretion.
Officers who wore the cameras experienced
a 40 percent decline in “departmental com-
plaints” and a 75 percent decline in use-of-
force complaints when compared to the previ-
ous 12 months.'®

The officers involved in the Mesa study
were a mixture of volunteers, who accounted
for nearly half of those taking part in the study,
and those assigned to wear the body cameras.
Aside from the reduction in complaints, the
researchers also found that in the period when
activation of the body cameras was left to offi-
cer discretion there was a 42 percent reduction
in body camera use. Officers who volunteered
to wear the body cameras were 60.§ percent
more likely to activate the body cameras than
their assigned colleagues.



As with the results of the Rialto study, the
Mesa experiment’s findings are suggestive
but not conclusive. A decline in the number
of complaints against the police is a welcome
result. However, the number of complaints in
Mesa was small and it remains unclear to what
extent body cameras are responsible for the
decline.”

Body cameras were also studied elsewhere
in Arizona. As in Rialto and Mesa, the use of
police body cameras in Phoenix was followed
by a reduction in complaints.*° The authors of
the evaluation noted that “complaints against
the police declined significantly. Complaints
against officers who wore the cameras de-
clined by 23%, compared to a 10.6% increase
among comparison officers and 45.1% increase
among patrol officers in other precincts.””

Body cameras are, of course, not the only
cameras used by police officers. Dash cameras
have been used in police cruisers for much lon-
ger than body cameras, and research on their
use has, like body camera research, produced
encouraging results.

In 2003 the International Association of
Chiefs of Police released a study on dash cam-
eras, examining their effects on the 21 law en-
forcement agencies that received dash-camera
grants from the Office of Community Orient-
ed Policing Services (COPS).**

Researchers found that one-fifth of po-
lice officers taking part in the study reported
that dash cameras improved their courtesy
and professionalism and that 8 percent of of-
ficers with dash cameras experienced a fall in
complaints. During interviews with officers,
researchers also discovered that “a majority
of officers confessed that when they are aware
that they are on camera, they strive to pres-
ent the best possible professional image.” It is
worth keeping in mind that although officers
were reporting their own behavior, officers
who reported an improvement in their behav-
ior were more likely to experience a decline in
complaints.”

Holding Abusive Officers Accountable

It seems that dash cameras do, albeit to a

small degree, improve some police officers’ be-
havior.

And, even when dash cameras do not deter
misbehavior, they can provide valuable evi-
dence after the fact to sanction officers who
misbehave on camera. There’s good reason to
believe that police body cameras can perform
a similar function.

There are numerous examples of dash
cameras in police cruisers filming incidents of
police misconduct. In July 2015, dash camera
footage revealed that Brian Encinia, a Texas
state trooper, had been needlessly aggressive
with 28-year-old Sandra Bland following a rou-
tine traffic stop.

Encinia ordered Bland out of her car after
she refused to put out her cigarette. He then
tried to forcibly remove her from the car. Dur-
ing the ensuing struggle, Encinia told Bland
that she was under arrest but he never told her
what she was under arrest for. Bland did step
out of the car shortly after Encinia threatened
to tase her. The dash camera footage reveals
Encinia telling his sergeant on the radio after
Bland’s arrest that “technically she is under ar-
rest when a traffic stop is initiated,” which is
not true.*#

Bland later died in jail. According to an au-
topsy carried out by the Harris County medical
examiner, she committed suicide. The Texas
Department of Public Safety said that Encinia
did not behave properly during the incident
and he was placed on administrative leave. He
may face further sanctions thanks to a wrongful
death lawsuit filed by Bland’s mother against
Encinia; the Texas Department of Public Safe-
ty; Waller County, Texas; and two officers at the
jail where she was incarcerated.”

Another example of dash camera footage
providing valuable evidence against police of-
ficers shows a needlessly violent traffic stop in
New Jersey. In 2013 Marcus Jeter was facing
charges of eluding the police, resisting arrest,
and aggravated assault of an officer.?® Thanks
to dash camera footage he was later exoner-
ated. Sean Courter and Albert Sutterlin, the
two officers who pulled Jeter over on the Gar-
den State Parkway in 2012, ordered him to get
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out of the car at gunpoint after responding to
a domestic violence call at Jeter’s home. Jeter
was dragged from his vehicle and repeatedly
punched in the head.

Soon after Courter and Sutterlin pulled
Jeter over another officer, Orlando Trinidad,
arrived at the scene. Dash camera footage
from Trinidad’s cruiser, which was not includ-
ed in any police reports, shows that the ve-
hicle passed through oncoming traffic before
running into Jeter’s SUV.*” The footage also
shows, contrary to police reports, that Jeter
did not hit Trinidad or reach for Courter’s
weapon.

At the time of publication, Trinidad and
Courter are awaiting a trial where they will
face charges of conspiracy, official miscon-
duct, false swearing, and tampering with re-
cords.?® Sutterlin pleaded guilty to tampering
with records and is awaiting sentencing.*

To be sure, video footage can be subject to
competing interpretations.’ In addition, vid-
eo footage can’t solve every disputed case, but
in some cases it will be dispositive. The Wal-
ter Scott incident, which prompted additional
support for police body cameras, is powerful
evidence of that. The cell-phone video of that
horrific incident served as dramatic support
for the intuition that camera footage might
deter police abuses before the fact—or, failing
that, bring abusers to justice following an un-
lawful use of force.

On April 4, 2015, Michael Slager, an offi-
cer in the North Charleston, South Carolina,
police department shot and killed 50-year-old
Walter Scott. Scott was running from Slager
after a scuffle following a traffic stop when he
was shot three times in the back.}" According
to police reports, Slager told dispatchers after
the shooting that Scott had grabbed his Tas-
er.3” Unbeknownst to Slager, a passerby was
filming the shooting. The footage reveals that
Scott did not have Slager’s Taser when he was
shot and that Slager placed what appears to be
his Taser next to Scott after shooting him. It is
difficult to imagine that Slager would have be-
haved in the same way if he had been wearing
an activated body camera.

Even if an officer does provide a falsified or
misleading account of a deadly incident, body
camera footage can help investigators discover
what that officer omitted or exaggerated in his
report. One police encounter in Cincinnati,
Ohio, clearly illustrates this point.

In July 2015 University of Cincinnati po-
lice officer Ray Tensing shot and killed Samuel
DuBose, an unarmed 43-year old, during a rou-
tine traffic stop promoted by DuBose’s vehicle
missing its front license plate. Tensing claimed
that DuBose had dragged him down the street
with his car and that he was forced to shoot
him.* DuBose is only one of the hundreds
of Americans killed every year by police offi-
cers.}* Many of these killings are not filmed by
police officers. However, Tensing was wearing
abody camera.

Tensing’s body camera video shows that he
was not dragged by DuBose’s car. Rather, the
footage reveals that, after Tensing asked Du-
Bose to take his seatbelt off, the car started to
move forward slowly. Tensing then very quick-
ly reached for his weapon and shot DuBose in
the head.

Tensing is facing murder and voluntary
manslaughter charges. When announcing the
indictment Hamilton, Ohio, prosecutor Joe
Deters described the body camera footage as
“invaluable.”® A reporter asked Deters at that
announcement if he thought Tensing had de-
liberately misled investigators.3® Deters replied
that he thought Tensing had done so. The re-
porter then went on to ask, “Even with the bo-
dycam video?” Deters replied, “I'm not saying
he’s smart, I'm just saying what I think he did.”

Another notable case of police body cam-
era footage providing evidentiary benefits
occurred in New Mexico. In January 2015,
prosecutors in Albuquerque announced that
they would pursue murder charges against
two police officers who, in March 2014, shot
and killed James Boyd, a homeless paranoid
schizophrenic camping in the Sandia Moun-
tains.” Boyd’s killing, like Samuel DuBose’s,
was filmed by an officer’s body camera.

The footage of the killing shows that offi-

cers used firearms as well as beanbag rounds,



a police dog, and a stun grenade during the
standoff with Boyd.?® After five hours, Boyd
agreed to walk towards the officers, saying, “All
right, don’t change up the agreement.”? Albu-
querque Police Department officers then fired
the stun grenade at Boyd. After the stun gre-
nade went off, Boyd dropped his bags, reached
into his pockets, and pulled out what appear
to be knives, one in each hand. He then turned
his back on the officers and was shot. After
the shooting, the officers approached Boyd,
who was lying motionless on the ground, and
shot him with bean bags before setting a dog
on him. An autopsy and toxicology report re-
vealed that Boyd had no illegal drugs or alco-
hol in his system and that he was shot in the
lower back and both arms. The bullet which
entered his lower back exited his body and
then reentered his left arm.*°

In an attempt to save Boyd’s life doctors
amputated his right arm and removed his
spleen as well as a section of his colon. He was
pronounced dead 6 hours and 40 minutes af-
ter arriving at the University of New Mexico
Hospital.#' Two of the officers involved in the
incident are facing second-degree murder, vol-
untary manslaughter, and battery charges.**

Boyd’s and DuBose’s deaths and others like
them highlight the fact that although cameras
on police officers’ uniforms do not necessarily
deter police abuse of citizens, they can provide
valuable evidence. When speaking about the
murder charges in the Boyd case the district
attorney for Bernalillo County said, “We have
evidence in this case to establish probable
cause we didn’t have in other cases.”*

Body camera footage that captures police
misconduct tends to garner the most media
attention. But it shouldn’t be forgotten that
police body camera footage has vindicated po-
lice officers who used lethal force and has also
exculpated officers accused of wrongdoing.

Once such incident involving the lethal use
of force took place in May 2015, when two of-
ficers with the Palestine, Texas, police depart-
ment shot and killed James Bushey, a robbery
suspect. Both of the officers were wearing
body cameras. Soon after officers escorted

Bushey out of a restaurant he pulled a BB gun
from his pocket and was shot multiple times
by both officers.** The footage shows that
both officers reasonably feared for their lives
and were justified in using lethal force. In an-
other example, camera footage revealed that
a young woman, who was arrested for drunk
driving in late 2014, had lied when she accused
an Albuquerque, New Mexico, police officer of
sexual assault.¥

The use of body camera footage in Albu-
querque and Palestine are both examples of
the kind of footage law enforcement officials
should welcome. Such footage highlights ap-
propriate conduct as well as baseless com-
plaints filed against officers.

Body cameras may not eliminate police
misconduct, yet research on their effects is en-
couraging and they have proven to be valuable
in police-abuse investigations. However, with-
out the right policies in place the widespread
use of police body cameras could result in pri-
vacy violations and ongoing investigations be-
ing compromised.

PRELIMINARY CONSIDERATIONS
FORBODY CAMERA POLICIES

A worthwhile police body camera policy
must address a range of issues, including trans-
parency, privacy, officer safety; and the cost of
body cameras as well as the cost of storing and
redacting footage.

Federalism

Before deciding any of those issues, how-
ever, it’s important to consider which level of
government should be making the relevant de-
cisions. The range of opportunities and chal-
lenges police body cameras present, as well
as the wide variety of American law enforce-
ment agencies, suggests that policy ought to
be crafted at the state and local level. Consid-
ering the importance of police accountabil-
ity and transparency as well as the diversity
of America’s police departments, it is crucial
that local lawmakers craft police body camera
legislation that is appropriate for their con-
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Figure 2

Number of Law Enforcement Agencies by Size (2008)
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stituencies. According to 2008 data from the
Bureau of Justice Statistics, almost half (48.9
percent) of local and state law enforcement
agencies have fewer than 10 full-time sworn
personnel (Figure 2).46 The fact that American
law enforcement agencies vary so significant-
ly in size makes it very unlikely that a policy
designed for a department with thousands of
police officers would be appropriate for a de-
partment with only nine officers.

Law enforcement agencies are diverse not
only in their size, but also in the crime rates
they face. Metropolitan areas tend to have
higher rates of violent crime and property
crime than nonmetropolitan counties.*’

A body camera policy for police in Boze-
man, Montana, should be different from the
body camera policy in Los Angeles. Federal-
ism allows experimentation with different
approaches, allowing competing jurisdictions
to learn from each other’s successes and fail-
ures.

Rather than the federal government taking
a top-down approach to police body cameras,
it should develop body camera policies for fed-
eral agencies with arrest powers, such as the
Federal Bureau of Investigation (FBI); Drug
Enforcement Administration (DEA); Cus-
toms and Border Protection (CBP); and Alco-
hol, Tobacco, Firearms and Explosives (ATF).
These agencies should be equipped with body
cameras, and those crafting body camera poli-
cies for federal agencies will have to consider
the same privacy concerns, such as those re-
lating to when the cameras should be on and
when the footage is released, that affect state
and local law enforcement agencies.

Transparency

Regardless of what body camera policy a
police department implements, it is impor-
tant that the policies are made public. Police
departments have not always been open about
the details of such policies.



In October 2014 the American Civil Liber-
ties Union (ACLU) asked 20 of the country’s
largest police departments, as well as 10 de-
partments that attended a body camera con-
terence hosted by the Police Executive Re-
search Forum (PERF), for details of their body
camera policies and best practices. According
to the ACLU’s Sonia Roubini, “Only five of
these 30 departments sent me their policies.
The remaining 25 cited various reasons for not
doing s0.”*® Of the five that provided their
policies, only one had its police body cam-
era policy available online. Law enforcement
agencies interested in presenting themselves
as transparent and accountable should make
their body camera policies available online,
even if not required to do so by legislation.

Officer Safety

Any policy related to police body cameras
must consider how difficult they are to oper-
ate and how safe they are to use. If a camera is
hard to operate, it may not only make comply-
ing with a camera policy difficult, it could be
dangerous.

Some law enforcement officials have ex-
pressed skepticism, if not outright hostility,
to the idea of officers wearing body cameras.
Speaking in August 2013, Patrick Lynch, the
president of the Patrolmen’s Benevolent As-
sociation of the City of New York, said, “. ..
there is simply no need to equip patrol officers
with body cams[. . .} Our members are already
weighed down with equipment like escape
hoods, Mace, flashlights, memo books, ASPs,
radio, handcuffs and the like {. . .} Additional
equipment becomes an encumbrance and a
safety issue for those carrying it.”#% But con-
trary to Lynch’s concerns, most popular po-
lice body cameras in circulation are relatively
light, easy to use, and safe.

A recent study evaluating body camera
deployment in Phoenix, Arizona, noted that
“in general the technology was found to be

”59 A common

comfortable and easy to use.
sentiment expressed by the officers was that
the VIEVU body camera, which is activated

by swiping a cover away from the lens, is less

complex than the Taser AXON.5" Unlike the
VIEVU, the Taser AXON continually re-
cords and deletes in 30-second increments.
However, if an officer activates the camera by
double tapping the “event” button, the previ-
ous 30 seconds of footage captured before
activation is saved, although it doesn’t include
audio.’ This buffering system may take some
getting used to, but being well-trained in us-
ing the Taser AXON, which is one of the most
popular body camera models, will ensure that
officers better understand some of the more
counterintuitive features of the camera. Train-
ing will be required for the use of any body
cameras, but the devices are not difficult to
operate.

Nor do the cameras pose much of a safety
risk to officers. The British Home Office’s
guide for body-worn cameras rates the risk of
injuries associated with the devices, such as
electrocutions from damaged cameras, neck
strains, and entanglements with the equip-
ment, as “low.” The guide also states that risks
associated with body cameras causing injury
during an assault can be mitigated by officers
wearing camera wires below the uniform.’

Presently the technology does not pose a
significant risk to police officers, and as tech-
nology improves we can reasonably expect
that the body cameras will become increas-
ingly lighter and less burdensome.

BEST PRACTICES FORBODY CAM-
ERA POLICIES

Despite their potential benefits, police body
cameras could cause significant harm if not
governed by policies that protect privacy rights.
Such policies must address when the cameras
are on, when the footage is released, and when
police officers can access the footage.

When Should the Cameras Be On?

A key question that any policy will have to
answer is when officers should be required to
activate their cameras. Advocates of police ac-
countability and transparency may be tempt-
ed to argue for a policy requiring that officers
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have their body cameras on for most or all of
their shifts. But there are significant problems
with such a proposal.

Police officers regularly interact with mem-
bers of the public in tragic and embarrassing
situations that can sometimes involve young
children as well as informants and undercover
agents. They also regularly enter private resi-
dential properties, hospitals, and schools. A
policy requiring cameras to be on during most
encounters with the public would have to de-
scribe clearly what kinds of footage could be
requested and what information ought to be
redacted. As we will see in the discussion be-
low, the cost of storing and redacting police
body camera footage can be considerable.

Police officers also have legitimate privacy
concerns. Any policy that requires cameras to
be on for most of a shift would lead many of-
ficers to feel they were under constant threat
of a superior intent on carrying out a “fishing
expedition.” A body camera policy should al-
low officers to engage in office gossip while in
their cruisers without having to worry about
their chief looking through the footage.

Taking into account the privacy risks, a
workable body camera policy should require
police officers to have their body cameras on
during some, although not all, of their inter-
actions with members of the public. In order
for police body cameras to increase police
accountability, officers should be required to
have their body cameras on when they are re-
sponding to a 911 call; performing an arrest,
search, detention, or traffic stop; and any time
when they reasonably suspect that they will
soon be conducting an arrest, search, traffic
stop, or detention.

There are some situations when it would
be inappropriate for police officers to turn on
their body cameras, either because doing so
could potentially compromise an ongoing in-
vestigation or citizens’ privacy. For instance,
officers should not have to turn their body
camera on if they are in a school or speaking to
informants or undercover officers. Nor should
they be required to have the cameras on in-
side a hospital, mental health care facility, rape

treatment center, or social service facility un-
less they are responding to a 911 call, making
an arrest, or detaining someone on site. An of-
ficer who exits his vehicle to buy a coffee from
a café or engages in short casual conversation
with a member of the public should not be re-
quired to turn his body camera on.

When they do have to turn their cameras
on, officers should notify subjects as soon as
is practicable. Officers should also make sure
that their camera is clearly visible to mem-
bers of the public. Once officers turn their
body camera on they should not deactivate it
until the incident at hand (an arrest, search,
etc.) is concluded. If an officer’s vehicle is not
equipped with an in-car camera the officer
should keep his body camera on while trans-
porting an arrestee.

Given that police body cameras will inevi-
tably capture very disturbing moments that
include violence, nudity, sexual abuse, and
graphic injuries, it is extremely important that
law enforcement agencies are governed by ro-
bust policies regulating the storage and release
of the footage.

Who Should Have Access to
the Footage?

A police body camera policy should clearly
outline under what circumstances the footage
will be released and what information will be
redacted. Here again, there are important con-
siderations involving privacy rights and cost.

Lawmakers across the country have ad-
dressed the privacy issues related to police
body camera footage in a variety of ways. Some
have overreacted by pushing policies that ex-
plicitly exempt police body camera footage
from public-record requests. For example, in
June 2015, South Carolina Governor Nikki
Haley signed a bill exempting body camera
footage from state Freedom of Information
Act requests.’* Legislation passed by the Kan-
sas Senate in February 2015 would exempt
body camera footage from Kansas’s open re-
cords act.® In California, proposed legislation
states that body camera footage should be ex-
empt from public-record requests because the



need to protect privacy “outweighs the inter-
est in the public disclosure.”®

Legislation preventing the public from re-
questing police body camera footage does not
improve law enforcement accountability and
transparency. The public has an interest in
knowing how police officers behave, and body
cameras can offer key insights into how offi-
cers conduct arrests, traffic stops, and search-
es. Laws that exempt body camera footage
from public-record requests put potentially
revealing information behind a veil of secrecy.

Lawmakers who have written secretive
body camera policies often cite privacy con-
cerns. But these concerns can be adequately
addressed without restricting public access to
video.

The cost of redacting footage can be con-
siderable, however. The cost of buying body
cameras and paying for footage storage and
redaction play a significant role in decisions
on whether a police department will purchase
body cameras. In 2014, PERF sent surveys
to 500 police departments across the United
States, 254 of which responded, and found that
“39 percent of the respondents that do not use
body-worn cameras cited cost as a primary
reason.”’ Speaking to PERF, Hassan Aden,
then chief of the Greenville, North Carolina,
police department, described the data storage
costs associated with police body cameras as
“crippling.”®

In May 2015, the Associated Press reported
that the Cleveland, Ohio, police department
expected to spend up to $3.3 million over
five years on 1,500 Taser body cameras and
data storage’” That same month the Albany
Democrat-Herald reported that the storage of
body camera footage was adding significantly
to the workload in the Linn County, Oregon,
court system.’® The Linn County District At-
torney’s office, which had only 45 gigabytes of
media downloads in 2011, had to store 351 giga-
bytes of downloaded evidence in just the first
three months of 2015.

Even the mayor of Baltimore, a city with a
heavily criticized police department, vetoed
a body camera proposal in December 2014 in

part because of its predicted price tag. Balti-
more officials estimated that the cost of stor-
ing body camera footage and the additional
staff needed to manage it would be up to $2.6
million a year.*"

The police department in Seattle, Wash-
ington, a state with some of the country’s
most open public-records laws, released in-
discriminately blurred and silent police body
camera footage on a YouTube channel follow-
ing a request made in September 2014 by Tim
Clemans, a 24-year-old computer program-
mer. Clemans requested both police body
camera and dash camera footage from the last
six years—a collection of about 1.6 million re-
cordings amounting to a little more than 360
terabytes of data.% Selectively redacting the
footage, rather than universally blurring and
muting it, would have been prohibitively time-
consuming and expensive.63

The footage, of course, had to be blurred
in order to protect the privacy of those caught
on camera. By March 2015 the Seattle Police
Department was burning some 7,000 DVDs a
month in order to comply with public-record
requests.%+

Even comparatively short videos can take
a long time to redact. During the Mesa body
camera study, the Mesa Police Department
Video Services Unit redacted three police
body camera videos. The videos, which ranged
from one to two hours long, took a total of 30.5
hours to redact.%

It’s not only footage of violent or contro-
versial police encounters that may take a long
time to redact. Indeed, footage of an arrest
that takes place without violence or injury and
with the suspect’s cooperation could include
information that some would like redacted,
such as the faces of third parties, license
plates, and the audio of third-party conversa-
tions. Depending on how strict the redaction
and access policy is, police departments could
face significant costs associated with comply-
ing with public-record requests.

Lawmakers and regulators could try to mit-
igate the costs associated with body cameras
in a number of ways. In August 2015 Illinois
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Governor Bruce Rauner signed a bill which
helps fund the use of body cameras via a $5
increase in traffic tickets.®® The increase will
reportedly raise around $5 million a year.%7

The cost of body cameras could also be
reduced by passing some of the costs of re-
daction on to those requesting the footage.
Some requesters, such as commercial actors
and journalists, should contribute to some of
the costs of processing body camera footage.
However, a policy should be implemented
which gives subjects, their next of kin, or their
attorneys access to body camera footage free
of charge.% In addition, a body camera policy
should provide footage that is in the public in-
terest without a fee.%

A feasible police body camera policy that
accounts for the privacy and cost issues out-
lined above while also providing the much-
needed increase in law enforcement account-
ability will limit the storage of data not related
to contentious incidents as well as the redac-
tion of footage captured in public.

While some potentially revealing informa-
tion about third parties could be captured on a
police body camera, there ought to be very few
instances in which police body camera footage
captured in public should be edited in order to
redact primary or third parties. After all, there
isn’t the same expectation of privacy in public
or privately owned areas open to the public,
such as coffee shops and gyms, that there is in
a private residence.

A man having dinner at a restaurant with a
mistress risks his infidelity being exposed by
a member of the public who might take a pic-
ture of the couple. Likewise, a drunk man on a
Saturday night cannot reasonably expect that
his inebriated antics during a bar crawl will be
safe from online ridicule.

The distinction between the expectations
of privacy in private residential properties
(strong), and in public (weak), ought to guide
policies regulating the release and redaction of
police body camera footage.

Regardless of who is requesting the body
camera footage, a body camera policy should
outline how long footage is stored and who

can demand access. The ACLU’s Jay Stanley
has provided a framework that offers good
guidelines on storage and access.”” What fol-
lows uses many of Stanley’s recommendations
as a foundation.

Stanley proposes that footage be put into
two categories, “flagged” and “unflagged,” and
that flagged footage be on a deletion sched-
ule with a much longer time period than un-
flagged footage.

Flagged footage should include video that
shows arrests, detentions, use-of-force in-
cidents, or is related to an event that is the
subject of a formal or informal complaint. In
addition, Stanley proposes that anyone who
is the subject of police body camera footage
should be able to flag the footage, regardless
of whether they are filing a complaint. Law
enforcement agencies and third parties should
be able to flag footage if they suspect that mis-
conduct has occurred, or that the footage in-
cludes evidence of a crime. Given the reduced
expectation of privacy in open spaces, flagged
footage captured in public, including private
property open to the public (such as restau-
rants), ought to undergo minimal redaction.

While flagged footage captured in a pub-
lic place should, after necessary redaction, be
made available to the public, unflagged foot-
age should not be subject to public-disclosure
requests. Unflagged footage would not con-
tain information related to any arrest, deten-
tion, use-of-force incident, or complaint. Nor
would law enforcement officials or any subject
of the footage have asked for the footage to
be flagged. Although unflagged footage would
not contain any information relating to inci-
dents that would warrant flagging, any subject
of unflagged body camera footage or their le-
gal representative should be able to request
video in which they appear, provided that they
not make the footage public.

Ideally, unflagged footage would be de-
leted after no more than a month, although
in some jurisdictions the retention period for
unflagged footage would have to be longer. For
example, in Maryland excessive-force com-
plaints must be made within 9o days. There-



Figure 3

Police Body Camera Footage Access and Retention Policy

Data

Body Camera
Footage

Where there is
strong expectation of
privacy (e.g. private
residence)

Location Filmed

Catego ry Unflagged

Subject (or next

of kin)
ACCGSS Subject’s attorney

Retention

Subject
Subject’s attorney

90 days or less

Where there is
weak expectation of
privacy (e.g. public
restaurant)

Unflagged

Subject (or next of kin)
Subject’s attorney
Members of the public

Subject
Subject’s attorney

90 days or less

Source: Author’s diagram based in large part on policy recommendations outlined in Jay Stanley, “Police Body-Mounted
Cameras: With Right Policies in Place, a Win for All-Version 2.0,” American Civil Liberties Union, March 2015, https://www.
aclu.org/sites/default/files/assets/police_body-mounted_cameras-v2.pdf.

fore, it makes sense that unflagged body cam-
era footage in Maryland be kept for 9o days in
case a complaint is filed within that time.
Exempting unflagged footage from public-
record requests and scheduling such footage
for relatively quick deletion means that the
husband treating his mistress to a meal at ares-
taurant is unlikely to have his affair exposed by
police body camera footage. But, if an incident
at the restaurant, such as an arrest, prompts
police body camera footage to be flagged, then
members of the public could see the footage.
Figure 3 shows a possible access and release
policy for flagged and unflagged footage.
Flagged footage should be subject to pub-
lic-record requests, which should be specific
to a particular incident. As the Seattle expe-
rience suggests, broad public-record requests
may result in the release of heavily redacted
and unhelpful footage. But there ought to be
different redaction policies in place depending

on whether the footage was captured in a pri-
vate residential property or in public.

Some flagged footage of public incidents
ought to be redacted if released. For instance,
members of the public who tell officers where
a fleeing suspect is hiding should have their
identities concealed via blurring in order to
protect them from retaliatory attacks. In addi-
tion, flagged footage of sexual assault victims
captured in public should be heavily redacted
in order to protect their identities.

There are some other possible exceptions
to body camera footage captured in public be-
ing released without redaction. Police officers
are often among the first at the scene of emer-
gencies such as fires and auto accidents. In
such cases arrests may be made, prompting the
flagging of the body camera footage. Members
of the public involved in these emergencies, as
well as their families, may understandably be
concerned that body camera footage of an
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auto accident or fire could be widely circulated
on the Internet. While much of the footage of
such incidents will not be flagged, there will be
some that is. In these situations the footage
should be redacted in a manner that protects
the dignity of those involved in the accidents
while also serving the public interest.

If, for example, an elected official kills
someone in a drunk-driving accident and is
arrested at the scene, the body camera video
filmed by the officer should be available via
public-record request, although footage of the
victim’s body ought to be redacted. Such a pol-
icy will limit the number of requests filed by
individuals who are more interested in seeing
the gory details of tragic incidents than they
are in serving the public interest by holding
police officers or elected officials to account.

Of course, incidents of public interest in-
volving police officers often occur inside pri-
vate residential property. In such cases, there
should be clear policies in place that protect
the privacy of homeowners.

Footage of a home’s interior could poten-
tially reveal information about the occupant’s
political views, sexual orientation, religion,
and other private matters. The release of such
personal information could have a devastating
impact on homeowners who would like such
information kept private. Although tempting,
a policy of selectively redacting all of this in-
formation would be very time consuming and
expensive. Taken to an extreme, a policy of re-
dacting all potentially revealing information
would require the blurring of all bookshelves,
posters, DVDs, photos, flags, and refrigerator
magnets inside a home.

Rather than require that body camera foot-
age captured inside a person’s home undergo
extensive redaction, such footage should be
exempt from public-record requests.

This proposal may initially be treated with
skepticism by some law enforcement account-
ability advocates. After all, some of the most
disturbing instances of police misconduct take
place inside private residences. The public
have a clear interest in knowing how police of-
ficers conduct themselves while inside a home,

particularly given the prevalence of violent
SWAT raids.”

In order to ensure that police officers are
held accountable for their actions inside some-
one’s home, the body camera footage taken
inside a private residence should be available
to the subject of the footage, the subject’s at-
torney, or the subject’s next-of-kin, who can
choose whether or not to release the footage
(with whatever redaction they think is neces-
sary) to the public.

Under such a policy, police officers could
not expect their behavior in homes to be kept
secret and citizens would not have to fear foot-
age from inside their homes being released
without their approval.

Similar proposals are already in place in
some states. In April 2015, North Dakota Gov-
ernor Jack Dalrymple signed abill that exempts
police body camera footage “taken in a private
place” from public-record requests.”” In May
2015, Florida Governor Rick Scott signed simi-
lar legislation related to police body camera
footage taken inside health care facilities and
private residences.” In the coming years more
lawmakers may well pass similar legislation,
citing privacy as a major concern.

When Should Officers Have Access?

Privacy is one of the key concerns motivating
many lawmakers to pass body camera legisla-
tion, but unfortunately some law enforcement
officials and lawmakers have suggested policies
that are not designed to protect privacy. Rather,
these policies could allow police officers to un-
fairly exculpate themselves and mislead investi-
gators after deadly use-of-force incidents.

It is standard practice in the United States
for police officers to file reports after lethal
use-of-force incidents. These reports are sup-
posed to record what an officer believed hap-
pened during such incidents. Some police de-
partments and lawmakers risk interfering with
the accuracy of the reports by allowing officers
to view body camera footage before making an
initial statement.

The Los Angeles Police Department made
such a proposal in April 2015. Included in body



camera policy proposals drafted by Chief Char-
lie Beck, which were later approved by the Los
Angeles Police Commission in a 3—1 vote, was
a section stating that an officer involved in a
“Categorical Use of Force” incident’ shall be
allowed to view relevant body camera footage
with an employee representative before being
interviewed by investigators.” Proposed leg-
islation in California would also allow officers
to view body camera footage before making an
initial statement or report on use-of-force in-
cidents, unless a law enforcement agency says
otherwise.”®

The majority of police executives consulted
for a 2014 PERF paper on body cameras favor
allowing officers to view body camera footage
before making a statement.”’ The paper quot-
ed Ron Miller, then Chief of Topeka (Kansas)
Police Department: “If you make a statement
that you used force because you thought a sus-
pect had a gun but the video later shows that it
was actually a cell phone, it looks like you were
lying.”78

But after a use-of-force incident it is im-
portant to gather evidence of how the officer
involved felt, up to and during the incident.
If an officer is allowed to view body camera
footage before making an initial report, no
one will ever know for sure what the officer’s
actual recollection of the incident was. This is
especially important because the legality of a
use-of-force incident depends in part on what
the officer thought was happening at the time.

Such policies could further undermine
public confidence in police accounts of use-of-
force incidents, since the public may come to
doubt all police statements relating to such in-
cidents, believing them to be attempts by the
police to absolve themselves of blame. It is im-
portant to remember that lawmakers and law
enforcement agencies are not asking that citi-
zens view body camera footage before making
a statement, despite the fact that members of
the public, like police officers, might make a
statement contradicted by video footage.

Police body camera policies ought to pro-
hibit officers from viewing body camera foot-
age before they file use-of-force reports. Al-

lowing officers, but not citizens, to view body
camera footage of use-of-force incidents be-
fore making a report is not only unfair, it also
makes it harder for investigators to know what
an officer felt and knew during the incident
under investigation.

CONCLUSION

Police body cameras undoubtedly have po-
tential to improve police accountability and
assist police misconduct investigations. They
are also very popular, with a wide range of sup-
port across political and racial demographics,
as the charts based on YouGov 2015 data show
(Figure 4 and Figure 5).7°

Police body cameras may be popular, but it
is worth considering to what extent they will
influence citizen behavior.

Human beings change their behavior when
they are under observation, and any discus-
sion on police body cameras should consider
the effect they might have on the public. The
privacy policies outlined in this paper would
protect citizens’ privacy while also serving the
public interest. However, the increased prolif-
eration of police body cameras raises concerns
for law-abiding citizens, who may change their
behavior in an environment with more police
body cameras.

Research shows that individuals are prone
to behave differently around other people
than if they are alone, being more likely to
work harder and present themselves better.3°
Unsurprisingly, the research on body cameras
suggests that the technology encourages im-
proved behavior.

Advances in technology have made it possi-
ble for police officers to wear cameras on their
uniforms. Similar advances have also made it
possible for millions of citizens to have high
quality and easy-to-use recording devices in
their pockets. Smartphones, like police body
cameras, can record embarrassing and tragic
public, as well as private, events. Desirable or
not, the widespread use of recording devices
is an inescapable feature of modern American
life.
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Figure 4
Support for Police Body Cameras by Political Affiliation
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Source: Peter Moore, “Overwhelming Support for Police Body Cameras,” YouGov, May 7, 2015, https://today.yougov.com/
news/2015/05/07/body-cams/.

Figure 5
Support for Police Body Cameras by Race
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As with smartphone technology, police
body cameras present privacy challenges, but
they can also help expose police abuse when it
happens. The limited research on police body
cameras to date shows that, at the very least,
body cameras may contribute to a decline in
police use-of-force incidents and complaints.
In addition, police body cameras have been
shown to provide valuable evidence in alleged
cases of police misconduct.

Notwithstanding the worries associated
with the use of police body cameras, they
could, with the right policies in place, improve
law enforcement accountability and transpar-
ency while also protecting privacy. States will
continue to draft body camera legislation, and
in the coming years we should expect a range
of body camera policies to be implemented.
Department of Justice officials and federal
lawmakers have proposed body camera grant
programs, yet while it is good for discussions
on body camera policy to include a variety of
participants, the federal proposals should not
come with financial incentives attached. Fed-
eral departments, such as the Department
of Justice, ought to consider body camera
policies for federal agencies and let America’s
laboratories of democracy craft body camera
policy at alocal level.

Ultimately, while police body cameras may
play a larger role in police misconduct inves-
tigations, they are not a police misconduct
panacea. After all, police officers have com-
mitted alleged abuses despite wearing body
cameras. Reducing incidents of police mis-
conduct will require reforms of use-of-force
policy and training, and changes to how police
misconduct is investigated, in addition to the
increased use of body cameras. They should be
thought of as the first in a series of necessary
reforms.

APPENDIX A

The “Peelian Principles”

1. To prevent crime and disorder, as an al-
ternative to their repression by military

force and severity of legal punishment.

. To recognise always that the power of

the police to fulfil their functions and
duties is dependent on public approval
of their existence, actions and behaviour
and on their ability to secure and main-
tain public respect.

. To recognise always that to secure and

maintain the respect and approval of the
public means also the securing of the
willing co-operation of the public in the
task of securing observance of laws.

. To recognise always that the extent to

which the co-operation of the public can
be secured diminishes proportionately
the necessity of the use of physical force
and compulsion for achieving police ob-
jectives.

. To seek and preserve public favour, not

by pandering to public opinion; but by
constantly demonstrating absolutely
impartial service to law, in complete
independence of policy, and without
regard to the justice or injustice of the
substance of individual laws, by ready
offering of individual service and friend-
ship to all members of the public with-
out regard to their wealth or social
standing, by ready exercise of courtesy
and friendly good humour; and by ready
offering of individual sacrifice in pro-
tecting and preserving life.

. To use physical force only when the ex-

ercise of persuasion, advice and warning
is found to be insufficient to obtain pub-
lic co-operation to an extent necessary
to secure observance of law or to restore
order, and to use only the minimum de-
gree of physical force which is necessary
on any particular occasion for achieving
a police objective.

. To maintain at all times a relationship

with the public that gives reality to the
historic tradition that the police are the
public and that the public are the police,
the police being only members of the
public who are paid to give full time at-
tention to duties which are incumbent
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on every citizen in the interests of com-
munity welfare and existence.

8. To recognise always the need for strict
adherence to police-executive func-
tions, and to refrain from even seeming
to usurp the powers of the judiciary of
avenging individuals or the State, and of
authoritatively judging guilt and punish-
ing the guilty.

9. To recognise always that the test of po-
lice efficiency is the absence of crime and
disorder, and not the visible evidence of
police action in dealing with them.
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