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CHAPTER 11

INTEGRATING HUMAN RIGHTSINTO THE EXTRACTIVE INDUSTRIES:
HOW INVESTMENT CONTRACTS CAN ACHIEVE PROTECTION

ANIL YILMAZ-VASTARDIS and TARA VAN HO

1. I ntroduction

States are in a unique position to regulate eadreaary activity of business enterprises
operating in the extractive industriednternational law recognizes that states have
permanent sovereignty over the natural resouraestdd within their territorieSAs a
result of this, businesses generally cannot opedratthe extractives sector without
obtaining permits and authorizations from the hgiste and are required to operate
within the parameters of the terms of their investhcontracts and the laws applicable
to their activities. This gives host states ampppartunity to structure the legal
framework applicabfeto the investments in the extractives sector imanner that
realizes their duty to protect human rights. Howewtates are often encouraged to

make their regulatory framework as attractive assfide to outside investofsLaws

! According to the Multilateral Investment Guaranfsgency, extractive industries comprise of oil, gas
and mining sectors, see http://www.miga.org/sefitatex.cfm?stid=1813

2 UN General Assembly resolution 1803 (XVII) of 14e@mber 1962, “Permanent sovereignty over
natural resources”; ICArmed Activities on the Territory of the Congo (bematic Republic of the
Congo v. Uganda)Judgment of 19 December 200&J Reports 2005, at para.244; N. Schrijver,
Permanent Sovereignty over Natural Resourdéex Planck Encyclopaedia of Public Internatiobalv,
para.1l; M.SornarajahThe International Law On Foreign Investméambridge University Press’3
ed., 2010) 40.

® This legal framework includes, but is not limiteed investment laws, treaties and contracts, liestad
permits, national laws and regulations applicablbusinesses operating in the extractive industries

*T. H. Cheng, Power, “Authority and InternationaVéstment Law”American University International
Law Review2004-2005, 465, 500.
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applicable to foreign investments (hereinafter exiliely referred to as ‘FILY) are
often designed with the sole purpose of promotorgign investments, without placing
any obligations over investors, in order to inceeglobal economic growth and act as a

tool for development.

The concessions provided to foreign investors unidderFIL framework may
place significant obstacles to states’ ability ngplement their duty to protect human
rights® Whether favourable legal frameworks for investment fact increase
international investment flows and whether foreigvestment contributes to economic
development of the host state are often debafElis is more so in the extractive
industries, where the location of the valuable weses is considered the primary
determinant of investment decisichsThere is no empirical evidence that higher
environmental standards and human rights complideters foreign investments in the

extractive industrie$.

This paper considers how states can integrate lin@an rights obligations into
investment contracts as a means of minimizing these effects of business activities
related to the extractives sector on human righte first two parts establish the
theoretical background and the legal framework witkhich the concrete proposals in

the final part are discussed. The analysis willib&gth how the permanent sovereignty

® In the context of this paper, FIL is understoodiinarrow sense to comprise of investment treatiels
the investment contracts between the state anthtlestor. In a broader sense, FIL would also cosepri
of national law provisions on foreign investmenomiotion, terms of the investment license and permit
etc., as any of these instruments may be takendatsideration when a dispute is submitted to an
international arbitration tribunal or a local cobst an investor against the host state. It is irgdrthat

all these instruments include necessary provisitimensure social and environmental protection;
however, the focus of this paper will solely beilmvestment contracts.

® See e.g, ICSID, Suez, Sociedad General de Aguas de Barcelona &d.Vivendi Universal S.A.
Decision on Liability of 30 July 2010, ICSID Case.MARB/03/19, para 262.

" Sornarajah, The International Law On Foreign ltvesit op.cit., 57.

8 J. P. Walsh and J. Yu, “Determinants of ForeigmeEti Investment: A Sectoral and Institutional
Approach”,IMF Working Paper WP/10/187, at 21.

°® See Y. Xing and C. D. Kolstad, “Do Lax EnvironmentBegulations Attract Foreign Investment?”
Environmental Resource and Economi302, 1, 22. Studies specific to human rights bdifferent
results on the relationship between human rights BbI. Compare e.g, S. L. Blanton and R. G.
Blanton, “What Attracts Foreign Investors? An Exaation of Human Rights and Foreign Direct
Investment”, Journal of Politics2007, 143, 152; J. P. Tumman and C. F. Emmerte“Pholitical
Economy of U.S. Foreign Direct Investment in Lafimerica, 1979-1993"Latin America Research
Review2004, 49.
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principle enables host stat®go utilize the legal instruments applicable to estor
conduct to fulfill their duty to protect under imb@tional human rights law (‘IHRL’) in
the extractive industri€s. For this purpose, Section 2 considers the thealeti
understanding of international law as both an esgpom and constraint on sovereignty.
It treats the discourses in international investiaw and international human rights

law separately before considering how the two §elderact.

This paper further aims to contribute to the disaus on the implementation of
state duty to protect in the extractive industreslight of the 2011 UN Guiding
Principles on business and human rights, formulaietbr UN Special Representative
John Ruggie, (alternatively ‘UN Guiding Principlesid ‘UNGPs)*? In Section III, it
considers the expectations of the UN Guiding Pples for states in adopting
investment contract provisions that are consisteith a human rights approach. It
suggests that the UNGPs place an expectation tesstaensure the laws and contracts
include adequate and appropriate remedies and tefriability for when violations
occur despite proper due diligence measures bybsses. It is also important that the
host state puts in place efficient enforcement raedms to ensure proper
implementation of the protections and guaranteiegiated into these instruments.

In Section IV, the Qara Zaghan Gold Mining contraetween the Government
of Afghanistan and Afghan Krystal Natural Resourc@smpany (AKNR) for
exploitation of the gold mine in the Qara Zaghagiae in Afghanistan will be analysed
as a case study. The focus, when analyzing this contract, is on dnipof the

investment on the local communities’ right to laartd right to an adequate standard of

19 Under the UN Guiding Principles on Business andndin Rights both host and home states carry the
duty to protect. The focus of this paper; howevgmnly on the host states’ duty to protect; Sebhn
Ruggie: Guiding Principles on Business and Humagh®i Implementing the United Nations “Protect,
Respect and Remedy” FramewptkN. Doc. A/IHRC/17/31 (2011).

1 This should be distinguished from the discussionwbiether the principle of permanent sovereignty
over natural resources should prevail in the fddevestment protections. On that discussiseg D. E.
Vielleville and B.S. Vasani, “Sovereignty over Nathi Resources versus Rights Under Investment
Contracts: Which One Prevails?tansnational Dispute Manageme2Q08, 21.

12 Guiding Principlessupran. 10.

13 A copy of this contract is available on the wedbsif the Afghanistan Ministry of Mines and Petrateu
See http://mom.gov.af/Content/files/QaraZzaghan-Conttapdf
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living. The analysis draws on the authors’ colleetiexperience advising states,
intergovernmental organizations and non-governnhembaganizations on the
appropriateness of legislation and contracts rejatio the extractive industry
development. We argue that for a state to medbutean rights obligations, it must
incorporate human rights in its investment congracThe recommendations include
requiring impact assessments and community engageraad introducing articles
aimed at protecting the state’s continuing sovetgign the area of human rights

regulations.

2. I nter national Law as Sovereign Expression and Constraint

Sovereignty is a much debated concept with diffedimensions, the discussion of
which falls beyond the scope of this papett, however, still largely remains the
cornerstone of international laW.In the traditional and widest sense it denotes the
nation-state’s “... right to exercise ... to the exobns of any other state [or
international organization], the functions of atetd® According to Brownlie, the
notions of sovereignty and equality of states ibage main consequencEs‘(l) a
jurisdiction, prima facieexclusive, over a territory and the permanent pafpan living
there; (2) a duty of non-intervention in the aréaxclusive jurisdiction of other states;
and (3) the dependence of obligations arising foustomary law and treaties on the
consent of the obligor”. The latter requires thatess expression of its sovereignty to

limit its jurisdiction under the former two consemees and to submit itself to external

1 See J. H. Jackson, “Sovereignty: Outdated Concept aw Weproaches, in Redefining Sovereignty”,
\1/2/. Shan et al. (eds.Redefining sovereignty in international economig (alart Publishing, 2008), 3.

Ibid.
8 pCA, Island of Palmas Cas&JS v the Netherlands, Award of the Tribunal ofgril 1928, 8.
173, Crawford, Brownlie’s principles of public international law(Oxford Press, 8 ed., 2012) 289.
According to Lowe, “what sovereignty signifies istra defined, static body of rights and duties #&ut
changing frame of reference in international reladi whose content is partly — perhaps largely —
determined by factors and processes outside thé \aviowe, “Sovereignty and International Economic
Law”, W. Shan et al. (eds.Redefining sovereignty in international economiw lgHart Publishing,
2008), 77, 78.
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standards and external courts and tribunals und®Lland FIL. This section will
elaborate on the allocation of power and authaityissues covered by IHRL and the
FIL between the states and other relevant non-gteters. It will demonstrate the
disproportionate shift of power and authority fratates to non-state actors in IHRL
and FIL. This shift results in non-state actorstgeted by FIL holding significantly
more power than those protected under IHRL, whitmately hinders the enforcement
of IHRL when it clashes with FIL.

2.1 Permanent Sovereignty over Natural Resources

In the extractive industries, the doctrine of pemera sovereignty over natural resources
both expands and constrains the state’s abilityn@on Art. 1 of the International
Covenant on Civil and Political Rights (ICCPR) atie International Covenant on
Economic Social and Cultural Rights (ICESCR) firtdat the State, on behalf of its
people, are “entitled to and endowed with the |legglacity to dispose freely of natural
resources” in a territor}f The state retains a permanent interest in thealaesources
at all times, though it can assign or grant rigbtsidentifying, mining, or cultivating
the resource§) The management of the extractive industry is foeeeone more

intimately linked to sovereignty.

This authority of the state over its natural researis constrained in the sense
that it entails obligations for prudent naturala@xe management, both the resource

itself and the income generated from the resowbéch would enable the state to use

'8 N. Schrijver, Sovereignty over natural resources: f@itey rights and duties (Cambridge University
Press, 1997) 7. See also,@otula, Human rights, natural resource and investrtev in a globalised
world: shades of grey in the shadow of the [®eutledge, 2012) 5; UN GA Resolution on Permanent
Sovereignty, para.1 declares “The right of peoples$ nations to permanent sovereignty over theuraht
wealth and resources must be exercised in thessttef their national development and of the weikhl

of the people of the State concerned.”

9 For a more in-depth discussion of Permanent Sayese over Natural Resourcesee e.g, E.
Duruigbo, “Permanent Sovereignty and Peoples’ Oslriprof Natural Resources in International Law”,
George Washington International Law Revi2@06,49; K. N. Gess, “Permanent Sovereignty Over
Natural ResourcesTnternational and Comparative Law Quarterh964,398.
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its maximum available resources for realizatiomaian rights and the wellbeing of its
peoples® As Jack Donnelly argues “[s]overeignty is (ortlyy authority to decide, the
right to choose among alternative courses of adtierone that appears most beneficial
or least harmful” for the peoples. Art. 2 of theHEECR supports such an interpretation
of the state’s purview as it obliges states to étakeps . . . to the maximum of its
available resources, with a view to achieving pesgively the full realization of the
rights” in the Covenarft

2.2. Permanent Sovereignty, IHRL and FIL

Permanent sovereignty over natural resources ixised by the State on behalf of and
for the benefit of the peoples. The doctrine doet entail a peremptory norm for
exploitation of natural resources by states only,rhther it gives the power to the state
to determine the way in which the sources will Bpleited?? In this sense, entering
into an investment agreement for exploitation dlirel resources or into an investment
treaty granting protections to foreign investoraisexercise of the state’s sovereignty
over its natural resources. However, once theseuments are entered into, they act as
a limitation over the state’s authority to explbibse natural resources to the extent, and
in the manner, provided in the particular instrutne®imilarly, entering into IHRL

obligations pertinent to natural resources is agr@ge of state sovereignty, but once

% SeeJack Donnelly, “Human Rights and State Sovereignuman Rights and Welfare Working
Papers at 17 available at http://www.du.edu/korbel/hrivarkingpapers/2004/21-donnelly-2004.p8ke
also, E Duruigbo, “Permanent Sovereignty and Peopleené&ship of Natural Resources in International
Law”, George Washington International Law Revi@@06, 65 (arguing that “The right of peoples to
sovereignty over natural resources necessarily iitapan entitlement to demand that governments
manage these resources to the maximum benefit efptople.”); L. A. Miranda, “The Role of
International Law in Intrastate Natural Resourcéogdtion: Sovereignty, Human Rights and Peoples-
Based DevelopmentVanderbilt Journal of Transnational La012, 800, (asserts that “the doctrine [of
permanent sovereignty over natural resources] pessean intrastate dimension: one that was original
qualified as an obligation of the government ofadesto its peoples as a whole.”)

2! International Covenant on Economic, Social anduZal Rights (ICESCR), art. 2(1), 993 U.N.T.S. 3,
entered into forc® January 1976.
22 Schrijver,Permanent Sovereignty over Natural Resouropscit., para.23.
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these obligations become binding they will act a®mstraint over the state’s authority

over its natural resources.

The roots of both areas of law are found in theermational law on state
responsibility, and both “set[] minimum standardspootection . . . protect[ing] non-
state actors against arbitrary exercise of statersgnty.” The two fields differ,
though, in the focus of their protection and thepestation of equal treatmefit.
Between the late 1800s to the mid-1900s, the USEamdpean home states sought to
provide a higher level of protection for foreigrvastors than what was provided under
the domestic laws of developing, principally postenial, state$> Consequently, FIL
demands discriminatory treatment in favour of fgreiinvestors, providing “an
internationally recognized legal framework to pobtéoreign investment which would
give direct rights and standing to the investorasgs the host state” and a set of
minimum standards that may mean foreign investecgive compensation for actions
domestic citizens would nét. IHRL, on the other hand, “aims to protect human
dignity” and in doing so requires equality and rbserimination’’ Whereas FIL
permits demands on the state that favour invediased on their nationality, IHRL
requires states to treat all within their territany jurisdiction in a non-discriminatory

manner, prohibiting deference based on nationality.

While permanent sovereignty gives the states thlet io formulate the legal
framework applicable to natural resource explmtatiit is argued here that states are
under an obligation to ensure that this framewaltkesies to the principle that the state’s
sovereignty must be exercised by “choos[ing] amaltgrnative courses of action the
one that appears most beneficial or least harmfuks a consequence, the state should
strike the appropriate balance between FIL and IHRIen exercising its permanent

sovereignty. This may require limitations imposead investor rights by the state to

% Cotula, op.cit.39.

** |bid.

> |bid. 39-40.

% Sornarajah, The International Law On Foreign Iivesit op.cit., 35, 37.
" Cotula, op.cit.40.

8 See, Schrijver, Permanent Sovereignty over NaReaburces op.cit.
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protect human rights of the local communities, toe timitation of land rights of the
local community in order to enable the investorctinduct its business activities.
Balancing the rights of the beneficiaries of thés® areas requires an exercise of
sovereignty by the state. In this sense, in theaetives sector the state is well situated
to act as a barrier between the investor and tbal loommunities whose rights and
interests often clash.

2.3How does FIL Restrict States’ Ability to Impleméair IHRL Obligations

Investment contracts may trigger a shift of powad authority over the actions of the
foreign investor relating to the investment withire host staté This is a shift that
transfers the power and authority from the statmvestors and international tribunals
to different extents, depending on the contentiefihstrument, and therefore, acts as a
constraint on the host state’s sovereignty, opatser to regulate. While the transfer of
power and determination of its extent is an expoessf sovereignty, once this shift
takes place, the host state’s ability to exercisgemeignty vis-a-vis the foreign
investment becomes restricted by the standardergred in the relevant instrument.
Foreign investment law instruments diminish thdigbof the state organs, including
the executive, legislature and the courts to actimanner contrary to the rules

prescribed by these instrumerits.

Investment contracts can restrict the sovereigftihe host state in favour of
private parties by stipulating legal or fiscal sliahtion or by referring the settlement of
disputes to international arbitration. For instagnae. 27(2) of the Qara Zaghan Gold
Project Contract between Afghanistan and Afghan skaly Natural Resources
Company* provides that “[a]ny future changes to existingnktial Laws shall have no

29 See Cheng, “Authority and International Investmentl’ap.cit., 469.
%0 |bid 481.
31 Accessible at http://mom.gov.af/Content/files/Miai&20Contracts/File 211 QaraZaghan Contract-

English.pdf
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bearing on the terms, conditions or validity ofsthtontract.” This constitutes a
stabilization clause for the Mineral Laws of Afgligtan as it affects the invest§rThe
2010 Minerals Law, which was in force at the cositn of this contract does not
itself include a legal stabilization clause; howetke company will escape the stronger
environmental or social protections that are foimdhe subsequent Minerals L&fv,
relying on the stabilization clause found in theestment contract. As the duration of
the contract is set for 10 years, any changeseadinerals Law of Afghanistan within

that period will be inapplicable to the Qara Zagauject.

While stabilization clauses restrict the state’ditglbto enforce new regulation
against the protected investor, international eabdn clauses require the state to
submit itself to dispute settlement outside its omational courts. Investment treaty
provisions often support and strengthen the cambtiof investment set out in the
investment contract. They can impose serious o#isins on the state’s ability to

regulate in the extractive industri&s.

Even though the FIL instruments tend to restriatest’ ability to impose new
conditions on investors, these instruments can balgreated with state consent. Since

the content of these instruments are formulatedegotiated by staté§ they give the

%2 On stabilization clausesee e.g, Cotula, op.cit., 4; J. Letnar Cernic, “Corpordieman Rights
Obligations under Stabilization Clause§€german Law Journa2010, 210; A. Shembergtabilization
Clauses and Human Rights: A Research Project cdeduor the IFC and the United Nations Special
Representative to the Secretary General on Busires Human Rights(2008), available at
http://www.ifc.org/wps/wcm/connect/9feb5b00488535&aifa6a6515bb18/Stabilization%2BPaper.pdf?
MOD=AJPERES&CACHEID=9feb5b00488555eab8c4fa6a6518bb1

% A new Minerals Law was passed in 16 August 2014.

% For instance, art. 92 of the 2014 Minerals Lawuiegs license holders to enter into Community
Development Agreements “for the purpose of asgjstile local communities affected by Mineral
Activities in order to promote sustainable locabmemic development, the general welfare and quafity
life of the local communities, recognizing and msing the rights, customs and traditions of local
communities.”

% 26 per cent of all cases submitted to ICSID updte since the inception of the centre were reltded
disputes in the oil and gas and mining industri€ee ICSID Caseload and Statistics,
https://icsid.worldbank.org/apps/ICSIDWEB/resoufBeguments/ICSID%20Web%20Stats%202015-
1%20%28English%29%20%282%29 Redacted.pdf

% The content of national laws or investment corgramay be influenced by requirements of loan
conditionality on creating a favourable investmdramework imposed by international financial
institutions. However, as mentioned earlier, thierao evidence that applying stricter environmeatad
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necessary flexibility to the state to implementitHauman rights obligations at the
formulation or negotiation stage. On this theomdtizackground on the interaction of
sovereignty, IHRL and FIL, the following sectiondliocus on the demands of IHRL
regarding business activity and the ways in whicbsé could be incorporated into

investment contracts.

3 The Potential Impact of the UN Guiding Principles

To date, the international community’s focus on ibess and human rights has
primarily been aimed at examining the impact oefgn investment and in particular of
multinational corporations (‘MNCs’) on human righdad suggesting or creating soft-
law mechanisms for remedying those imp&€fhis is understandable as most foreign
investment, though not all, comes in the form o¥estments from multinational
corporations® Currently, the leading framework for responsitsht in the area of
business and human rights is the UN Guiding Prlasipwhich recognizes a tripartite
division of responsibility for governing the humaights impacts of corporationis.
States are to protect human rights from impactscdmporations, businesses are to
respect human rights in their activities, and bstiites and businesses are to ensure
negative human rights impacts are remedfedihis section will outline the

responsibilities recognized in the Guiding Prinegplwhile suggesting that they also

social standards deter investments in resourcacatxin. Therefore, there is no reason for statesibpt
lax environmental and social regulation to fulfietloan conditionality.

7). G. Ruggie, “Business and Human Rights: The \BrglInternational Agenda’American Journal of
International Law 2007, 8195see, also, e. gUN Guiding Principles, op.cit., para. 1; Repdrtlee UN
Special Representative to the Secretary Gener&usminess and Human Rights, Protect, Respect and
Remedy: A Framework for Business and Human Rigbt$y. Doc. A/HRC/8/5 paras. 1-3, (2008)
(“Framework™); OECD Guidelines for Multinational Estprises (2011), available at
http://www.oecd.org/daf/inv/mne/48004323.pdfOECD Guidelines”);see alsp C. de la Vega, et al.,
Holding Businesses Accountable for Human RightéaWams: Recent Developments and Next St2{s
(Friedrich Ebert Stiftung, July 20113yailable athttp:/library.fes.de/.

% Sornarajah, The International Law On Foreign Iavesit, op.cit., 60.

%9 UN Guiding Principles, op.cit.

0 Ibid.
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offer a tool for better explaining and guiding timegration of human rights in FIL

instruments.

The UNGPs draw on the traditional understandinga dadtate’s responsibility
within human rights: respect, protect, and fuffiRuggie’s alteration to this topology
has been criticize®, but it was a clear attempt to harmonize his fraoré&wwith
international law’ It is with this approach in mind that the UNGP#lision of labour
forms the underpinning of the recommendations is @hapter. The power of the host
state to exercise regulatory controls in the extracindustries is restricted by
investment contracts, international investmenttiieseand domestic laws on investment
or natural resources, but only to the extent itsemmts to. The state’s obligation to
protect human rights against the negative impaot® fextractive investments requires
the state to construct its investment consent iwagy that allows it to meet its
obligations on a continual basis. Embedding thearsibilities recognized in the
UNGPs can help the state realize its human rightgations while pursuing foreign
investors for its extractive industries. The needt®on considers how this can be done in

the extractive industry.

The burden of the UNGPs rests on States, whichregeired to regulate
corporate behavior regardless of their capacigaso® The UNGPs were drafted with
the recognition that states may be unable or umgilio exercise the necessary control
over corporate actof§,yet they still recognize an obligation on state&[e]nsure that
other laws and policies governing the creation andoing operation of business

enterprises, such as corporate law, do not constrat enable respect for human

“l See, I. E. Koch, “Dichotomies, Trichotomies or Wawf Duties” Human Rights Law Revie@005,
103; Report on the Right to Adequate Food as a huRights Submitted by Mr. Asbjgrn Eide, Special
Rapporteur, U.N. Doc. E/CN.4/Sub.2/1987/23, p&41®87); M. M. Sepulveda Carmona, The nature of
the obligations under the International Covenantzaonomic, Social and Cultural Rights (Intersentia,
2003)157,162.

“2Seee.g, Letnar Cernic, op.cit., 1269.

“3See Ruggie, “Business and Human Rights: The EvolVirigrnational Agenda”, 838.

4 See Framework, op.cit., paras 47-49.

%5 See ibid., para 14;see alsp Ruggie, “Business and Human Rights: The Evolvinternational
Agenda”, 830.
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rights.”® This proves difficult if human rights are isolatadthin the state’s legal or

policy framework. An integrated approach that ensbledman rights protections within
the other legal provisions is necessary to ensdepdrtments and agencies which
directly shape business practices” are apprisethefstate’s obligations and find it

within their capacity to consider human rights.

Applying the UNGPs to the extractive industry, 8tate is expected to provide
policy coherence between IHRL and the terms andlitons of investment contracts.
States should ensure provisions do not allow atit@e a business’s negative impact
on human rights. The state must not relinquishalidity to adopt new human rights
compliant legislation or new regulations, or enéotbose standards on the business.
Where negative impacts are an inherent part ofofferation, the state is expected to
require advanced planning for addressing thesedtapga a human rights compliant
manner, including the provision of compensation forpacted individuals and
communities. Finally, where the business has hadrdoreseen negative impact, the
contract must not exempt the business from localttscor from an obligation to pay

compensation.

Businesses, on the other hand, have a responstbiliespect human rights even
where the State fails to regulate. The UNGPs advartdo no harm’ philosophy which
places the corporation’s obligations primarily iegative terms: the corporation should
not interfere with the enjoyment of a human riginid should avoid complicity when a
state violates human rightsIn addressing these demands, businesses are eckpgect
undertake due diligence to determine the risks thege to human rights, and to
establish grievance mechanisms for addressing @mgpl about human rights

“ UNGPs, op.cit., para. 3.

4" Framework, op.cit., paras 35-41; Report of thecBpdRepresentative of the Secretary-General on the
Issue of Human Rights and Transnational Corporatiand Other Business Enterprises, J. Ruggie,
Business and Human Rights: First Steps Towards @joeralization of ‘Protect, Respect and Remedy’
Framework U.N. Doc. A/IHRC/14/27, para 18 (2010).

“8 Framework, op.cit., paras 24, 54-64, 73.
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violations?® In advance of signing a contract, businesses dhmariduct due diligence

on the impact of their operations and establish neefor addressing grievances.
Respecting human rights, though, also demandshihsinesses not seek exemptions
from the state’s human rights laws, or pressuresthte to avoid seeking new human
rights compliant regulatio®. Finally, due diligence must not simply be conddcte
before an investment, but should function as aicoaus part of the business’s

operations*

While businesses are expected to create non-jlidi@ahanisms by which they
can resolve complaints by individuals and commasitiarmed by their actionsthe
burden for ensuring corporations meet their obiigest rests with the territorial host
state. While the UNGPs reflect a voluntary framedwdor businesses — noting a
responsibility, not an obligation or duty to respleeman rights — the expectation is that
the host state will work to ensure enforcemenhefdorporation’s responsibility. Home
states may also regulate the activities of thefpemtions abroatf but the UNGPs
indicate an expectation that the actions taken bgrrétorial host state in line with its
duty to protect will lead to a clear framework oinding expectations on the
corporation’s responsibility to respect human mghThis has been appropriately
criticized elsewhere as not reflecting the full ightions of a stat® but it does
emphasize the importance of host states’ laws edibgdhe duty to protect and the
corporation’s responsibility to respect human rginta clear and integrated framework.
In this sense, the UNGPs recognize that humansrigtit as a constraint on sovereignty
while also expecting the state to utilize its seigmty in restraining corporate impacts

on human rights througimter alia, FIL.

49 See UNGPs, Principles 17-21 and accompanying commgnsze alsp R. Lindsay et al., “Human
Rights in the Oil and Gas Sector: Applying the UNidng Principles”,Journal of World Energy Law
and Busines2013, 18, 21.

%0 |bid.

*L UNGPs, Principle 17, Commentary.

2 UNGPs, Principle 28ee alsoLindsay, et al., op.cit., 31.

*3 See UNGPs, Principle 2 and Commentary.

* See N. Jagers, “UN Guiding Principles on Business &honan Rights: Making Headway Towards
Real Corporate Accountability?Netherlands Quarterly of Human Right§11, 159, 161.
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4. Incorporating the UNGPsinto Investment Contracts

This section considers ways in which the UN GuidiRgnciples can be
incorporated, utilizing the example of the Qara [Zay Contract® Investment contracts
can initially make an explicit reference to the (@Miding Principles or to human rights
as a specific term. The Qara Zaghan Contract,nfgtance, provides in art. 29 that the
investor will manage its operations in a “techriigdinancially, socially, culturally and
environmentallyresponsible manner to achieve the environmentategtion and
sustainable development objectives and resporigbilrequired by” the Contract and
the laws of Afghanistan but also “any applicablélinational conventions to which
Afghanistan is a signatory.” This could allow forfghanistan to consider its
international environmental and human rights obiaye when interpreting the
provisions of this contract. However, the wordofgthis entire subsection is not very
strong and is slightly confusing. It is unclear hawinterpreting court or tribunal would
apply this provision in light of the Mineral Lawadtilization clause in art. 27(2) of the
Contract. Integrating the UNGPs into investmenttiamts, though, needs to be more
comprehensive than a simple acknowledgment of tN&Rs or human rights within
the contract. Instead, the principles of the UNdBg Principles need to be embedded

throughout the instrument, in order for the statéutfill its duty to protect.

As John Ruggie recognized, investment can touch targe variety of human
rights. Investment contracts can be improved téutee very direct provisions for the
protection of specific human rights most relevamtthat specific field. With the
extractive industries, past cases indicate stated to be particularly concerned about
the following issues: indigenous and minority righfreedom from detention and

torture; freedom of expression and associatiodoen of religion; right to an adequate

* This section focuses on incorporating the UNGRs ame type of investment protection instrument:

investment contracts. International investmenttiesaand national laws on resource extraction and
investment promotion are also an important compboéRIL, but due to space constraints, the analysi

necessary to address the specifics of treatiematimhal laws is not included here.
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standard of living; right to health; cultural rightproperty rights; and the right to an
adequate remedY. This piece cannot address all of these issuest fmcuses on
contract provisions in the extractive industrieattimterfere with right to property and

right to an adequate standard of living.

Investment contracts establish the special legahéwork within which the
investor will carry out exploitation of natural msces. The investment contract will
normally operate within and comply with the laws tbe host state, including its
investment treaty commitments. In the extractiveustries, contracts typically include
provisions on the rights and obligations of botl government and the license holders
throughout their license period, dispute settleméatmination clauses, and fiscal
aspects of resource extraction. While these ang@asaa relevant only to the relationship
between the investor and the state, the issuesam\ry them may interfere with the
enjoyment of third parties’ human rights. Third tyaindividuals that are most
significantly affected by oil, gas and mining adias typically include the members of
local communities living at or around the resouside and the labour force involved.
Natural resource extraction may impact the righptoperty and right to an adequate
standard of living in a variety of ways. Conductimgsiness in this industry may require
removal of local communities from their lands, whigvould interfere with their
livelihoods. Communities may lose shelter, food amater resources due to their
removal from land. Activities of a mining or an @hd gas company may cause
contamination of air, water and soil, which woukbatively impact the food and water
sources as well as the health of the communitiees@& adverse impacts could be also

created by the suppliers or subcontractors ofdaheidn investor.

Investment contracts may be silent on the potertmglact of the investor’s
activities on the human rights of third partieshmay provide inadequate safeguards. In

order to avoid or mitigate the adverse consequerm@stracts may include certain

% See, Interim Report of the Special Representativthe Secretary-General on the Issue of Human
Rights and Transnational Corporations and Otheirigss Enterprises, U.N. Doc. E/CN.4/2006/97, para
25 (2006).
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provisions, obliging the company and the relevartilio authorities to act or not to act
in a particular way. However, the formulation amiplementation of these provisions
are of utmost importance, if they are to achiewe nlecessary protection. Otherwise,
they will fail to satisfy the expectations of therhan rights obligations of the host state.
The following section will demonstrate how provissoof a contract are relevant to the
protection of human rights by looking at Qara Zagl@ontract. The adequacy of the
provisions of this contract will be investigatedthvspecific focus on right to property

and right to an adequate standard of living.

4.1. Right to Property, Land Use and Right to aedwhte Standard of Living

The impact of oil, gas and mining activities aresgly felt on communities’
right to property and right to an adequate standsrdiving. These projects often
involve resettlement of communities, which directiterferes with their use of land and
thus with their property rights in connection witiat their right to housing and food.
The right to property is guaranteed in art. 17 lef UDHR’ and in regional human
rights instruments such as the European ConverdiorHuman Right§ (art. 1 of
Protocol 1), art. 14 of the African Charter on Hunmend Peoples’ Rightsand art. 21 of
the American Convention on Human RigfftéJnder the European system the right to
property has been interpreted in a broad manneover “all manner of things which
have an economic valu&while the Inter-American Court of Human Rightsagaizes
interests beyond mere ownership of prop&ftWide interpretation of property rights

" Universal Declaration of Human RigH@adopted 10 December 1948. UNGA Res 217 A(IDHR)

%8 Convention for the Protection of Human Rights &uidamental Freedoms (European Convention on
Human Rights (ECHR)).

% African Charter on Human and Peoples’ Rights @i Charter) (adopted 27 June 1981, entered into
force 21 October 1986).

0 American Convention on Human Rights (ACHR) (addp2d November 1969, entered into force 18
July 1978).

®1C. Ovey and R. C.A. White, The European ConventiotHuman Rights, (Oxford University Pres8, 4
ed., 2006), 350.

%2 |nter-Am. Ct. H.R.,Mayagna (Sumo) Awas Tingni Community v Nicaragudgment of August 31,
2001, (Ser. C) No. 79 (2001), para.144.
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extends the protection guaranteed in these institsm® individual or collective
occupants or users of land who do not hold the til the land®> Removal from land
will deprive communities from use of land for skejtproduction of food and other
means for generation of income, such as artisaiahg This interferes with property
rights, as well as depriving communities from theieans of subsistence, adversely

impacting their livelihood and at times their cu#tbrights.

Contracts relating to oil, gas and mining actiwtghould be drafted in a way to
prevent or minimize any adverse impacts of therimss activities on the communities’
livelihood. Safeguards should be incorporated thestage of the oil, gas and mining
activity stretching from the pre-licensing stageptust expiration or termination of the
license. The main considerations of the host stetgotiators related to use of land
should be community consultation and consent, coggieon and terms of
resettlement. These issues are analyzed in tuowbel

4.2. Consent and Community Consultation

The first step to achieving human rights protectioil, gas and mining projects is to

engage with communities at every stage of the prdjgough an open consultation
process. The international standards require nigtaamsultation, but also ‘consent’ for

natural resource extraction in areas populatedndigenous peoples. Free, prior and
informed consent (‘FPIC% is the standard found in the UN Declaration onRiights

% In many African countries, land is owned by thatestand used or occupied by the people based on
customary system of property righ&ee Cotula, op.cit., 19-20.

% According to UN-REDD Programme Guidelines on Frer and Informed Consent, Free refers to a
consent given voluntarily and absent of “coerciotimidation or manipulation.”; Prior means “consen
is sought sufficiently in advance of any authotlimator commencement of activities.”; Informeefers
mainly to the nature of the engagement and typefofmation that should be provided prior to segkin
consent and also as part of the ongoing conserepsg Consent refers to the collective decisiodema
by the rights-holders and reached through the oty decision-making processes of the affected
peoples or communities. Consent must be soughgearded or withheld according to the unique formal
or informal political-administrative dynamic of daccommunity, available at http://www.un-
redd.org/Launch_of FPIC_Guidlines/tabid/105976/D&faspx
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of Indigenous Peoples. According to art. 10 of Dweclaration, indigenous peoples
cannot be removed from their lands without obtajf1C. This standard is also found
in instruments considered as benchmarks such ashthéndigenous and Tribal Peoples
Conventior?®> IFC Performance Standartfs|nternational Bar Association’s Model
Mining Development Agreemelit and the World Bank Policy on Involuntary
Resettlement. Beyond the rights of the indigencespfes, the last three instruments
recognize the right of the affected non-indigenocsmmunities to informed

consultation and participation at every stage @ phoject that interferes with their
rights on land® These standards on community consultation andecwrshould be

incorporated into investment contracts.

In Afghanistan, a country sitting on vast valuabiimeral deposit§® the 2010
Minerals Law does not include any clear provisionspublic consultation and consent
process? The Qara Zaghan Contract, which is governed by fdiv, also does not
require the parties to carry out public consultatirior to commencement of the
exploitation of the mine. Art. 7 implies that thepéoitation license has been granted but
cannot be proceeded with until the Ministry of Minend Petroleum (MoMP) accepts
the Environmental and Social Impact AssessmentAJES8hd the Environmental and
Social Management Plan (ESMB)Pursuant to art. 7(1), the MoMP has to accept or
reject the Feasibility Study, which contains thelA&&nd the ESMP within a month
after submission. This does not give sufficient ¢irto the MoMP for effective

% |LO Convention No.169, at art. 1éntry into forces September 1991.

% performance Standard 7.

®7 Available at http://www.mmdaproject.org/

% See for instance the IFC Performance Standard 1

%9 K. Mahr, Treasure Land: The Mines of AfghanistanYuri Kozyrev, Time Lightbox (29 August
2013).

" There is no clear provisions on community consioltain the 2014 Minerals Law either. It vaguely
refers to a consultation with local communitiegpneparation of the Community Development Plan. The
Law does not contain details on the procedure hedstandards to be followed. These are left to the
regulations which are not available on th websitde Ministry of Mines.

" Pursuant to art. 7(1)(E) the ESMP will addresstie environmental impact as noted in the ESIA and
mitigating the effects to the environment and idelumeasures to safeguard the environment from
unnecessary damage; ii. the social impacts as faurtde ESIA and what measures will be taken to
mitigate the negative impact of the proposed mirtimghe local populations. The plan will outline
development projects to assist the local peoplesoaial development; iii. the health and safetythaf
employees as detailed in a Health and Safety Plan”
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consultation with affected populations. It is urclevhether the ESIA and ESMP have
requirements that will make it conducive to humaghts. It is also unclear from the
contract, if the community in the area around theenwas already consulted regarding
the plans for mine development or during the prajoam of the ESIA and the ESMP.
This is exacerbated by art. 7(2) which deprivesMod/P from revoking the license if
it is not convinced about the company’s abilityakmid the bad impacts of its intended
activity from the feasibility study. Instead, undet. 7(2) it must “.... cooperate with

AKNR to remediate the concerns resulting in thecgpn.”

In order to comply with its duty to protect undeetUNGPSs, states must ensure
that their investment contracts contain provisioeguiring the affected community to
be consulted, pursuant to the internationally recoeyl standards, throughout the
development of the project by both the state amditiwvestor at relevant stages and
allowed to provide insight into how to mitigate tham they will face from the project.
The state should also reserve the right to suspenevoke the license, if the investor is

in serious breach of the consultation requirements.

4.3. Compensation and Terms of Resettlement

Interference with property rights are typically qoensated monetarily. Some laws also
include the option of resettlement as a form ofarapon, where affected communities
have to be removed from the land. In cases whenemumities or individuals are

removed from land, compensation alone may not leenlost appropriate remedy.

Removal from land, in particular for rural commuest may cause loss of shelter, food,
income sources and cultural attachment. As othave hoted “displacement caused by
development largely occurs in a manner that visldteman rights and leads to the

increased impoverishment of the displacEdResettlement and compensation is a

2 Inclusive Development International, et aReforming the World Bank Policy on Involuntary
Resettlement: Submission to the World Bank SafdguaReview, 2, (2013), available at
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complex issue, but the harmed individuals needateela range of options available for

reparation, not simply financial compensation.

Restitution has long been the preferred methodddressing loss of land as a
result of widespread armed conflict or human rigataise€® Where restitution is
impossible, though, human rights law calls for enbmation of responses to violations
and negative impacts. The Van Boven-Bassiouni BRsitwciples and Guidelines on the
right to a Remedy and Reparation for Victims of €rd/iolations of International
Human Rights Law and Serious Violations of Inteioradl Humanitarian Law make it
clear that where restitution is impossible, reparat must include the combination of
substantive reparations most aptly suited for i&sing) the violations and returning the
individual to a state as close as possible to W&t would have enjoyed had the harm
not occurred in the first pladé.This may include social and legal rehabilitatidhe
investor and/or the state need to ensure an opptyrtior social rehabilitation, either
through the reconstruction of a community via ratemn or additional social support
through integration into new communities, adaptiigg economic skills of the

community, or other forms of ensuring the socialfare of the individuals harmed.

It is important to note that the World Bank recags resettlement as
“depending on the case, include[ing] (a) acquisitod land and physical structures on
the land, including businesses; (b) physical rdlooaand (c) economic rehabilitation
of displaced persons (DPs), to improve (or at le&astore) income and living

standards’ It also recognizes that resettlement should beitled where feasible”

http://www.inclusivedevelopment.net/wp-content/wgale/2013/04/Reforming-the-World-Bank-Policy-
on-Involuntary-Resettlement.pdf

3 See, Centre on Housing Rights and Evictions, Tinedito Principles: United Nations Principles on
Housing and Property Restitution for Refugees andplBced Persons, available http://2001-
2009.state.gov/documents/organization/99774.pdf

" Basic Principles and Guidelines on the Right tRRemedy and Reparation for Victims of Gross
Violations of International Human Rights Law andiBes Violations of International Humanitarian Law,
General Assembly Resolution 60/147, Annex, Primsd5-23 (2005).

"5 bid., at Principle 21.

® World Bank Group, Involuntary Resettlement Souomdb Planning and Implementation in
Development Projects, 5 (2004).
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because “resettlement can be severely harmful aplpeand their communities”
While the World Bank’s policy seems to recognizeide range of possible responses
under the heading of “resettlement,” the obligationredressing human rights impacts
requires the option that is most responsive tovitim’s needs. Consequently, it is not
the investor, the financer or the state that shdw@dletermining the restitution on its
own, but rather resettlement and rehabilitationiragaced to be considered in
consultation with the victims. As such, adequateslavill ensure the wide range of
options for remedies and reparations, instead raplyi dictating compensation as an
adequate standard. The obligation to recognizeahge of reparations is not solely on
the state, as businesses also have a responsibitigmedy impact& but this article is
specifically addressing the obligations of theestdihe state can transfer the burden of
rehabilitation and restitution to the licenseehe tegislation but a truly human rights-
compliant act would require this broader range aikptial reparations also be imputed

to the state.

The Qara Zaghan Contract does not include any gimvion remedies for loss
of land. It provides in art. 29 that the MoM shatbvide the land and rights of way
necessary for the operation of the investor andtgeaclusive rights to use such land;
however, it does not specify the conditions foraptihg this land and remedying its

potential impacts on the local communities.

Since the contract is governed by the Laws of Afggtan, the 2010 Minerals
Law can fill in the gaps where the contract failsatidress an issue. The 2010 Minerals
Law provides that land can be expropriated for ngractivities in accordance with the
law, but does not specifically refer to compensaffoExploitation license holders are
required to submit an Environmental Impact Assessma&nd an Environment
Management Plan, which includes measures for heswiht or compensation of

affected communities and issuance of financial bbgdthe holder to guarantee its

7 Ibid.

8 UNGPs, op.cit., Principles 28-29.

 The Minerals Law [Afghanistan], art. 65 (14 Febgua 2010), available at
http://mom.gov.af/Content/files/Minerals%20Law_F&B 2010.pdf
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obligations towards the affected communifi®Besides a reference to international best
practice®® no specific guidelines are included in the miniregulations as to the
conduct of resettlement. It is further provided,ain. 66, that the license holder shall
compensate third parties for damage caused asul osts activities. The procedure
for and evaluation of compensation is laid out ms.a91 and 92 of the Mining
Regulations, which include compensation for dantageroperty, land, infrastructures,

livestock and crops.

The contract itself need not include detailedvigions on how the remedies
provided will be implemented, if these are alreadiglressed in the national law. The
contract can simply refer to the national law psowis. If the applicable national law
does not have the appropriate provisions, likeAfghan Minerals Law, the contract
should incorporate the international standards domnthe documents such as the IFC
Performance Standards, IBA’'s MMDA or the World Banktandards on involuntary
resettlement, In any case, the contract shall entat removal of communities from

land is conducted in compliance with the internaaity accepted standards.

5. Conclusion

While FIL instruments are both an expression antstaint on the sovereign interests,
the state’s ability to enact investment protecti#n turn constrained by its human
rights commitments. By embedding the UN GuidingnEiples into FIL, states can
begin to adapt a comprehensive and integrated appito their responsibility to protect
human rights against negative impacts caused bgigiorinvestment. Investment
contracts play an important role in providing pieges and guarantees to investors, but
they can also have an important role to play inaading human rights protection from
impacts of business activities. This piece has éxednthe Qara Zaghan Contract as a

case study to identify good practices and curreeadkmesses in states’ approach to

8 bid., at arts. 78, 79.
8 |bid., at art. 88.
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human rights issues in their investment contrdtts.only a limited contribution to the
effort of identifying best practices and more coatyansive research needs to occur.

As discussed in this Chapter, the Qara Zaghan r&untwas tied to
Afghanistan’s 2010 Minerals Law, limiting the abjliof the state to protect human
rights on an on-going basis. That law did not regj@gommunity consultation, did not
adequately address the economic and social righa$fected communities, and relies
heavily on resettlement rather than preferred forofs remedies for affected
communities. Since the contract, Afghanistan hagptadl a new law, which appears to
better take into account the needs of affected comities®? but as these developments
will not help the individuals and communities atfeat by operations agreed to in the
Qara Zaghan Contract, the case sits as a cautidakerynot just for Afghanistan but
other states. If states are to meet their humarntsigbligations, their FIL must make
clear the investors’ obligations to respect humghts, provide adequate substantive
and procedural remedies for affected individuald eammunities, and allow the state

to continually develop their human rights standards

8 Seesupra34 and 70.



