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Canada’s Strategy of Dispossession: Aboriginal Lamdl Rights Cessions in Comprehensive
Land Claims

Introduction

Comprehensive Land Claims (CLC) is a political gexthrough which Canada deals with those
aboriginal groups who have not signed a treatytloeroagreement, such as the 1975 James Bay
and Northern Quebec agreement, its immediate forenu It may also be used as a means for
groups that have signed numbered treaties to clyglaspects of those treaties. CLC was
implemented following the Supreme Court judgmerthim 1973Caldercase, which stipulated
among other things that unceded lands and rightsnexd specific legislation or agreements to
extinguish them. This was enunciated further inti8a@35 of the Constitution Act of 1982,

which recognized and affirmed Aboriginal Rights el¢claiming of such rights, however, could
still be easily overruled. Only after several caseshich Aboriginal rights to lands had been
rejected on the basis of racist arguments adopted the 1919n Re Southern Rhodesitase

heard by the Privy Council in London (Asch, 2003;26e 199MDelgamuukwdecision held that
Aboriginal Title could not be extinguished withargnsultationTsilhgot'inin 2014 went

further, requiring that extinguishment actually de@ consent. The latter also specified that
Aboriginal Title conferred the right to use and ttoh(although not own), unceded Aboriginal
land. To date only 26 comprehensive land claim®thmen completed and, according to
Aboriginal Affairs and Northern Development Canddare were ‘about 100’ negotiating tables
as of 2014 (Aboriginal Affairs and Northern Devealognt Canada, 2014a).

Until the 2014 interim paper, ‘Renewing the Compretive Land Claims Policy’ (Aboriginal
Affairs and Northern Development Canada, 2014 ntlain explanation of the CLC policy was
from a 1986 policy update. Significantly, the 2Qdaper emphasizes the ‘duty to consult’ rather
than to obtain consent, as would be expected frmmgilhgot’in decision. But likeT'silhgot’in

and the 199Delgamuukwudgment, the interim paper leaves open ‘infringats’ on Section

35 rights, which can take place with various ungpetjustifications. Like earlier iterations of
CLC such as the 200Summary of Benefits of Settling Land Claims: Theadaan

Government's Viewhe interim paper repeatedly attributes a strarmmection between land
claims and economic growth. In addition to clanfyiperceived uncertainty over ownership and
jurisdiction, CLC is often presented by the goveentras part of the wider project of
‘recognition’ or ‘reconciliation,” evolving from #aliberal democratic framework of rights. This
project is principally bureaucratic, involving cte®y up ‘ambiguities associated with the
common law concept of Aboriginal rights’ (Aborigirend Northern Affairs Canada, 2003).
Recognition is therefore directed towards ‘turngmgblems of politics into problems of
administration’ (Mannheim, 1936:118).

However, even the assertion that uncertaintiesaamaiguities exist is duplicitous. Even in
Canada’s own jurisprudence, the founding documstiafbéishing legal relations between
colonizers and Aboriginals, the Royal Proclamatbd 763, guarantees the integrity of all
indigenous lands and pledges a fiduciary duty ef@hown to act for the benefit of indigenous
peoples. As Borrows (2002: 113) argues, ‘the Crbasm merely asserted such rights [to
sovereignty and lands], and acted as if their tenéd declarations have legal meaning.’
Furthermore, Asch (2013) shows that the numbersdiés, regarded by the state as legally



binding extinguishments of indigenous ownershitaatls, upon closer historical scrutiny reveal
that indigenous parties never understood that Werg agreeing to permanent forfeiture of their
lands. This was brought out in the 13 &ulettecase in which Justice Morrow contended that
the surrender of lands was camouflaged in thedeXteaties 8 and 11. While this applies to all
of the lands that Canada claims, it equally appbdands that were not subject to treaties such
as the Inuit Arctic, which were handed over by &nt whose title rested only on scattered
explorations rather than on historical occupancysich the underlying assumption of state
sovereignty in CLC is magical, as Taussig (199%)described more broadly regarding state
powers, or a ‘spell’ as Borrows (2002:137) terms itegard to Canada specifically.
Significantly, these metaphysical legal foundatibagse been rendered highly problematic in
international standards such as the 2007 UnitecbhaDeclaration on the Rights of Indigenous
Peoples and the 19T8estern Saharaase, in which the International Court of Justided it to
be illegitimate for one colonial state to simplgrisfer authority over occupied lands to another
one without consulting the indigenous populatiom@®, 2008, Wright, 2014:127-136).

Scholarship on CLC is varied. Some analyse howipali‘outcomes’ are produced (Alcantara,
2013), others how specific parts of the claim saslto- management of land (Nadasdy, 2003,
White, 2006) or wildlife harvesting (Proctor, 20 shaped, and some trace the development
of federal policy and legal provisions including tbxtinguishment requirement (Asch and
Zlotkin, 1997, Epstein, 2002, Mackey, 2014). Beesilne land claims protocol is so complex
and multifarious, and the indigenous parties atenofiegotiating valiantly under exacting and
often compromised circumstances, the focus is gftesitive, looking at how benefits of the
process are realized. For example, Alcantara atié\¢2014:199) provide the interpretation of
CLC indicating that Aboriginal groups can ‘succedigfwork with the Crown to negotiate a
settlement that is acceptable to all parties’ &ad CLC is an example of ‘multi-level
governance.

However, CLC has long been the subject of critiguyéoth those who have placed it more
squarely within the colonial architecture of Camadaboriginal policy (Tully, 1995) and others
analysing specific cases of CLC, for example thié&Br Columbia treaty process (Blackburn,
2005, Woolford, 2011). In this vein, Alfred (1998B) suggests that ‘rights’ granted to
Aboriginal peoples arpart of colonialism and not a remedy for its effects, gisach ‘rights’ are
invariably created, controlled and limited by Cam#@delf. More recently, Coulthard (2014:15)
has argued that in Canada, ‘colonial relationsovigr are no longer reproduced primarily
through overtly coercive means, but rather throtinghasymmetrical exchange of mediated
forms of state recognition and accommodation.’threowords, while government officials and
liberal analysts depict the various benefits of GisCelements of ‘recognition,’ this is directed
primarily to the incorporation and control of indigpus peoples. Supporting this is the fact that
the advent of CLC itself followed only from indigaums contestation of the unilateral declaration
of sovereignty from Canada, a declaration thalGh€ process assumes to be legitimate, and
which defines a major part of the asymmetry Coutthmentions.

While Coulthard, Alfred and other scholars have entliee argument that ‘recognition’ is a
measure of colonial dominance and dispossessibroad terms, few have actually looked at
how this dominance operates on the ground spelyfiedating to land claims agreements in
progress. Concentrating on the Innu Nation Tshashgen (or ‘New Dawn’) agreement, a land



claim initiated in 1977, but ongoing, | will argtieat the intention of CLC here is not to

recognise rights or to reconcile in the true serigbose words; its objective is to dispossess, and
it does this not simply through what is containedhe text of the agreement, but by creating the
social conditions through which agreement itsedhieved. The effects of CLC can be seen in
stark relief in groups such as the Innu with gredéegrees of cultural continuity, and to whom

the bureaucratic procedures are more alien antb$ses more marked because the hunting and
land-based culture has survived for longer. In ésisay, | will identify the specific ways in

which dispossession operates by reference to:

The undemocratic social and political contexts molt agreement is elicited

How the agreement depletes the Aboriginal righthefindigenous party.

How the agreement depletes indigenous lands.

How the creation of wealth and debt influence tharacter and outcomes of the process.

PwnhE

1. The Undemocratic Social and Political ContexgisEliciting Agreement

Over the 20 years that | have been visiting andarehing the two Innu communities in
Labrador, the leadership of the Innu Nation hasibeeolved in negotiating what came to be
called the Tshash Petapen land claims agreememGaihada. Since 1990 when Canada
accepted that the Innu had a claim, many of thenprent leaders have passed away, and these
were men mostly in their 40s or early 50s — DaA&Hini, Ben Michel, Greg Penashue, Joseph
Riche are all no longer with us. Today Anastasip&gus the first female Grand Chief, elected
in August 2014. These are all individuals whosespts were born in tents on the land, and
whose own proximity to the land-based culture heenlxlose.

Electing leaders is necessary to making a landncltifirst requires that indigenous peoples
configure themselves into a political organizatwith leaders representing an aboriginal group
within the administrative jurisdictions of the €athis organization, which importantly is one
contrived principally for the purposes of thesethrer negotiations, must then petition Canada to
claim their lands and rights. Thus, any contenéibaut the independence of Aboriginal
governments and thus the democratic nature ofribeeps is immediately problematic because
the ‘Aboriginal’ institutions are creations of thate. Additionally, these political bodies are
conceptually non-indigenous in their structuretgsuand operations, and are almost always
representative only of segments of larger Aboriggnaupings. The Innu Nation, for example,
represents only Innu resident in Labrador andntaaim lands only within that colonial
jurisdiction. ‘Innu Nation’ is therefore a misnonmg@nce most Innu actually reside in government
villages in Quebec, and the lands in Labrador andb@c are not discrete territories occupied
and used only by Innu who happen to be domiciltedabrador. Moreover, the people of the
various villages across the Labrador-Quebec pelarsse tightly bound together through

history, language, mobility and kinship (Mailho®97). The cartographic representations of the
Innu and their lands used in the land claims agezgtnerefore do not represent the natural
unity of the Innu peoples (Samson, 2003, 64-7eéd, land use and occupancy studies have
noted the constant overlap of territories acrostitire Labrador- Quebec peninsula (Tanner,
1977, Hammond, 1994).



The Tshash Petapen negotiations, leadership sakngbthe running of the Innu Nation
operations are financed by Canada, which also gesvihe Innu Nation with loans to hire
technocrats such as anthropologists, scientist$aanrs to assist in meeting the demands of
establishing, maintaining and negotiating the claiimese individuals are almost always white
Canadian nationals, and although many are dedieabencates of the indigenous cause, some
are drawn from the ranks of former Indian Affailmmoyees. These and others are contracted
via consultancy agencies and law firms. In thisec&hignecto provides various advisers, and
Olthuis, Kleer and Townsend based in Toronto reprethe Innu Nation. These businesses are
indirectly paid by the government. This fact potaiht compromises their impartiality because
they are paid by their client’s opponents, whoseess they are employed to negotiate. Because
they have very different types of stakes in the Qit@cess, considerable tensions may exist
between hired technocrats and the people of indigesommunities (Samson, 2003: 57-86,
Irlbacher-Fox, 2009:166).

Further, the state party consists of a collectibmioldle class civil service employees with
secure employment rights, pension plans, and tkreefits. They are people living relatively
affluent lives far from the places of concern ia tAnd claims. Government bureaucrats operate
under the Minister of Aboriginal Affairs and NortineDevelopment, which has had 10 Ministers
in the last 20 years. The other party consistafqually fluid turnover of Aboriginal leaders
chosen through an imposed electoral system, wrastshawned fractious, alcohol-fuelled
campaigns that have recently been the subjectrafaeersies over judicial reviews (Rendell,
2014, Whiffen, 2014).

Already we can see that there are serious inbsyinanetries. While two parties negotiate it, the
political institutions, protocol and legal framewdhrough which CLC negotiation occurs is
internal to one party, the state, which in turndsithe entire process. Abele and Prince
(2005:246), in reviewing the fiscal relations betweOttawa and indigenous groups maintain
that these ‘...are still rooted in the colonial pmgand precepts of the nineteenth century. First
Nations and Inuit governments and other Aborigorglanizations in Canada continue to labour
within “a financial straitjacket.” This financiatraitjacket has a further dimension in that it
creates the underlying conditions for a corruptteeal system. Indigenous politicians are on
short terms with financial dependence on their exhrées, little security and steady inducements
to accept donations from businesses with interestssources on Innu lands. Given these
pressures, some candidates have used such fubdg &dcohol for community members in
exchange for votes (CBC, 2010, CBC, 2012). Greatnprms attach to political jobs and great
losses can be incurred by being voted out of oféegling to jealousies between different
familial alliances in the Labrador villages of Shatshiu and Natuashish (formerly Davis Inlet)
that comprise ‘Innu Nation.” When one party leagfige, it frequently will not cooperate with
the incoming party, or even clean up the officakeldemocratic polities everywhere, public
office is used for private gain. The main differens that in the goldfish bowl of small villages
occupied by closely related people, Aboriginal fcédil corruption is more visible, while
elsewhere it is hidden and legitimized by lobbyamgl campaign contributions in national laws.

In this context, we may ask how popular conseri¢oCLC agreement is achieved? The 436
page draft Agreement in Principle (AIP) is abou2,080 words and is set out in numbered
paragraphs, many of which contain the most minddrogly perplexing clauses, sub-clauses



and qualifications. One must have a thorough goasipe English language and its nuances and
patience with wearisomely convoluted sentencesakena meaningful evaluation of the AIP.
Nonetheless, it was ‘approved’ by over 88% of tiraul electorate in a 2011 ballot. This
approval can only be based on fragmentary infownadbout the AIP, as indeed was the case
throughout the negotiations on the agreement (Gresg2012:196). At the time of the vote, the
Innu Nation issued a $5,000 payment, advanced &dwan, to every adult in each community.
Brad Cabana (2013) published a transcript of an Mation Trustees meeting on 11 July 2011,
which recorded that:

Paul Rich made the following motion: The Trust hereby agteemspply for a loan for
approximately $12,500,000 from the Bank of Monttegbrovide a per capita payout of
$5,000 to each member of the Innu Nation. It wassded by Mary Jane Edmonds. BMO
Trust Company, the corporate trustee, abstained ¥tating because of the conflict of
interest with the application for a loan from thanR of Montreal. All other trustees voted
in favour and the motion was carried.

The overwhelmingly affirmative vote for the agreemneas made just before the Bank of
Montreal approved the loan. Other steps taken éyethdership at this time included lowering
the voting age to 16, and the provision of shomsaries of the benefits of the AIP to voters,
some of whom went to sparsely attended meetingag&a and Cassell, 2013). The final draft
ratification is pending.

2. The Depletion of Aboriginal Rights

At a very basic level, CLC involves a deal betwdenstate and an indigenous party under
which the most important precondition is that théigenous leadership, in this case,
representing divided and traumatized communiti@sn&n, 2003, Sider, 2014), formally
acknowledges the state's authority over them. iBlascomplished by the aboriginal party
agreeing to ‘cede, release and surrender’ theiepigting Aboriginal rights and Aboriginal Title
or, under the ‘certainty’ clauses, conceding toemessert these rights and titles. Instead of
having Aboriginal Title and rights cancelled oubid'extinguishment’), under ‘certainty,’ the
aboriginal signatories must pledge that they weNer exercise them (Orkin, 2003, Blackburn,
2005, Alcantara, 2009). In the Tshash Petapert &xinguishment and certainty are dealt with
only in a footnote stating the province’s preferneddel is that ‘Innu hereby cede and release to
Canada and the province all the aboriginal rightetv Innu ever had, now have or may in future
have within Canada’ (2.12.2 fn). The AIP itself pignindicates that this issue will be negotiated
and that Innu disagree with ‘cede, release aneésder,” but the choice is restricted to either
certainty or extinguishment. To cement the cessiarghts that will occur in either case, the
AIP contains the following statement:

If the Parties reach the Agreement, Innu will reee€anada, the Province and all other
Persons from all claims, demands, actions or paings, of whatever kind, whether

1 Paul Rich is a former Chief and CEO of Innu Develept Partnerships Limited who resigned in 2012 bseaf
community outrage over his large payments to hiff€BC 2012b, CBC 2012c).

2 This and all subsequent references to the AlPrarelittp://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-
HQ/STAGING/texte-text/ccl_farim_nl_labinnu_caip_ 11339872252_eng.pdfccessed 22 September 2014,




known or unknown, that Innu ever had, now havenay have in the future, relating to or
arising from, any act or omission occurring befttre Effective Date that may have
interfered with, affected or infringed any aborigjimights of Innu in Canada... (AIP
2.13.1).

The Innu must therefore agree that they have rimslather than those mentioned in the AIP for
any violations of their Aboriginal rights. This digs to past, present and even future violations
and can refer to both acts and omissions. So pansghe remit of the authority the state grants
itself in this paragraph that it rules out any negmn over what does not at present exist and
what may occur in the future. The state award§ its&l jurisdiction over the past, the unknown
and the future. If this were not deterrent enowgimipede any Innu person to claim rights, there
are several other aspects of the AIP that makdwage Innu claim superfluous or invalid. The
AIP invokes what is called the exhaustion modell¢Kyski, 2005, 100-101) indicating that it
constitutes a full and final settlement of the aoal rights of Innu...” and ‘...exhaustively sets
out the rights of the Innu...” (AIP 2.12.1). It ther stipulates that if any Innu party wishes to
bring any future legal action against Canada, thagt indemnify the government, while the
succeeding section called ‘Invalidity’ prohibitsygmarty from challenging the validity of any
provision in the agreement. Even if a 'court of fasort' recognises any aboriginal right in Innu
lands other than those in the agreement, thesebuausimediately ceded to Canada.

The depletion of rights in the CLC is analogous termination measure such as the US
Termination Act of 1953, the subsequent US Ternonafcts and Pierre Trudeau’s 1969 White
Paper, all of which were intended to end the spstadus and funding of indigenous peoples,
dissolve treaty obligations, and disband reseraatioreserve communities. Termination in the
US, like the CLC as we shall see, was justified aseasure to assist with economic
regeneration. Like CLC, it was also marked by exjpmes measures to elicit consent, and
offered quick cash compensation in exchange foniteating the tribal status of, and government
services to, indigenous peoples (Deloria, 2011 T969 Canadian White Paper, which would
have done much the same, was resisted by indigegmoups and eventually dropped. According
to the Mohawk political commentator Russell DiaB013) and the Idle No More movement
(2014), the Harper government intended land claoise the vehicle to resuscitate the
termination of collective rights to land in orderdgnable resource extraction projects on what
will become fee simple lands. The most powerful nseaf termination is through the
extinguishment or certainty clauses. While thesealditerally terminate an aboriginal groups’
relationship with the state, collective ownershigl ather aboriginal rights that give Aboriginals
their unique status are terminated. Regardlesshetiver we view CLC as a form of termination
or simply note the massive diminution of indigenaus hard to represent it within the
framework of liberal democratic pluralism unlessnegard liberalism itself a direct instrument
of colonial dispossession, as indeed recent conmatwstsuch as Coulthard (2014) have done.

3. The Diminishing of Indigenous Lands
If, under the terms articulated above, the agre¢imsearached, it will legitimize the transfer of

Innu land to Canada. Consequently, much of theeageat concerns the demarcation, ownership
and disposability of land.



As revealed by Tanner’s 1977 ‘Land Use and Occugatady, historical accounts from
explorers and anthropologists (Samson, 2003:6%7, Samson, 2013: 187-192) and the
testimonies of numerous elders (Innu Nation, 18&ichard, 2004, Henriksen, 2009, Gregoire,
2012), Innu continue to occupy and use lands tinetick across almost all of Labrador except
the northern tip of the Ungava peninsula. Innudtied in flexible and ever-changing multi-
family groupings traversing the colonial borderwnan 1927 by the Privy Council into north
central Quebec and down to the St. Lawrence. Theent migration paths led up from the rivers
flowing into the St. Lawrence into Southern Labnadod up to the Churchill River, others
migrated up from the Sept lles are through Westabrador and Meshikimau (now inundated
by the Upper Churchill dam and re-named ‘SmallwBaservoir’), and these groups went on
into North Central Quebec, sometimes as far as dhidBay. The Northerly Mushuau Innu
travelled across Northern Labrador and Quebec prtd &ort Chimo on Ungava Bay. Despite
this extensive territorial occupancy, when the mfapshe ‘settlement area’ were printed in the
AIP, there were vast areas, principally but notesigely adjoining the Quebec border, left
blank. The blank areas became ‘Crown land,” andrigbwal Title to these areas become
extinguished in favour of the Crown on the signifighe agreement.

Therefore, collectively used and maintained larrdd@st to the Innu in part because CLC is a
process negotiated between a state taken in itetgrand the occupants of two villages who
comprise a fraction of a mobile but culturally igtal indigenous people. Innu Nation only
represents Innu who were made sedentary in twaga# in Labrador in the mid 2@entury.
Other Innu, often part of the same extended famjiliere registered in villages in north central
Quebec near the Labrador border and on the NorheSif the St. Lawrence at the termini of
rivers where there had been trading posts. Therallly arbitrary border separating Labrador
from Quebec provides the rationale for Innu dorettiin Quebec, whose historical and
contemporary lands are on both sides of the botdérave their land rights unilaterally
extinguished. Perversely, shared lands that avagdistance from the two Labrador villages,
but which may be only a few kilometres from Quebilages, are turned into Crown land
because the use and occupancy of those lands plepsmw in Quebec is not recognised. By the
same token, any agreement with Innu in Quebec maataeral extinguishment for the
members of the ‘Innu Nation” whose lands are atsQuebec.

Returning to the possible intention of terminatittrgse newly legitimated Crown lands are then
thrown open to privatization on the signing of Hgreement. The other lands that are not ceded
in this way, and which fall within the ‘Labradormua Lands’ category in the AIP are specifically
designated asot ‘Lands reserved for the Indians’ within the teroishe 1867 Constitution Act
(AIP 2.10.1), indicating that Canada also viewséhkands as already under its own title.
Furthermore these lands misleadingly labelled adéu Innu ownership’ in the AIP are subject
to numerous permitted incursions and diminutionsfthose, such as businesses and settlers
who have already squatted on the land. Unlike tihe,lthese third parties are categorically not
subject to any extinguishment or certainty prowvisi¢AIP 5.3.4). Past violations of the Innu by
these non-indigenous squatters involved in miniogging, road building and hydro-electric
development are part of a negotiation over ‘cetyeliand are subjects of contestation, but they
are held to be non-reversible. The agreement thédsbon these violations by setting up the
conditions for further appropriations of Innu lartdghe Crown and the corporate interests that it
protects. Although the AIP indicates that thesaessare still to be negotiated, as it currently



stands, Labrador Innu Lands are to be held inifapls by the ‘Innu Government,’ that is Innu
Nation (AIP 5.8.1), and as such may be sold oefalied’ by that body.

The transfer of what would have been regarded by &s collectively owned lands to fee simple
lands at the disposal of the Innu Nation is in livith other land claims processes in Canada.
Egan and Place (2013) investigated the role of Gitd, more particularly treaties in British
Columbia, and found them to be intimately assodiatgh shifting Aboriginal lands to fee

simple status. This, they argue, is a means t@pzir indigenous lands, while at the same time
excluding from negotiation lands that had alreddsgugh whatever means, become non-iprivate
property. The maps as they stand in the AIP contiivat the extensive and collective land
occupancy of the Innu will not only become privabie, it will be vastly diminished. Figure 1
represents ‘Labrador Innu Settlement Lands’ whimbec the area under negotiation. Figure 2
represents Labrador Innu Lands where the ‘Innu gowent’ will have limited jurisdiction, but
which is still violable by existing private intetssand also for may be taken compulsorily for
other reasons listed in Chapters 16 and 17 of tRea& ‘expropriation’ or ‘alienation.’

Figure 1 and Figure 2 Supplied separately

The certainty clauses seal the dispossessionrdhest by the maps by ensuring that any
aboriginal rights that may invoke sovereignty cdriveexercised. Hence, Aboriginal and
Northern Affairs Canada (AANDC) most recent statetren CLC brings Section 35 of the
Constitution Act into the equation stating that afi¢he goals of aboriginal rights policy is to
reconcile the prior occupation of Aboriginals ‘wittne assertion of Crown sovereignty over
Canadian territory’ (Aboriginal and Northern AffaiCanada, 2014:7). Prior indigenous
occupation is therefore simply to be ‘reconciletht treated as sovereignty itself.

4. The Leveraging Role of Wealth Creation and Debt

Beyond legitimizing the state assertion of soversigCLC is an important means to facilitate
commercial resource extraction. Tshash Petaperscedst collective Innu lands to the Crown,
and in exchange Innu in the two Labrador villageseive limited sorts of 'self-determination’
rights through an ‘Innu Government.’ The self- deti@ation, however, is quite limited and
would be meaningless without the financial asststgarovided by extractive industries on lands
the Crown makes available. In this context, itasyeto see how officials might see the switch
from Aboriginal dependence on direct state fundsdge labour and entrepreneurialism as an
attractive proposition.

Indeed this switch is implicit in the pronouncengeat the governmentResolving Aboriginal
Claims - A Practical Guide to Canadian Experien(2303: 9) document

Summary of Benefits of Settling Land Claims: Then@dian Government's View
gives certainty to ownership and use of lands asdurces

propels economic growth by giving certainty andacleiles to investors and the public in
general
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promotes and strengthens social partnerships bettheegovernment and First Nations
and among First Nations groups themselves

encourages Aboriginal self-reliance

builds a new and more progressive relationship #wiibriginal peoples, based on mutual
respect and trust

avoids expensive lawsuits
promotes investment and employment.

In financial terms, the federal government leagsgitocess of establishing cost- sharing
arrangements with the relevant province/territorpider to financially support the
settlement of claims and attain certainty. Todag,federal government has cost-sharing
arrangements with all provinces involved in compretive land claim negotiations.

The business-related imperative of CLC is repemtéde 2014 interim document which
promotes ‘reconciliation’ as a means of obtainingezure climate for economic and resource
development that can benefit all Canadians...”*andble Aboriginal peoples to have fair and
ongoing access to lands and resources to suppartridditional economies and to share in the
wealth generated from those lands and resourgearaef the broader Canadian economy’
(Aboriginal Affairs and Northern Development Cana@@14: 9). Minister of Aboriginal Affairs
and Northern Development Bernard Valcourt echoeddlsentiments, arguing that extractive
industries are a key component of Canadian econgrowth and that this should involve
Aboriginal peoples. Addressing questions in the Wdinal Affairs Committee meeting of 3
December 2014, Valcourt maintained that ‘the ensegptor is but one industry with
development opportunities that we could leveragassgist growth for aboriginal communities.’
He went on to announce $61 million budget allocafar ‘strategic partnerships’ and $10.5
million ‘to support aboriginal engagement in enepgyjects as well as economic and business
development for the year 2014-15.” During questigniValcourt made it clear that these
partnerships would be commercial ones in extradgtidastries that would be ‘advancing
aboriginal participation in the broader Canadissotgce economy.’” At the same Committee,
Liberal MP Carolyn Bennett revealed that while hageounts of funding were being released
for these energy projects, relatively little wasnigedevoted to improving the basic infrastructure
for hygiene and sanitation in aboriginal commusiti@boriginal Affairs and Northern
Development Canada Committee, 2014).

These statements affirm that a principal goal o€G4.to leverage business opportunities. As
Harris (2004), Blackburn (2005) and Woolford (2042): have shown in regard to similar land
claims processes in British Columbia, ‘certaintyeothe ownership of land is designed to
produce the legal conditions necessary for theéttgment’ of aboriginal lands. Harris (2004)
regards the deterritorialization of indigenous pgesas the central act of colonialism. It is put
into effect by disciplinary technologies such as v, and the motive for it is to increase
private material prosperity. Following this anab/girime beneficiaries of CLC are businesses,
principally resource extraction companies, andughoemployment, non-indigenous workers
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who make up the bulk of the labour force. By présgrextractive industries as providers of
money and jobs to Aboriginal populations, atteni®rasily deflected from the disproportionate
gains they make from the transfer of collectivéet® simple ownership. Less attention is also
devoted to the adulteration of the natural ecom¢iat indigenous histories, communities and
economies have been built upon, signalling thatiot only land dispossession, but cultural
dispossession. According to Preston (2013:43)s6uece’ extraction projects billed as ‘ethical’
economic opportunities for all Canadians obscuckrarmalise ongoing processes of
environmental racism, Indigenous oppression anignce.’

Yet, as Blackburn (2005) argues, there is neveradsplute certainty for any party. The state
position articulated in the 2003 and 2014 policguwtoents mentioned above tacitly relies on a
‘trickle down’ economy of rapid wealth accumulatiand redistribution through the
industrialization of indigenous lands. If and whishash Petapen is finally signed, it is assumed
that economic and social wellbeing will follow framusiness and employment opportunities
with the new owners of Innu lands. Given that memtlygenous people in Canada, and
especially the ‘Innu of Labrador’ of the AIP ladieteducational and other qualifications for
skilled labour, management and executive positiopportunities are overwhelmingly for
manual labour jobs with subcontractors on relagigblort-term building projects. In turn,
employment on these projects make participatidhenindigenous economy of seasonal
hunting, fishing and gathering, still common amdimg Innu, increasingly compromised.

Despite these obvious drawbacks, those who argiéetonomic progress’ follows land claims
in indigenous communities. Such contentions arendftased on statistical indices rather than
observations of the political and social circumsemin which specific instances of economic
progress are supposedly taking place. Aragon’sgpRédonomistic analysis, for example,
contends that aboriginal groups who signed tre&ide®e had their incomes increase by 13%.
This analyses of Census data sets pertaining teqpgrim Western Canada and the Northwest
Territories, concludes that the clarification obperty rights in CLC helps reduce the transaction
costs of extractive industries which employ Abargjs. Also typical of the upbeat economic
assessment are Saku and Bones (2000) who clairalibgginals are looking for a place in
Canadian society and that this is achieved thraegimomic development following land claims.
In making such an argument, the authors, along Aidfgon, ignore the fact that jobs in
extractive industries, by far the leading sourca@f employment in the Far North, are often
short term, dangerous, and at odds with traditiosak of the land. New employment and more
pertinently corporate joint venture partnershiphvirtdigenous leaders to enable these industries
to operate, as will be discussed below, also csesdeial and economic inequalities among
peoples who had hitherto been highly egalitariamtiermore, although Saku and Bones (2000)
use the James Bay Agreement as a positive cagent) pothing is said of the many Innu in
Quebec and Labrador whose rights and land clainns wmlaterally extinguished by that
agreement and who received no financial or otheetits (Samson and Cassell, 2013). Even if
indigenous organizations have been enriched by Gkfgus questions about the creation of
inter-group conflicts, cultural erosion, the distriion of incoming monies and whether, as
Aragon admits (2015:55), the groups who have ystgo will benefit economically.

In the case of Tshash Petapen,gh@miseof employment and revenue-sharing from businesses
is elaborated through a series of clauses whiclentaasier for companies to exploit Innu lands
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while incentivising the Innu Nation to accept thigloitation. In addition to incremental
packages of monetary compensation, the ‘Innu Gorent’ will be awarded shares and small
percentages of revenues (but significantly notifgjpin companies that acquire Innu land. A
further enticement to accept massive losses ofitite guaranteeing of ‘Innu businesses’ —
essentially, joint venture companies comprisecho$é in or close to the Innu Nation leadership
— contracts for the planning and construction eflthked Lower Churchill hydroelectric power
project located at Muskrat Falls and Gull Islandioe vast Mista-shipu. The agreement stands or
falls on the development of the hydroelectric pcoj@his, however, may be a moot point given
that construction on the Muskrat Falls dam hasg®ded in advance of the Final Agreement to
authorize it. ‘For greater certainty,” Nalcor, abfia energy corporation, already runs this project
and obtains uncontested ownership of the area dritansites. The company also benefits from
release clauses that relieve it from many respditigb and liabilities for injuries and loss of
property, as well as various types of ‘inundation.’

Employment can be seen as a way to balance thaibtetbharms incurred by the handing over
of Innu lands and waters to Nalcor. However, therixto which Innu workers or even ‘Innu
businesses’ will gain from the project beyond tbestruction phase is uncertain. Once up and
running, the hydroelectric plant will necessariydperated largely by professionally trained
technical staff. Relatively unskilled Innu workene already employed at Muskrat Falls, but the
numbers of Aboriginals employed there is still tely low (CBC, 2013a). Already these
employees are facing racism at the workplace (CEBXQ3b), and substantial layoffs of Innu and
other employees began in November 2014.

The commercial arrangements entered into by Abmaiggroups that are regarded as successes
contrast strongly with this scenario. For exampatdylembertou, a Mi’kmaqg community in Nova
Scotia, success has been credited to the ‘firewativeen the leadership and the commercial
sector, as well as the maintenance of collectind @vnership, and the prohibition on private
communities taking reserve land or individual bameimbers using their lands for commercial
purposes (Scott, 2006). Whether the Mi’kmag camtaai their communal lands and

collectivist orientation in the face of continueegsures to leverage capital is another matter.
Although there are undoubtedly other examples pitakst economic success among
Aboriginals in Canada, the ‘practical sovereigrhat Cornell and Kalt (2006,8) recommend as
a prerequisite for ‘sustainable, successful econa®velopment’ in their analysis of indigenous
North American economies is difficult to achievecircumstances such as those that prevail in
the Far North. The close alliances between leaml®issources of capital, familial and political
ties of patronage via the imposed electoral syséem,immense pressures, in this case via CLC,
to relinquish and privatise collective lands adiret in the way of success.

The failure of this type of assisted bootstrap tedisim is often pronounced among peoples of the
Far North who have maintained land-based cultwatiouity for longer. Rapid influxes of

money produced by extractive industries on indigsrands has often been the precursor to
deleterious social change including upsurges intahérealth problems, family break-ups,
alcoholism and loss of connections to lands (sed&,YA®90: 88-106, Loney, 1995, Kirkness,
2000, Gibson and Killick, 2005). It is also knotrat communities dependent on resource
extraction labour face massive public health pnoisland the disruption of communal activities
(Goldenberg et al, 2010). Promises of economic avgment made subsequent to other land
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claims agreement such as Nunavut have proved @usr(€égaré, 2008, Wright, 2014, 212-
214).

Furthermore, much of the economic enrichment subs#dgo the Innu Nation agreement is
based on financial speculation for future reverftm® the sales of electricity. While it may yet
prove lucrative, whatever economic benefits actodanu entrepreneurs and the ‘Innu
Government’ from the linked Lower Churchill deal shlbe balanced against the repayment of
the ever- enlarging loan to fund the CLC negotiaidso large is the potential debt that, when
and if the final draft of the agreement is ratifiltere is a provision in the AIP for repayments
and grave consequences for defaulting. If the Bouernment experiences difficulties in
balancing their books, provision is made for ‘tlmtgmtial for loans from Canada to the Innu
Government against the then unpaid balance ofdgmpnts...” (23.5.1), thus creating a further
cycle of debt. With Tshash Petapen as other CLEeagents, a substantial proportion of the
compensation will go straight back to Canada tayedpe loans.

The production of debt in the CLC recalls an imponttmeans of extricating Native Americans
from their lands before the Trail of Tears in thedtican South. Thomas Jefferson ‘encouraged
the Indians to accumulate useful debts at the gowent stores, and then to liquidate them by
land cessions' (Cotterill, 1954, 140). At that tjtrade with companies supplying goods to
American Indians became a means to build up thelsts dJefferson appointed various Indian
Agents in the South with the express purposes#ldping trade to this end. Like this system,
the forwarding of funds to the indigenous politioagjanization to negotiate the land claim is a
‘useful debt.’ It indicates that the aboriginal fy&s participation in the negotiations is dependent
upon the largesse of its adversary, which functama lien on collective indigenous property.

Conceptually, the production of debt in the CL@Ils0 a development from the system of debt
peonage called truck, used in the fur trade in &dor into the mid 20th century. Here store
goods needed to survive and operate while trappintipe fur companies were forwarded in
exchange for the furs, and when the furs were roungthis would necessitate more purchases
at a company store in order to bring more fursSia¢r, 2014, 59-66). The genius of CLC is that
the funds forwarded to Innu Nation must be usedntmalise the relinquishment of Innu land
and rights. The indigenous party therefore repagsies to the state that were used to leverage
the cession of land and rights from them. We hare B combination of force and fraud, similar
to the debt peonage system operating in the Putoichayng the rubber boom of the early 20th
century as described by Taussig (1987, 29). Theefof extinguishment is blended with the
obligations of debt in such a way that the two peses are almost inseparable.

It is impossible to know what the balance sheettlvélat the conclusion of negotiations, but we
know that debt is already a problem facing othdigenous groups across Canada. A few years
ago it was estimated that land claims negotiatetslin British Columbia were approaching
$397 million, with many smaller groups fearing thathe conclusion of negotiations all their
compensation monies would have to be used to teatebts (Pemberton, 2010). Over time, the
indigenous party accumulates more debt, and alththaye are other options such as going
through the courts to petitidbelgamuukwor their rights (Alcantara, 2008), any withdrawal
from land claims by Innu Nation will mean repayihg loan. The extension of credit is

therefore a powerful incentive to complete the lalaim. Alternately, if a group with unceded
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Aboriginal Title does hold out against land claiaml therefore, extinguishment, the
Delgamuukwdecision includes several justifiable ‘infringent&of Section 35 rights including
Aboriginal Title (Dufraimont 2000), so the usurpetiof lands without the land claims
agreement is always an impending possibility, sbmgtleft intact by the 201%silhgot’in
decision.

Because infringement is a government option, angympaople in indigenous communities are
poor, unemployed and also may have considerabt®pal debts, companies know that those
that want to retain their lands are under dureberdfore, creating opportunities for individual
Aboriginal leaders and other members of these comitiea to financially benefit from the legal,
commercial and ecological transformation of thairds gives a small aboriginal elite
inducement to agree to a permanent shift from ctille aboriginal to private corporate
ownership of their lands. The 2013 Registry of IBusiness shows the vast extent to which
Innu individuals are already joint partners in aiety of businesses encamped on Innu lands.
One member of a prominent family is documentedateelinterests in seven different
companies, and if one were to look at his exteridedly, the figure would be approaching
thirty (Innu Nation, 2014). The offering of relagily quick enrichment may be a lever to
conclude a land claim or in some cases, abandbmane case in British Columbia, an
agreement to give up the land claim itself resuited pay-off with shares in corporations
intending to use Aboriginal lands. For abandonhgdlaim, the Kwikwetlam Chief and
economic development officer Ron Geisbrecht peigoreceived $1 million and a bonus of
$80,000 in exchange for an $8 million compensapiackage to the group from the Province
(Hopper, 2014).

However, the prime beneficiaries of this systemrateindigenous people. The external parties
who are enriched by the CLC extend beyond the catp@xecutives to the numerous lawyers,
accountants, and consultants who will be necegesalkeeping track of all the implementation
issues in the CLC, as well as the inevitable ovegdrom corporations to use Innu lands, and in
Tshash Petapen, the possibility, as set out id\tReof government options to ‘expropriate’ and
‘alienate’ indigenous lands that are within theleatent areas. A veritable industry composed of
largely non-Native professionals will be necesgarycomplying with the administrative
requirements beyond the agreement and for helpistave off debt. Niezen (1993, 226-227)
has argued that after the James Bay agreemer@yéeebecame dependent on a vast number of
such advisers, thus reducing ‘self-determinatioradministrative efficiency. Since the time of
this agreement, consultancy fees have risen tighsals $1,300 per day for services that the state
actually requires of the indigenous party (see fgddf 2011).

Conclusion: Imposed Law and the State of Exception

The Tshash Petapen land claim process accomplistyasssession through two sociological
processes. The first is illustrated in points 1d dhabove and operates by building upon the
social, political and economic conditions that hbeen created in the Innu villages subsequent
to sedentarization. These conditions include beinat limited to; the administrative
fragmentation of one whole people into discretaipsiin two provincial jurisdictions; requiring
state financing of the indigenous party to contiestagreement; unchecked corrupt voting
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practices on a text which is scarcely compreheagtthose who are asked to assent to it;
leveraging wealth creation; producing debt.

Crucially, CLC is not based on any meaningful ileigtual exchange with the Aboriginal party
as to how conflict over land, property ownership aights ought to be handled except within the
terms the state itself produces such as thoseinedta provisions for ‘co-management’ and
other ‘boards’ comprised of aboriginals and stdtieials to administer the terms of the
agreement itself. More importantly, in omitting amggotiation over the powers of the two
parties, and the terms and protocol of the proitest, land claims can never be a democratic
dialogue. CLC simply regulates the relationshipugen the state and Aboriginal representatives
elected to subsidiary political institutions wittthne laws of the state itself. The subordinate
contestants in this are indigenous peoples whagkHas been occupied, or if not literally
occupied as is the case of much of the Labradob&upeninsula, claimed to already be within
the territorial jurisdiction of the state with whatrs supposedly in contestation. By having
‘certainty’ as its objective, the land claims mgrehlidates this asserted authority by insisting on
the cession of Aboriginal Title and rights that nieywe previously made the state’s assertion
ambiguous.

These processes operate under imposed law, whéstigalated under points 3) and 4) above.
Imposed law is a form of regulation, which does mefiect the values and norms of those who
are made subject to it. As Forer (1979,112) notéseosituation of the Potawatomi who were
removed from their lands in Illinois and Indianale 19th century, imposed law ‘forces its
subjects to seek their rights within the constsaoftan alien and hostile legal system without the
option of relief from the system.’” In Habermas’ {89 98) terms, imposed law could be seen as
crucial to the legitimacy of the state, since ‘tadief in legitimacy...shrinks to a belief in
legality.” Following Mamdani (2012), we could sdat this legality consists in defining what
constitutes the differential and inferior rightsindligenous peoples within the state. By creating
authoritative definitions of indigenous peoplesitas, making specific and strategically
important divisions between them, and by insisthg their claims be channeled through
conceptually non-indigenous bodies, the conditemeslaid to establish almost absolute state
control. As described by Mamdani, from Sir HenryifMaonwards this technique of imposed
law has been essential to colonial rule.

The messy and murky terrain of how law and thenaxrues within it are arrived at is pertinent

to the understanding of CLC. At this level, Habestrabservations (McCarthy, 1975, xvii) on
distorted communication are relevant. Since thaliglof both the political process of the land
claims and the agreement itself are made unquedtiern the AIP, and sovereignty is
considered non-justiciable, free communicatioretsntve conflict over land in Canada becomes
impossible. In Habermas’ terms, meaningful couatstfals are ruled out. The CLC prevents
counterfactuals from surfacing and these includsétthat might be posed by Aboriginal
sovereignty or alternative non-state methods oflimbmesolution. The asymmetries in the
process mean that both parties do not have the sppwetunities to initiate or call into question
the statements, explanations, interpretations asidigations. To call Tshash Petapen an
‘agreement’ is to stretch the word to breaking pdturthermore, open communication is
restricted because law is the source of its owititeacy. The state creates the law, and therefore
can invoke it, apply it, and offer rights within However, the state itself cannot be prosecuted or
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punished for violating its own law. Agamben (1995:4as described law as a vital component
of the state of exception, a means of sustainimigpeeserving state power, ultimately guaranteed
by the threat of violence.

With regard to Aboriginal rights in Canada, howeweiposed law operates to bolster the state’s
position with regard to its assertion of power owgligenous peoples and their unceded lands. In
this case, the property rights of indigenous peopleo have not signed agreements are not well
defined. Therefore, the main safeguard of indigerand rights, Aboriginal Title, has not been
given unambiguous content by Canadian jurists (MgcR014, 245), and because of this the
violation of lands is always justifiable throughfiingements’ and other means (Dufraimont,
2000). For example across Labrador-Quebec, indigeland was violated for hydroelectric
generation, mining, settlement, logging and roaitdmg without regard to unextinguished
Aboriginal Title (Samson 2003,104-109). The remetlgompensation and impact benefit
agreements for these violations is pumgbgt hoc Similarly, the building of the Muskrat Falls
dam and infrastructure before the finalizationhaf AIP plants facts of the ground. It therefore
allows onlypost hoaemedies. Importantly this underlines that AbargiTitle has become
almost meaningless. State assertions of sovereggmty far more weight, and a state of
exception prevails with regard to aboriginal larghts in Canada.

The state of exception also enables indigenouspgrthat have not participated in CLC
including the Innu of Matimekush (Cassell, 2013)l #me Lubicon Lake Cree (Martin- Hill,
2008) to have their rights and title to land umtatly extinguished with no mention of their
Aboriginal Title. In the case of the Innu of Matikush, rights to their lands, along with those of
the Anicinabek and Atikamekw (CNW, 2014) were cedetbased and surrendered by other
indigenous groups (including those who are so tjastated to the dispossessed Innu that
within Innu society the signatories are regardedcsally being Innu) in the James Bay and
Northern Quebec Agreement and the Northeastern&auégreement of 1978. Regarding the
Lubicon Lake Cree, they have largely been denikah@ claim because they were left out of a
numbered Treaty and would not join other governroemifigured groups of Cree.

These cases illustrate that both ‘recognition’ tigto CLC and non-recognition via unilateral
extinguishment are acts of dispossession. Landhslare not indicative of a benign process of
respect for hitherto unarticulated indigenous 8gbut a means of reproducing colonial control
over Aboriginal peoples and their lands (Coulth&@)7, Coulthard, 2014). CLC is not a form

of politics in which two sides are battling it auithin the democratic legal process, but rather as
Tully (1995: 55) argues, an ‘unjust dialogue,’ dhat permits only contorted and corrupt means
of extricating consent. It is at odds with the Vastly of international jurisprudence which
centres consent as essential for a myriad of rasedmuman rights such as self-determination,
development and significantly, the right to propéoyle, 2014,130).
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