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The continuing growth of nontraditional families in the Uniled States
presents unique problems for family law courts. Concerns regarding the wel-
Jare of children in nontraditional families loom larger in light of considera-
ble evidence demonstrating that a female child, after her parents divorce,
Jaces a significantly elevated 1isk of being sexually abused by either a parent,
a parent’s partner, or a person outside of the home.

In this Article, Professor Robin Fretwell Wilson addresses whether the
law can effectively mitigate the risk of child sexual abuse by considering it in
custody determinations. Afler dispelling common misconceptions about the
nature of sexual abuse, Professor Wilson marshals overwhelming empirical
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evidence—more than seventy social science studies—showing a connection
between family disruption and child sexual abuse of girls. Professor Wilson
argues that family law deals inadequately with this disturbing phenomenon
because courts in custody proceedings generally neglect to address the in-
creased statistical probability of sexual abuse after divorce. She then maps
out three possible routes to prevention of sexual abuse by using custody deter-
minations to increase parental awareness and encourage parents to take af-
Sfirmative steps to mitigate the risk to their daughters.

Professor Wilsan recognizes that acling in anticipation of rishs—rather
than after demonstrated conduct—is not without controversy. She examines,
therefore, whether tatloring prrevention efforts to children at divorce will stig-
matize single parents, discourage remarriage or encourage non-custodial par-
ents to later fabricate charges of abuse. Professor Wilsan concludes that
integrating the increased risk of child sexual abuse in custody proceedings is
ullimately a commonsense way to addyess a pervasive problem. More
broadly, Professor Wilson contends that judicial decision makers can intelli-
gently address the challenges facing fractured families only if guided by sub-
stantial evidence of how these families function.

InTRODUCTION

As the American family continues to morph into a variety of non-
traditional forms, we cling to the assumption that every family func-
tions like the traditional nuclear family. Empirical research reveals,
however, that it is naively optimistic to assume that single-parent
households and blended families are fungible with traditional ones.
Far from a Kodak moment, the snapshot that social scientists provide
of nontraditional families is one of crisis.!

This Article examines one specific crisis that many nontraditional
families face: the significantly elevated risk that a female child will be
sexually abused after the dissolution of her parents’ marriage. The
sexual abuse of female children is used as a test case for whether the
law can and should act in anticipation of known risks to children in
nontraditional families. This Article focuses on child sexual abuse,
not only for its traumatizing damage to children, but also because the

1 For instance, a growing body of literature documents the negative impact of di-
vorce upon children, including a dramatic economic decline, myriad behavioral problems,
poorer performance in school, diminished earning capacity, and an increased probability
of divorce as an adult. Ses, e.g., DIANE FasseL, GRowing Up Divorcep: A Roab 1o Heauxe
FOR ADULT CHILDREN OF DIVORCE passim (1991); Juprra S. WALLERSTEIN ET AL., THE UNEX-
PECTED LEGacY OF DIvorce: A 25 YEAR LanDMArK Stupy (2000); BarBars Daroe WHITE-
HEAD, THE Dvorce CurTure 153-81 (1997); Elizabeth S. Scott, Rational Decisionmaling
About Marriage and Divorce, 76 VA. L. Rev. 9, 25-37 (1990). Significantly, some scholars
argue that poverty and related ills following divorce are not inherent in single-parent fami-
lies, but rather result from the lack of adequate financial support after divorce. Cf, e.g,
Nancy E. Dowp, In DEFENSE OF SINGLE-PARENT FaMmiLtes 553-77 (1997) (deconstructing the
“single parent” stigma and examining how “[flamily law, employment law, and welfare
interact to impoverish single parents”).
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sheer volume of studies and the consistency of findings make the risk
undeniable. Child sexual abuse is perhaps the clearest instance in
which decision makers have the certitude to act preemptively in orcder
to mitigate a proven hazard to children.

Most individuals envision child molesters as strangers in
trenchcoats.? In reality, however, the threat to our children of sexual
abuse often exists elsewhere. Many girls will live with their mothers
after divorce, placing them at risk of molestation by the mother’s part-
ner or someone outside the family.? Other girls will live with their
father, placing them at risk of sexual abuse by him or someone that he
brings into the household.* Because divorce magnifies a girl’s sexual
vulnerability,5 the law has the opportunity to address this risk proac-
tively in child custody determinations, rather than reacting to abuse,
as it now does.

Understandably, many divorcing parents do not take precautions
against this risk to their daughters—most are simply unaware that
their divorce may increase their daughters’ sexual vulnerability. Nev-
ertheless, numerous studies firmly establish that girls living without
one of their natural parents are at greater risk for sexual abuse, both
from family members and those outside the family.? For instance, the
only national survey in the United States examining predictors of
child sexual assault discovered higher rates of abuse among women
who reported living for some period during childhood without one of
their biological parents.? Similarly, a review of forty-two publications

2 See ELLEN GrAY, UNEQUAL JusTice: THE PROSECUTION OF CHILD SEXuAL Anusk 1
(1993) (underscoring the serious psychic costs of admitting that molestation occurs “not
only at the hands of strangers,” but by parents who “use children sexually to feed their own
compulsions”); see also infra Part 1.A.1 (discrediting the myth that child molesters are always
lecherous strangers).

3 See infra Part 1A.2(a) (discussing more than thirty studies finding that stepdaugh-
ters are at greater risk of sexual abuse than daughters raised in intact families and concom-
itantly that stepfathers represent a greater proportion of abusers then their incidence in
the general population would suggest).

4 See infra Part 1.A.2(b) (reviewing eight studies documenting the greater incidence
of molestation in singlefather households and families in which the mother is absent for
some period of time).

5 = See David Finkelhor, Epidemiological Factors in the Clinical Identification of Child Sexual
Abuse, 17 CuiLp ABust & NeGLECT 67, 68 (1993); see also infra Part 1.A2 (detailing more
than forty studies finding that parents’ divorce markedly increases the risk of a daughter
being sexually abused).

6  Cf. Beverly B. Lovett, Child Sexual Abuse: The Female Victim’s Relationship with Her
Nonoffending Mother, 19 CmiLp Asust & NEGLECT 729, 730 (1995) (pointing out that “even
when the signs of abuse are more obvious, many women find it most difficult to think that
their husband, boyfriend, or other trusted person could actually be a sexual offender”),

7 Seeinfra Part 1.A.2 (discussing literature reviews and studies concluding that disrup-
tion of the traditional family structure is a consistent risk marker of child sexual abuse).

8  David Finkelhor et al., Sexual Abuse in a National Survey of Adult Men and Women:
Prevalence, Characteristics, and Risk Factors, 14 CHILD ABUst & NeGLecT 19, 24-25 & 25 tbl.7
(1990) (finding that separation from a natural parent for a major portion of one’s child-
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observed that “[t]he majority of children who were sexually abused
. appeared to have come from single[-parent] or reconstituted
families.™
Researchers have attemnpted to discern reasons for a daughter’s
increased sexual vulnerability after divorce.!? Using statistical tools to
unravel the effect of multiple variables, sociologists have found that
the factor most decisive to a girl’s increased sexual vulnerability was
living in a household with adult males after her parents’ separation.
This increased risk held true whether that male was the natural father
or someone brought into the family by the child’s mother. These girls
“were more than [seven] times more likely to be abused™! than chil-
dren living only with females and, perhaps most startling, over half of
these girls were subject to sexual abuse by either the natural father or
another male in the household.!? In a classic “lose-lose” scenario, it
appears that a girl’s vulnerability to sexual exploitation escalates
whether she lives with her mother or her father after divorce.
In part, the correlation between divorce and sexual victimization
is not surprising. Sociologists have long recognized the risk to girls in
stepfamilies.’® Studies of girls who grew up in stepfather households

hood was a risk factor for sexual victimization in a telephone survey of 2626 adult men and
women conducted by the Los Angeles Times).

9 Joseph H. Beitchman et al., A Review of the Short-Term Effects of Child Sexual Abuse, 15
CuiLp Asust & Necrecr 537, 550 (1991).

10 Child sexual abuse most commonly involves adult males victimizing young girls.
For example, one national study found that two-thirds of child abuse vicims were girls, and
939% of their abusers were men. Lois Timnick, 2255 in Survey Were Child Abuse Vietims, LA
Tives, Aug. 25, 1985, at 1 (describing Los Angeles Times survey); see also Dovcras E. Aspams
& Saran H. Ransey, CHILDREN AND THE Law: DocTrINE, PoLicy anp Pracrice 338 (2000)
(observing that “[m]en are more likely than women to be abusers [and that] girls are at
higher risk of sexual abuse” than boys); Hilda Parker & Seymour Parker, Falher-Daughter
Sexual Abuse: An Emerging Perspective, 56 Am. J. OrrsorsycHTRY 531, 533 (1986)
(“[Plerpetrators are overwhelmingly male, while victims are mainly female.”); ¢f Edward
D. Farber et al., The Sexual Abuse of Children: A Comparison of Male and Female Victims, 13 J.
CuiNicaL CuiLp PsvcHoL. 294, 296 (1984) (reporting that 925 of male and female child
abuse victims were maltreated by a man).

This is not to imply that boys do not suffer sexual abuse. Scz generally William C.
Holmes & Gail B. Slap, Sexual Abuse of Boys: Definition, Prevalence, Correlates, Scquelas, and
Management, 280 JAMA 1855 (1998) (discussing the prevalence of “male sexual abuse™).
Neither am I suggesting that women do not sexually exploit children. Sezid. at 1857 (not-
ing studies indicating that, while perpetrators are predominantly male, women, especially
“adolescent-aged baby-sitters,” also sexually abuse children). Nevertheless, because this Ar-
ticle concentrates on the risk of molestation to children in disrupted households, a risk
posed almost exclusively to female children by men, this Article will use the feminine to
refer to the victim and the masculine to refer to the perpetrator.

11 Rebecca M. Bolen, Predicting Risk to Be Sexually Abused: A Comparison of Lagistic Regres«
sion to Event History Analysis, 3 CHILD MaLTREATMENT 157, 167 (1998).

12 See id. at 164 (finding that 53% of respondents living with a male in a separated or
divorced household reported molestation). Multiple studies of women separated from one
of their natural parents during childhood report that roughly half experienced sexual
abuse as a child. Sez infra Part LA.2.

13 Se Finkelhor, supra note 5, at 68.
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consistently find an elevated risk of sexual abuse, with multiple studies
finding that roughly half of stepdaughters report sexual abuse by their
stepfather or another adult.'* Research findings also confirm that
stepfathers represent a greater proportion of abusers than their inci-
dence in the general population would predict.1®

Daughters living in their father’s custody are equally at risk. A
national survey of sexual abuse risk factors found “markedly higher
risk” for girls following their parents’ divorce, “particularly when liv-
ing alone with [their] father.”6 In that study, 50% of female children
residing only with their father reported sexual abuse by someone, al-
though not necessarily their father.'? Similarly, studies of households
in which a mother is absent due to hospitalization, death, or mental
illness, also report significantly elevated rates of sexual abuse.!® These
studies of fractured families differ in their estimates of the percentage
of girls molested during childhood.1® However, regardless of whether
the precise number is 50% or even half of that, the rate is staggering
and suggests that girls are at much greater risk after divorce than pre-
viously imagined.

Despite these studies, the idea that so many girls in fractured fam-
ilies report childhood sexual abuse strains credulity. Nevertheless,
with more than seventy representative2’ social science studies confirm-
ing the link between divorce and molestation, there is little doubt that
the risk is indeed real.?! As difficult as it is to accept, a girl’s sexual
vulnerability skyrockets after divorce, with no indication that this risk
will subside. As marriages continue to collapse at an extraordinary
rate and the number of single-parent and remarried households
soars,?2 the number of girls put at risk can only increase.

14 See infra notes 61-67 and accompanying text.

15 See infra notes 68-72 and accompanying text.

16  Fimkelhor et al,, supra note 8, at 2425 & 25 tbL.7.

17 Id. at 25 tblL.7.

18 SeeJillian Fleming et al., A Study of Potential Risk Factors for Sexual Abuse in Childhood,
21 CHiLp Arusk & NEecLecT 49, 55-56 (1997) (noting that “having a mother who was men-
tally ill” and “lacking any emotional support network” were, inter alia, “significant
predictors of sexual abuse”); infra Part LA.2(b) (discussing the increased risk of sexual
abuse for girls living with their fathers after divorce).

19 Compare Finkelhor et al., supra note 8, at 25 tbl.7 (reporting that 35% of girls living
in mother-only households were sexually victimized during childhood), with Christopher
Bagley & Richard Ramsay, Sexual Abuse in Childhood: Psychosocial Outcomes and Implications for
Social Work Practice, in SociaL WORK PRACTICE IN SEXUAL Prosrems 33, 37 & 38-39 tbl.1
(James Gripton & Mary Valentich eds., 1986) (reporting that 53% of women separated
from a parent during childhood reported child sexual abuse).

20 See infra Part LA.2.

21 See infra Part LA.

22 See infra Part 1.C (discussing demographic changes placing an increasing number
of girls at risk for sexual abuse).
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The law has failed to grasp the extent to which girls in disrupted
families are at risk of sexual abuse. In the custody arena, judges base
their decisions primarily on the past and present conduct of each par-
ent.?® Consequently, courts examine whether a parent has inolested,
or is molesting, his or her daughter before awarding custody to that
parent.?* However, courts generally fail to consider the equally im-
portant question: could a daughter be molested after her parents part,
either by them or by someone who enters her life after divorce? This
failure on the part of courts highlights a glaring inadequacy in the
law: a nearly universal absence of approaches designed to prevent, as
opposed to remedy, a known repercussion of parental separation, sex-
ual abuse.

Because the risk of molestation in fractured families is omnipres-
ent yet overlooked, the goal of this Article is to explore ways in which
child custody determinations can begin to acknowledge and respond
to this risk. More fundamentally, because state courts and legislatures
cannot take adequate measures to safeguard children until they com-
prehend and recognize the danger, this Article documents the sexual
vulnerability of young girls in disrupted households. This Article fo-
cuses exclusively on females?® as the targets of child sexual abuse be-
cause dissolution of the parental relationship does not appear to alter
appreciably the risk of abuse for boys.26

23 Sez infra notes 19092, 236 and accompanying text.

24 Cf, eg, Lynn Hecht Schafran, Adjudicating Allegations of Child Sexual Abuse when
Custody Is in Dispute, 81 Jupicature 30, 30 (1997) (discussing guidelines to help judges
evaluate allegations of child sexual abuse in custody proceedings).

25 The sexual exploitation of boys and of girls are very different phenomena, each
with distinct risk factors, immediate impact, and long-term sequelae. Se;, e.g, Holmes &
Slap, supra note 10, at 1856-59 (evaluating these features with respect to male sexual
abuse). Boys are more likely to be abused by persons from outside the family, such as
strangers, teachers, and friends. See William R. Lenderking et al., Childkood Sexual Abuse
Among Homosexual Men: Prevalence and Association with Unsafe Sex, 12 J. Gex. INTERNAL MeD.
250, 251 (1997) (reporting that 62.9% of boys studied were abused extrafamilially). In
contrast, girls experience intrafamilial abuse more often. Sce Oliver C.S. Tzeng & Helmut
J- Schwarzin, Gender and Race Differences in Child Sexual Abuse Conrelates, 14 INt'L ]. INTERCUL-
TURAL REL. 135, 147 (1990) (finding in an examination of substantiated sexual abuse cases
that female children were four times more susceptible to abuse from caretakers than male
children).

26  Finkelhor et al., supra note 8, at 25 (“It would seem that almost any long-term
disruption of the natural parent situation is risky for girls but not so for bays.” (emphasis
added)); ¢f Judith Herman & Lisa Hirschman, Families at Risk for Father-Daughter Incest, 138
An, J. Psycrratry 967, 969 (1981) (reporting that in families in which mothers were absent
due to illness or disability, “fathers commonly began by singling out the oldest daughter”
and would “move[ ] on to the younger sisters” but that “[b]rothers were not molested™). It
is not my intention, however, to suggest that the needs and experiences of boys should be
overlooked. Each gender faces specific risks of sexual victimization and may require differ-
ent interventions. Jean Giles-Sims, Current Knowledge About Child Abuse in Stepfamilies, 26
MARRIAGE & Fan. Rev. 215, 227 (1997). Nevertheless, because the risk to boys comes pri-
marily from outside the family, addressing it in custody determinations would do liule to
mitigate it.
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Part I of this Article begins by sketching the dimensions of child
sexual abuse, how vulnerability to such abuse escalates after divorce,
and the effect of molestation on young girls. Part I also analyzes dem-
ographic shifts now placing an increasing number of girls at risk of
sexual exploitation.

Part IT describes a bedrock strategy for curbing threats to public
health, which is to identify “high risk” groups and then tailor preven-
tion efforts to them. This Part argues that given the relationship be-
tween marital break-up and a girl’s sexual vulnerability, a logical
approach to addressing this threat to public health would incorporate
prevention efforts into custody determinations. Part II finally exam-
ines various child custody standards and the hurdles they erect to con-
sidering this risk.

Part III explores possible reasons why courts may be reluctant to
integrate the risk of sexual victimization into custody determinations.
For instance, courts may feel that considering this risk would unjustly
punish innocent parents for the wrongdoing of a few individuals, or
influence and possibly decide custody on the basis of a generalized
factor rather than on demonstrated parental conduct. Part III then
argues that despite these potential objections, consideration of this
risk accords with the primary objective in determining custody, pro-
tecting the child’s welfare.

Next, Part IIl maps out three concrete approaches for addressing
a girl’s sexual vulnerability during the custody proceeding by raising
parental awareness of the risk of molestation and encouraging parents
to take greater precautions against potential sexual abuse. These ap-
proaches range from merely asking each parent whether they are will-
ing to adopt a precautionary measure to shield their daughter from
possible sexual abuse to actually awarding custody on the condition
that the parent take specific steps to shield her from such abuse. Part
Il then briefly examines two vehicles available to parents or courts:
school-based prevention programs and parenting classes designed to
educate caretakers about the signs of sexual abuse. Finally, Part III
outlines a scheme of legislative reform that would institutionalize con-
sideration of this risk. It is important to note that Part III cloes not
advocate limiting the availability of divorce because encouraging dis-
tressed couples to remain together may not be an effective solution.2?

27  See infra Part IV.C (noting that marital conflict and violence are important
predictors of abuse in intact families). Some may see the emphasis on risk to girls after
divorce as an indictment of fractured and blended families for their form (i.e., whether
they have two parents) and consequently as an attempt to force families back into a tradi-
tional nuclear mold. As noted below, children may also be molested in two-parent nuclear
families. See infra note 52 and accompanying text. Thus, it would be myopic to assume
that mere restoration of the two-biological-parent family would suffice to eradicate the risk
of sexual abuse to girls. Cf Janet Z. Giele, Decline of the Family: Conservative, Liberal, and
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Also, Part ITI does not argue for a presumption in favor of fathers over
mothers, or vice-versa, given the equally significant risks girls face in
both custodial situations.28

This Article suggests that legislatures and state courts can more
fully address the substantial risks of sexual abuse to girls by making
the possibility of sexual abuse an explicit component of child custody
determinations. Nevertheless, Part IV recoguizes that even the most
well-intentioned efforts to protect children may result in counter-
productive intrusions into family life. This Part considers, for exam-
ple, whether efforts to prevent sexual abuse of children after divorce
will stigmatize single-parent and remarried families. Similarly, this
Part considers whether the state should involve itself in private matters
such as how to best protect a child from sexual abuse. Part IV also
takes a critical look at whether a noncustodial parent would be en-
couraged to fabricate charges of abuse to vent unresolved anger or
obtain an edge in subsequent legal proceedings.

Finally, the Article concludes that taking proactive steps to pre-
vent sexual abuse in fractured families represents a common-sense,
scientifically-grounded response to a real, but frequently ignored
problem. More broadly, the Article maintains that decision makers
can begin to respond intelligently to the crises facing fractured fami-
lies only if informed about how these families function.

I
CHILD SEXUAL ABUSE IN THE AFTERMATH OF DIVORCE

A. Scope of the Problem
1. Risk of Child Sexual Abuse for All Children

The bare facts are distressing: children suffer higher rates of sex-
ual victimization than adults,2® and between one and three million

Feminist Views, in PrRoMiSES TO KEEP: DECLINE AND RENEWAL OF MARRIAGE 1N AMERICA 89, 109
(David Popenoe et al. eds., 1996) (surveying different approaches to dealing with other
negative repercussions of divorce and lauding feminists for, among other things, refusing
to “turn back to the past”). This Article suggests that policymakers study the challenges
unique to each family constellation in order to respond intelligently to such challenges.
Comparisons in family functioning provide a natural starting point for such tailored re-
sponses, but should not be interpreted as an idealization or denigration of one family form
over another.

28 SezinfraPart 1.A.2(a), (b) (examining studies that found that girls were at high risk
of molestation in both father-only households and in households in which the mother
remarries or cohabitates).

29 David Finkelhor et al., Victimization Prevention Programs for Children: A Fellow-Up, 85
Anm. J. Pus. HEaLTH 1684, 1684 (1995) (citations omitted). On a more positive note, the
incidence of all forms of child maltreatment, including physical, sexual, and emotional
abuse, declined in 1998 for the fifth year in a row to “12,9 per 1,000 children, the lowest
record i more than 10 years.” HHS Reports New Child Abuse and Neglect Statistics, HHS News
(U.S. Dep’t of Health & Human Servs., Wash., D.C.) Apr. 10, 2000, at htip:/ /vwawacf.gov/
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cases occur each year.3° Although estimates of the number of women
sexually abused as children differ3! depending on how investigators
define sexual assault and obtain study data,?? it is clear that sexual
abuse is common, underreported, and underrecognized.?® Child sex-

news/april.htm (last visited Aug. 25, 2000). Although federal agencies in the United States
have compiled national data on child abuse since 1976 using reports to state child protec-
tive services agencies, “[m]ost of the findings from these national data are not analyzed by
the type of maltreatment . . . .” John M. Leventhal, Epidemiology of Sexual Abuse of Children:
Old Problems, New Directions, 22 CuiLb ABust & NEGLEcT 481, 484 (1998). Consequently,
“important issues about sexual abuse,” including the relationship of perpetrators to vic-
tims, “are not available” from national compilations, Id.

30 Gray, supranote 2, at 5. While the magnitude of the problem is unthinkable and,
for that reason, may seem specious, it becomes more credible when one considers that
most child molesters are serial offenders. As Leslie Tutty notes, “{t]he average molester of
girl children will molest 62.4 victims in his career, whereas the average molester of boys
offended 30.6 victims.” Leslie M. Tutty, Preventing Child Sexual Abuse: A Review of Current
Research and Theory, in CHILD MALTREATMENT: EXPANDING OUR CoNCEPT OF HEALING 259,
262 (Michael Rothery & Gary Cameron eds., 1990).

31 1n twenty studies performed in the United States and Canada between 1980 and
1994, prevalence rates of sexual abuse for women ranged from 2% to 62%. Harriet L.
MacMillan et al., Prevalence of Child Physical and Sexual Abuse in the Communily: Resulls from the
Ontario Health Supplement, 278 JAMA. 131, 134 (1997). Notwithstanding this divergence,
most sociologists agree that “[a] rough expectation that at least one in four girls” will
experience abuse is warranted. Finkelhor, supra note 5, at 67. Significantly, actual rates of
child sexual assault may be higher than studies suggest; substantiated reports of abuse, on
which many studies rely, “represent but a small tip of the iceberg.” Parker & Parker, stufra
note 10, at 532 (internal quotation marks omitted); see also Leventhal, supra note 29, at 489
(noting that sexual abuse is “underreported”); Timnick, supra note 10, at 1 (noting that
only 3% of child abuse victims in one national study reported the incident to the police or
other public agency). Similarly, victims in community surveys underreport “due to forget
ting (particularly in those abused prior to 5 or 6 years of age) and to an unwillingness to
acknowledge abuse (particularly in incestuous sexual abuse).” P.E. Mullen et al,, The Long-
Term Impact of the Physical, Emotional, and Sexual Abuse of Children: A Community Study, 20
CuiLp ABuUSE & NEeGLECT 7, 17 (1996) (citation omitted).

32 Definitions of sexual abuse that investigators use vary widely. Holmes & Slap, supra
note 10, at 1856. For instance, studies differ as to what ages constitute childhood, some
using fourteen as a cutoff age, while others use sixteen or eighteen. Sez id. Similarly, some
studies require an element of coercion or perceived coercion, while others do not. See id,
Studies also vary in their treatment of age differentials between perpetrator and victim,
frequently using a five-year difference. See id. & tbl.2. Age differentials are critical to en-
suring that studies do not label sex play between fifteen- and seventeen-year-old peers as
child sexual assault. Cf. id. (noting that in the “graded” age differential method, “[flor a
victim aged [thirteen] to [sixteen] years, a perpetrator had to be at least [ten] years
older”). Collection methods (e.g., telephone versus in-person interviews), response rates,
and the types of questions used may also influence prevalence rates. Gf. Angela Browne &
David Finkelhor, Impact of Child Sexual Abuse: A Review of the Research, 99 PsycroL. BuLt. 66,
75-76 (1986) (suggesting “some basic methodological improvements” that “would greatly
benefit” the study of child sexual abuse); Nancy D. Vogeltanz et al., Prevalence and Risk
Factors for Childhood Sexual Abuse in Women: National Survey Findings, 23 CriLp Asuse & Nec.
LECT 579, 580 (1999) (noting that different collection methods will yield different results).
These variations may explain, in part, apparent inconsistencies in findings., See Browne &
Finkelhor, supra, at 75-76.

33 See Browne & Finkelhor, supra note 32, at 75 (suggesting that “sexual abuse is so
stigmatizing that only the most serious cases are discovered”). Significantly, victims muy
recharacterize an abusive event as normal in order to protect themselves from self-blame.
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ual assault takes many forms, including vaginal intercourse, anal inter-
course, fondling, oro-genital contact, romantic kissing, inserting
objects in a child’s vagina or anus, and digital penetration.3* Al-
though some academic debate persists, researchers are beginning to
conclude that sexual abuse may include noncontact offenses, such as
exhibitionism, masturbation in the child’s presence, or taking porno-
graphic photographs of her.35

Nearly threefourths of sexual abuse victims experience some
form of physical contact, with a significant fraction experiencing vagi-
nal or anal intercourse.3¢ If the definition of sexual abuse is limited to
acts involving physical contact, approximately 20% of female children
experience a serious, unwanted sexual assault (ranging from manual
interference with their genital area to completed intercourse) prior to
their eighteenth birthdays,37 resulting in marked corrosive effects on
their mental health and development.38

Children across the sociodemographic spectrum appear to be at
risk for sexual abuse. While the composite picture of a molested child
in early research was a young, unmarried, African-American female of
a lower socioeconomic background,® “growing evidence [demon-

Sez Allan R. De Jong et al., Epidemiologic Variations in Childhood Sexual Abuse, 7 CHILD ABUSE
& NEecrLecr 155, 160 (1983).

34 2 ANN M. Hararamsie, HANDLING CHILD CusToby, ABUSE AND AporTioN CASES
§ 16.02, at 161 (1993); see Holmes & Slap, supra note 10, at 1857.

35 Holmes & Slap, supra note 10, at 1856 (reporting that of 166 studies reviewed, 83%
defined child sexual assault to include both contact and noncontact abuse); sez also Gray,
supra note 2, at 90 (finding in a comprehensive examination of criminal cases that
nontouching offenses were the second most prevalent of four general categories of abusive
behavior); 2 Harar aMBiE, supra note 34, § 16.01, at 161 (including both contact and non-
contact offenses in the definition of sexual abuse).

Defining child abuse is “fraught with difficulties™; more restrictive definitions reasona-
bly warrant criticism for excluding unpleasant and even criminal acts, implying that such
acts are not abusive. Mullen et al., supra note 31, at 8. For example, definitions of sexual
assault that require physical contact preclude potentially raumatic experiences, such as
exhibitionism or sexual requests. See Holmes & Slap, supra note 10, at 1856 tbl.2. On the
other hand, broad definitions of sexual abuse that include seemingly nonexploitive behav-
ior, such as uncoerced sex play between peers, tend to encompass large segments of the
community without providing a clear nexus between actual abuse and long-term negative
effects. Sez Mullen et al., supra note 31, at 8.

36  Vogeltanz et al., supra note 32, at 583 (reporting that approximately one in five
abused women experienced vaginal or anal intercourse during childhood); sez also Gray,
supra note 2, at 88-89 (reporting alleged intercourse in 25.15 of criminal cases in eight
jurisdictions). As noted in this Article, daughters in fractured families are at a significantly
higher risk of abuse involving penetration. Sez infra note 108 and accompanying text.

37  See David Finkelhor, Current Information on the Scope and Nalture of Child Sexual Abuse,
4 Future CHirp. 31, 37 (1994).

38  See infra Part LB.

39 Se, eg., Gail Elizabeth Wyatt, The Sexual Abuse of Afro-American and White-American
Women in Childhood, 9 CHiLp ABUSE & NecLECT 507, 507 (1985). A related stercotype is that
sexual abuse “occurs frequently among isolated backwoods families, such as in the hollows
of Appalachia or the rural reaches of Maine.,” Davip FINKELHOR, SEXUALLY VICTIMIZED

Cuipren 110 (1979).
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strates] that the prevalence of sexual abuse is no higher among [Afri-
can Americans] than among the white population.”® Indeed, five
community surveys “conducted independently in diverse locations,
consistently show similar prevalence rates for [African Americans]
and whites.”#! Similarly, research invalidates the entrenched view that
child molestation is more common in lower socioeconomic classes.
Just as the stereotype of a molested child diverges from reality, in-
grained beliefs about child molesters also miss the mark. The pre-
dominant image of the child molester is that of a stranger in a trench
coat loitering near an elementary school playground.*® This Article
will demonstrate, however, that it is not faceless strangers who violate
a significant number of female victims, but their fathers and men in
long-term relationships with their mothers.

2. Risk of Sexual Abuse for Daughters Escalates Following Divorce

Although not linked to general demographic factors such as race

or socioeconomic class, sexual abuse does not randomly occur
throughout the child population.#¢ Rather, it occurs more often in
single-parent or reconstituted families.

40  Stefanie Doyle Peters et al., Prevalence, in A SOURCEBOOK ON CHILD SEXUAL Abusk
15, 29 (David Finkelhor ed., 1986).

41 Jd. (citations omitted); see also Vogeltanz et al, supra note 32, at 580
(“[D]emographic characteristics such as . . . ethnicity were not consistently and strongly
associated with [child sexual abuse] risk.”).

42 SeeDavid M. Fergusson et al., Childhood Sexual Abuse and Psychiatric Disorder in Young
Adulthood: L. Prevalence of Sexual Abuse and Factors Associated with Sexual Abuse, 34 J. As. Acab.
CHILD ADOLESCENT PsvcHIATRY 1355, 1359 (1996); Parker & Parker, supra note 10, at 532;
Vogeltanz et al., supra note 32, at 580. The view that sexual abuse is class related results
from the overrepresentation of poorer families in reported cases of sexual abuse. Carol S.
Larson et al., Sexual Abuse of Children: Recommendations and Analysis, 4 Future Cuiip. 4, 11
(1994). However, in retrospective surveys “economically disadvantaged people report little
or no more sexual abuse than others.” Id.

Sociologists explain the discrepancy between reported cases and retrospective studics
by noting that “[pJoor and disorganized families . . . lack the resources to preserve scerecy
[and thus] are heavily overrepresented.” Herman & Hirschman, supra note 26, at 967. 1n
addition, “identifying professionals feel more comfortable and confident iabeling abuse
among disadvantaged families, which tend to fit prevailing stereotypes about where abuse
occurs.” Finkelhor, supra note 5, at 68.

43 2 HARALAMBIE, supra note 34, § 16.01, at 161. It is a myth that most children arc
molested by strangers. See FINKELHOR, supra note 39, at 73 (debunking the notion that
“[cIhild molesters [are] sexually frustrated old men who loiter[] in public parks or
outside of schoolyards in hopes of luring naive youngsters into their clutches with offers of
candy or money” (citations omitted)); Gray, supra note 2, at 1 (explaining that society Iras
just now begun to accept the possibility that sexual abuse occurs, “not only at the hands of
strangers,” but “extensively”); Bagley & Ramsay, supra note 19, at 33 (concluding that the
“earlier view that sexual exploitation in family contexts was . . . rare . . . has been disproven
by long-term follow-up work” (citations omitted)).

44 Researchers have used three research designs to explore risk factors for child sex-
ual abuse: (1) crosssectional surveys of adolescents or adults that ask about childhood
problems such as child sexual abuse and compare children with a history of abuse to those
without; (2) case-control studies comparing adolescents or adults with a history of chiid
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Numerous studies have reported that young girls living without
one of their natural parents are at greater risk of sexual abuse, both
from family members and those outside the family.4> For example, in

sexual abuse (identified, for example, in a mental health program) with a nonabused con-
trol group to isolate exposure factors associated with sexual abuse; and (3) longitudinal
studies of cohorts of children followed prospectively from birth to the age of majority, at
which time researchers obtain retrospective reports of childhood sexual abuse and ex-
amine prospectively-assessed risk factors. See Leventhal, supra note 29, at 486, 488-89.
Only a few longitudinal studies of risk factors for sexual abuse have been conducted to

date. Id. at 488. Consequently, this Article relies heavily on crosssectional surveys and
case-control studies. While investigators recognize the need for longitudinal studies exam-
ining risk, it is unlikely that many longitudinal studies will be forthcoming:

This work will not be easy. Ethical questions regarding the voluntary enroll-

ment of children in studies that might result in the criminal prosecution of

the parent and removal of the child touch at the most sensitive tencets of

human research. No investigator wants to be associated with a process that

appears, to even a minimal extent, to resemble the Tuskeegee syphilis study

wherein investigators stood aside while a disease was allowed to destroy the

health and life of the subjects.
Desmond K. Runyan, Prevalence, Risk, Sensittvily, and Specificity: A Commentary on the Epidermi-
ology of Child Sexual Abuse and the Development of a Rescarch Agenda, 22 Cup Asuse & Nec-
LECT 493, 497 (1998). In addition, long-term studies require substantial financial support,
for which available funding is inadequate. See Leventhal, supra note 29, at 488, 489.

45 E.g, CHRISTOPHER BAGLEY & KaTHLEEN KiNG, CHILD SExuAL Apuse: THE SEARCH
For HearLinG 90 (1990) (“It is not typical for sexual abuse to occur independently of other
aspects of family dysfunction. It occurs with greater frequency in homes disrupted by pa-
rental absence or separation . . . ."); FINKELHOR, sufra note 39, at 135, 120-21 (concluding
that sexual victimization is related to “family disruption” (citation omitted)); Pamela C.
Alexander, Application of Attachment Theory to the Study of Sexual Abuse, 60 J. ConsuLminG &
CuintcaL Psycuor. 185, 185 (1992) (“[Clertain family characteristics are the most signifi-
cant predictors for increased risk for all kinds of child sexual abusel[, including] absence of
a biological parent.”); Bagley & Ramsay, supra note 19, at 42 (stating that molestation “oc-
curs with greater frequency in homes which are disrupted by the child’s separation from
one or both parents,” but cautioning that “sexual abuse is not[,] in statistical terms, a
direct function of the family variables”); Jocelyn Brown et al., A Longitudinal Analysis of Risk
Factors _for Child Maltreatment: Findings of a 17-Year Prospective Study of Officially Rezorded and
Self-Reported Child Abuse and Neglect, 22 CHiLp Asuse & NecrLecr 1065, 1074 (1998) (finding
in a study of 644 families in upstate New York surveyed on four occasions betveen 1975
and 1992 that disruption in a child’s relationship with her biological parents increases her
risk of sexual abuse); Ann W. Burgess et al., Abused to Abuser: Antecedents of Socially Dzviant
Behaviors, 144 Am. J. Psvcuratry 1431, 1433 (1987) (finding in follov-up studies of two
groups of adolescents who had been involved in sex rings as children, that 70% of adoles-
cents who participated in the sex rings for more than one year were from single-parent
families, compared to 47% of the adolescents who were involved for less than a year);
David M. Fergusson et al., Childhood Sexual Abuse, Adolescent Sexual Behaviors and Sexual Revic-
timization, 21 CHILD ABUSE & NEGLECT 789, 797 (1997) (finding in a longitudinal study of
520 New Zealand-born children that “young women who reported [child sexual abuse)
were more likely [than nonabused children] to have experienced at least one change of
parents before the age of [fifteen]”); Finkelhor, supra note 37, at 48 (“In many studies. ..
children who lived for extended periods of time apart from one parent have been found to
bear elevated risks for [sexual] abuse.”); Finkethor, supra note 5, at 638 (concluding that
“[iIn general, children who are living without one or both of their natural parents are at
greater risk for abuse”); Giles-Sims, supra note 26, at 218 (noting that the “sexual abuse
literature is more consistent . . . in finding that children not living with both natural par-
ents run higher risks of child sexual abuse both from family members and others, but the
exact magnitude of reported risk varies across studies”); Parker & Parker, supra note 10, at
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one of the few longitudinal studies of a general population, David
Fergusson and his colleagues followed 1265 children from birth until
the age of sixteen.®6 They found that 66.5% of the victims of sexual
abuse came from families that “experience[d] at least one change of
parents before age 15,” compared to 33.5% of children who did not
experience abuse.#’ Similarly, the only national survey in the United
States to examine risk factors for child sexual assault*® found higher
rates of abuse among women who reported living for some period
without one of their biological parents.®® At least a dozen other stud-
ies confirm that sexual victimization occurs more often in disrupted

families.?® Those studies estimating the incidence of abuse find that

532 (“Reconstituted families, stepparent and broken families, with mother’s male compan-
ions in the home, seem to be vulnerable.”); Anne E. Stern et al., Self Esteem, Dcpression,
Behaviour and Family Functioning in Sexually Abused Children, 36 J. CHILD PsvcHoL. & Psvcttia«
TRY & Aruep DiscieLines 1077, 1080 & 1081 tbl.l (1995) (finding in a comparison of
eightyfour sexually abused children and their families to nonabused controls that the
abused group had more marital breakdown and change of parent than the nonabused
group).

46 Fergusson et al., supra note 42, at 1356 (following a cohort of children born in
Christchurch, New Zealand in 1977 and asking them at age eighteen to provide retrospec-
tive reports of 1nolestation experiences during childhood).

47  [d. at 1359 tbl2. Fergusson reports, moreover, that 60% of children who exper-
ienced intercourse as a part of the abuse experience had been exposed to parental divorce
or separation. Jd. However, in a regression analysis, investigators found that five factors—
gender, marital conflict, parental attachment, paternal overprotection, and parental alco-
holism—ere predictive of reported abuse. Id. at 1360 & 1360 tbl.3.

48 Seg Vogeltanz et al., supra note 32, at 583.

49 See Finkelhor et al., supra note 8, at 24 (finding in national survey of 2626 adult
men and women that separation from a natural parent for a major portion of one’s child-
hood is a risk factor for sexual victimization).

50 [F.g, BacLEy & KiNg, supra note 45, at 90-91 (concluding from multiple studies that
“long-term separation from a biological parent” was “strongly associated with sexual abuse
in childhood”); VincenT DE Francis, PROTECTING THE CHILD VictiM OF SEX CriMes CoM-
MITTED BY ApuLts: FINAL ReporT 50 (1969) (finding in a study of 250 sexual abuse cases
that in 60% of the families, the children’s natural father or natural mother was not in the
home—*“an extraordinary high incidence of broken homes”); Diana E. H. RusseLy, THe
SEcreT TrRAUMA: INCEST IN THE LivEs oF GIRLS AND WoMeN 103, 104 tbl.8-1 (1986) (re-
vealing that “women who were reared by both of their biological or adoptive parents were
the least likely to be incestuously abused”); S. Kirson WEINBERG, INCEsT BEHAVIOR 49
(1955) (finding in a study of 203 incest cases in the State of Illinois that 40.3% of the
fathers were widowed or separated from their wives at the start of incestuous relationships
with their daughters); Raymond M. Bergner et al., Finkelhor’s Risk Factor Checklist: A Cross-
Validation Study, 18 CuiLp ABuse & NeGLECT 331, 334 (1994) (finding that “separation
from mother during some period” discriminated between abused and nonabused subjects
in a study of 411 female college students); Bolen, supra note 11, at 164 (finding in a mul-
tivariate analysis of Diane Russell’s survey data on 933 adult women in the San Francisco
area that “[r]espondents living with both natural parents prior to the age of fourteen had
the lowest rates of abuse”); David Finkelhor & Larry Baron, High-Risk Children, in A
SoURCEBOOK ON CHILD SEXUAL ABUSE, sufrra note 40, at 60, 73, 79 (noting the “impressive
number of studies with positive findings on the question of parental absence” and conclud-
ing that “[t]he strongest and most consistent associations across the studies concerned the
parents of abused children,” and that “[g]irls who are victimized are . . . more likely to have
lived without their natural fathers™); Finkelhor et al., supra note 8, at 25 (concluding that
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as many as half the girls in fractured families report sexual abuse as a
child.5?

Researchers have attempted to discern factors that correlate with
greater risk for sexual victimization after the nuclear family dis-
solves.52 Sociologist Patricia Bolen used statistical tools to distinguish
the effect of living without both natural parents from other aspects of
household composition.5® She found that “when other variables were
held constant, children living with males in the household after sepa-
ration were 3.4 times more likely to be sexually abused than were

“almost any long-term disruption of the natural parent situation is risky for girls”); Ken-
neth J. Gruber & Robert J. Jones, Identifjing Determinants of Risk of Sexual Vidtimization of
Youth: A Multivariate Approack, 7 CHiLD ABust & NecLEcT 17, 21 hl.2 (1983) (discovering
in a sample of delinquent adolescent females in Western North Carolina that victims of
child sexual assault were less likely to be living with both natural parents—15% of the
abused children lived with both natural parents while 52% of nonabused children did so);
Marcellina Mian et al., Review of 125 Children 6 Years of Age and Under Who Were Sexually
Abused, 10 Cunp ABuse & NecLect 223, 227 (1986) (finding that 6755 of the victims of
intrafamilial abuse came from families in which parents had separated or divorced, com-
pared to 27% of the children abused by perpetrators outside of the family); Mullen et al.,
supra note 31, at 89, 18 (reporting, in a study of 2250 randomly sclected adult women in
New Zealand, that sexual, physical, and emotional abuse “occurred more often in those
from disturbed and disrupted home backgrounds™); Vogeltanz et al., supra note 32, at 586
(finding, after using statistical analysis to unravel the effects of multiple risk factors, that
not living with both biological parents by age sixteen ranked among those factors “signifi-
cantly associated with increased risk of [child sexual abuse]"); Patricia Y. Miller, Blaming
the Victim of Child Molestation: An Empirical Analysis (1976) (unpublished Ph.D. disser-
tation, Northwestern University) (on file with author) (discovering that biological father's
absence “directly influence{d] molestation” and constituted the “variable [with] the largest
direct effect on . . . victimization”); ¢f. Kristin Anderson Moore et al., Nonvaluntary Sexual
Activity Among Adolescents, 21 Fan. Pran. Perse. 110, 113 tbl.3 (1989) (ascertaining in a
study of white female adolescents that having parents who are “separated, divorced or
never-married” doubles the likelihood of sexual abuse, although the association was not
significant when other factors were controlled). Buf see ANDREA J. SEDLAR & Diaxe D.
BroabHURsT, U.S. DEP'T oF HEALTH & HunaN Servs., THIRD NaTioNAL INcibENCE STuDY
oF CHiLD ABUSE aND NEGLECT 5-19 tbl.5-3, 5-26 tbl.5-4 (1996) (failing to find, in a 1993
congressionally-mandated study of 5600 professionals in 842 agencies sening forty-two
countes, a significant difference in rates of molestation for children in single-parent fami-
lies and their counterparts living with both parents, whether analyzed under an actual
harm standard or an endangerment standard).

51 Eg, FINKELHOR, supra note 39, at 125 (discovering that 58¢% of the girls who at
some time before the age of sixteen had lived without their mothers had been sexually
victimized, three times the rate for the whole sample, making these girls “highly vulnerable
to sexual victimization”); Bagley & Ramsay, supra note 19, at 37 & 38-39 tbl1 (reporting
that 53% of women separated from a parent during childliood reported child sexual
abuse).

52 (learly, however, an intact family does not immunize a child from sexual exploita-
tdon. E.g, Finkelhor, sufra note 5, at 68 (“[T]lhe presence of both natural parents is cer-
tainly not an indicator of low risk in any absolute sense.”); Mullen et al,, sugranote 31, at 18
{conceding that “[i]ntact families do not guarantee stability”). Other parental problems—
including conflicted parent-child relationships, parental substance or alcohol abuse, and
emotional instability—are also associated with elevated risks for molestation. E.g., Fergus-
son et al., supra note 42, at 1360; Vogeltanz ct al., supra note 32, at 580.

53  SeeBolen, supranote 11 (performing multivariate analyses of data from Diane Rus-
sell’s survey of 933 adult women in the San Francisco area).
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those living with both natural parents,” but that when compared to
children living with only females after separation, children living with
males in their household after separation “were more than 7 times
more likely to be abused.”>* Girls living with males in the household
after separation are not only at a markedly higher risk for sexual
abuse, but that risk is substantial: Bolen found that 53% were sexually
abused.5%

Bolen’s findings suggest that the heightened risk to girls does not
result from marital dissolution itself, but “[i]nstead, living with a male
in the household after separation, even if that male was the natural
father, appeared to be the more important predictor.”®6 As Bolen ob-
serves, “for children living with a male in the household, rates of
abuse appeared to be better explained by (a) living with a stepfather
or (b) being separated from one’s natural mother.”57?

As the next two subparts will illustrate, household composition
following divorce plays a crucial role in determining a girl’s vulnera-
bility to sexual victimization. For instance, two seminal studies esti-
mated that a girl living with her mother in a “blended”5® family was
between two and seven times more likely to be molested before the
age of eighteen than a girl residing in a nuclear family.5? Details of
the risk for daughters in their father’s custody are no less stark: they
also are at a markedly higher risk of being sexually victimized, with
half the girls according to one national survey experiencing sexual
abuse.®0

a. Risk of Sexual Abuse for Daughters in Their Mother’s Custody

Virtually all studies of child sexual abuse report that girls living
with stepfathers are at high risk,5! leading one sociologist to conclude
that the presence of a stepfather is “[t]he family feature whose risk has
been most dramatically demonstrated.”s2 This dim appraisal reflects

54 Id. at167.

55 Seeid. at 164.

56  Id. at 167,

57 Id. at 166.

58 By a “blended” or “reconstituted” family, I refer to children living in houscholds
with a natural parent and the parent’s partner, whether the two are married or cohabiting,
As a result of rapid changes in family structure and composition, family law “is unfortu-
nately afflicted with significant semantical problems, described . . . as a ‘frightful lack of
linguistic uniformity.” Taylor v. Taylor, 508 A.2d 964, 966 (Md. 1986) (quoting David J.
Miller, Joint Custody, 13 Fam. L.Q. 345, 376 (1979)).

59 See infra note 66 and accompanying text.

60  Se¢ Finkelhor et al., supra note 8, at 25 & tbl.7.

61  Parker & Parker, supra note 10, at 541,

62  Finkelhor, supra note 5, at 68.
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an emerging consensus that disagrees about details but not
essentials.53

In one long-term study, researchers found that New Zealand chil-
dren reporting childhood sexual abuse were more likely to live with a
stepparent before the age of fifteen.5* Of those children experienc-
ing intercourse, nearly half (45.4%) were raised in a stepparent
household.®> Similarly, Diana Russell found in a community survey of
933 women in San Francisco that one in six stepdaughters growing up
with a stepfather was sexually abused, making these girls over seven
times more likely to be sexually victimized than girls living with both
biological parents.®® Indeed, of forty risk factors tested for association
with child sexual abuse in an early study, the presence of a stepfather

63  E.g, FINKELHOR, supra note 39, at 122 (observing that “the addition of a stepfather
to a girl’s family causes her vulnerability to skyrocket”); Alexander, supra note 45, at 185
(“[Clertain family characteristics are the most significant predictors for increased risk for
all kinds of child sexual abuse[, including] the presence of a stepfather.”); Beitchman et
al., supranote 9, at 550 (observing in a review of forty-two separate publications that “[t]lie
majority of children who were sexually abused . . . appeared to have come from single or
reconstituted families™); Brown et al., supra note 45, at 1074 (finding in a longitudinal
study of 644 families in upstate New York between 1975 and 1992 that disruption of rela-
tionships with biological parents and living in the presence of a stepfather increased a
girl’s risk of sexual abuse); Fergusson et al., supranote 45, at 797 (finding in a longitudinal
study of 520 New Zealand born young women that child sexual abuse was associated with
living with a stepparent before the age of fifteen); Finkelhor & Baron, supra note 50, at 79
(“The strongest and most consistent associations across the studies concerned the parents
of abused children. . . . Girls who lived with stepfathers were also at increased risk for
abuse.”); Giles-Sims, supra note 26, at 227 (“In suinmary, most studies of child abuse in
stepfamilies indicate higher risks to children, particularly for sexual abuse of girls."); Gru-
ber & Jones, supra note 50, at 21 (finding in a study of forty-two youths that 40% of sexually
assaulted children lived “with either a step or foster father”); Leventhal, supra note 29, at
488 (“Studies have indicated that . . . girls living with step-fathers are at an increased risk
compared to girls living with biological fathers . . . ."); ¢f Margaret F. Brinig & F.H. Buck-
ley, Parental Rights and the Ugly Duckling, 1 J.L. & Fan. Stup. 41, 53 (1999) (“Abused chil-
dren are significantly more likely to be girls (because, with stepparents, much of the abuse
tends to be sexual) .. .."). But ses, e.g,, Bergner et al., supra note 50, at 334 (failing to find
a link between sexual abuse and the presence of a stepfather).

64 TFergusson et al., supra note 42, at 1359 tbl.2 (reporting results of a longitudinal
study of 1265 children born in Christchurch, New Zealand, who vere studied from birth
until the age of eighteen).

65  See id. at 1358 tbl.1, 1359 thl.2.

66 SezRUSSELL, supranote 50, at 234, 255 (reporting tbat 2% of respondents reared by
biological fathers were sexually abused, while “at least [17¢2] of the women in our sample
who were reared by a stepfather were sexually abused by him before the age of fourteen™);
¢f David Finkelhor, Risk Factors in the Sexual Victimization of Children, 4 CriLp Aousk & Nec-
LECT 265, 269 (1980) (finding in a study of college undergraduates that “a stepfather was
five times more likely to sexually victimize his stepdaughter than was a genetic father™);
Parker & Parker, supra note 10, at 541 (finding risk of abuse associated vith stepfather
status to be almost twice as high as for natwral fathers). Significantly, the risk of sexual
assault by father-substitutes “who are around for short[ ] lengths of time . . . may be consid-
erably higher.” RusseLL, supra note 50, at 268.
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“remained the strongest correlate of victimization, even when all
other variables were statistically controlled.”6?

Likewise, the evidence is legion that stepfathers represent a
greater portion of abusers than their incidence in the general popula-
tion, suggesting that they are more likely to abuse their daughters
than biological fathers.®® For instance, in their study of children mo-

67 Davip FINKELHOR, CHILD SEXUAL ABUSE: NEw THEORY AND ResearcH 25 (1984). Re-
becca Bolen’s research on multiple risk factors corroborates findings of heightened risk.
See Bolen, supranote 11, at 167 (“[Clhildren living with males in the houschold after sepit<
ration [of their parents] were more than [seven] times more likely to be [sexually] abused
{than] children living with only females after separation.”). 1n hard numbers, “over half of
these children were sexually abused.” Id. at 163.

68  E.g, Gray, supra note 2, at 84 (cataloguing studies that “have found stepfathers to
be the most prevalent abusers of all,” but also noting studies that question such a finding);
SepLAK & BROADHURST, supra note 50, at 6-5, 6-6 tbl.6-2 (reporting in a 1993 congressio-
nally-mandated study of 5600 professionals in 842 agencies serving forty-two counties that
onefourth (25%) of sexually abused boys and girls were victimized by a parent substitute—
defined to include in-home adoptive parents and stepparents, as well as parents’ par<
amours—while slightly more than one-fourth (29%) were sexually abused by a birth par«
ent, but emphasizing that no statistical tests were conducted to determine whether these
differences are significant); U.S. Dep’t oF HeaLTH & HuMAN SERvS., STUDY FINDINGS: NA-
TIONAL STUDY OF THE INCIDENCE AND SEVERITY OF CHILD ABUSE AND NEGLECT 31 tbl5-5
(1981) (finding in a stratified random sample of child protective services agencies in
twenty-six counties within ten states that stepfathers were involved in 30% of the reported
sexual abuse cases, compared to biological fathers, wlio were involved in 28% of the cases);
Hendrika B. Cantwell, Sexual Abuse of Children in Denver, 1979: Reviewed with Implications for
Pediatric Intervention and Possible Prevention, 5 CaiLp ABUSE & NEGLEGT 75, 77 thl.1 (1981)
(finding in a study of 226 substantiated cases of child sexual abuse in Denver, Colorado
during 1979 that 27.5% of children were sexually victimized by a surrogate father, com-
pared to 26.5% who were abused by their natural father); Russell P. Dobash et al., Child
Sexual Abusers: Recognition and Response, in CHILD ABUSE AND CHILD ABUSERS: PROTECTION
AND PrevEnTION 113, 114-15, 124 fig. 6.6, 126 (Lorraine Waterhouse ed., 1993) (finding in
a study of fifty-three known perpetrators of child sexual abuse in Scotland that 12.59% of
child victims lived with their mother and her coliabitant at the time of abuse, while 21,16%
lived with their mother and stepfather, leading the authors to conclude that “children
living with step-fathers and male cohabitees appear to be much more at risk of sexual
abuse than children living with both their natural parents”); Michael Gordon & Susan J.
Creighton, Natal and Non-natal Fathers as Sexual Abusers in the United Kingdom: A Comparative
Analysis, 50 J. MARRIAGE & Fam. 99, 100, 101, 104 (1988) (finding in a review of data col-
lected by the National Society for the Prevention of Cruelty to Children that “[n]Jon-natai
fathers were disproportionately represented among perpetrators”); Gruber & Jones, supre
note 50, at 21-22 (finding in a study of delinquent adolescent females that living with a
stepfather or foster father “significantly discriminated the victim and nonvictim groups,”
with 85% of sexual abuse victims coming from single or stepparent families compared to
47% of psychiatric controls); Patricia J. Mrazek et al., Sexual Abuse of Children in the Uniled
Kingdom, 7 CHiLp Asuse & NEGLECT 147, 150 (1983) (noting in a survey of 1599 family
doctors, police surgeons, pediatricians, and child psychiatrists in the United Kingdom that
“fwlithin the family, the natural father was most likely (48%) to be the perpetrator, with
stepparents the next most common (28%)”); Parker & Parker, supra note 10, at 533 (not-
ing an “agreement in the literature [that] . . . stepfathers or other father-surrogates are
overrepresented among abusers”); Robert Pierce & Lois Hauck Pierce, The Sexually Abused
Child: A Comparison of Male and Female Victims, 9 CHiLp Asust & NecLEct 191, 192.93, 194
thl.2 (1985) (ascertaining from 2 review of 180 substantiated cases of sexual abuse reported
to a child abuse liotline between 1976 and 1979 that 41% of the perpetrators against girls
were the child’s natural father, while 23% were the child’s stepfather); Diana E. H. Russell,
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lested by caretakers, Leslie Margolin and John Craft posited that step-
fathers should account for 10.6% of all father abuse “[blased on the
percent of children cared for by nonbiologically related fathers.”®® In
fact, “they accounted for [41%] of all sexual abuse, or almost [four]
times what would be expected based on the percent of children cared
for by nonbiologically related fathers.””® In more than one study,
stepfathers actually outnumbered natural fathers as abusers, a telling
result given the disproportionately greater number of biological fa-
thers in the United States.’! Christopher Bagley and Kathleen King

The Incidence and Prevalence of Intrafamilial and Extrafamilial Sexual Abuse of Female Children, 7
CHiLp ABUSE & NEGLECT 133, 140 (1983) (discussing data that “confirms the widespread
belief that stepfathers are more likely to abuse their daughters than biological fathers”);
Edward Sagarin, Incest: Problems of Definition. and Frequency, 13 J. Sex Res. 126, 133-34 (1977)
(concluding from a study of seventy-five cases of heterosexual incest in which thirty-two
cases involved stepfathers and thirty-four involved biological fathers that “it appears that
the likelihood of a stepfatherstepdaughter relationship is far greater than [a] father-
daughter [relationship]” because the “number of houscholds in which there is a stepfather
and stepdaughter is surely many times lesser than those in which there is a father and
daughter”); ¢f. BacLey & KinG, supra note 45, at 75 (observing that “the presence of a
biologically unrelated adult male, such as a stepfather in the child’s houschold, puts [a
female child] at considerable risk™); Mary De Young, THE SExvAL VicTivizaTioN oF CHIL-
DREN 3, 16 (1982) (finding in a study of eighty incest victims that 39% of the incest offend-
ers were stepfathers, leading the author to conclude “that the introduction of a stepfather
into a family does increase the possibility that the stepdaughter will become a victim of
mcest”); HerBerT Massc, IncesT 97 thl.1 (Colin Bearne trans., 1973) (finding in a study
of seventy-eight cases of incest to come before German courts that 44% involved father and
daughter, while 41% involved stepfather and stepdaughter); PANEL oN RESEARCH ON CHILD
Asust & NecLecT, NaT'L RESEARCH CouNciL, UNDERSTANDING CHILD ABUSE AND NEGLECT
127 (1993) (“Family structure has been implicated in child sexual abuse in that stepfathers
are more likely perpetrators than are biological fathers, and children who have had a step-
father are at greater risk of abuse.”); Mark D. Everson et al., Maternal Support Following
Disclosure of Incest, 59 Am. J. OrTHOPSYCHIATRY 197, 198, 199 (1989) (noting in a sample of
eighty-eight children recruited from eleven county social services agencics in North Caro-
lina over a twenty-eight-month period to study the effects of maternal support that 30% of
the perpetrators were biological fathers, 41% were stepfathers, and 1755 were mothers’
boyfriends); Elizabeth A. Sirles & Pamela J. Franke, Factors Influencing Mothers® Reactions lo
Intrafamily Sexual Abuse, 13 CHIiLD Asust & NecrLect 131, 133 & bl.1 (1989) (finding in a
maternal support study of 193 incest victims receiving counseling services in St. Louis, Mis-
souri, that sixty-four children were molested by their father, with an equal number abused
by a stepfather or a mother’s live-in partner). But sez Jean Giles-Sims & David Finkelhor,
Child Abuse in Stepfamilies, 33 Fan. ReL. 407, 408-09 (1984) (finding that stepfathers out-
numbered natural fathers among abusers, but disputing whether stepfatbers are signifi-
cantly overrepresented among child abusers).

69  Leslie Margolin & John L. Craft, Child Sexual Abuse by Caretakers, 38 Fan. ReL. 450,
452 (1989).

70 14

71 E.g, DE Franas, supra note 50, at 69 (finding in a study of 250 sexual abuse cases
that the natural father committed the offense in 13% of the cases, whereas in 14% of cases
the offense was committed by a stepfather or by the man with whom the child’s mother was
living); Gray, supra note 2, at 85 fig.4.10 (noting in a study of all cases of molestation filed
in eight jurisdictions that 23.2% of accused perpetrators were stepfathers and boyfriends,
while biological fathers accounted for 13.4%); Giles-Sims & Finkelhor, supra note 68, at
408 tl.1 (reporting that 30% of abusers in study were stepfathers, outnumbering natural
father abusers, who constituted 289 of the abusers).
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estimate that “as many as one in four stepfathers may sexually abuse
the female children to whom they have access.”?2

Significantly, the risk of sexual exploitation for stepdaughters is
not limited to abuse by a stepfather, but also extends to victimization
outside the family.”? For example, stepdaughters are five times more
likely to be abused by a friend of their parents than are girls in nuclear
families.”* Because the risk of sexual abuse is cumulative, one re-
searcher found that “[v]irtually Aaif the girls with stepfathers were vic-
timized by someone.”?>

72 BacLEy & KING, supra note 45, at 75-76.

73 FINKELHOR, supra note 67, at 25 (observing that “[s]tepdaughters are even more
vulnerable than these comparisons might suggest” because “[g]irls with stepfathers are also
more likely than other girls to be victimized by other men”); FINKELHOR, supra note 39, at
149 (stating that girls with stepfathers “are also more vulnerable to victimization by persons
from outside the family”); Finkelhor, supra note 5, at 68 (emphasizing that the greater risk
of abuse for children separated from a natural parent applies both to abuse by family
members and those outside the family). But see RUSSELL, supra note 50, at 105 (failing to
find that girls with stepfathers are significantly more likely to be victimized by nonrelatives
than other girls). A girl may also be sexually abused by her brother. Jane M, Rudd &
Sharon D. Herzberger, Brother-Sister Incest—Father-Daughter Incest: A Comparison of Characleris-
tics and Consequences, 23 CHILD ABUSE & NeGLEcT 915, 924 (1999) (noting in a study of
women who were sexually abused by brothers, that “parental care was lacking as a result of
the unavailability or deaths of fathers in the families”).

74  FINKELHOR, supra note 67, at 25; see also FINKELHOR, supra note 39, at 130 (noting
that stepfathers “are associated with sexual victimization, not just because they themselves
take advantage of a girl, but because they increase the likelihood of a nonfamily member
also doing s50”).

This increased risk of abuse for girls by family friends is puzzling. Perhaps remartiage
increases traffic in the blended household, exposing girls to more potential predators. See
id. at 123 (“Stepfathers (and stepbrothers) may bring into the family a coterie of friends
and acquaintances who are not so protective toward a stepdaughter (or stepsister) as they
might be toward the real daughter (or sister). . . .”); ¢f. WALLERSTEIN ET AL., supra note 1, at
xxix (observing that “[t]he divorced family has an entirely new cast of characters and rela-
tionships featuring stepparents and stepsiblings, second marriages and second divorces,
and often a series of live-in lovers”).

Alternatively, “[t]he problem may . . . be one of supervision. Instead of increased
supervision, the entrance of a new father into a household may take up the mother’s time
and energy and actually mean less supervision of the child than previously.” FINKELHOR,
supra note 39, at 124. For many mothers, divorce also necessitates working outside the
home to support their family, diminishing the opportunity to supervise their children, See
WALLERSTEIN ET AL., supra note 1, at xxix (recognizing that “[iJt’s not that parents love
their children less or worry less about them [after divorce, but rather that] they are fully
engaged in rebuilding their own lives-——economically, socially and sexually”).

75 FINRELHOR, supra note 67, at 25; sez also BAGLEY & KING, supra note 45, at 91 (citing
study finding that girls separated from one parent “were also at risk for sexual victimization
by more than one adult” (citation omitted)). Perhaps not unexpectedly, stepfamilies with
girls have more adjustment problems than those with boys. Seg, e.g., Samuel Vuchinich et
al,, Parent-Child Interaction and Gender Differences in Early Adolescenis’ Aduptation lo Stepfamilies,
27 DEVELOPMENTAL PsycroL. 618, 623-24 (1991). 1t may be that the adjustment problems
for girls partly explains their greater risk of sexual abuse in stepfamnilies, or conversely, that
girls being victimized predictably have trouble adjusting. See¢ Giles-Sims, supra note 26, at
227.
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While “the addition of a stepfather to a girl's family causes her
vulnerability to skyrocket,”7® it is overly simplistic to assume that the
mother’s remarriage or cohabitation is a necessary predicate to victim-
ization. As Bagley and King note, a girl’s long-term separation from
her father—a risk factor “strongly associated” with childhood victimi-
zation—is sometimes, but not always, followed by the introduction of
unrelated males into the household.”7? A Los Angeles Times survey rein-
forces the conclusion that a child’s risk begins at the marital separa-
tion, rather than at remarriage or cohabitation. Although “the
transition from a single mother alone to a single mother with stepfa-
ther increase[d] the risk,” girls residing solely with their mothers
“showed markedly higher risk” than children living in a nuclear fam-
ily.7 This baseline risk probably results in part from the child’s expo-
sure to men that her mother is actively dating.”™

It is tempting to dismiss the data on abuse in stepparent house-
holds as a product of selective reporting or prosecution.®? After all, if
the public attaches “special seriousness” to sexual contact between a
daughter and parent, this perception alone could account for why
these cases “most often com[e] to public and professional atten-
tion.”®1 Nevertheless, studies on child sexual abuse have withstood
such criticisms. Data on the percent of (a) substantiated charges and
(b) charges resulting in convictions or guilty pleas show “no differ-
ence between intrafamilial and extrafamilial cases.”* Moreover, the

76  FINRELHOR, supra note 39, at 122,

77 BacLEy & KNG, supra note 45, at 91 (reporting results of several research studies).

78  Finkelhor et al., supra note 8, at 24, 25, 25 thl.7 (reporting that 35% of the girls
living in mother-only households were victimized, compared with approximately 40% of
the girls living in blended households, leading the researchers to conclude that “girls show
markedly higher risk under all family circumstances except that of living with two nawral
parents”); Mullen et al., supra note 31, at 14 (“Abuse was reported more frequently in those
who grew up in families . . . with solo parents.” (emphasis added)). A 1995 poll by the
Gallup Organization of 1000 parents lends credence to the notion of heightened risk in
mother-only liouseholds: single mothers reported an annual rate of child sexual abuse for
boys and girls of 32 per 1000 children, compared to a sexual abuse rate of 11 per 1000
children in two-parent households. See GarLup ORG., DisciPLINING CHILDREN IN AMERICA: A
Garrup PorL ReporT 16 (1995).

79  FINKELHOR, supra note 67, at 25-26 (“[A] mother who is courting may bring sexually
opportunistic men into the home who may have littte compunction about sexually exploit-
ing the daughter if the chance arises.”).

80  Se, eg., Gray, supra note 2, at 84 (noting that some ascribe the prevalence rates to
“study design and interagency referral patterns”); Brenpa J. Vaxper Mev & Roxawo L.
NEFF, INCEST As CHILD ABUSE: RESEARCH AND AppLICATIONS 49-50 (1986) (questioning step-
father abuse data because of disproportionate representation of lower class families in re-
ports to authorities).

81 FmNRELHOR, supra note 67, at 116, 118,

82  Se¢Donald G. Fischer & Wendy L. McDonald, Characteristics of Intrafamilial and Ex-
trafamilial Child Sexual Abuse, 22 CHiLp Asuse & NecLecT 915, 923 (1998) (failing to find
any difference between the disposition of intrafamilial and extrafamilial cases in terms of
“(1) substantiation; (2) charges; (3) admission of guilt; (4) guilty plea entered; or (5)
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frequency with which stepfathers are identified as perpetrators in Gal-
lup-style community surveys of randomly selected adults confirms that
this abuse is not an artifact of unrepresentative study populations.®®
Instead, scholars praise these studies for their meticulous design.#* Fi-
nally, although there are legitimate questions about the validity of
child sexual abuse reports that have surfaced during a therapeutic re-
lationship,® multiple studies documenting heightened risk after di-
vorce surveyed persons not necessarily receiving mental health
services.86 More fundamentally, the consistency of findings across nu-
merous studies, conducted independently, in different ways and ana-
lyzing different populations, gives credence to this elevated risk of
sexual abuse for girls, whatever its precise magnitude.8?

b. Risk of Sexual Abuse for Daughters in Their Father’s Custody

Although research on the sexual victimization of children in their
father’s custody remains comparatively new, initial findings raise
equally grave concerns about father-only households. One survey
found a “markedly higher risk” for girls following divorce, “particu-
larly when living alone with [their] father.”8® In that study, 50% of
female children residing solely with their fathers reported sexual
abuse by an adult.8? Similarly, a 1995 poll of parents about child mal-
treatment found an annual rate of child sexual abuse for boys and
girls in single-father households equal to forty=six victims per thou-

convictions”). Fischer and McDonald did find significantly longer jail sentences for in-
trafamilial offenders. Id. at 923-24.

83  Seg, e.g, Sarah H. Ramsey & Robert F. Kelly, Using Social Science Research in Family
Law Analysis and Formation: Problems and Prospects, 3 S. CAL. INTERDISC. L.J. 631, 643 (1994)
(noting that convenience samples of clinical populations raise questions about the degree
to which a study population is representative of the general population).

84 TFor instance, Diana Russell’s seminal study of 933 women in San Francisco has
been lauded as “one of the largest and most meticulous studies,” David Finkelhor, The
Sexual Abuse of Children: Current Research Reviewed, 17 PsycHIATRIC ANNALs 233, 233 (1987);
accord Bolen, supra note 11, at 159-60 (quoting Finkelhor, supra, at 233).

85  See, e.g., ABRAMS & RAMSEY, supra note 10, at 348 (noting that “[t] he scientific com-
munity remains divided on whether memories can truly be repressed and, if so, whether
repressed memories are likely to be accurate in actions alleging childhood sexual abuse”);
Robert Timothy Reagan, Scientific Consensus on Memory Repression and Recovery, 51 RUTGERS
L. Rev. 275 (1999) (examining the considerable scientific controversy surrounding the
recovery of repressed memories and concluding that the memory repression principle
lacks a scientific foundation strong enough to warrant admission of expert testimony on
memory repression).

86  Seg, e.g, RUSSELL, supra note 50, at 233-35; Finkelhor et al., supra note 8, at 24-25, 25
tbL.7.

87  See supra notes 45, 50, 63 and accompanying text.

88  Finkelhor etal., supranote 8, at 24-25, 25 tbl.7. But see Margolin & Craft, supra note
69, at 452 (reporting that children living with a biological father who acted as the child’s
caretaker “were substantially underrepresented in terms of observed frequency of sexual
abuse™).

89  See Finkelhor et al., supra note 8, at 25 tbL.7.



2001] CHILDREN AT RISK 273

sand children.®® In comparison, parents in two-parent households re-
ported a rate of eleven victims per thousand children.9!
Unfortunately, there are relatively few additional studies on fa-
ther-only households since custody laws favored maternal custody un-
til recently.92 However, studies of households in which mothers were
absent during a girl’s childhood offer an important glimpse into the
extent of risk for girls after divorce. For example, researchers have
compared girls who lived without their mother before the age of six-
teen to those who remained with their mothers throughout child-
hood. The sexual vulnerability of the estranged girls was nearly 200%
greater than that of other girls, leading one researcher to conclude
that “missing a mother is the most damaging kind of disruption.™?3
This pattern of a girl’s heightened vulnerability in mother-absent
households is repeated m multiple studies.?* In their investigation of
father-daughter incest, Judith Herman and Lisa Hirschman found
that risk of imcest was particularly acute in families in which mothers
were absent from the home due to hospitalization or other reasons.®

Research by Jillian Fleming and her colleagues on mother-absent
households underscores the importance of a mother’s presence in

90 Garrup ORG., supranote 78, at 16 (reporting results of poll of 1000 parents); sce also
Runyan, supra note 44, at 495 (observing that “[a]n obvious area of research is to sort out
the additional risk [for male and female children of] being victimnized in single parent
households and why the rate is higher in male-headed households® (emnphasis added)).

91 Garrup ORrG., supra note 78, at 16.

92 For example, Russell’s seminal study of incest captures data only on women raised
by (1) both biological or adoptive parents, (2) biological inothers only, (3) stepfathers and
biological mothers, (4) both biological grandparents, and (5) others. Ste RUSSELL, supra
note 50, at 104 tbL.8-1. The absence of “raised by father only” and “raised by father and
stepmother” categories surely reflects the fact that courts awarded few mnen custedy of their
children upon divorce during the 1950s and 1960s, when the majority of participants in
Russell’s study grew up. Id. at 29 thl.2-3 (giving birthdates of study participants, with the
majority reaching tbe age of eighteen prior to 1976). Studies of inother-absent households,
however, shed vital light on the risk to girls living with their fathers after divorce.

93  FINKELHOR, supra note 39, at 121.

94 Ses e.g, RUSSELL, supra note 50, at 363 (enumerating studies that have “shown that
many mothers of incest victims are sick, absent, or in powerless or abusive situations them-
selves”); Alexander, supra note 45, at 185 (citing research demonstrating that maternal
unavailability is among the “most significant predictors for Increased risk for all kinds of
sexual abuse”); Michael Gordon, The Family Environment of Sexual Abuse: Comparison of Natal
and Stepfather Abuse, 13 CHILD ABUSE & NeGLECT 121, 128 (1989) (noting that “a girl whose
mother is absent or passive is more vulnerable to abuse than a girl whose mother is present
and active”); Mullen et al., supra note 31, at 18 (concluding that “having a close and confid-
ing relationship with the mother seemed to confer a degree of protection”).

95  See Herman & Hirschunan, supra note 26, at 968. Herman and Hirschman found
that “[m]others in the incestuous families were more often described as ill or disabled and
were more often absent for some pericd of time.” Id. Specifically, “[f]ifty percent of the
women in the incest group but only [15%] of the comparison group reported that their
mothers had been seriously ill . . . ." Id. With regard to maternal absence, 38% of the
women in the imcest group reported separation from their mothers for some period of
time during childhood, while none of the comparison group had been estranged from
their mothers. Id.
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protecting her daughter from sexual abuse.?® The Fleming study
found that “[flor women abused by someone outside of the family,
the significant predictors [included] . .. mother’s death[ ] and having
an alcoholic mother.”? The authors speculate that a birth mother’s
absence, in the form of her death or mental illness, “may place the
child at risk of neglect that involves a lack of supervision.”*®

Given the importance of a birth mother’s presence in mitigating
a child’s risk of sexual abuse, one might suspect that the remarriage of
a girl’s father also would diminish her risk of sexual victimization.
Indeed

[ulnlike the case with stepfathers, when motherless girls then ac-
quired a stepmother, their likelihood of victimization dropped.
They were still much more likely than usual to have a victimizing
experience, but the presence of a stepmother reduced the vulnera-
bility somewhat, suggesting that the presence of a mother, even a

stepmother, acts as protection.*

As the next subpart demonstrates, regardless of whether a child
lives with her mother or her father after divorce, when abuse occurs,
the severity, duration, use of force, and resulting trauma surpass the
“norm” for child sexual abuse.

3. Daughters in Fractured Families Experience Sexual Abuse of
Singular Destructiveness

Not only does child sexual abuse occur with greater frequency in
fractured or blended families, but abuse by fathers and father-substi-
tutes!%0 share a striking similarity.19! Abuse by fathers and stepfathers

96  SeeFleming et al., supra note 18, at 50 (enumerating factors possibly associated with
childhood sexual abuse, including “living apart from their mother at some time during
their childhood”).

97 Id. at 55.

98  JId. at 56; see also supra note 74 (speculating that lack of supervision may explain the
increased risk of abuse following a divorce).

99  FINKELHOR, supra note 39, at 125. Stepmothers also molest children, although the
percentage of stepmother-abusers is small. Cf. Margolin & Craft, supra note 69, at 452
(observing that stepmothers committed 9% of all sexual abuse by mother-caretakers, or
almost three times more than their representation in the population of mother-
caretakers).

100  The terms stepfather and father-substitute are used interchangeably in this Article,
They refer to any biologically-unrelated male in a relationship with the victim’s mother,
including stepfathers, cohabitants, and boyfriends, as well as stepfathers who have adopted
their stepchildren.

101 Important differences do exist between fathers and stepfathers as abusers. For in-
stance, the Third National Incidence Study of Child Abuse and Neglect, conducted in 1993,
found that 61% of children who were sexually maltreated by their natural parents suffered
fatal or serious injuries, compared to 19% of children sexually abused by other parent
figures. SEDLAK & BROADHURST, supra note 50, at tbl.6-2. As a result of such differences,
social scientists bave devoted entire articles to determining whether abuse by fathers or by
stepfathers is more severe. Seg, e.g., Joseph H. Beitchman et al., A Review of the Long-Term
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occurs with greater frequency than abuse by other male relatives and
nonrelatives. For instance, in a survey of 775 incest survivors in Great
Britain, Jane Ussher and Christopher Dewberry discovered that 54.2%
of fathers and stepfathers abused their daughters more than fifty
times, while only one-third of other family members abused their chil-
dren at this rate.192 Rates of abuse by perpetrators outside the family
trailed significantly, with only 11.9% abusing children as often as fa-
thers and father-substitutes.1°3 Abuse by fathers and father-substitutes
also lasts significantly longer than abuse by others.104

Sexual abuse that occurs more often and over a longer time
frame impacts a child to a greater degree.!® For instance, a follow-up
study of adolescents involved in sex rings found that those abused for
more than one year were more likely to exhibit symptoms or identify
with the abuser.106

The degree of invasion they experience exacerbates the trauma
for girls in fractured families.’9? Abuse by fathers and stepfathers
more often involves penetration than abuse by others.1%% Even when
abuse by a father or stepfather stops short of penetration, it is consid-
erably more likely to include physical contact than abuse by others.109

Effects of Child Sexual Abuse, 16 CHiLp Asuse & NecLect 101, 112 (1992) (noting studies
showing that “stepfathers are more likely to use force or threats of force than are fathers™);
Giles-Sims & Finkelhor, supra note 68; Gordon & Creighton, supra note 68; Patricia Phelan,
The Process of Incest: Biologic Father and Stepfather Farmilies, 10 CHiLD ABuUse & NecLECT 531
(1986). While researchers may disagree over which parent is entitled to this distinction, as
this Part demonstrates, abuse by biological fathers and stepfathers as a group outstrips the
“norm” for abuse by perpetrators in general. See infra notes 103-21.

102 Jane M. Ussher & Christopher Dewberry, The Nature and Long-Termn Effects of Child-
hood Sexual Abuse: A Survey of Adult Women Survivors in Britain, 34 Brit. J. CunicaL PsychoL.
177, 181 (1995).

103 Jd; see alsoRUSSELL, supra note 50, at 231-32 (finding that 385 of fathers and stepfa-
thers abused their daughters eleven times or more, compared with only 1255 of other
perpetrators).

104 Ussher & Dewberry, supra note 102, at 181 & tbl.1 (reporting an average of 6.93
years for abuse by a fatherfigure, compared to 4.78 and 2.64 years for abuse by other
family and nonfamily abusers).

105 Cf Beitchman et al,, supra note 9, at 552 (“The frequency and duration of sexual
abuse is associated with more severe outcomne.”).

106 Ann Wolbert Burgess et al., Response Pallerns in Children and Adslescents Exploited
Through Sex Rings and Pornography, 141 Ax. J. PsychiaTry 656, 661 (1984).

107 Beitchman et al., supra note 9, at 549.

108  Sge Ussher & Dewberry, supra note 102, at 180. Research on the behavior patterns
of child molesters suggests that fondling gradually progresses to masturbation and efforts
at penetration when there is greater access to the child over time, as with daughters. Sz
W.D. Erickson et al., Behavior Patterns of Child Molesters, 17 Arctirves SExvaL Benav, 77, 84
(1988).

109 Diana Russell’s findings on the severity of incestuous abuse are perhaps the most
clear cut. She distinguished “very severe sexual abuse” (“completed and attempted vagi-
nal, oral, anal intercourse, cunnilingus, forced and unforced”) from other less serious
forms and found that 34% of the abuse by fathers and stepfathers involved these serious
violations, compared with 22% for all abusers together. Russewr, supra note 50, at 226
tb1.15-9; accord Ussher & Dewberry, supra note 102, at 180-81 (noting a “significant relation
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Sexual abuse involving a high degree of physical violation is more
traumatic, as research confirms.!® More invasive abuse leads to
poorer adjustment in adulthood, victims’ perceptions of lasting harm,
and poorer mental health functioning as an adult.11!

Similarly, fathers and stepfathers are more likely to use force or
threats of violence than other intrafamilial abusers.!1? It is not clear
whether the prolonged duration of father and stepfather abuse per-
mits violence to escalate,!!® or whether the victims eventually become
better able to protect themselves, making force an essential compo-
nent of exploitation. However, force is one of the few variables con-
sistently associated with poorer outcomes.!* In one study, force
influenced a victim’s negative reactions more than any other
variable.115

Measured in terms of frequency, duration, invasiveness, and
force, fathers and father-substitutes subject their victims to abuse of
singular destructiveness.!1¢ It is not surprising, therefore, that abuse
by fathers and father-substitutes results in pronounced trauma for-its
victims.11? This heightened trauma may stem from the greater viola-

between identity of abuser and type of abuse . . . with father[s] and stepfather[s] most
likely to have contact”).

110 See generally Beitchman et al,, supra note 101, at 113 (citing studies indicating an
association between type of abuse sustained and trauma).

111 Cf id. (noting that “[f]eelings of anxiety, fear, and a sense of trauma would more
likely result from those victims of forceful abuse,” and that “[o]ne must also consider that
force or the threat of force may interact with sexual abuse to produce effects (e.g., . . .
suicidality) that are unique to this combination and that are rare in the presence of either
experience alone”).

112 Sez RusseLL, supra note 50, at 232 (finding that fathers were more likely than other
relatives to use physical force); Ussher & Dewberry, supra note 102, at 181-82 (demonstrat
ing greater use of violence or threats of violence to prevent disclosure). Bul see Juprrt
Lewis HErMaN & Lisa HirscHMAN, FATHER-DAUGHTER INCEST 27 (1981) (noting that inces-
tuous parents infrequently used force since it “is rarely necessary”).

113 See Lana Stermac et al., Violence Among Child Molesters, 26 J. Sex Res. 450, 457-58
(1989).

114 See Beitchman et al,, supra note 101, at 112 (reviewing evidence that force and
violence are consistently associated with more severe outcomes).

115 FinkeLHOR, supra note 39, at 104.

116 See supra notes 104, 106, 108, 112 and accompanying text.

117  E.g, FINKELHOR, supra note 39, at 101, 102 tbl.7-3 (finding that women victimized
by their father or stepfather reported mean trauma scores of 4.8 and 4.5 respectively, while
those victimized by a brother or uncle had mean trauma scores of 3.2 and 4.0 respectively);
Christine Adams-Tucker, Proximate Effects of Sexual Abuse in Childhood: A Report on 28 Chil-
dren, 139 Am. J. PsvcriaTry 1252, 1253 (1982) (finding that children who had been abused
by their fathers were the most disturbed); Judith Herman et al., Long-Term Effects of Incestu-
ous Abuse in Childhood, 143 Am. J. PsycriaTry 1293, 1295 (1986) (“Experiences of sexual
abuse by a father or a stepfather were by far the most likely to be described as having scevere
and long-lasting effects.”). But ¢f. Browne & Finkelhor, supra note 32, at 73 (acknowledg-
ing that studies of women victimized by fathers or fathersubstitutes, as opposed to other
perpetrators, consistently report greater trauma to the victims, but noting one study in
which the association did not reach statistical significance). Additionally, the increased
trauma to daughters may stem from the early onset of abuse. Se¢ Beitchman et al., supra
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tion and loss of trust accompanying abuse by a parent.!}!8

Despite the startling consonance between father and stepfather
abuse, some commentators discount abuse by the latter as less serious
than father-daughter incest “[b]ecause of the unique character” of fa-
ther-abuse.11® As Judith Lewis Hermann and Lisa Hirschman explain,
however, the sense of violation and betrayal is just as great for the
child abused by her stepfather: “From the psychological point of view,
it does not matter if the father and child are blood relatives. What
matters is the relationship that exists by virtue of the adult’s parental
power and the child’s dependency.”’?° Daughters and stepdaughters
face equally severe consequences from disclosure, including open
conflict between the child’s parents, a lack of emotional support, a
mother’s unwillingness to believe abuse has occurred, and family
break-up.12!

Just as the link between divorce and child molestation is genuine,
there is little doubt about the destructive effect on girls of sexual
abuse.

B. Impact of Child Sexual Abuse on Victims

Society cannot afford to ignore the vulnerability of girls in frac-
tured families given the substantial impact of childhood abuse on
their lives. In the ensuing aftermath of sexual abuse, children may
experience posttraumatic stress disorder, anger, aggressive behavior,
poor selfimage, depression, suicidal ideation, anxiety disorders, anti-
social personality disorders, paranoia, and dissociation.!*? In addi-
tion, academic and behavioral problems are prevalent among sexually
abused school-age children.123

note 101, at 110 (“[Y]ounger children are more likely than older children to be abused by
a father or stepfather, which has been reported to result in greater trauma than abuse by
other perpetrators,”).

118 Beitchman et al., supra note 101, at 111.

118 I ouise Thornton, Preface to I NEver ToLD ANYONE: WRITINGS BY WOMEN SURVIVORS
oF CHILD SExuAL ABust 15, 21 (Ellen Bass & Louise Thomton eds., 1983).

120  Herman & HirscHMAN, supra note 112, at 70.

121  Beitchman et al., supra note 101, at I11.

122 Sz Kathleen A. Kendall-Tackett et al., Impact of Sexual Abuse on Children: A Review
and Synthesis of Recent Empirical Studies, 113 PsycHoL. BuLL. 164, 166 tbl.1 (1993). Sez gener-
ally Beitchman et al., supra note 101 (evaluating studies of the long-term effects of child
sexual abuse on victims); Beitchman et al,, supra note 9 (evaluating studies of the short-
term effects of child sexual abuse on victims); Browne 8 Finkelhor, supra note 32, at 6672
(evaluating studies of the effects of child sexual abuse on victims). Until recently, the
shortterm effects of child sexual abuse received scant atiention, even though, like adult
ordeals such as rape, sexual assault during childhood is a traumatic event, whether its
impact lasts one year or ten. Browne & Finkelhor, supra note 32, at 76.

123 See Kendall-Tackett et al., supra note 122, at I67.
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Although some symptoms of sexual abuse may be short-lived,
others become ingrained, altering even a child’s physiology.12* For
instance, researchers have detected elevated hormone levels in some
sexually abused girls, together with evidence that puberty began as
much as a year earlier for these girls.1?> Such effects underscore the
profound and sweeping impact that sexual abuse may have on a
child.126

While many effects of abuse materialize shortly after its occur-
rence, others are “sleeper” effects—that is, results that lie dormant
during childhood but surface with dramatic consequences during
adulthood.}?” For the incest survivor, adulthood often carries with it
fear of men, phobic anxiety, and problems with anger.!2® Travelling
in tandem with anxiety and fear is depression: over the course of their
lifetimes, 21.9% of women molested as children will experience major
depression, while only 5.56% of nonabused women will do s0.129 As a
final injustice, these women are also significantly more likely to expe-
rience thoughts of self-harm and lower self-esteem.130

One particularly troubling result of sexual victimization is its asso-
ciation with later abuse. Forty-nine percent of sexually abused women
in one study became the victim of battering in an adult relationship, a
rate nearly three times that of the control group.13!

It is unclear why sexual abuse as a child begets victimization as an
adult. It is possible that sexual abuse erodes a victim’s self-esteem,
making her a conspicuous target for sexually predatory men.!32 Alter-

124 Sep id. at 173.

125 4

126 Importantly, a third of sexually abused children have no apparent symptoms. See
id. As many as half of molestation victims fail to display overtly even the most characteristic
symptom, “sexualized” behavior, which includes excessive masturbation “and compulsive
talk, play, and fantasy with sexual content.” Id. This makes it imperative to avert the sexual
exploitation of children in fractured families, rather than relying on society’s ability to
ferret out abuse as it occurs.

127 See Beitchman et al., supra note 101, at 102,

128 See id. at 105-06; Childhood Abuse Ups Risk for Adult Mental Iliness, ReuTERS HEALTH
News, at http://www.ama-assn.org/insight/gen_hlth/med_news/tmp-news/071410f.htm
(last visited July 16, 1999) (reporting in a study of 639 families followed from 1979 until
1993, that “[v]ictims of childhood .. . sexual abuse were more than [four] times as likely as
those who had not been abused or neglected to have personality disorders during carly
adulthood,” including “antisocial, borderline, dependent, depressive, narcissistic, para-
noid, and passive-aggressive personality disorders” (internal quotation marks omitted}).

129 Judith A. Stein et al., Long-Term Psychological Sequelae of Child Sexual Abuse: The Los
Angeles Epidemiologic Catchment Area Study, in LasTiNG EFrFects oF CHILD SEXUAL AbUsk 185,
143 tbl.8.4 (Gail Elizabeth Wyatt & Gloria Johnson Powell eds., 1988).

130 Se¢ Beitchman et al., supra note 101, at 107.

131 Id at 108 (noting that “the majority of studies . . . report an increased risk of revic-
timization among those sexually abused as children”).

132 Hd. (explaining that “a sense of worthlessness and self-blame” may lead victims “to
expose themselves to men who revictimize them, and thus confirm their low opinion of
themselves™).
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natively, revictimization may occur because abused children are
forced out of their families and into risky situations.!32 Whatever its
source, sexual exploitation can take on a life of its own, beginning a
cycle of victimization that persists well after the original perpetrator is
gone.

The profound impact of sexual abuse on children is undeniable.
Unfortunately, as a result of demographic changes, a burgeoning
number of children grow up in fractured families.

C. Demographic Shifts Placing More Female Children at Risk

Dramatic changes in family composition lie at the heart of the
heightened risk of sexual assault facing young girls today. Together,
the twin forces of family break-up and family nonformation drive the
increasing number of children living in single-parent and blended
families.

It is now common knowledge that approximately half of mar-
riages end in divorce.’®* In a phenomenon aptly labeled “conjugal
succession,™35 66% of divorced women and 756% of divorced men will
remarry.!36 Further, approximately 60% of remarried couples dis-
solve their unions,'3? with each successive marriage more divorce-
prone than the previous one.!®® Remarriages now are so common
that nearly “one-third of all currently-married people have been mar-
ried at least once before.”39

133 Cf Mimi H. Silbert & Ayala M. Pines, Sexual Child Abuse as an Antecedent to Prostitu-
tion, 5 CriLp Asust & NEcLecT 407, 409 (1981) (finding that 60% of subjects in a study of
former and current prostitutes had been sexually abused prior to age sixteen).

134 E, Mavis Hetherington et al., What Matters? What Does Not?, Five Perspectives on the
Association Between Marital Transitions and Children’s Adjustment, 53 Am. PsvcHoL. 167, 167
(1998); see WALLERSTEIN ET AL., supra note 1, at 295 (noting that 45% of first marriages end
in divorce). Importantly, divorce rates in America have experienced a twenty-year decline,
“the most sustained decline since the government began collecting such data in 1860.” Ira
Mark Ellman, Divorce Rates, Marriage Rates, and the Problematic Persistence of Traditional Marital
Roles, 34 Fam. L.Q, 1, 1 (2000).

135  Frank F. Furstenberg, Jr. & Christine Winquist Nord, Parenting Apart: Patterns of
Childrearing After Marital Disruption, 47 J. MARRIAGE & Fan. 893, 893 (1985).

136 Hetherington et al.,, supra note 134, at 167.

137  Marilyn Thinger-Tallman & Kay Pasley, Stepfamilies in 1954 and Today—A Scholarly
Perspective, 26 MARRIAGE & Fans. Rev. 19, 24 (1997); sce also Larry Bumpass & Hsien-Hen Lu,
Trends in Cohabitation and Implications for Children’s Family Contexts in the United States, 54
PoruraTioN STUD. 29 passim (2000) (noting that children born into second marriages will
experience a higher rate of marital disruption than children born into first marriages and
that children born into cohabitating unions experience the highest rate of marriage
disruption).

138 Alan Booth & John N. Edwards, Starting Over: Why Remarriages Ave More Unstable, 13
J- Fans. Issues 179, 192 (1992) (documenting the increasing divorce-proneness of higher
order marriages).

139 Thinger-Tallman & Pasley, supra note 137, at 24.
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At the center of this cycle of family formation and dissolution are
7.2 million children.14® Stepfamilies have become so common that
nearly one in three married couple households is a stepfamily.141 In
1990, according to the U.S. Census Bureau, stepchildren made up
20% of all children in married couple families.}42 By the year 2000,
more Americans will be living in stepfamilies than in nuclear
families.143

Along with family break-up, family nonformation is a potent
source of exposure to high-risk households.!#* As of 1995, a child in a
single-parent living arrangement was nearly as likely to be living with a
parent who had never married as with a divorced parent.145 In 1997,
the most recent year for which there is data, the percentage of
nonmarital children#¢ stood at 25.8% for whites and 69.1% for

140 ArTHUR J. NorTON & Louisa F. MiLLER, U.S. Census Bureau, U.S, Der't oF Com.
MERCE, MARRIACE, DIVORCE AND REMARRIAGE IN THE 1990s at 12 tbLN (1992) (reporting
that 6,643,000 children under eighteen lived with a biological mother and stepfather,
while 608,000 children lived with a stepmother and biological father); see also Truy
Lucauia, U.S. Census Bureau, U.S. Dep’t oF CoMMERCE, HoUsEHOLDS, FAMILIES AND CHiL
DREN: A 30-Year Perseective 38 (1992) (estimating that 16% of children living in two-
parent households lived with a stepparent).

141 Laura W. Morgan, Stepparents’ and Cohabitants’ Rights to Custody and Visitation, in
1999 WiLey Famiry Law Urpate 249, § 8.01, at 251 (Eric Pierson ed., 1999) (calculating
that 29% of all married-couple households were stepfamilies). Significantly, the Census
. Bureau defines “stepparent” exclusively by marital relationship. Id. Because this definition
does not encompass cohabitation without marriage, it underestimates the number of girls
living in blended families. See id.

142 g4

143 Beverly Bliss, Stgp Families, at http://parenthood.library.wisc.cdu/pub/parent/
Bliss/Bliss.html (visited Aug. 25, 2000). Significantly, Census Bureau statistics look at
household composition at a single point in time: the time of sampling. This “slice in time”
method may materially underestimate the number of children impacted by the sequential
process of marriage, divorce, and remarriage. Cf. Paul C. Glick, Remarried Families, Stepfumi-
lies, and Stepchildren: A Brief Demographic Profile, 38 FaM. ReL. 24, 26 (1989) (examining dif-
ferent approaches for generating statistics about the incidence of stepfamilies and noting
that a “cross-sectional” approach is the “customary way to proceed”). Some rescarches
have utilized different models to better approximate the fluid character of family relations
over time. See, e.g., James H. Bray et al., Family Process and Organization During Early Remar-
riage: A Preliminary Analysis, in 4 ADVANCES FaM. INTERVENTION, ASSESSMENT & THEORY 253,
254 (1987) (utilizing a life cycle model to account for this sequential process). In fact,
demographers predict that one in three children will be in a stepfamily before reaching
the age of eighteen. See Glick, supra, at 26.

144  Larry L. Bumrass, THE DECLINING SIGNIFICANCE OF MARRIAGE: CHANGING FAMILY
LiFe 1N THE UniTeD StaTES 8 (Ctr. for Demography & Ecology, Univ. of Wis-Madison, Nat'l
Survey of Families & Households, Working Paper No. 66, 1994), available at httpi//
www.ssc.wisc.edu/cde/nsfhwp/home.htm (last visited Mar. 22, 2000) (noting that a third
of all stepfamilies followed nonmarital birth rather than marital disruption, and two-thirds
were begun by cohabitation rather than by marriage).

145 $e¢ U.S. Census Bureau, U.S. Dep’t oF CoMMERCE, How WE'RE CHANGING: DEMO-
GRAPHIC STATE OF THE Nation: 1997, at 1 (1997); Ellman, supra note 134, at 41.

146 Historically, a child born out of wedlock has been labelled a “bastard,” “illegiti«
mate,” or “spurious.” Recognizing that the child is not responsible for her parents’ deci-
sions, most commentators now prefer the nonpejorative term “nonmarital” child.
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blacks.147

Cohabitation plays a pivotal role in the number of nonmarital
children. Demographers estimate that 30% of all children will spend
some time in a cohabiting household with a natural parent, usually
their mother, and that parent’s partner.!#® It is instructive that
“[c]ohabitation [is] a shortlived status.”'¥® Children who reside in
cohabiting households undergo “multiple family transitions” before
reaching the age of eighteen,!30 as their natural parent moves into
and out of successive relationships.!3! Thus, fully three-quarters of
children born into cohabiting unions will see their parents’ union
break up before age sixteen.1>2 Moreover, they will spend a quarter of
their childhood with a single parent, a quarter with a cohabiting par-
ent, and less than half with married parents.153

In sum, mounting divorce rates, soaring nonmarital births, and
the ubiquity of cohabitation combine to create a profoundly negative
consequence for young girls: the prospect of sexual exploitation.154

Ratheryn Ratz & Maris Warfman, Custody Disputes Between Parents, in 2 CxiLp Custopy &
Visrtation: Law anp Pracrice 10-1, § 10.05[1], at 10-78 (Sandra Morgan Litde cons.,
2000).

147  See U.S. Census Bureau, U.S. Dep't oF COMMERCE, STATISTICAL ABSTRACT OF THE
UNrTED STATES 79 1n0.99 (119th ed. 1999). Importanty, not all children living in house-
holds classified by the Census Bureau as “mother-only” have an absent biological father or
biological mother. Sez Bumpass, supra note 144, at 12. Instead these children frequently
live in cohabitating households in which both biological parents are present. See id. The
Census Bureau’s archaic, narriage-based definitions of “family” fail to account for such
cohabitations, resulting in misleading classifications. Jd. at 12-13, 14.

148 J.arry L. Bumpass ET AL., THE CHANGING CHARACTER OF STEPFAMILIES: IMPLICATIONS
OF COHABITATION AND NoNMARITAL CHILDBEARING 7 (Cur. for Demography & Ecology,
Univ. of Wis-Madison, Nat’l Survey of Families & Housecholds, Working Paper No. 63,
1994), available at hup://www.ssc.wisc.edu/cde/nsthwp/home.htm  (visited Mar. 21,
2000). The authors estimate that one-fourth of white children will spend time in a
stepfamily, and one-third of white mothers and more than one-half of black mothers vill
live in a household with their children and a fathersubstitute. Jd. An imcreasing number
of adults have cast off binding marital relationships. As of 1995, about half of the popula-
tion ander age forty had lived with an unmarried partner. Sce LArry L. Buspass & Jases A.
SWEET, COHABITATION, MARRIAGE AND UNION STABILITY: PRELIMINARY FINDING FROM NSFH2,
at 8 (Ctr. for Demography & Ecology, Umniv. of Wis.-Madison, Nat'l Survey of Families &
Households, Working Paper No. 65, 1995), available at hup://wwivssc.wisc.edu/cde/
nsfhwp/home.hun (visited Mar. 22, 2000).

149  Bumpass & Lu, supra note 137, at 33.

150 Buapass ET AL., supra note 148, at 12,

151 See id. at 12-13; Bumpass & Lu, supra note 137, at 33.

152 Larry Bumpass & Hsien-Hen Lu, Trends in Cohabitation and Implications for Chil-
dren’s Family Contexts in the U.S. 18 (Jan. 1999) (unpublished manuscript, on file with
author); see also U.S. Census Bureau, U.S. Dep’T or CoMMERCE, EcoN, & StaTisTics AbMiN.,
StaTISTICAL ABSTRACT OF THE UNITED STATES 59 n0.65 (118th ed. 1998) (reporting that
59.1% of all women aged thirty-five to thirty-nine have had one husband or cohabiting
partner, 21.6% have had two, 8.6% have had three, and 3.6 have had four or more).

153 Bumpuss & Lu, supra note 137, at 38.

154 Admittedly, using custody determinations as a vehicle to mitigate the heightened
risk of sexual abuse after parental separation largely neglects the risk to the child whose
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D. Summary of Findings on Risk

Before continuing, it may be helpful to distill the following essen-
tials from this lengthy recitation of sociological and demographic
studies:

Girls in fractured families face a significantly elevated risk of
sexual abuse, which begins at the marital break-up;

Girls residing with their mothers after divorce, as well as those
living with their father, face this heightened risk;

Sexual victimization leaves children with some deeply etched
and enduring scars; and

Given the rate at which marriages continue to implode, the

number of girls exposed to the risk of sexual abuse will only
escalate.

The next Part argues that using custody determinations as a vehi-
cle to raise parental awareness of the risk of sexual abuse and to en-
courage parents to shield their daughters from this threat may
mitigate the risk of sexual abuse following divorce.

1I
THE CASE FOR A LEGAL RESPONSE

A. Proactively Responding to the Risk of Sexual Abuse Following
Divorce

Clearly, the findings on sexual abuse in fractured families raise
serious concerns about the protective capacities of at least some sin-
gle-parent and blended families.!> A bedrock strategy for curbing
threats to public health, like child sexual abuse, is to identify high risk
groups and then to tailor prevention efforts to them.!3¢ Because ter-

parents never married. With nonmarital children, there is no ready opportunity, such as a
divorce proceeding, to address this heightened risk of sexual exploitation. Joun D Wirr
GREGORY ET AL., UNDERSTANDING FamiLy Law § 5.02, at 107 (reprint ed. 1999) (discussing
historical preclusion of unwed father’s custody of a nonmarital child, but noting circum-
stances in which an unwed putative father might be awarded custody today). 1t should not
be decisive, however, that this approach does not encompass every child placed at risk. If
society is to curb child sexual abuse, it must not make the perfect the enemy of the good.
Instead, society should root out sexual abuse where it is most prevalent and easily attacked.

155 See Giles-Sims, supra note 26, at 218, 227.

156 See Ronald Bayer et al., Trades, AIDS, and the Public’s Health: The Limils of Economic
Analysis, 83 Geo. L. 79, 82 (1994) (book review) (“[Plublic health efforts view the prevail-
ing conditions that produce illness or preventable death as targets of intervention.”); Berg-
ner et al,, supra note 50, at 332 (noting that research to establish risk factors for child
sexual abuse is essential to targeting “preventive efforts . . . at those most at risk”); Rene
Bowser & Lawrence O. Gostin, Managed Care and the Health of a Nation, 72 S. CAL, L. Rev.
1209, 1244 (1999) (charting the historical development of public health programs
“targeted at specific populations”); Fleming et al., supra note 18, at 50 (observing that
“[t]he study of risk factors of [child sexual abuse] is essential to understanding those fac-
tors that may be common to children who are sexually abused and ultimately to providing
clues and directions for prevention and intervention efforts”); Margolin & Craft, supra
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mination of the marital relationship magnifies a child’s risk of victimi-
zation, a logical step would be to tie prevention efforts to custody
determinations.157

Integrating sexual abuse risk assessment into custody proceedings
has several principal advantages. First, it provides parents a structured
opportunity to learn about a preventable consequence of severing
their marriage relationship, enabling them to be more vigilant after
divorce.’s® Of course, parents can seek this knowledge and prepara-
tion for divorce without the assistance of the state. However, they are
often unaware of this risk because of the misguided belief that “child
sexual abuse [is] a problem which threatens only the very poor and is
committed by the conspicuously disturbed.”159

Second, integrating this risk of sexual abuse into custody adjudi-
cations would better ensure the well-being of the most fragile partici-
pant in the marital break-up: the child. Plainly, if divorcing parents
were more aware of the prevalence of abuse, they inight be less likely
to put their daughters at risk.1%® As Part III discusses nore fully, in

note 69, at 454 (noting that efforts to prevent physical abuse “have long been associated
with the strategy of identifying ‘high risk’ groups [such as] teenage mothers, single
mothers, [and] economically deprived parents™); Mark H. Moore, Public Health and Crimi-
nal Justice Approaches to Prevention, 19 CriME & Just. 237, 24445 (1993) (noting the use ina
public health approach of risk factor exploration and risk group identification not “prima-
rily to understand the phenomenon for its own sake but instead as a way of identifying
plausibly important targets of intervention™).

Any custody-based approach should work in tandem with extant public health strate-
gies for eradicating child sexual abuse. As Professor Fidler noted with respect to interna-
tional public health efforts, “legal energy alone is not sufficient to establish footholds on
the mountains of problems now confronting the health of humankind.” David P. Fdler,
International Law and Global Public Health, 48 U. Kan. L. Rev. 1, 3 (1999).

157  Finkelhor suggested a parallel strategy for minimizing the risk to stepdaughters in
1984. He suggested that couples who were remarrying be alerted to their daughter’s in-
creased vulnerability to child sexual abuse. Margolin & Craft, supra note 69, at 454.

188 Cf Giles-Sims, supra note 26, at 227 (asserting that the higher risks of sexual abuse
to children in stepfamilies warrant family education and opportunities for intervention);
Hatte Ruttenberg, The Limited Promise of Public Health Methodologies to Prevent Youth Viclence,
103 Yare L.J. 1885, 1903-04 (1994) (noting that recent public health strategies “have suc-
cessfully altered the behavior of individuals in the contexts of drunken driving, driving
without a seat belt, and cigarette smoking” by altering the “rational actor’s” appreciation of
the “actual costs” associated with a behavior and thus their “cost-benefit analysis regarding
the behavior in question”).

The value of education extends beyond the couples secking a divorce. Seg eg., Lav-
rence O. Gostin & James G. Hodge, Jr., The Public Health Impirovement Process in Alaska:
Toward a Model Public Health Law, 17 ALaska L. Rev. 77, 79 (2000) (observing that “[Haws
can also establish norms for healthy behavior and create the social conditions in which
people can be healthy”). As Professors Siegel and Doner apty note, “[u}llimately, . . .
public health is in the business of creating or facilitating social change.” MicuaeL S1eGeL &
IynNE DoNER, MARKETING PuBLIC HEALTH: STRATEGIES TO PronMOTE SociaL Cuance 22
(1998).

159 Margolin & Craft, supra note 69, at 455 (noting that “most parents” share this vicw).

160 Se, o.g, RUSSELL, supra note 50, at 371 (speculating that “if nonabusive fathers. . .
were more aware of the prevalence of uncle-niece incest as well as {other abuse], they
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addition to raising awareness, an expanded custody determination
may encourage parents to take positive steps to improve their parent-
ing skills. Together, awareness and improved parenting could reduce
the conditions that place girls at risk for sexual abuse following
divorce.161

Several aspects of child sexual abuse in fractured families give
special urgency to averting abuse before it occurs. Disquieting as it is,
“the more severe cases [are] the ones most likely to remain secret.”162
Nonreporting is particularly prevalent with intrafamilial abuse.16® For
obvious reasons, families resist the painful process of disclosing and
reporting their own sexual abuse.154 A Jack of witnesses to the abuse
undoubtedly contributes to this resistance.165

For these reasons, it is essential that parents avoid putting their
daughters in exposed situations. Although “{a]ll families would bene-

would be less likely to put their daughters at risk,” for example, by leaving them in the care
of another adult male).

161  See, e.g., Fleming et al., supra note 18, at 56 (noting that “[a]ppropriate and timely
interventions may . . . reduce the risk of abuse . . . [as well as its] impact”).

An expanded custody determination would also “re-emphasiz[e] for the benefit of
potential abusers that such behavior is damaging and wrong.” FINKELHOR, supra note 39, at
152. Itis essential, however, not to exaggerate the possibility of dissuading child molesters
from victimizing children. As Professor Ruttenberg notes, “While public health methodol-
ogies offer a means of altering the behavior of actors with imperfect information, public
health’s capacity to alter the behavior of actors with perfect information is limited.” Rut-
tenberg, supra note 158, at 1904. Presumably child molesters understand that their actions
harm children.

162  RusseLL, supra note 50, at 373. Russell reports that in 72% of the cases in which
mothers were unaware of the abuse, more severe abuse had occurred. Id. at 372, In con-
trast, three-quarters of the cases in which nonabusing mothers knew of the abuse involved
less severe abuse. Id.

Douglas Besharov warns that “[d]espite . . . progress, large numbers of obviously en-
dangered children are still not reported to authorities.” Douglas J. Besharov, Responding to
Child Sexual Abuse: The Need for a Balanced Approach, 4 FuTure CHiLD. 135, 138 (1994), He
estimates that “[in 1986,] [plrofessionals did not report almost [30%] of the sexually
abused children they saw,” which translates into “30,000 sexually abused children [who]
went unreported.” Id. at 139. lmportantly, Besharov extrapolates from the aggregate num-
ber of cases brought to professional attention and reported in the first study of National
Incidence and Prevalence of Child Abuse and Neglect in order to arrive at liis estimate. See
id. at 139 & n.14. One should not assume, however, that only 30,000 of the one- to three
million cases of child sexual abuse go unreported each year.

163 Seg, e.g., Fischer & McDonald, supra note 82, at 926 (reporting that a greater pro-
portion of victims of intrafamilial abuse (17.7%) did not disclose the abuse, compared to
10.9% of the victims of extrafamilial abuse); Mian et al., supra note 50, at 226 tbL.5 (noting,
for children ages five and six, that the rate of purposeful disclosure decreased significantly
when the perpetrator was intrafamilial).

164  Fischer & McDonald, supra note 82, at 926 (finding “more family resistance to dis-
closure for intrafamilial than for extrafamilial cases,” with 10% of intrafamilial families
reporting resistance to disclosure, while 3% of extrafamilial families reported sucli resis
tance). Fischer and McDonald also report that when intrafamilial abuse is disclosed, it
followed 2 delay in reporting to the police. Id.

165 See id. (discovering that witnesses were present for 30% of extrafamilial cases, but
for only 17% of intrafamilial cases).
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fit from raising awareness and commitment to children,”¢ dissolu-
tion of the marital relationship provides a convenient vehicle for
assisting parents to better protect their children following divorce: the
custody determination.!6? As Part III explains, initial custody deci-
sions are the logical juncture at which to address the risk of child sex-
ual abuse,'6® although current custody standards complicate
consideration of a girl’s sexual vulnerability.169

B. Custody Determinations Today

Although the picture of sexual abuse in fractured families is com-
plex, the fact remains that the risk escalates at divorce. Because di-
vorce heightens this risk, custody determinations provide an
important opportunity to insulate female children from abuse. The
following discussion briefly surveys various child custody standards
and demonstrates how they complicate judicial consideration of this
risk. Part III then outlines three approaches to responding to this risk
through custody determinations.

166  Giles-Sims, supra note 26, at 227.

167  Of course, there are other ways to respond to this risk than using custody determi-
nations. For instance, courts could take into account the risk of abuse when deciding to
terminate parental relationships. Ses, e.g., Brinig & Buckley, supra note 63, at 43. Alterna-
tively, child protection agencies could ascribe more weight to risk factors, such as the pres-
ence of a stepparent, and preferentially investigate reports of child abuse in these homes.
See, e.g., Owen D. Jones, Evolutionary Analysis in Law: An Intreduction and Application to Child
Abuse, 75 N.C. L. Rev. 1117, 1238 (1997) (suggesting that a weighted approach would bet-
ter protect children). Unlike the proactive response explored here, however, both ap-
proaches respond to abuse afier it occurs.

168  Some will find the emphasis on the timing of the risk to girls after divorce as mis-
placed, arguing instead that prevention efforts should be tailored to more meaningful in-
dicators of risk, such as family functioning (for example, whether a parent after divorce is
supervising his or her child, among other things). While it is surely true that the actual
functioning of single-parent and blended families after divorce accounts for the increased
risk to gixls, it is also true that for many families the change in functioning is precipitated
by a change in form—that is, from a two-parent family to a single-parent or blended family,
More importantly, however, it is during this change in family form—divorce—that courts
and society have an opportunity to encourage parents to better protect their daughters.

169  As Professor Gostin points out, public health interventions require justification be-
cause they intrude on individual rights and incur economic costs. See Lawrence O. Gostin,
Public Health Law in a New Century—Part III: Public Health Regulation: A Systematic Evaluation,
283 JAMA 3118, 3118 (2000). He argues that coercive interventions should be undertaken
only if public health officials can demonstrate (1) a significant risk based on scientific
measures; (2) the intervention’s effectiveness by showing a reasonable fit between means
and ends; (3) that economic costs are reasonable; (4) that human rights burdens are rea-
sonable; and (5) that benefits, costs and burdens are fairly distributed. Jd. at 311822, Part
I of this Article establishes a significant risk, while Part III suggests that there is a reasona-
ble fit between custody determinations and the risk. Part IV considers the costs of this
proposal—whether benefits and burdens will disproportionately impact certain families,
and whether the burdens are reasonable.
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In the absence of a statutory or judicial presumption in favor of a
particular custodial arrangement,!7° the best interest of the child is
the overriding concern in any proceeding involving children.!”! In
contests between two natural parents, courts first analyze the fitness of
each parent, and then the custody arrangement that is in the child’s
best interest.172 Absent extraordinary circumstances, courts presume
that each parent is fit and collapse the two inquiries, leaving only the
child’s welfare as the touchstone.7?

In determining a child’s best interests, judges in many states are
guided by nothing more concrete than the desire to protect “‘the
safety, happiness, physical, mental and moral welfare of the child.’”174
In other states, courts must consider a list of statutory factors in deter-
mining the best interests of the child.1?>

While custody proceedings vary across states, they share sufficient
similarity to permit a few generalizations. First, it is well established
that courts possess the discretion to consider all factors relevant to a
child’s well-being.176 Courts have repeatedly stressed that factors enu-
merated by judicial decision or statute are nonexclusive and that
judges should consider all factors relevant to the child’s well-being,17?
giving judges “acres of room to roam.”178

The factors courts most commonly use to determine custody in-
clude the following: the wishes of the parents and the child (if she
possesses sufficient maturity to express a preference); the child’s inter-
action with her parents, as well as with other persons who may signifi-

170 See, e.g., N.H. Rev. Stat. AnN. § 458:17(1) (1992) (establishing a presumption
favoring joint custody); Garska v. McCoy, 278 S.E.2d 357, 362-63 (W. Va. 1981) (establish-
ing presumption in favor of primary caretaker).

171 Faries v. Faries, 607 So. 2d 1204, 1209 (Miss. 1992) (“[Tlhe polestar consideration
in matters of child custody is the best interest and welfare of the child,”); Katz & Warfman,
supra note 146, § 10.01[2] [b], at 10-8 to 10-9. Forty-nine states and the District of Colum-
bia snbscribe to the best interest standard. Naomi R. Cahn, Reframing Child Custody Deci-
sionmaking, 58 Omio St. LJ. 1, 14 (1997).

172 Naomi R. Cahn, Civil Images of Battered Women: The Impact of Domestic Violence on Child
Custody Decisions, 44 Vanp. L. Rev. 1041, 1058-59 (1991).

173 Id. at 1058 n.100.

174 Beck v. Beck, 432 A.2d 63, 71 (NJ. 1981) (quoting Fantony v. Fantony, 122 A.2d
593, 598 (N.J. 1956)). In an early articulation of the best interest standard, Justice Cardozo
explained that a judge “acts as parens patriae to do what is best for the interest of the
child,” and that “[h]e is to put himself in the position of a wise, affectionate, and careful
parent, and 1nake provision for the child accordingly.” Finlay v. Finlay, 148 N.E. 624, 626
(N.Y. 1925) (internal quotation marks omitted).

175 See 1 JeFr ATKINSON, MoDERN CHiLD Custony Pracrice § 4.01, at 218-19 (1986).

176 See, e.g., MicH. Comp. Laws AnNN. § 722.23(D (West Supp. 2000) (authorizing courts
to consider “[a]ny other factor considered by the court to be relevant to a particular child
custody dispute”).

177 Ses, e.g:, In 7e Marriage of Converse, 826 P.2d 937, 939 (Mont. 1992) (concluding
that the seven statutory factors are nonexclusive).

178  Carl E. Schneider, The Tension Between Rules and Discretion in Family Law: A Report
and Reflection, 27 Fam. L.Q. 229, 229 (1993).
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cantly affect her best interests; the child’s adjustment to home, school,
and community; the mental and physical health of the parties; and the
stability of the child’s home environment.!? In addition, nearly every
state considers domestic violence when awarding custody of chil-
dren.1®0 Many of these statutes expressly define domestic violence to
include abuse directed at the child, such as sexual abuse.!®! Even in
the absence of statutory authority, however, courts will consider evi-
dence regarding allegations of past or present sexual, emotional, or
physical abuse of the child.82

Despite these commonalities, state custody statutes differ in im-
portant ways. Of particular import is the latitude that judges have in
making custody decisions. While many states give a court discretion to
consider any factor it deems relevant,’® other states constrict the
scope of consideration, permitting courts to consider only those fac-
tors directly relevant to the child’s welfare.’8* Similarly, some statutes
limit consideration to the child’s interaction with potential custodi-
ans.’8> While necessary to prevent judges from considering conduct
unrelated to the child or her relationships,!8 these formulas restrict

179 Unir. MARRIAGE & Divorce Acr § 402, 9A U.L.A. 282 (1998); sz also Kz &
Warfinan, supra note 146, § 10.06[2], [b][i], at 10-100 to 10-102 (noting how influential
the UMDA factors have been to state custody statutes).

180  See Lois Schwaeber, Domestic Violence: The Special Challenge in Custody and Visitation
Dispute Resolution, 10 Divorce Limic. 141, 145 (1998) (noting that almost all states had
enacted legislation (i) providing for a statutory rebuttable presumption against the perpe-
trator of domestic violence being awarded custody or (ii) directing courts to consider do-
mestic violence as a factor in determining the best interests of a child).

181  Spg eg, Araska STAT. § 25.24.150(c)(7) (Michie 1998) (directing the court to con-
sider “any evidence of . . . child abuse, or child neglect in the proposed custodial
household™).

182 Ratz & Warfman, supra note 146, § 10.12[3], at 10-225; sz alsg, e.g., Lenderman v.
Lenderman, 588 S.W.2d 707, 708-09 (Ark. Ct. App. 1979) (finding that allegations of par-
ent’s sexual abuse of child, if substantated, are relevant considerations in a custedy
dispute).

183 S, e.g, Mic. Comp. Laws AnN. § 722.23()) (West Supp. 2000).

184  See Avasra STAT. § 25.24.150(d) (Michie 1998) (providing that “[i]ln avarding cus-
tody the court may consider only those facts that directly affect the well-being of the
child”).

185 Seg, eg, Unie. MarrIAGE & Divorce Act § 402, 9A U.L.A. 282 (1998) (dirccting
that “[t]he court shall not consider conduct of a proposed custodian that does not affect
his relationship to the child”). Although only nine states have enacted the Uniform Mar-
riage and Divorce Act in its entirety (Arizona, Colorado, Delaware, 1llinois, Kentucky, Minne-
sota, Missouri, Montana, and Washington), a number of state statutes closely resemble
section 402. See Ratz & Warfman, supra note 146, § 10.06[2][b][i], at 10-100 to 10-101 &
n.14.

186 (f, eg, Steve Susoeff, Comment, Assessing Children’s Best Interests When a Parent is
Gay or Lesbian: Toward a Rational Custody Standard, 32 UCLA L. Rev. 852, 86465 (1983)
(arguing that judicial discretion in this area allows homophliobia to taint custedy
determinations).
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judicial consideration to those factors exerting a present impact on a
child.187

Courts frequently invoke the present impact requirement in suits
in which one parent challenges custody by the other based on the
latter’s nonmarital sexual conduct.’® Thus, if a parent’s sexual rela-
tionship was circumspect or unknown to the child, a contesting parent
would have difficulty demonstrating a present impact on the child’s
relationship with the sexually involved parent.189

Many custody statutes that integrate domestic violence mirror the
emphasis on a present impact by limiting judicial consideration to vio-
lence that is occurring or has occurred. Pennsylvania, for instance,
requires a court making an award of custody to consider “each parent
and adult household member’s present and past violent or abusive con-
duct,” including the sexual abuse of children.19° In California, a court
awarding custody must consider any history of abuse by a parent
against the child or other parent.’9! Other states require corrobora-
tion of the abuse before it is taken into account, restricting considera-

187 Se, e.g,, Borchgrevink v. Borchgrevink, 941 P.2d 182, 141 (Alaska 1997) (upholding
award to mother of legal and physical custody of children, stating that “[t]he trial court did

not impermissibly punish [the father] for past domestic violence, but appropriately consid-
ered [the father’s] proven past domestic violence and his current behavior in the context
of the present impact on the children and their relationships with their parents” (emphasis
added)).

188 Se, e.g., Inscoe v. Inscoe, 700 N.E.2d 70, 81 (Ohio Ct. App. 1997) (noting that Ohio
courts should only consider parental nonmarital sexual conduct if it is having a present
adverse impact on the child, and holding that custodial father’s open cohabitation with
homosexual partner “has no relevance to the allocation of parental rights and responsibiti-
ties in the absence of proof that the parent’s conduct has adversely affected the child”);
Homer H. CLark, Jr., THE Law oF DoMesTic RELATIONS IN THE UNiTED STATES § 19-4, at
803 (2d ed. 1988) (noting that “[p]arental conduct raising questions of sexual morality has
produced more custody litigation than any other types of conduct”).

189 Unir. MARRIACE & Divorce AcT § 402 cmt., 9A U.L.A. 282 (1998) (noting that the
standard restricting judicial consideration to conduct of a proposed custodian which af-
fects that person’s relationship to the child could seldom be met if the child were unaware
of the parent’s behavior); Ford v. Ford, 419 S.E.2d 415, 417-18 (Va. Ct. App. 1992) (de-
manding, in modification proceeding based on custodial parent’s cohabitation, that non-
custodial parent show evidence that sexual misconduct occurred in the child’s physleal
presence and was directly linked to a present showing that the child was harmed by such
behavior); Cahn, supra note 172, at 1060, 1060-82 (noting that “[blecause the focus under
the best interest of the child standard is on how parental actions affect the child, parentat
behavior that is unknown to the child or committed outside of the child’s presence is
theoretically irrelevant,” but arguing that domestic violence is detrimental to children and
should be considered); Katz & Warfman, supra note 146, § 10.12[2]{b], at 10-211 (“Gener-
ally, the sexual conduct of a parent is irrelevant unless it is shown to have a direct, adverse
effect on the child.”).

190 23 Pa. Cons. STAT. ANN. § 5303(a) (3) (West Supp. 2000) (emphasis added); see also
Covo. Rev. StAT. § 14-10-124 (1.5) (a) (IX) (1999) (directing courts to consider whether a
party has been a perpetrator of child abuse or neglect if supported by credible evidence).

191 Car. Fam. Copk § 3011(b) (1)-(3) (West Supp. 2000).
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tion to present or past conduct.192

Two concerns underpin this conscious reticence to look forward.
First, it might encourage parents to spy on one another after the di-
vorce.'93 Second, in the era of no-fault divorce, consideration of pa-
rental fault appears inappropriate in custody decisions absent an
adverse inipact on the child.194

It seems fair to conclude, however, that custody determinations
in many states—although putatively concerned with predicting the fu-
ture—take the past and present conduct of potential custodians as
their essential guide. Thus, family courts ask whether one parent has
molested, or is molesting, little Jane before awarding custody, but they
fail to ask the equally important question: will little Jane be molested
after her parents separate, either by the parent awarded custody or
someone who enters her life after divorce? This failure on the part of
courts highlights a glaring inadequacy in the law: a nearly universal
absence of proactive measures designed to prevent a child’s potential
sexual exploitation.

I

INTEGRATING THE RiISK OF SEXUAL EXPLOITATION INTO
Custopy DETERMINATIONS

Custody proceedings provide an important opportunity to re-
spond to the sexual vulnerability of girls after divorce. In a nutshell,
courts can raise parental awareness of a girl’s sexual vulnerability by
inquiring into her parents’ willingness to take greater precautions
against molestation or even making such precautions a condition of
custody.19%

192 Sep, e.g, NEV. REv. STAT. ANN. 125.480(4)-(6) (Michic 1998) (directing courts to
consider the likelihood of future injury, but only if the court determines by clear and
convincing evidence, after an evidentiary hearing, that a parent seeking custody has en-
gaged in domestic violence); OkLA. STAT. ANN. tit. 10, § 21.1(D) (West 1998) (requiring
clear and convincing evidence of ongoing domestic violence before the presumption
against custody by the perpetrator operates); TEx. Fanm. CobEe Anx. § 153.004(b) (Vernon
Supp. 2000) (prohibiting the award of joint custody “if credible evidence is presented of a
history or pattern of past or present child neglect, or physical or sexual abuse by one
parent directed against the other parent, a spouse, or a child"); Brown v. Brown, 867 P.2d
477, 479 (OKla. Ct. App. 1993) (finding that evidence of one or two isolated instances of
domestic violence, together with verbal threats against wife because of wife's alleged lack of
infidelity, did not constitute “ongoing domnestic abuse™ for purposes of custody statute).

193 Sez Ratz & Warfman, supra note 146, § 10.12[2] [b], at 10-213.

194 See CLARK, supra note 188, § 19.4, at 802-03 (approving of “contemporary decisions
that custody should not be granted or withheld as a reward or a punishment for conduct
which a court finds worthy of praise or blame”).

195  Importantly, this Article does not advocate a presumption in favor of fathers over
mothers, or vice-versa. Since significant risks exist on both sides of the custody equation,
nsing this risk as a tool for determining which parent receives custody seems misplaced.
Instead, the approaches outlined in Part III would only indirectly affect who reccives cus-
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Although heavily steeped in past and present conduct, custody
determinations are, at bottom, educated guesses at the future and
therefore should take available social science data into account. This
Article argues first that the law is sufficiently malleable to look forward
as well as backward and then suggests how to embed concerns about
sexual abuse into custody determinations.

A. Consideration of a Child’s Sexual Vulnerability After Divorce
Under Existing Custody Formulations

As noted above, courts in many states have discretion to consider
any factor they deem relevant to a particular custody dispute.196 Many
courts, in fact, expressly consider harms that are reasonably likely to
occur, rather than confining the inquiry to proven harm.1®? Under
this standard, a court apprised of the risk of child sexual abuse in
fractured families could take it into account—for instance, by giving
preference to a parent who would take concrete steps to shield his or
her daughter from the risk of abuse.198

Other states constrict the scope of consideration to those factors
that have a present impact on the child.!9? It is not immediately clear
how a child’s sexual vulnerability after divorce will fare under a pre-
sent impact test. Plainly, this risk—although tangible and quantifi-
able—is removed. No one has any idea precisely when it will occur, if
it occurs at all, and the best data suggest that many, if not a majority,
of girls after divorce will not be victimized.200

Nonetheless, a child’s risk of sexual exploitation satisfies even a
rigorous present impact standard. First and foremost, one may con-
ceive of the risk of sexual abuse itself as a present manifestation of
harm, as it has been in other legal contexts.201 1n fact, courts do this
in the custody realm when they consider interparental violence in

tody. For example, courts may decide against parents who seem unwilling to take concrete
steps to shield their daughters from this threat. See infra Part 11L.C.1.

196 Sep, e.g, MIcH. StaT. ANN. § 722.23() (West Supp. 2000).

197  See, e.g., Schenk v. Schenk, 564 N.E.2d 978, 976-78 (Ind. Ct. App. 1991) (affirming
modification of custody order granting custody to father over custodial mother’s objec-
tions that it was “premature,” when mother announced she intended to marry and resume
a business partnership with a man convicted of molesting her two oldest daughters).

198  See infra Part II1.C for a fuller explanation of how a court could respond to this risk
when structuring the custodial situation after divorce.

199 See supra Part I1B.

200 See, e.g., supra notes 16, 19 and accompanying text.

201 See, e.g., Mauro v. Raymark Indus., 561 A.2d 257, 260-63 (N.]J. 1989) (holding thata
plaintiff who will suffer enhanced risk of disease as a result of exposure to a toxic chemica,
such as asbestos, may recover damages for enhanced risk of disease upon showing that
contraction of disease is probable, and may recover medical-surveillance damages irrespec-
tive of the likelihood that he or she will ultimately develop the disease); Dax B. Dosus, Tk
Law or TorTs § 179, at 44041 (2000) (noting that, in limited circumstances, tort plaintiffs
may recover for increased risk of future harm and surveillance damages).
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households in which a child is not battered and never witnesses the
domestic violence. There, in the absence of immediate physical or
emotional injury to the child, courts presume a nexus between such
behavior and the child’s well-being based on reports that children in
abusive households are twice as likely to suffer physical abuse as are
other children and are at increased risk to become batterers
themselves.202

Notably, the risk of sexual exploitation is no more remote than
other risks integrated into custody determinations. For instance, rely-
ing on studies documenting the adverse effects of passive smoke,
courts have cited environmental tobacco smoke as a factor supporting
the denial of custody.203 Similarly, if a custodial parent enters into a
relationship with a convicted sex offender, courts may transfer custody
to the noncustodial parent.2¢ Presumably the risk of recidivism,
rather than present injury, drives such a decision. While these analo-
gies are not perfect, they do demonstrate that present mjury is not an
absolute requirement before taking account of particular risks.

202 Sgg, eg., ARR. CopE ANN. § 9-13-101(c) (Michie 1999) (providing that courts must
consider evidence of domestic violence even if the child was not injured and regardless of
whether or not the child witnessed the abuse); ¢f Schwaeber, sugra note 180, at 142
(“[Rlesearchers reported that children were affected by the violence regardless of whether
the children themselves were abused, accidentally injured during the abuse, or had wvit-
nessed the violence.”).

Prior to recent judicial and statutory reform, the present impact requirement hobbled
consideration of domestic violence in custody proceedings. Sece Cahn, sugra note 172, at
1097 (“A narrow focus on actions that directly affect the child prevents courts from consid-
ering abuse between parents unless it is directed at a child.™); Schwaeber, supranote 180, at
144 (“Prior to the 1990s, absent a showing that the child was a direct or accidental victim of
the domestic violence, most courts did not consider domestic violence in determining cus-
tody and/or visitation issues.”). As a result of legislative reforms, almost all states and the
District of Columbia have enacted legislation providing for cither (i) a statutory rebuttable
presumption against custody awards to the perpetrator of domestic violence or (i) consid-
eration of domestic violence by courts when determining the child’s best interests. /d.

203 Sge Harriet Dinegar Milks, Annotadon, Smeking as Factor in Child Custody and Visita-
tion Cases, 36 A.L.R.5th 377, § 2[a], at 385 (1996). For example, a 1990 medical study
concluded that a nonsmoking child exposed to twenty-five “smoker years"—arrived at by
multiplying the number of years in a residence by the number of smokers in the house-
hold—is twice as likely to develop lung cancer as an un-exposed individual. Dwight T.
Janerich et al., Lung Cancer and Exposure to Tobacco Smeke in the Houscheld, 323 New Exc. J.
Mep. 632, 634 (1990).

Plainly, some risks are too remote to warrant consideration in a custody proceeding.
Seg, e.g., Claudia G. Catalano, Annotation, Child Custody and Visitation Rights of Persan Infected
with AIDS, 86 A.LR.4th 211, § 3, at 216-18 (1991) (discussing court decisions refusing to
deny custody to a parent infected with HIV since the virus is not transmitted through cas-
ual household contact).

204 Cf, eg, Bettin v. Bettin, 404 N.W.2d 807 (Minn. Ct. App. 1987) (affirming trial
court’s order transferring custody of child to the father after considering as one factor that
the mother’s boyfriend had been convicted of assault and charged with sexual
misconduct).
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Clearly, prediction of future harm is difficult, if not impossible, in
some instances.25 To reduce erroneous decisions and curb false alle-
gations, courts sometimes require credible evidence of the risk to a
child, such as evidence of past spousal abuse or environmental to-
bacco smoke.20¢ Superficially, the risk of sexual abuse in fractured
households lacks a similar factual predicate, considering the multiplic-
ity of its sources.20? However, this initial conception of the risk over-
looks the fact that a child’s sexual vulnerability arises, not from
conduct that requires verification, but from the ashes of the nuclear
family. If sexual exploitation is conceived as a risk to the child who is
not presently living with both biological parents, the divorce itself supplies
the needed evidence.208 In other words, there is an elevated risk of
sexual abuse for every female child after divorce.

B. Reasons Courts May Be Reluctant to Integrate the Risk of
Sexual Abuse into Custody Decisions

Courts may resist taking into account a girl’s sexual vulnerability
after divorce for many reasons. Among these are the seeming contin-
gency of the risk, the perceived inability to address it in any meaning-
ful way, and the fact that the risk does not arise from specific parental
behavior. Nevertheless, the first two concerns fundamentally misap-
preciate the nature of child sexual abuse, while the third would im-
poverish custody determinations, hobbling the state’s ability to protect
children.

1. The Risk of Sexual Abuse Seems Contingent

Courts may resist taking into account risks they believe are con-
tingent on a future event that may or may not happen. In Marriage of
Walter,2%° for example, the court deleted from the dissolution decree a
condition prohibiting the mother from cohabiting with “a man not

205  See Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of
Indeterminacy, Law & ConTeMP. PrOBs., Summer 1975, at 226, 230 (suggesting that our
inability to make predictions impedes the formulation of rules); infra note 237 and accom«
panying text (discussing the predictive ability of courts).

206 S, e.g., TEX. FAM. CODE ANN. § 153.004(b) (Vernon Supp. 2000) (prohibiting the
award of joint custody “if credible evidence is presented of a history or pattern of past or
present child neglect, or physical or sexual abuse by one parent directed against the other
parent, a spouse, or a child”).

207  See supra Part 1.A.2(a)-(b) (noting the risk to daughters following divorce from fa«
thers, father-substitutes, family intimates, and persons outside the household).

208 This is not to argue, however, that the availability of divorce should be restricted.
As discussed more fully infra Part IV.C, it is unclear whether forcing distressed couples to
remain together will reduce the possibility of sexual abuse. This Article only suggests that
as a result of the link between marital dissolution and subsequent risk, courts can be sure
that the risk is a real one, permitting them to act on the basis of this risk.

209 557 P.2d 57 (Or. Ct. App. 1976).
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her husband.”?® The court pointed out that when and if there was
cohabitation, it would make its decision as to the children’s best inter-
ests in the light of the actual, rather than the speculative, situation.2!!

Because a girl’s risk escalates further when her custodial parent
cohabits or remarries, the contingent nature of the abuse may lead
judges to discount it at the time of divorce. As noted above, however,
the risk of sexual abuse does not hinge simply on the custodial par-
ent’s formation of a compound household.?!2 In certain father-only
households, the risk comes directly from a child’s father.?!3 Further, a
child living with either her mother or her father is at significantly ele-
vated risk for abuse, even before the custodial parent enters into a
long-term relationship.2'4 Courts, however, may be reluctant to inte-
grate this risk into custody determinations because of a related con-
cern: courts generally lack sufficient information to make accurate
predictions about future custodial arrangements.

2. The Perceived Inability to Address the Risk of Sexual Abuse in a
Meaningful Way

Predicting the future is dicey business. Courts are asked to make
predictions about a child’s future based on past events that may bear
little relationship to the future circumstances of a now disintegrated
family.2!® In addition, courts often do not know enough about the
parties’ past relationship to make sound predictions about a future
custodial situation.?® Compounding this difficulty is the general lack
of consensus concerning the social values that should guide trial court
judges in making custody decisions.!? This lack of instruction and
mability to chart the future places heavy burdens on the judiciary, en-

210  Id. at 57.

211 11

212 See supra note 78 and accompanying text.
213 See supra note 95 and accompanying text.

214 See supra notes 45-51 and accompanying text

215  Katz & Warfinan, supra note 146, § 10.01{2][b], at 10-10; sez Mnookin, sugra note
205, at 251-52; see also WALTER WADLINGTON ET AL., CASES AND MATERIALS ON CHILDREN IN
THE LEGAL SysTEM 649 (1983) (characterizing the best interests test as amorphous); Rawz &
Warfman, supra note 146, § 10.06[2][a], at 10-98 to 10-99 (describing the standard as un-
predictable). Despite these criticisms, the best interests standard endures as the guiding
principle for custody decisions, if only because critics have yet to formulate a suitable re-
placement. Ses, e.g., CLARK, sufra note 188, § 19.1, at 788 n.22 (deriding “the least detri-
mental alternative” advanced by Goldstein, Freud, and Solnit as “not exactly . . , world-
shaking”). Moreover, as Professor Cahn notes, “even the alternative standards such as the
primary caretaker . . . are justified by reference to it.” Cahn, supra note 171, at 14.

216  Cf Mnookin, supra note 205, at 257 (noting that judges “lack information about
even the most rudimentary aspects of a child’s life with his parents”).

217 See id. at 230. Of course, the best interests standard itself expresses certain social
values, such as social concern for the child. See id. at 291,
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courages costly, painful litigation by parents, and arguably fosters
placements that do not actually safeguard a child’s well-being.2!#

This sense of humility about the predictive capacities of courts
led scholars to reject early research on the effects of divorce as a basis
for formulating custody arrangements. Hence, Professor Homer
Clark cautioned in his treatise that psychological studies of the impact
of divorce upon children “do not generally seem to provide reliable
data on which to base legal principles.”?!? For instance, it is unclear
whether a child raised by a parent of the same sex will be better ad-
justed than a child raised by a parent of the opposite sex.220

Although judges lack the oracular ability to forecast accurately a
child’s development,22! it is possible to predict with considerable cer-
tainty that a child’s sexual vulnerability will soar when her parents
part. The soundest research suggests that as many as half the girls
living with their fathers after divorce are molested by someone,?22 with
equally gloomy prospects for girls living with their mothers.22® Judges
can use the data on sexual exploitation after divorce to encourage
parents to take proactive steps to shield their daughters from this
threat.

Moreover, unlike other issues over which the public remains
firmly divided—such as whether mothers or fathers are better suited
to child-rearing?24—there is substantial public agreement that child
sexual abuse should be avoided.22> Neither are we uncertain about
whether sexual abuse, when it results, is harmful to the child. Unlike
stigma, embarrassment, teasing, and other nebulous “harms,”226 ex-

218 David L. Chambers, Rethinking the Substantive Rules for Custody Disputes in Diverce, 83
Micu. L. Rev. 477, 479 (1984).

219 CLark, supra note 188, § 19.1, at 788.

220  Cf Rosert E. EMERY, MARRIAGE, DIVORCE, AND CHILDREN'S ADjusTMENT 85-86
(1988) (reviewing evidence suggesting that children who live with their same-sex parent
tend to be better adjusted than children who live with their opposite-sex parent),

221  See Mnookin, supra note 205, at 258-60.

222 See supra note 89 and accompanying text.

223 See supra Part 1.A.2(a).

224 Compare Mary Ann Mason, Motherhood v. Equal Treatment, 29 J. Fam. L. 1, 25 (1990)
(arguing for a return to the maternal preference in custody determinations because men
and women are neither similarly situated biologically, nor in terms of social reality), with
Leon J. Yarrow, Maternal Deprivation: Toward an Empirical and Conceptual Re-evaluation, 58
PsycHoL. BuLL. 459, 474 (1961) (reviewing critically the empirical literature on maternal
separation and concluding that “a substantial portion of the children in each stucy did not
show severe reactions to separation”).

225 Cf. DoucLas J. Bestarov, COMBATING CHILD ABUSE: GUIDELINES FOR COOPERATION
BeETweEN LAW ENFORCEMENT AND CHILD PROTECTIVE SERVICES, at v (1990) (“Across the na-
tion there is a growing recognition that law enforcement agencies must play a crucial role
in protecting abused and neglected children.”).

226 ¢f. Julie Shapiro, Custody and Conduct: How The Law Fails Lesbian and Gay Parents and
Their Children, 71 Inp. LJ. 623, 645 (1996) (arguing, in the context of custody determina-
tions involving gay and lesbian parents, that the use of stigmatization and other ill-defined
harms permits courts to “effectively circumvent [ ] the protections offered by the nexus
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tensive research underscores the corrosive effect of molestation on a
child throughout her life.227

In fact, acting on the basis of expected consequences is neither
radical nor unprecedented. For instance, a court may negatively view
a parent’s alcohol use based on the supposition, accurate or not, that
imbibing alcohol will impair his or her ability to parent.2?8 In this
regard, predictions drawn fromn empirical studies may be preferable to
intuited results, since research introduces a higher degree of rigor.

Concededly, the evidence of heightened risk of abuse after di-
vorce reflects the risk to girls as a class, but does not permit the ident-
fication of the particular child for whom this risk will materialize.229
Thus, these studies demonstrate that the sexual vulnerability of all
girls will soar after divorce, but do not say anything about the risk to a
specific child. But this is also the case with respect to decisions made
in individual custody determinations based on a judge’s experiential
observations about risk to a class of children. Thus, a judge may draw
on countless experiences of harm that befell a child living with alco-
holic parents to conclude that a specific child, Irene, for whom an
alcoholic parent seeks custody, is likely to be harmed. In this instance,
the judge extrapolates from experiential data about the risk of living
in such an environment to conclude that Irene is at risk. Drawing
inferences of risk to specific children after divorce from social science
studies documenting the risk to girls as a class is no less legitimate.239

Lastly, while it may be legitimate to resist using social science evi-
dence to tilt custody determinations in favor of one parent or the
other,23! the research on sexual abuse steers us to a much less Draco-

test,” which limits consideration of a parent’s conduct to those acts having a nexus to the
child’s welfare).

227 See supra Part LB.

228  SezKatz & Warfman, supra note 146, § 10.11[2][e], at 10-200 to 10203 (noting the
effect of parental alcohol use on custody determinations, even in the absence of evidence
that such behavior has a detrimental impact on the child).

229 Cf. supranotes 5, 8, 12, 16-19 and accompanying text (discussing generally the risk
to daughters after divorce).

230 Compare Ramsey & Kelly, supra note 83, at 632 (contending that social science re-
search can make a valuable contribution to family law), with Martha L. Fineman & Anne
Opie, The Uses of Social Science Dala in Legal Policymaking: Cuslody Determninations at Divoree,
1987 Wis. L. Rev. 107, 108 (arguing that social science data is susceptible to misuse by legal
policymakers and authors who are unfamiliar with social science material and may give the
findings undue weight, or may draw unwarranted generalizations from limited research
findings).

231 Considerable debate persists over whether social science can provide definitive an-
swers about which parent should reccive custody. Compare, e.g., Lynn D. Wardle, The Palen-
tial Impact of Homosexual Parenting on Children, 1997 U. ILr. L. Rev. 833, 894 (arguing on the
basis of research findings for a rebuttable presumption that homosexual parenting is not
in a child’s best interests), with Carlos A. Ball & Janice Farrell Pea, Warring with Wardle:
Morality, Social Science, and Gay and Lesbian Parents, 1998 U, ILL. L. Rev. 253 (disputing
whether research supports a finding of harm to children reared by homosexual parents).
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/ . .
nian outcome: encouraging parents to take proactive steps to avoid a
disquieting, but very real, result of marital dissolution, the sexual
abuse of their daughter.

A final concern, however, may deter courts from integrating this
risk into custody determinations: the risk arises from a generalized
threat rather than from the potential custodian’s specific behavior or
characteristics. The next subpart considers how this feature of the
risk of post-divorce child sexual abuse affects its integration into cus-
tody determinations.

3. The Risk of Sexual Abuse Does Not Involve Parental Conduct

Acknowledging a risk that is not based on the characteristics or
behavior of the would-be custodian in a custody preceding will strike
some as an extension of current law. As the following discussion con-
cludes, however, consideration of this generalized risk accords with
the movement in custody decisions away from parental fitness, is ex-
plicitly contemplated by judicial and statutory factors defining a
child’s best interests, and effects the intent of the best interests test—
to protect the child’s welfare.

Considering matters other than parental actions is consistent with
the shift in custody disputes away from bright line rules awarding cus-
tody according to notions of parental rights to an overriding concern
for the child’s welfare. More than fifty years ago, Justice Jackson ob-
served that “[c]ustody is viewed not with the idea of adjudicating
rights in the children, as if they were chattels, but rather with the idea
of making the best disposition possible for the welfare of the
children.”232

This emphasis on the child’s welfare indicates that her needs
“may take precedence over the parents’ rights or demands of fair pro-
cedure.”?*® The court, in fact, “acts as parens patriae with broad au-
thority to do whatever the child’s best interests require[ ]."234
Generally, in a contest between two parents, the court evaluates the
relative merits of each to determine who is “best.”235 In this enter-

232 May v. Anderson, 345 U.S. 528, 541 (1953) (Jackson, J., dissenting).

233  Katz & Warfman, supra note 146, § 10.01[2][b], at 10-9; ¢f. CLARK, supra note 188,
§ 14.4, at 54142 (discussing the practice of interviewing children whose custody is at issue
in the judge’s chambers).

234 Katz & Warfan, supra note 146, § 10.01[2][b], at 10-10.1 (emphasis added).

235 Id. § 10.01[2][b], at 10-11 (noting that judges in custody contests between two par-
ents “try to determine the relative capability of two individuals to serve the child’s best
interest”). Even in contests between parents, certain characteristics may disqualify a parent
as the custodian by rendering that parent unfit. See, e.g., Shapiro, supra note 226, at 645
(discussing homosexuality as one such basis).
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prise, the past and present conduct of each parent figures
prominently.236

The focus on past and present conduct, however, obscures the
fact that determining a child’s best interests is, at core, an exercise in
predicting the future.?®? Courts rely heavily on past and present ac-
tions precisely because they usually lack any other basis to forecast the
future. This does not mean, however, that courts cannot consider
matters other than parental conduct that may shape a child’s future
circumstances. Indeed, those statutes listing factors for judicial con-
sideration do not focus narrowly on parental actions alone. Rather,
they encompass a range of matters that have nothing to do with a
parent’s actions, such as the parent’s wishes, the child’s wishes, or the
child’s performance in school.228

A fierce debate over parental conduct now pervades family law,
with some arguing that courts should consider certain conduct, such
as a custodian’s homosexual relationships, only if a tight linkage to
the child’s welfare is demonstrated, while others urge the per se dis-
qualification of a homosexual parent from obtaining custody.?*? Al-
though an important debate, it should not be confused with the
question presented here: namely, whether a court may structure the
custodial situation in response to factors that have nothing to do with
parental actions. The law explicitly permits this result.

Nonetheless, some will recoil from the prospect that a court, in
structuring the custodial situation, might consider matters that do not
concern parental conduct and are, in some sense, beyond the control
of either parent. However, insisting that the best interests test has no
space for a child’s sexual vulnerability after divorce hobbles the state’s
ability to protect children. As Professor June Carbone observes, “the
best interests principle is, although sometimes weaker, never stronger

286 Seg eg, 23 Pa. Cons. STAT. ANn. § 5303 (West Supp. 2000) (explicitly directing
courts to consider the fitness of parents in custody decisions, including their present and
past violent conduct, criminal charges against them, and criminal convictions); Katz &
Warfman, supra note 146, § 10.06[2]{b]l[v] (noting judicial consideration of sexual
misconduct).

237 See Mnookin, supra note 205, at 251 (explaining that custody decisions require “an
individualized prediction: with whotn will this child be better off in years to come?”); cf.
CLARK, supra note 188, § 19.1, at 787 (“[T]here is a greater than usual element of predic-
tion required in custody cases, although it is easy to over-emphasize this source of
difficulty.”).

238 Seg, e.g., MicH. Comp. Laws AnN. § 722.23(h) (West 1993) (directing courts to con-
sider, among other factors, the home, school, and community record of the child).

239 See Shapiro, supra note 226, at 633-34 (discussing the “nexus test” and the “per se
rule”). Compare Wardle, supra note 231, at 894 (arguing for a rebuttable presumption that
parenting by homosexuals in ongoing relationships is not in a child’s best interests), with
Bell & Pea, supra note 231 (contending that because children raised by gays and lesbians
are not harmed by the parents’ sexual orientation, courts should evaluate the parenting
ability of gays and lesbians individually).
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than the theoretical framework that underlies it.”2# When that
framework excludes values relevant to children, then the standard
loses its utility “for determining how best to serve the child.”2

While a court may consider a child’s sexual vulnerability in cus-
tody determinations, how this consideration would play out remains
unclear. Risk exists on both sides of the custody equation for girls. If
consideration of this risk does not tilt a custody determination in favor
of either parent, the question remains how it should affect the custody
award.

As Part II noted, custody adjudications do not decide only which
parent “wins,” but determine the custody arrangement that is in a
child’s best interests.242 Because the threat of molestation bears on a
girl’s welfare, it is appropriate for courts to consider it in the custody
process.24 The next subpart explores three concrete approaches for
utilizing custody proceedings to raise parental awareness of this risk
and to encourage parents to take palpable precautions to avert the
possibility of abuse.

C. Three Concrete Approaches to Responding to a Girl’s Sexual
Vulnerability After Divorce

Three practical approaches for incorporating consideration of
the risk of increased sexual vulnerability into custody decisions war-
rant consideration, and they are ranked here in order of increasing
intrusiveness. First, courts could consider the willingness and ability
of each parent to adopt a preventive measure designed to shield their
daughter from sexual abuse2*—for instance, to enroll a child in a
school-based prevention program or to take a parenting class about
red flags for abuse.2#8 Second, a court could provide legal authority
to the noncustodial parent to shield his or her daughter from sexual
abuse.246 Third, courts, in their final decrees, could condition cus-
tody on the custodial parent’s taking measures that shield the child
from sexual abuse.24’ The next three subparts explore the limitations
and advantages of each approach. A brief discussion of two preventive

240  June Carbone, Child Custody and the Best Interests of Children-A Review of From Fa«
ther’s Property to Children’s Rights: The History of Child Custody in the United States, 20
Fam. L.Q. 721, 723 (1995) (book review).

241 Cahn, supra note 171, at 56 (making a similar point about a “theoretical framework
. .. based on numerous values that are irrelevant to the child herself”).

242 See supra Part 11.B.

243 See supra Part LB.

244 See infra Part IIL.C.1.

245 See infra Part TILD.

246 See infra Part II1.C.2.

247  See infra Part 1I1.C.3.
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measures that may be used to shield a child from sexual exploitation,
school-based prevention programs and parenting classes, follows.8

1. Willingness of a Custodial Parent to Shield a Daughter from
Abuse

Under the least intrusive approach, a court, in awarding custody,
could simply consider the willingness of each potential custodian to
adopt some measure to shield their daughter from sexual exploita-
tion, such as enrolling her in a school-based prevention program or
taking parenting classes themselves.2*® Two aspects of this approach
deserve consideration: whether courts would end up strong-arming
would-be custodians into acceding to a precautionary measure, and
whether a parent awarded custody on this basis would actually take
such precautions.20

Judicial blackmail is a real possibility. Certainly, reasonable
minds can differ over the merits of preventive measures, such as
parenting classes or school-based prevention programs.®*! A parent
could conclude in good faith that the risk of exploitation is too re-
mote to warrant precautionary measures, or that such measures are
too intrusive, time-consuming, or expensive. Under a “willingness”
approach, a parent with misgivings could face a Hobson’s choice: to
remain silent or to express his or her concerns at the risk that the
court awards custody to the other parent. Plainly, this quandary
smacks of coercion.

Nevertheless, courts consider the willingness of parents to do all
sorts of things: to “allow and promote a good relationship between the
child and the other parent,”?52 “to ensure that a child has frequent
and continuing contact with both parents,”33 and to work together to

248 See infra Part IILD.

249  For the reasons developed in Part IILE, courts should routinely apply any approach
outlined here. Routine application would avoid the inequity that could result if courts
applied precautionary measures exclusively to poor, minority families on the basis of pre-
vailing stereotypes about incestuous families. Concomitantly, routine application would
better protect children in middle- and upper-class families.

250  The voluntariness of this approach may promote its success. Stz Lawrence O. Gos-
tin et al., The Law and the Public’s Health: A Study of Infectious Discase Law in the United States,
99 Corunm. L. Rev. 59, 9495 (1999) (observing that “most successful health interventions
depend on the voluntary compliance of their targets” and concluding that “compliance
without enforcement is essential to public health” given the plethora of public health laws
and recommendations (internal quotation marks omitted)).

251  Aswith all three approaches, whether a preventive measure would do any good in
reducing abuse remains an important consideration. St infra Part IILD (discussing both
the positive and negative results of these programs).

252  Katz & Warfman, supra note 146, § 10.06[2][b][iv], at 10-108.

253 Id
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make a joint custody arrangement successful.25¢ With each one of

these, the parent faces a Solomonic judgment.?** The state puts the
parent to this test because it has concluded that the substantive result,
continuing contact between parent and child or parental cooperation,
promotes the best interests of the child.256

Whether parents will hold up their end of the bargain, either by
taking parenting classes or enrolling their daughters in school-based
prevention programs, also deserves careful consideration. There are
good reasons to believe that parents may neglect to follow through
with these precautions after receiving custody. Parents often are una-
ble to focus on their child’s needs at the time of divorce. Further,
despite literature suggesting otherwise,25” parents trust in their own
ability to identify sexual abuse.2’® In a recent survey of a rural popula-
tion, 71% of all respondents believed that parents would likely know if
their child had been sexually abused,25? even though one study of se-
vere abuse indicated that nearly three-fourths of nonoffending par-
ents never suspected misconduct.26° Likewise, 72% of survey
respondents believed that sexually abused children would most likely
display behavioral changes, and that these alterations would alert
them to abuse.261 Again, this misplaced confidence is not justified by
the behavior of sexually abused children. As noted in Part I, a third of

254 Jay Folberg & Maureen McKnight, Joint Custody, in 2 CHiLD CusToDY & VISITATION:
Law AND PrACTICE, supra note 146, 13-1, § 13.06[1], at 13-38.

255  SeeJon Elster, Solomonic Judgments: Against the Best Interest of the Child, 54 U, Cut, L.
Rev. 1, 57 (1987) (noting that in King Solomon’s biblical judgment the crucial piece of
evidence in awarding a child to one woman rather than another was their behavior in the
dispute itself, and observing that in modern custody determinations “[t}he more forcefully
a parent presses a custody claim, the more he proves himself unfit for custody”).

256 Many statutes are unapologetic about encouraging parental cooperation, creating
what amounts to a “friendly parent” inducement. Se¢Folberg & McKnight, supra note 254,
§ 13.05[8] [c], at 13-34,

257 Parental misperceptions about the risk of sexual abuse is hardly surprising. Aduits
generally are not accurate when judging uncertainty or predicting probabilistic events,
leading them to underestimate the likelihood of bad things happening to them. Janis E.
Jacobs et al., Children’s Perceptions of the Risk of Sexual Abuse, 19 CHILD ABUsk & NEGLEGT
1443, 1444 (1995); see also PETER BENNETT & SIR KENNETH CALMAN, Risk COMMUNIGATION
AND PusLic HEALTH, at v (1999) (suggesting that public responses to risk frequently are out

of proportion to scientific estimates and may lead to “virtual indifference”).
258 I14.

259  James F. Calvert, Jr. & Michelle Munsie-Benson, Public Opinion and Knowledge About
Childhood Sexual Abuse in a Rural Community, 23 CuiLp Asuse & NeGLEcr 671, 679 (1999).

260 RussELL, supra note 50, at 372.

261  Calvert & Munsie-Benson, supra note 259, at 679. Compounding these fallacies,
parents typically fear that a stranger will molest their child. See Tutty, supra note 30, at 260.
However, as noted above, victimization by a stranger is “the least likely scenario.” Id.; sce
supra notes 2, 43 and accompanying text. These misconceptions by the public may explain
why relatively few parents discuss personal safety with their children. See Sandy K. Wurtele
et al., A Comparison of Teachers vs. Parents as Instructors of a Personal Safety Program for
Preschoolers, 16 CHiLD Asust & NecLEct 127, 128 (1992).
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sexually abused children have no apparent symptoms.2¢? The discon-
nect between public convictions and the reality of abuse may warrant
more directive approaches to abuse prevention.

2. Mobilizing the Noncustodial Parent as an Effective Monilor

Generally, absent an emergency, a noncustodial parent may not
interfere with parenting decisions of the custodial parent.?%3 Thus, a
noncustodial parent concerned about the heightened risk of abuse
arguably would lack legal authority to enroll his or her daughter in a
school-based prevention program.26*

Given the powerful tug that parents feel to act in the interests of
their child, awarding sole custody misses a critical opportunity to em-
power the noncustodial parent to shield his or her child from the
threat of molestation. To capitalize on this inclination, a court need
only award joint custody,?55 now an option in more than half the juris-

262 See supra note 126.

263 Seg, e.g., Katz & Warfman, supra note 146, § 10.03[3][b][i), at 10-36. Custody has
two components: physical custody and legal custody. Physical custody simply means “‘the
right and obligation to provide a home for the child and to make the day-to-day decisions
required during the time the child is actually with the parent.’” Id. § 10.03[3][b][ii], at 10-
38 (quoting Taylor v. Taylor, 508 A.2d 964, 967 (Md. 1986)). In contrast, legal custody
carries with it the power to make significant decisions about a child's life and welfare,
including education, medical care, religious training and other matters important to a
child’s well-being. Id. § 10.03[3][b] [i], at 10-36.

Generally, a parent given sole custody possesses both physical custody of the child, as
well as decision-making authority. See id. § 10.03[3][c][ii), at 10-38 to 10-39. The noncus-
todial parent retains a “residuum of authority” to make necessary day-to-day decisions con-
cerning the child’s welfare, such as emergency medical or surgical decisions for the child.
Id. § 10.03[3]([b] [i], at 10-31.

264 See generally Ruby B. Weeks, Annotation, Noncustodial Parent’s Rights as Respiects Edu-
cation of Child, 36 A.L.R.3d 1093, 1095-96, 1098-1101, 11034 (1971) (noting that the award
of custody ordinarily carries with it the corresponding privilege and right to determine all
educational questions for the custodial child, including choice of schools, determination
of curriculum, language of instruction, and selection of summer camps, but pointing out
cases in which judicial decrees grant specific decision-making authority to the noncustedial
parent); Barbara S. Seng, Note, Like Father, Like Child: The Rights of Parents in Their Chil-
dren’s Surnames, 70 Va. L. Rev. 1303, 1310 (1984) (concluding from exhaustive litigation
that courts almost uniformly uphold the custodial parent's right to make decisions regard-
ing the child’s education and religious training over the objections of the noncustodial
parent).

265  Although there are many varieties of joint custody awards, “[tJhe essence of joint
legal custody . . . is joint control over the child." Katz & Warfman, supra note 146,
§ 10.03[3]) [c)[+1], at 10-44. Thus, in certain jurisdictions, the parties may share decision-
making authority over the child with primary physical custody in one party. Jd Admit-
tedly, a focus simply on legal authority oversimplifies somewhat. As a practical matter,
enrolling a child in a prevention program—at least when it is conducted outside the
school systetn—may cut into the custodial parent's stipulated time with the child. To the
extent the court or a parent is considering such extra-curricular precautions, the court may
also need to make some stipulation regarding time.
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dictions in the United States.266 Alternatively, courts could preserve
the noncustodial parent’s authority to consent to preventive educa-
tion for his or her daughter by awarding sole physical custody to the
better day-in-and-day-out caretaker, while giving both parents deci-
sion-making power over the child.26? Courts typically use this ap-
proach when one parent has religious beliefs that prohibit certain
medical care, but is otherwise the more qualified custodian.268

Giving legal authority to the noncustodial parent has two princi
pal advantages. First, it empowers the noncustodial parent to protect
his or her child directly, rather than coercing the custodial parent to
do so through protective orders. Accordingly, granting legal authority
to the noncustodial parent should not strain “long standing and
highly cherished traditional views about family autonomy and its con-
comitant, parental authority.”26® Second, granting such authority
does not permit a'single factor, such as the need to shield girls from
molestation, to dominate the custody award. Instead, an approach
granting legal authority to the noncustodial parent would continue to
award physical custody to the parent better able to meet the child’s
daily needs.27°

Notwithstanding the strengths of this approach, its effectiveness
hinges on two essential preconditions, neither of which may be present.
First, the noncustodial parent must believe that a risk exists. Second,
after divorce, that parent must sustain an interest in the daughter’s
welfare and maintain contact with her.

266 See Folberg & McKnight, supra note 254, § 13.01[1], at 13-7 (discussing statutory
authority for joint custody awards). Some states declare, as a matter of public policy, that
Jjoint custody is in the best interests of the child. Sezid. § 13.05[1], at 13-19 & app. 13.05, at
13-89 to 1399 (citing, among others, California, New Mexico, Oregon, and Michigan),

267  See Johnson v. Johnson, 564 P.2d 71 (Alaska 1977) (rejecting the trial court’s reli-
ance on the doctrine of tender years, but otherwise approving of trial court’s award of
physical custody to mother with joint legal custody to both parents so that the father could
consent to medical care since the mother was a Jehovah’s Witness). Technically this ar-
rangement is “sole custody” by the mother. See Katz & Warfman, supra note 146,
§ 10.03[3] [c][ii], at 10-39 (“Even in a sole custody award, however, the court may give one
parent power to make the major decisions and the other physical care and custody of the
children.”).

268  See Katz & Warfman, supra note 146, § 10.03[3] [c][ii], at 10-39; see also, e.g., Curran
v. Bosze, 566 N.E.2d 1319, 1331 (Ill. 1990) (observing that a mother, as sole custodian,
“may determine the child[ren]’s upbringing, including but not limited to, [the] educa-
tion, health care and religious training, unless the court. .. finds . . . that the absence of a
specific limitation of the custodian’s authority would clearly be contrary to the best interest
of the child[ren]” (alterations in the original) (internal quotation marks omitted)).

269  John DeWitt Gregory, Blood Ties: A Rationale for Child Visitation by Legal Strangers, 55
Wasn. & Lee L. Rev. 351, 352 (1998).

270 Seg, e.g., Osier v. Osier, 410 A.2d 1027, 1031 (Me. 1980) (concluding that, if par
ent’s religious practice risks harm to child, a court should seek alternative remedies to
protect the child other than denying custody).
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Unfortunately, it is not clear that most parents appreciate the risk
of sexual abuse from within the family, as society continues to labor
under a “stranger-in-a-trenchcoat” image of molestation perpetuated
by Megan’s law, sex offender notification statutes, and other child
abuse reforms directed at random acts by strangers.2”! Without fun-
damental shifts in society’s perceptions of sexual abuse, noncustodial
parents may unwittingly fail to protect their children adequately.2”2

The outlook for continuing contact between the child and non-
custodial parent is equally dim, at least for fathers. More than 80% of
all children reside with their mothers following divorce.?”3 It is diffi-
cult to overstate the extent to which the relationships between these
children and their noncustodial fathers are disrupted following a di-
vorce. More than 20% of children see their noncustodial fathers only
a few times a year, or not at all.2’* Ten years after divorce, almost two-
thirds of noncustodial fathers have no contact with their children.??
Significantly, fathers are more likely to maintain contact when they
feel they have some influence over decisions affecting their children,
including the decision to employ preventive measures to mitigate the
threat of sexual abuse.2’® As the risk of sexual exploitation makes
clear, the problem of the absentee father extends well beyond the dis-
appearance of an important role model.2?” Harried single mothers
are rarely in a position to scrutinize their daughters vigilantly for tell-
tale signs of abuse.2’8 To the extent that the noncustodial father is

271 See 2 HARALAMBIE, supra note 34, § 16.01, at 161.

272 To understand fully the link between marital dissolution and sexual exploitation,
parents need appropriate education. As Part IILD.2 notes, parenting classes are onc ap-
proach to shielding children from molestation.

273 Hetherington et al., supra note 134, at 175. Hetherington points out, however, that
“father-headed families have tripled since 1974, making them the fastest growing family
type in the United States.” Id. at 176.

274  Jd. at 172; ¢f. CrisTINE WinQUisT NoRD & NicHOLAS ZiLL, OFFICE OF THE ASSISTANT
SEC’Y FOR PLANNING & EvaruaTtion, DEr’T oF HEALTH & HunaN Servs., 1 Non-CustopiaL
PARENTS’ PARTICIPATION IN THEIR CHILDREN'S Lives: EVIDENCE FROM THE SURVEY OF INCOME
AND ProGram Participation (1996) at hitp://fatherhood.hhs.gov/SIPP/noncuspl.htm
(last visited Aug. 25, 2000) (reporting that 31.7 of nonresident fathers had not visited
their children in the past year, although 23.8% of nonresident fathers saw their children
once a week or more). Importantly, the custodial mother may influence the degree of
paternal involvement by acting as 2 “gatekeeper” between the noncustodial father and the
child; “[wlhen conflict, resentinent, and anger are high, the ‘gate’ may be closed, and
fathers may be discouraged or shut out.” Hetherington et al,, supra note 134, at 172,
When a custodial mother is interfering with contact between father and child, a court may
use 2 range of enforcement methods. See generally CLARK, supra note 188, § 19.10, at 847-49
(noting enforcement methods available to courts in custody cases).

275 Frank F. FURSTENBERG, Jr. & ANDREW J. CHERLIN, DvIDED FAraues: WHAT HappeENs
TO CHiLDREN WHEN PARENTS ParT 35-36 (1991).

276 Sge Hetherington et al., supra note 134, at 172,

277  See supra Part LA.2(a).

278  See supra note 74 and accompanying text.
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absent or frustrated in his efforts to maintain a relationship with his
children, he is also unable to identify and prevent abuse.27?

Noncustodial mothers differ in the degree of their involvement
with their children following divorce. Loss of contact between a child
and her noncustodial mother is rare after divorce, in part because
noncustodial mothers structure their living arrangements to facilitate
visits with their children.28¢ Moreover, upon remarriage, mothers are
less likely to diminish contact with or fade from their children’s
lives.281 The mother-child relationship differs qualitatively as well:
noncustodial mothers remain more actively involved in the child’s life
after divorce and, of particular importance here, are more effective in
controlling and monitoring children’s behavior than noncustodial fa-
thers.282 Children talk more with noncustodial mothers about their
problems and activities than with noncustodial fathers.283 Concomi-
tantly, noncustodial mothers have more influence over their chil-
dren’s development, especially that of daughters.284

One final dimension of encouraging this noncustodial monitor-
ing deserves consideration—the possibility that divorcing spouses
might use the expanded legal authority in combat with each other.
Arming a noncustodial parent with greater authority creates an oppor-
tunity to use that power for ulterior motives, such as spite. Thus, a
bitter parent could use his or her legal authority to undermine a new
relationship of the other parent, by taking the daughter to abuse
counseling even in the absence of signs of sexual abuse.285 Even ab-
sent malicious intent of this kind, joint decision-naking authority may
still exacerbate acrimony between divorcing spouses. Nonetheless,
awards of joint custody always raise the specter of manipulation and

279 Of course, educating noncustodial fathers about the risk of sexual abuse may en-
courage them to maintain consistent contact with their daughters. Moreover, a custody
decree could require a noncustodial father to have frequent contact with his child. See, e.g.,
CLARK, supra note 188, § 149.4, at 814.

280  See Lee E. Teitelbaum, Divorce, Custody, Gender, and the Limits of Law: On Dividing
the Child, 92 Mich. L. Rev. 1808, 1822-23 (1994) (book review) (noting that six months
after separation only 3% of families demonstrated no significant relationship between
mother and child, with this number rising to 7% after three and half years); ¢f Norv &
ZiLw, supra note 274, at 33 (reporting that 35% of nonresident mothers saw their children
once a week or more, but that 16% had not visited their children in the past year); Hether-
ington et al., supra note 134, at 172 (finding that noncustodial mothers “maintain approxi-
mately twice as much contact with their children as noncustodial fathers”).

281 Hetherington et al., supra note 134, at 172.

282 Id. at 176 (noting, however, that noncustodial mothers are less effective monitors
than custodial mothers).

283 Id. at 176-77.

284 Id. at 177.

285  Tmportantly, judges should exempt from this approach any victims of domestic vio-
lence since expanded legal authority could provide a batterer an opportunity to further
control a battered parent. Cf, e.g., Cahn, supra note 172, at 1067 (arguing that joint cus
tody gives a batterer additional power over an abused spouse).
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gamesmanship. As with joint custody generally, courts should award
the shared decision-making authority outlined here only when
couples demonstrate an ability to cooperate.?8¢

In the end, confidence in this approach reduces to a single in-
quiry: will the noncustodial parent continue to be an effective pres-
ence in his or her daughter’s life and act responsibly to shield her
from the threat of sexual abuse?287

3. Conditional Custody Awards

A third possibility for incorporating risk of sexual abuse into cus-
tody determinations is for courts to require parents to take precau-
tions to minimize their child’s sexual vulnerability. Unlike the
willingness approach, which relies on parents themselves to take pre-
cautions, a court under this approach would direct parents to act. A
court could make this directive in its final custody decree or in a pro-
tective order. Alternatively, for those states that require shared
parenting plans, a court could make it an explicit feature of the final
plan.

Courts have used conditions on custody to shield children from
threats to their health from environmental factors in the custodial
household. Thus, for instance, a New York trial court, using its “inher-
ent power in matrimonial matters to issue orders safeguarding the
health and safety of . . . the children,” issued an order restricting a
custodial parent from smoking in close proximity to her children and
confining her smoking at home to a ground floor television roomn.28s
Courts have also used conditional custody awards to shield children
from threats to their moral upbringing. For instance, courts have up-
held temporary custody orders prohibiting a child from overnight
stays in a parent’s home in order to insulate the child from the par-
ent’s extramarital sexual relationship.289

286  Sep eg, Beck v. Beck, 432 A.2d 63, 71-72 (N.J. 1981) (noting the need for a mini-
mal level of parental cooperation in a joint custody arrangement).

287 Itis conceivable that a noncustodial parent, educated about this risk, may fabricate
allegations of abuse either to vent unresolved anger or receive an advantage in a later lcgal
proceedmg This possibility is discussed more extensiv ely in Part IV.E below. Without min-
imizing problems posed by postdissolution litigation, it is iinportant to note that, under the
noncustodial monitoring approach, a vengeful parent is hampered in his or her effort to
vent rage or garner later advantage by fabricating charges. First, when a court awards joint
Pphysical and legal custody, the most likely bases for relidgation—decision-making authority
and time with the child—are removed. Second, imanufacturing charges of sexual abuse is
itself risky. See infra note 401.

288  Roofeh v. Roofeh, 525 N.Y.5.2d 765, 769 (Sup. Ct. 1988); s also De Beni Souza v.
Kallweit, 16 Fam. L. Rptr. (BNA) 1496 (Cal. Super. Ct. 1990) (prohibiting smoking at
home in the children’s presence).

289  See Diane M. Allen, Annotation, Propriety of Provision of Custedy or Visitation Order
Designed to Insulate Child from Parent’s Extramarital Sexual Relationships, 40 A.L.R. 4th § 2[a],
at 812, 815 (1985) (noting courts’ efforts to structure custody and visitation arrangements
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Using a similar approach to address the present problem, courts
could simply direct the custodial parent (or if joint custody were
awarded, both parents) to actively take measures designed to prevent
a child’s potential victimization.2?0 The next subpart discusses two
possible measures for preventing abuse.

This more coercive approach raises a core consideration: is it nec-
essary to force protective measures on the custodial parent? That is,
can parents not be trusted to do this without state interference? It is
difficult to argue that the natural inclination of parents to protect
their child might not suffice to prevent sexual abuse. Nevertheless,
there is good reason to believe that, absent an inducement, the custo-
dial parent may not be sufficiently vigilant.

The risk of sexual abuse to a child comes in part from the par-
ent’s partner. It is likely that a parent beginning a new relationship,
however well intentioned, will see his or her new partner through
rose-colored glasses:2°1 “even when the signs of abuse are more obvi-
ous, many [parents] find it most difficult to think that their [spouse,
lover], or other trusted person could actually be a sexual offender, or
even that sexual abuse could occur in their family.”292

Perpetrators are not only aware of this, but actively attempt to
drive a wedge between parent and daughter to evade discovery.29?
Thus, the molester may ensure the secrecy of his or her behavior by
undermining the child’s belief in her parent’s “capacity to help by
saying such things as, ‘if you tell, your mother [or father] will have a

to insulate children from a parent’s extramarital sexual relationships, but cautioning that
such conduct will warrant conditions on custody or visitation only if the parent’s conduct is
directly detrimental to the child’s well-being).

290 Admittedly, the analogy between the heightened risk of sexual abuse and environ«
mental hazards present in the household is not perfect. Sexual abuse is a generalized, as
opposed to a particularized risk, and it occurs at unspecified times, if at all.

201 (Cf, eg, Sirles & Franke, supra note 68, at 132 (“A basic trust exists within families
that assumes sexual abuse will not occur. Therefore, mothers are rarely sensitized to be on
the alert for abuse.”).

292 Lovett, supra note 6, at 730. Economic conflicts of interest may play a significant
role as well. Psychologist Kathleen Faller compared the responses of nonoffending
mothers to disclosures of abuse when the perpetrator was “(1) the biological father mar-
ried to—and living with-the mother; (2) the stepfather or live-in lover; and (3) the father
who was not living with the mother because of separation or divorce.” RuUSSELL, supra note
50, at 364 (discussing Faller’s study). Faller concluded that mothers were less likely to
protect their daughters when the abuser lived in the home. Id.; see also Everson et al,, supra
note 68, at 201 (finding in a study of maternal support that “mothers were most supportive
and protective of their children when the offender was an ex-spouse and least supportive
when the perpetrator was a current boyfriend”); ¢f. Sirles & Franke, supra note 68, at 132
(observing that a “mother hearing of her child’s sexual abuse for the first time has much to
lose and little to gain by believing the child”).

293 SeeLesley Laing & Amanda Kamsler, Putting an End to Secrecy: Therapy with Mothers
and Children Following Disclosure of Child Sexual Assault, in IpEAS FOR THERAPY WITH SEXUAL
Asust 159, 167 (Michael Durrant & Cheryl White eds., 1990).
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breakdown.’”29¢ By exploiting a child’s urge to protect a parent
whom she loves, the offender separates her from a potential source of
support.293

Compounding the secrecy of the abuse, some parents appear to
be cognitively unable to identify sexually exploitive men®%® because
they are incest survivors themselves.?®?7 One study of sexually abused
children found that 60% have mothers who were victimized them-
selves, compared to only 3% of mothers in the study’s control
group.2°8 Although a history of sexual abuse is particularly common
for mothers of molested children, studies also report that significantly
high proportions of victims’ fathers are incest survivors.?%?

Sociologists, struggling with the question of why victimization in
one generation reproduces itself in the next, have formed two theo-
ries. First, they surmise that the “corrosive effect” of molestation on
selfesteem renders abused parents easy prey for sexually abusive
men.3%° Alternatively, a parent’s sexual abuse as a child may lead to
an impaired ability to identify untrustworthy people, creating an op-
portunity for the victimization of their children.2®! No matter what
the explanation, data about nonoffending parents confirm that in the
most severe cases nearly three-fourths of nonoffending parents never
suspected.?92 Acknowledging this lack of awareness in the nonoffend-

294  Lovett, supra note 6, at 730. Eightyseven percent of the victims in that study re-
ported that the offender threatened them. Id. at 734.

295 Jd. at 730. As Lucy Berliner and Jon Conte note, the perpetrator convinces the
child that her “silence physically or emotionally protects the parent[ ].” Lucy Berliner &
Jon R. Conte, The Process of Victimization: The Viclims' Perspective, 14 CHiLp Asuse & NEGLECT
29, 38 (1990).

296  Sge BacLey & KING, supra note 45, at 168 (arguing that the “naive optimism™ of
mothers who were sexually abused as children, together with their “subordination to male
dominance,” result in an “emotional and cognitive framework” that impedes the recogni-
tion of their child’s abuse).

297  (f Beitchman et al., supra note 9, at 550 (reviewing studies facing a cerrelation
between being sexually abused and having a parent who had been sexually abused as a
child).

298  Huguette Sansonnet-Hayden et al., Sexual Abuse and Psychopathology in Hospitalized
Adolescents, 26 J. AM. Acap. CHILD & ADOLESCENT PsvcHiaTry 753, 754-55 (1987); see also
William N. Friedrich & Redmond A. Reams, Course of Psychological Symploms in Sexually
Abused Young Children, 24 PsycHOTHERAPY 160, 166 (1987) (finding in a case study of sexu-
ally abused preschoolers that five of eight mothers (63%) had been sexually abused as
children).

299  Holly Smith & Edie Israel, Sibling Incest: A Study of the Dynamics of 25 Cases, 11 CuiLp
Asusk & NecLecr 101, 104 (1987) (reporting in a study of sibling incest that 72% of the
families in which incest occurred, a parent had been sexually abused as a child).

300 Beitchman et al., supra note 101, at 108 (discussing revictimization).

301  Id; see also Lovett, supra note 6, at 730 (observing that mothers of abused children
frequently “are coping with their own history of sexual trauma, which can interfere with
their awareness and response to their child’s abuse”).

302  Sg RusseLL, supra note 50, at 372 (finding that in “[seventy-two] percent of the
cases in which [victims reported] that their mothers did not know about [the abuse] more
severe abuse . . . occurred”). Ironically, most parents believe that they would know if their
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ing parent is not meant to place blame. Rather, it is to observe that
relying solely on a parent’s natural inclination to protect his or her
child may not suffice.

To justify coercive state intervention in the parent-child relation-
ship, however, the intervention’s efficacy must be reasonably estab-
lished. As the following Part notes, under each custody-based

approach charted above, courts have available two practical methods
for addressing the risk to girls in fractured families.

D. Two Precautionary Measures Available to Courts

The question of how best to protect a child from sexual abuse is
particularly thorny. Although any preventive measure would be solely
within the court’s discretion, it is important to note that two off-the-
rack approaches for reducing sexual abuse are available.

The first approach, school-based prevention programs, attempts
to empower a child to protect herself from sexual abuse after di-
vorce.3%2 The second approach, parenting classes that educate care-
takers about red-flags of abuse, tries to increase scrutiny of children in
fractured families, and by doing so, to augment the diminished incest
taboo in these households.3%4¢ For reasons canvassed below, neither
measure alone will prevent injury, and neither is without limitations.

1. School-Based Prevention Programs

Although widespread,3%> victimization prevention programs of-
fered without cost to middle school children have had mixed re-
sults.306 While these programs have not reduced the rate of injury or
completed victimization—two crucial measures of a prevention ef-
fort’s efficacy—they have significantly increased the likelihood of dis-

child were being sexually abused. See, e.g., Calvert & Munsie-Benson, supra note 259, at 679
(noting that 71% of the survey’s respondants believed that “parents would likely knotw that
their child had been sexually abused”).

303 Larson et al., supra note 42, at 23.

304 Id. at 24; ¢f. Gordon, supra note 94, at 128 (discussing environments that encourage
fathers to disregard the incest taboo).

305 In a study of 126 prevention programs around the country, Jeanne Kohl reported
that these programs serve several thousand students yearly, are conducted locally with the
assistance of state funding, and follow a prescribed curriculum. Jeanne Kohl, School-Based
Child Sexual Abuse Prevention Programs, 8 J. Fam. VioLence 137, 187, 145 (1993). Most of
these programs teach children about basic personal safety, inappropriate kinds of touch-
ing, how to resist sexual abuse, and the importance of self-esteem and establishing support
systems. Id.

806  CompareFinkelhor etal., supra note 29, at 1688 (reporting tangible improvement in
participants’ ability to handle abusive situations, but finding no reduction of completed
victimization or injury), with Jan Rispens et al., Prevention of Child Sexual Abuse Victimization:
A Meta-Analysis of School Programs, 21 CHILD ABUSE & NEGLECT 975, 981 (1997) (concluding
that “{cJhildren do learn sexual abuse concepts and acquire the self-protection skills that
are taught in sexual abuse victimization prevention programs”).
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closure.®0? These programs have also enabled children to feel “more
efficacious in dealing with victimizations” and to experience signifi-
cantly less self-blame,3%® both positive outcomes. As one researcher
notes, “a sense of having had some control in the face of threats is one
of the most important moderators of trauma and predictors of
recovery.”309

However, school-based prevention programs may also produce
negative results. Researchers in one study noted a disturbing, al-
though statistically insignificant, trend in children who have been ed-
ucated by these programs: they suffer injuries during sexual
victimization, “apparently because they were more likely to fight
back.”®10 This finding confirms educators’ lingering doubts about
whether training can materially reduce a child’s actual risk of victimi-
zation.31! As one commentator explains, “[c]hildren are vulnerable
to victimization partly because they are relatively small and weak and
are exposed to many larger, older, and more potentially aggressive
individuals, factors that education cannot change.”312

Additionally, two practical problems limit the usefulness of these
programs in reducing the risk of sexual abuse to daughters after di-
vorce. First, the timing of the program is crucial. If a girl’s parents
divorce when she is young, sexual abuse education during middle
school may simply come too late. The rapid escalation of abuse once
it begins,3!® combined with the fact that fathers and stepfathers tend
to abuse younger children,3!* underscores the need for sexual abuse

education immediately after divorce.

307  Finkelhor et al., supra note 29, at 1688. Disclosure itself is an important form of
prevention, for it may lead to “support that can prevent some of the psychological effects
of victimization.” Id. Disclosure “may also ultimately provide additional protection for
[children currently being abused] or protect other children from victimization.” Id. Fur-
thermore, encouraging disclosure early in the abuse experience may mitigate the long-
term impact on the child “since children are known to be more seriously affected by abuse
the longer it takes place.” Berliner & Conte, supra note 293, at 38 (citation omitted).

308 Finkelhor et al., supra note 29, at 1688 (noting that victimized children “felt that
what they had done had helped protect thein, kept themn from getting injured, or kept the
experience from being worse,” but noting that, in the case of sexual victimizadons, the
programs’ reduction of “self-blame” were not significant).

309 4

310 J4.

311 4.

812 I4

313  Inastudy of over 150 Michigan cases, researcher Kathleen Faller found that in half
of the cases of sexual abuse by a stepfather or fathersubstitute, the sexual abuse “hegan
quite soon after the relationship with the mother [begmn].” RusseLw, supra note 59, at 258,
“‘In such cases,” Faller observes, ‘one often finds the perpetrators simultancously courting
mother and daughter.”” Id. (quoting Kathleen C. Faller, Sexual Abuse by Caretakers 15
(1984) (unpublished manuscript)).

314 Beitchman et al.,, supra note 101, at 110 (“[YJounger children are more likely than
older children to be abused by a father or stepfather.” (citations omitted)).
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Second, school-based prevention programs broadly address the
risk of sexual abuse for children in the general population, rather
than narrowly focusing on the discrete risk to girls after divorce.
Thus, these programs teach children to distinguish “good touching”
from bad and encourage children to report problematic conduct.3!%
These programs do not, however, tailor warnings to the particular cir-
cumstances facing each child.216

For these reasons, victim-oriented strategies are, and may remain,
relatively ineffective methods for preventing sexual exploitation in the
first place.®1? To reduce actual levels of victimization, programs may
need to target parents, a subject to which this Article now turns.58

2. Parenting Classes

Most parents have had little education about child sexual abuse
or, for that matter, the consequences of divorce for their children. By
fostering compassion and an atmosphere of openness between parent
and child, parenting education may increase the likelihood that sex~
ual abuse victims will come forward.?!® Enlightening parents about
the reasons for abuse may also mitigate the long-term impact of abuse
when it occurs. The degree of parental support and the child’s per-
ception of her mother’s response to the abuse are important factors in
averting the victim’s depression in adulthood.320

815 2 HaRALAMBIE, supra note 34, § 16.03, at 168.

316  Conceivably, however, girls in single-parent and blended households could be caus
tioned about the most likely perpetrators, their fathers and stepfathers. While explicit
warnings may give an added measure of protection, they are not costless. Girls already face
tremendous adjustment problems after divorce. See Giles-Sims, supra note 26, at 227. If
programs did counsel a girl to question physical contact with her custodial father or stepfa.
ther, her resulting vigilance might erect a barrier to forming a bonded, dependent rela
tionship, thus harming her in the long term. Additionally, pointed warnings might tear
the already weak fabric of relationships in fractured families, in which “des of loyalty and
belonging [are] unclear.” FINKELHOR, supranote 39, at 206. Such explicit programs argua-
bly would harm girls by identifying loved ones as persons to fear.

317  Finkelhor et al., supra note 29, at 1688.

318  Seeid. at 1689 (noting that policymakers should consider more comprehensive pre-
vention approaches, such as targeting parents for prevention education).

319  (Cf. 2 HARALAMBIE, supra note 34, § 16.03, at 168 (noting that a general climate of
openness toward child sexual abuse in the mental health and social science professions lis
encouraged more victims to come forward).

320 Beitchman et al., supra note 101, at 107; see also Everson et al., supra note 68, at 205
(finding in a study of eighty-eight children that maternal support was more strongly “pre-
dictive of the child’s initial psychological functioning than were the type or length of the
abuse or the perpetrator’s {identity]”).

Parental education may also improve detection of abuse when it occurs. As Elizabeth
Sirles and Pamela Franke found, the proportion of nonoffending mothers who believe a
child’s report of abuse drops off significantly when the offender is a stepfather or live-in
partner (55.6%) than when the offender is a biological father (85.9%). Sirles & Franke,
supra note 68, at 134. The authors speculate that because “more intense difficulties may
exist [in blended families] between children and substitute parents, a [nonoffending]
mother might attribute [the child’s allegation] to a poor relationship between the victim
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A recent trend in family law is for courts to provide education
programs to separating and divorcing families, although these pro-
grams miss a critical opportunity to address sexual abuse following
divorce. Fortyfive states now mandate or authorize courts to require
parents to attend an educational program about divorce as part of the
dissolution proceeding, a figure that has more than quadrupled since
1994.321 Typically, these programs attempt to prevent parental con-
flict, a leading cause of postdivorce litigation.32? They specifically seek
to minimize nonpayment of child support, visitation disputes, lack of
contact by the noncustodial parent, and the poor adjustment children
often make following divorce.®*® Parent education programs re-
present a preventive approach to problems stemming from divorce-
oriented conflicts, providing parents with the education necessary to
engage in behavior that will be beneficial for their children.324

Parents report a high degree of satisfaction with these programs,
crediting the programs with sensitizmg them to their children’s needs
and promoting successful visitation.3> Some studies have found that
participants are more willing to seek other family services, suggesting
that these programs give parents “‘permission’ to ask for help."26

Two principal disadvantages of court-based parenting classes are
content and cost. Most programs focus on the postdivorce needs of
children and the negative consequences of parental conflict, with sec-
ondary attention given to parental adjustment, parenting issues, and
coparenting.3?? Although soine states have developed program vari-
ants for violent and high-conflict families,3?8 only a single state, Flor-

and offender and consider it as retaliation.” Id. at 137. To the extent that parental educa-
tion programs raise awareness of a child’s sexual vulnerability following divorce, nonof-
fending parents may give greater credence to allegations of abuse.

321  Debra A. Clement, 1998 Nationwide Survey of the Legal Status of Pavent Education, 37
Fam. & Coxncriation Crs. Rev. 219, 219 (1999) (noting that the number of counties and
independent cities with court-affiliated parental education has tripled, and that the num-
ber of states enacting legislation mandating or authorizing attendance at parent education
programs has quadrupled); Andrew Schepard, Editorial Notes, An Issue of FCCR “Firsts”, 37
Fam. & Coxciation Crs. Rev. 3, 6 (1999) (noting that since 1994 court-affiliated parent
education programs in U.S. cotnties and independent cities have grown 180%).

322 Nancy Thoennes & Jessica Pearson, Parent Education in the Domestic Relations Court: A
Multisite Assessment, 37 Fam. & Concriation Crs. Rev. 195, 195-96 (1999).

328 14

324 See Peter Salewn, Education for Divorcing Parents: A New Dircction for Family Courts, 23
Horstra L. Rev. 837, 838 (1995).

325 (Clement, supra note 321, at 196.

326 Jd. at 197 (noting, however, that litigation patterns for program veterans mirror
those of parents who did not complete a program).

327  Jessica Pearson, Court Services: Mecling the Necds of Twenty-First Century Families, 33
Fam. L.Q. 617, 622 (1999).

328  Se, g, DEL. CopE ANN, tit. 13, § 1507(h) (1999) (requiring couples with a history
of domestic violence to attend a special education program that provides information
about “domestic violence, its prevention and its effect upon children”).
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ida, requires that education programs include information regarding
spousal and child abuse.32° Even Florida, however, permits program
vendors to determine what information about child abuse should be
communicated,?3° thus failing to give the vendors explicit instructions
to address the sexual vulnerability of girls following divorce.

A second drawback of court-based parenting programs is cost.
The typical divorce counseling class costs thirty dollars,??1 Because
families often experience a dramatic economic decline after divorce,
the cost of a parenting class may impose an undue financial hardship
on divorcmg parents.3*2 Further, costly parenting classes simply may
not be viable without compulsory participation.323

On balance, however, court-based parenting programs offer an
existing framework for raising awareness of the heightened risk of sex-
ual abuse for girls at its inception—parental separation and divorce.
As the next subpart observes, an important legislative complement to
this custody-based approach is for legislatures to tailor custody adjudi-
cations to address the sexual vulnerability of girls after divorce.

E. Legislative Initiatives334

Although existing custody statutes permit consideration of sexual
exploitation as a possible result of divorce, they do not require it.33%
Therefore, an important counterpart to the proposal outlined in this

829 See FLA. STAT. AnN. § 39.0015(4) (West Supp. 2000).

830  Seeid.; Personal Communication with Traci Patterson, Florida Supreme Court Ana-
lyst (Mar. 22, 2000).

331  Pearson, supra note 327, at 622.

332 See, e.g., DAPHNE SpAIN & SuzanNe M. Bianchi, BALANCING AcT: MOTHERHOOD, MAR.
RIACE, AND EMPLOYMENT AMONG AMERICAN WOMEN 165 (1996) (stating that “[p]ersons liv-
ing in mother-child families have over twice the poverty rate as those living in married-
couple or father-child families”); Ross Finnie, Women, Men, and the Economic Conscquences of
Divorce: Evidence from Canadian Longitudinal Dala, 30 CaN. Rev. Soc. & ANTHROPOLOGY 205,
206 (1993) (reporting that the income-to-needs ratio for women drops just over 40% in the
first year of divorce, followed by a moderate rise in subsequent years); Saul D. Hoffman &
Greg J. Duncan, What Are the Economic Consequences of Divorce?, 25 DEMOGRAPHY 641, 644
(1988) (showing a decline in economic status of about one-third for women and children
after divorce); Richard R. Peterson, A Re-Evaluation of the Economic Consequences of Divorce, 61
AM. Soc. Rev. 528, 528 (1996) (noting one study of women in Los Angeles which estimated
that women’s standard of living declined 73% after divorce); see also, e.g., Down, supra note
1, at 49 (observing that single-father families tend to fall below two-parent families in cco-
nomic status). Notably, most states provide fee waivers for indigent parties. See Clement,
supra note 321, at 222,

333 See generally Clement, supra note 321, at 220 (discussing statewide mandatory at-
tendance programs).

334 The discussion in this subpart draws significantly from a set of reforms proposed by
Professor Cahn to integrate concerns about domestic violence into traditional child
custody decisions. Sez generally Cahn, supra note 172, at 1087-94.

335 See supra Part ILB,
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Article is a set of legislative reforms designed to acknowledge the sex-
ual vulnerability of children in fractured families.336

In order to institutionalize consideration of sexual abuse, a state
could require all judges in custody determinations to explicitly con-
sider the risk of molestation after divorce. Indeed, there are good
reasons to do so, because most courts left to their own devices are
likely to overlook or minimize the risk of sexual abuse, or to address
this risk exclusively in stereotypical, but fundamentally inaccurate,
contexts.

First, the risk of sexual exploitation is unlikely to capture a court’s
attention absent statutory direction. As a threshold matter, the risk
itself is inherently unbelievable since it is difficult to imagine that par-
ents would seek sexual gratification by exploiting their own chil-
dren.???” Compounding this incredulity is the lack of widespread
recognition of the link between molestation and divorce. Conse-
quently, a court is unlikely to consider a child’s heightened risk of
exploitation sua sponte, and neither will a child’s parents, equally
unenlightened about this risk, direct the court’s attention to it.333

Second, those judges who labor under a “stranger-in-a-
trenchcoat” stereotype33? of sexual exploitation may fail to appreciate
fully the risk to girls in the aftermath of divorce. As a result, even if
judges consider the risk, they may not sufficiently protect girls with
preventive measures or other protective orders, opting instead to sim-
ply put each parent on notice of the heightened risk.

Third, and perhaps most problematic, judges may rely on their
own stereotypes and beliefs about the victims of child sexual abuse
and their families. Poor and disorganized families already
predominate among reported cases of abuse because they “lack the
resources to preserve secrecy” that wealthier families enjoy.31® With-
out statutory guidance, judges will likely mold their consideration of a

336  Although legislation would be beneficial, it is not necessary in many states. For
example, with only local court rules as the basis of authority, courts in eighteen states
require certain divorcing parents to attend parenting classes before they enter any final
order. Clement, supra note 321, at 221 (noting that this power depends on the extent of
the judiciary’s “mherent power” granted in the state constitution (internal quotation
marks omitted)).

337  SezRatheryn D. Ratz, Allegations of Abuse in Child Custody and Visitation Procezdings, in
4 CuiLp CusTopy & VisITaTiON: LAW AND PRACTICE, supra note 146, 31-1, § 31.01(1], at 31-7
to 31-8 (noting that “society is too ready to disbelieve a claim of abuse because it cuts
against the idealized notion of ‘family’).

338  Even those parents who appreciate this risk may not bring the issue to the court's
attention. As potential custodians, parents suffer fromn a conflict of interest: any discussion
of this risk may, for example, lead to limitations on parental prerogatives to forego a
school-based prevention program.

339 See 2 HaRALAMBIE, supra note 34, § 16.01, at 161.

340 Herman & Hirschman, supra note 26, at 967.
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child’s sexual vulnerability to prevailing stereotypes, perpetuating this
discriminatory treatment of the poor.3#!

Equally troubling, judges acting on misconceptions regarding
which children are molested (i.e., lower-class rather than upper-class
children, and black rather than white) may fail to make judgments in
a child’s best interest. More specifically, judges may not adequately
protect children in middle- and upper-class families in which abuse is
more likely to evade detection.?*2 Even if there is no systematic bias,
without clear guidance a child’s sexual vulnerability after divorce may
also become a “random factor,” examined by some judges but dis-
missed by others.>#® Finally, courts may not act with a single voice;
instead, they might adopt piecemeal guidelines to deal with this
emerging social reality.3# It is critical, therefore, to set ground rules
to avoid these inequitable results. Bounding the exercise of discretion
would ensure equal protection from the risk of molestation for rich,
poor, white, and minority children alike.

Even though it is important for family courts to use discretion in
tailoring precautions to individual cases, legislatures may also want to
indicate how the risk of sexual abuse should affect the custody deci-
sion. Thus, statutes could require judges to find clear and convincing
evidence that a noncoercive approach, such as inquiring into the cus-
todian’s willingness to take preventive measures, is appropriate. In
cases in which the better caretaker indicates an unwillingness to re-

spond to this risk, statutes could require judges to award joint custody
or make certain precautions a condition of custody.

States should also consider training judges to understand the so-
ciological and psychological dimensions of child sexual abuse. This
issue is iinbued with entrenched beliefs that make it difficult for the
system to reform itself. It is a tall order to ask the legal system to
accept the terrifying possibility that marital dissolution will hasten a
child’s abuse and to act to prevent that abuse before it occurs. Judges

341  Cf, e.g, Gray, supra note 2, at 82 (concluding that “there is reason to believe that
racial bias was operating in determining whose cases crossed the threshold into the crimi-
nal justice system for child sexual abuse”).

342  As emphasized in a manual on child sexual abuse published by the National
Clearinghouse on Child Abuse and Neglect Information, “[p]rofessionals need to be aware
that they may react differently to cases involving middle to upper class individuals and
cases involving the poor. . . . [Specifically,] professionals may have more difficulty believ-
ing abuse of a wniddle class person because the accused is ‘like us.”” Kathleen Coulborn
Faller, NAT’L GTR. ON CHILD ABUSE & NEeGLECT, U.S. DEP"T OF HEALTH & HUMAN SERVS.,
CHILD SEXUAL ABUSE: INTERVENTION AND TreATMENT Issues (1993), at http://
www.calib.comn/nccanch/pubs/usermanuals/sexabuse/Field. htm#status (last visited Junc
7, 2000).

343 See Cahn, supra note 172, at 1088 (making this observation about domestic violence
as a factor in custody proceedings).

344  Cf Katz & Warfman, supra note 146, § 10.05[1], at 10-78 (noting a similar lack of
statutory guidance regarding the rights of unmarried mothers and fathers).
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should accept that the risk of sexual exploitation escalates after di-
vorce, and then they should draft orders that respond to this risk. In
the crush of work facing family courts today, we simply cannot expect
judges to do this without educating them.

Legislatures could further establish and fund parenting classes
and school-based prevention programs to raise awareness of child sex-
ual abuse. It is important not only to endorse preventive education,
but to fund it as well. Presently, however, most court-affiliated paren-
tal education programs are funded through participant fees.3¥> These
statutes also typically fail to define acceptable program curricula or
standards.®# At a minimum, those states now conditioning divorce
on completion of a parenting class should critically evaluate the con-
tent of those courses in light of the real, but often overlooked, risk of
sexual abuse to girls. Finally, states could develop and fund programs
for children themselves, to be completed prior to the entry of any
judicial decree.3#” Unlike school-based prevention programs, these
programs could be tailored to the particular risks facing children after
divorce.348

In short, without this legislative guidance, judges may engage in a
free-form assessinent of the risk of postdivorce sexual abuse, with re-
sults that would vary froin case to case. As Professor David Chambers
observed more than a decade ago, if “judges are applying the wrong
values, it is in large part because legislatures have failed to convey a
collective social judgment about the right values.”®#? The purpose of
these proposed reforms is to improve the law’s conceptualization of
child sexual abuse and to support measures designed to prevent sex-
ual abuse. As attitudes expressed by the law change, behavior will fol-
low suit.33° Legislators should not hesitate to marshal the expressive
power of law on behalf of children.

345 Margie J. Geasler & Karen R. Blaisure, 1998 Nationwide Survey of Count-Connected
Divorce Education Programs, 37 Fam. & CoxciriaTion Crs. Rev. 36, 49 (1939).

346 Sez Clement, supra note 321, at 222,

347 Geasler & Blaisure, supra note 345, at 61 (suggesting a children’s program as a
needed improvement).

348  One advantage of tailoring prevention programs to high-risk children is that it as-
sists them not to become victims, without needlessly frightening other children who are at
significantly less risk. See Tutty, supra note 30, at 266.

349  Chambers, supra note 218, at 481-82.

350  Cahn, supra note 172, at 1089.
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v
PoTeENTIAL DRAWBACKS OF INTEGRATING THE RiISK OF
SExuaL ABUSE INTO CusTODY DETERMINATIONS
AND ANALYSIS OF THEIR SIGNIFICANCE

The fact that efforts to protect children are well-intentioned does
not immunize them from being counterproductive intrusions into
family life.351 Although there may be other drawbacks to integrating
the risk of sexual abuse into child custody determinations, the follow-
ing deserve attention.

A. Consideration of the Risk of Sexual Abuse Will Not
Significantly Tax the Courts

Consideration of the risk of postdivorce sexual abuse should not
be very taxing on family courts. “[C]ustody determination[s] already
require judges to make a series of inquiries to determine the most
appropriate custodial arrangement [for a child].”®52 The state, in
fact, sets the criteria for a custody award and then applies them.353
Given the state’s extensive involvement in the custody process, an ad-
ditional inquiry into this risk after divorce should not inordinately
complicate the procedure.®*¢ Moreover, because marital dissolution
itself supplies the factual predicate for this risk, few additional re-
sources will need to be spent to establish credible evidence of the risk.

Importantly, this factor need not be dispositive: the point is to get
it onto the table in custody proceedings, not to make it controlling.
Thus, ensuring a child’s safety should not precipitate radical changes
in custody determinations nor sacrifice expedient decisions.3%%

B. Consideration of the Risk of Sexual Abuse Will Not
Substantially Erode Familial Privacy and Parental
Autonomy

Society holds familial privacy and parental autonomy in high es-
teem.® As a result, the courts are disinclined to usurp parents’ au-

351  Besharov, supra note 162, at 136.

352 Cahn, supra note 172, at 1096,

353 See id.

354 See id.

855 See id.

356 Seg, eg, Troxel v. Granville, 120 S. Ct. 2054, 2064 (2000) (“[Tlhe Due Process
Clause does not permit a State to infringe on the fundamental right of parents to make
childrearing decisions simply because a state judge believes a ‘better’ decision could be
made.”); Washington v. Glucksberg, 521 U.S. 702, 720 (1997) (“In a long line of cases, we
have held that, in addition to the specific freedoms protected by the Bill of Rights, the
‘liberty’ specially protected by the Due Process Clause includes the right[ ] . . . to direct the
education and upbringing of one’s children . . . .” (citations omitted)).
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thority and control over children.357 Although the notion of a private
sphere for family life is deeply embedded in society, it breaks down
when the family is no longer intact.338

As previously noted, the state sets the criteria for a custody award
and then applies those criteria.?>® Given the state’s extensive involve-
ment in the process, an additional inquiry should not materially di-
minish the family’s autonomy or privacy. Moreover, two of the three
approaches outlined in Part III%%%—inquiring into a parent’s willing-
ness to address this risk and awarding the noncustodial parent author-
ity to do so—are generally supportive of parental decision making.

However, curbing sexual abuse in fractured families may require
some encroachment upon generally prized parental and familial au-
tonomy. As Margolin and Craft note, it is “clear that child sexual
abuse will not be eradicated or seriously reduced unless we are ready
to face some rather disturbing truths,”36! such as a child’s sexual vul-
nerability after divorce.

C. Integrating the Risk of Sexual Abuse into Custody
Determinations Will Not Burden Remarriage and
Discourage Divorce

It is plausible that a custodial parent, when faced with the dis-
heartening news that remarried households are conducive to sexual
victimization, may be dissuaded from marrying or entering new rela-
tionships after divorce.362 This possibility should give us pause for sev-
eral reasons. Generally, the law promotes remarriage.?®3 For

357  See generally Stuart J. Baskin, Note, State Intrusion into Family Affairs: Justifications and
Limitations, 26 Stan. L. Rev. 1383 (1974) (discussing, in the context legal disputes involv-
ing children, how courts must balance the competing interests of the child, the state, and
the parent).

358  Se, eg, Kilgrow v. Kilgrow, 107 So. 2d 885, 889 (Ala, 1958) (“We do not think a
court of equity should undertake to settle a dispute between parents as to what is best for
their minor child when there is no question concerning the child’s custody.” (emphasis added));
CLARE, supra note 188, § 6.1, at 256-57 (noting that judicial reluctance to intervene in fam-
ily matters is premised on “the theory that the courts should not make decisions for the
parties concerning the details of their marital conduct when the marriage is still a going eon-
cern” (emphasis added)).

359  Sgg Cahn, supra note 172, at 1096.

860  See supra Part IIL.C.

361 Margolin & Craft, supra note 69, at 455.

862  Sge RusseLL, supra note 50, at 268 (describing interviews with “women whose trust
in men had been so undermined by their experiences of sexual abuse that they chose not
to remarry”). The risk of overreaction is particularly serious given the public's difficulty in
assessing risk. See Bennett & Calman, supra note 257, at v (noting that reports of a public
health hazard may cause “near panic” as well as “virtual indifference”). As Professors Cur-
ran, Hall, Bobinski and Orentlicher note, “[f]lear can motivate a wide range of responses,
somne helpful from a public health standpoint, but some not.” WiLLian J. CURRAN ET. AL,
HeartH CARe Law anDp Etaics 908 (5th ed. 1998).

363  See MARGARET M. MAHONEY, STEPFAMILIES AND THE Law 13-14 (1994).
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example, most states do not require stepparents to provide for a
stepchild’s support during or after marriage, since to do so “would
discourage marriage and the formation of new stepfamilies.”#64

Moreover, as one premise of family law breaks down—*“that par-
ents raise their own children in nuclear families”—it is essential to
provide children other opportunities to develop bonded, dependent
relationships.?%® Indeed, for many children, a parent’s new spouse or
paramour “may be the only parent that the child has truly known and
loved during its minority.”66 In addition to emotional support,
blended households also benefit children by providing them with ad-
ditional financial support.367

Nevertheless, data on sexual victimization in blended households
suggests that increased skittishness by parents in entering new rela-
tionships is not altogether detrimental.3¢® One strategy sometimes
employed by child molesters is to marry or cohabitate with women in
order to gain access to their children;3° thus, the fact that fewer par-
ents remarry or begin lasting relationships may simply mean that they
are carefully evaluating prospective lovers or marriage partners and
rejecting potential predators.7° If, however, these newly cautious par-

364 [d. (attributing the reluctance to impose duties on stepparents to a “strong, pro-
marriage policy”); see also 2 ATkINsON, supra note 175, § 10.32, at 536 (describing the re-
fusal to impose a duty of support on stepparents as the dominant view). Although eigh-
teen states have imposed a statutory stepchild support duty, the stepparent’s obligation
does not survive termination of the marriage. See MAHONEY, supra note 363, at 38.

865  Katharine T. Bartlett, Rethinking Parenthood as an Exclusive Status: The Need for Legal
Alternatives When the Premise of the Nuclear Family Has Failed, 70 Va. L. Rev. 879, 962 (1984),

366 Spells v. Spells, 378 A.2d 879, 881 (Pa. Super. Ct. 1977) (addressing stepparent
visitation rights); see also David L. Chambers, Stepparents, Biologic Parents, and the Lau’s Per-
ceptions of “Family” After Divorce, in Divorce REFORM AT THE CrOSSROADS 102, 117 (Stephen
D. Sugarman & Herma Hill Kay eds., 1990) (“[M]any individual stepparents do form
strong emotional bonds with their stepchildren. They are seen by the child as ‘parent.);
Gilbert A. Holmes, The Tie That Binds: The Constitutional Right of Children to Maintain Rela-
tionships with Parent-Like Individuals, 53 Mp. L. Rev. 358, 410 (1994) (arguing that the law
should “grant[ ] parentlike individuals greater consideration than the current jurispru-
dence affords”).

367  See Sarah H. Ramsey, Stepparents and the Law: A Nebulous Status and a Need for Reform,
in STEPPARENTING: Issues v THEORY, RESEARCH AND PracTice 217, 228 (Kay Pasley &
Marilyn lhinger-Tallman eds., 1994).

868  As Professor Jones notes in the context of physical abuse, one must consider the
downside to promoting stepfamilies along with the advantages. SeeJones, supra note 167,
at 123940,

869  RussELL, supra note 50, at 268. For a particularly chilling account by a sex offender
who deliberately dated women in order to rape their children, see Videotape: Truth, Lies,
and Sex Offenders (Anna C. Salter, 1997) (on file with author). Diana Russell predicts
that “[t]he more women know about [this strategy], the less effective . . . it will become.”
RusseLL, supra note 50, at 268. One should expect, then, that an enlightened parent will
be less likely to remarry or enter into new relationships.

370  RusseLL, supra note 50, at 268. Taking dead aim at remarriage as an ideal, David
Finkelhor wryly observes that “research certainly contradicts the myth that fatherless chil-
dren benefit from a replacement. For girls at least, finding a new father to replace the old
hardly seems like a favor.” FINKELHOR, supra note 39, at 124-25.
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ents are then entering into more transient relationships, like dating or
cohabitating rather than marrying, the danger to girls after divorce
may increase rather than diminish.3”! Transient parental relation-
ships harm girls in other ways, such as decreasing the number of com-
mitted adults in the child’s life. Appropriate education should stress
that it is not remarriage or cohabitation per se that fosters victimiza-
tion, but the propensity of some child molesters to use a child’s home
as a safe haven for abuse.

A related concern is that parents facing this grim arithmetic of
divorce may remain in abusive marriages. “They may reason that be-
cause remarriage is risky and because they don’t want to live alone for
the rest of their lives, they should stay in their first marriages, no mat-
ter how detrimental to them.”372

The fear that some women might feel trapped in abusive mar-
riages is an important one. This risk is not unique, however, to the
proposal mapped out here, but is instead shared by all education ef-
forts. That is, any effort to raise awareness about the sexual vulnerabil-
ity of girls following divorce will empower currently married parents
to consider their options when making the decision whether to di-
vorce. Arguably, society should not keep families in “blissful igno-
rance” simply because they may not react appropriately to
information about this risk.

A more sensible approach to avoiding unintended consequences
would be to provide appropriate education. Education programs
should stress that while a stable, undivided family may seem like the
best antiexploitation program for kids, child molestation may occur in
nuclear families.372 Marital conflict and violence are actually impor-
tant predictors of abuse in intact households.$7* In short, the willing-

371 Se, e.g., Leslie Margolin, Child Abuse by Mothers’ Boyfriends: Why The Overvepresentation,
16 Crip ABusk & NeGLECT 541, 546, 548 (1992) (noting that mothers® boyfriends commit-
ted 69% of the child abuse attributable to male caregivers in single-parent homes, yet per-
formed only roughly 16% of males’ child care, making them “responsible for more child
abuse than any other nonparental caregivers”); ¢f., e.g:, RusseLL, supra note 50, at 263 (sug-
gesting that risk of sexual abuse by father-substitutes “who are around for sbort{ ] lengths
of time . . . may be considerably higher” than that by stepfathers who “become a primary
parent in their stepdaughters’ lives”).

372 RusseLL, supra note 50, at 268.

373 See supra note 52.

374  Spg, e.g., Alexander, supranote 45, at 185 (including marital conflict as a “significant
predictor] ]” for increased risk of child sexual abuse); Fergusson et al., supra note 42, at
1359 (reporting, in a longitudinal study of 1265 children born in Christchurch, New Zea-
land m 1977 and followed from birth until the age of cighteen, that marital conflict vas
one of five major risk factors associated with the occurrence of child sexual abuse); Greg-
ory J. Paveza, Risk Factors in FatherDaughter Child Sexual Abuse: A Case-Contral Study, 3 J.
INTERPERSONAL VIOLENGE 290, 299 (1988) (finding that “families in wbich the marital rela-
tionship is unsatisfactory are at 7.19 times greater risk for sexual abuse than those families
in which the marital relationship is seen as satisfactory”).
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ness of parents to terminate unsatisfying marriages may be equally
important to protecting their children from sexual victimization.

D. Integrating the Risk of Sexual Abuse into Custody
Determinations Applies a Generalization, Rather Than
Making an Individualized Determination, and May
Stigmatize Single-Parent and Blended Families

Lawyers have waged fierce evidentiary battles over whether ex-
perts may offer “syndrome” evidence in criminal prosecutions and
proceedings to terminate the parent-child relationship on the basis of
child abuse or neglect.3”> Courts often exclude profiles of abusers
and abused children as prejudicial, scientifically unreliable, or insuffi-
ciently probative to warrant admission.376

Responding to a child’s sexual vulnerability in a custody decision
differs from this use of profiles in two essential ways. First, a custody-
based approach would utilize divorce as a risk factor nof to prove cul-
pability or to detect abuse, but rather to guide prevention efforts.377
Second, tailoring prevention efforts to high risk families does not seek
to exclude them from child care roles3”® in the same manner that
using a risk factor in a termination proceeding would. Instead, this
process offers parents the preparation and support they need to effec-
tively reduce the occurrence of child sexual abuse.37?

A related concern is that responding to the risk of abuse will stig-
matize fractured and blended families. The possibility of stigma is two-
fold: whether a stigma will attach to a noncustodial parent who
“loses” a custody battle, and whether stigma will attach to fractured

and reconstituted families after divorce.

875  See RoBERT D. GoLDSTEIN, CHILD ABUSE AND NEGLECT: CASES AND MATERIALS 631
(1999).

876  Se, e.g,, ANDRE A. MOENSSENS ET AL., SCIENTIFIC EVIDENCE 1IN CIvit, AND CRIMINAL
Cases § 19.08, at 1154, 1156 (4th ed. 1995) (noting the resistance by courts to admit expert
testimony on Child Sexual Abuse Accommodation Syndrome and arguing for similar treat
ment of testimony about the profile of “typical” child molesters); John E.B. Myers et al,,
Expert Testimony in Child Sexual Abuse Litigation, 68 Nes. L. Rev. 1, 66-69 (1989) (explaining
that courts often exclude expert testimony regarding the presence of Child Sexual Abuse
Accommodation Syndrome when offered to prove that abuse occurred, but noting a few
cases that approved such testimony “to explain such things as delay in reporting and
recantation”).

877  SeeFinkelhor, supra note 5, at 69 (cautioning that “risk factors are more useful as a
guide to prevention than features that can be used in the actual detection of abuse”).

378  See supra Part 111LB.3 (noting that consideration of this risk does not favor custody
by one parent or the other).

379 (f Margolin & Craft, supra note 69, at 454 (noting that it is important to recognize
male baby-sitters as a high-risk group not in order to discriminate against them, but rather
to “offer them the kinds of preparation and supports which would effectively reduce the
occurrence of child sexual abuse”).
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As to the former, it is conceivable that a noncustodial parent
might attribute his or her “loss” to a judicial perception of a girl’s
particular sexual vulnerability if she resides with that parent after di-
vorce. Although one might expect this sentiment, it would not be war-
ranted. Courts in many jurisdictions consider multiple factors in
making custody determinations, no one of which is dispositive. But
more importantly, consideration of a girl’s sexual vulnerability does
not tilt a custody determination in favor of either parent. As a conse-
quence, no inference should be drawn from an award of sole custody
that the losing parent poses a risk to the child.

A harder question is whether courts can implement the ap-
proaches set forth in Part III without stigmatizing fractured and re-
constituted families. Because stepparents and parentsubstitutes fill
an important role in the lives of many children, we must “take great
care not to stigmatize [them].”380

As Professor Owen Jones notes, using risk factors as a guide to
prevention “immediately put[s] two important goals into tension™: the
desire to eliminate child abuse and the reluctance to “stigmatiz[e] en-
tire groups on the basis of the transgressions of the few.”33! Not only
are these goals in tension, however, but a trade-off between them is

unavoidable:

[TIhe costs of aggressively pursuing one goal, such as the preven-
tion of child abuse, must often be defined, in part, in terms of inter-
fering with pursuit of the other, such as the expansion of stepparent
rights. Thus, either one cost of reducing child abuse is in stigma-
tizing stepparents, or the cost of not stigmatizing stepparents is some
number of otherwise preventable child abuse incidents . . . .3%2

E. Integrating the Risk of Sexual Abuse into Custody
Determinations May Encourage Noncustodial Parents to
Fabricate Molestation Charges

One can easily envision a noncustodial parent, armed with an ap-
preciation of a child’s sexual vulnerability after divorce, fabricating
charges of molestation as a basis for relitigating the custody determi-
nation. While there is ample reason to be concerned about such a
result, responsible mnonitoring can address this contingency.

380  Frank F. Furstenberg, Jr., The New Extended Family: The Experience of Parents and Chil-
dren After Remarriage, in REMARRIAGE AND STEPPARENTING: CURRENT RESEARCH AND THEORY
42, 57 (KRay Pasley & Marilyn Ihinger-Tallman eds., 1987).

381  Jones, supra note 167, at 1238,

382 4. at 1238-39.
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An intensity rarely present in other lawsuits permeates contests
over children.383 This is so not only because a child’s future is at stake
but because the “loss of [a child] is a terrifying specter to concerned
and loving parents.”*8¢ Compounding the inherent discord in cus-
tody matters, some divorcing parents use custody as a weapon to bully
their spouses into making economic concessions in divorce proceed-
ings.3%5 Not surprisingly, then, custody and visitation matters—unlike
other disputes—“are rarely settled once and for all.”38¢ Instead,
“[r]elitigation [of the custody determination] frequently continue for
years beyond the initial decision.”87 For the hapless child trapped in
the middle, protracted litigation is both emotionally and psychologi-
cally destructive.388

In an area fraught with “unresolved anger and desire for re-
venge,”®8 reformers should be particularly chary about giving parents
an occasion to rehash lost battles. This misgiving may be particularly
warranted with regard to sexual abuse, which some fear lends itself to
fabricated or dubious accusations.390

Verified reports of child sexual abuse have increased twenty-five-
fold in less than twenty years, largely as a result of increased education
and awareness of abuse.®®! During this time, the number of unsub-
stantiated reports has also escalated and is estimated to be as high as

383  Katz & Warfman, supra note 146, § 10.01[2], at 10-12 (“Contests over children are
often bitter and are among the most impassioned of all disputes known to law.”); see also,
e.g., In re Marriage of Bevers, 326 N.W.2d 896, 897 (Iowa 1982) (describing the strategy in
one protracted custody battle as “character assassination”).

884  Garska v. McCoy, 278 S.E.2d 357, 360 (W. Va. 1981).

385  (f, eg, Sefkow v. Sefkow, 427 N.W.2d 203, 212 (Minn, 1988) (urging courts to
bifurcate proceedings to prevent a parent’s manipulation of the system “to achieve per-
sonal goals that have little to do with the best interests of the child”).

386 Katz & Warfman, supra note 146, § 10.01{2][b], at 10-10.

387 DonaLp T. SAPOsNEK, MEDIATING CHILD CuSTODY DISPUTES: A STRATEGIC APPROACH
8 (rev. ed. 1998); see also JuprTH AREEN, FamILY Law: Cases AND MATERIALS 488 (4th ed.
1999) (observing that custody contests “are not only more intensely fought [than divorce
proceedings] but may continue for years after the divorce decree is rendered”); Andrew S.
Watson, The Children of Armageddon: Problems of Custody Following Divorce, 21 SYRACUSE L. Rev.
55, 80 (1969) (presenting a system to minimize the ability of a party to challenge custody
once a court has decided it).

888  SAPOSNEK, supra note 387, at 11 (observing that custody battles may be “destructive
to the welfare, best interests, and emotional health of . . . children” (quoting CoMu. on
THE FamiLy OF THE GROUP FOR THE ADVANCEMENT OF PsychiaTry, NEw TRENDS 1N CtLD
Custopy DeTerMINATIONS 122 (1980))).

889  Elizabeth J. Smith, Note, Non-Judicial Resolution of Custody and Visitation Disputes, 12
U.C. Dawvis L. Rev. 582, 584 (1979).

890 See generally LOUISE ARMSTRONG, ROCKING THE CRADLE OF SEXUAL PoLimics: WHAT
HappENED WHEN WOMEN Saib INCEST (1994) (tracing history of public reactions to claims
of child sexual abuse).

391  See Besharov, supra note 162, at 135 (noting that the number of confirmed cases of
child sexual abuse grew from 6000 in 1976 to 152,000 in 1993).
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65% of all reports.?92 Based on this flood of unsubstantiated charges,
some observers contend that the country is gripped by mass hysteria
regarding child sexual abuse.3%® A series of widely publicized cases
involving dubious accusations,3* questionable interview tech-
niques,?% and retracted allegations fans the flames of doubt over the
nzerit of molestation charges.?9¢ Not surprisingly, then, a substantial
minority of the public believe that “it is virtually impossible for a per-
son accused of child sexual abuse to get an impartial trial."397

Defenders, however, emphasize that not all unsubstantiated re-
ports result from fabricated charges. Under expansive mandatory re-
porting statutes, an unsubstantiated report may result fromn a parent’s
suspicions of abuse that the parent subsequently learns were unwar-
ranted. For example, an unsubstantiated report may stem from
sports-related genital injuries, or from conscientious healthcare pro-
fessionals “reacting to ambiguous symptoms and behaviors in
children.”8%8

Unlike unsubstantiated reports, deliberately contrived allegations
are much less rampant.®®® Instead, “[s]tudies of allegations of abuse

392 Id at 139 (basing this estimate on the author's state-by-state analysis of unfounded
reports); ¢f Finkelhor, supra note 37, at 43 (reporting that approximately 50% of child
sexual abuse reports are characterized as “unsubstantiated” by child abuse agencices).

393 Se, g, RicHARD A. GARDNER, SEX ABUSE HysTERIA: SALEM WiTCH TRIALS REVISITED
(1991) (comparing the hysteria surrounding child sexual abuse cases to that found during
the Salem, Massachusetts witch trials).

394 At the 1987 McMartin Preschool Trial, the state prosecuted Ray Buckley and his
mother, Peggy McMartin Buckley, on sixty-five counts of satanic ritual child abuse of 350
children at a California preschool. After a thirty-three month trial costing $13,000,000, the
jury acquitted the Buckleys on fifty-two counts while deadlocking on the remaining counts
against Mr. Buckley. See Don J. DeBenedictis, McMartin Preschool’s Lessons, A.B.A. J., Apr.
1990, at 28-29.

395 Sgg eg., State v. Michaels, 642 A.2d 1372 (NJ. 1994) (affirming a reversal of a nurs-
ery school teacher’s conviction on sexual abuse charges because of improper quesioning
of alleged victims by investigators); Mary deYoung, The Devil Goes to Day Care: McMartin and
the Making of a Moral Panic, 20 J. Av. Curture 19, 21 (1997) (describing the “relentless[ |
grilling” by social workers of the children enrolled in the McMartin Preschool).

396 Sgq, e.g., Katy Buder, Did Daddy Really Do It?, L.A. Times, Feb. 5, 1993, (Book Review)
at 1 (describing the experience of a bulimic woman who retracted charges of sexual abuse
against her parents). In a predictable legal twist, women who have retracted allegations of
molestation have later filed suit against their therapists, maintaining that “bad therapy led
thein to false inemories of past abuse.” Carol Ness, Self-Help Author Sued Over False Memaries:
Woman Says Bock Made Her Believe She'd Been Molested, S.F. Exaruner, May 18, 1894, at Al.

397  Grav, supra note 2, at 18 (internal quotation marks omitted) (reporting that in its
randomn 1988 survey, the Minnesota Center for Survey Research found that 41% of a sam-
ple of over one thousand adults shared this view).

398  Finkelhor, supra note 37, at 44.

399 The important distinction between unsubstantiated reports and deliberately
fabricated ones helps explain the stark disagreement between estimates of “unfounded”
reports wielded by participants in debates over the merits of these allegations. Supporters
of the reporting systein emphasize deliberate fabricauons, while detractors stress the rate
of unsubstantiated reports.
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report very low incidence of untrue allegations.”#%¢ Allegations in cus-
tody disputes have a similar track record. A recent study found that
sexual abuse allegations in contested custody cases are no more likely
to be unfounded than those in the general population.401

Evidence of a widespread “witchhunt” by malicious professionals
is similarly sparse.4°2 In fact, defenders point to the large percentage
of unsubstantiated cases as proof of a “fairly balanced operation of the
child protection and criminal justice systems.”03 If hysteria occurred
at the institutional level, they urge, it “might be signaled by a suspi-
ciously high substantiation rate, as workers abandoned critical evalua-
tion of reports, or by a suspiciously high rate of prosecution or
conviction, as prosecutors, judges, and juries railroaded accused indi-
viduals.”#%¢ Instead, the criminal justice system’s track record with
sexual abuse cases suggests “a tempered rather than hysterical
response.”405

Nevertheless, because fabricated allegations do occur, any reform
should proceed with caution. The relevant inquiry is not whether
false allegations will occur if courts integrate this risk into custody de-
terminations—they surely will.4%6 The relevant inquiry is whether all
efforts to raise parental awareness about sexual vulnerability may lead

400 D, KeLry WEISBERG & SUSAN FRELICH APPLETON, MODERN FAMILY Law: CASES AND
MaTeRiALs 1020 (1998); see also Joun E.B. MyErs, A MOTHER'S NIGHTMARE—INGCEST! A Prac
TICAL LEGAL GUIDE FOR PARENTS AND PROFESSIONALS 134 (1997) [hercinafter Myers, A
MotHER’s NIGHTMARE] (cataloguing studies finding low rates of fabricated reports of child
sexual abuse); 1 Joun E.B. Myers, EVIDENCE IN CHILD ABUSE AND NEGLECT § 4.4, at 227 (2d
ed. 1992) (recognizing that there is rarely any indication in unsubstantiated cases that
individuals deliberately fabricated their reports); Tutty, supra note 30, at 273 (concluding
that while “false accusation do occur, they are extremely rare”).

401 See Jessica Pearson, Ten Myths About Family Law, 27 Fam. L.Q. 279, 294 (1993); see
also Myers, A MOTHER’s NIGHTMARE, supra note 399, at 134 (concluding that “there is no
convincing evidence that a substantial portion of the allegations are false”). lmportantly,
fabricated charges of abuse are not without risk to the accuser in custody contests. Rather
than having nothing to lose, a noncustodial parent who fails to meet the stringent standard
of proof risks prosecution or may jeopardize joint or sole custody. See, e.g, MINN. STAT.
§ 609.507 (1999) (mnaking the false report of child abuse in a custody hearing a misde-
meanor); Myers, A MOTHER’s NIGHTMARE, supra note 399, at 107 (noting that unsubstanti-
ated allegations in custody contests can “backfire” on the accuser); Meredith Sherman
Fahn, Note, Allegations of Child Sexual Abuse in Custody Disputes: Getting to the Truth of the
Matter, 14 WoMeN’s Rrs. L. Ree. 123, 125 (1992) (discussing the risk of losing custody for a
mother who accuses a father of child sexual abuse but fails to meet the stringent standard
of proof required to sustain the charge).

402 Katz, supra note 337, § 31.04[1], at 31-97.

403 Finkelhor, supra note 37, at 45.

404  I4. (emphasis added).

405  Id. For example, a 1987 American Bar Association study found that, like most
crimes, only a fraction of the substantiated allegations of sexual abuse are forwarded for
prosecution. JANE RoBERTs CHAPMAN & BarBaRrA E. SmiTH, AM. BAR Ass’N, CRIMINAL JUs-
TICE SECTION, CHILD SEXUAL ABUSE: AN ANALYSIS OF CASE PROCESSING 48 (1987).

406 Tt is plausible that once every divorcing spouse’s attention is specifically directed at
potential sexual abuse, the rate of fabricated charges may rise.
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some parents to misuse the information as a weapon.97 If this is so,
an increase in fabricated charges may represent a necessary cost of
equipping well-intentioned parents with the knowledge to shield their
daughters from abuse. Rather than abandon this entire venture be-
cause of a risk of unknown proportions, there are appropriate precau-
tions available. For example, representative couples could be
followed prospectively to assess whether the abuse allegations they
raise are any more likely to be fabricated than those raised by the
general population.

CONCLUSION

In the past, society has left the “awesome burden of stopping the
perpetrators, who are usually much older male adults, . . . largely . . .
to the young female victims themselves.”4%8 Now that social science
has illuminated the link between divorce and a child’s sexual vulnera-
bility, society can and should take on the burden of mitigating this risk
to female children.

This Article explores one approach to achieving this important
end—embedding concerns about sexual exploitation in custody de-
terminations. A custody-based approach represents a scientifically
grounded, commonsense effort to target prevention to those children
most at risk. Although acting in anticipation of known risks to chil-
dren may expand existing custody formulations, the fact that it is not
known which children in which families will be harmed should not
lull judicial decision makers imto maction. The record of family func-
tioning developed in repeated scientific studies convincingly estab-
lishes that being in a fractured family may harm significant numbers
of girls. Thus, it is simply insufficient to wait for abuse to occur.

A custody-based approach does not, however, exhaust all availa-
ble options. By examining the use of custody, this Article attemnpts to
kindle debate about other approaches that encourage greater paren-
tal scrutiny and investinent in their children after divorce.

But the risk of sexual abuse in fractured families speaks to larger
challenges facing family law today. As the American family continues
to morph into a variety of nontraditional forms, like single-parent
households and blended families, the law has several choices. It can
try to stop this progression. States, for example, can channel couples
into nuclear families by making divorce inore difficult to obtain. The

407 See Besharov, supra note 162, at 135 (atributing the increase in reports of sus-
pected child abuse to successful information campaigns educating the public about child
maltreatment); Katz, supra note 337, § 31.02[1][f], at 31-31 (noting that “extensive media
coverage given to the phenomena of physical and sexual abuse of children has played a
role in the increasing number of reports to authorities concerning child malreatment™).

408  RuysseLL, supra note 50, at 395.
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establishment in Louisiana and Arizona of “covenant marriages” at-
tempts to do this, 409

Or legislators and policymakers can recognize the difficulty of
turning back the clock on social change!® and embrace nontradi-
tional families as an important thread in the American family fabric.
The movement to expand stepparent custody and visitation rights, in
order “to bring them into parity with biological parents,” is such a
response.®!! This approach tries to make the best situation out of the
family contexts people find themselves in now.

Nonetheless, it is clear from the empirical research that it may be
unduly optimistic to assume that nontraditional families function like
traditional ones.#'2 This Article demonstrates, for example, that sex-
ual abuse occurs more often and with greater severity in single-parent
and blended households. Similarly, other empirical studies show that
a child in a stepparent household is 120 times more likely to be
beaten to death than a child living with his genetic father in an intact
household.#13 Children with disabilities in single-parent households,
likewise, are at a significantly elevated risk for both abuse and simple
neglect.414

Rather than proceeding as if these differences simply do not ex-
ist, or attempting to roll back the formidable social forces giving rise
to nontraditional households, the law can take a middle path: it can
recognize the particular challenges facing nontraditional families, tak-
ing as its guide the’considerable social science data on how these fami-

409 Louisiana and Arizona permit couples to opt for stricter “covenant marriages,”
which obligate the couple to complete premarital counseling and meet tougher standards
in order to divorce. Seg, e.g., Ariz. REv. STAT. ANN. § 25-901 to -906 (West 2000); La. Rev.
StaT. ANN. § 9:272 (West 2000). Others states, such as Florida, endeavor to strengthen
marriage by compelling high schools to offer “marriage and relationship” skills classes.
Fra. StaT. Ann, § 232.246(1) (i) (West Supp. 2000).

410 WALLERSTEIN ET AL., supra note 1, at 296-97 (noting that less restrictive divorce laws
provides a “greater sense of freedom” and permit many children and adults “to escape
violence, abuse, and misery to create a better life,” and concluding that “[c]learly there is
no road back”).

411 Jones, supra note 167, at 1238.

412 WALLERSTEIN ET AL, supra note 1, at xxix (“[T]he divorced family is not a truncated
version of the two-parent family. 1t is a different kind of family in which children feel less
protected and less certain about their future than children in reasonably good intact
families.”).

413 Id, at 1208. British children living their mother.and a cohabitant are thirty-three
times more likely to be physically abused and seventy-three times more likely to be killed
than children living with their natural parents. Se¢ RoBERT WHELAN, BROKEN HOMES AND
BatTERED FAMILIES 29 thl.12, 31 thl.14 (1994) (reporting a risk of physical abuse for chil-
dren living with two natural married parents of 0.23 compared to the risk of 7.65 for chil-
dren living with their natural mother and a cohabitee, and reporting a risk of fatal abuse
for children living with both natural, married parents of 0.31, compared to a fatal risk of
abuse of 22.90 for children living with their natural mother and a cohabitee).

414 Se Brinig & Buckley, supra note 63, at 52, 53 (noting that disability is associated
with neglect and abuse).
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lies function.*1> Society should support and strengthen the important
role that single parents and stepparents play in the lives of many
children.

The choice is simple. We can continue to pretend that we live in
a world in which every family is like Ozzie and Harriett, or we can
begin to respond intelligently to the challenges facing fractured
families.

415 As Professor Schneider aptly remarked in another context, “It is no doubt true that
you cannot get from is to ought. But you ought to know what isis before you say what eugfit
ought to be.” Carl E. Schneider, Bioethics with a Human Face, 69 Inp. LJ. 1075, 1077 (1994);
see also Ramsey & Kelly, supra note 83, at 684 (noting that although social science “research
cannot replace the normative aspects of decision making” it can “help decision makers to
be better informed about policy problems and possible solutions”).
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