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What Should the Courts
Do About Memories
of Sexual Abuse?
Toward a Balanced Approach

By Cynthia Grant Bowman and Elizabeth Mertz

ne of the most heated and troubling

debates to enter the courts in recent years

involves the reliability of delayed memo-

ries of sexual abuse. A topic once limited

to discussion among psychologists and

research scientists now occupies head-
lines and, on occasion, court dockets. Can people forget
and then remember events from earlier in their lives—
and, in particular, traumatic events such as sexual abuse?
Are memories always accurate, or can they sometimes be
mistaken?

To the uninitiated, there might seem to be a relatively
simple and obvious answer to these questions—that mem-
ories of all kinds of events, whether from yesterday or
from many years ago, can be accurate or inaccurate (or,
often, some combination of both). Indeed, existing
research seems to support this common sense response.’
The courts have for many years grappled with the general
issue of how to assess the reliability of memory in testi-
mony; it is an issue that crops up literally every time
someone testifies about any event that occurred prior to
the moment of testifying. The legal response in general
has been a measured one, avoiding the pitfalls of extrem-
ism on either side (all memories-are accurate, or all mem-
ories are nnreliable). As in so many other areas, judges
and juries have taken the more difficult, fact-specific path
of sorting out the likelihood of accuracy in each individ-
ual case, weighing all that is known about the particular
situation before them in determining what to believe. And
yet, in the area of remembered childhood sexual abuse,
both the courts and the media seem to be in danger of
swinging between extremes—d{irst accepting perhaps too
credulously claims of remembered sexual abuse, but more
recently showing signs of barring any such claim without
reasoned consideration.

How has this dramatic about-face occurred, and what
approach should the courts take? As recently as 1989,

public opinion and media coverage appeared to accept the
possibility of delayed memory® relatively unproblemati-
cally—in some instances, perhaps, without adequate
awareness of the complexities and nuances involved. The
generally receptive attitude toward delayed memory at
that time found its analogue in the legal arena, with a
number of high profile cases reflecting acceptance of evi-
dence based on memories that had returned after a time of
forgetting. ‘

Thus, when Eileen Franklin came forward after many
years to report having witnessed the murder of her best
friend at the hands of her own admittedly abusive father,
George Franklin was convicted and media coverage
ranged from neutral to approving of this result.® Analysis
of more recent media coverage shows that the media has
since moved in a dramatically different direction, now
showing a strong bias in its frequent retusal to report the
considerable evidence that supports the reliability of
delayed memories—and often concentrating one-sidedly
on reports of mistaken or false memories.* Whether
because of a socictal desire to avoid the unpleasant reality
of child sexual abuse, a preference in some quarters for
sensationalism over the less exciting mixed picture that
reality affords, or a disproportionate pressure in one direc-
tion from organized groups (see sidebar article, “A Bias in
the Flow of Information™), there is reason to doubt that
the public is receiving a balanced picture today.

What, exactly, is the state of current scientific knowl-
edge on this issue? When we examine existing studies, we
see that there is more scientific evidence documenting the
possibility of accurate delayed (or “repressed™) recall of
childhood abuse than there is of the possibility of creating
full-blown false memories of sexual abuse (see Table).
This is important only because some of the more extreme
advocates on the “false memory” side of the debate
appear to be asking their opponents for levels of docu-
mentation that they themselves cannot match. In fact,
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there appears to be ample evidence on both sides; we have
good documentation of accurate delayed recall of child-
hood sexual abuse, and we have at least adequate indica-
tions that it is possible to lead some people to produce
unfounded claims of childhood sexual abuse. In an effort
to cut through some of the hysteria and exaggeration that
surround this topic, we review below the current evidence
that directly or indirectly speaks to the problem of
remembered childhood sexual abuse.

ACCURATE “RECOVERY” OF CHILDHOOD
SEXUAL ABUSE MEMORIES

The latest studies by Linda Meyer Williams at the
University of New Hampshire’s Family Research
Laboratory directly substantiate a process of delayed
recall for a number of women who were molested as chil-
dren.’ The abuse had been documented 17 years before in
hospital records and by researchers who were conducting
a study of sexual assault funded by the National Institutes
of Mental Health. Williams followed 129 of those women
with documented sexual abuse histories, comparing the
prior study and hospital records with the women’s own
later recollections of what had happened to them. Thirty-
eight percent of the women did not report the abuse that
had been recorded 17 years earlier. Furthermore, 16 per-
cent of the women who did remember the abuse stated
that they had previously forgotten and then “recovered”
memories of the events. For these women, the process of
recovering the memories was not found to be correlated
with therapy, undermining the idea that remembered
abuse surfaces only as a result of heavy-handed therapeu-
tic suggestion. Some subjects reported that their memories
surfaced after being “triggered” by a similar event, such
as seeing someone who looked like the perpetrator. While
there were some discrepancies as to details between the
descriptions in the hospital records and the “recovered
memory” accounts, the “recovered” memories of abuse

*“Professor Bowman teaches Civil Procedure, Family Law, and
Feminist Legal Theory. Her research and writings have focused
on the rights of women.

**Building from her Ph.D. work in anthropology as well as her
legal training, Professor Mertz studies the ways in which law
translates complex social issues. Her research and writing
explore the intersection of law, social science, and society.

turned out to be largely accurate. Indeed, they were just as
accurate as the memories described by victims who had
never forgotten. In other words, the results of these stud-
ies indicate that delayed and continuous memories of
childhood sexual abuse are not substantially different as
to accuracy, and that they tend to be largely accurate.
Interestingly, a number of women who accurately
described what happened to them as children seemed
unsure, saying things like “What I remember is mostly
from a dream” or “I’'m really not too sure about this.””
Thaus, it is quite possible for adults, who are accurately
reporting abuse that happened to them as a children, to
sound unsure, which undermines credibility.

These two studies, which trace current memories of
confirmed victims of childhood sexual abuse, lend sup-
port to other studies that have looked at the question less
directly. In a number of “self-report” studies, people have
been asked to report whether they had been abused as
children, whether they had at any point forgotten the
abuse, how any remembered abuse had been recalled,
and/or whether they had been able to obtain external con-
firmation of the abuse. One study focused on a group of
53 women, who had been in a therapy group for survivors
of sexual abuse. These women had sought treatment for
symptoms that had resulted from childhood sexual abuse.
Of this group, 64 percent reported experiencing varying
degrees of amnesia, while 28 percent had high degrees of
memory blockage; approximately 74 percent of the sub-
jects in the study were able to obtain verification of their
memories. This percentage was about the same for sub-
jects whether they had continuous or delayed memories.?
External verification included corroboration by the perpe-
trator, by family members, or through physical evidence
(40 percent of the total group in the study), as well as the
accounts of other victims, including family members, who
had been molested by the same perpetrator (34 percent of
the total group). In one telling example, a woman belated-
ly recailed being molested by a brother who had since
died; she subsequently found his diary, which contained
written accounts of the very events she had independently
remembered. Otber self-report studies that focused on
subjects with claimed sexual abuse histories have found
rates of forgetting that ranged between 19 percent and
40.5 percent.’

Another source of scientific evidence that supports the
existence of repressed memory in cases involving child-
hood sexual abuse comes from research on ways in which
the brain deals with memory under conditions of fear and
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We are no longer debating delayed recall of sexual abuse.
Instead, judges must decide on a case-by-case basis

trauma. An increasing body of evidence suggests that nor-
mal memory processes are disrupted when a person is
experiencing fear or trauma.’® A normal process of “cross-
talk” between parts of the brain permiis events to be
stored as “explicit” memory, available to conscious
reflection. However, when a person is traumatized, the
body can release both high levels of adrenaline and also
naturally generated opiates to dull the pain." These natu-
rally produced chemicals, biologists have found, may
actually interfere with the process that allows us to store
and retrieve normal memories—and especially emotional
memories.? Other work suggests that opportunities to
retell a story and consciously discuss it are important to
forging and retaining even normal nontraumatic memo-
ries.” These opportunities are obviously hard to come by
for incest victims in families in which the abuse is kept
secret (which appears to be the typical case, for obvious
reasons).

A recent biological study dramatically illustrates how
trauma might affect the human brain. Using brain scans of
veterans and sexual abuse survivors, researchers actually
found that a particular area of the brain had experienced a
form of damage that could be traced through visible
shrinkage.* This damaged area of the brain, the hip-
pocampus, is highly involved in transferring short-term
memory to long-term memory. The damage also was
found in differential responses to tests that checked for
short-term memory. Consequently, both combat veterans
and sexual abuse survivors may experience memory diffi-
culties as a result of the severe stress resulting from their
exposure to trauma.

Memory difficulties among survivors of other kinds of
trauma also have been studied." The existence of amnesia
and other varieties of memory difficulties has long been
documiented among combat veterans and others.'* Among
the most intriguing evidence of “repression” is documen-
tation that perpetrators of various kinds of abuse forget
their actions.” Thus, both ends of the trawmatic interac-
tion—victim and perpetrator—seem able to “put away”
the memory of what happened under certain circum-
stances. If this can occur, then the perpetrators themselves
might honestly believe they are innocent, even though
they are not.

A final set of sources for evidence regarding accurate
“repressed” memories includes documented clinical and
anecdotal cases. Clinicians treating traumatized individu-~
als have reported instances of accurate retrieval of veri-
fied repressed memories. In one instance, for example, a

psychiatrist reported that a young man who was under
treatment recovered the memory of his mother’s attempt
to strangle him.'® This memory was verified by the moth-
er. After the young man retrieved this traumatic memory,
a number of his symptoms abated—including his inces-
sant playing of the gare of “Hangman,” which seemed to
be an attempt to express at the symbolic level a memory
that had been stored subconsciously.

In addition to clinical accounts, there are a pumber of
well-publicized accounts of accurate and verified
“repressed and recovered” memories. One of the most
well-known examples involved a priest, Father Porter,
who molested a number of children during the 1960s.
Several decades later, in 1989, one of his victims began to
remember the abuse that he had suffered and subsequently
sought verification of these delayed memories. He was
able to obtain confirmation from the perpetrator himself
(who admitted to the abuse) and from other victims who
came forward when the case received publicity, as well as
from contemporaneous reports of Porter’s abuse——reports
that were acknowledged by church officials.”® A similar
case, involving abuse by a boy’s choir camp director, also
received media attention; in this case Ross Cheit, a pro-
fessor of political science at Brown University, was able
to obtain confirmation of his memories of sexual abuse—
memories that surfaced after 25 years. As in the Father
Porter case, Cheit substantiated his “repressed” memories
in multiple ways: the perpetrator confessed, other victims
came forward, and there were contemporaneous witnesses
and reports of the abuse.”

Once the phenomenon of delayed or repressed memory
is documented in even one case, and the evidence goes far
beyond that,”’ we are no longer in the realm of debating
whether this kind of forgetting can happen at all. Instead,
the question becomes how to determine what happened in
any individual case.

Significantly, sexual abuse memories that are capable
of better documentation frequently involve situations out-
side of the home, ones in which clergy, teachers, or other
trusted confidantes have harmed children. When a
molestation occurs within the family, it is less likely that
other witnesses—typically family members bound by
family habits of loyalty and secrecy—will come forward.
Thus children, disproportionately girls, who are molested
in their homes are more likely to delay their revelations
and are also less likely to be believed when they disclose
what happened. Even when molestation happens in the
home, however, there are women whose delayed recall of
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Table |
What We Know—Existing Scientific Research & Anecdotal
Accounts of Remembered Childhood Sexual Abuse

*This indicates that there are a number of other studies or accounts along the lines of the ones listed ones here; for purposes of this
article we simply chose one or two as examples of a particular kind of documentation of the phenomenon.

**These popularized accounts also contain anecdotes; note, however, that some are elaborated to make better “stories” for a wider audi-
ence: “[clertain scenes and dialogue have been dramatically recreated in order to convey important ideas or to simplify the story.”

Loftus, Myth, at xi.
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abuse has been confirmed. One of the better-known cases
involved Marilyn Van Derbur, who upon recovering
delayed memories of sexual abuse by her father received
corroboration from her sister, who had never forgotten
being sexually abused as a child.” In addition to these
more visible cases, there are a number of popular books
recounting instances of repressed memories (see Table).

Ample evidence from scientific studies and document-
ed anecdotes supports the exisience of delayed memory
and accurate recall of traumatic events such as child sexu-
al abuse.

INACCURATE AND MISTAKEN MEMORIES
OF CHILDHOOD SEXUAL ABUSE

It seems likely that it also is possible to produce mis-
taken or imaccurate accounts of childhood sexual abuse.
Although there are no studies directly supporting this
proposition, there is one survey of “retractors” in which
people who claim to have had false memories of abuse
(which they subsequently retracted) were asked about
their experience.” If some of the anecdotes reported by
survey respondents are accurate, they indicate that at least
a few therapists have indulged in heavily suggestive and
unethical practices that may indeed have produced inac-
curate recall.”® (Unfortunately, unlike some self-report
studies about remembered abuse, this survey did not pro-
duce data about independent sources of confirmation.)®
An additional survey contains what might be termed a
“second-hand report” question: therapists who attended
national and international psychotherapy meetings and
therapy training courses (taught by the author of the sur-
vey) were asked “Do you know of any cases where it
seemed highly likely that a trauma victim’s trauma was
somehow suggested by a therapist rather than a genuine
experience?”® Nineteen percent of the respondents replied
in the affirmative. While it would be preferable, of course,
to have more direct reporting and evidence, we can take
this at least as an indirect indicator that some members of
the profession see cause for concern.

From the area of brain biology, there is work indicat-
ing the frailty of what is called “source memory,” or the
connection of a remembered event to the context within
which it occurred. Thus, when source memory grows
weaker, it is possible that people will forget when or in
what context a particular remembered event occurred and
may erroneously put memories from different contexts
together.” When gaps occur in the “plot lines” of the sto-
ries told by memories, people may also fill in the gaps
with inferences, thereby combining new information or
experience with older material.® This process can occur
with “regular” continuouns memory as well as with
delayed recall, and can create mistaken recollections in
both settings.

If fading source memory results in an account that
amalgamates events from different times and places, the
resulting story may not be entirely incorrect; it may sim-

ply contain elements of several “true” stories. For exam-
ple, if someone remembers having a fistfight with the
same person on two different occasions and mixes memo-
ries of the two occasions, the resulting account may be
erroneous only in attributing details of one event to the
other. Thus, in retelling the “story” of the second fight,
our subject might mistakenly say that his opponent wore a
green shirt, or yelled insulting words, when in fact these
were events that occurred during the first fight. The
resulting memory, then, is not whelly “false”—it mixes
elements that are eatirely true (“the second fight
occurred”) with some that are true but mislocated. Judges
are familiar with this type of mistake in eyewitness testi-
mony of all sorts.

Some might advocate a radical response to this and
other realizations about the frailty of memory; if mistakes
can happen, they might argue, then we should never rely
on memory as evidence. In our hypothetical, for example,
this might lead to doubting whether either fight ever
occurred at all. However, the more reasonable response
would be to take a balanced approach, weighing all the
evidence in an effort to distinguish whether the essential
elements of the story are true. This is in fact what the
courts do every day in assessing witness testimony. Thus
studies of the fallibility of source memory and of memory
processes in general” leave us with a clear cautionary
message: that all memory is susceptible to error and that
care should be taken in assessing the accuracy of recall. It
is not clear that these studies distinguish in any meaning-
ful way between continuous and delayed recall. In both
cases, it is possible to mix information.

Still better evidence of the possibility of creating incor-
rect recollections of sexual abuse comues from studies of
analogous situations—situations that involve memories
not of sexual abuse but of other arguably similar traumat-
ic sitvations. A frequently cited study caused subjects to
create false memories of being lost as a child: five people
were told by trusted family members that the event {get-
ting Jost) had occurred, and they subsequently adopted the
story as a true memory and even elaborated on it, provid-
ing details.® Of course, there is a difference between hear-
ing a story of an event from one’s childhood told by a
family member (who claimed to have witnessed it} and
being questioned by a therapist or other outsider who had
no insider status or knowledge about a person’s child-
hood. Stories from family members are a frequent source
of information about and reinforcement of childhood
memories. This study involved direct suggestion, where
the subject is told that the event actually happened rather
than asked whether any such event ever did happen.
Furthermore, while an event such as being lost at a mall is
arguably tranmatic at some level, it is hardly analogous to
the trauma of repeated sexual violation by a trusted family
member. A recent attempt to replicate the “lost in a mall”
study succeeded in implanting false memories of being
lost in a mall in three out of twenty subjects, but failed in
all cases to implant false memories of having had a rectal
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enema as a child.” However, these studies at least demon-
strate that it is possible through suggestion to bring some
people to believe in autobiographical events that never
occurred. There are also studies documenting the produc-
tion of error in memories of other kinds of traumatic
events.” If it is possible to create false or inaccurate mem-
ories regarding some kinds of traumatic events, then it
might also be possible to induce unfounded memories of
childhood sexual abuse.

Perhaps the best evidence supporting allegations that it
is possible to create full-blown memories about sexual
abuse when none occurred comes from anecdotes. In one
case, an investigator induced a man to confess to events
involving sexual abuse that had been fabricated by the
investigator.” Interestingly, another anecdote involves
false memories—but of combat in Vietnam, when the
subject had never actually been to Vietnam or in combat.*
This anecdotal evidence has never led commentators to
cast widespread doubt on the validity of the stories of
genuine Vietnam veterans who seek treatment for disor-
ders resulting from the trauma they suffered. (Yet the
existence of some unfounded memories in the sexual

abuse area has led some commentators to argue for the
wholesale rejection of any such claims.) There are also a
number of popular accounts involving clients who claim
that heavy-handed suggestive techniques produced
unfounded memories of sexual abuse (see accompanying
Table).

In sum, there is adequate evidence to suggest that some
people may create unfounded memories of childhood sex-
ual abuse, either under pressure from heavy-handed sug-
gestive techniques or possibly through some deterioration
of source memory. We do not yet have studies directly
documenting this phenomenon, nor do we know whether
indirect guestioning by nonfamily members is likely to
have the same etfect as heavy-handed suggestion, particu-
larly when performed by family members. But available
evidence from analogous situations and anecdotes sug-
gests at least that direct and heavy-handed techniques can
induce some individuals to adopt, as true memories,
events that didn’t occur. Indeed, it is hardly a surprise to
legal professionals that people at times confess to crimes
they didn’t commit or make mistakes in remembering
events. (Continued on page 14)
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TOWARD A “BALANCED” APPROACH:WHY
THE LABELS “TRUE” AND “FALSE”
MIGHT BE MISLEADING

Throughout this article, we have frequently used quo-
tation marks when writing about “true” or “false” memo-
ry, and about “normal” or “repressed” memory. This is
because these labels themselves may be part of the prob-
lem—they simplify a complex situation in a way that may
be misleading, As we have noted, memory works in com-
plicated ways, sometimes mixing a plot line that is accu-
rate as to gist with inaccurate details. Memories of past
events may also exist somewhere along a contintum of
conscious awareness that has many shades of gray
between fully conscious and com-
pletely blocked recall. Thus it would
be possible to have a memory that
could be described as partially
blocked, or one that is uneasily send-
ing signals that are not fully conscious
but also not completely outside of
conscious awareness. When we sort
this complicated reality into black-
and-white categories, it may create a
misleading sense of clarity and com-
fort. As messy and complex as this
might be, it is often more accurate to
approach the phenomenon of delayed
recall as an issue of “more” and “less”
accurate rather than in terms of “true” versus “false.”

The law has frequently dealt with complicated social
realities of this kind by adopting balancing and weighing
approaches rather than “on/off” or “black/white” meth-
ods. Rather than bar all recalled testimony, for example,
we encourage a process of weighing the evidence in each
individual case. Similarly, in balancing or weighing
delayed recall testimony, courts and juries should consid-
er all available information and circumstances, giving
each case the attention required if we are to achieve jus-
tice both for those accused and for victims of child abuse.
This would involve, for instance, careful inquiries into the
circumstances surrounding the return of the memories
(Was heavy-handed suggestion involved? Was there
something in the current context that might have triggered
the recollection?), as well as consideration of all other
evidence that contributes to an overall assessment of the
credibility of the recollections.

As Judge Lowell Jensen of the Northern District of
California noted,

By definition, trials are based on memories of the
past. The recognition that memories grow dim with
the passage of time is part and parcel of the trial
system. Jurors are instructed that in assessing credi-
bility they are to consider the ability of the witness
to remember the event with the implicit assumption
that asserted memories of events long past must be
subject to rigorous scrutiny . . . . [A “recovered
memory” case} is a “memory” case like all others.

After direct and cross examination, after considera-
tion of extrinsic evidence that tends to corroborate
or to contradict the memory, the focus must be on
the credibility, the believability, the truth of the
asserted memory.*”

This balanced approach prevents the exclusion of reli-
able testimony while subjecting more dubious testimony
to the proper scrutiny. The Second Circuit has noted that a
“more optimistic view of witness reliability and jury per-
ceptiveness” underlies the move in Federal Rule of
Evidence 601 to “abolish] ] almost all grounds for witness
disqualification,”® and has also directed our attention to
the “presumption of admissibility of evidence” recently
underlined by the U.S. Supreme
Court.” These goals can best be
served by the kind of balanced, case-
by-case consideration of evidence
based on memory (of whatever kind)
described by Judge Jensen.

Certainly, as some have urged,
tragic results would follow were all
“recovered” memories unquestion-
ingly accepted, without any careful
inquiry as to accuracy.”® At the same
time, there is a tragedy in rejecting
all “recovered” memories of abuse:
child molesters may go unpunished
and undeterred, while their victims
find once again that there is no hope of a fair hearing for
the truth.

* * *

When confronted with a witness’s testimony based on
delayed memory, the most measured response, as is o
often true, involves much work and painful decisionmak-
ing. While the media and the public may be free to swing
wildly between extremes on such issues, the courts and
legal system need to develop a more balanced and careful
approach—in order to serve the ends of justice better.
This is hardly a new role for the legal system; once again,
judges and juries must avoid quick or easy decisions, live
with the difficult sense of uncertainty that comes of refus-
ing to pre-judge individual cases, and perform the
painstaking task of weighing all the evidence and listen-
ing to each story that comes before them. In providing a
middle way between the extremes (all delayed memories
are true, all delayed memories are false), judges and juries
may lead the way toward a reasoned response to this
polarized and emotionally charged problem.

1. The American Psychological Association’s Working Group on the
Investigation of Memories of Childhood Abuse, although deeply divid-
ed, managed to agree both that “i’s possible to create a false belief” and
that “it’s possible to retrieve a lost memory.” K. Ode, Task Force
Investigates Repressed Memory Issue, STAR TrIB, (Minneapolis-St.
Paut), Oct. 11, 1993, at 3E.

2. We avoid the use of the controversial tetms “repression” and
“repressed memory.” While the exact mechanism by which forgetting
occurs is obviously very interesting to psychologists, the legal communi-
ty is probably most concerned with the outcome—that some kind of for-
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getting does occur, in whatever fashion.

3. See Cinde Chorness, Her Memory, Her Dad on Trial in '69
Killing, Crr. Tris., Nov. 10, 1990, at” 8 (‘the defense is expected to sug-
gest that Franklin Lipsker’s subconscious concoted the memory of mur-
der to avenge her sexual abuse by her father.”); Life Sentence in 1969
Killings, S. F. CHroON., Jan.30, 1991 at A4 ( “I feel the abuses I have
committed upon my family have led my accusers to cither dream. .. [or]
fabricate ... that I had murdered Susan Nason in order that they could

vent their rage...” (quoting George Franklin)). The United States
District Court for the Northern District of California recently granted
Franklin’s habeas petition on other grounds, but resoundingly rejected
Franklin's argument that his conviction was improper because founded
on “recovered” memory:

It was clear at the time of the trial, as it is today, that reliance by
a jury on “recovered memory” testimony does not, in and of
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itself, violate the Constitution. Then as now, such testimony is
admitted into evidence and is then tested as to credibility by the
time-honored procedures of the adversary system . . . .This case,
then, may be described as a “recovered memory” case, but in
reality it is a “memory” case like all others,

Franklin v. Duncan, 1995 WL 166229 (N.D. Cal.). It is therefore
puzzling to see the Franklin habeas ruling characterized in the popular
press by commentators such as Alan Dershowitz as “a stunning rebuke
to the ‘repressed memory’ movement”. A. Dershowitz, Repressed
Memories and the Law, ALBANY TiMES-UNION, Apr. 10, 1995, at A8,

4. M. Males, False Media Syndrome: “Recovered Memory,” Child
Abuse and Media Escapism, 7 EXTRA (Publication of Fairness and
Accuracy in Media) 10-11, Sept./Oct. 1994; K. Butler, Marshalling the
Media, FAMILY THERAPY NETWORKER, Mar/Apr. 1995, at 36; J. Herman,
Presuming to Know the Truth, 48 NIEMAN REPORTS 43-45, Spring 1994;
C. G. Bowman & E. Mertz, A Dangerous Direction: Legal Intervention
in Sexual Abuse Survivor Therapy, 109 Harv. L.Rev. 549, 618-22
(1996); M. Landsberg, Beware of Faise Prophets, TORONTO STAR, Feb.
11, 1996, at A2.

5. L. M. Williams, Recovered Memories of Abuse in Women with
Documented Child Sexual Victimization Histories, 8 J. TRAUMATIC
STRESS 649 (1995); L. M. Williams, Recall of Childhood Trauma: A
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Although we do not here discuss at any length the issue of admissi-
bility of expert or scientific testimony on the subject of repressed memo-
ry, it should be apparent from our discussion that at least some kinds of
expert testimony from both sides of this heated debate ought to be
admissible under the terms of Daubert, as there are scientific studies
using the usual methods (and published in peer-reviewed journals) sup-
porting both the existence of accurate repressed memories and the possi-
bility of creating inaccurate memories. Indeed, a survey by one of the
“false memory” advocates actually supports the existence of relatively
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tem, still it is salutary to be reminded that caution is essential. And cer-
tainly, outside of the legal system, it might be possible for an accusation
to receive unquestioning acceptance.
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