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L. Introduction
As an internet technology developed, especially advances in
semiconductor technology making it possible to increase both processing speed and
capacity, there have been reported almost daily in Japan new establishments of electronic
market places on web sites where businesses can purchase and sell goods and services
from others just like they do on real market places. This is called the business-to-business

electronic market place (“B2B”) and has been heralded as one of the most revolutionary

" LL.M. expected May 2005, University of Virginia School of Law; LL.B. in 1996 and LL.M. in
1998 at the Chuo University in Japan as the Chuo University Scholarship Student. Passing the Chuo
University Faculty of Law Assistant Professor Examination in 1999. Passing the Japanese Bar
Examination in 1997 and admitted as the member of the Tokyo Bar Association in 2000. From 1988
to 2000, trainee at the Legal Training and Research Institute of the Supreme Court of Japan. Since
2000, the member of the Japan Copy Right Institute and the Japan Civil Law Institute.
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innovation in the business world.” This new technology gives great benefits to both
sellers and purchasers. As to the purchasers, because they can negotiate several sellers
through B2B almost at the same time, they can reduce the costs of procuring raw
materials. In addition, they can obtain the most recent information as to price and
quantity supplied at the specified time through B2B, which is almost impossible at real
market places. On the other hand, sellers are able to find purchasers who need their
products easily. Needless to say, in real marketplaces, finding purchasers is no easy and
is also a time consuming and costly task. For businesses being able to supply high quality
products but lacking network in real market places, a transaction through B2B gives
greater business opportunities.’

One of the examples of newly created B2B in the U.S. is “Covisint.” *On
September 2000, the Federal Trade Commission (“FTC”) approved the establishment of
“Covisint” formed by five automobile corporations in the U.S. for the purpose of
procuring raw materials through the internet with low price and high efficiency. The main
concern of the FTC was that its formation should be a violation of the section 7 of the

Clayton Act. However, the FTC concluded that it would let Covisint go forward with the

? The Federal Trade Commission, Entering the 21" century: Competition Policy in the World of
B2B Electric Market Place, introduction (2000), available at
http://www.ftc.gov/0s/2000/10/b2breport.pdf (last visited Jan. 31, 2005) [hereinafter Staff Report].
Staff Report includes a description of various aspects of B2B and efficiency it provides, and outlines
the guideline to cope with antitrust concern in the context of B2B.

3 Nikkei Computer. Co., B2Btointernettorihikisho [B2B and Transaction Through Internet],
NIKKEI COMPUTOR, Jun 19, 2000, at 206-207 [hereinafter Transaction Through Internet).

* The Federal Trade Commission, FTC Terminates HSR Waiting Period for Covisint B2B Venture,
(2000), available at http://www.ftc.gov/opa/2000/09/covisint.htm (last visited Feb. 2, 2005)
[hereinafter Press Release Covisist]. See also F. Martin Dajani, Beyond Covisint-Antitrust Scrutiny of
B2B Exchanges, 57 J. MO. B. 186, 186-190 (2001). See also Compuware Corporation, About Covisint,
at http://www.covisint.com/about/ (last visited Feb. 4, 2005). It describes Covisint as central hub
where suppliers of all sizes do business in single environment using the same interface, user i.d., and
pass word. Id.
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reservation that the FTC was continuing concern about its operation.” Also, in Japan, in
the fields of information equipment, software, and components of automobile, especially
after 2000, several B2Bs have been created.’

Because, as mentioned before, it is easy on the web site for many sellers
and purchasers to join a transaction at the same time compared to real market places and
easy to communicate with each other, we can expect substantial reduction of the costs
concerning each transaction.’ In fact, Matsushita Electric Corporation announced that it
could achieve from 10% to 15% of cost reduction by procuring components of television
through B2B which had started its operation on April 2000.% After this announcement, a

lot of businesses directed their attention to B2B in order to reduce costs concerning each

> See, e.g., Press Release Covisist, supra note 4. It says that “because Covisint is in the early stages
of its development and has not yet adopted bylaws, operating rules, or terms for participant access,
because it is not yet operational, and because its founders represent such a large share of the
automobile market, the Commission cannot say that implementation of the Covisint venture will not
cause competitive concerns.” Id.

% See e.g., GYO HAYASHI, NIHONBAN DOTCOM BUSINESS SEIRYOKUZU [POWER
BALANCE IN INTERNET BUSINESS IN JAPAN] 2-16 (Askee, 2000).

" Transaction Through Internet, supra note 3, at 206. In Japan, the primary form of transaction on
B2B has been conducted with using the “auction function.” Under this form, in a transaction of its
initiative in a seller, after several purchasers bit for it, a seller compare the price presented by each
purchaser and conclude the transaction with the purchaser who presented the highest price. On the
other hand, in a transaction of its initiative in a purchaser, after several sellers bit for it, a purchaser
compare the price presented by each seller and conclude the transaction with the seller who presented
the lowest price. Id. at 207. Other form of transaction on B2B in Japan has been the catalogue sales. In
fact, in addition to hosting auctions, most of B2Bs post online catalogue, which are essentially the
electronic equivalent of paper catalogues. Online catalogues are often tailored for specific customers
by including specialized pricing or product selections. Id. at 207-208.

® YOHJI TANIGUCHI, DENKISHOTORIHIKISHIJOH KOHCHIKU [ESTABLISHMENT OF
WEB-BASED MARKET PLACE] 18-22 (Seiseisha, 2000). In Japan, the importance of establishing
internet market places and realization of procurement of raw materials through them has been
recognized after 1996. It has been, however, the main hurdle of this realization that the only internet
resource available at that time for businesses was the low speed internet. It can be said that the recent
developments of the broadband internet all over the country made it possible to establish the internet
market places. In addition, other characteristics to be pointed out in the course of development of B2B
in Japan is, different from the U.S., B2B had been established not by venture companies but by
corporate giants to lower their procurement cost. Id. at 20-22.
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transaction by purchasing raw materials through the internet jointly with competitors.9
After the bubble economy came to a deadlock, the Japanese economy has been suffering
from depression and struggling cost reduction as well as restructuring. Due to its potential
procompetitive effects, that is, the possibility to reduce costs dramatically, this new
market place is expected to turn around the Japanese economy.10

However, the fact that buyers communicate easily through the internet
means they can form a cartel or conclude agreements easily to restrain free competition

on the web site markets'' and detect deviation' from them. There must have been

? The Fair Trade Commission in J apan, Genzairyotouno choutatuwomokutekitosuru
kigyoukanndennsishoutorihikisijounoseturitunikannsuru jigyoukshakaranosoudannjireunituite
[Consultation Case Concerning Establishment of E-Commerce market with the view to Purchasing
Raw Materials Jointly], (2000), available at http://www.jftc.go.jp/pressrelease/12index.htm#dec (last
visited Feb. 2, 2005) [hereinafter Consultation Case Concerning B2B].

' Conor Maguire, B2BhaEUtonihonnodokusennkinnsiseisakujounokyouteinokibantonaruka
[Whether B2B become a foundation of treaty concerning antitrust policy between EU and Japan],
(2000), at http://www.jmcti.org/jmchomepage/jmcjournal/data/2000_09/kikouQ1.pdf (last visited Dec.
22, 2004).

"1t has been recognized that easy communication through web-based communication tools might
facilitate the formation of cartels or other form of anticompetitive agreements. See e.g., U.S. v. Airline
Tariff Publishing Co., 58 FR 3971, 3974 (Department of Justice Jan. 12, 1993) (Proposed Final
Judgment and Competitive Impact Statement). It said that “These agreements, understandings, and
concerted actions were reached and effectuated through each of the airline defendant's use of the
computerized fare dissemination services of ATP to (1) exchange proposals and negotiate fare
changes; (2) trade fare changes in certain markets in exchange for fare changes in other markets; and
(3) exchange mutual assurances concerning the level, scope, and timing of fare changes. The
combinations and conspiracies alleged in the first cause of action had the effect of depriving
consumers of scheduled air passenger transportation services of the benefits of free and open
competition in the sale of such services.” Id. at 3974.

This case was a sellers’ price fixing case not buyers’. However, what is notable is that sellers relied
heavily on computerized communication as indicated above. It cannot be denied that, compared to real
market places, participants in B2B transaction tend to use web-based communication more than when
joining real market places, because, faced with more convenient way of communication, there are no
reasons for their withholding to take advantage of it. In this sense, an antitrust concern that web-based
communication facilitates the formation of cartels would apply to purchasers’ participants of B2B
transaction. In addition, this case demonstrates that as commerce shifts to the electronic marketplaces
and courts confront the question of whether communication concerning price between competitors
constitutes an unlawful antitrust activities, the critical inquiry shifts from whether the firms meet the
agreement to whether or not it is possible to find an agreement from a record of communication, in
other words, whether or not it is possible to find that their observed interactions constituted the
forbidden process and that so can be enjoined under the section 1 of the Sherman Act. An obtaining a
record of communication between competitors as to challenged conduct would be easier in
transactions on the web site than ones using telephones or writing letters, since communications
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buyers’ agreements long before B2B and these agreements were concluded without using
internet based communication. However the potential for B2B to aid buyers’ agreements
is worth focusing on'” because the newly enhanced ability of commercial buyers to reach
purchasing agreements might lead to anticompetitive collusive monopsony
(“oligopsony”)14 agreements15 to lower input prices by conspiring to depress the

quantities of input purchalsed.16

among parties are to be recorded at servers located in internet providers. However, as explained later
in this article, even when a record of communications should be obtained, direct evidence to find
agreements is not always easy. In addition, since the most of B2Bs lack the signaling system to inform
competitors of their prospects about future price, it would be sometimes difficult to infer agreements
onlly from a record of communications.

? Jonathan B. Baker, Identifying Horizontal Price Fixing in The Electronic Marketplace, 65
ANTITRUST L.J. 41, 44 (1996). It says that “improved information exchange may also facilitate
coordination by reducing any single firm's incentive to deviate from a coordinated...But if rivals can
detect and will match price reductions very quickly, as may occur when prices are posted in the
electronic marketplace, this incentive can be greatly weakened.” Id. at 44.

" Id. at 44-45.

1 Monopsony is the “term used to describe the situation where there is only one seller of a product,
monopsony where there is only one buyer.” In re Beef Industry Antitrust Litigation, 907 F.2d 510, 514
(5th Cir. Tex. 1990). The court in this case defined the term “monopsony” by quoting RICHARD
POSNER & F. EASTERBROOK, ANTITRUST: CASE, ECONOMIC NOTE AND OTHER
MATERIALS 148 (2d ed. 1981). The classic example of monopsony is said to be the company town
existed even today in rural area of Japan. The company was often the only employer for hundreds of
miles and thus it had a captive labor market. The residents, sellers of labor, had the only one purchaser
to which to sell their labor. Because there are no other competitors for labor force, the company
usually pays artificially low wages and otherwise takes advantage of captive labor market. Eventually
residents leave the company town, exiting the market and reducing the output of labor. It is this
exiting from the market that antitrust regulators seek to prevent. When buyers have market power, in
the short term, prices are reduced as sellers reduce their margins and increase efficiencies in order to
meet the demand of a powerful purchaser. However, at some point, sellers may no longer find it
profitable to produce the goods and services and eventually leave the market, making it less
competitive. See generally Dajani, supra note 4, at 190.

On the other hand, according to Jonathan M. Jacobson & Gary J. Dorman, Monopsony Revisited: A
Comment on Blair & Harrision, 37 ANTITRUST BULL. 151, 152 (1992), the term “oligopsony” is
used to refer a buyers’ agreement to “restrict output (purchases) on the buying side of a market,
thereby depressing purchasing prices.” Id. at 152.

'* There are no examinations about natural monopsony in Japan. However, in the U.S. it has been
pointed out that the antitrust law does not appear to forbid the existence of natural monopsony itself.
See Roger D. Blair & Jeffrey L. Harrison, Rethinking Antitrust Injury, 42 VAND. L. REV. 1539, 1568
(1989). It also says that “[n]atural monopsonies arise from the existence of a single buyer, where the
buyer’s sole participation is due to circumstances beyond the buyer’s control. The result is appropriate
because the buyer cannot do much about the fact that no one else wants to buy the product in question.
This is not to say that there will be no adverse consequence for social welfare, but there is no remedy.”
Id. at 1568. In other words, a dismantling of a single buyer of natural monopsony into small units to
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Although, as mentioned above, transactions through B2B include antitrust
concerns, especially oligopsony agreements which could be facilitated by easy
communications, in Japan, there have been few studies on this area. Also, the only
guidelines issued by the Fair Trade Commission in Japan (“FTCJ”) is Consultation Case
Concerning B2B."” This is because all the factors which could facilitate the formation of
oligopsony agreements are relatively new in Japan.

The first of all, the formation of B2B has started recently in Japan.
Traditionally in Japan, sellers have had a strong bargaining power advantage over
purchasers. Sellers have been corporate giants, who always purchased raw materials from
their subsidiaries and sold their final products to consumers. Consumers have been, in
general, willing to accept proposed prices from corporate giants without thinking whether
it was too expensive. Therefore little attention has been focused on anticompetitive
effects which might be caused by buyers’ agreements. Consumers have never dreamed of
forming buyers’ cartel to negotiate the corporate giants to lower the proposed prices.

In addition, in general, buyers are numerous and it has been difficult to

unify them into agreements. The internet, however, drastically changed the bargaining

eliminate its market power would impose welfare losses of uncertain magnitude, which means that
productive inefficiencies would result. However, when a natural monopsony abuses its market power
to influence price, it would fall within the prohibition of the section 2 of the Sherman Act.

'® Costs concerning reaching agreements to fix the price are one of the principal costs in forming a
price fixing cartel. See e.g., RICHARD A. POSNER, ANTITRUST LAW: AN ECONOMIC
PERSPECTIVE 51 (University of Chicago Press 1976). It discussed such a cost in the context of
sellers’ cartel. However, on B2B market places, these costs can be reduced through web-based
communication.

' Consultation Case Concerning B2B, supra note 9. In the guidelines, the FTCJ pointed out several
antitrust apprehensions concerning B2B by citing the real cases it had been consulted. However, the
FTCIJ did not clarify any criteria to decide an antitrust illegality of each case. Since there have been no
recommendations nor hearing cases which the FTCJ dealt with concerning B2B, in concluding its
analysis, the FTCJ says that, although it is desirable that B2B will be established more and more since
it gives procompetitive effects on the national economy, because whether or not it includes an antitrust
illegality depends on the way of its operation, the FT'CJ’s basic policy of B2B is that it will continue
its further supervision on B2B transactions.
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power balance between sellers and purchasers. It has made it possible for purchasers to
obtain as much information as they can with extremely low costs and to communicate
with each other. This aspect can enhance a formation of cartels among purchasers to
decrease the input purchased and lower the prices. Further, on B2B, the number of
participants in a given market is relatively small compared to real market places, which
could make it possible to unify buyers into agreements.

The second factor which could facilitate the formation of oligopsony
agreements in Japan is that because of the long lasting depression even corporate giants
are forced to participate in internet market places to reduce procurement costs of raw
materials, after examining well if it would contribute more cost reduction than dealing
with their subsidiaries. Because Japanese corporate giants have been so conservative and
unwilling to transact with the businesses which have not dealt with them before, without
the long lasting depression, it can be said that there was only a small possibility for
corporate giants to join B2B." Corporate giants, with initial huge bargaining power, have
participated in B2B as purchasers and raised an antitrust apprehension due to their

buyers’ agreements. It should be noted that in Japan buyers who have raised an antitrust

'8 See generally International Information Study Group at Chiba University Faculty of Horticulture
Economy Division, Aiteinosinpotoryutuseido [Development of IT technology and distribution system],
(2004), available at http://www.h.chiba-u.ac.jp/glocal/lec10404.htm (last visited Jan. 30, 2005).
According to this article, at the perfectly competitive market places, purchasers might look for the best
suppliers, including the one which they have never dealt with before, in order to reduce their costs
concerning manufacturing their products. In order to find the best supplier, purchasers have to compile
as much information as they can, which would force them to incur a lot of costs. On the other hand,
given that purchasers would transact with suppliers within their hierarchy, although they do not have
to incur costs in order to find the best supplier, total costs concerning manufacturing their products
should be higher. Whether purchasers would choose to look for the best supplier or transact with
suppliers within their hierarchy depends on a lot of factors, such as economical condition, nationality,
traditional way of transaction in the country, and so on. It cannot be denied that, in spite of the fact
that web-based communication tools drastically reduce the costs to look for the best supplier,
generally speaking, corporate giants in Japan are reluctant to deal with new suppliers, but rather prefer
procuring raw materials and components within their hierarchy. In this sense, it can be said that the
long lasting depressions gave corporate giants an incentive to participate in B2B transaction and to
deal with new suppliers.
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apprehension because of buyers’ cartel are not consumers and newly established joint
ventures but in most cases corporate giants and their subsidiaries. The present
circumstances in Japan are different from the U.S. in that corporate giants rather than
consumers and newly formed joint ventures have taken advantage of convenient tools of
communication on B2B.

As explained above, all the factors which could facilitate the formation of
oligopsony agreements are relatively new in Japan. The emerging of high speed internet
which have made it possible to communicate more effectively on B2B and the long
standing depression which forced corporate giants with huge bargaining power are all
newly appeared factors. Due to the emergence of these factors, an antitrust apprehensions
of buyer cartels has arisen in Japan. For the reason explained above, in Japan, there are
few studies on oligopsony agreements which could be caused by convenient tools of
communication through the internet as well as B2B and only the guidelines issued by the
FTCJ is Consultation Case Concerning B2B.

The FTCJ points out several antitrust concerns in its guidelines named
Consultation Case Concerning B2B: First, in B2B transactions, there might be
unreasonable restrictions on trades; Second, participants of markets tend to restrict
competition through web-based communication among sellers or buyers. Third, given
that, participants are obliged to buy anything on B2B, such a conduct might cause an
antitrust illegality as unreasonable restrain of trade; and Fourth, given that procurement
of raw materials on the B2B market places should be indispensable for participants, a

foreclosure from the market should be a violation of the Law Concerning Prohibition of
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Private Monopolization and Maintenance of Fair Trade" () apanese Antimonopoly
Law”).20 In this guideline, however, the FTCJ does not analyze an antitrust concern that
B2B transaction might encourage the formation of oligopsony agreements among buyers.
This article seeks to provide a lodestar in applying the Japanese
Antimonopoly Law to real cases concerning B2B in which the exercise of market power
by buyers would cause an antitrust illegality. The cases which would be accused as the
exercise of market power under the Japanese Antimonopoly Law are that buyers agree to
reduce the price by lowering input purchased. Absent an agreement among buyers, even
if an input purchased at a market has actually been lowered, such a business activity
would not be a violation of the Japanese Antimonopoly Law as explained later in this
article. Thus, this article focuses on cases with buyers’ agreements and provides the

criteria to determine an antitrust illegality under the Japanese Antimonopoly Law. Also,

' Law No. 54 of 1947 in Japan. The Japanese Antimonopoly Law prohibits (1) to restraint “free
and fair competition” by consulting with other entrepreneurs, (2) to unjustly maintain its monopolistic
position or unjustly exclude other competitors, or (3) to distort any competition by using any of the 16
types of unfair trade practices. Among the three conducts as mentioned above, the conduct referred to
in item (1) is called “unreasonable restraint of trade (cartel),” which means “to mutually restrict the
business activities by making cooperative decision concerning sales price, sales volume, consolidation
of manufacturing facilities and restriction of business partners among competitors, and thereby
causing to substantially restrict the competition in any field of trade. This unreasonable restraint of
trade constitute conducts such as “bid rigging,” “price cartel,” “market segmentation cartel,”
“transaction terms cartel,” “cartel on supply restriction,” “trading partner restriction cartel,” and others.
The conduct stated in (2) above is called “private monopolization,” which means for the entrepreneurs
to “exclude or control the business activities of other entrepreneurs, thereby causing contrary to the
public interest, a substantial restraint of competition in any particular field of trade.” Specifically, this
means any conduct by a company with high market share to exclude participation of new entrants or
restrain the business activities of other competitors by using unjust means (in many cases, but not
limited to, any means that violate the law) in order to increase or maintain its market share. “Unfair
Trade Practices” described in (3) above means 16 types of conduct designated by the FTCJ which may
inhibit fair trade (efficient competition). These types of conduct are prohibited as preliminary acts of
aforementioned cartel or private monopolization. These conducts are (i) concerted refusal to deal, (ii)
other refusal to deal, (iii) discriminatory pricing, (iv) discriminatory treatment of transaction terms,
etc., (v) discriminatory treatment in a trade association, (vi) unjust low price sales, (vii) unjust high
price purchasing, (viii) deceptive customer inducement, (ix) customer inducement by unjust benefits,
(x) tie-in sales, etc., (xi) dealing on exclusive terms, (xii) resale price maintenance, (xiii) dealing on
restrictive terms, (xiv) abuse of dominant bargaining position, (xv) interference with a competitor’s
transaction, and (xvi) interference with internal operation of a competitor’s company.

0 Consultation Case Concerning B2B, supra note 9.
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this article analyzes several tangential facts and circumstantial evidence to infer buyers’
agreement. This is because, in the real practices under the Japanese Antimonopoly Law,
in spite of the fact that finding an agreement among buyers is often the decisive point in
cartel cases, obtaining direct evidence to find an agreement is not always easy task even
on B2B. Namely, in Japan, the proof of an agreement in cartel cases has tended to rely
heavily on direct evidence and the information provided by whistle blowers. However,
both direct evidence and the information from whistle blowers are not always obtainable
and continuing relying on them could promote the illegal interrogation practices. As
explained later in this article, Japan has a bad interrogational tradition that illegal ways
such as fraudulent means have been used to obtain direct evidence and one of the factors
that caused this tradition was the heavy reliance of direct evidence by both the FTCJ and
courts. In addition, in Japan, there are no protections on whistle blowers. Therefore the
examination on tangential facts and circumstantial evidence are always necessary in
cartel cases.

Part II of this article describes the characteristics of B2B transaction,
explaining its procompetitive and anticompetitive effects and how it may facilitate
formation of buyers’ agreements to lower the input and drive down the price.

Part III of this article analyzes both procompetitive and anticompetitive
effects of buyers’ agreements from the viewpoint of economics. This gives an overview
of how both suppliers and consumers might be affected due to collusive buyers’
agreements to exercise market power.

Part IV of this article summarizes legal responses to buyers’

anticompetitive agreements in the U.S. as well as in Japan and interpretation of the

10
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Japanese Antimonopoly Law and provides a framework in applying the Japanese
Antimonopoly Law to real cases in which buyers’ oligopsony agreements causes antitrust
concerns. As explained later in this article, in order to determine a certain business
activity as a violation of the Japanese Antimonopoly Law, it is necessary to find that such
a business activity substantially restrains the competition through an agreement.21 Even
when input of purchased has been reduced, absent an agreement among purchasers, such

a business activity would not be a violation of the Japanese Antimonopoly Law.?

' The J apanese Antimonopoly Law, art. 2, para. 6.

*? In Japanese judicial precedents, it has been construed that in order to determine certain business
activity as a cartel, a concurring of intent among the parities based on communication is necessary.
See Toshiba Chemical Co. v. Fair Trade Commission, 906 HANREITIMES 136 (Tokyo Hi. Ct. Sep.
25, 1995). In this case, the FTCJ issued the recommendation to the companies including Toshiba
Chemical Co. (“Toshiba Chemical”) on the ground that they formed the cartel in violating the
Japanese Antimonopoly Law, art. 3. on June 6, 1989. Seven companies except for Toshiba Chemical
accepted the recommendation. Accordingly, the FTCJ issued the judgment the content of which was
the same as the recommendation and the Punitive Penalty (Surcharge) order to seven companies on
August 8, 1989 and seven companies accepted them. On the other hand, since Toshiba Chemical
refused to accept the recommendation, the FTCJ commenced the hearing on August 8, 1989 and
rendered the judgment that Toshiba Chemical violated the Japanese Antimonopoly Law, art. 3. on
September 16, 1992. Toshiba Chemical filed the litigation at the Tokyo High Court seeking denial of
the judgment by the FTCJ. The Tokyo High Court rendered the judgment remanding the case to the
FTCIJ on the ground that the hearing proceeding at the FTCJ violated the law because one of the
referees had participated in the investigation conducted before the hearing on February 25, 1994. The
FTCIJ reformed the member of the hearing and rendered the same judgment on May 26, 1994 against
which Tochiba Chemical filed the litigation at the Tokyo High Court. The court rendered the
judgment on September 25, 1995 and said that the term “mutually” used in the Japanese
Antimonopoly Law, art.2, para. 6. meant that several businesses recognized and anticipated that others
would raise the price of same kind and content of commodities almost at the same time. It also pointed
out that although it was not necessary to communicate explicitly about how much price to raise, it is
necessary for each business to anticipate others would raise the price based on their communication. It
should be noted, however, that in this case the court found the content of communication among
competitors prior to and after the price raise, participants of the communications, date, place and time
of each meetings and same business conducts adopted by conspirators. Therefore, it can be said that
the court almost found direct evidence to infer the agreement among competitors. The judgment had
recognized the main point of this case as the question concerning whether there were enough
inferences of communication among the competitors as to their price raise and explained the general
principal to find an agreement from tangential facts. It was not necessary to mention, however, this
general principal because it was able to find the agreement from direct evidence. Rather, the main
point of this case was whether the withdrawal from the agreement should be admitted because
colluding companies except for Toshiba Chemical had already admitted the charge before Toshiba
case had been commenced at the FTCJ and only Toshiba Chemical had contended that it did not
concluded the agreement. In other word, since the agreement among parties had been found before the
commencement of Toshiba case, only point to be discussed at Toshiba case was not whether or not it
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was able to find the agreement but whether or not withdrawal from the agreement already found
should be admitted. In this case, however, Toshiba Chemical exchanged information as to the price
raise with seven companies before the meeting held on June 10, 1987 and consented such a price raise
clearly before the meeting. In addition, there was no evidence introduced from Toshiba Chemical as to
its withdrawing from the agreement. Therefore, even if Toshiba Chemical did not express its view
concerning the price raise clearly on the meeting, the argument that it had withdrawn from the
agreement, had it raised, would not be admitted in this case.

See also Kyowa Excio Co. v. Fair Trade Commission, 552 KOSEITORIHIKI 25 (Tokyo Hi. Ct.
Mar. 29, 1996). In this case, ten companies formed the body named Kabutokai in which they
exchanged the information and agreed to cooperate to decide which company would obtain orders in
bidding. Based on this agreement, ten companies colluded in connection with which company would
obtain the orders in twenty seven biddings conducted from April 1, 1981 to June 15, 1983. The FTCJ,
after finding the agreement, ordered the Punitive Penalty (Surcharge) order to three companies
including Kyowa Excio Co. (“Kyowa Excio”) all of which actually obtained orders in the biddings.
Two of the three companies accepted the order by the FTCJ. On the other hand, since Kyowa Excio
refused to accept the order by the FTCJ, it initiated the hearing proceeding and rendered the judgment
demanding Kyowa Excio to pay the Punitive Penalty (Surcharges) on March 30, 1994. As Kyowa
Excio filed the litigation seeking the denial of the judgment of the FTCJ at the Tokyo High Court, it
dismissed all the claims by Kyowa Excio on March 29, 1996. In rendering its judgment, the Tokyo
High Court detailed its finding agreements among the parties of Kabutokai. Eight companies of the
ten members of Kabutokai lacked any intention and capability to get orders as to given work at the
time of forming Kabutokai. In this regard, the court said that because even if they lacked the intention
and the capability, they were able to expect a substantial collateral for their contribution for two
companies in obtaining orders, there were the agreements among ten companies of Kabutokai. As the
judgment detailed, since it is almost impossible to know the intention and the capability of other
competitors and therefore it is quite natural to act on the premise that the competitors have the
intention and the capability to get orders, it is appropriate to find that ten companies were the member
of the agreement. In this case, although it was assumed that the content of implicit agreement was to
decide the companies which would obtain orders in biddings through consultation among the members
and cooperation by other members, all of them were not clear enough to find in this case (some of
them were specified to some extent). In addition, in this fact-finding, the date, the place and progress
of the meetings in which the agreement was concluded were not specified. In spite of this, fact-in-
issue of implicit agreement among the parties was found based on the inferences from twenty seven
collusive bidding from March 1981 to June 1988 as well as numerous communications among the
members of Kabutokai. Based on this fact-finding, the court determined that the agreement
substantially restricted the competition at the given industry and violated the Japanese Antimonopoly
Law. Especially in bid rigging cases, this kind of fact-finding is effective way to find an agreement
among parties because, as explained later in this article, a single bid rigging do not constitute a
violation of the law since “substantial restrain of competition,” one of the elements of the law, art. 2,
para. 6., requires certain span of time and expanse of land. In order to judge bid riggings as a violation
of the law, it is indispensable to find a principal agreement based on which members colluded for each
bid rigging and therefore it would be appropriate to find a principal agreement from each bid rigging.

Further, the Supreme Court of Japan requires a concurring of intent among parties based on
communication in order to determine certain business activities in issue as a violation of the Japanese
Antimonopoly Law. This is, explained later in this article, clear from the languages of its judgment
that it determined that when parties reached collusive agreements, at this point, they violated the
Japanese Antimonopoly Law. See e.g., Japanese Government v. Idemitu Co., 33 KEISHU 1287 (Sup.
Ct. Feb. 24, 1984).

There is, however, an unsolved discussion as to what extent of concurring is necessary to find an
agreement among partiers. In this regard, see Yuasakizaikohgyo, 1 SINKETUSHU 62 (FTC, Aug. 30,
1949). This is the case where the defendants bided approximately at the same price, however there
were discovered no definite agreements as to the price. The referee said that judging from the fact that
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the defendants bided approximately the same price, it could be found that, through the meeting among
the defendants held twice before the bid and other communications, they concluded the implicit
agreement on how much price they would bid. Further, the referee added that, as it was necessary to
determine to what extent of concurrent was needed to find an agreement, it was not enough to find
only the fact that the price they bided was the same but said that it was necessary to find that there
were some kinds of communications among the defendants as to price and that each defendant acted
the same way thinking that others would act likewise. Based on these facts-findings, the referee
concluded that there was an agreement as to price among the defendants. Although it is construed that
it is not necessary to find an exact agreement as to price, it is needed to find a communication among
the parties as to price and concurrent action based upon them. The expression that that each defendant
acted the same way thinking that other would act likewise could cover broad business activities. This
is, however, the case where since the purpose, date, time, participants, and content of conversation of
each meeting were all specified, the referee would be able to find an agreement as to price from these
tangential facts easily or simply from direct evidence. However, it should be noted that there is an
argument in Japan that since the recommendation procedure is not intended to find facts but to give
simply an opportunity to redress an inappropriateness of a given business activity, it is not proper to
examine recommendation cases in the context of finding an agreement among buyers from tangential
facts and circumstantial evidence.

Hiroshimashisekiyushogyokumiai, 44 SHINKETUSHU 3 (FTC, June 24 1998) adopted the similar
framework explained above in a cartel case and found an agreement on price from the content of
meetings held among the parties, communications, the price raised after the meeting, date of price
raise, and date, place, and participants of the each meeting. The referee in this case noted that
communications among the parties involved in the cartel should be necessary to find an agreement on
price. As explained above, in Japan, in order to find an agreement, at least it is necessary to find a
communication as to price among parties and fact-finding practice at courts and the FTCJ have
followed this principal so far. It should be noted, as briefly explained above, that the basic pattern of
fact-finding at both courts and the FTCJ concerning an agreement have been that, in a industry where
agreements on price had been concluded repeatedly, after meeting several times among competitors in
a given industry and communicating price raises, one of the competitors proposed a price fixing
agreement or how much to bid and other participants of meetings consented and followed them.

In addition to above cases, there are several recommendation cases at the FTCJ which found
agreement among competitors using same method outlined above. See e.g., Akitashichuoriyokumiai,
13 SINKETUSHU 55 (FTC, Aug. 11, 1965); Asahigarasukabusikigaisha, 22 SINKETUSHU 92 (FTC,
Dec. 9, 1975). Overall trend of fact finding at the FTCJ is said to become more careful after the
introduction of the Punitive Penalty (Surcharge) order in 1977. Under the Punitive Penalty
(Surcharges) system, the FTCJ is compelled to order a larger amount of penalty compared to the
normal administrative or criminal penalty when finding an agreement among competitors. Also, since
its introduction the Punitive Penalty (Surcharges) system has been criticized as against the double
jeopardy rule of the Japanese Constitution, art. 39. Taking into consideration of these factors, the
FTCJ seemed to have adopted more careful approach in finding an agreement as to price raise from
tangential facts and circumstantial evidence. See e.g., Mitsubishibiltechnoservice, 41 SINKETUSHU
46 (FTC, July 28, 1994). In this case, six companies including Mitsubishi Building Maintenance Co.
(“Mitsubishi”) attended several meetings named “Tohkakai” to exchange information as to their
business from August 31, 1982. The FTCJ issued its recommendation to the participants of the
meeting after careful investigation on the case on the ground that they agreed to fix the price at that
meeting on March 9, 1984. As six companies refused to accept the recommendation, the FTCJ
commenced the formal hearing and rendered the judgment which said there were no agreements as to
price among the parties. The referees in this case found that there were some communications as to the
price among the parties at the meeting held on August 31, 1982. They said, however, that had six
companies actually agreed on price raise at that meeting, Mitsuishi should have distributed
documentations reflecting such a price raise before or after the meeting and informed five other
companies how much to raise based on which they should have reviewed thoroughly. They found no
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Therefore, this article examines cases in which buyers agree to lower the input purchased
and does not review cases where no agreements among buyers can be found.

Part V of this article provides several factors to find an agreement to
exercise market power under the Japanese Antimonopoly Law as a fact-finding matter
because in the real antitrust practices in Japan it is often difficult to obtain direct evidence
to prove buyers’ agreements. Part V of this article tries to fill the gap between a
theoretical analysis and the real antitrust practice in Japan.

I1. Characteristics of B2B Transaction

B2B is the virtual market place on the web site that connects each business
via internet.” There has been developed by software systems that allow business to
purchase input from commercial suppliers using the high-speed internet

communications.”* Because, on the web site, it is easy for many sellers and purchasers to

evidence to prove these facts. In addition, they concluded that there was not enough time to examine
the price raise considering the number of topics discussed at that meeting and total meeting time.
What is notable in this case is that the referees of this case denied finding the agreement among the
parties although they found several communications as to price at that meeting. This case was the first
case in which the FTC]J initiated the hearing but referees did not find a violation of the Japanese
Antimonopoly Law in twenty nine years since its establishment and demonstrated that the hearing
proceeding at the FT'CJ functioned. In addition, up until now, there have been no cases which the
FTCJ initiated the hearing on the ground that an exchange of information that had not reached an
agreement should be a violation of the law.

On the other hand, in the U.S, it has also been considered that a mere parallel conduct engaged in
by competitors with knowledge of each other’s action does not constitute an agreement within the
context of the Sherman Act. See e.g., Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939);
Theatre Enterprises, Inc. v. Paramount Film Distributing Corp., 346 U.S. 537 (1954). It said, citing
Interstate Circuit, Inc. v. United States, “[b]ut this Court has never held that proof of parallel business
behavior conclusively establishes agreement or, phrased differently, that such behavior itself
constitutes a Sherman Act offense. Circumstantial evidence of consciously parallel behavior may have
made heavy inroads into the traditional judicial attitude toward conspiracy; but "conscious
parallelism" has not yet read conspiracy out of the Sherman Act entirely.” Id. at 541. See also William
E. Kovacic, The Identification and Proof of Horizontal Agreement Under the Antitrust Laws, 38
ANTITRUST BULL. 5, 31-55 (1993). It points out that rather than deeming mere conscious
parallelism an agreement, it is necessary to find certain additional feature of firms’ behavior called
“plus factor” supporting the inference of agreement.

zz Federal Trade Commission Staff Report, supra note 2, at 1.

Id.
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join a transaction at the same time and to communicate each other, we can expect a
substantial reduction of the costs concerning each transaction. In addition, as explained in
this section, the characteristics of B2B make it possible to enhance efficiency,
productivity and profitability. However these pro transactional natures of B2B, all of
which are largely attained by efficient communication tools through the internet, could
also cause anticompetitive effects on market places. In other words, the fact that buyers
communicate easily through the internet means that they are able to conclude an
anticompetitive agreement and to detect deviation from them easily. Because B2B could
yield both procompetitive effects and anticompetitive effects, examining only one side of
its characteristics is not appropriate when considering whether or not a certain business
activity on B2B should be a violation of the antitrust law. It is, therefore, necessary to
consider both sides of characters of B2B when examining specific business activity in the
context of reviewing whether anticompetitive effects are inevitable outcomes to
accomplish pro transactional effects on B2B. The overview of general characteristics of
both procompetitive effects and anticompetitive effects of B2B are as follows:
(1) Procompetitive Effects of B2B

(A) Improvement of Quality of Goods

The B2B technology makes it possible to achieve a design coordination
that could improve the quality of goods through communications between sellers and
buyers, which is time consuming and hard to maintain at real markets.” The
communication efficiencies on B2B could reduce the time and the labor associated with

the coordination, although achieving it is still easier said than done even on B2B. The

» Federal Trade Commission Staff Report, supra note 2, at 12.
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FTC, however, recognized its potential of cost saving and improvement of quality of
goods.26 This potential significance of B2B is worth to get attention.
(B) Communication Efficiencies

B2B enables sellers and buyers to communicate rapidly and inexpensively.
This could allow suppliers and suppliers’ suppliers to learn more quickly what buyers
want and when they want, which reduces forecasting which has been proved almost
always inaccurate, expensive and waste of time and labor.”” When an upstream of
businesses obtains a large order, the software used in B2B can calculate the necessary
increase in input purchased, determine the necessary adjustment at various upstream level
and transmit this information to relevant suppliers.*® In addition to the fact that
communication will be done more quickly, the potential of errors or delays is
dramatically reduced.”’ These features are advanced by a secure plat form and common
technological standard. The FTC has clearly mentioned this efficiency with its
recognition that “the sharing of information among competitors may be pro-competitive
and is often reasonably necessary to achieve the pro-competitive benefit of certain

collaborations.”>°

% See e.g., Press Release Covisist, supra note 4. It quoted the FTC Chairman Robert Pitofsky’s
comment that “As we learned at the FTC's workshop in June, B2B electronic marketplaces offer great
promise as means through which significant cost savings can be achieved, business processes can be
more efficiently organized, and competition may be enhanced. B2Bs have a great potential to benefit
both businesses and consumers through increased productivity and lower prices.”

z; Federal Trade Commission Staff Report, supra note 2, at 1.

Id.

* Gail F. Levine, B2Bs, E-Commerce & The All- Or- Nothing Deal, 28 RUT. COM. & TECH. L. J.
383, 391 (2002).

% The Federal Trade Commission and the U.S. Department of Justice, Antitrust Guidelines for
Collaborations Among Competitors, 15 (2000), available at
http://www.ftc.gov/0s/2000/04/ftcdojguidelines.pdf (last visited Feb. 3, 2005) [hereinafter
Collaboration Guideline]. See also id. at 27-28. According to this guidelines, in order for an efficiency
attained through B2B to be cognizable, an efficiency claim must be substantive, which includes 1) the
likelihood of an efficiency to be achieved, 2) the magnitude of an efficiency, 3) how it will be
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(C) Reduced Administrative Costs

B2B can reduce administrative costs, such as the time and energy a
business shall expend to process orders and to correct any mistakes in their processing.31
In transaction at real market places, buyers must prepare orders in writing, over telephone
or via email.** On the other hand, sellers must put that orders into their system so that
they can progress them. Checking all the status until buyers receive the products is
multistep, labor-intensive operations.” Communications required in each step would be
time consuming as well as costly and increase the possibilities that any errors should
happen.34 The Automating process via online communications makes it possible for
businesses to reduce these costs.
(D) Reduced Research Costs

Through B2B, it is possible to reduce research costs which business must
bear in order to obtain input. Finding out suppliers which provide the very goods and
services and comparing them would be time consuming and therefore costly processes.
B2B can reduce these costs by “making it easier for buyers to comparison-shop, replacing,
thumbing through bulky paper catalogs with quick and efficient mouse click sealrching.”35
In this way, B2B can “reduce the costs that buyers and sellers would otherwise expend to

5536

locate and negotiate with each other.””” B2B makes it possible for sellers to enjoy

5537

“greater and cheaper access to more potential customers.””" Due to this reduced research

achieved, and 4) how it will enhance the B2B’s and its ability to compete. In addition, the efficiency
must be B2B specific, which means that it cannot be obtained other than B2B. Id. at 27-28.
3 Levine, supra note 29, at 391.
32
1d.
P Id.
*d.
* Federal Trade Commission Staff Report, supra note 2, at 1.
36 .
Levine, supra note 29, at 391.
37 Federal Trade Commission Staff Report, supra note 2, at 1.
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costs, more businesses can access new products, services, and markets for them never
participated by thembefore with cheaper costs.

(2) Anticompetitive Effects of B2B
(A) Information Exchange

As explained before, B2B allows participants of markets to share
information through the internet at an unprecedented rate. Although the FTC® and the
Supreme Court in the U. S.* recognized procompetitive effects of information sharing, it
could also raise an antitrust concern.*

On the other hand, although the FT'CJ seems to recognize procompetitive
aspects of information exchange, it says that whether an information exchange at B2B
would be a violation of the Japanese Antimonopoly Law depends upon the structure,
rules or whether information exchange might facilitate price coordination.*!

The most obvious form of anticompetitive information exchange is

sharing costs and price information.** In order to examine information exchange in B2B

*Id. at 6.

¥ See e.g., United States v. United States Gypsum Co., 438 U.S. 422, 443 (1978). It mentioned
procompetitive effects of information sharing in general that “[t]he exchange of price data and other
information among competitors does not invariably have anticompetitive effects; indeed such
practices can in certain circumstances increase economic efficiency and render markets more, rather
than less, competitive. For this reason, we have held that such exchanges of information do not
constitute a per se violation of the Sherman Act.” Id. at 443.

% Collaboration Guideline, supra note 30, at 13-14. It notes that “Competitor collaborations may
involve agreements jointly to produce a product sold to others or used by the participants as an input.
Such agreements are often procompetitive. Participants may combine complementary technologies,
know-how, or other assets to enable the collaboration to produce a good more efficiently or to produce
a good that no one participant alone could produce.” Id. at 13-14.

* Consultation Case Concerning B2B, supra note 9. In this guidelines, the FTCJ says that since the
useful information in making strategy of competition such as price, quantity and what like is likely to
gather at an operating companies of B2B, when participants are able to access such information easily,
they are likely to form cartel agreements. Also, it says that when operating companies should be
capitalized by participants or their employees should be dispatched from them, a careful examination
would be necessary because in these cases unlawful agreements might be facilitated.

* The Fair Trade Commission in J apan,
Jigyoshadantainokatudonikansurudokusennkinnshioujounosisin [The Guideline of the Japanese
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from the viewpoint of antitrust concerns, according to the FTC, the following factors

should be noted:

(1) The structure of market that B2B provides goods and services (the greater the degree
of concentration in the market, and the greater the share of the market controlled by
the B2B information sharers, the greater the risk of harm to competition through
information exchange);*

(2) Whether the information is shared among competitors;44

(3) Whether the information relates to more competitively sensitive areas, such as price,
output, costs or strategic planning as to direct input;45

(4) Whether the information is current or historical;*® and

(5) Whether the information is unique to the B2B or can be found elsewhere easily.47

The FTC also pointed out that, when a high barrier to enter B2B was

created by policies to exclude competitors, the risk of anticompetitive practices such as

collusion concerning prices through information exchange would increase.*®

Antimonopoly Law Concerning Activities by the Body of Businesses], section 9 (1995), available at
http://hrsk.jftc.go.jp/dk/View HTML.asp (last visited Nov. 3, 2004). In Japan, there have been no
cases and recommendations at the FTCJ which determined a certain information exchange itself as a
violation of the Japanese Antimonopoly Law. It shall be noted, as explained earlier in this article, that
even if competitors are only exchanging information, it could become illegal under the Japanese
Antimonopoly Law as cartel practices given that the parties formed any implicit understanding or
common intention as to price through information exchange and a reasonable inference could be made
that the parties have reached a cartel agreement. When communications among parties included
information as to price, such practices are likely to be a violation of the Japanese Antimonopoly Law,
art.3. since it is regarded as an agreement in connection with price. On the contrary, should it be
determined that communications having some relevance to price have not reached an agreement level,
such a information exchange itself is not likely to be a violation of the law.

On the other hand, in the U.S. legality of information sharing is determined under rule of reason.
See e.g., United States Gypsum Co., 438 U.S. at 443. It said that “we have held that such exchanges of
information do not constitute a per se violation of the Sherman Act. ” Id. at 443.

¥ Federal Trade Commission Staff Report, supra note 2, at 7.

“1d. at8.

“1a.

“Id. at 8-9.

Y 1d. at 9-10.
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(B) Formation of Cartels

Since on B2B it is quite easy for buyers to communicate prices and
quantities of goods and services, they are likely to form cartels either on a B2B market
level or a final products market level. When products purchased through B2B are an
indispensable factor in producing final products, buyers are more likely to form cartels in
selling final products because their conspiracy to reduce quantities and raise prices of
final products would be more successful.
(C) Exclusionary Practices

One of the anticompetitive effects caused by B2B would be that it could
be used as a method to foreclose competitors from markets. The FTC had expressed this
concern in its report that “there may be circumstances under which participant owners of
the B2B could undermine competition by denying their competitors access to the B2B, or
by otherwise disadvantaging those competitors in their use of the B2B.” ¥ Given that a
certain materials should be necessary to produce final products and they are not

obtainable other than markets on B2B,” it would be possible to foreclose competitors by

“1d. at 10.

¥ Federal Trade Commission Staff Report, supra note 2, at 16.

*%In the U.S., it is recognized that when a participation in a certain market is indispensable in a
given industry, an exclusion concern would be greater. See e.g., Northwest Wholesale Stationers, Inc.
v. Pacific Stationery & Printing Co., 472 U.S. 284, 293 (1985). In this case, the plaintiff claimed that
its expulsion from a joint buying cooperative of one hundred office supply retailers constituted a per
se illegal group boycott. The buying cooperative generated several efficiencies including economies of
scale in purchasing and warehousing and ready access to inventory. The court said that “[u]nless the
cooperative possesses market power or exclusive access to an element...essential to effective
competition, the conclusion that expulsion is virtually always likely to have an anticompetitive effect
is not warranted...(Per se rules may require considerable inquiry into market conditions before the
evidence justifies a presumption of anticompetitive conduct"). Absent such a showing with respect to
a cooperative buying arrangement, courts should apply a rule-of-reason analysis.” Id. at 293. In
addition, once courts found that participation in a certain market is essential, they have traditionally
deemed a refusal to deal to be a per se illegal. See e.g., Radiant Burners, Inc. v. Peoples Gas Light &
Coke Co., 364 U.S. 656 (1961). This is the case concerning the refusal of an industry wide standards-
setting organization to provide its seal of approval to plaitiff’s gal burner. The burner was not
approved despite its apparent safety and efficiency. Without the seal of approval, the plaintiff was
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denying the access to B2B. This being the case, it is obvious that a competitor will suffer
from losses due to not being able to manufacture final products.

(3) Facilitation a Formation of Buyers’ Anticompetitive Agreement

B2B could allow buyers to purchase jointly the inputs they need to

manufacture final products based on agreements at markets of raw materials (“upstream
market”).”! It is, however, important to distinguish the exercise of an illegal oligopsony
power from a regular bargaining power, which is the result of procompetitive effects
through B2B. To put it in another way, it should benoted not to decide a regular

bargaining power as an illegal exercising of market power.

effectively excluded from the market. The court characterized the association’s conduct as a group
boycott and applied the per se rule. It says that “conspiratorial refusal "to provide gas for use in the
plaintiff's Radiant Burner[s] [because they] are not approved by AGA" therefore falls within one of
the "classes of restraints which from their nature or character' [are] unduly restrictive, and hence
forbidden by both the common law and the statute.” Id. at 659-660. Further, when the courts found
that an access to certain facilities is essential, they have imposed controllers of such facilities a duty to
deal. See United States v. Terminal R. Association, 224 U.S. 383 (1912). In this case, fourteen
railroads jointly owned the Terminal Railroad Association. The association controlled the only means
of access the Mississippi River to the city of St. Louise (two bridge and car ferry). No railroad could
access St. Louise, then major railroad hub, from the east without using the Association’s facilities. The
cost for competitors to acquire similar means of access was prohibitive. Although the government
sought dissolution of the Association, the court did not opt for such a severe remedy. Instead, the court
required that the Association allow all other railroads to use the bridge and ferry. Id. at 411-412. See
also Silver v. New York Stock Exchange, 373 U.S. 341 (1963). In this case, the New York Stock
Exchange disapproved a broker-dealer’s application for connection to a private wire system among
stock exchange members. The wire permitted brokers to receive instantaneously available market
information and to trade with other brokers in the market. The court concluded that an access to a
private wire system was essential to compete effectively at the given market and that the concerted
action by the Exchange and its members was group boycott. Id. at 346-348. It should be noted,
however, that the Supreme Court in the U.S. came to adopt the rule of reason analysis, not the per se
approach, in the case where exclusionary practices by parties had been alleged to be a violation of the
antitrust law. See e.g., FTC v. Indiana Federation of Dentists, 476 U.S. 447 (1986). This case involved
an association of dentists who refused to supply patient x-rays to insurance companies seeking to
evaluate benefit claims. Although ultimately finding this practice illegal under the rule of reason, the
court did not adopt the per se approach. It said that “we decline to resolve this case by forcing the
Federation's policy into the "boycott" pigeonhole and invoking the per se rule...per se approach has
generally been limited to cases in which firms with market power boycott suppliers or customers in
order to discourage them from doing business with a competitor -- a situation obviously not present
here.” Id. at 458.

>! Federal Trade Commission Staff Report, supra note 2, at 1-2. See also Roger D. Blair & Jeffrey
L. Harrison, Cooperative Buying, Monopsony Power, and Antitrust Policy, 86 NW. U. L. REV. 331,
333-336 (1992).
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Both types of behavior result in the purchasers’ paying a lower price for
products. Collusive buyers with the exercise of oligopsony power, however, achieve the
same result by reducing their demands for goods by restricting their level of purchases to
an extent sufficient to force sellers to reduce the price. The reduction in demands makes
the sellers to reduce manufacturing of their products, diminishing quantity of their
manufacturing. In turn, given that collusive buyers have market power in a market for
final products (“downstream market”), they are likely to restrict the output of final
products available for purchase by consumers, which lead to increase the retail price of
the goods.

On the other hand, a regular buying power involves buyers’ utilizing the
particular strengths in its bargaining position to negotiate a better price with the sellers.
Given that joint purchasers have not dominated a downstream market, a lowered price
encourages the buyers to purchase the goods in greater quantity at an upstream market,
thus increasing the total amount of products available for purchases by consumers at a
downstream market, and therefore lowering the retail price.52

As briefly described above, the method to achieve lowered price at an
upstream market and the effects on a downstream markets are particularly different
between an illegalexercise of market power and a regular bargaining power. The effects
on a downstream market attained through regular bargaining power are procompetitive,
quite different from the exercise of oligopsony power. Therefore, even when the price of
commodities at an upstream market seemed to be lowered below competitive level, it is

necessary to examine what has caused such an effect so as not to determine a regular

2 Garen Gotfredson, Business-to-Business Internet Purchasing Exchanges: The Promises and
Antitrust Risks of a New e-Commerce Platform, 2 MIMM. INTELL. PROP. REV. 107, 118 (2001).
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bargaining power as an illegal exercise of market power. In this sense, as explained later
in this article, it is indispensable to review what is an illegal exercise of market power by
purchasers.

To be sure, even with the web-based communications, it is true to say that
a group buying could be still hard to coordinate. This is maybe the part of the reason why
many B2Bs in Japan simply let their members place individual orders for their inputs.
Compared to transactions in real market places with communications through telephone,
however, it is also true to say that an easy communication through B2B may make it
easier for buyers to arrive at purchasing agreements and detect deviation from them.”
The cost of arriving at a common price agreement is principal cost of price fixing
agreement54 and it can be reduced through B2B.” In order to reach an agreement, it is
required for buyers to negotiate prices, outputs, and other related matters. These
negotiations would be made easier through web-based communications that enable to

convey useful information among the parties quickly and cheaply.56 B2B can allow this

kind of information exchange and can facilitate greatly a formation of buyers’ agreements

> Federal Trade Commission Staff Report, supra note 2, at 4. See also lan Ayres, How Cartels
Punish: A Structural Theory of Self-Enforcing Collusion, 87 COLUM. L. REV. 295, 295-325 (1987).

> See generally Business Electronics Corp. v. Sharp Electronics Corp., 485 U.S. 717 (1988). It said
that “Cartels are neither easy to form nor easy to maintain. Uncertainty over the terms of the cartel,
particularly the prices to be charged in the future, obstructs both formation and adherence by making
cheating easier... Without an agreement with the remaining dealer on price, the manufacturer both
retains its incentive to cheat on any manufacturer-level cartel (since lower prices can still be passed on
to consumers) and cannot as easily be used to organize and hold together a retailer-level cartel.” Id. at
727. See also Collaboration Guideline, supra note 30, at 22. It says “the exercise of monopsony
power by a buying collaboration may be deterred or counteracted by the entry of new purchasers. To
the extent that collaborators reduce their purchases, they may create an opportunity for new buyers to
make purchases without forcing the price of the input above pre-relevant agreement levels.” Id. at 22.

55 Levine, supra note 29, at 391-394.

°% Baker, supra note 12, at 44. It notes that “The rapid and inexpensive exchange of information
among sellers may make it easier for sellers that want to coordinate to find a set of prices and output
on which they can implicitly (explicitly) agree...Rapid information exchange can reduce coordination
difficulties by permitting firms to engage in complex discussion more easily.” Id. at 44.
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to reduce the price. In addition, B2B can facilitate the maintenance of agreements57 that
basically depend upon member’s adherence to lower inputs purchased by detecting easily
cheating of members and by reducing the time to respond to it.”® One of the chores of
buyers’ carte]l members might be monitoring buyers’ purchasing, making sure to see if
one of the members cheat by buying too much.”® B2B has made it so much easier that
buyers’ incentive to cheat can be diminished by rapid exchanging information through
web-based communications.”” B2B based on peer-to-peer system could allow for even
more fluid exchange of information, increasing antitrust apprehensions for exchanging
information in an illegal vvay.61 In addition to above, compared to real market places, the
number of purchasers in B2B is relatively small, which means that it is easier to unify
them into an agreement.

To summarize, in B2B, buyers’ anticompetitive agreements which could
lead to the exercise of market power are more likely to be formed because of the
communication efficiency among purchasers and relatively small number of participants
in a given market of B2B. Here lies the real reason why the potential of B2B to aid
buyers’ agreement is worth paying attention.

(4) Summary of Analysis
As discussed above, the characteristics of B2B could make it possible to

enhance efficiency, productivity and profitability as well as causing anticompetitive

57 Levine, supra note 29, at 394-395

%8 See Petruzzi's IGA Supermarkets v. Darling-Delaware Co., 998 F.2d 1224 (3d Cir. Pa. 1993). It
said that “Petruzzi's IGA contends that the defendants created a cartel to ensure that prices for raw
materials would be artificially low. Game theory teaches us that a cartel cannot survive absent some
enforcement mechanism because otherwise the incentives to cheat are too great.” Id. at 1233.

> Levine, supra note 29, at 392-395.

% Federal Trade Commission Staff Report, supra note 2, at 4.

o1 Levine, supra note 29, at 393.
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effects on competitions, most of which are achieved through easier, cheaper, and more
convenient communications through the internet. It can be said that the most distinct
characteristics of B2B lies in this communication efficiency that could facilitate a
conclusion of anticompetitive buyers’ agreements.

It should be noted, however, as explained in this section, that buyers’
anticompetitive agreements are not an inevitable outcome of efficiencies attained by B2B.
To put it differently, without concluding buyers’ anticompetitive agreements, it is
possible to achieve only procompetitive effects of B2B outlined above. Suppliers and
consumers could enjoy only benefits from B2B without suffering from anticompetitive
effects which would be caused by buyers’ anticompetitive agreements.

Therefore, when considering competitive effects by buyers’
anticompetitive agreements, it is necessary to examine whether or not procompetitive
effects on B2B could not be achieved absent them and what effects both suppliers and
consumers might have only from them. To put it another way, when examining buyers’
anticompetitive agreements on B2B, it is necessary to consider both anticompetitive and
procompetitive effects only arising out of them.

For that purpose, Part III of this article discusses competitive effects of
oligopsony from the viewpoint of economics in order to analyze how it should be treated
under the Japanese Antimonopoly Law.

II1. Analysis of Oligopsony
Even when purchasers buy certain materials from suppliers through B2B

jointly, given that they lacked the power to control the price of these products at the
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markets, they will pay for the products at the competitive level, thus yielding a
maximized social welfare.®*

The problem is not the joint purchasing activities themselves but the
exercise of market power to establish the lowered price through joint purchasing, in other
words, oligopsony.

Thus, in order to understand the anticompetitive effects of joint purchasing
activities on B2B, it is necessary to analyze the real effects on both an upstream and a
downstream market by the exercise of oligopsony power, that is to say, the power to
control a price of products at a given market which could be realized ® and sustained **

under certain market conditions.

2 Blair & Harrison, supra note 51, at 334.

% Federal Trade Commission Staff Report, supra note 2, at 14-15. See also The Federal Trade
Commission Public Workshop, Emerging Issues for Competition Policy in the World of E-Commerce
(Thursday, June 29 2000) Volume 1, (2000), available at http://www.ftc.gov/bc/b2b/b2btrans000630
(last visited Feb. 5, 2005) [hereinafter Competition Policy in E-Commerce]. In this report, Mr. Rick
Warren-Boulton opined that “I agree with you. If you have a B2B where the purpose of the B2B is a
bunch of people are buying office supplies and paper clips and things like this, this is really moot. The
issue only really comes up when you have a small group of buyers who account for a very large share
of the demand for a very specialized input where the suppliers have incurred some kind of sunk cost.
The supply curve has to be upward sloping. There has to be some ability to reduce price by restricting
purchases, and that's fairly limited, and a first screen obviously is that the buyers account for a very
large share of the purchases of that input.” Id. at 537. See also Jacobson & Dorman, supra note 14, at
157. According to this article, an upward sloping supply curve should be indispensable to exercise
monopsony power. This means that buyers must increase the price they will pay for each additional
product in order to induce suppliers to supply more of it. See also James Murphy Dowd, Oligopsony:
Antitrust Injury and Collusive Buyer Practice in Input Market, 76 B. U. L. REV. 1075, 1084-1085
(1996). According to this article, in order to exercise oligopsony power, four factors must exist. The
first, the firms must agree to act together. The second, the firms acting in concert must purchase a
large portion of market supply relative to total market production. The third, the firms must have some
mechanism to police their agreement and prevent cheating. The fourth, the firms must be capable of
preventing both entry of new buyers into the market and sales by existing sellers to alternate
purchasers outside the market. Id. at 1084-1085.

% See Dowd, supra note 63, 1089-1090. According to this article, the first, the goods offered in the
market are perishable. The second, potential purchasers’ start-up costs are relatively high when
compared with other investment opportunities. The third, potential purchasers in a given industry must
face an entry barrier to the market. Finally, producers find that sunk costs or transition costs present
formidable barriers to exit from the market. For an examination of the conditions as they pertain to
sellers, see George Hay, Oligopoly, Shared Monopoly, and Antitrust Law,67 CORNELL L. REV. 439,
439-482 (1982).
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Joint purchasers, after buying raw materials from suppliers, manufacture
certain products and provide them with consumers at a downstream market. Therefore,
both suppliers and consumers can be affected by the exercise of market power by
purchasers whose antitrust apprehension is not mere hypothesis.65 In order to analyze
whether or not the exercise of market power by purchasers should be a violation of the
Japanese Antimonopoly Law, it is very much important to examine what effects both
suppliers and consumers would suffer due to the exercise of oligopsony power because
there are no lodestars as to oligopsony in Japan in the context of judging antitrust
violation.

Provided that there are no effects caused by oligopsony or effects caused
by oligopsony were apparently permissible under the Japanese Antimonopoly Law, there
would be no violation of the law. But, should there be the possibility to exceed the
permissible range provided by the law, then it is necessary to examine exactly what
competitive will happen and what standard will apply to examine it.

This article first analyzes the effects caused by oligopsony on suppliers at
an upstream market and consumers at a downstream market.

Next, it examines whether or not procompetitive effects, such as
enhancements of efficiency in producing final products, attained through joint purchasing,
might affect the anticompetitve harm that have been caused by oligopsony. In other
words, this article examines whether or not the procompetitive effects attained through

joint purchasing are likely to offset the anticompetitive effects caused by oligopsony.

% Federal Trade Commission Staff Report, supra note 2, at 13-16. Levine, supra note 29, at 397.
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In addition, this article examines the difference between oligopsony and
an all-or-nothing deal,’® in which buyers accomplish lowered price without decreasing
their quantity input purchased. In an all-or-nothing deal, buyers would be able to achieve
the best of both world, namely lowered prices and maintaining of quantity of input
purchased. This might be the best result for buyers. It is necessary, however, to analyze
what effects both suppliers and consumers might have in an all-or-nothing deal. Even if
there are no effects on social welfare due to an all-or-nothing deal and its consequences
are purely distributional, it is necessary to examine what competitive effects would
happen due to the transfer of wealth, because, as this article shall demonstrate later, to
describe it as mere “transfer” is an oversimplification. Should there be any effects on
social welfare, it is necessary to examine how suppliers, consumers and a society would
be affected. In addition, in both oligopsony and an all-or-nothing deal, it is necessary to
examine whether or not it is essential to distinguish oligopsony from all-or-nothing deal
and if so what standard to apply under the Japanese Antimonopoly Law.

Moreover, this article examines the difference between oligopsony and
buyers’ collusion to increase their input purchased in order to depress the price. Like an
all-or-nothing deal, buyers accomplish lowered price without decreasing their quantity
input purchased. It is necessary, however, to analyze what effects both suppliers and
consumers might have in this kind of transaction to review whether or not this agreement
would be permitted under the Japanese Antimonopoly Law.

(1) Suppliers’ Harm due to Oligopsony

% ROGER D. BLAIR & JEFFREY L. HARRISON, MONOPSONY ANTITRUST LAW AND
ECONOMICS 73 (Princeton University Press 1993).
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In competitive markets, willing buyers interact with willing suppliers. It is
assumed that no single firm or individual are able to control the price or quantity of
available goods. Also, it is supposed that it is only one among many firms producing
identical products and only one among many purchasers willing to buy specific products.
Further, it is assumed that there are no significant inhibition on entry into and exit from
the market.®” In addition, competitive markets could benefit both suppliers with producer
surplus and purchasers with consumer surplus. When operating at competitive
equilibrium of supply and demand, social welfare could be maximized.®®

On the other hand, joint purchasers, when they have market power at an
upstream market, they could maximize their profits by manipulating to depress the
quantity of their input purchased from suppliers and, thus, producing lower prices.
Although lowered prices may seem at first sight consistent with principal purpose of
antitrust law, % this is not always the case.””

The impact of oligopsony is best understood by examining monopsony, a

market structure with single buyer, as oligopsony and monopsony are economically

7 Blair & Harrison, supra note 51, at 334.

* Id.

% Courts in the U.S. seem to presume benefits to consumers from the lowered price realized
through oligopsony. See Balmoral Cinema, Inc. v. Allied Artists Pictures Corp., 885 F.2d 313, 316
(6th Cir. Tenn. 1989). This hypothesis is not always the case because a lowered price realized through
the exercise of oligopsony power at an upstream market is not always pass down to consumers at a
downstream market as explained later in this article. In most cases, the oligopsonist still faces
competition at a downstream market. Therefore, the oligopsonistic buyers would maximize their profit
by pricing their product at the competitive downstream market price. In addition, in an oligopsonistic
market, since marginal factor cost increase as explained later in this article, oligopsonistic buyers are
not likely to pass down their benefit they enjoy at an upstream market.

0 Roger D. Blair & Jeffrey L. Harrison, Antitrust Policy and Monopsony, 76 CORNELL. L. REV.
297, 303-306 (1991).
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equivalent in terms of their impact on price and output.71 The consequences of
monopsony (oligopsony) on social welfare can be understood with the aid of Figure 1.

[Figure 1] Welfare Loss due to Oligopsony

Price
a
Marginal Factor Cost
Supply:
b Marginal Social Cost
P1
L4
P2
(A) Transfer of Wealth
Demand:

Marginal Revenue Product

S
Q2 Q1 Quantity

In a competitive market, a firm attempt to maximize the profits by setting
output levels at the place where the firm’s marginal cost equal to the obtainable price
because at that equilibrium the firm could provide goods and services with minimum cost.
If each of the firms in the competitive industry follows this decision rule, we will be able
to obtain a market supply curve by adding up the quantities produced by each firm at any
given price, which will be the sum of the quantity determined by marginal cost for each
of them. Therefore, supply curve in a competitive market is represented as marginal cost

for a society shown as marginal social cost curve in Figure 1.

"I Blair & Harrison, supra note 51, at 334.

30



ANTITRUST ANALYSIS OF B2B TRANSACTION: AKIRA INOUE

When firms act in concert to purchase the entire market supply of an input
good, the firms’ buying decisions reflect the marginal factor cost (“MFC”) of that input.”
The MFC is an additional cost which shall be borne by purchasers when buying one more
unit. In a competitive market, a firm could obtain all necessary goods at the prevailing
market price. Therefore, the MFC for each input is negligible. In an oligopsonized market,
the colluding firms purchase close to the entire supply of goods at the given market. The
MEFC curve rises more rapidly than supply curve, because, in order to buy a greater
volume of input, the oligopsonists must pay a higher price not only for an additional unit
but also for all of the other units they have purchased in order to induce expansion in
quantity supplied.73 Therefore, as Figure 1 illustrates, in the oligopsonized market, the
MEFC curve should be steeper than supply curve.

Intermediate goods are valued for their contributions in producing the
buyers’ final products.” As a result, the demand by buyers for intermediate goods is
determined bymultiplying the increase in output of final products resulting from the use
of one more unit of the intermediate goods purchased from suppliers times the output
price of buyer’s final products. Therefore, the demand is called the value of marginal
revenue product (“MRP”) as shown in Figure 1.” In other words, the MRP is an

additional revenue which purchasers obtain when buying additional more one unit.

> DON BELLANTE & MARK JACHSON, LABOR ECONOMICS: CHOICE IN LABOR
MARKET 180-184 (McGraw-Hill 1979).

7 Dowd, supra note 63, at 1086. If purchasers try to discriminate by paying higher price to only the
added product, suppliers would quit producing. In this way, an arbitrage would destroy these efforts at
price discrimination.

4 Blair & Harrison, supra note 51, at 334.

P Id. Precisely speaking, an oligopsonist does not have a demand function because the oligopsonist
determines the price and quantity simultaneously. The MRP curve, however, demonstrates the same
information as the demand curve does, that is, the addition to total revenue that an increment in the
input generates. To put it differently, assuming that all other goods to manufacture final products are
constant, an oligopsonist continues to increase its use of a good until the MRP of the good equal to the
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An oligopsoniss have market power to establish the price because their
purchases could influence the price they pay for the products. The more quantity an
ologopsonist buys, the higher the price becomes. On the contrary, the less it buys, the
lower the price becomes. An oligopsonists achieve a lowered price by less buying the
quantity of products compared to the competitive market,’® so that revenue that once
flowed into sellers “now flow into the coffers of the oligopsonistic [buyers] in the form of

77
reduced cost.”

In addition, its buying decision will cause a social loss because an
oligposonist does not purchase the quantity that a society needs.”® Figure 1 demonstrates
how the price and the quantity of an intermediate good would be decided and what
competitive effects will happen.

In a competitive market, where both sellers and purchasers are assumed to

have no market power to control the output price, the price is P1 and quantity is QI,

whose combination maximizes the social welfare, the sum of consumer and producer

price, because inasmuch as the cost of the final products are smaller than the MRP, the profit will
increase. On the other hand, at any price, we may purchase the quantity for which marginal value
equals the price. So, the demand curve is identical to the marginal value curve, which is calculated
through dividing marginal utility by income. As a result of this, the MRP serves much the same
function as the demand curve. In this regard, See DAVID D. FRIEDMAN, PRICE THEORY 85-90,
189-190 (2d ed. 1990).

7% See ROGER D. BLAIR & D. KASERMAN, ANTITRUST ECONOMICS 34-37 (Richard D.
Irwin 1985). The competitive firms try to maximize profits by setting output levels at the place where
the firm’s marginal cost equal to the obtainable price. If competitive firms always produce the
quantity so that the MC is equal to the P, then its supply curve, that is, the amount it produces as a
function of price is equal to its MC curve. The MC first falls as the increasing the size of the firm
produces advantages, realizing more efficient production on a large scale. The model for competitive
firms assumes, however, that the MC then rises after the firm has taken the full advantage of large-
scale production and further increases in size mean more and more levels of administration between
the president and the factory floor, leading to less efficient production. Despite this, for simplification
of the discussion, this article uses the straight Marginal Social Cost Curve in Figure 1. See
FRIEDMAN, supra note 75, at 221.

7 Dowd, supra note 63, at 1092.

78 Blair & Harrison, supra note 51, at 334.
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surplus.”® In Figure 1, the consumer surplus is described in the area under the demand
curve and above P1, which is triangle aP1c, while the producer surplus is the area above
the supply curve and below P1, which is triangle ePlc.

On the other hand, an oligopsonist, when facing with positively sloping
supply curve described in Figure 1, will discover that it can influence the price it has to
pay for an intermediate good by adjusting the quantity that it buys.80 In an oligopsonized
market, an oligopsonist does not compete with each other in the intermediate good
markets. As the result, they will buy where the increase in total cost resulting from the
purchase of one more additional unit of input from supplier, the MFC, equals to demand,
the MRP since profit maximization requires expanding quantity of input purchased until
the MRP contributed by that expansion is equal to the MFC so that marginal impact on
profit is zero.®! In other words, because each of the firms compete in their downstream
market, their demands for an input good will equal the marginal revenue produced by that
input. Consequently, each firm will demand additional units of the input up to a point
where marginal revenue product is equal to marginal factor cost 82 which is represented in
Figure 1 as the intersection of the MFC curve with the MRP curve. As a result, quantity
is reduced to Q2 and price becomes p2.%

An oligopsonic behavior causes two kinds of competitive effects, that is,

the social welfare loss and the redistributive effects.

7 Id. Consumer surplus in a given market is the difference between what consumers would
willingly have paid for the quantity they consumed and the amount they actually paid for that quantity.
On the other hand, a producer surplus is the amount by which a producer’s price exceeds the
competitive price.

“1d.

' BELLANTE & JACHSON, supra note 72, at 182.

82 Dowd, supra note 63, at 1088.

8 Blair & Harrison, supra note 15, at 1568.
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The social welfare effects of oligopsony are analogous to those of
oligopoly, that is, too few resources will be employed. At the point where supply and
demand are equal, the total social welfare generated by the operation of the market will
be optimal, whereas it is not privately optimal for an olipogosonist. In order to maximize
the private welfare, an opigopsonist will purchase Q2 units of goods at price P2. As a
result, the total social welfare will be reduced from the competitive potential by an area
(B)+(C), that is, bdc. This is the potential welfare gain to the society that is unrealized. To
put it another way, it is a decrease of social welfare that the society might have enjoyed
but for oligopsony power and called the dead weight loss.** (B) of Figure 1 indicates a
reduction of the revenue that suppliers might have enjoyed but for opigopsony and need
to continue their business. Due to this reduction of revenue, suppliers might have to
manufacture inferior products which they would never supply under competitive market
places or close the factories which have been producing raw materials which should have
been purchased by purchasers. (C) of Figure 1 shows a reduction of the total amount and
variety of products of final product which consumers at a downstream market might have
enjoyed absent oligopsony.™®

The redistributive effects is that an oligopsonist appropriate revenue that
once accrued to suppliers from the production and sale of their goods. (A) in Figure 1, the

area P1fdP2, represents this effects of oligopsonic behavior, depicting a portion of what

8 See Thomas C. Arthur, The Costly Quest for Perfect Competition: Kodak and Nonstructual
Market Power, 69 N. Y. U. L. REV. 1, 15 (1994). The author of this article discusses the dead weight
loss in the context of monopoly. It says “the increased market power from the practice permits the
parties to restrict output. Society thus loses the value of that lost output (less its cost of production) as
consumers must turn to less preferred alternatives. This is the familiar dead-weight welfare loss of the
monopoly model.” Id. at 15. See also James D. Hurwitz, Abuse of Governmental Prosecces, the First
Amendment, and the Boundaries of Noerr, 74 GEO. L. J. 65, 69 (1985). It suggests that the dead
weight loss arises from reduced output and the dissipation of additional resources to maintain ill-
gained market power.

% Dowd, supra note 63, at 1088-1089.

34



ANTITRUST ANALYSIS OF B2B TRANSACTION: AKIRA INOUE

was producer surplus in a competitive market that flows to the oligopsonist as consumer
surplus.86 In other words, (A) in Figure 1 demonstrates the depression of input good
prices to the oligopsonist firms due to their exertion of market power. It is from this
activity that most of the antitrust injury®’ experienced by suppliers arises.® The suppliers
in a oligopsonized market are the best position to feel the effect of this anticompetitive
behaviors.*

As outlined above, by the exercise of oligopsony power, both suppliers
and a society could be harmed. This is the harm against which the antitrust laws should
protect.

(2) Consumers’ Harm due to Oligopsony

Next, this article examines what damages consumers at a downstream

market would suffer due to oligopsony.

86 Economically, this is transferring of wealth from suppliers to an oligopsonist by the exercise of
oligopsony (monopsony) power and can be viewed that a society does not suffer from any loss. On the
other hand, there is the view that regards this transfer of wealth as a social loss. See Law v. N. C. A.
A., 134 F.3d 1010, 1022 (10th Cir. Kan. 1998). The transfer of wealth might have the suppliers lose
their incentive to innovate production of raw materials by conducting research and interest to continue
their business. Also, an oligopsonist would spend additional wealth gained through transfer in socially
inefficient ways, maintaining its market power and sabotaging its rival’s plan to enter the market. In
this sense, transfer of wealth should be viewed as a social loss.

*” In the U.S. an antitrust injury is defined an “injury of the type antitrust laws were intended to
prevent and that flows from that which makes defendants’ acts unlawful”. See e.g.,.Brunswick Corp. v.
Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 489 (1977).

% In Japan, there are no profound discussions at to what is the antitrust damage because in Japan
civil litigations seeking the compensation for damages incurred due to a violation of the Japanese
Antimonopoly Law are usually filed as a part of general tort claims based on the Civil Law in Japan,
art. 709. in spite of the absolute liability under art. 25. of the law. On the other hand, in the U.S. there
are several discussions as to how to measure an antitrust damage. See e.g., BLAIR & HARRISON,
supra note 66, at 150. It says that “In comparison with the burden of proving the fact of damage,
courts traditionally have applied a very relaxed standard to the level of certainty with which the
amount of damages must be shown. The reasoning behind this policy is that proof would result in
many wrongdoers escaping penalty. All antitrust harm ultimately manifests itself as a loss of profits
and in theory, lost profit is the proper measure of damage.” Id. at 150. Regard with the complexity of
proving an antitrust damage, see generally Eastman Kodak Co. v. Southern Photo Materials Co., 273
U.S. 359 (1927).

% BLAIR & HARRISON, supra note 66, at 151-152.
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When suppliers at an upstream market should suffer from harm due to
oligopsony, intuitively, regardless of whether an oligopsonist has market power at a
downstream market, we will consider one of two scenarios.

The first scenario is to consider that an oligopsonist is likely to collude at a
downstream market and thereby cause anticompetitive harm to consumers and a society.

The second counterintuitive scenario is to consider that oligopsony at an
upstream market will lower the costs for an oligopsonist and thereby benefit consumers at
a downstream market through lowered price of the final goods and services.”” However,
even when an oligopsonist has market power at an upstream market, given that an

oligopsonist lacked market power at a downstream market, they should be compelled to

% Some of lower court cases in the U.S. seem to be confused in this regard. See Balmoral Cinema,
Inc. v. Allied Atrtists Pictures Corp., 885 F.2d 313 (6th Cir. Tenn. 1989). It said as follows;

“Based on the record before us, this claim may well be incorrect. The practice at issue does not
facially appear always or almost always to restrict competition, decrease output and raise prices.
Rather it may simply lower prices paid by exhibitors to distributors and hence indirectly to producers
in a market where the distributors and the producers have historically wielded great market power
over film products at the expense of exhibitors. Exhibitors, as purchasers of films, may be justified in
combating the market power of film suppliers by group action. Such action may lower prices to
moviegoers at the box office and may serve rather than undermine consumer welfare.” Id. at 316-317.
Although it could be the case that the expense which consumers shall bear would be lowered though
the group action taken by film exhibitors, it is not necessarily the case.

See also Addamax Corp. v. Open Software Found, 888 F. Supp. 274 (D. Mass. 1995). In this case,
Addamax Corporation, a producer of security system for computer industry, filed the lawsuit against
Hewlett-Packerd and Open Software Foundation (“OSF”), alleging their violation of the antitrust laws
after the OFS selected to use Addamax’s competitor’s security system in its new operating system. /d.
at 277. The OFS was consisted of many of the major competitors in the market for computer system.
Id. The members competed each other in both the market for the input used for producing their
computer system and in the market for the sale of their finished product. Id. Addamax alleged that the
OSF was the illegal joint venture designed to influence the market for operating system technology. In
ruling on Defendant’s motion for summary judgment, the court noted that “Lower prices usually
benefit consumers, and are not generally considered harmful to competition...For this reason,
agreements to set prices at below-market rates do not ordinarily give rise to antitrust injury...But,
when lower prices input prices do not produce lower prices to consumers, courts have found antitrust
injury in the presence of agreements to lower prices. This occurs when the colluding buyers possess
market power on a downstream market. Only with control of a downstream market can the
monopsonist decrease output and raise prices.” Id. at 280. However, the assumption that the
agreement to lower the price at an upstream market always benefits consumers at a downstream
market is not always true.
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sell their products at the competitive price, which means that consumers are unlikely to
benefit by oligopsony at an upstream market.

Provided that an oligopsonist has market power not only at an upstream
market but also at a downstream market, consumers at a downstream market are likely to
be harmed instead of being benefited. In order to analyze exactly what competitive
effects would happen, however, an economical analysis is also indispensable.

This article examines what happens to consumers at a downstream market
and society in both cases, a downstream market being competitive and dominated by an
oligopsonist.

(A) Downstream Market-Competitive

Although it is counterintuitive to consider that the fact that an oligopsonist
dominates an upstream market entails the conclusion that it also dominates a downstream
market, it still could face the competition at a downstream market. Given the import
goods similar to the final products provided by an oligopsonist and there are low barrier
of entry, even an oligopsonist is forced to compete with them.

An oligopsonist reduces their amount of input purchased and drives down
the price by the exercise of oligopsony power at an upstream market. Accordingly, the
quantity of final products at a downstream market supplied by an oligopsonist would
decrease. This reduction of supplies, however, does not affect a downstream market,
because, in a competitive market, even when one of market participants reduces its

supplies, other competitors substitute this reduction.
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Therefore, inasmuch as a downstream market is competitive, even if an
oligopsonist dominates an upstream market, consumers at a downstream market are not
likely to suffer from any damages.”'

(B) Downstream Market- Dominated by an Oligopsonist at an Upstream Market

As indicated earlier in this article, provided that an oligopsonist at an

upstream market should dominate an upstream market, an oligopsonist is likely to collude

even at a downstream market level and thereby cause anticompetitive harm.

?! There could be a view that given that a downstream market was competitive, consumers will
always benefit since an oligopsonist at an upstream market will pass savings it obtain from supplier to
consumers. See Allied Artists Pictures Corp., 885 F.2d at 316. An oligopsonist, however, will sell the
final product at a competitive price determined under a competitive downstream market. It is
necessary to recall the basic principal explained earlier in this article that an oligopsonist would try to
adjust the quantity of input purchased until the marginal impact on the profit is zero, which lead to the
conclusion that output price (P) times Marginal Physical Product (“MPP”) is equal to the MFC,
putting it another way, P*MPP=MFC. The MPP is the change in the quantity of total product resulting
from a unit change in a variable input, keeping all other inputs unchanged and is found by dividing the
change in total product by the change in the variable input. As explained earlier in this article, since
the standard economic theory indicates that competitive firms produce at the point where output price
would equal the marginal cost of production, by dividing both side of the aforementioned equation by
MPP, we will obtain P=EMC=MFC/MPP. As shown in Figure 1, since the MFC is lager in an
oligopsonized market, the MC for an oligopsonist, that is, MFC/MPP is actually larger than the MC
for a firm with no oligopsony power. Because the MC is what drives the firm’s output decision, an
oligopsonist actually will reduce its output below the level that a seller without oligopsony power will
select. As the aforementioned equation indicates, there is a good reason to assume that, rather than
passing its saving on consumers, an oligopsonist will increase the price of final products since the MC
goes up. Inasmuch as a downstream market is competitive, the demand curve an oligopsonist will face
is perfectly elastic, which means that the larger MC will cause the reduction of output quantity.

On the assumption that the industry has the perfectly elastic supply curve, which is realized in the
industry in which the cost of an additional unit of production is independent of quantity, this output
reduction at a competitive downstream market, however, will have no impact on the price determined
by competitive market because the competitors of an oligopsonist will easily substitute the reduced
quantity.

However, in the industry where the cost of producing more quantity of product is not constant but
instead increasing, the supply curve of the industry is upward sloping. Under this situation, when an
oligopsonist reduces its output, although the competitors would be able to substitute the reduced
quantity, the total average cost incurred by them would increase, thereby making the industry supply
curve shifting go upward. Therefore, under this situation, due to the output reduction by an
oligopsonist, the market price will increase.

As appeared in this analysis, different from the counterintuitive scenario, the reduction in the input
price is not passed on to consumers.
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As detailed later in this article, in National Macaroni Manufacture

Association v. Federal Trade Commission, 345 F.2d 421 (7th Cir. 1965), what the

macaroni factures attempted to do was to control the price paid for its primary inputs, that
is, durum wheat by agreeing to change their recipe and to use a blend of fifty percent
durum wheat and fifty percent of farina instead of using 100 percent durum wheat. Their
agreement would thereby cause anticompetitive harm to a society and consumers at a
downstream market. As the collusion at a downstream market in this case was used to
make the collusion at an upstream market effective, what is notable is that the collusion at
an upstream market is prone to cause the one at a downstream market.

This article would note that the competitive effects explained in this
section could happen even when an oligopsonist does not completely dominate a
downstream market but just posses market power. However, in order to simplify the
analysis, this article would like to examine the situation where a downstream market is
dominated by an oligopsonist hereinafter.

When an oligopsonist dominates not only an upstream market but also a
downstream market with an entry barrier, even if an oligopsonist reduces the quantity of
supplies at a downstream market, there are no competitors which substitute this reduction.

Therefore, so long as the proportion of a certain raw material of final
products is constant, the quantity of supplies of final products would decrease
automatically by the reduction of the quantity of input purchased by an oligopsonist,
because the amount of final products would be determined by the quantity of a certain

raw materials that an oligopsonist obtains from suppliers at an upstream market.
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Even when the proportion of a certain raw material of final products is not
constant, that is, there are substitutes for it, provided that an oligopsonist has market
power at a downstream market, one of two anticompetitive effects would emerge.

This article first considers what competitive effect will happen if an
oligopsonist decides not to maintain its production level.

Given that an oligopsonist manufactures the final goods, due to its market
power at a downstream market, the price it is going to set is a function of the number of
goods available for consumers. P represent for the price and G for the final goods.

P=P(G)

When an oligopsonist has market power at a downstream market, it will
find that it is facing a negatively sloped demand curve, that is, the price of final products
is a declining function of the quantity sold. That is,

dP(G)/dG<0

Also, on the assumption that an oligopsonist will produce its final products

by raw material (R) and machine (M), its profit function is,
Profit=P(G)*G-w(R)R-pM

Where w(R) is the unit price of a raw material that an oligopsonist
purchased at an upstream market, R is the quantity, p is the machine price.

In that case, an oligopsonist tries to expand its procurement of goods from
suppliers at an upstream market at the point where the marginal impact on profit is zero.
That is,

Price * MPP=MFC

Price is represented in
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P(G)+ dPG(G)/AG
Therefore, the aforementioned equation is transformed into
P(G)+dPG(G)/dG=MFC/MPP
or, in more familiar forms
MR=MFC/MPP
As clear from above, because the MR decline as the quantity increase, an
increase in the MC will lead to a decrease of an oligopsonist’s profit maximizing quantity

since firms with market power try to maximize its private profit so that the MC is equal

to the MR.
[Figure 2] Welfare Loss at a Downstream Market
Price
a
Marginal Cost 2
P2
arginal Cost 1
B Weight Loss
Ky
P1

(A) Transfer af Wealth

Demand

Marginal Rev¢nue

Q2 Ql Quantity
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Thus, in a downstream market where an oligpsonist has market power,
meaning that the demand curve is downward sloping as explained earlier, a decrease in
quantity will result in an increase in price.

These anticompetitive consequences on social welfare at a downstream
market can be understood with the aid of Figure 2.

Figure 2 demonstrates the relationship between a price and a quantity at a
downstream market dominated by an oligopsonist when an oligopsonist decides not to
maintain the quantity of final products.

When an oligopsonist reduce their input purchased from suppliers at an
upstream market, if it try to maximize their profit at a downstream market, they reduce
their quantity of supplies of final products from Q1 to Q2, the intersection of the marginal
revenue with supply (marginal cost)’ and the price increase from P1 to P2 because at this
point one further unit of production would generate greater expenses than income.”

The total social welfare will be reduced from the competitive potential by
an area (B), that is, bdc. This is the potential welfare gain to the society that is unrealized.
To put it another wayj, it is a decrease of social welfare that the society might have
enjoyed but for the exercise of market power by an oligopsonist and called the dead
weight loss.

The redistributive effects is that the consumer surplus having been enjoyed
by consumers now transfers an oligopsonist in the form of the producer surplus. (A) in
Figure 2, the area P1bcP2, represents this effects of oligopsonic behavior, depicting a

portion of what was consumer surplus in a competitive market that flows to the

> E. THOMAS SULLIVAN & HERBERT HOVENKAMP, ANTITRUST LAW, POLICY AND
PRQ(B)CEDURE; CASES, MATERIAL, PROBLEM 55 (Lexis Nexis 5d ed. 2003) (1984).
Id. at 604.
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oligopsonist as producer surplus. The transferred wealth can be spent in a variety of ways.
It might be spent in a research and development so that an oligopsonist may become

more efficient than its rival at both an upstream market and a downstream market. On the
other hand, an oligopsonist might spend it sabotaging its rival’s plans or making false
advertisement about its products to maintaints market power.

In short, (A) in Figure 2 does not merely represent the wealth transfer
from consumers to an oligopsonist. To the extent that an oligopsonist has extra fund in
order to acquire market power at a downstream market, even an oligopsonist would not
benefit from (A) in Figure 2. If the transferred fund should be used in socially inefficient
way, (A) in Figure 2 is also dead weight loss.

What competitive effects will happened if the proportion of a certain raw
material of final products is not constant and an oligopsonist decides to maintain its
production level?

This articles has already made an assumption that a dollar’s worth of a raw
material purchased at an upstream market is not the same compared to other input, to put
it another way, the marginal products of input are not the proportional for their prices.
Under this assumption, it is possible for an oligopsonist to alter the bundle of inputs in
such a way as to substitute reduced input of a raw material purchased at an upstream
market while maintaining the same level of output of final products so long as the bundle
has not reached the level of least cost bundle, which is what a profit-maximizing firm will

choose.”

% See FRIEDMAN, supra note 75, at 209. According to the equimarginal principle, if the firm
minimizing its cost for a given quantity of output, the additional output produced by a dollar’s worth
of any input it uses is the same. Given that MPx is the marginal product of input x and MPy for y and
P means price, it is possible to obtain:
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However, once reaching the least cost bundle level, an oligopsonist can no
longer substitute the reduced input for others to maintain production level. Despite this,
in order to maintain the production level, an oligopsonist has no choice but to select the
different quality of input for the substitution of reduced input, the price of which is the
same or cheaper.

Under this situation, the social cost to produce the same quantity of final
products is the same or less than the market not dominated by an oligopsonist.

But even when the new demand curve would be drawn to respond to that
different quality of product, consumers as a downstream market will not be better off.
This is because, although the demand curve for that different quality of products would
be lower than the original demand curve since the marginal value for that product would
reduce from the marginal value for the original product, consumer would suffer from the
possibility of lowered quality of final products.

In addition, provided that an oligopsonist has to incur additional costs to
transact with suppliers of different products for substitution, the MC of the final products
will increase, resulting in increasing the price of final products. Although an oligopsonist
never gets benefits because this is caused by inefficiencies in connection with its buying
inputs, consumers at a downstream market would suffer from the damages due to the
increase of prices and the decrease of quantity of final products.

Given that the new demand curve would not be formed for that different
quality of product, an oligopsonist would have to decide to reduce its output of final

products.

MPx/Px=MPy/Py
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To summarize, in either case, the proportion of a certain raw material in
the final products being constant or not, when an oligopsonist dominates not only an
upstream market but also a downstream market, a society consumers at a downstream
market would suffer from harm.

(3) Oligopsony and Procompetitive Effects due to Joint Purchasing
(A) Efficiency Obtained through Joint Purchasing

Not all joint purchasing are formed for exploiting buying power.95 In fact,
some of the joint purchasing does not result in exploiting buying power at all. In other
words, it must be distinguished joint purchasing from an exertion of oligopsony power.
Instead, some of the joint purchasing yields procompetitive efficiencies by doing business
on a large scale. Further joint purchasers can reduce their costs concerning warehouses
and storage by operating these functions jointly. This procompetitive effect attained by

joint purchasing has been recognized by the Supreme Court in the U.S.*

% Blair & Harrison, supra note 51, at 336.

% The efficiency attained through joint purchasing has been recognized in the Supreme Court
judgment in the U.S. See e.g., Northwest Wholesale Stationers, Inc. v. Pacific Stationery & Printing
Co., 472 U.S. 284 (1985). It said as follows; “Wholesale purchasing cooperatives such as Northwest
are not a form of concerted activity characteristically likely to result in predominantly anticompetitive
effects. Rather, such cooperative arrangements would seem to be "designed to increase economic
efficiency and render markets more, rather than less, competitive...The arrangement permits the
participating retailers to achieve economies of scale in both the purchase and warehousing of
wholesale supplies, and also ensures ready access to a stock of goods that might otherwise be
unavailable on short notice. The cost savings and order-filling guarantees enable smaller retailers to
reduce prices and maintain their retail stock so as to compete more effectively with larger retailers.” Id.
at 295.

See also United States v. Topco Associates, Inc., 405 U.S. 596 (1972). In this case, a group of small
and medium sized supermarket chains combined to procure for and distribute to its members food and
nonfood items under Topco brand label in order to compete with the private brand of larger chains.
One element of their scheme was designation of territories within which the various sellers of Topco
brand would not compete each other. This market division was found to be a per se violation of the
section 1 of the Scherman Act. Id. at 608. Another possible objection to the arrangement in this case
could have been that it involved horizontal price fixing by buyers. In fact, horizontal price fixing was
necessary in order for member to enjoy the large scale purchases. Thus, rather than exercising market
power, the buyers should have simply combined their order in order to operate more efficiently.
However it should be noted that some of the recent lower court cases demonstrated its skepticism
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However, it should be noted that not all procompetitive effects
accomplished by joint purchasing has an externality, that is, effects on net cost or benefit
which a certain business activity imposes on market.”” Even when economic action has
been taken, some of them have only negligible effects on others through their effects on
the prices of goods or services. To put it another way, even when joint purchasing yields
procompetitive effects, what should be considered is those which have an externality,
since other than that has no effects on the price and quantity at an upstream market.

[Figure 3] Improved Productivity due to Joint Purchasing

Price

arginal Social Cost

Marginal Revenue Product 2
d (after enhancement of productivity)
P1
Marginal Revenue Product 1
Ql Q2 Quantity

Suppose that due to the efficiency attained by joint purchasing activities,

the quality of a products purchased from suppliers at an upstream market has been

about efficiency claim. See FTC v. H.J. Heinz Co., 345 U.S. App. D.C. 364 (2001). In this case, the
court rejected an efficiencies defense to rebut the presumptively anticompetitive merger.
?7 See FRIEDMAN, supra note 75, at 517.
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improved, a technological externality happens or the productive capacity of an
oligopsonist to manufacture final products have been improved, to put in another way, an
oligpsonist has become able to produce more quantity of final products from the same
quantity of raw material.

Now, as explained earlier in this article, the MRP is

P*MPP

Also, MPP could be represented in
Increase of Total Quantity of Final Product/Increase of Total Quantity of Input Purchased

And the increase of total quantity of final product could be shown in

Efficiency*Production Capability*Capital Input98

Efficiency means how efficiently the firm could produce its final product,
production capacity means the capability of the facility of the firm to produce its final
product, and capital input means the capital spend to acquire necessary raw materials to
produce its final products.

Therefore, on the assumption that the productive efficiency to produce
final products is improved, the MRP shift upper right as shown in Figure 3 because joint
purchasers could expand their revenue from selling final products at a downstream
market by reducing the cost involved in manufacturing final products when a down
stream market is competitive.

As Figure 3 demonstrates, when the productivity of an oligopsonist has
been enhanced, both the producer and the consumer surplus will expand, making it

possible for both suppliers and joint purchasers to be benefited. Area P1cdP2 indicates

% See FRIEDMAN, supra note 75, at 204.
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the expanded producer surplus. Likewise, the consumer surplus for an oligopsonist
expands from the area bP1d to the area acP2.

It should be noted, however, that procompetitive effects of joint
purchasing is not an automatic result of the exercise of oligopsony power. The exercise of
oligopsony power does not entail the procompetitive effects.” Even when the efficiency
is attained, it might have been obtained absent the exercise of oligopsony power.100
Therefore, it can be said that it is up to the oligopsonist to link the use the oligopsony
power to the procompetitive effects.'”!

Also, even when joint purchasing activity by an oligopsonist yields
procompetitive effects, as explained above, they do not always improve the productivity
of final products. Absent the improvement of the productivity, even when some
efficiencies are achieved, suppliers and a society are not likely to benefit from them.

(B) Enhanced Efficiency and Oligopsony

Assume that joint purchasing yields procompetitive effects which entail
the improvement of the productive capacity of final products. Then, there could be the
conflict between enhanced productivity and an anticompetitive effect caused by
oligopsony.

Although whether or not the society would benefit would depend upon the
magnitude of the conflicting oligopsony power and efficiency effects,'%” there would
emerge one of two situations, that is, anticompetitive effects exceeding procompetitive

effects and anticompetitive exceeded by procompetitive effects.

% BLAIR & HARRISON, supra note 66, at 343.
190 14, at 340.

01 4.

192 BLAIR & HARRISON, supra note 66, at 96.
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[Figure 4] Enhanced Productivity and Oligopsony
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When the anticompetitive effects swamp the productive efficiency, the
result is that both the social loss and the allocative efficiencies will emerge, whereby both

suppliers and a society will be harmed.'*

1% In this regard, there are indication that whether or not the exercise of oligopsony power should
be prohibited or permitted under the situation where anticompetitive effects should swamp the
productive efficiency should be determined through a comparison between the social loss due to
oligopsony, to put it another way, the dead weight loss, and the expansion of consumer surplus by
joint purchasing activity. See BLAIR & HARRISON, supra note 66, at 98.

It is not appropriate, however, to admit the conclusion that an oligopsonist will be better off at the
sacrifice of suppliers and a society. Even when the expansion of consumer surplus is larger than the
dead weight loss due to oligopsony, admitting the aforementioned indication is equal to permitting
that an oligopsonist could be benefited at the sacrifice of suppliers and a society. Also, the
aforementioned indication ignores the transfer of wealth from suppliers to an oligopsonist, in other
words, the allocative inefficiencies. Even when the expanded consumer surplus is larger than the dead
weight loss, the allocative inefficiencies would cause social harm as explained earlier in this article.

Therefore, even when the exercise of market power will yield the enhancement of productivity,
inasmuch as anticompetitive effects excel productive efficiencies, it is appropriate to construe that
both suppliers and a society will be harmed.
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On the other hand, when the enhanced productivity swamps an
anticompetitive effect, the result will be the increase of quantity at higher price, that is, a
positive welfare effects as shown in Figure 4.

Prior to joint purchasing activity, the market equilibrium occurred at the
intersection of the MRP1 and the MSC (Supply). The price is P1 with quantity of Q1.

As aresult of an enhanced productivity, the MRP curve moves from
MRP1 to MRP2. At the same time, a quantity would expand from Q1 to Q3 and
accordingly a price would become higher from P1 to P3. Oligopsony power is displayed
by the hither MFC curve. As a result of joint purchasing activity, the producer surplus
expands by the area P1cfP3 and the consumer surplus expands from Plcd to P2ba.

However, should an oligopsonist not exert market power, since the
quantity should have been determined from the intersection between the MSC curve and
the MRP2, a quantity should have been Q2 at the price of P2.

The outcome with Q3 and P3 is still superior in terms of social welfare
when compared to Q1 and P1.

However, O3 and P3 outcome cannot equate to the outcome where an

oligopsonist does not exert market power.104

The total social benefit enjoyed may be even
greater by prohibiting the use of oligopspny power, which can be said a potential loss to
the society.

Also, due to the exercise of market power, the producer surplus that
should have been enjoyed by suppliers absent the exercise of market power now transfers

to an oligopsonist in the form of consumer surplus. This transfer of wealth is represented

in the area P2efP3 in Figure 4. Because there is no guarantee that the transferred wealth

1% BLAIR & HARRISON, supra note 66, at 97.

50



ANTITRUST ANALYSIS OF B2B TRANSACTION: AKIRA INOUE

will be used socially benefited way, this allocative inefficiency is also the potential loss
to the society.

In addition to the aforementioned short term anticompetitive effects,
although it is difficult to predict precisely, the long term anticompetitive effects would
also emerge.

Suppliers might lose their incentive to innovate a quality of their products
in the long run, since the procompetitive efficiency is accomplished by suppliers’ dealing
with an oligopsonist. Also, suppliers might lower the quality of their products in order to
expand their profit, because their profits will be artificially depressed by an oligopsonist.

In addition, as suppliers’ profits are reduced, their incentive to
manufacture would also diminish and they would curtail their supply in the future.'® This
reduction in supply entails adverse consequences for consumer welfare in the future.

If the price offered from an oligopsonist is set below average total cost,
some of suppliers may leave the market in the long run and the lower price would
discourage new suppliers entry into the market. Under the real world, suppliers’ leaving
from the market is not so likely because the interest of an oligosonosits are not served to
set the price so low that there is a long run exit of suppliers because this exit would alter
the balance of bargaining in favor of the remaining suppliers. But once it did happen,

competitive effects on social welfare would not be negligible.

In relation to the long term anticompetitive effects, the National Macaroni

Manufacture Association v. Federal Trade Commission, 345 F.2d 421 (7th Cir. 1965) is

worth getting attention.

195 Blair & Harrison, supra note 70, at 316. See also FRIEDMAN, supra note 75, at 118-120.1t is
discussing how supply changes.
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In this case, the macaroni factures attempted to control the price paid for
its primary inputs, that is, durum wheat. During growing season, the maximum quantity
supplied by farmers of durum wheat could not respond to changes in quantity, meaning
that its supply was inelastic.

[Figure 5] Inelastic Supply and Oligopsony

Price

Demand

Collusive Demand

Q2 Ql Quantity
High-quality macaroni requires the use of 100 percent durum wheat,
which is easier for the manufactures to work with and yields a macaroni product that has
the most desirable cooking properties. In a normal situation, a crop damage of wheat
causes a shortage of durum wheat, which leads to rise of its price. In this case, however,
the manufactures of macaroni agreed to change their recipe and use a blend of fifty

percent durum wheat and fifty percent of farina. This change in recipe worsened the
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quality of final product and artificially depressed the demand for durum wheat, thereby
lowered the price.

In the absence of supply disruptions, the intersection of demand and
supply, which occurred at a price of P1 and a quantity of Q1 in Figure 5, determines the
free market equilibrium price and quantity of durum wheat. Due to major crop damage,
which forced to curtail the supply of durum wheat, for the growing season in question,
the maximum supply reduced to Q2 demonstrated in Figure 5. Absent collusion by the
macaroni manufactures, competition among them should have driven the price up to P2.

The court in this case said as follows:

The Supreme Court has held that price fixing is contrary to the
policy of competition underlying the Sherman Act and that its
illegality does not depend on a showing of its unreasonableness,
since it is conclusively presumed to be unreasonable. It makes
no difference whether the motives of the participants are good
or evil; whether the price fixing is accomplished by express
contract or by some more subtle means; whether the
participants possess market control; whether the amount of
interstate commerce affected is large or small; or whether the
effect of the agreement is to raise or to decrease prices...The
combination found in the instant case is illegal per se...We
hold that under the record as a whole there is substantial
support for the findings of Commission that the course of
industry action entered into by petitioners, in combination, to
unlawfully fix prices constituted a per se violation of Section 5
of the Federal Trade Commission Act. Id. at 427.

When suppliers of durum wheat bumper crops, the supply may be so great
that the price will fall and the resulting profit are low. The antitrust law does not permit
suppliers to collude in order to pop up their prices and expand profits in the presence of

bumper crop. The court in National Macaroni Manufacture Association v. Federal Trade

Commission dealt with the flip side of the case and decided even when shortage of

supply due to crop failure boosted price, buyers must not collude to reduce those prices.
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It should be noted that in a case where the supply of drum wheat is
inelastic, that is, the supply is fixed and reductions in the quantity are not possible in the
short run and the collusion by buyers will have little impact on quantity at the upstream
market in the short run, a social loss would emerge, which is demonstrated by the area
P2abc of Figure 5.

The area P2abc, which should have been enjoyed by suppliers but for
collusion by buyers, has completely lost from a society. Also, the area P1bc in Figure 5
shows the transfer of wealth from suppliers to buyers. As explained earlier in this article,
this allocative efficiency could be a social loss.'*

Consumersat a downstream market could be harmed even in the short run.
In this case, the macaroni manufactures lowed the quality of their product in order to
reduce the price of their input at the upstream market, although the lowered quality is not
the logical consequence of their collusion.

The macaroni manufactures might argue that the diminution of the quality
of macaroni was caused by the shortage of durum wheat not by the exercise of
oligopsony power.

But the shortage of durum wheat does not necessarily entail the lowered
quality of macaroni. Some of the manufactures would choose to maintain the quality of

macaroni, while others might decide to lower the quality of macaroni. In this situation,

consumers will be able to enjoy the variety of choices of macaroni, that is, some are the

"% In this regard, see Mountain States Tel. & Tel. Co. v. FCC, 291 U.S. App. D.C. 207, 939 F.2d
1035, 1043 (1991). The court said that "the only legitimate goal of antitrust is the maximization of
consumer welfare...there may be exceptions to the general rule; for example, a supplier's suit alleging
that a carrier has somehow unlawfully exercised monopsony power complains only of a wealth
transfer from the supplier to the carrier.” Id. at 1043. From this languages, it can be said that the court
in this case think that distributional significance on competition is the exception to find antitrust
damage.
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same quality with higher price and others are the lowered quality with higher, same or
lower price.

On the other hand, when the macaroni manufactures agree to lower the
quality of macaroni uniformly, the choices available to consumers will reduce. Also, the
standardization of buying of durum wheat would be a step toward production level
uniformity and consequently output price uniformity.

In addition, the suppliers of durum wheat may lose the incentive to durum
wheat in the long run and curtail their supply in the future, as their profits are reduced by
collusion, whereby consumers at a downstream market and a society will be harmed and
a social welfare will be decreased. This long term effects are also what the antitrust law
should prevent.

To summarize, it should be recognized that even in a case where supply is
fix and reductions in quantity are not possible in the short run, an oligopsonic behavior
would harm consumers and a society by reducing the suppliers’ profit both in the short
run and the long run.

How should we consider when enhancements of productive capacity
would be never attained absent the exercise of market power by an oligopsonist? The key
difference from the situation where enhancements of productive efficiencies are
separatable from oligopsony is that, under this situation, we cannot require an
oligopsonist so that it will yield only procompetitive effects.

Under this hypothesis, there would be no short term anticompetitive

effects, that is, social welfare loss and allocative inefficiencies, because we cannot
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assume the quantity would be determined from the intersection between the MSC curve
and the MRP2 with quantity of Q2 at the price of P2 in Figure 4.

However, despite the difficulty to predict, the aforementioned long term
anticompetitive effects would emerge even in this hypothesis.

To summarize, although joint purchasing activity may yield some kind of
procompetitive effects, what we should take into consideration is the effects which entail
the enhancement of the productive capacity of final products. And regardless of whether
or not this effects is never attained absent oligopsony, at least the long term
anticompetitive effects will almost always happen at an upstream market.

(C) Enhanced Efficiency and Oligopsony Effects on Consumers

When a downstream market is competitive, even when the anticompetitive
effects swamp the procompetitive effects, the quantity input purchased is reduced by an
oligopsonist at an upstream market and an oligopsonist diminish its supply of final
products, this reduction does not affect a downstream market, because, in a competitive
market, even when one of market participants reduces its supplies, other competitors
substitute this reduction.

Therefore, inasmuch as a downstream market is competitive, even if the
anticompetitive effects swamp the procompetitive effects, consumers at a downstream
market are not likely to suffer from any damages.

When an oligopsonist dominates a downstream market, consumers could
suffer from losses due to the decrease of a quantity of input purchased at an upstream
market in the form of reduced quantity of final products at higher price or lowered quality

and a society will be harmed, given that the anticompetitive effects swamp the productive
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efficiencies. In this case, both consumers at a downstream market and a society will
suffer from losses.

On the other hand, regardless of whether or not an oligopsonist dominates
a downstream market, when the productive efficiencies swamp the anticompetitive
effects, this procompetitive effects could be pass on consumers.

As explained before, an oligopsonist tries to expand its procurement of
goods from suppliers at an upstream market at the point where the marginal impact on
profit is zero.

Price * MPP=MRP=MFC

The above equations leads to

MR=MFC/MPP=MC

This means that when the MRP expands due to the productive efficiency,
the MR and the MC would decline. Although the exercise of oligopsony power entails
the hither MFC, when the productive efficiencies swamp the anticompetitive effects,
there could be the situation where the expansion of MPP is larger than the increase of
MEFC. The MR declines as output expands, leading to the outcome that the lower MC and
the MR could result in an increase in an oligopsonist’s profit maximizing output at a
lower price. In this case, consumers could be better off due to the procompetitive effects
in spite of the anticompetitive effect due to oligopsony.

Therefore, regardless of whether or not an oligopsonist dominates a
downstream market, when productive efficiencies swamp the anticompetitive effect at an

upstream market, consumers and a society could be better of f at least in the short term.
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However, when the long term anticompetitive effects should happen at an
upstream market, that is, sellers’ leaving from the market, it could lead to the decrease of
the quantity of the products supplied to an oligopsonist, leading the increase of its total
coststo produce the fin al products. In that case, consumers could be harmed due to the
decrease of the quantity and the increase of the price of final products.

(4) Difference Between Oligopsony and All-or-Nothing Deal"”’

As explained above, in order to obtain the lower prices, an oligopsonist
must reduce the quantity of input purchased. It would be more desirabldrom an
oligopsonist s point of view if it could achieve the lowered prices without reducing the
quantity purchased. In an al} or-nothing deal, the collusive buyers realize the reduced
price by not buying less. In other words, the collusive buyers do not agree to reduce the
number of product they are going to buy from suppliers. Instead, the collusive buyers
agree to buy no fewer than competitive quantity but aggregate their purchasing and award
a single supplier a contract for their pooled purchases, in order to realize a lowered price,
1% because ordinarily, an all-or-nothing deal is not possible unless the collusive buyers
could push suppliers onto their all-or-nothing supply curve.

The all-or-nothing supply curve reveals the answer to the question of what

is the maximum quantity suppliers will make available at each price when the alternative

17 1t has been pointed out that the powerful communication capacity of B2B can make it easier for

buyers to formulate and execute an all-or-nothing deal. See Levine, supra note 29, at 404. See also
Sam Kinney, An Overview of B2B and Purchasing Technology, (2000), available at
http://www.ftc.gov/bc/b2b/comments/freemarketsinc.pdf (last visited Feb. 5, 2005). It mentions
concerning the internet auctions that “Unlike a traditional negotiation, though, an Internet auction can
achieve a high level of interactivity in a short period of time. It is not unusual to see more than 50 bids
and counter-bids within the span of an hour. This is far more interaction than a face-to-face
negotiation could obtain.” Id. at 34. In addition, it says that an internet auction can be over in just a
few hours, rather than the days and even weeks it can take to conduct face-to-face or phone-and fax-
negotiation. /d. at 40. This feature makes it possible for buyers to process more work in less time.

% BLAIR & HARRISON, supra note 66, at 73.
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is to sell nothing at all.'” By framing the question in this way, the collusive buyers seek
to extract all of the producer surplus, which makes the all-or-nothing supply curve lies
below the standard supply curve.''® Knowledge of the all-or-nothing supply curve
enables the collusive buyers to exploit its power by extracting the producer surplus.

Due to the term of this all-or-nothing deal, buying one more unit costs the
collusive buyers nothing more than the cost of that additional unit. This is one of the
major differences from oligopsony in which in order to buy one more additional unit, the
collusive buyers are obliged to pay not only the price of that additional unit but also the
cost of increasing the price of every unit of input they have already paid.'"'

[Figure 6] Oligopsony and All-or-Nothing Deal

Price
A
Supply: Marginal Social Cost
Pl 3 11-or-Nothing Supply
P2
E
D
Q1 Quantity
109 Id

"0 1d. See also MILTON FRIEDMAN, PRICE THEORY 16 (Chicago: Aldine Publishing Co.
1976).
tH Levine, supra note 29, at 404.
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As shown in Figure 6, the interaction of the normal supply curve with the
demand curve determines an equilibrium price and the quantity of competitive market
with Q1 at the price of P1.

In an all-or-nothing deal, the collusive buyers exert their market power to
push the suppliers off the traditional supply curve and onto the all-or-nothing supply
curve at the quantity of Q1, which is the privately optimal quantity for the collusive

112
buyers.

The price actually paid falls from P1 to P2 without any reduction in the
quantity transacted.’ 13

The economic effects of an all-or-nothing deal are also different from that
of oligopsony.

At an upstream market, with regard to the allocative inefficiency, like
oligopsony, the producer surplus is transferred to the collusive buyers.114

In Figure 6, under the competitive market, the consumer surplus is the area
AP1B with the producer surplus of the area PIBD. After imposing all-or-nothing
conditions on the suppliers, the collusive buyers increase their consumer surplus by the
area P1BCP2. The producer surplus diminishes from the area DBP1 to the area CDP2.
The area PIBEP?2 is the transferred wealth from suppliers to the collusive buyers.

Although through an all-or-nothing deal, the producer surplus becomes the area P2CD,

the difference between the area DCE and the area P1BEP2 represent loss to suppliers.

ii BLAIR & HARRISON, supra note 66, at 73.
Id.

14 See BLAIR & HARRISON, supra note 66, at 74. It should be noted that the allocative efficiency
could cause social harm. See also Robert H. Lande, Wealth Transfers as the Original and Primary
Concern of Antitrust: The Efficiency Interpretation Challenged, 34 HASTINGS L.J. 65 (1982). It
points out that “in the interest of consumer welfare, the antitrust laws should be concerned only with
improving allocative efficiency.” Id. at 87-88.
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With regard to a social welfare at an upstream market, however, an all-or-
nothing deal is a little bit different from oligopsony.

Contrary to oligopsony in which in order to buy one more additional unit,
the collusive buyers are obliged to pay not only the price of that additional unit but also
the cost of increasing the price of every unit of input they have already paid, in an all-or-
nothing deal, the collusive buyers have to paynothing more than the cost of that
additional unit in order to buy one more unit.

Further, when suppliers are charging the price above their marginal cost
level, like a monopolist, setting the price artificially high above the MC level, an all-or-
nothing deal could allow the collusive buyers to force the suppliers’ price down to the
marginal cost level by forcing suppliers onto their all-or-nothing supply curve. This
reduces the collusive buyers’ marginal cost, which is quite opposite from oligopsony
because oligopsonists reduce their purchase price but increase their marginal cost.'?
Given that sufficient inputs are actually available for each buyer, it would be possible for
the collusive buyers in an all-or-nothing deal to purchase more input at lower cost.''®

On the other hand, at a downstream market, the differences of economic
impact are significant.

Regardless of whether or not the collusive buyers have market power at a
downstream market, consumers could benefit more than they would have if the collusive

buyers have never colluded and had paid at suppliers’ price of above the marginal cost.'"’

15 Levine, supra note 29, at 404.

16 1

"7 Jonathan M. Jacobson & Gary J. Dorman, Joint Purchasing, Monopsony, and Antitrust, 36
ANTITRUST BULL. 1, 20 (1991). It says that an all-or-nothing deal could “lead to an increase in the
input quantity, a drop in the output price and a rise in the output quantity-effects that are clearly
procompetitive.” Id. at 20.
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This is because in an all-or-nothing deal the collusive buyers’ marginal cost have been
lowered and they have incentive to pass such savings to consumers.''® This happens
regardless of whether or not the collusive buyers posses market power at a downstream
market because, in any case, the collusive buyers’ reduced MC could affect their prices to
consumers.

Therefore, it can be said that, at least in the short term, an all-or-nothing
deal could make it possible for the collusive buyers to continue the same production level
at a lower price for consumers at a downstream market.'"’

In addition, in an all-or-nothing deal, different from oligopsony, in spite of
the allocative efficiency which could cause a social harm, regardless of collusive buyers’
market power at a downstream market, consumer could benefit from the reduced
consumer prices.120

With regard to the long term anticompetitive effects, like oligopsony, an
all-or-nothing deal could cause a social harm.''

Suppliers may leave the market when their income from oligopsonist

122

remain below average total cost. ~~ The long term results harm the oligopsonist through

18 Competition Policy in E-Commerce, supra note 63, at 529. Mr. Rick Warren Boulton opined that

“the big difference is the way a monopsonist reduces the prices he pays is by buying less because he
drives the prices down by restricting his purchases, and you have the opposite effect if you have a
better procurement or a better bargaining. What you do is you buy more because you get a lower price,
so that one of the first obvious differences between monopsony and better bargaining is with
monopsony output goes down, and prices to consumers go up, and with better bargaining prices go
down, output goes up, and prices to consumers go down.” Id. at 529. From this opinion, it can be said
that Mr. Rick Warren Boulton thought that in an all-or-nothing deal consumers are likely to benefit
regardless of the market power of collusive buyers at a downstream market.

9 BLAIR & HARRISON, supra note 66, at 74-75.

120 Levine, supra note 29, at 405.

"2l See James C. Lanik, Stopping the Tailspin: Use of Oligopolistic and Oligopsonistic Power to
Produce Profits in the Airline Industry, 22 TRANSP. L. J. 510, 529 (1995). See also BLAIR &
HARRISON, supra note 66, at 74.
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the exit of suppliers, the exodus ceases to serve the benefit of oligopsonists.123 As the

number of suppliers falls, a bargaining power shift to those who remains the market,'**

122 See Lanik, supra note 121, at 529. See also Kartell v. Blue Shield, 749 F.2d 922, 923-924 (1st
Cir. Mass. 1984). In this case, a group of physicians challenged the pricing policies of Blue Shield,
which offered reimbursement on a take-it-or-leave-it basis. Plaintiffs contended that the rates were set
so low that it would discourage an entry into the physician services market. The argument, if accurate
as empirical matter, could support the possibility of the long run anticompetitive effects due to all-or-
nothing deal.

It should be noted, however, suppliers would be able to stay in a market even if they are compelled
to sell below the average total cost level in the short term. In that sense, suppliers’ leaving from the
market would happen in the long term. The good example of the situation where supplier could
provide their goods below the average total cost level in the short term is the industry with unexploited
scale economics, where there is an excess capacity. Economies of scale are said to be exist when a
firm is producing on the negatively sloped portion of its average total cost curve. See FREDERICK M.
SCHERER, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 81-102
(Chicago: Rand McNally, 1980). Suppose that a firm could produce Q1 quantity of goods at an
average total cost of A1 and Q2 at A2 (Q1 is larger than Q2 and the average total cost curve is
declining at both Q1 and Q2.) and that a large buyer account for Q1-Q2 units of the total output sold.
If a large buyers leave from the market, suppliers will lose whatever profit they had been earning on
that buyer’s purchase. In addition, suppliers will lose their profit they had been earning on sales to
their other customers. In the event that a large buyers leave the market, the quantity provided by
suppliers will fall to Q2 and the average total cost will rise A2. As a result, the total cost of serving the
customers that remain at the market will rise by (A2-A1)*Q2. By taking advantage of this situation, a
large buyers may threaten suppliers to withdraw its business unless suppliers agree to the price equal
to the average total cost, that is, A1, or even below that level. This would mean no profits on the sales
to the large buyer, but suppliers would preserve all of the profits on the sales to other customers. In the
limit, the large buyer could require that suppliers agree to a price below cost such that the losses
incurred by suppliers would be to the gains which suppliers enjoy by dealing with the large buyers.
Although the buyer’s behavior seems abusive, it is socially desirable because an excess capacity
means that too many resources had been used the production, in spite of the fact that the section 2(f)
of the Robinson-Patman Act seems to be against this behavior. It says that “It shall be unlawful for
any person engaged in commerce, in the course of such commerce, knowingly to induce or receive a
discrimination in price which is prohibited by this section.” When an excess capacity will be
eliminated and a large buyer come to dominate the market, dealing with it below the average total cost
means that supplier would gain nothing but only suffer from a substantial losses. At this point, the
demand from a large buyer would make suppliers leave from the market.

'2 | anik, supra note 121, at 529.

124 Blair & Harrison, supra note 70, at 319. This situation could lead to something like a bilateral
monopoly, which poses a different set of problem. The issue to be examined in its most prestine form
is whether collusion among buyers would be justified when they are faced by a monopolist on the
selling side of the market. Alternatively, the same issue should arise in the context of a collusive
monopoly facing monopsonist. In theory, a full-blown version of such a defense would permit
collusion designed to equal but not exceed the power of parties on the opposite side of the market
even when that power fell short of monopolistic or monopsonistic levels. See e.g., Richard Friedman,
Antitrust Analysis and Bilateral Monopoly, 1986 WIS. L. REV. 873, 891-916 (1986). From the stand
point of social welfare, the structural condition of a bilateral monopoly is preferable to either a
monopoly seller dealing with competitive buyers or a monopsony dealing with competitive sellers.
Should rival buyers take part in forces in response to a monopoly or rival sellers collaborate in
response to a monopsony, the quantity sold to consumers at a downstream market increases, which
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which might lead to the total output of the product at a higher price at an upstream
market.'*

In a nutshell, in the long term, the society could be harmed through an all-
or-nothing deal.

As explained above, the difference from oligopsony is that there is no
social harm in the form of typical dead weight loss in an all-or-nothing deal.

At least one of the scholars seems to consider that this difference justifies

the different standard to be applied to an all-or-nothing deal.'*

would benefit consumers and be consistent with the principal purpose of the antitrust law. See Blair &
Harrison, supra note 66, at 121.

Suppose that one unit of an intermediate good (X) is transformed into one unit of final good (Q).
The demand for the final good at a downstream market is downward sloping and the demand for the
intermediate good at an upstream market is derived from the demand from the final product market,
that is a downstream market. Assuming that the cost of transforming one unit of X into Q should be
constant, which is (Ct), we shall represent the average net revenue as a function of the quantity of X
employed. To put it another way, the average revenue can be shown that the demand for the final
product at a downstream market (Dq) minus Ct, which is respresented in Dg-Ct. With the monopolist
in the sale of Q, the hypothetical derived demand for X is the curve marginal to Dg-Ct (Dx). In other
words, Dx is the net marginal revenue product of input X. In addition, suppose that MRx is the curve
marginal to Dx and represents the marginal revenue associated with selling this intermediate good to a
final producer, that MCx is the marginal cost which would be the supply curve given that supplier of
X were to behave as a pure competitior, that AC denotes the upstream market’s monopolist’s average
cost of producing input X, and that MCFx would be the marginal factor cost of the input whose
intersection of the demand curve would determine the quantity of the intermediated good which
monopsonist purchases from competitive suppliers at an upstream market.

For the vertically integrated firm at an upstream market, the profit maximizing quantity would be
determined through the intersection of MCx with MRPx. In this case, the sum of producer and
consumer surplus is maximized at that quantity. In the absence of vertical integration, that is, in a case
of a bilateral monopoly, the quantity determined through this intersection will maximize the joint
profit. Id. at 116. It should be noted that the price is not a rationing device under condition of a
bilateral monopoly. Instead, the price of an intermediate good should be determined through the
negotiation between the two parties, which would be repeated, protracted and costly process. In other
words, the process of discovering and agreeing to joint profit maximizational quantity and price
through negotiation could mean that substantial transactional costs are incurred. Moreover, the
outcome of the negotiation between the two monopolist is hard to predict. In addition, it should be
taken the possibility into consideration that given that joint purchasers should be allowed to collude at
an upstream market they are more likely to collude in their selling the final product to consumers at a
downstream market. Id. at 123-124.

123 BIAIR & HARRISON, supra note 66, at 75.

126 Levine, supra note 29, at 405.
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However, as analyzed above, even in an all-or-nothing deal, an allocative
inefficiency will happen at an upstream market, which would cause harm to suppliers and
a society. Also, one of the apprehensions about monopsony (oligopsony) is that it might
cause sellers’ leaving from the market in the long run. This is a part of the reason why
monopsony (oligopsony) should be prevented to protect the competitive markets. In
terms of this effect, there are no differences between oligopsony and an all-or-nothing
deal.

Therefore, there are no needs to use the different standard to review its
illegality. 127

(5) Difference Between Oligopsony and Collusion to Reduce the Price by Increasing the
Quantity of Input Purchased
As explained above, an oligopsonist achieves the lowered price by
reducing their quantity of input purchased and collusive buyers in an al} or-nothing deal
realize the reduced price by awarding single suppliers a contract for their pooled purchase
with buying no fewer than competitive quantity.

On the other hand, the collusive buyers might try to achieve the lowered
price by buying more than before. Same as in an oligopsony case and in an all-or-nothing
deal case, the collusive buyers exercise their market power but do not reduce their input

purchased to achieve lowered price.

12" Even the courts dealing with an all-or-nothing deal that understand maximizing a consumer

welfare to be the goal of the antitrust law do not distinguish an ologopsony from an all-or-nothing deal.
See e.g., Ins. Co. v. Blue Cross of Western Pennsylvania, 481 F.2d 80, 84 (3d Cir. Pa. 1973). From

this judgment, it can be said that this court did not find it necessary to apply the different standard to
apply to an all-or-nothing deal.

65



ANTITRUST ANALYSIS OF B2B TRANSACTION: AKIRA INOUE

This attempt would be successful when an externality accomplished
through joint purchasing lead to the lower MC for suppliers due to the reduced
transactional cost or an enhanced productive capacity of suppliers’ products.

As shown in Figure 7, the market equilibrium in a competitive market
occurs at the intersection of Supply 1 with demand curve, at the price of P1 and the
quantity of QI1.

[Figure 7]Collusion to Increase the Quantity of Input Purchased

Price
Supply: Marginal Social Cost 1
eduction
P1
Supply Marginal Social Cost 2
P2

Demand
Expansion

Q1 Q2 Quantity
When the collusive buyers exercise their market power to reduce the price
by increasing their quantity of input purchased from Q1 to Q2, given that the MC of
suppliers is reduced through their joint purchasing and that causes the supply curve to
shift from Supply 1 to Supply 2, the collusive buyers’ attempt would be successful and

cause the market equilibrium occurred at the price of P2 and the quantity of Q2.
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This result is due to the efficiency attained by joint purchasing activity, the
MC of collusive buyers does not go up. Thus, under this situation, not only at an
upstream market level but also at a downstream market level, no social harm will be
caused. When the expansion shown in the area BQ1Q2c in Figure 7 is larger than the
reduction shown in the areaP1 ABP2 in Figure 7, a society and suppliers at an upstream
market will be better off rather than being harmed. Also, because the MC of the collusive
buyers could be reduced due to being able to purchase more quantity with lower price,
they would have an incentive to pass such a saving to consumers at a downstream market.

Also, the long term anticompetitive effects are not likely to occur because
the expansion is accomplished by the lowered MC of suppliers.

[Figure 8] The Market Spoilage and the Expansion
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Will the attempt by collusive buyers be successful even when an
externality accomplished through joint purchasing does not lead to the lower MC for
suppliers or no externality will occur?

It seems realistic to suppose that when the gains obtained through the
expansion shown by the areaBQ1Q2C in Figure 8 is smaller than the reduction shown by
the area PIABP2 in Figure 8, collusive buyers’ attempt would be never successful. When
it is not successful, there will be no anticompetitive effects due to their attempt. But this
is not always the case.

Suppose that there are several suppliers at an upstream market.

Under this circumstance, the market spoilage due to the expansion shall be
borne by suppliers in proportion to their market share. On the other hand, suppliers will
be able to enjoy the whole expansion whose magnitude bears no relation to market

share.'?®

Because small suppliers bear the very little market spoilage effects, they are
likely to have an incentive to obtain the expansion effects. Given that this is the case, the
attempt by the collusive buyers would be successful. On the contrary, given that suppliers
have to bear a large portion of market spoilage effects, they have little incentive to cut
their price to enjoy the expansion, which means that the attempt by collusive buyers will
not be successful and cause no anticompetitive effects.

What anticompetitive effects will be caused when small suppliers reduce
their price?
Because small suppliers’ price reduction have only a small impact on the

market price, it is not so obvious to conclude that a social welfare loss will almost always

128 See CHARLES J. GOETZ, LAW AND ECONOMICS CASES AND MATERIALS 411-413
(West Publishing Co. 1984).
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happen like a typical oligopsony case. Also, they do not have to provide their products at
the price below the average total cost level, their leaving from the market is not likely to
occur.

To summarize, the difference between oligopsony and the collusion to
decrease the price by increasing their quantity of the input purchased is that the
anticompetitive effects are not likely to happen through the collusion or that at least it is
not so obvious to conclude that the anticompetitive effects will almost always happen like
a typical oligopsony case.

Therefore, there is a possibility for different standard to be applied in this
kind of collusion.

(6) Summary of Analysis
(A) The Typical Oligopsony Case

When joint purchasers have oligopsony power at an upstream market and
exercise it, the social welfare losses and allocative efficiencies will happen, whereby both
suppliers and a society will be harmed.

With reg