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Bollywood is coming?
Copyright and Film Industry Issues regarding Inégional Film Co-Productions involving India
by Timm Neu®

A. Introduction

The Indian film industry produces more movies thag other and is characterized as
being on the threshold of emerging as a big manketnationally with an expected growth rate
of close to 20% per year. Its regulatory and legathanisms are developing rapidly to keep
pace. In 2001, the film industry was granted “irtdgisstatus, which has helped to move it to
more professionally approach financing, productiod other allied activitiés

Indian “Bollywood” cinema with its romantic plotsnergizing music, state of the art
apparel (in contrast to the other Indian film cestTolly-, Solly- and Nollywood) and colourful
costumes and panoply has made its way into westarkets. In those with large Indian ex
patriot populations, such as the U.K., the U.S.@adada, Bollywood cinema has naturally had
its (niche) position for a long time. Consequenttgre have been a number of international
(co-)productions examining the situation of theiémddiaspora such as “My Beautiful
Laundrette” (1984), “Sammy and Rosie Get Laid” (A98Mississippi Masala” (1991), “Salaam
Bombay” (1988) or “Bhaji on the Beach” (1983)ately, more mainstream foreign (co-
)productions with Indian themes such as “Monsoorddlifey” (2001) or “The Guru” (2002)
excelled internationally and triggered even broadetience interest for India and Bollywood.

This now also becomes true for countries of contimeEurope. Generally, there is a
growing interest among broadcasters and distrisutofook at Indian content (films and

television shows). In Germany, a country with a pamably marginal Indian emigrant

OThis article, in a slightly abbreviated versiorgsafirst published in the San Diego InternatiorealvlReview, Volume 8 — No.1 — Fall 2006 —
page 123; Please, see Table of Contents at thefehd article.

1 Timm Neu, J.D. (Humboldt), LL.M. (Cornell), is a BiCandidate at Humboldt Universitat zu Berlin, Gany. This article is based on a paper
submitted to Cornell University, Ithaca, NY in 200®e author would like to thank Prof. PottageHisr supervision as well as Prof. Germain,
Pat Court, Parveet Singh Gandoak and Badri Narayfmaheir advice and assistance.

2 http://mww.unescobkk.org/fileadmin/user_uploadtioe/Cultural_Industries/Singapore_Feb_05/TrendsAV_Markets.pdf

3 Bollywood Cinema, p.241, Indian Popular Cinen@alfp4, 115



population, Bollywood films had practically beerkaown to television audiences until mid
2005. It was only on film festivals where interesteovie buffs and a few Indian spectators got
to see it. Then, a private television broadca$RdiL(Il) successfully had the 2001 Bollywood
family drama “Kabhi Khushi Kabhie Gham” (“Sometimidappiness, Sometimes
Sorrow”/“Happiness and Tears”/“Sometimes Happy, 8iomes Sad”) dubbed and broadcasted.
Shortly after, other Bollywood movies followed. Bye end of 2005, many German video stores
already had profitable “Bollywood sections” feahgiexclusively movies that had already been
broadcasted on free television. Currently, Germarbthg studios work on the synchronization
of even more Indian mainstream movies and the thasdgained momentum.

But it is not only purely Indian cinematographio@ucts which interest western movie
industries and their affiliates. With over 15% loétworld’s population and one of the fastest
economic growth rates (8,1%) in the world, India igrimary emerging market for the
international entertainment industry. Also, althbugdian cinema was born to form an
opposition to Hollywood mainstredmmot only are Indian audiences interested in 6ili8s, but
the Indian film industry peeks at foreign funds andaway productions.

These developments and mutual correlating intetesterscore what cannot be called a
minor trend anymore: The rising number of interoradl co-productions and cinematographic
co-operations with India. Still, the practice of viemmaking in India differs in many ways from
industry structures in the US or Germany, whictelreshall be analysed as potential origins of
co-production partners. Contractual relations, stduregulations, involved parties and the legal
rules are so distinct, that a comparative view feoproducer’s perspective shall bring light into

the frameworks and copyright issues of internati@iima co-productions involving India.

4 Bollywood Film Studio, p.21



B. Cooperation Constellations

The film industry and the content it provides isgelly framed by the influences of
three major factors: The arts, the law or goverrsiand private investment.
l. Art and Government-Funded Film

Indian art cinema is known as "New Indian Cinem@a"tlee Indian New Wave". From
the 1960s through the 1980s, art film was usuallyeghment-supported cinema. Today,
independent films might be the future of art cinemindia, which has to a great extent lost its
government patronage. Here, foreign co-productantngers, especially with their financial
potential, could come into play. The German indeeen cinema production “Schatten der Zeit”
(“Shadows of Time”) by Florian Gallenberger, foraexple, was a Bollywood-style film shot in
Calcutta in 2003 featured an all-Indian cast and could easily Haean Indian co-producer.
Adoor Gopalakrishnan’s film “Nizhalkkuthu” (2002)Shadow Kill") had a long list of
European co-producers, such as the French Artceemational with the support of several
French government institutions, the Dutch HubetsBaind and several Swiss contribufors

With the growing importance of India as a globaremmic player, western interest in
social realities and developments in India willreese. Foreign themes represent the classical
content of documentaries and art films and areexumsntly predestined to be subject to co-
productions not only with government funded ageneied maverick independent producers,
but, due to a broadening market for Indian cultamaitent, also mid-size and big commercial
production companies. A hurdle for these potentidiee-minded” independent productions in

India is that their scripts must be cleared byNtieistry of External Affairs in advanée

5 http://mww.german-cinema.de/magazine/2002/04/gesdifanes.html
6 http://www.cinemaya.net/europe.asp
7 http:/ww.ramojifilmcity.com/html/film/filmmakes_guide/essentials.htmI?h=5
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. Commercial Motion Picturesand Television

India’s extensive and well-equipped movie indusloyy prices, cheap labor and
specialists’ technological as well as multimediakrhow make it a real alternative to high-
priced California or Canadian and European goventysponsored studios to which many U.S.
production companies have lately outsourced shg®tfi movies such as “Chicago” (Toronto),
“Gangs of New York” (Rome) or “Resident Evil” (Ber)®. Especially animation work is being
done by companies such as Crest Animation Studi@s'y Toonz in India. The financial
advantages are obvious. A typical half-hour 3-Dvaation TV episode costs between $70,000
and $100,000 to produce in India, compared to $0M$250,000 in the United StateShe
runaway productions phenomenbdhas already been the case for the post-producfifitms
like “Spiderman” (2002), “Gladiator” (2000), “Titai (1997), “Independence Day” (1996) or
“Men in Black”(1997). But Indian production partsegre increasingly aware of their crucial role
and do not only function as “FX adjuncts”. Emmy-wiimg Crest, for example, has facilities in
Bolly- and Hollywood and has recently entered iatdeal with Lions Gate Family
Entertainment to co-produce three major featuresvédiays, Bollywood in general has adopted
Hollywood's long lasting love affair with specidfects as well as state of the art equipment to
please its cable-pampered domestic and increasvegyern audiences. The recent Bollywood
boom, without a doubt, is largely due to the film®dern western look, which increasingly
makes Indian producers interesting partners formemial co-productiort

C. National Film Industries Peering Abroad

8 Contracting out Hollywood, pp.2, 3

9 http://www.variety.com/article/VR1117934815?cateid=1279&cs=1
10 http://economictimes.indiatimes.com/articlesh®201059.cms

11 see Introduction



The customs and commercial structure of the nakifm industries in India, the United
States and Germany vary immensely. When co-prazhgtire agreed upon and contracts are
entered into, these cultures inevitably clash. dklat the different motion pictures production
cultures shall provide the basis for a solutiordifiy process.

l. India

Until the end of the 1990s, the Indian film indysteceived a lot of its finances from
shady sources and criminal circles. Still in 200%as described as bearing “a striking
resemblance to the Hollywood of the 1930’s, whepdbiot producers, financed by shady Las
Vegas businessmen, made star-driven tearjerkeave&ganzas for an audience seeking
temporary diversion from a life of grinding povert Investment into a film was and still is
risky. In 1999, only 11% of the films released magded business; and the number is only up to
23% now. Lately, the granting of industry status heade financing much more accessible to
producers and the ambivalent financiers have nelisppeared. This “commercialization” and
Bollywood’s increasing financial transparency i€ dandament for international cooperation

The Mumbai film industry (Bollywood) is star-cemtrand actors like Amitabh Bachchan
are worshiped like half-gods by their numerous faimss is why, although they are the largest
stakeholders in film production, producers do riotade terms. Most contractual agreements are
verbal, and those which are on paper are rarelyreedble. Even when stars sign up for films, it
does not imply anything beyond a loose commitmehtch very often they do not stick'fo
Also, the cost structure of Indian movies is haréstimate, since the majority of the
commercial dealings are cash transactions. Steosodlen work on several sets during the same

period of time, which can cause delays. Disciplrefforts by the producers come to naught,

12 http://www.capitalideasonline.com/articles/ingdp?id=707&PHPSESSID=d8b680b6e4cff7355872748c88Ple
13 http://www.ukfilmcouncil.org.uk/filmindustry/inie/
14 Entertainment Law, p.169



and because of the absence of insurance modelgjetion guarantors and gap financing
systems, they have to bear all the financial tisks
. United States

The United States’ film industry is the most infidi@l film industry in the world and a
multi-billion dollar business. Internationally, U.froducers are often in a strong position. Their
monetary supply from the private sector (studis funds, etc.) and market reach is
unparalleledf. The U.S. film industry is also the most “commaligied” industry of its sort in
the world. A film simply has to make money andasisidered a flop if it does not earn quite as
much as expected. This is a high standard fornaternal co-productions, which often only
address limited audiences. However, the growingberrof potential English-speaking
consumers represents an immense potential markethwbuld easily be targeted with market-
specific, and comparatively low-cost productionshe future.

Since Hollywood studios have acted upon the comiaam@tionale of outsourcing labour
and employing less expensive personal, numeroegesttgroups try to prevent runaway
productions and consequently or/and indirectly impatential for international co-productions.
Ironically, the U.S. Writers, Directors and Screfstors Guilds (WGA, DGA, SGA), who try to
protect local talent from exploitation through langroduction majors, are the ones discouraging
majors to give work to financially much more disadtaged individuals within the framework
of international co-productions through their exohity requirements; a classical globalization
dilemma. The exclusivity requirements basicallyyie that Members of the guilds may only
work for companies signing with the guilds (“gusdynatories”) and guild signatories may only

employ guild Members. They are broadly construedsst include independent contractérs

15 Entertainment Law, p.170
16 Contracting out Hollywood, p.15
17 Entertainment Law Siegel, p.253



However, many guild signatories escape guild juctssh by entering into production, finance
and distribution agreements (“PFD agreements”) itirelated” production companies
(typically owned by the individual producer), in iwh the production is not subject to guild
agreements because the guild signatory does notheyproduction company The Film and
Television Action Committee (FTAC), at the foreftai the runaway productions opposition,
has taken up most forcefully the struggle to keepiy/ood in Hollywood. Supported by the
SGA, it filed a 301(a) petition with the Internated Trade Commission and the United States
Trade Administration in November 2003, claiming kens in the American film and television
production industry have been “substantially harhisg in this case, Canadian government
film policies “which have unfairly removed good pray jobs from our shores”. They also called
for a boycott of the TV series “Rudy”, which watstory of the former New York mayor Rudy
Giuliani shot in Toronto. In this context it wagyaed that “...this is about patriotism. This is
about one of America’s darkest hours 9/11 [sicjs@bout the American Spirit.}* So
emotions are flying high. The FTAC also engagestiver forms of protest in this respect. It was
supported by the, at the time, actor Arnold Schemegger as well as the SAG’s Global One
Rule, which insists that its Members work undeA&Sontract, rather than a local guild
contract when they are working in another Engligbaking country, such as India. This creates
the likelihood of jurisdictional conflicts (betwe&hS. and potential Indian unions) and, at the
same time, decreases the cost advantages of @fphmductions. The California Film First
Program of 2000 also supported U.S. film (in Catifa)’°.

Despite these attempts to preserve U.S. jobsetidency towards decentralization of the

three major production phases, development angm@uction (1), production and actual

18 Entertainment Law Siegel, p.254
19 Contracting out Hollywood, p.5
20 Contracting out Hollywood, p.6



shooting of the film (2) and post-production (3)ll wot be stopped by these initiatives. In an
entertainment culture where the mighty dollar esteasure of all things, lower costs in India, at
the end of the day, will make the race; and sone® suggest that this process could reinforce
Hollywood’s global dominance, because Indians ingkeasingly profit from its success and

will thus be less likely to politically oppose lisx office dominanc?.

1.  Germany

The German film industry has a typically Europettacdure. One the one hand, there are
several big commercial film production companies.te other hand, there are state- and tax-
funded public television stations, which at timedund cinema productions. Like in most
European countries, Germany for a long time hadewision and radio sector that was reserved
to public stations. This and the mission of theljguielevision stations to educate the public are
the main reasons for the extensive culture of puidn funding. All German states have own
film boards which subsidize and there are natianal European funds, such as the MEDIA Plus
Programmé or Euroimages. Overall, there are more than two dozens sourcesding™”.

While recent German cinema is successful on fdstitaunderperforms at German as
well as foreign box offices. To increase the poptyaf German film, Germany’s minister of
culture, in 2001, announced that one of the pringaals during his term would be to encourage
international co-productions with German particigat". Nevertheless, it was then when tax
advantages for investment in international produnsti(more than $ 2 billion of “stupid German

money” per year) were severely reduced by regulatite Medienerlass of February 23, 2001,

21 Contracting out Hollywood, p.15

22 http://europa.eu.int/‘comm/avpolicy/media/indexhéml

23 http://www.coe.int/T/E/Cultural_Co-operation/Enages/

24 http://www.medienmaerkte.de/artikel/kino/04050izh_foerderung.html
25 http://www.german-cinema.de/magazine/2001/0286ddaruemelin.html
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and entirely disabled in 2085 However, until July 1, 2006 the new governmesekseo
increase the German film and co-production investriteentives agaffi.

In sum, due to the attractiveness of certain regarGermany, such as the Bavarian
Alps, as shooting locations for Indian films, thgport of German politicians and the public
funds available to producers who cooperate withmtaer partners, it appears that the door stands
wide open for Indo-German film co-productions. Algas likely that not all the “stupid German
money” will be invested otherwise; and where themmoney for film, film will be made.
D. International Legal Environment

International copyright treaties and institutioag the groundwork for the entire realm of
film-production-related transactions such as licegpsassignment and ownership of rights.
l. The Berne Convention

India, Germany and the United States are direcsayies to the Berne Convention. The
WTO'’s TRIPS agreement, which now binds 145 coustipeovides that WTO Member States
shall comply with the substantive provisions, exdbpse covering moral rights, of the Berne
Convention as well as the Appendix of the Paris#the Conventioff. Authors, who are
nationals of Berne Union countries or who have ighield their work first or simultaneously in a
Berne Union country, and their literary and artistiorks, such as motion pictures, are protected
by the Conventiofi. Briefly lined out, the core principles for filnase:
1. Art. 5(1) Berne Convention: In Berne Union countries, foreign authors

shall enjoy the rights which the laws of the courtltre rights are claimed in now or in the

future grant to their nationals (“national treatrtigt?.

26 http://www.dreharbeiten.de/archiv/print.cfm?id88; http://de.wikipedia.org/wiki/Medienfonds
27 http://de.wikipedia.org/wiki/Medienfonds

28 World Copyright Law, p.602

29 World Copyright Law, pp.603-605

30 World Copyright Law, p.605



2. Art. 5(1) Berne Convention: In Berne Union countries other than the
country of origin of the work, these authors siathddition enjoy the rights specifically
granted by the Berne Conventidn

3. Art. 6bis(1) Berne Convention: In Berne Union countries, the author has the
right to claim authorship for his work (“paternitight or “attribution right”j2.

4. Art. 6bis(1) Berne Convention: In the Berne Union countries, the author has
the right to object to any distortion, mutilationather modification of, or other
derogatory action in relation to, the work, whichuld be prejudicial to his honour or
reputation (“integrity right°.

5. The right referred to under 3. and 4. remairth tie author after he has licensed or
assigned the economic rigfits

6. Art. 9(1) Berne Convention: The author has the right to authorize the
reproduction of his work.

7. Art. 12 Berne Convention: The author has the right to authorize
adaptation, arrangements and other alterationsafdrk.

8. Art. 14(1)(i) Berne Convention: The author has the right to authorize the
cinematographic adaptation and reproduction oiaigk, and the distribution of the
work thus adapted or reproduded

9. Art. 11, 11bisand 14 Berne Convention:  These Articles grant the right to authorize the
communication of a work to the public by means saglbroadcasting, wireless, wired or

cable retransmission to the author of the work.

31 World Copyright Law, p.605,606
32 World Copyright Law, p.615
33 World Copyright Law, p.615
34 World Copyright Law, p.616
35 World Copyright Law, p.620
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Matters of public order and censorship are letheogovernments by provision of Art.17
Berne Conventiofi. This is why, in the context of co-productionsestions of censorship and
national content limitations are discussed latadtid availed itself twice of the faculties provided
for in Articles 1l and Il of the Appendix to thedBne Convention for the Protection of Literary
and Artistic Works of September 9, 1886, as reviadearis on July 24, 1971 (Paris Act, 1971)
which make it possible for developing countriegtant the right to translations and
reproductions, under certain additional circumstand he term of this exception however has
elapsed in 1994.
. The Universal Copyright Convention

The Universal Copyright Convention (UCC) was drafés an alternative to the Berne
Convention and today has nearly 100 Members. Itheilvever probably not be developed
further®. As India, Germany and the United States are atdijto comply with the Berne
Convention (see above), which has a higher starafgstbtection than the UCE, there is no
true relevance of the UCC in the context addrebseein.
[I1.  TheRome Convention

India and Germany, in accordance with Art.24 Rormeav@ntion, are parties to it.
Whereas earlier copyright law, including internatibagreements like the 1886 Berne
Convention, had originally been written to regultite circulation of printed materials, the Rome
Convention of 1961 responded to the new circumstafadeas variously represented in easily
reproduced units by covering performers under agpyyrreferring especially to the economic

rights dimensiorfS. Under it, performers (actors, singers, musicidasicers and other persons

36 World Copyright Law, p.629

37 http://www.wipo.int/edocs/notdocs/en/bernefyeberne_110.html

38 World Copyright Law, p.634

39 World Copyright Law, p.644

40 World Copyright Law, p.660; http://en.wikipedieg/wiki/Rome_Convention

11



who perform literary or artistic works) are proestiagainst certain acts they have not consented
to. Such acts are: the broadcasting and the conuaion to the public of their live
performance; the fixation of their live performanttee reproduction of such a fixation if the
original fixation was made without their consentfdhe reproduction is made for purposes
different from those for which they gave their cem&'. The Rome Convention allows the
following exceptions in national laws to the abawentioned rights: Private use, use of short
excerpts in connection with the reporting of cutrevents, ephemeral fixation by a broadcasting
organization by means of its own facilities anditerown broadcasts, use solely for the purpose
of teaching or scientific research and in any otases, except for compulsory licenses that
would be incompatible with the Berne Conventiongvehthe national law provides exceptions
to copyright in literary and artistic works

Art.14 Rome Convention provides that the term otgction lasts 20 years from the date
of the performance or broadcast. Member statesldigated to provide the above mentioned
rights to the protected groups and, as under tineeB8onvention, apply “national treatment” to
thent. Furthermore, once a performer has consentecetmtorporation of his performance in a
visual or audiovisual fixation, the provisions cerfermers’ rights have no further applicafidn
This, as will be shown, is nearly exclusively tlase in regard to actors in motion pictures.
IV. TheTRIPSAgreement

As stated above, WTO Member states are, througliP$Rdbligated to comply with the
Berne Convention. The TRIPS moral rights exceptamesnot applicable to India, Germany and
the United States, because all are signatoridset&érne Convention. In addition to requiring

compliance with the basic standards of the Bernav€ation and imposing an obligation of

41 World Copyright Law, p.661; http://en.wikipedieg/wiki’/Rome_Convention
42 World Copyright Law,p.666; http://en.wikipediegfwiki’/Rome_Convention
43 World Copyright Law, p.651

44 http://en.wikipedia.org/wiki/Rome_Convention
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“most-favored-nation treatment,” under which adegets accorded by a WTO Member to the
nationals of any other country must also be acabtdéhe nationals of all WTO Membétsthe
TRIPS Agreement clarifies and adds certain spepifiat$®. Performers can be in the position
to prevent the unauthorized reproduction of fixagi@f their performance (Art.14(1)), which in
the case of motion pictures they mostly are not.14(6) provides that any Member may, in
relation to the protection of performers, produadrphonograms and broadcasting
organizations, provide for conditions, limitatioesceptions and reservations to the extent
permitted by the Rome Convention. However, copyrighbst be granted automatically, and may
not be based upon any “formality”, such as redistia or systems of reneWalArt.11 provides
that authors shall, in certain circumstances, lla@eight to authorize or to prohibit the
commercial rental to the public of originals or mxpof their copyright works. With respect to
cinematographic works, the exclusive rental righgubject to the so-called impairment test: A
Member is excepted from the obligation unless sealal has led to widespread copying of such
works which is materially impairing the exclusivght of reproduction conferred on authors and
their successors in tiffe While widespread copyright infringements in Indigght lead to such

a right of the author, this would not make a défese, as the author of the film in India is the
producer, who generally is interested in havingfims rented out and distributed by video
stores. Generally, the TRIPS agreement providesadibasis for the international exploitation
of cinematographic works, which in regard to irgetbal property rights (including trademarks),
by its means, are protected in all WTO Member coesit Co-productions which address an
international audience through their potentiallyjvensally understandable or popular content,

thus profit from TRIPS.

45 http://www.wipo.int/treaties/en/ip/berne/summargrne.html

46 http://www.wto.org/english/tratop_e/trips_e/i@tee.htm#copyright
47 http://www.wto.org/english/tratop_e/trips_e/i@tee.htm

48 http://www.wto.org/english/tratop_e/trips_e/i@tee.htm
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V. TheWorld Intellectual Property Organization

Apart from providing additional protections deenmstessary due to advances in
information technology since the formation of preis copyright treaties, the WIPO Copyright
Treaty provides authors of works with control otreir rental and distribution rights in Art.6 to
8, which they may not have under the Berne Conuaraloné’. Also, the Brussels Convention
Relating to the Distribution of Programme-CarryRignals Transmitted by Satellite of 1974
could be mentioned at this point. However, Indiaos a party to these treaties, which is why
they shall not be discussed in further detail ¥ere
VI.  Multilateral Convention for the Avoidance of Double Taxation of Copyright
Royalties

Germany and the U.S. did not sign this conventidnich obligates its Members to
legislatively pursue the goal pointed out in ittt It will be shown that the producers are often
the beneficiaries of copyright royalties. It wodlhdis be in the interest of international co-
producers, if Germany and the United States becgmatories to the convention, too.
VII. Co-Production Treatiesand Government Initiatives

Western productions are not the only ones intetldstéoreign locations and production
venues. Bollywood has a long tradition of settingrees, musical clips and substantial parts of
the movies’ plots in foreign locations such asAlstrian Alps, which appeal to Indian
audiences because of their exoticness and exdludiie to these reciprocal entrepreneurial
and artistic interests, much “bilateral” interasthe (co-)production market has been displayed.

Consequently, India has entered into film co-préiducagreements with Britain (2005), Italy

49 http://en.wikipedia.org/wiki/WIPO_Copyright_Tiga
50 http://www.wipo.int/treaties/en/ShowResults.jJspg=en&treaty id=16
51 http://www.unesco.org/culture/laws/doubletax/hemg/page1.shtmi
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(2005) and France (1985). While some treatieststie to be ratified before they enter into
force, India also engages in negotiations withhierricountries over co-production treaties.

Generally, international co-production treatiesas®n two countries bring several major
financial, human-resources-related and organizatibenefits to the co-production partners:

1. The film can be treated as a national film iohee@ountry for the purposes of any benefits
and subsidies afforded in that country to natidihals,

2. participants and workers involved in the producof the film are allowed to work and
remain in the country where the film is producedtfe time the production lasts and

3. the equipment used in an approved co-produatiay be temporarily imported and
exported freely and merely exclusively tax-free.

In 2006, as part of efforts to refresh the relagtgp with India in the field of cinema, the
French Government sponsored a tour for ten produogheme locations in France and will set
up a French Film Office in Mumbai in September 2808cross the border, a €50-million-fund
has been set up to support Indian co-productiotts @erman production companies or shots in
locations in the state of Hessen in Germiany
E. Key Factorsfor International Co-Productions
Il Parallel Imports

Realistically, the primary danger in regard to faramports is that legally produced
copies of the, potentially popular, co-productiestributed in India at much lower prices than in
the United States or Germany, could be importegiey imports” into the United States or
Germany. This, of course, could discourage produitem producing films attractive to both
Indian and foreign audiences. Art.5(2) Berne Coteardeclares the law of the country of

import applicable to decide whether the importegycimfringes a copyright.

52 http://www.thehindu.com/2006/02/26/stories/2@BE00221300.htm
53 http://economictimes.indiatimes.com/cms.dliaeshow?msid=226887
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In Germany, the Bundesgerichtshof has held thatltieérine of international exhaustion
of copyrights, which mirrors the U.S. first salecttine, governs parallel importatinThe
European Union allows the doctrine of internaticghaustion to exist only between member
states, but not outside the BUTo import copyrighted material in the above meméid way into
Germany, is thus against European law and Germayright law (Urheberrechtsgesetz).

The legal situation in the United States has nehlentirely clarified, yet. Generally,
parallel importation is prohibited, and the Unitttes Trade Representative lobbies other
governments to prevent parallel importation inthespective jurisdiction&

In 1998 in Quality King Distributors Inc., vs. L'am Research International Inc., a case
involving distribution of hair care products beayia copyrighted label, the Supreme Court
unanimously found that the first sale doctrine,alhallows the purchaser to transfer a particular,
legally acquired copy of a protected work withoatrmission once it has been obtained, does
apply to importation into the U.S. of copyrightednks (the labels) which were originally made
in the US and then exportédThe importation of goods first manufactured alesie U.S.
under the copyright laws of other countries was#igally excluded from that decision, leaving
undecided whether goods "lawfully made" under tbey€ight Act outside the United States
also benefit from the first sale doctrine. Untiktis decided, copyright holders are free to take
action against foreign distributors who sell prasunade in their country into the U.S. market
Consistent with this, in Columbia Broadcasting Skx. vs. Scorpio Music Distributors the

court reasoned that the first sale doctrine applieyg to copies made and sold within the United

54 http://en.wikipedia.org/wiki/Parallel_importati#Germany

55 Art.7 directive 89/104/EEC,

56 http://en.wikipedia.org/wiki/Parallel_importatiéUnited_States_2

57 Quality King Distributors, Inc. vs. L'Anza Reseta International, Inc. 523 U.S. 135 (1998)
58 http://en.wikipedia.org/wiki/First_sale_doctrjmeorld Copyright Law p.134
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States because Section 109(a)'s language refarsaoy “lawfully made under this titl&”
Also, in U2 Home Entertainment vs. Lai Ying MusiodaVideo Trading the court found that the
importers admitted that their imported copies Iphé had not been lawfully obtained for resale
in the United States, and that the importers' aenirthat the Copyright Act did not apply
because the imported copies were manufactureddng@n copyright holder was manifestly
contrary to 17 U.S.C. Section 602fa)The import was thus deemed illegal. Thus, as Esithe
lawful copies of the motion picture (for examplelAgDs) sold in India are produced outside of
their respective territories, the import into theitdd States and the EU can legally be prohibited.
Naturally, this is reassuring for non-Indian co-gwoers, who entirely own the exploitation
rights for their respective markets.
I. Term of Copyright

The terms of protection of intellectual propertgigied by national governments and
international treaties still vary significantly tughout the world. It is thus essential to deteemin
what term is applicable in a specific case befogesan court.
1. India

Section 26 of the Indian Copyright Act providestttiee copyright in a cinematograph
film subsists until 60 years from the beginninglad calendar year following the year in which
the film was publishéd.
2. United States

According to 17 U.S.C. Section 302, for works “mé&adehire” created after January 1,

1978 the duration of copyright is 95 years fromlmation or 120 years from its creation,

59 Columbia Broadcasting Sys., Inc. vs. ScorpioiMsstribs., Inc., 569 F. Supp. 47 (E.D. Pa. 1983)d mem., 738 F.2d 424 (3d Cir. 1984);
BMG Music v. Perez, 952 F.2d 318 (9th Cir. 199&)t.cdenied, 505 U.S. 1206 (1992); Parfums Giventtoy v. Drug Emporium, Inc., 38 F.3d
477 (9th Cir. 1994), cert. denied, 115 S. Ct. 131995)

60 U2 Home Entertainment, Inc. vs. Lai Ying Musid/&eo Trading, Inc. and Wei Ping Yuan, No. 04 di233 (DLC), 2005 U.S. Dist. LEXIS
9853 (S.D.N.Y. May 25, 2005)

61 Law relating to Patents, Trade Marks, Copyriffgsigns and Geographical Indications, p.333
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whichever is shortéf. 17 U.S.C. Section 101 defines works “made foe™hirs including a
“work specially ordered or commissioned for usa grt of a motion picture”, which makes the
motion picture itself a work “made for hire”.
3. Germany

According to Section 65 Clause 2 Urheberrechtsgetiet copyright in a
cinematographic work seizes 70 years after thendgfahe longest-living of the following
persons: The main director, the screenplay autherdialogue author or the composer of the
music composed for the film. The term, accordinéation 69 of the Urheberrechtsgesetz,
begins to run with the end of the calendar yeavhich the copyright in the film came into
existence, which is when it was completed.
4. International Treaties

The Berne Convention and Art.12 TRIPS, in differemmtns and with differing
specifications, basically both provide cinematogiapvorks to be protected for a minimum of
the life of the author plus 50 years or for 50 gesHter authorized publication or the year of
completion of the wor®. India, the United States and Germany thus comiily their treaty
obligations. In Art.7 Clause 8 of the Berne Coni@ntt is provided that “...the term shall be
governed by the legislation applicable in the counthere protection is claimed; however,
unless the legislation of that country otherwiseves, the term shall not exceed the term fixed
in the country of origin of the work.”. The laws thie United States, Germany and India do not
contain “otherwise providing” provisions. In thassical situation, the origin of a film is the
country of either of the co-producers. Thus, ibgproducer is sued in his country, the court

there will apply its law to determine whether tiimforiginates in this country. If it does not,

62 http://www.copyright.gov/circs/circ1.html#hic
63 see World Copyright Law, p.626
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mostly the term specified in the laws of the coywfrthe other co-producer (plaintiff) will be
the measure. The following definitions are apphegarding the national origin of a film:
a) Indian Film

In Chapter | Section 2(l) Indian Copyright Act ardian work is considered as such if its
author is Indian (1), it was first published in ia@2) or, in case it is unpublished, if the author
when she made the work, was Indian (3).
b) United States Film

17 U.S. Copyright Act Section 101 provides that'tt@untry of origin” of a Berne
Convention work, is the United States if the waitist published in the United States (1) or
simultaneously in the United States and anotheéomatr nations adhering to the Berne
Convention, whose law grants a term of copyrigltgxtion that is the same as or longer than
the term provided in the United States (2) or stamdously in the United States and a foreign
nation that does not adhere to the Berne Conve(ipar in a foreign nation that does not
adhere to the Berne Convention, and all of theastbf the work are nationals, domiciliaries, or
legal entities with headquarters in the United &4@t).
o)) German Film

In Germany, essential steps have been taken towsdgpal of European integration.
Thus, the term “German film” has been replacedfidyn“deserving subsidies”. If a film was not
produced within the framework of a bilateral treatfnich would be the case for a Indo-German
co-production, for the film to be considered “Gemuat as deserving subsidies”, the financial
contribution of the German producer must be sulisiial). 30% of the artistic as well as the
technical contributors must be from an EU MembatestNorway, Liechtenstein or Iceland. Of
these, at least one has to be a protagonist andeariaas to be a supporting actor or, if this is no

possible, two must have important parts (2). Ireazfsa majority contribution, the film must be
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in German or must have been presented as a Geonaibation at a Category-A-film-festival
(Cannes, Berlin, etc.) (3). Finally, the Germandoi@er must have produced, within five years
before the application, a motion picture in an E€nvber state, Norway, Liechtenstein or
Iceland (exceptions are made) and must contridusaat 30% of the production costs (4).
d) Conclusion

In India and the U.S. the producers are the auibfotize filn®*. In Germany the bar to
consider a film co-produced by a German producalsis not very high. Due to the fact that all
the national laws would relatively easily assumneg thco-production is of “national” origin, they
will mostly apply their national copyright termstivout looking to another country’s law. In the
cases of India and the United States, a simultaeouldwide release of the film for example,
would automatically lead to the exclusive applicatof national law. If the German co-producer
does not fulfil the requirement set forth by Gernteam, the term of copyright protection will be
ten years shorter than the one provided for by @arlaw. Thus, the mentioned requirements
should be met.
1. Moral Rights

Moral rights are a crucial issue for producers wh@&omes to securing exploitation
without the danger of interference by creative abuotors.
1. India

India protects the right of paternity, the rightiatiegrity and the right to publish a work.
Moral rights in India are inalienable and perpétuahstead of treating moral rights as a hard-to-
enforce and primarily contractual matter, as this case in the United Stat&ghe courts in

India have been very cautious and sensitive in hnmyats violation cases. They repeatedly

64 see below
65 Intellectual Property in Global Markets, p.384
66 see below
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protected the moral rights of authors. The factslahnu Bhandari vs. Kala Vikas Pictures Ltd.
revolve around the motion picture “Samay Ki Dhaf#86), which the defendant had produced
under an assignment of rights in the plaintiff valb‘Aap Ka Bunty”. The plaintiff had an
objection to the screening of the motion picturdtmgrounds that the picture was a distorted
version of her novel that would undermine her rapah before students, research scholars and
the literary world if it was allowed to be presante its present form. The author objected to the
change in name, modifications/alterations in charaand dialogues, and the climax of the
movie which according to the plaintiff had beenraped. Providing due respect to the moral
rights of the author, even after the economic ggtere duly assigned, the court held that the
dialogues which had been deleted from the film dodt be described as necessary variations
for the change in the medium i.e., from literaryatalio-visual. The court also held that the name
“Aap Ka Bunty” should find a place in the title ibfe film®’.
However, moral rights are not granted to actorsavies®.
2. United States

During the passage of the Berne Convention Impleatiem Act, the U.S. Congress,
while focusing on paternity and integrity rightpesifically stated in 1988 (Senate Report 100-
352) that rights equivalent to moral rights of authwere recognized under the common law of
misrepresentation and unfair competition, Sectidf@yof the Lanham Act, 15 U.S.C. Section
1125(a)(1)(A), which prohibits “false designatiohooigin, false or misleading description of
fact” that is “likely to cause confusion, ... mistg’ or deception about "the affiliation,
connection, or association" of a person with ardpct or service as well as defamation (libel)
law. Additionally, legal authors have attemptediotmate moral rights in the “derivative work”

provision of the Copyright Act and the rights oivaicy and publicity. Therefore, Congress

67 http://www.iprights.com/publications/articlediele.asp?articleID=295
68 http://www-personal.k-state.edu/~tummala/regcdfp
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asserted that the law in the United States compliél6”® in the Berne Convention without any
additions or changes to copyright law in the Uni&dtes. Interestingly however, in 1990, U.S.
Congress passed the Visual Artists Rights Act spatifically gave authors of visual art rights
of attribution and integrity and excludes works tfedor hire”, such as motion pictufés

While not as prominent as in many European jurtsatis’®, moral rights in the field of
motion pictures have actually been affirmed by tour the United States. In Gilliam vs.
American Broadcasting Cos., the court, in favoumkfd®ython as the screenplay owners, found
a violation of Section 43(a) of the Lanham Act hessaABC edited approximately 27% of the
content of the original works to insert commercetsl delete allegedly obscene or offensive
matter. However, even in case of a grant of rigtiaan for false attribution might still arise.
Other claims to prevent motion picture editing television have only been successful to the
extent that the editing would “adversely affecearasculate the artistic or pictorial quality of the
film, or destroy or distort materially or substatiy the mood, the effect or the continuity of the
film” ™%, In Smith vs. Montoro the court held that the real@f an actor's name and the
substitution of another actor’'s name in the crechisstituted a violation of Section 43(a) of the
Lanham Act. Also, when only licensed and not otheevconnected to or approved by the
author, a film may not be advertised as the aushfdrh, but at the most as “based upon” his
licensed worlé. Generally however, motion pictures are considererks “made for hire” under
United States copyright, which makes the produceommissioner the author and initial
copyright ownef*; and usually the only rights that the DGA and\&A secure for their

members concern credits and the mentioning of tiemes or pseudonyms. Contractual

69 http://cyber.law.harvard.edu/metaschool/fisnéggrity/Links/Articles/fielkow.html#anchor8306170
70 see http://www.loc.gov/today/pr/1996/96-045.html

71 Moral rights, pp.168, 174

72 King vs. Allied Vision, Ltd., 976 F.2d 824 (2r@ir. 1992)

73 Moral rights, p.176
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provisions granting moral rights to the creativatabutors are basically the sole, highly unusual
way to come to a more “European” power of the eveanind in regard to the end product. Due
to the inequality of bargaining power, only the m@m®minent directors, like Woody Allen or
Steven Spielberg, are in the position to presdrge moral rights. WGA Members working for
guild signatories, if they are “professional wrgeand their work was entirely original material,
are under the “separation of rights” provisionshaf WGA agreement only entitled to preview
the films on which they worked. This however doesguarantee that their work will be used
without changes. Some productions are also simolgiyzed outside of union jurisdiction (“PFD
agreements”). Thus, the financing owner of the filsually retains all essential moral rigfits
3. Germany

While not as broad as the “droit morale” in Frartbe, protection of moral rights in
Germany displays very well the different facetsmafral rights, of which only the most relevant
shall be outlined here. An assignment of copyrightspossible in Germany. This is also the
case for moral rights, which, in contrast to coglgts, cannot even be licensed. They only pass
on to another person (the heir) in case of theaaistlleat?®. However, the term of the post
mortem moral right varies and depends on the cdisaraf®. The permission of the author is in
Germany not only required to publish but alreadprimduce a motion picture which represents
an adaptation of a work by the autioAlso, authors in Germany are granted the right to
publish the work and the right of attributi8nlf a work is adapted for a motion picture, the
protection of the integrity of the work only comaso effect in case of gross derogation of the

work (Section 93 Urheberrechtsgesetz), once theoatias agreed to the adaptation for a motion

74 Moral rights, pp.179-182

75 Sections 28 and 29 Urheberrechtsgesetz

76 Collection of the Decisions of the Bundesgeshbf in Civil Matters, Volume 107, Page 384 (BGHXZ71384)
77 Section 23 Urheberrechtsgesetz

78 Sections 12 and 13 Urheberrechtsgesetz
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picture’®. Gross derogation is only given, if the sensessential parts of the work or the film,
against the author’s intention, are significantfated’. This is not the case, if the author knew
and approved the screenplay or if the derogatignseal upon have been defined in sufficient
detail beforeharfd. Despite these legal barriers, in practice, th@vatmentioned approval
requirements have been “commercialized” to a gegtnt in the fields of advertisement and
film exploitation of music as well as other af€a3hus, although a factor which may not be
neglected, in most cases a financial agreementthatlauthor can be reached.
4, International Treaties

The text of the Berne Convention indicates a biszampe of works which are covered by
moral rights, although it also contains languagétvigives member countries the discretion to
narrow the works covered by moral rights. Art.6las,example, does not address whether
moral rights are alienable and/or waivable. AltHosgecific language addressing these issues is
absent, commentators have interpreted Art.6bis Imigtas as inalienable and nonwaivable.
Others have suggested that the silence in Arti6Hisates an intention that issues of alienability
should be left to the discretion of each membentgtf. This however is as inconsistent with
moral rights theory as the treatment of moral sgigpects in the United States. It is the
protection of the creator's personal expressionsgirdual embodiment within her work which
constitute her moral rights. They can thus not §bp assigned to a financier. Moral rights
exist independently from economic rights. An adistatus as an independent contractor, as

opposed to an employee, under a work “made fof deeermination can therefore not be crucial

79 GRUR 96, 254, 257

80 Oberlandesgericht Munich in Gewerblicher Redtistz und Urheberrecht of 1986, Pages 460, 461 (MLGchen GRUR 1986, 460, 461)
81 Oberlandesgericht Munich in Gewerblicher Redtstz und Urheberrecht of 1986, Page 461 (OLG Mé&ncBRUR 1986, 461)

82 http://www.urheberpersoenlichkeitsrecht.de/#26h

83 http://cyber.law.harvard.edu/metaschool/fisméz(rity/Links/Articles/fielkow.html
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to recognizing and protecting her moral rightsiowever, the, above mentioned, broad
interpretation of Art.6bis of the Berne Conventadlows the de facto neglect of moral rights in
the Untied States’ motion picture industry undeernational law.
IV. Neighbouring Rights

India, the United States and Germany, in esseflaecagnize the existence of
neighbouring rights, such as broadcasting and ppeliformance rights. Again, the major
difference is that in India and the United Statesworks “made for hire” doctrine attributes
these rights to the employer by law. In contrasGermany, the artists or potential copyright
holders have to license their respective righthiéoproducer of the film. However, Section 89
Clause 1 of the Urheberrechtsgesetz providesnhedse of doubt, the producer shall have the
exclusive right to modify, translate and exploi film, including the performances in it. Section
94 Clause 1 of the Urheberrechtsgesetz also previdewith the exclusive right to reproduce
and disseminate the original copy of the film adl we to publish it. Here the copyright and the
authors’ right system are quite different strudiyrdout in practice the differences are routinely
equalized, because performers in German routiralytall their rights to the producers in their
work contract.
V. Exploitation and Versioning

In the area of international co-productions, exption of the film in different markets
and media goes hand in hand with editing the mqtioture to fit the target audiences’ and
media’s desires and needs. The above mentioneddaeBwilywood-style production “Schatten
der Zeit”, for example, satisfied all but one regment of the Indian film market. It excluded

song-and-dance scenes. Had those been insertedothe could have been a success in India.

84 http://cyber.law.harvard.edu/metaschool/fisméz(rity/Links/Articles/fielkow.html
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Without them, films do not become box office susessin Indid>. As shown above, moral
rights of creative contributors, if exercised, ¢iamt the editing possibilities available to
broadcasting companies. This is the case in Itldealnited States and Germany even after the
industry player interested in editing the work haquired the necessary license from the
copyright owner. Thus, due to different moral rggetandards and censorship provisions, it is
not only essential to foresee and contractuallyipieothe possibility for substantial alterations in
the co-production’s final product, but it might@ishake sense to produce alternative footage to
fill in gaps left after editing. Another way to m&k film suitable for a more restrictive market,
such as India, would be defused dubbing or sutitlas it, for example, has been implemented
in the case of the German dubbing version of tt& bhovie “Starship Troopers” (1997) because
of the dialogues, which partially cite Nazi rhetdfi
VI.  Censorship

Censorship represents a threat to the commerqgaieation of motion pictures in the
censoring jurisdiction. Censoring stipulated by les of one country can limit the display of
certain cinematographic elements, such as violesgeor religious acts, which may be a crucial
factor to the success of the film in its genrenotaer country. While versioning could be a
solution in such cases, there is the danger otantislly defacing the artistic work and stripping
it of its essential artistic value and charactet,to mention the moral rights and copyright issues
involved. Censorship of any kind thus, from an expl’'s commercial perspective, is negative.
1. India

Already under the British colonial regime, in 191/8 Indian Cinematographic Act

introduced mandatory licensing of cinema houseasdore the audiences’ safety and colonial

85 Filmland Indien, p.40
86 http://de.wikipedia.org/wiki/Starship_Troopers28&ilm%29
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government’s grip on pow®r The Act was preserved by the national Indian guvent
established in 1947. The beforehand localized eshgpwas centralized and now executed by
the Central Board of Film Censors (CBECWhereby the word “Censors” has later simply been
replaced by the less controversial term “Certifmat In India, films can only be publicly
exhibited after certification by the CBECThe CBFC primarily either censors certain scenes,
which then have to be cut, or prohibits the exiohibf the motion picture in its entity. The roots
of independent national censorship were drasticetjonalistic and idealized the state. It was
for example not allowed to show a policeman takinges or a character that remotely reminded
of a Congressman drinking alcohol, as it was tlse ¢a “Parash Pathar” (“The Philosopher’'s
Stone”, 1957), on screen. This, just as the comdah of on-screen kissing, has changed in
modern day¥. Also, censoring is mounted against unrestrictgulip exhibition through wall
posters, advertisements in newspapers, video olyspn television channels and hoarding of to-
be-released films before they are censored.

An essential facet of the CBFC’s motivations tosmra film is government influence.
Restrictions can be imposed on public exhibitiom &fm if it or any part of it is against the
interests of the sovereignty and integrity of Indie security of the state, friendly relationshwit
foreign states, public order, decency or moralityplves defamation or contempt of court or is
likely to incite the commission of any offence. €ft this broad power is exploited to settle
scores between political and ideological opponeagthe board functions as an appendage of
the ruling party. This frequently causes the thalted upon judiciary to supersede the board and
pass the film. A recent controversial example ahsgovernment interference involved the BJP

government led by Prime Minister Vajpayee. It bahseveral films and videos involving the

87 Behind the Scenes of Hindi Cinema, p.37
88 see http://www.cbfcindia.tn.nic.in/default.ntm
89 Entertainment Law, p.172

90 Behind the Scenes of Hindi Cinema, p.38
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violent incidents between Muslims and Hindus in&aj 2000-2003 and also required every
Indian submission to the Mumbai International Doeuatary Film Festival to have a censor
certificate, which caused widespread prdtest

Apart from these general observations, Section pB@an Cinematograph Act of 1952
severely regulates the display and cinematograjgecf smoking, drinking, drug usage, certain
dual meanings as obviously cater to “baser indinceligion, race, the modus operandi of
criminals, intimacy, violence as well as other t3piThe Cinematograph Act actually explicitly
calls for clean and healthy entertainment as wethat the film is of aesthetic value and
cinematically of a good standard. When watching emodndian cinema, it is often hard to tell
where exactly the censors draw the line regardiegcinematographic use and references to
many of the mentioned issues. Interestingly, amepepular Indian dictum says: “For a film to
be successful, it needs to display either sex ahilkh Khan.*. A lot of extremes of intimacy,
sexuality and violence that are frequently presemerican and European movies certainly do
not pass Indian muster. However, in the “Bandit €1ig€1994) case, the Indian Supreme Court,
with a sense for artistic value, upheld the cexdtiion for public exhibition on the grounds that
the frontal nudity of woman and depiction of raperginecessary parts of the theme of the film
justifying the criminalisation of a young girl whuas brutally hurt by the cruelty of socigty

The CBFC classifies the films to which it grantsemsor certificate by categories.

However, the compliance with these following rasing basically never enforced by the Indian

police force.
u: universal - suitable for all ages.
U/A: universal with adult/parent guidance - unabie for those under 12.

91 Behind the Scenes of Hindi Cinema, p.38
92 Shahrukh Khan is a popular Indian film star a&tipg especially to younger audiences.
93 Bobby Art International vs. Om Pal Singh Hoor©&s (1996) ICHRL 29 (May, 1 1996)
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A: adult - can be viewed only by those above 18.

Sexuality and intimacy are frequent issues. Kissiogexample, is a subjective theme. In
the past, films displaying kisses used to get aatig, nowadays they get an U certification as
long as the kiss is not prolonged and erotic. Acdaequence with a close up on a woman will
get an A rating, but if the same scene is shot faéam, it gets a U ratifg

These restrictions severely affect the attractiserad co-producing a commercial film
with an Indian partner with the goal of exploititige work in India as well as western countries.
A too extreme character, a mixed message or alderal sexual morale will make the film
subject to censorship on the Indian market andhafexrease box office revenues. However, a
“too soft” or superficial approach to social, rébigs or political tensions risks to bore western
audiences. In addition, the requirement to gestnigpt approved by the Ministry of Information
and Broadcasting beforehand and again having toeggaroval if it is felt that any material
changes or deviations from the approved scriphacessary, imposes a significant burden on
producers, who, in the case of large Hollywood patidns for example, treat their scripts and
project-related information like trade secrets.

Thus, apart from the cultural restraints, obligatelements (song-and-dance-scenes,
marriage, happy end, etc.) as well as structuiotiwood films, censorship on the Indian
market is possibly one major reason for the comallg small number of commercial
cinematographic co-productions with foreign andeesglly western partners. Although there has
been broad protest against the strong influenteeo€BFC?®, there is no indication that the
Indian legislative plans to loosen its grip on do@tent of motion pictures that are shown,

despite the fact that local cable television chébmadcast without any de facto restrictions in

94 http://en.wikipedia.org/wiki/Indian_film_censoatings
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India”’. As a considerable part of the voting populatioinidia still has no television, this might
politically actually be more effective than somaif people” suspect. However, with the
technology boom and the rising living standardnidid, there is hope that at a point not too far
in the future, enough people will have access ttensored media to make motion picture
censorship so ineffective, obsolete and potentedlynomically harmful that it will be
substantially reduced.
2. United States

The first amendment to the U.S. Bill of Rights el forbids the government to
censor advocacy of religious ideas or practicesgargdantees the rights of citizens to speak and
to publish freely. The freedom of speech is vealdity construed in the United States. The
courts have even ruled that the first amendmertept® "indecent” pornography from
regulation, however not "obscene" pornografhue to the restrictive legal and cultural
environment in India, it is highly unlikely that pwgraphy will be subject to a co-production,
which is why it shall not be further addressed h&hee broad conception of free speech also
protects acts which in many countries constituterae, sedition or subversion, such as
(symbolically) burning the US fld3

The major barrier to complete passive free speeditms is the MPAA film rating
system. It is used in the United States and teregcand is instituted by the Motion Picture
Association of America (MPAA) to rate a movie basedits content and to help patrons decide
which films may be appropriate for children andddolescents. In the United States, it is the

most recognized system for classifying potentiaffgnsive content, but it is usually not used

97 see below
98 Brandenburg vs. Ohio, 395 US 444 (1969); Ung&ates vs. Eichmann, 496 US 310 (1990)
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outside of the film industry because the MPAA hraslémarks on each individual ratifiy The

current MPAA motion picture ratings consist of:

All Ages Admitted

[ G |GENERAL AUDIENCES |
|

PG PARENTAL GUIDANCE SUGGESTED <> |

| SOME MATERIAL MAY NOT BE SUITABLE FOR CHILDREN |

!PU‘]} PARENTS STRONGLY CAUTIONED ==
Some Material May Be Inappropriate for Children Under 13 |

RESTRICTED <%Zs
| R, UMOER 17 RZQLIRES ACCOMPANY NG
L | PARENT OR ADULT GLARDIAN

If a film has not been submitted for a rating, itgel "NR" (Not Rated) is often used,;
however, NR is not an official MPAA classificatiowhile the MPAA does not publish an
official list of all the exact words, actions, aexposed body parts used to determine a film's
rating, some guidelines can be derived based oklE¥eA's actual rating decisiots.

If a film uses "one of the harsher sexually-derivwemtds" (such as “fuck”) once, it is
routine today for the film to receive a PG-13 rgtiprovided that the word is used as an
expletive and not with a sexual meaning. Mostly; B¥amovies are allowed two or three uses
(Examples are: “As Good As It Gets”, “Rent” andidabethtown”). Exceptions may be allowed
"by a special vote of the ratings board" whereltbard feels such an exception would better
reflect the sensibilities of American parents. ference to drugs, such as marijuana, usually
gets a movie a PG-13 rating at a minimum. A welhkn example of an otherwise “PG movie”
getting a PG-13 for a drug reference is “Whale RidEhe film contained only mild profanity,
but received a PG-13 because of a scene wheredraghernalia was briefly visible. A

“graphic” or “explicit” scene of illegal drug usggdically earns a film an R rating at the

100 http://en.wikipedia.org/wiki/MPAA_film_ratingystem
101 http://en.wikipedia.org/wiki’MPAA_film_ratingystem
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minimum. If a film contains strong sexual contentisually receives an R rating. The film “Lost
in Translation” had a scene in a strip club that baef topless nudity and a song in the
background that repeated the phrase “sucking otiti@s”. The scene was brief and the rest of
the film had PG-13-level content, but the fiimlsceived an R rating. Legally, the rating
system is entirely voluntary, so some movie theagrgorce it and some do not. In contrast to
Germany, minors generally are allowed to see dnyds long as they are accompanied by their
parents. Still, signatory Members of the MPAA (midjtollywood studios) have agreed to
submit all of their theatrical releases for ratiagd few mainstream producers (outside the
pornography niche) are willing to bypass the raiggtem due to potential effects on revenues.
Therefore, it can be argued that the system hasfactb compulsory status in the indusify

Generally, it can be said that the United Statsgally voluntary rating system and its
broad interpretation of the notion of free speaavé the most freedom to film producers. Thus,
as the analysis of German law will show, U.S. laweast likely to limit content and creative
expression in a film co-production.
3. Germany

Censorship is prohibited by Art.5 Clause 1 Sentéhotthe German Constitution
(Deutsches Grundgesetz), but Art.1 declares thatgigf men to be untouchable. Thus, there
are certain limitations to the Art.5 principle. fgrily, this is the case if a criminal law or one
that aims at protecting minors (Jugendschutzgegetaplated. Before a film is released, the
“Voluntary Self-Control of the Film Business” (FSKyhich was installed after WWII and based
on the outdated U.S. Hays Code (1934-1967), clasdifms into one of the following
categories, which are scrupulously enforced abtheoffice:

no age limit: for all ages.

102 http://en.wikipedia.org/wiki/MPAA_film_ratingystem
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6: no one under 6 years admitted.

12: people 12 or older admitted, children betw@&amd 11 only,
when accompanied by parent or legal guardian.

16: people 16 or older admitted.

18: only adults (18 or older) admitted.

All films not submitted to the FSK are automatigdteated as only admitted for adults
and may additionally be put on the German “lisy@fith-endangering media” if considered
endangering to minors by the Federal Departmenedia Harmful to Young Persons
(Bundesprifstelle fiir jugendgefahrdende MedienMBE}. This means a ban on all advertising,
import, export, or mailing of such material. Senti81 of the Penal Code (Strafgesetzbuch,
StGB) forbids the glorifying display of inhumaneauel violence or the belittiement thereof.
Approximately 300 extremely violent films, suchths first and the second part of Tobe
Hooper’s “Texas Chainsaw Massacre” or Sam Rainfitse“Evil Dead”, have been confiscated
from dealers and distributors. However, all cogiesuch confiscated versions owned for
personal use are legal to possess for adults. idonay be re-edited to achieve lower ratings, if
a lower rating is preferred by the distributor.tifstes, due to excessive violence, even movies
that are only available to adults may be cut. H®rekSK rated movies are exempt from all
blacklisting measures of the governnté&htif a motion picture is in violation of German
criminal laws (StGB), no measures by the Federalatenent for Media Harmful to Young
Persons are necessary, but the district attornkbyake appropriate legal measures. There are a
number of criminal laws which can become relevarthe context of motion pictures: Sections
86, 86a StGB declare it illegal to show and divylgepaganda materiel of unconstitutional and

thus forbidden organizations (such as the NazifParta positive context. These materials can

103 http://www.bundespruefstelle.de/bpjm/Die-Bumtasfstelle/aufgaben.html
104 http://en.wikipedia.org/wiki/Motion_picture_irag_system#Germany
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only be displayed in movies if they are a piecarbfas defined in Section 2 Section 1 Number 5
of the Urheberrechtsgesetz (UrhG). If the moviegpgates unconstitutional organizations, it is
in itself propaganda materiel. Section 130 StGBifts sedition. In Clause 3 it especially
declares the public support, denial or belittlemaracts committed under the Nazi regime that
are able to disturb public peace illegal. Furtlsagtion 166 StGB protects religious
commitments of believers and Section 184 forbidtage kinds of porn and regulates porn
divulgation. German law is insofar “Europe&ft” as that it proactively protects minors and,
historically aware and “self-cautiously” forbidsrtaen unconstitutional organizations and
propaganda materiel.
F. Co-Production Contracts

The contract concluded between the co-producereisentral document in regard to the
co-production. In its core, it determines the ciitions of the parties and the sharing of rights
and eventually profits or loss8% In an international context, most importantlypriovides for
the law which is to apply to the contract. The leggure of a co-production may vary
considerably and take on different forms at sudeesgtages of the production proc8ss
Additionally, depending on the legal culture, p@ns in co-production contracts are
sometimes characteristically framed. However, ssmational co-productions need a
contractual framework which, ideally, builds up apmzbmmon artistic and business conceptions,
a number of central issues are routinely addre$3fen, the producers’ primarily economic

perspective, does not leave much room for culspacificities in contract drafting.

105 see, for example, the French ,Droit des Médias”
106 http://www.obs.coe.int/online_publication/retgé®0001259.html
107 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
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l. Prior Documents

In the course of negotiations between the paitiesusual to come to an agreement in
principle on the basic elements of the future cadpction agreement. To give substance to the
agreement, documents called, for example, deal mh®.U. (memorandum of understanding)
or letter of intent should be signed. These mayetane of two very different consequences:
1. They may constitute mere proposals or roughsleafd not be binding, being subject to
the negotiation and signature of a contract in Wwiie definitive conditions are set out, or
2. they may be binding, although the details ateetget out in the subsequent contract.

Especially, considering the culture of oral contsan the Indian film business, it is
essential for the harmony between the Indian aadJtls. or German producers to determine
whether such an agreement shall be binding orAisb, to avoid the possibility of confusion,
the contract should indicate that it constitutesfthal agreement of the parties and replaces any
earlier document®,
I. Partiesto the Contract

Not all the parties to the co-production contrastato be producers; they may be
television channels, distributors, banks, privateestors, etc.. In any international contract,
particularly in those in which one of the partiegimultinational company with subsidiaries
established in a number of countries, it is paldidy important to specify and ensure which
contracting party will assume the obligations & tdontract. A very solvent parent company
may have a subsidiary which does not have the sataency and may well not be equally

reliable®®.

108 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
109 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.de
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1. Background
This clause explains the parties’ activities an@ithey hope to achieve through the
contract. Although this background information daes constitute rights and obligations, it can
be of help in interpreting any obscurely wordedises of the contratt’. It is a part of the
contract, which is routinely neglected by lawyeilshough one can only win by adding to it.
IV. Object of the Contract
This clause should mention the objects of the aahpetion contract, which are:
1. To define the audiovisual work exactly, incluglutetails that are normally set out in a
detailed appendix,
2. to list the various tasks, responsibilities, tabmitions and investments on the part of the
co-producers and third parties in the three phaspsoduction*! of the film,
3. to apportion the quotas of ownership of alletf@ments of the audiovisual work,
including the intellectual property rights in respt the work,
4. to specify how exploitation of the audiovisuanwis to be achieved and
5. to lay down the rules for the sharing of profitdosses from the exploitation.
V. Definition of the Work
A detailed definition of the work’s “key element&ontent, author(-s) and technical
points) specifying the nationality of each conttdiuo be able check for the existence of the
guotas necessary for obtaining the benefit of netonal co-production agreements, that India
might enter into, is crucial. For obvious reas@ssin many modern standard contracts, there
should also be a clause indicating that no chamggsbe made without the unanimous

agreement of the co-produckfs

110 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
111 see above

112 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
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VI. Intélectual Property Rights
1. Acquisition of Rights and Permissions

The use of any pre-existing work in the film magjuie the transfer of rights held by its
rights-holders. If the image of a person is usaddf physical representation, name, voice, etc.),
the person's consent, depending on the applicablenhay be required.
2. Rights of the Authorsand Performers

The definition of who the authors of the film arél\wepend on the applicable &%
The co-producers may want to specify in the cohindio they consider to be the author(-s), and
give details of the chain of title. If one of the-producers signed a transfer of rights, this, \aith
guarantee that the rights have been duly acquictgif of title") and that the co-production
will profit from the acquisition, should be statedthe contract. Whether the performers license
or assign their copyrights to the producers shaidd be mentionéd. Whether there are any
provisions concerning versioning or editing in #rgst agreements or not, there should, if
possible, be a provision which deals with the higptital case when a contributor exercises her
moral rights against the interests of the produdarsuch a case, the producers could, for
example, agree to jointly oppose the claim or spéyr take responsibility for the claims arising
in the territories in which each independently explthe work.
VII. Assignment of Responsibilities

Decisions need to be made on the identity and sobpesponsibility of the executive
producer (with the possibility of requiring asswearf completion from the other co-producers),
the power to sign contracts with third partiestaffsand insure the latter, artistic responsilahti

technical tasks, commercialisation, &tc.

113 see above
114 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
115 Filmrecht — Die Vertrage, pp.123-125
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VIII. Contributions

The contributions of co-producers may be (non-)nemye goods, rights, production or
commercialisation services. In case one of thegsashould fail to make its promised
contribution, the contract should enable the catpeer(s) meeting their obligations to continue
with the production and replace the defaultingyfaft Also, as in national co-productions, it is
important to contractually foresee what will happieithe production were to exceed its budget.
IX.  Co-ownership of Copyright and Essential Elements of the Film

A key element to a co-production contract is that¢o-producers become co-owners of
the producer’s copyrights as well as all the irdégtements of the motion picture in proportion
to their respective contributions. This communityoods will be governed by the parties’
agreements and, subsidiarily, by the rules govegrtiie community of goods in the law
applicable to the contrdcf. The contract should also contain clauses praoigdtie co-producers
from action that could enable creditors to insegatoceedings against a single co-producer with
a view to taking over ownership of the motion pietgpurchase option rights§.
X. Method for Reaching Agreements

The contract should state the method for adoptinuat agreements. Most importantly,
it is to be provided how to decide upon the defiritersion (“final cut”) of the film*.
X1.  Accounting and Documentation

If one of the co-producers keeps the accountseo€thproduction, she should be
required under the contract to keep them clearedisas separate from the rest of her accounts.
In international co-productions it is importanterify whether accounting practices and rules in

the country of the co-producer keeping the accoargglifferent or to agree on a common

116 http://www.obs.coe.int/online_publication/exfesproduccion_aspectos-juridicos.pdf.en
117 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
118 Filmrecht — Die Vertrage, p.117
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practice. It should also be stated how the typesxohange are to be calculated. Co-producers
preferably should use a separate bank accoungradsian auditor for the co-production, inform
the other co-producers and provide them with tlees®ary documentation, especially where one
co-producer acted as an agent, and allow the atstmbe checked by the other co-
producer¥®.
XI1. Division of Revenue

Once the costs of the film have been recoupedntttene is shared. It should be defined
which expenses may be deducted from the grossuevesfore any division is carried &t
X111, Attribution of Specific Rights

Given that each co-producer knows her own mark#t, i@s usual for the exploitation
rights within the respective market to be reseieetthe respective co-producer exclusively.
Apart from this, usually, rights are divided up gped by the categories of “territory”, “country”
and “mode of exploitatiort*>. Due to the historical role of Indian cinema ie trountries of the
former Soviet Union and Iraff as well as India’s geographical proximity to Aglee
exploitation rights for these territories couldtgahe Indian co-producer. It is also necessary to
set up “hold-backs” (which may provide, for exampleat the U.S. DVD exploitation does not
begin before the motion picture has been in theatréndia for a yeat§*
XI1V. Communication

The form of transmitting information and the intelvin which the parties are to meet in

the course of the co-production should be set dtwn

120 Filmrecht — Die Vertrage, pp.122-125

121 http://www.obs.coe.int/online_publication/expesproduccion_aspectos-juridicos.pdf.en
122 http://www.obs.coe.int/online_publication/expesproduccion_aspectos-juridicos.pdf.en
123 Behind the Scenes of Hindi cinema, pp.137-141

124 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
125 Filmrecht — Die Vertrage, p.125
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XV. Deposit and Access

The co-owners should designate by mutual agreewlesrite the work is to be deposited
and may be accessed, either jointly or separatetiie form provided for by the contr&
XVI. Credits

The credits of the film are laid down in the contrand may be different in each country
involved. For example, the same movie could beeddihdo-German in India and German-
Indian in Germany.
XVII. Aid, Subsidiesand Taxes

If there ever are co-production treaties binding tmited States or Germany and India
and the parties benefit from national subsidieseuiitgdthe contract should state if this type of
revenue belongs to all the co-producers jointlpry to the producer of the state from in which
it is obtained and whether the contract is conditlaupon the grant of subsidfés In Germany,
foreign co-producers also have to be made awatteed?5% tax that applies (Section 50a
Einkommenssteuergest?)
XVI11.Publicity and Promotion at Markets and Festivals

The parties should agree on the forms of promotgth the possibility of the co-
producers each carrying out such actions, at éxgiense, in the markets assigned to tfiégm
X1X. Insurance and Completion Guarantees

The co-producers should insure the production @fidiovisual work and the negative
against the usual risks of loss and civil liabilinglo-Saxon distributors and broadcasters often

demand the subscription of an “errors and omissimrssirance or of a “completion bontf°

126 Fernseh- und Filmproduktionen Rechtshandbu2B5p

127 http://www.obs.coe.int/online_publication/expesproduccion_aspectos-juridicos.pdf.en
128 Filmrecht — Die Vertrage, p.117

129 see Filmrecht — Die Vertrage, p.130
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The latter guarantees, that the film will be congadlein a timely fashion and within the budget.
While the concept of completion guarantors is reddy new in Bollywood and also Germany,
these contacts are commonly found in Hollywoods i “must” to get bank financing in
India"®~. German producers are often reluctant to prowwdeémpletion guarantees, because
they are fairly expensive and for the money thest edot of film can be productd. However,
their introduction may have a positive, securitgprpding influence on the Indian market.
XX. Sharingwith or Transferring Rightsto Third Parties

A co-producer may share or transfer her part ottheroduction and it is necessary to
state in the contract if this requires authorigafrom the other co-producers. It could be
provided that the said co-producer remains resptngr her original contractual obligations
vis-a-vis the other co-producéts
XXI. Duration of Copyright Term

As stated above, the duration of the term is aigrf@&ctor in regard to the exploitation of
the film and the longest applicable national teepresents the minimum duration of the co-
production contract. The contract may contain coowl allowing for early termination in the
cases of mutual agreement, failure to perform tiiggations set out in the contract or one of the
parties suspending paymetifs
XXI1. Other Agreements

The following points should also be addressed encitintract due to its international

character: Declarations and guarantees by eadtegfarties, force majeure, notifications,

131 http://www.nishithdesai.com/hollywood-bollywdatkedia-chap-5-D.htm

132 Filmrecht — Die Vertrage, p.113

133 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
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protection of personal data, confidentiality ane #uthoritative version in the event of the
contract(-s) being translated or unctéar
XXII1.Product Placement

Companies usually enter into advertising agreemeitksproducers for subtly
advertising their products or services in the filvhile such agreements are additional sources
of revenue, it is important to lay down an underdinag as to the extent of the advertisitig
XXI1V.Competent Jurisdiction, Mediation and Arbitration

An a priori neutral formula is advisable. The maseould be submitted to the
jurisdiction of the court of the place of domicdéthe defendant party. This way, proceedings
will not need to be brought in two countries, ofmethe main dispute and subsequently, in the
defendant’s country, for enforcement. Also, mediatbefore a trusted “tiebreaker" and
arbitration before the ICC (International Chambe€ommerce), the IFTA (International Film
and Television Alliance) or the AFMA (American Filarket Association) should be
considered.
XXV. Applicable Law

There can be no contract without law, and contratsinding because there is a law
under which they are born and which lays down th&liions for their formation, conclusion,
nullity, grounds for termination, etc.. This is ttleosen law. Of course, the more detailed the
contract, the less decisive it can be which lavesagplicable. Normally, the law of the country

of the principal producer is chosen as the appléck'®’.

135 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.de
136 http://www.nishithdesai.com/hollywood-bollywdotedia-chap-5-D.htm
137 http://www.obs.coe.int/online_publication/expeproduccion_aspectos-juridicos.pdf.en
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G. National Copyright Regimes

The law chosen to be applicable to the contracidspendent of the law applicable to the
motion picture in a given country. In regard to finesdictions addressed, the most relevant
and/or unique parts of their copyright regimes,chtgould not be found among the “Key
Copyright Factors for International Co-Productigress well as the question of which law
applies to a given copyrights conflict shall belexgd hereunder.
l. Choiceof Law

In the context of intellectual property rights, fivet central legal question for co-
producers is which country’s law applies to theliectual property issues. The consequences of
the answer to this question are drastic, as cateteced from the above outlined “Key
Copyright Factors for International Co-Productians”
The “Schutzlandprinzip®® or “lex protectionis” has come to dominate theiessf applicable
law in international copyright and related righEgclusivity of a right, its duration, the copyright
holder and the scope of the rights, according, taré determined by the law of the country for
which protection is claiméd®.
1. India

Indian courts must apply the “lex protectionis”sas forth in the Berne Conventidf
2. United States

The United States Supreme Court for example, istFRaiblications, Inc. vs. Rural
Telephone Service Co., in 1991, made it clearttt@briginality of a work is a constitutional

requirement, thus implying that U.S. courts will be able to apply the more lenient originality

138 http://www.kefk.net/Wissen/Wikipedia/Recht/Ubleerecht/Anwendbares.Recht/index.asp
139 http://www.uni-muenster.de/Jura.itm/hoeren/INHA/publikationen/IPR234.pdf
140 http://dipp.nic.in/ipr.htm
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standard of a foreign country in any copyright ¢&s&hen, the ownership issue was addressed
in Itar-Tass Russian News Agency vs. Russian Kulier*2 In this case, several Russian
journalists sued a New York-based Russian newsgapatiegedly infringing upon the

copyright in their newspaper and magazine artislleish were originally published in Russia.
Here, the U.S. Court of Appeals for the Seconduliiteeld that national treatment is not a
choice-of-law provision. According to the SecondcQit, the applicable law is the law of the
state that has the most significant relationshithéocopyrighted work and the parties involved,
in this case Russian law. Generally, the case $aamibivalerif*. It has been recommended to
consider pleading both U.S. and foreign laws, sonest in the alternative, in some cross-border
cases. Such pleading has to be appropriate and fartfzarious reasons however, most notably
to forestall any motion to dismiss for forum nomeeniens**

A number of commentators have argued that new ekafidaw rules may be needed to
provide more effective international copyright getion. Courts have to consider choice-of-law
guestions on a case-by-case basis. Among the $aaboisidered are those stated in the Second
Restatement of Conflict of Laws:

1. The needs of the interstate and internatiorstesys,

2. the relevant policies of the forum,

3. the relevant policies of other interested statebthe relative interests of those states in
4. the determination of the particular issue,

5. the protection of justified expectations,

6. the basic policies underlying the particulaldfief law,

141 see Bridgeman Art Library, Ltd. vs. Corel Co@h F. Supp. 2d 421 (SDNY 1998), Feist Publicatidnc. vs. Rural Telephone Service Co.,
499 US 340 (1991)

142 Itar-Tass Russian News Agency v. Russian Kurier, 153 F.3d 82, 84 (2d Cir. 1998)

143 http://www-rcf.usc.edu/~pgeller/xborder.htm

144 http:/lwww-rcf.usc.edu/~pgeller/xborder.htm
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7. certainty, predictability and uniformity of résand
8. ease in the determination and application ofaheto be applied.
3. Germany

German courts apply the “lex protectionis” as Gangis international private law
includes no further provisions addressing inteomati IP conflicts*.
4. International Scholar ship

In international legal scholarship, after the gsial of allocation principles such as party
autonomy, the favour principle, functional allocatiand closest connection, different proposals
have been made to find a solution to the dilemmeogbroducers’ rights in different countries:
1. The law of the residence of the primary initiato
2. the law of the residence of the majority of co¢ucers,

3. the law of the country of origin of the wotk
4. the law of the principal place of creation and
5. the law of the country where the work was fngblished.

The global problem with the current “national traant” is that a co-producer may be
regarded as initial co-owner or as entitled togebbn in one country, but not in the next. This is
also true for the presumed transfer of economiutsig’. This causes uncertainty, problems with
tracing back the chain-of-title as well as possdsymany applicable laws as there are
countries*,

I. Indian Copyright Law
The protection of cinematographic works under Indiapyright law is broad and

favours the producer(s).

145 http://www.uni-muenster.de/Jura.itm/hoeren/INHA/publikationen/IPR234.pdf
146 Choice of Law and International Copyright, 043

147 Choice of Law and International Copyright, 242

148 Choice of Law in Copyright and Related Righfs,188, 189
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1. Ownership and Transfer of Copyrights

Ordinarily, the author is the first owner of cogt in a work, which, in the case of a
cinematograph film, is the producer (works “madetioe” doctrine). This includes the
soundtrack to the film, if the producer has acqliree copyrights of the verse and song
writers**®. Once a performer (actor, musician, dancer, bas)consented to the incorporation of
her performance in a cinematograph film, she hgsanformer’s rights to that performance
(Section 38 Clause 4 Indian Copyright Act) anynitte

The owner of the copyright in an existing work loe pprospective owner of the copyright
in a future work may license and, in accordancé 8iction 18 Indian Copyright Act, assign the
copyright in a timely and substantially whole ortgd manner. An assignee, in contrast to a
licensee, becomes the new owner of the copyridhis i§ a great advantage for producers, who
may wish to attain certain rights in relation te fim forever. Section 19 Indian Copyright Act
provides that any assignment must be in writingned, identify the specific works, specify the
rights assigned and the duration and territoriggmrixof the assignment, specify the amount of
royalty payable, if any, to the author or his heiusing the currency of the assignment and be
subject to revision, extension or termination amg&mutually agreed upon by the parties. If the
rights are not exercised within a period of oneryean the date of assignment, it is deemed to
have lapsed, unless otherwise specified. If theogenr territorial extent of the assignment is not
stated, it shall be deemed to be five years fomthele of India.
2. Compulsory Licensing

The Indian Copyright Board has the power to grambgulsory licences in certain

circumstances on suitable terms and conditionshiymdithe copyright holders do not

149 Law of Copyright and Industrial Designs, pp.7%,
150 The Law of Intellectual Property Rights, pp.2838
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communicate the Indian work to the pubtic Since film producers have a primary interest in
the commercial exploitation of their products, thifl hardly be an area of conflict in the
context addressed herein. Compulsory licences lsarba granted to make the translation,
reproduction and publication of non-Indian worksaktasonable price possible. However, if an
Indian co-producer, as the movie’s producer, isaior of the film, the work will be
considered Indiani? The said licences are only granted under vemomacircumstances and
timely restrictions, for example, if the translatis required for the purposes of teaching,
scholarship or research or if copies of the woekrast made available at a reasonable, normal
price™® Especially if the revenues from the Indian maget shared among the co-producers,
there should be contractual provisions on whichbihulpversions are going to be produced and
exploited in India, to prevent compulsory liceneasl conflicts between the parties.
3. Scope of Copyright
In the case of a cinematograph film, the copyright includes the following rights
(Section 14(d) of the Indian Copyright Act):
1. Copying of the film including copying a photoghaof any image forming a part thereof,
2. selling and lending out the film and
3. making the film accessible to the public (commoation). This includes the right to
license the wireless and wire-bound (re-)broadegsights>*

Also, the copyright in cinematographic works covers

4. Translating the work (for example in form of@bbing version) and
5. adapting the film in the sense that another idmmade out of substantial parts of the
original film*®>.

151 Law of Copyright and Industrial Designs, p.131
152 http://www.education.nic.in/copyright.asp

153 Law of Copyright and Industrial Designs, pp-B%3
154 Law of Copyright and Industrial Designs, pp.10@5
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4, Fair Dealing
Section 39 Indian Copyright Act declares certaits & be “fair dealing”, or “fair use” by
U.S. terminology, and thus not copyright-infringirichese are:
1. The making of any sound recording or visual réic for private use of the person
making such recording, or solely for purposes afabfide teaching or research,
2. the use, consistent with fair dealing, of ext®gh a performance or of a broadcast in the
reporting of current events or for bona fide reviéeaching or research or
3. such order acts, with any necessary adaptagiotisnodifications, which do not
constitute infringement of copyright under Sect&h(which enumerates the usual non-
infringing uses of copyrighted materials).
5. Legal Action
A producer can take legal action against any perdaminfringes the copyright in the
film. She is entitled to remedies by way of injuons, damages and accodnts
1. United States Copyright Law
The copyright regime of the United States does,tdube common common law
tradition, not significantly differ from the systeim India.
1. Ownership and Transfer
The Untied States’ producer’s copyright rewardspitaducer’s risk-taking and
investment, and thus grants him a broad copyrlgig.usual that the producer contractually
agrees with the creative contributors to the fiattit shall be a work “made for hiré”. It is
clear that a work created within the scope of allag salaried employee's job is a work “made

for hire”. Whether a contributor is an employeedésermined by looking at the control exerted

155 http://www.education.nic.in/copyright.asp
156 http://www.education.nic.in/copyright.asp
157 Intellectual Property in Global Markets, p.66
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by the employer over the employee, the work proeesisschedule, the supplying of equipment
for the employee’s use as well as the payment éfits and the withholding of taxes. If a film
is created by an independent contractor, thabreesne who is not an employee, the film may
still be a work “made for hire”. That is the caggin addition to the above mentioned
requirements, the film has been especially ordere®mmissione@®.

Like in India, express licenses, assignments atgb (all of the copyrights in the film)
assignments of copyrights are possible in the drifates. A transfer of one of these rights may
be made on an exclusive or nonexclusive basistrénafer of exclusive rights is not valid
unless that transfer is in writing and signed k& ¢lvner of the rights conveyed. Works “made
for hire” are not subject to the author’s termioatof transfer right under the Copyright ACt
2. Implied Licenses

An implied license is a license created by lawhi& &bsence of an actual agreement
between the parties. It arises when the conduttteoparties indicates that some license is to be
extended between the copyright owner and the lemrsut no explicit license exists. The
implied license allows the licensee some rightde the copyrighted work, but only to the extent
that the copyright owner would have allowed, hagghrties negotiated an agreement.
Generally, the custom and practice of the commuaniéyused to determine the scope of the
implied license.

Implied licenses have been used to grant licemssguations where a copyrighted work was
created by one party at the request of anotheméncase, a special effects company was hired to
create a specific effect for a film. The contraict meither assign the copyright in the effect nor
provide for a license for the effect to be usethmmovie. The court ruled that the effect could

be used in the film through an implied licensegsithe effect was created with the intent that it

158 http://www.bitlaw.com/copyright/scope.html
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be used in and distributed as a part of the'ffinThis then entitled the special FX company to
fair consideration within the framework of the inigal-in-fact contracf’. While relying upon
implied licences is theoretically possible, it ighly discouraged, mainly because the producer
might find that she has insufficient rights to gligodate, or transform the work for which she
paid and the price might be higher than if it hadrbnegotiated.

3. Fair Use

Without going into the depth of the issue, it simalt be omitted here, that not all copying
in the United States is banned, particularly inabcimportant endeavours such as criticism,
news reporting, teaching, and research (17 U.S€Cliéh 107). The doctrine of fair use is now
set forth in the Copyright Act, according to whicluir non-exclusive factors are to be
considered in order to determine whether a spe&dion is to be considered a "fair use":

1. The purpose and character of the use, includhmgther the use is of commercial nature,
2. the nature of the copyrighted work,

3. the amount and substantiality of the portiorduseelation to the whole work and

4. the effect of the use upon the potential maoke@lue of the copyrighted wak.

Fair use can be advantageous for the producersxémple if they produce a parody
which incorporates some elements (but not allpefwork being parodiéff. However, it can
also prove to be disadvantageous to the co-produiééhneir work is used by an outsider.

4. Compulsory Licenses

Compulsory licenses allow third parties to copyfqen, or distribute certain types of

works without the copyright owner’s permissiongikchange for which the third parties must

pay a predetermined royalty amount. These compulgmnses are extremely limited and there

160 http://www.bitlaw.com/copyright/scope.html
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is no case law or other quantifiable legal trertidating a severe threat to the film producers’
exploitation revenues. Generally, due to the stitoeigef in the free market theory in the U.S.,
the implementation of a wide-spread compulsorynkteg system, as it has recently been

proposed in regard to file-sharing on the intéffieappears highly improbable.

5. Scope of Copyright

Again, as the producers are considered as therguththe film, generally they will
enjoy the full range of copyrights recognized ashsoy the U.S. judiciary. The Copyright Act
grants five rights to a copyright owner, which uab¢ all the aforementioned rights:

1. The right to reproduce the copyrighted work,

2: the right to prepare derivative works based upernwork,
3. the right to distribute copies of the work te fublic,

4. the right to perform the copyrighted work pulgliand

5. the right to display the copyrighted work pulyit€®.

Still, as in India, film producers are obligatedseparately acquire copyrights to the
musical score employed in their films from the egjve copyright holders. This especially is
relevant in the context of Bollywood-style filmshigh incorporate soundtracks that often make
up for a large percentage of the film-related rex=n With the advent of new media platforms,
such as CD-ROM, DVD and CD-I, and the immense sjpééechnological development, the
major studios, for example, are requesting langdageghts "in any and all media, whether
now known or hereafter developed", without payidditonal fees to music publishers and

suggesting that who does not grant these rightswailhave their music used in films anymore.

164 http://www.solyrich.com/compulsory-license.asp
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6. Legal Action

If the co-producers pursue legal action for infangent of their copyrights they can attain
damages, the profits gained by the infringementanelief through injunctioff®.
V. Germany

Section 2 Clause 1 Number 6 German Copyright Aet,"Urheberrechtsgesetz”,
includes motion pictures and similarly made workshie list of protected works. Different than
the Indian and the U.S. models, the German CoplyAghis based on the “creator doctrine”, the
so called “Schopferprinzip”, which does not viewve giuthor’s right as a completely transferable
asset. This essentially influences a number of wgpl/issues.
1. Ownership and Transfer

The authorship of a motion picture in Germany degesn the specific case. Whoever
contributes creatively to the specific atmosphdramaturgy, content and visual aesthetics of the
film, will be one of the authors. Usually, the autlof the screenplay, the director, the
cameraman, the illuminator, the set designer, goetor, the costume designer, the sound
engineer, the cutter and the composer of the nap&cifically composed for the film are
considered to be the authors. Some also considexutinors of the exposé and the treatment
authors. The author’s “copyrights”, in contrastridian and United States law, are inalienable
and non-assignable. However, for all imaginablesutee authors can and usually do grant
exploitation licenses. This is routinely done bytact (“buyout”) before the film is produced.
Here, it is essential to specifically mention tmarg of every single use. Otherwise, some
exploitation rights may be assumed to fall bacthwauthor earlier than intendét Thus, when
working with a German co-producer, requiring hercbptract (see above) to acquire all rights

needed for an extensive exploitation of the filnofisitmost importance. Finally, the producer

166 Intellectual Property in Global Markets, p.70
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and the performers are granted rights for theirfggenances”. Just like in the case of copyrights,
the producer will routinely acquire the rights frone performers.
2. Implied Licenses

In cases of insufficient or non-mentioning of udés, doctrine of intended purpose, the
“Zweckubertragungslehre”, determines that all sgior known uses will be assumed to have
been granted (Section 89 Clause 1 German Copwigtit Additionally, on March 22, 2006 the
German government has decided in favour of a furésferm of the Copyright Act which now
also assumes that the rights for all yet unknoves sve been granted to the produé®rs
3. Scope of copyright

The author of a film has the following rights un@erman law:

1. The right to reproduce the film (Section 16 GannCopyright Act),

2. the right of distribution (Section 17 German @aght Act),

3. the right of display (Section 18 German Copytrigbt),

4. the right of modification (Section 23 German @aght Act),

5. the right of publication (Section 12 German Qagiyt Act) and

6. a number of exploitation and other rights reldteor deduced from the above mentioned
rights (Sections 19 to 27 German Copyright Act).

As mentioned beforehand, the rights to the possibés, which are based on these rights,
are to be acquired by the film producers. Also,rtgkts to music that has been used in the film
and has existed before need to be acquired frorodifection society GEMA or, now that the
EU is aiming for the free competition between atllen societies by the directive of June 21,

2004, another European collection society.

168 http://www.bmj.bund.de/enid/j6.html
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4. Fair Use

Comparable to India and the United States, a nuwib@ostly non-commercial uses are
considered fair use in Germany (Sections 44a taG&anan Copyright Act). Those however, do
not substantially diminish the financial incentitesengage in film production in Germany.
5. Remuneration

The remuneration of authors in Germany is regulbtethw. This is due to the
consideration that routinely creative workers fihdmselves in weak bargaining positions in
contractual negotiations with (corporate) produc8ections 32, 36 and 79 Clause 2 German
Copyright Act thus provide that remunerations dhaus and performers, even if their amount is
contractually provided for, have to be appropridtee amount is appropriate if it is fair and
represents what usually is paid in a comparahlatsin or is set forth in a collective labour
agreement. Also, if the author has licensed histsignd the film becomes an immense success
and suddenly the remuneration is in a striking ilaabee with the financial success of the motion
picture, the author has a right to a change ottimtract and consequently to additional
payments, unless the situation is provided for coléective labour agreement (Section 32a
German Copyright Act). Most importantly, Sectiorb32erman Copyright Act, a one-sided
collision norm, provides that these laws are afgaieable if there has been no choice of law and
German law would be applicable or as far as subatarses within territory under German
jurisdiction are the subject matter of the contraatonflict. Thus, Section 32 could even apply if
Indian law is applicable to the contract and tiva fs considered Indidf. This, from a
producer’s view, is a potentially painful limitatief the liberty of contract, because, since a film
co-produced by a German producer will certainlyekploited in Germany, Section 32b German

Copyright Act will apply. In this context, it hagén argued that now foreign authors would also

169 see http://www.dfjv.de/dfjv/artikelpool/pdf/9@raldhauser_urheberrecht.pdf
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have a claim against German right exploit€r€ther commentators, against the wording of
Section 79 Clause 2 German Copyright Act, claint 8ection 32b German Copyright Act is not
applicable to performers as well as that the “letgxtionis” is not applicable in the performer
context’’. This question has not been resolved, yet. Ifangierformers and supporting actors
could rely on these laws, cheap labour possiblyldvoot be so cheap anymore and the
“performer’s rights of Bombay Dreams” would be expd from Germany. Because, even if low
remunerations might be usual in, for example, Intfia fairness requirement remains. In
practice however, the protections provided by thess are rarely invoked and will most
probably not discourage co-productions with Germany
6. Legal Action

If the co-producers pursue civil action for infrergent of their copyrights, like in India
and the United States, they can attain damagegpydiies gained by the infringement and/or
relief through injunction. Also, they can demand tinlawful copies to be destroyed or left to
them against appropriate payments (Section 98 Ge@oayright Act).
H. Current Film Industry Issuesin India
l. Enfor cement

The enforcement of India’s copyright laws is dedawot taking place. TRIPS and other
international agreements have in this context loeinized for their insufficient requirements in
regard to the distribution of resources. But evéemvthe United States imposed “Special 301"
trade sanctions and India amended its 1957 Copyfighin 1994, nothing really chang€d
The copyright infringements mainly occur througlautiorised reproduction of films (videos,

DVDs) and the display of these films on local caidéworks. Without a regulatory body, it

170 Wandtke, pp.386-389
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proves impossible to control over 10,000 cable aoes by the standards of the Television
Networks (Regulation) Amendment Bill of 2000, whitlade it mandatory for cable operators to
secure copyrights of the films they telecast. Thary reason for the high level of piracy is
that the general public and enforcement agenceeseither fully aware of copyright laws nor
related issuéé”. Convictions and, possible, deterrent punishmareshus rare.

But lacking enforcement of copyright laws in Indigo represents a chance for co-
producers. Almost 80% of recent Bollywood were fimsed” by one or more Hollywood film
scripts’®. Some screenplay writers are so adept at plagigrthat they can have a cultural copy
of a Hollywood movie ready by the same day that i# first released. Examples are “Mere
Yaar Ki Shaadi” (2002) which is said to be a cudtwwopy of “My Best Friend’s Wedding”
(1997), “Rafoo Chakkar” (1974) which copied “Somkd.it Hot” (1959), “Dil Hain Ke Manta
Nahin” (1992) which copied “It Happened One Nig(it934) or “Kaante” (2002) which
according to the New York Times, the Sydney Morriifegald and the Los Angeles Times
“indianized” “Reservoir Dogs” (1992). Indian couttave held that a work “inspired” by another
copyrighted work is not an infringement as londghestheme of the “inspired” work is treated
differently from its inspiration, which according some, is always the case if “you take an idea
and route it through the Indian heaff’ Due to this vague legal standard as well as listacle
of the time-consuming judicial systéf it has not been and will probably not soon becthse
that Hollywood studios try to mount copyright imfgement cases in Indid Also, no cases of
injunctions against the distribution of such filomgside in India are reported. For a U.S. or

German co-producer this de facto represents thévafeht but unique opportunity to “borrow”
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from international motion picture scripts at wibkrfher projects. Although India is taking
measures to remedy the situation, it is still fanf achieving a western standard of copyright
enforcement and having an effectively working caysten’®.
I. Entertainment Tax

In India, state entertainment taxes are very higieir nature and extent varies widely
across the different Indian states, ranging fro% 1d 167%. This is still the case although the
national government had decided to fix the uppeitlat 60% in 2001. Additionally, municipal
show taxes, new releases taxes and property tdbetveeen 1% and 2% are levied by most
state governments, municipal authorities or localiés. Finally, for foreign film publicity
materials, posters, sample T-shirts and electnor@ss kits there is an import penalty of 100% of
the value of the materiafS.
l. Conclusion

The harmonization of the copyright-related chanagsties of the civil and common law
systems within the Berne Convention and TRIPS godés far. In practice however, it does not
provide the co-producers with sufficient securggarding the legal extent of their copyrights,
since every court will, in most cases, apply itsareal copyright law to the motion picture. In
fact, only a unified global copyright law could prde this. Additional burdens are created by
exceptional legislation, such as Germany’s Se@RimUrheberrechtsgesetz possibly obliging
producers to fairly remunerate creative contribsiteherever they may be from and working
(see above). For issues such as moral rights inadh&xt of versioning, the remuneration of
authors and licensing, specific contractual prawvisiand permissions will need to be drafted.

Due to the different industry cultures and geogregdidistances, international co-production

179 http://www.indianembassy.org/press_release/20304.htm.
180 http://www.hwwa.de/Forschung/Publikationen/R&@603/Report227.pdf
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contracts should be drafted with much attentioddtails but also an emphasis on and flexibility
in mutual agreement.

The fact that the enforcement of rights is insugint in India, should not keep foreign
producers from setting up cooperation projects. rigigs for the Indian market will most
probably go to the Indian co-producer, making itarily her financial risk. Also, any foreign
film, co-produced or not, will be pirated in Inchayway, if there is money to be made.

Generally, the Indian film industry needs to bepared, for in other countries’ film
industries, written contracts are the rule and @splg the choice of law can make a fundamental
difference, when it comes to a complete long-tim@atation of a film. Indian producers can
also learn a lot in terms of profitability and imational marketing from their German and U.S.
counterparts. Eventually, a sustainable developnosverds a corporate film culture might be
Bollywood’s near future. That this would actuallpke Bollywood films any better is doubtful.
But it would most probably increase the Indian picet’s and their partner’s profit margins.

Considering the crucial aspect of a profitable eitation worldwide, Indian censorship
restrictions are a big issue. While western sazsaend to have a high tolerance for sexuality
and violence, this is not true for large partshaf Indian society. While this may very well
change in the future, such development will takeng time. The actual co-productions aimed at
both western and eastern markets would thus have tather inoffensive, meaning G or PG by
U.S. standards. While a co-production treaty betwibe United States and India seems unlikely
due to the above mentioned opposition, Germanyldrenier into such a treaty on a national
level to boost its regions as shooting locatiors satisfy consumer fascination by promoting co-
productions set in India.

Soon, the numerous financial, target-audience-teteand creative incentives to co-

produce in and with India will certainly motivatdwather rise in co-productions and hopefully

58



lead to reduced entertainment taxation in Indiavel as increased availability of subsidies in
India and Europe. Politically, India used to iselaself and if the national film industry would
become too international a similar unproductivectiea is possible. Indian producers thus need
to be alert to one the one hand profit from the sewproduction opportunities and on the other
retain the characteristics of Bollywood cinema. tham high times are approaching and they
should try to stick with Indira Gandhi's advice diearn to be still in the midst of activity and

to be vibrantly alive in respons&®, because “what happens when Hollywood and Bombay

meet, Shiva only know$*

181 http://www.quotationspage.com/quotes/Indira_dban
182 Contracting out Hollywood, p.92
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