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Chapter 4.

THE ROLE OF PRIVATE INTERNATIONAL LAW IN
THE UNITED STATES: BEATING THE NOT-QUITE-
DEAD HORSE OF JURISDICTION

Kevin M. Clermont®

I. Introduction

The materials announcing this conference struck fear in my heart,
doing so by calling for the “cooperative development of private
international law and international private law.” This sounds in-
nocuous enough, even desirable. I know what they meant, I think,
but all I could think of was a course that I took in law school entitled
Comparative Conflict of Laws.' We spent literally the first six weeks
of the 13 week course on the distinction between private interna-
tional law and international private law, only to conclude that there
was no difference.

Building on that solid intellectual foundation, I can report that
the more common of the two terms—private international law—
arose first in the United States?® (although today it is little used
here, having been driven back by the older term “conflict of laws™).
“Private international law” emigrated to France within a decade,’
and then the term spread fast through the 19 century mindset.®
Today we understand that private international law is neither truly
international nor exclusively private, but is instead a branch of do-
mestic law treatlng legal situations with non-domestic elements
that pose a conflict of sovereign authority. Its precise scope varies
from country to country. In Germany, the subject tends to be nar-
row, focusing on choice of law.® In the United States, it covers choice
of law, but also reaches territorial authority to adjudicate and the

*Flanagan Professor of Law, Cornell University.

"The course was taught in the fall of 1970 at Harvard Law School by Profes-
sor Rodolfo de Nova, visiting from the University of Pavia.

2Joseph Story, Commentaries on the Conflict of Laws § 9 (1834).

3Gee Claire M. Germain, Germain’s Transnational Law Research § 1.01.2
(1991).

*Foelix, Traité du droit international privé, ou du conflit des lois de dif-
férentes nations en matiere de droit privé (1843).

’See Gerhard Kegel, Introduction: Private International Law, 3 Int’l Ency.
Comp. L. 1-1, 1-3 (1986).

®See Gerhard Kegel, Introduction: Private International Law, 3 Int'l Ency.
Comp. L. 1-1, 1-1 (1986).
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treatment of foreign judgments.” In France, private international
law extends even further to matters of nationality and the legal
status of foreigners.® As I still have my old class notes, and as
articles exist with titles like “What Is Private International Law?,”®
I could rehearse the past battles of definition (or could argue the
possible superiority of alternative terms). Ultimately, “lilt is a mat-
ter of convenience whether a broad or a narrow definition of private

international law is adopted.”™

In this conference, with its focus on Article 65 of the Treaty
Establishing the European Community," it seems to me that a con-
venient definition would include jurisdiction, choice of law, and
judgments but would also extend into international civil procedure
far enough to pick up judicial cooperation on matters such as ser-

vice and evidence."

TQee William M. Richman & William L. Reynolds, Understanding Conflict of
Laws § 1, at 1 (3d ed. 2002) (“Conflicts, like Caesar’s Gaul, is generally said to be
divided into three parts: jurisdiction, choice of law, and judgments.”); David D.
Siegel, Conflicts in a Nutshell § 3 (2d ed. 1994).

8Gee Bernard Audit, Droit international privé 1-19 (3d ed. 2000).

oW E. Beckett, What Is Private International Law?, 7 Brit. Y.B. Int’l L. 73,
94 (1926) (arguing for strictly limiting the subject to jurisdiction and choice of

law).

¥Gerhard Kegel, Introduction: Private International Law, 3 Int’l Ency. Comp.
L. 1-1, 1-2 (1986). But see W.E. Beckett, What Is Private International Law?, 7
Brit. Y.B. Int'l1 L. 73, 95 (1926) (arguing that definition has consequences).

M Article 65, effective in 1999, provides:

Measures in the field of judicial co-operation in civil matters having cross-border
implications, to be taken in accordance with Article 67 and insofar as necessary for the
proper functioning of the internal market, shall include:

(@) jmproving and simplifying:

—  the system for cross-border service of judicial and extrajudicial documents,

—  co-operation in the taking of evidence,
the recognition and enforcement of decisions in civil and commercial cases, includ-

ing decisions in extrajudicial cases;

(b) promoting the compatibility of the rules applicable in the Member States concern-
ing the conflict of laws and of jurisdiction;

(¢) eliminating obstacles to the good functioning of civil proceedings, if necessary by
promoting the compatibility of the rules on civil procedure applicable in the
Member States. ‘

1 Encyclopedia of European Union Law 3-0074 (Neville March Hunnings gen. ed.,
2003); see Michael Wilderspin, New Possibilities for Cooperation with the
European Union—The Transfer of Competence for Judicial Cooperation from
Member States to Community Institutions: The Foundations and the Implementa-
tion of the Transfer of Competence in the Area of Judicial Cooperation in Civil
Matters to the Community Institutions, 21 J.L. & Com. 181 (2002) (nicely
chronicling the communitarization of private international law).

2Gee Stephen B. Burbank, The Reluctant Partner: Making Procedural Law
for International Civil Litigation, Law & Contemp. Probs., Summer 1994, at 103,
127-135 (treating judicial cooperation).

76

i

Cu. 4: Tue RoLe oF Private INTERNATIONAL LAW v THE U.S.

IL. Preeminence of jurisdiction in U.S. private
international law

Given this broad definition of private international law, and given
the federal structure of the United States, it is safe to say that
private international law, by whatever name, has huge importance
in the United States. That fact explains why jurisdiction typically
occupies (although usually with an appended study of res judicata')
the most substantial part of the major first-year law course on civil
procedure.’ Also, the U.S. situation incidentally helps to explain
why thg typical upper class course on conflicts of law, which mostly
emphasizes choice of law, ignores international cases in favor of in-
terstate cases.™
' Outs%de the academy, lawyers in the United States expend signif-
icant time, energy, and other resources on the process of forum
selection. They know that the “name of the game is forum-
shopping.”*® Few cases reach trial in the U.S. civil litigation system
today; after perhaps some initial skirmishing, most cases settle. Yet
all cases entgail forum selection, be it selection of local venue, inter-
state shopping, state/federal selection, or international sh(;pping.
F1rst, consider the individual case. The plaintiff’s opening moves
include sho.pping for the most favorable forum. Then, the defen-
dant’s parries and thrusts might include some forum-shopping in
return, possibly by a motion for transfer of venue. Forum is worth
fighting over because outcome often turns on forum, as I shall docu-
ment below. When the dust settles, the case does too—but on terms
that reflect the results of the skirmishing; thus, the fight over forum
can be the critical dispute in the case.” Second, forum selection is
very important not only to the litigator but, also, to the office lawyer

#
‘1sSee generally Robert C. Casad & Kevin M. Clermont, Res Judicata: A
Handbook on Its Theory, Doctrine, and Practice (2001).

14 . . . ;
‘ At CorpeU'L'aw School, jurisdiction and judgments occupy half of the six-
credit course in civil procedure, which equals the biggest course in the curriculum.

15 2
See, e.g., William M. Richman & William L. Re ' i
) , » W . , .. Reynolds, Understandin
Conflict of Laws § 1, at 1 (3d ed. 2002); Eugene F. Scoles, Peter Hay, Patrick Jg
Borchers & Symeon C. Symeonides, Conflict of Laws § 1.3 (3d ed. 2000).

16.Kevin M. Clermont & Theodore Eisenberg, Exorcising the Evil of Forum-
Shopping, 80 Cornell L. Rev. 1507, 1508 (1995). Compare J. Skelley Wright, The
F‘ederal Courts and the Nature and Quality of State Law, 13 Wayne L. Rev, 317
3%3 (1967 ) (_dep]oring that forum-shopping has become “a national legal I‘)as‘ci'me”)Z
with Friedrich K. Juenger, Forum Shopping, Domestic and International, 63 Tul,
%. %ev. 553 (1989) (stressing benefits of forum-shopping); and Mary Garve),/ Algero;
I?ev.c’?fsrzsleg gg f‘orum Shopping: A Realistic Look at Selecting a Venue, 78 Neb. L.

17Seg David W. Robertson & Paula K. Speck, Access to State Courts in
'Ijransnatlonal Personal Injury Cases: Forum Non Conveniens and Antisuit Injunc-
tions, 68 Tex. L. Rev. 937, 938 (1990) (“The battle over where the litigation occurs
is ty;zlcally the hardest fought and most important issue in a transnational case

7).
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who is drafting contracts with an eye toward possible future
litigation. Not surprising, then, there exist entire treatises devoted
to the subject.”® Once in litigation, the parties frequently dispute
forum. Courts deal with nearly as many transfer-of-venue motions
as trials.” Forum selection is a critical concern of the legal system
as a whole.

Accordingly, the U.S. Supreme Court’s decisions exhibit the same
emphases: jurisdiction comes first in importance, and then recogni-
tion and enforcement of judgments follow in an orderly fashion,
with choice of law entering the Court’s mind only as an afterthought.
This pattern prompted Linda Silberman’s oft-quoted quip ridiculing
the court’s obsessive concern with jurisdictional limits, in contrast
to its neglect of critical questions such as limits on choice of law.
She said that the court’s focus reflects a belief “that an accused is
more concerned with where he will be hanged than whether.”®

International experience is not very different from our internal
experience. The history of procedural treaty-making in pre-
Community Europe had shown an emphasis on jurisdiction, judg-
ments, and judicial cooperation, rather than on any general
harmonization of choice of law or civil procedure.”’ Moreover, in the
recent attempts to forge a multilateral judgments convention at
The Hague, the intense disputes between Europe and the United
States focused almost entirely on jurisdiction.? Indeed, those
decade-long negotiations aiming at a general convention hung up
on national differences over the appropriate jurisdictional provi-
sions, although other formidable roadblocks to success existed as

well
1 submit that these tendencies to stress jurisdiction—on the part

BRrobert C. Casad, Jurisdiction and Forum Selection (2d ed. 1999); Andrew S.
Bell, Forum Shopping and Venue in Transnational Litigation (2003).

19g06 Kevin M. Clermont & Theodore Eisenberg, Exorcising the Evil of Forum-
Shopping, 80 Cornell L. Rev. 1507, 1509 & n.3 (1995).

207 inda J. Silberman, Shaffer v. Heitner: The End of an Era, 53 N.Y.U. L.
Rev. 33, 88 (1978).

2g0e Samuel P. Baumgartner, The Proposed Hague Convention on Jurisdic-
tion and Foreign Judgments, 47-67 (2003).

2g.0 Samuel P. Baumgartner, The Proposed Hague Convention on Jurisdic-
tion and Foreign Judgments: Where We Are and the Road Ahead, 4 Eur. J.L.
Reform 219 (2002); Kevin M. Clermont, An Intreduction to the Hague Convention,
in A Global Law of Jurisdiction and Judgments: Lessons from The Hague 3 (John
J. Barcelé 11T & Kevin M. Clermont eds., 2002); Kevin M. Clermont, Jurisdictional
Salvation and the Hague Treaty, 85 Cornell L. Rev. 89 (1999).

8a.6 Arthur Taylor von Mehren, Theory and Practice of Adjudicatory Author-
ity in Private International Law: A Comparative Study of the Doctrine, Policies
and Practices of Common- and Civil-Law Systems, 295 Recueil des cours 9, 408-25
(2002). For the latest suggestion of the content of any eventual convention, which
would treat exclusive choice-of-court agreements in business-to-business contracts,
see Peter D. Trooboff, Choice-of-Court Clauses, Nat’l L.J., Jan. 19, 2004, at 14;
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;)frgieilgge{s, J:avxﬁrers, courts, and negotiators, respectively—are not
ratio a ta all. In several senses, jurisdiction is the queen of
g placelréoeli)nat}ona]. ll:a{yv doctrines. It deserves this emphasis. It is
: egin seeking “cooperative devel ‘ i
international law and international pri | .Opinenfn o rivate
e oy e onal private law.” It is a place to
: 't on| 1portance in practice and theo 4
for international agreement but, also, because apparentrgalzliiii?

differences suggest that it wi L .
negotiations. &8 it will prove to be a sticking point in any

oL I e e e . .
t;lnelz)(;l)"tance of jurisdiction in practice and

What is the actual effect of forum selection on the outcome of

C . p y e

A. Forum really affects outcome

Ted Eisenberg and I have i
. . > i previously used empirical
:2szs(ité%211;ecghetgffectdoi fotxﬂjm in the context of rgmovalnfl'fotr}:logfatt:g
' urt®™ and in the context of transf f
federal district courts.?® Utilizing ans of the thee oapen
2d¢ : S. ilizing a database of the th illi
civil cases terminated in the fed listri B o
e eral district courts
years, the research shows that plaintiffs wi ’sften when
, plaintiffs win ’ ‘
they get to choose the forum.*® Forum 1rna’cter?uch more often when

Let us define “win rate” as th i i
_ W ' e fraction of plaintiff wins amo; '
Jslfl(i%Vnslegs:tforl e.ltf;faé plaintiff or defendant. Our removal g?i?llé
. plaintiffs’ win rate in removed cases i
. - - S V
compared to original cases in federal court and to state c:srgs 1(1)"‘)(;71;
#

Hague Delegates Find Conse i i
Neses 7 UG L 47 3085 (20()3%118, Narrow Disputes, As Diplomatic Conference

285, . .
Anythﬁzvfgl; é\‘/ft %ﬂgr}n{lg;@i gzyz‘&)(;(:‘()i({{s ElifeglbergaDo Case Outcomes Really Reveal
" stem? Win Rates and Re urisdicti 3 Cor
L. Rez: 581 (1998) (discussing removal under 28 U.&%%?X%(]Iliii()hcmn’ 59 Comell
Shoppﬁc;wélol\é[‘.oiﬂzﬂnioné & Theodore Eisenberg, Exorcising the Evil of Forum-
s 1404(-(1), 5 I} ell L. ‘e:/.w 1507 (1995) (discussing transfer under 28 U.S.C.A
S uoa o’f just(izcle p; (H’llsctl;ifct For tthe convenience of parties and witnesses m }t.he;
rest tice, 2 trict court may transter any civil action ¢ her distric

or division where it might have been brought.”); see alsol(I){nev(i)li11 Ill\?ll Oéfll:;“g;&rglg

Theodore Eisenberg, Si ifyi “hoice of
T g, Simplifying the Choice of Forum: A Reply, 75 Wash. U. L.Q.

6p0 . .
oo of f‘hc: Saéy gg:}eiq t{o Vpartvof this database-—gathered by the Administrative Of-
el Inter;ku n 1 ts, dssemble_:d by the Federal Judicial Center, and dissemin;ltéd
oA ézﬁrlzbﬁ/tl,y ((?{Jnsortlzuj]l for Political and Social Research-—see Tlleo(d();'e
tisen n M. Clermont, Judicial Statistical Inquiry Fo (‘[ Jteddy
l(i\:‘fllcn?gﬁfll.cedu:S()E?O/questata.htm. discussed in Theod?)re }1231901;2&12 gttlée//vtedifl
C]érmon t, &O}f‘ztso:irz) r(iyg?;segice, 46LJt Legal Educ. 94 (1996); see also Keviﬁ M'
"heodore erg, Litigation Realiti Sor 19
(2002) (summarizing the range of such empirical I'eSEElli(SZLES Cornell L. Rev. 119
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example, the win rate in original diversity cases is 71% but for
removed diversity cases only 34%.

The explanation could be the ready one based on the purpose of
removal. The defendants thereby defeat the plaintiffs’ forum
advantage and shift the biases, inconveniences, court quality, and
procedural law (but not substantive law) in the defendants’ favor.
~ Alternatively, the explanation might lie not in forum impact but,
instead, in “case selection” that causes us to be comparing two in-
comparable groups of cases. Admittedly, removed cases are some-
what different in kind from non-removed cases. Perhaps, the group
of removed cases concentrates the cases that are hard to win,
explaining the drop in win rate; that is, removed cases might simply
be a set of weak cases involving: (1) out-of-state defendants who
have satisfied or settled all but plaintiffs’ weakest cases; or (2)
plaintiff attorneys who have already demonstrated their incompe-
tence by exposing their clients to removal. So, is the explanation
forum impact or is 1t case selection? ,

The observed effect of a dropping win rate after removal prevails
across the range of different substantive types of cases, which
argues against the drop being a mere case-selection effect. More-
over, to isolate the effect on outcome of removal all by itself, one
can use the mathematical technique of regression, which is a
statistical tool that helps in choosing the non-removed cases most
comparable 1n kind to the removed cases under study and, thus, in
neutralizing the case-selection effect.”” Such detailed analysis
indicates that forum impact is at work, along with some case
gelection. After a regression controlling for many case variables—

such as circuit, year, case category, amount demanded, procedural
development at termination, method of disposition, and kind of
subject-matter jurisdiction——the impact of removal remains sizable
and significant. The analysis indicates a residual effect of removal,
all by itself, that would reduce 50% odds of a plaintiff’s win to about
399 in diversity cases. This 11% reduction from hypothetically
even odds represents the impact of the changed forum on the case—
the removal effect. In brief, forum really does affect outcome, with
removal taking the defendant to a much more favorable forum.
We also studied the transfer effect, whereby the win rate drops
markedly after transfer of venue. Plaintiffs’ win rate in federal civil

cases drops from 58% in cases in which there is no transfer to 29%

in transferred cases.

e

27goe Kevin M. Clermont & Theodore Eisenberg, Xenophilia in American
Courts, 109 Harv. L. Rev. 1120, 1129-1132 (1996). Multivariate regression is a
statistical technique that quantifies the influence of each of several factors (inde-
pendent variables) on the phenomenon being studied (dependent variable). See
generally Michael O. Finkelstein & Bruce Levin, Statistics for Lawyers chs. 13 &
14 (2d ed. 2001) (applying regression analysis to various legal issues).
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thgo;rti}gairarésfef effeqt, the loss of a favorable forum seems to b
discount.exylar)liptanatmn, becauge we were able more ea;il te
transferredpandatl(?ns based on differences in the strength of ‘13170 -
largely/becau thrdnsf“er?eid cases. That is, the win rate decliné1 .
largely bec dje ? plaintiff has lost a forum advantage. A plaintiff’s
odas would ¢ 11op after transfgr of venue from 50% to 40%, after ;
fro apgp for l;ll riwallable variables.? Neither the court s’ystemcr(l)n‘
hotie 4 effecfs jfyv changes aft'er transfer, so we must be seei]f?r
ony the effects ¢ a stropgly shifted balance of inconveniences ang
p st of local | 1§s§s, Stlll‘, such a big effect of transfer in reducin
the win rate 1s fo surprising. Transferred cases comprise thos%
o e d(fcruf{n advantage would be the greatest. After all
and the court ?n giagi?lghi?;)géf%};e g ef?(? dj nltfl e et back,
‘ , 1N , decide at t Iy
mattered. The transferred plaintiffs all lost atbfg E&ilﬁr;ﬁaftzléz

and, thus, litigated less i
A ) vsuccessfully mB; the unfavorable forum, so

A normative lesson
emerges here too. Given
flll'ill}:firc,cthe t;,cransferee forum is usually, a more just ;o};inil atjlirl'ne of
transfer Eri?lo?esozﬁceogllz’ing%(}e? the governing Stat’ute”sgtelrnflsa
b does t aintiff’s forum advantage : ;
Og’gsll:fsltl iothEStICE? so counsels and, therefore, un%oeosntlgewiiei?lt%l’e
unjust settblferg gatln an unjust victory in litigation (or to eulzi)hieve1 axi
in Judgment ent—our research showed the effect of transfer s/
aﬁd deme S c?rr{es over to influence all non-judgment settlem eetn
cost advanifeso utions). Transfer works to neutralize any lo Sf(;lg
sides” Titi aiige’ and the.reby to equalize the effectiveness of t}Iie te
accurate g tﬁn prendltures, so the outcome should also be e
the choicelgn : fe transferee coprt. Note that transfer does not T}(l)'rfi
Dlaintitt too‘udorun;{/l from plaintiff to defendant but, instead lz‘rolm
rather extrémegié Segr(e)efg)\tier, the }Jludge decides to transfer o’nl'y in
Co orum-shopping, normall i
rmaoe fortm Shauid el e forected foram. T short. the
ou ] : ’
ter outcome. gengrally be a better forum affording a bet-
Th
ofbo fﬁ‘%fsisa I‘lc]he trgr_lsfer" study shows that forum matters, in term
the initial for : a‘? justice. Accordingly, plaintiffs frequen:dy C]OOOSS
they often d u'II‘n o obtain an advantage—if only to sue at hom .
only 1% to %17 rz}nsfer offsets the advantage, but transfer occu;3 o
managing to c%o(; fede}fal c1}x1711 cases. So some plaintiffs still S.;l:"ré
um-shop their way to unj ictori
co : njust vict
nsequently remains for a robust federal law of terri’(c)gzl'ieasf aAutfl(())ie

28
- “Compare Kevin M. Cle
Al R ' . Clermont & Theodore Eisenb >
y Reveal Anything About the Legal System? Win RS{i gr?dcgifngxtglc?;ze's (? o
} ) risdic-

tion, 83 Cornell L. Rev. 581
o o3 ol | . 581, 603 n. 67 (1998) (showing reduction to 38% for diver-
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ity to adjudicate, one that ensures the plaintiff is choosing initially
from a limited list of fair forums.

In summary, study of removal and transfer suggests a consistent
forum effect, whereby the plaintiff’s loss of forum advantage by re-
moval or transfer reduces its chance of winning by about one-fift 2
I do not maintain that this insight from empirical research is
surprising, because in the main it confirms what most lawyers al-
ready knew. The name of the game indeed is forum-shopping, and
so all those lawyers out there are in fact not wasting their clients’
money on forum fights:

Choice of forum can mean joyous victory or depressing defeat. A
wrong selection and it’s enemy territory: a jurisdiction where the
prevailing law, available remedies, courtroom procedures, and juror
attitudes [as well as quality and character of judges and also
geographic convenience and cost considerations] are inimical to your
client. A correct choice and, as Don Corleone once said, “They will fear
you.”°

Likewise, for this and many other reasons, teachers cannot be
faulted for giving the subject undue attention.

Some academics, however, have argued that the forum should not
matter so much to practitioners. “The notion that either party will
be unable to defend or pursue in a distant forum in the vast major-
ity of interstate cases . . . ignores the realities of civil litigation.”
At the least, say other commentators, the courts themselves should
worry less about territorial authority to adjudicate. Because no
fundamental liberty interest is at stake, society would be better off
if it just abandoned the restraints of law on forum and let courts
discretionarily decide whether to entertain a non-local case; all that
law on territorial authority to adjudicate, then, “is really a solution

[

2T)is empirical result is working its way into further research. For example,
an article of the doctrinal variety, in which the author attempted to rationalize the
prevailing forum-selection doctrines that permit all this forum-shopping, builds on
the established premise of a sizable forum effect. Antony L. Ryan, Principles of
Forum Selection, 103 W. Va. L. Rev. 167, 168, 200 (2000). Another researcher
undertook the first large-scale empirical analysis of patent enforcement in the
federal district courts. Kimberly A. Moore, Forum Shopping in Patent Cases: Does
Geographic Choice Affect Innovation?, 79 N.C. L. Rev. 889, 901 n.50, 920 n.99
(2001). She concluded that a wide choice of forum exists in patent litigation, that
the parties actively work to select the forum, and that the forum continues to play
a critical role in the outcome of patent litigation. “Forum shopping is alive and
well in patent litigation.” Kimberly A. Moore, Forum Shopping in Patent Cases:
Does Geographic Choice Affect Innovation?, 79 N.C. L. Rev. 889, 937 (2001).

0(3ita F. Rothschild, Forum Shopping, 24 No. 3 Litig. 40, 40 (1998).

31patrick J. Borchers, The Death of the Constitutional Law of Personal
Jurisdiction: From Pennoyer to Burnham and Back Again, 24 U.C. Davis L. Rev.

19, 95 (1990).

82

CH. 4: Tue RoLe oF Privare INTERNATIONAL Law N TaE U.S

in search of a problem.” I disa i
| . . gree. The choice of fi
f’gelflxzex(}?outsﬂlmpactt ondthe chance of winning and heor;'éiemolga'?lli
) settlement, and at least the practitioners k,no 1 i
( . . _ this.
filrness is at stake, and accordingly lawmakers shouldwwori”s fbasu‘é
the law of territorial authority to adjudicate. v et
g (illere c;:)ll;neg the significant observation. All of the foregoing discus-
Uniteodngtaielsmg%g;qgce of forum concerned litigation within the
N . sider now international litigation. Th i
forum becomes much more im i o
‘ ] portant. Shifting inconveni
changing biases from one forum to i d e s and
: ; bia a foreign forum bec te
ingly effective.*® Moreover, the diffi i tantive end
, erences in substanti d
procedural law—as well as the matt f i enses.
dwarf the small Variati(;ns ithin An ré;medles S penses
within American 1 i
forum’s law on antitrust, will th j et br il the dane
st, ere be a jury, how big will th
ages be fixed and will they be trebled ’ i D A
] , can the plaintiff’s 1
proceed on a contingent fee, and will the 1 . tho win.
: , oser have to pay the win-
ner’s expenses? Because of all these diffe i tional litiga
tors and the various national le S R
/ ’ : : gal systems really need t
about the law of territorial authori udicate.the law on
aw it ority to adjud e :
where a plaintiff can demand a defend};nt’s “Iljalllnéfr?gs’ the law on

B. Jurisdictional h i i
. armonization remain
desirable °

When thinking of jurisdiction hi
: - , one tends to think mai i
;foli}rfl dgllllflfgrtence ;n lazv (;hat turns on selected forum l?zll;lyalsntfleergs
ransfer studies show, cultural and institutic’) 1 di i
ggftelfrgf“;i :};iltllt;lt%g I1nipactdti)o. Cllonsider three aspects of égih C(l)lfﬁ;eﬁ;
, al, and legal sets of di :
(1) cultural differences: Hflerences:

(a) the inconveni : £, .. o
o zero; eniences of distant litigation will never drop

(b) local biases will always remain at play; and

(¢) the particular social cont i i

ula ext, including la
. .cu]?:ure, will inevitably affect litigation{gy nuage and
(2) institutional differences: ’

(a) the realm of social orderi is gi
’ : _ ing that is given over to litiga-
tion differs widely from country to country; e

(b) courts sh i i
cou show great differences in nature and quality;

32,
Wendy Collins Perd isdicti
B.C. L. T 530, 50 (1 S;EC) ijf, Personal Jurisdiction and the Beetle in the Box, 32

33 .

1497 ?jgg}f};ﬁ)e&lgoj‘%. Moore,'Xenophobia in American Courts, 97 Nw. U. L. Rev
Galpin A Bl:u 1o 13) (strr‘essmg ethnocentric biases); Utpal Bhattacharé,a 'Neaj
Litiontion oo fezoﬁ em, The Home C’ourt Advantage in International Corf)orate
g sation (X 6;3 )i.senbelggm;nusc%pl§ on ﬁlz with author); compare Kevin M. Clermont
- ) rg, Xenophilia in American Courts, 109 Rev.
(1996) (showing a strong case-selection effect in data frox{l 1986??115‘1;4)11‘ frev. 1120
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(¢) lawyers’ roles, and the expense and funding of litiga-
tion, likewise differ greatly;
(3) legal sets of differences:
(a) procedural law varies 1
tious ways;
(b) substantive law,
tion; and
(¢c) choice-of-law doctrines, as applied, fail to eliminate
differences in governing law.
What this list means is that where a case is heard is very important.
It is critical to ensure that litigation takes place in an appropriate
forum, that is, to divvy up the cases in a way so that all can accept
the forum’s putting its parochial spin on the dispute.
The reformist goal of jurisdictional regulation and harmonization
fits with the traditional ideal of private international law:
Its aim is not the uniformity of law in general; on the contrary, this
system is the modus vivendi by which purely territorial systems with
all their peculiarities and national characteristics can exist side by
side. The ideal, to which it is working is that no two municipal courts
shall be forced, by the systems of law which they apply, to give differ-
ent judgments on the same state of facts. To achieve such an ideal it
is not necessary that the purely territorial systems of law of different
countries shall approximate to each other in any way, but merely that
their systems of Private International Law shall be the same.

. . . Private International Law, properly conceived, never directly
creates legal rights or liabilities: that is the function of the purely ter-
ritorial branches of law. Hence, it is not like the latter, a creation of
the national consciousness which in its development must be free to
follow the national genius. 1t can, therefore, much more easily be
moulded in sympathy with external thought and influence.®

It turns out that reaching agreement on non-jurisdictional aspects

of private international law is not all that easy:

Universal conventions regulating choice of law have had only limited

impact in reducing the potential for forum shopping; “decisional
harmony,” which traditionally private international law theory, espe-
cially in Continental Europe, thought would end the practice by ensur-
ing uniformity in the applicable substantive rules, has proved to be a
mirage. If all forums actually applied the same choice-of-law rules, the
advantage enjoyed by the party that selects the forum would be
reduced, though by no means entirely eliminated. In all events, as a
new century dawns, achieving decisional harmony through universal
international conventions regulating choice of law seems even more
elusive than when the twentieth century began.*
This roadblock explains the recent emphasis on jurisdictional

n surprisingly deep and conten-

of course, still exhibits wide varia-

34w E. Beckett, What Is Private International Law?, 7 Brit. Y.B. Int1 L. 73,

95-96 (1926).
35 A rthur Taylor von Mehren, Theory and Pract
in Private International Law: A Comparative Study of the
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;scgséa‘gzrg Srr}id O‘}llhallgmonizatli{on. My belief is not that a more modest
' sdiction makes reform easy.*® But withi i

. . . . . . W th
international law, jurisdiction still may be the path 1f lln Pera.te
tance to reform. P o Jeast resis-

In this great need for a i
. nd relative feasibility of jurisdicti
fsizl;m ?‘es t}lle defensible reason that the U.S S?J];)reg:éilu(ﬁo; adll
national negotiators have focused s nt i h
: ) iators hs o much atte
(sit)lbje;:t. Moreover, jurisdiction could be the key thatnlilolr(;c(l){g ?ﬁe
rjt(;ija(]) a k.)ectlt’erh world or'der and justice. Given agreement on te ;
ritortal fJE}Il'IS 1ct1(1)n, coordination regarding recognition and enforcz_
e resultant judgments is readil 1 v i
le res : y achievable. E -
?152111; glxlcheudlclalt cpoperatlon on service and evidence be::r?leag(?je
. e countries are assured that onl isi
propriate jurisdiction can request such assis{a?clérts SrereRIng Ap

ne]; él_od 1?ionce(ile that even feasible reform occurs only when trul
ven, no matter how much academics desire and’ preac}}lf

ofo e 2
‘reform. T contend that public and private needs for jurisdictional

zgf:gél; (apd n};)t just in speciali_zed areas) are very real. The failure

fo rec i%lrff ge ;thnef(zswnot the absence of needs—has resulted in
nt dearth o reaties on the subject i

of federalization of the law in the Unitengia:tzss well as in the fack

T. . . {

ing E:hger?gceil; IZV}llO dld n,?t buy into the above-quoted idea of foster-
o T al genius 'ml.gh!: s_tlll be struggling with this nagging
duesto 1.ﬁeaChy pui}slue a jurisdictional agreement, which will not be
Mt harn.l(,) rather than follow ?he alternative and more direct
D O e ngllzm’ic?r the la}?vs of .dlfferent nations? Indeed Artiéle
i o e Treaty Establlghing the European Con,lmunity
Ay o Ofgth armonizing the choice-of-law rules or civil-procedure
systems of e member states.*” More widely, we could seek to
paron, Whaev;ffl ac;oss the Eurppean Union and U.S. procedural
I{ational"udic' er for the possible efficiency of similarity when
nat nat:] ciaries interact, for actual improvements within vari-

ions’ procedure, or even for complete effectuation of

Practices of Common- and Civi
(fracticos of Comx and Civil-Law Systems, 295 Recueil des cours 9, 312 (2002)

36 E T T D ] . f l . LR II :
CO]IlpaI (53 van sen Lee lle ubpious Ollcept 0O uri dlCLlOIl 54 astings
> C s g

L.J. 1613 (2003) ( i jurisdiction i
A arguing that jurisdiction is not inherently different from the

87
Compare Paul R. Beau i
. : . mont, Privat i
Union, this volume (taking a narrow view og ;If};.teggl)atmﬂal Law of the Furopean
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harmonized substantive law.*®® Such harmonization could come ei-
ther by voluntary borrowing of transplants® or by mutual agree-
ment between systems.* Let us consider these two routes.

First, actual transplanting—as opposed to the mere seeking of
inspiration abroad for locally generated reform—is not common
within the realm of procedure.*’ Transplants that impinge on the
system’s organizing principles or constitutional norms are obviously
impractical;*® but even less intrusive transplants of foreign devices
are problematic.”® The reason is that procedure is a field especially
marked by the interrelatedness of its parts and its inseparability
from the local institutional structure.* Also, although it is a techni-

%3ee generally Kevin M. Clermont, Foreword: Why Comparative Civil Proce-
dure?, in Kuo-Chang Huang, Introducing Discovery into Civil Law at ix (2003).

39g0e Alan Watson, Legal Transplants: An Approach to Comparative Law 21—
30, 95-101, 107-118 (2d ed. 1993). But see Pierre Legrand, The Impossibility of
“Legal Transplants,” 4 Maastricht J. Eur. & Comp. L. 111 (1997); Alan Watson,
Legal Transplants and European Private Law, in The Contribution of Mixed Legal
Systems to European Private Law 15 (Jan Smits ed., 2001) (responding to Legrand).

5.6 Konstantinos D. Kerameus, Procedural Unification: The Need and the
Limitations, in International Perspectives on Civil Justice 47 (I.R. Scott ed., 1990).

#5ee George A. Bermann, The Discipline of Comparative Law in the United
States, in L’avenir du droit comparé 305, 307 (Société de Législation Comparée
2000); John A. Jolowicz, On the Comparison of Procedures, in Law and Justice in a
Multistate World 721, 724-725 (James A.R. Nafziger & Simeon C. Symeonides
eds., 2002).

#2Ge0 Stephen Goldstein, The Proposed ALVUNIDROIT Principles and Rules
of Transnational Civil Procedure: The Utility of Such a Harmonization Project, 6
Uniform L. Rev. (n.s.) 789, 791, 793-794 (2001).

#gee Benjamin Kaplan, Civil Procedure—Reflections on the Comparison of
Systems, 9 Buff. L. Rev. 409, 422 (1960):

Possibilities of lifting pieces from a foreign system and incorporating them in the do-
mestic must be approached with a sense of the interdependencies, the syndromes, so to
speak, within the system a quo and the system ad quem. This is not to say that it is no
use trying to import mechanisms for domestic use unless the foreign system is brought
over entire. For some procedural devices can stand up pretty well in isolation from the
rest of the system. T put as possible examples the special “dunning” and documentary
processes successfully employed in many cases in Germany. . . . Consider the feasibility
of introducing here the German practice of having witnesses give their testimony in nar-
rative, followed by interrogation by the court; this to be followed in turn by interrogation
in our conventional way by counsel for both sides. This may seem a simple change that
could be commended on various imaginable grounds, but T would ask you to reflect on
whether it could be effectively or safely engrafted on our present system without other
profound changes.

See also Konstanze Plett, Civil Justice and Tts Reform in West Germany and the
United States, 13 Just. Sys. J. 186 (1989); John C. Reitz, Why We Probably Can-
not Adopt the German Advantage in Civil Procedure, 75 lowa L. Rev. 987 (1990).

“Gee Mirjan Damaska, The Uncertain Fate of Evidentiary Transplants:
Anglo-American and Continental Experiments, 45 Am. J. Comp. L. 839 (1997);
John H. Langbein, The Influence of Comparative Procedure in the United States,
43 Am. J. Comp. L. 545, 551-553 (1995).
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cal subject, procedure is surprisingly culture-bound subtly reflect-
ing the fundamental values, sensibilities, and beliefs ‘of the society.*

All this is not to say that transplants are impossible.” Indeed, I
have elsewhere suggested for the United States a procedural trans-
plant within the realm of lis pendens.” Such transplants normally
must be limited in scope and sensitive to context. Take discovery as
an example. Comp_arative study of discovery unsurprisingly reveals
practices to _be quite variable.”® Perhaps better approaches and de-
vices exist in other countries, ripe for transplanting. However
discovery schemes are highly interdependent with the rest of the
procedural system—think of how discovery in the U.S. federal
system interplays with notice pleading and with downplayed trial—
and with the professional setting—think of how discovery links to
the lawyers’ and judges’ ethos. Moreover, discovery peculiarities
tend to be more culture-bound than most of procedure—think of the
emotions t‘hat discovery evokes on both sides of the Atlantic.
There.afore, in ordi_nary times, discovery does not provide promising
terrain for nurturing transplants, or at least transplants other than

‘the most delimited procedures drawn from the most similar systems.

_ Seconc}, we should consider harmonization of procedure by
mternatlor}al agreement. Such harmonization is no easier than
transplanting, and so it too is little done.* Indeed, the need for
agreement among multiple countries joins all the impediments to

45
See Oscar G. Chase, American “Exceptionalism” ) i v
dure, 50 Am. J. Comp. L. 277 (2002). prionalism® and Com’paratlve Proce:

46
See Stephen Goldstein, The Odd Couple: ivi
. . : , ple: Common Law Procedure and Civil-
:]an bubstantn_/e Law, 78 Tul. L. Rev. 291 (2003) (examining mixed jurisdiction;)'
_ohn A. Jolowicz, On the Comparison of Procedures, in Law and Justice in a Mul:
tistate Wprld 721, 722~724 (James A.R. Nafziger & Simeon C. Symeonides eds
%O()Z)f((ilisclus{;sn(;g, 1nter"l‘}?lllia, Greek and Japanese procedure); Andreas F.
owenfeld, Introduction: The Elements of Procedure: Are Th ars ] )
ble?, 456 Am. J. Comp. L. 649 (1997). ¢ fire They Separately Porta

“Kevin M. Clermont & Kuo-Chan Huang, Converti
Treaty into Domestic Jurisdictional Lavgv, in A %lobal Ieiatvlvngf tfﬁr@i?gio}xzdaggg
Judgments: Lessons from The Hague 191, 226-228 (John J. Barcelé 111 & Kevin
M. C}ermont eds., 2002) (z'ir'guing for U.S. adoption of European lis pendens
d.octnne), See ALL, International Jurisdiction and Judgments Project § 11 (Tenta-
tive Drgft 2004) (presenting a similar proposal). See, e.g., Stephan Landsman
Reforming Afiversary Procedure: A Proposal Concerning the Psychology of Memor ’
and the Testimony of Disinterested Witnesses, 45 U. Pitt. L. Rev. 547 (1984) (Jargu}j

ing for U.S. adoption of Germanic restriction t ’ pretric i
T on attorneys’ pretrial contacts with

48 . .
1990) See Pre-Trial and Pre-Hearing Procedures Worldwide (Charles Platto ed.,

49

Se;e G’eorge' A. Bermann, The Discipline of Comparative Law in the United
States, in L’avenir Qu droit comparé 305, 307 (Société de Législation Comparée
20()0)} John A. Jolowicz, On the Comparison of Procedures, in Law and Justice in a
Igi[i:ltlgs(i);gg; World 721, 725-726 (James A.R. Nafziger & Simeon C. Symeonides

87



CILE STUDIES VOL. 2

transplants.® On the one hand, the need for agreement '}r?ay rg}r?tillrllfg
ral(l):g romise away from the best proc?dure, something lwould
?nicddlelz) not always being an optimum. Suc?hco(r)rtxﬁzgn;ll;reusi ould
' ‘ ization. On the ,
reduce the benefits of harmoniza : D e e e mise. ac
f procedure may not be susceptibie
asﬁ)ercgsa Osysptem either has a device like jury trlql or d'(ﬁ‘s note,ssx}c(;
r{re more binary choice would affect thg countries’ wi 1ngr11: ss o
a 1See Countries, and vested interestsrvvlthl’n. them, turn ou
rgrrnafkably devoted to their procedural tradltlons. .
Harmonization by agreement is nqnetheless spmgtlrrl_est\}nlre h
suing.” T am here endorsing a limited harmongtlon_ 1(111 the es
gggially ;Sromising areas of judicial cc;;)pgratlon% fc;fleligno%& ng doubt-’
itorial jurisdicti More ambitious reior bt
and territorial jurisdiction. ous reform 18 o e el
‘ticularly as the reformer moves in ‘
f‘iﬁlc;czgflre‘ The difficulties best appear through two exar.nplssn -
’ The most prominent example of attempted harmoniza 101 cuts
ently is the ALIVUNIDROIT project on transnz;‘tlonat il
o ce}(riure 52 Tts aim was to produce a complete set o io(til}" rules
Eﬁgt a na.tion could adopt for handhng transnationa | 11:\1;)\7 ané
outside arbitration. Proceeding on a view t.ha‘t tl}e_ cnijlu—t plic
common-law traditions share fundamental mm;l?rltn;}; but disp o
ical di t out to ca
logical differences, the reporters set
g}egggl?otl?agditions by picking and _choosmg elemgntg fron:jl 33)61?10}12
my opinion, reasons to be wary arise When1 the i*lgm 18 asr(l)d paéting
1 tails cutting- -pas .
ecially when the method ent ng
?rllli(tliaells; and grguably wrongly, the project assumes tr.atl T;c(})f;“et ;lsaz
best set’ of procedures applicable broadlly, tha}ttlys,M%reover han
, o PR . oty ,
in kinds of litigation in one particular socl n
.Cﬁzzeil‘gblf;na complete set of new rules impinges on _slomg il;\:ﬁ bzslizls_
1)f the Va;ious nations’ procedural systems, while é:ure F%nally
asting ignores some of the interdependenges.of pro((ie u r'becomes,
I*)uch an unavoidably value-laden and subjective en ea\;o becomes
Zm ll-advised one in the virtually total absence of emp
idence. _ ‘ .
evfl?}lmugh the ALI project has proceededhunder th:ie1 s;rsf;;‘lfzntli)i
i i late has seeme ,
’ eporters, their experience to ‘da the
g?ijfeilcllzfgers gf harmonization. The drafting process has been contro

ati search: Its Function in the
9Compare James Gordley, Comparative ‘Legal Refggl(%%) e or har
Development of Harmonized Law, 413 AI;I, J. Comp. L. 5
nizine legal science rather than laws). ; ‘
monlﬁgi Jihn A. Jolowicz, On the Comparison I(zIf ﬁrzocecigcrgi;nlélo kfgv g;l;il élounsit&gz
i istat 1d 721, 725727 (James A.R. Naiziger e . s
nzi;i M;étdzt)at(?iivbv“cﬁssing inter alia, the Model Code of Civil Procedure fo
eds., )
Iberoamerica). | ! | prosedure
52)\ L, /UNIDROIT Principles and Rules of Transnational Civi
(Proposed Final Draft 2004).
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versial since its inception in the mid-1990s, with criticisms coming
from all directions, and the project has consequently experienced a
constant narrowing of scope. It now covers only commercial transac-
tions, while deferring more to national laws. As to the project’s
future, this responsiveness of the reporters shows promise. On the
one hand, the rules still seem a suboptimal melange that few
countries will willingly embrace. If any did, the new rules would sit
uncomfortably atop the different national procedural system for
ordinary cases. On the other hand, the project now will state gen-
eral principles in addition to the rules. A set of principles would be
more feasible in terms of achieving agreement, because principles
need not be so complete and are less binding and more abstract—
yet they could be effective in eventually inducing changes in
national rules.®
The European Union has provided another example that shows
the difficulties of procedural harmonization.® Its most thoroughgo-
ing effort to date involved a working group of 12 experts from 1987
to 1993. They started by expressing an aim to create a European

¥See Stephen Goldstein, The Propoded ALI/UNIDROIT Principles and Rules
of Transnational Civil Procedure: The Utility of Such a Harmonization Project, 6
Uniform L. Rev. (n.s.) 789, 795-801 (2001); John A. Jolowicz, On the Comparison
of Procedures, in Law and Justice in a Multistate World 721, 730-731, 733-734
(James A.R. Nafziger & Simeon C. Symeonides eds., 2002). Some contend that the
ALI/UNIDROIT project leans too much toward common-law approaches. See Ste-
phen Goldstein, The Proposed ALI/UNIDROIT Principles and Rules of Transna-
tional Civil Procedure: The Utility of Such a Harmonization Project, 6 Uniform L.
Rev. (n.s.) 789, 796 (2001); John A. Jolowicz, On the Comparison of Procedures, in
Law and Justice in a Multistate World 721, 731 (James A.R. Nafziger & Simeon C.
Symeonides eds., 2002). But the project, for exar ple, rejects American-style
discovery on the valid assumption that such procedures would be unacceptable
elsewhere in the world. It states instead this principle: “Upon timely request of a
party, the court should order disclosure of relevant, non—privileged, and reason-
ably identified evidence in the possession or control of another party or, if neces-
sary and just, of a nonparty. It is not a basis of objection to such disclosure that
the evidence may be adverse to the party or person making the disclosure.” ALI/
UNIDROIT Principles and Rules of Transnational Civil Procedure (Proposed Final
Draft 2004), principle 16.2. In its rules, however, the project does not provide for
routine “disclosure” of adverse information, but instead allows a party to request
the court to order production of non-confidential and non-privileged documents
that are specifically identified and directly relevant to the pleaded issues in the
case. See ALI/UNIDROIT Principles and Rules of Transnational Civil Procedure
(Proposed Final Draft 2004), rule 22 (providing also that the court can order pro-
duction of identity of potential witnesses and a copy of expert reports); compare
ALI/UNIDROIT Principles and Rules of Transnational Civil Procedure (Proposed
Final Draft 2004), rule 23 (limited depositions of witnesses). Its grudging ap-
proach, then, is basically this: “A party generally must show its own cards, so to
speak, rather than getting them from an opponent.” ALI/UNIDROIT Principles
and Rules of Transnational Civil Procedure (Proposed Final Draft 2004), at 11.

*See Stephen Goldstein, The Proposed ALI/UNIDROIT Principles and Rules
of Transnational Civil Procedure: The Utility of Such a Harmonization Project, 6
Uniform L. Rev. (n.s.) 789, 791-792 (2001); John A. Jolowicz, On the Comparison
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code of civil procedure,l but ﬁnishecli1 by g%oeiugiﬁﬁsirgfé)%g; ltL};asE
tentatively proposed rules on a small nu 1 cret reasoI;éd
Although never implemented, the draft ru eT. wgged T e
and accordingly instructive. The. rules are limite L in scope and
leave much to national law. Their harmomzatwn oc on the
y i hoints of procedural friction between syste
;i)oiztts{)rsszlirt}i%rfal1y,56that involve non-systemic and independent
s of procedure. ' .
as%icsse tsvo examples suggest that wﬂe—rangnilg pg'ocidﬁfr?l
harmonization is far off in thg future. I would go _furgl er yia;ﬁ%ren%
that broad harmonization might even be undesw% 121,‘ as (ardled
procedures reflect different values th.at §hould not. e disreg .if
In any event, and this is the 51gn1‘ﬁca'nt point i}}(‘ere;],Olzvi%e
procedural transplanting and barmomzatlon were d?i'SI l,lawg
would not solve the problem. Alignment of non-jurisdic 1011{;1Ons v\;é
even of choice of law, would not z}t[’fect some of the n(liang retaher s we
worry about jurisdiction: biases, inconveniences, anh t 1% Otherefore
legal differences between forums. Jur.lsdl'ctlon s ﬂu ; refore
remain the principal focus of harmonization for the fores

future.

1v. Transatlantic differences on .Jurlsdlct;oq .
Although harmonization of qon—jurisdwmona} law rgmfljunfs ;étllll) 12

unlikely, jurisdictional harmongtmn become.sA mcreasmgty 1ediﬂ‘er-

because U.S. jurisdictional law in fact exhibits no Vess%n 1at Cifler

ences from European Union 1ayv anq beqause the significan

ences that do exist are decreasing with time.

A. Summarizing U.S. law o
A quick summary of the U.S. law on jurisdiction is necessary to

:)f Procedures, in Law and Justice in a Multistate World 721, 727-729 (James A.R.
Néfziger & Simeon C. Symeonides eds., 2002). ' | ;
5 Approximation of Judiciary Law in the European Union (Marcel Storme ed.,

e’ inci d Rules
of Transnational Civil Procedure: The Utliity 0 h a1 O o polit
ifi \ : . Compare Konstantinos D. ke s,
Uniform L. Rev. (n.s.) 789, 792 (2001) ¢ Heramens, bou
ical egration ¢ i Convergence in the Eurcopean Union, 4o A
ical Integration and Procedural Convergence in can o ttioh K.
) ' 24-9% ) (justifying limited approach), witl
Comp. L. 010 ammnts on S -ocedural Harmonization, 45 Am. J.
Some Comments on European Procedural Har ; ‘
%zfﬁfei’ ‘S;’gin(]%ﬂ (criticizing limited approa{:h). Regi!ldkll ng myngg(l;ll;z% ;x&mg:i
f discovery, the E an Uni ft rules wou ave 1 )
of discovery, the European Umo.n' draft ri : 1 Bave mrodute oy of
“ontinent a form of the then~prevallm'g'Engh.sh aw on ] ery 2
d(())cntﬁlrllgxrllts?See Approximation of Judlmaryéll)ﬁ(a(\f{ in th Em;(t)pif)mTlég;oxogg l::\?é
| Stor 1., 199 iscussing art. 4). y
172-173, 195-198 (Marcel Storme ed., lisc T or powar.
i yarty to list all relevant documents in its possession, .
rTei?;ursir((inﬁc%k;rls% have allowed a litigant to obtain non‘prwlleged So?uments from
paigi,es and nonparties, unless such discovery would cause undue harm.
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support my point. I begin by admitting that U.S. jurisdictional law
has the reputation of being overreaching, vague, and complicated,
and that this reputation may be deserved to a certain extent. Closer
examination reveals, however, that the essence of the U.S. law is
quite defensible—and should be quite understandable to
Europeans.”

For a court to properly undertake a civil adjudication, the court
must have territorial authority to adjudicate. This requirement
confines the place of litigation, putting restrictions on the court’s
authority to entertain litigation with non-local elements. The basic
U.S. law on the subject is this: the forum acquires adjudicatory
authority in civil cases through power over the target of the action
(be it a person or a thing), unless litigating the action there is un-
reasonable (that is, fundamentally unfair)—although the sovereign
naturally can choose self-restraint (exercising less than its full
adjudicatory authority under the Constitution).

The U.S. Supreme Court has formulated these principal limita-

~tions on a court’s territorial authority from the opaque few words of

the due process clauses of the U.S. Constitution.®® It has largely
elaborated the U.S. law on the interstate level and, in fact, it has
decided only four international cases.®® The United States has no
general treaties on international jurisdiction.

1. Power

Prompted by the tensions among states in a federation of
sovereigns, the United States early adopted a theory of exclusive
power based on territoriality: each sovereign had jurisdiction,
exclusive of all other sovereigns’ jurisdiction, to bind persons and

See generally Kevin M. Clermont, Civil Procedure 161-192 (7th ed. 2004);
Kevin M. Clermont, Civil Procedure: Territorial Jurisdiction and Venue (1999),

%The U.S. Constitution’s Fifth and Fourteenth Amendments prohibit the
federal and state governments, respectively, from depriving any person of life, lib-
erty, or property “without due process of law.” As the U.S. Supreme Court finally
made clear in World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 100 S. Ct.
580, 62 L. Ed. 2d 490 (1980), due process dictates both that the forum state must
have power over the target of the action and that litigating the action there must
be reasonable. The court in Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S.
Ct. 2174, 85 L. Ed. 2d 528 (1985), further clarified that while the plaintiff has the

burden of persuasion as to power, it is up to the defendant to show
unreasonableness.

*9Asahi Metal Industry Co., Ltd. v. Superior Court of California, Solano
County, 480 U.S. 102, 107 S. Ct. 1026, 94 L. Ed. 2d 92, Prod. Liab. Rep. (CCH) P
11267 (1987); Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 104
S. Ct. 1868, 80 L. Ed. 2d 404 (1984); Perkins v. Benguet Consol. Min. Co., 342 U.S.
437, 72 8. Ct. 413, 96 L. Ed. 485, 63 Ohio L. Abs. 146 (1952); compare Omni
Capital Intern., Ltd. v. Rudolf Wolff & Co., Ltd., 484 U.S. 97, 108 S. Ct. 404, 98 I..
Ed. 2d 415, 9 Fed. R. Serv. 3d 691 (1987) (construing Federal Rules of Civil
Procedure’s implementation of international jurisdiction).
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things present within its territorial boundaries. This old require-
ment of power remains very much a part of U.S. law today.
However, the scope of power has expanded beyond the basis of
physical presence. The common element in specifying the current
bases of power—the defining feature of the power test—is the nar-
row focus on whether the relation of the target of the action to the
sovereign constitutes “minimum contacts,” as opposed to a broader
inquiry that would take account of the plaintiff’s and the public’s
interests.

This image of power inevitably raised the question of power over
what or whom, despite the undeniable fact that all actions really af-
fected the interests of people. That is, to measure the strength of
the power relation between the sovereign and the target of the ac-
tion, the law had to specify the target of the action; thus arose the
American categorization of territorial jurisdiction into jurisdiction
over things and persons. That is, the basic categories of jurisdiction
are non-personal and personal jurisdiction:

(1) non-personal jurisdiction, or jurisdiction in rem or quasi in
rem, usually involves an action against a thing, or res.
Theoretically and often formally, the action is against the
thing. No personal liability or obligation results; and®

(2) personal jurisdiction, or jurisdiction in personam, can
result in a judgment imposing a personal liability or obliga-
tion upon the defendant in favor of the plaintiff or, more
generally, diminishing the personal rights of a party in
favor of another party. This is the most common kind of
jurisdiction. For example, a successful tort action resting
on personal jurisdiction subjects all of the defendant’s non-
exempt assets to execution. For another example, a suit for
an injunction requires jurisdiction in personam and
subjects the defendant to the court’s contempt sanctions.

While non-personal jurisdiction still requires physical presence of
the thing in order to constitute minimum contacts, personal juris-
diction can now rest on thinner connections. The relationships be-
tween the defendant and the forum sufficing to establish power fall
into four basic types. These are the primary bases of power for

8 Non-personal jurisdiction includes the troublesome variety sometimes called
attachment jurisdiction, whereby the plaintiff seeks to apply the defendant’s prop-
erty to the satisfaction of a claim against the defendant that is unrelated to the
property. For example, New York plaintiffs might obtain jurisdiction in a New
York state court for a tort claim arising from a plane crash in Turkey simply by
garnishing a New York bank account belonging to the defendant Turkish Airlines.
See Feder v. Turkish Airlines, 441 F. Supp. 1273 (S.D. N.Y. 1977). If successful,
the plaintiff would apply the bank account to awarded court costs and then to the
satisfaction of the tort claim. However, on such attachment jurisdiction, the
plaintiff’s recovery is limited to the bank account.
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personal jurisdiction.®’ Some of these bases of ;
cor}taqts between the defendant and the forlfzfvzsfs; %I;;er?rtli
adjudicate any personal claim whether or not,related to those
contacts. It is said that these bases support “general jurisdiction.”
Thesg bases to establish power workably provide a predictabl'
certain forum, which usually is a fair one: Y
(1) the ancient basis of presence gives power to adjudicate an
pgrspnal claim if the defendant is served with procesBSI
within the sovereign’s territorial limits; thus, even momen-
tary presgncg ((;f the individual creates power—so-called
ransient jurisdiction—to adjudi i
A B v— andd_]uchcate a claim totally unre-
(2) thg ba§is of domicile gives power to adjudicate any personal
claim 1.f the defendant is domiciled, or incorporated, in the
Soverelgn’s territory when served anywhere with [;rocess
The state which accords him privileges and affords protec;

tion to him al}d' his property bff virtue of his domicile may
also exact reciprocal duties.”®®

Other bases of power rest on lesser contacts between the defen-
dar}t and the forum, giving power to adjudicate only those personal
f:la%ms. rfalated to the contacts; thus, these bases support “spkeciﬁc
jurisdiction.” They provide useful and indeed necessary jurisdiction
but can generate some very difficult problems of line-drawing: ,

(1) an individual or corporate defendant may actually C(;nsent
to personal jurisdiction, thereby creating a basis of power
defined by the terms of the consent. The possibility of the
defendant’s limiting the consent justifies classifying the
consent basis under the heading’of specific jurisdiction
The defendant may express consent in a number of Ways'
The defendant may consent before suit is brought, such as.
in the common provision in business contracts co,nsenting
to a particular state’s jurisdiction, or pursuant to the com-
mon statgtory requirement that anybody seeking a license
to do bus%ness in a state must appoint a local agent to ac-
cept service of process. Alternatively, the defendant may
consent after suit is brought, by accepting or waiving ser-

%

61 .
Of course, to survive due process scrutiny, any exercise of jurisdiction must

E?;ria;le ;Egcrtpore fll"ee-goi'}lln test of unreasonableness. Nevertheless, because of the

: ive role of the power test, cataloguing the primar, i
: t, > v bases of powe

in fact an expressive means for mapping the bounds on personal jurisdictign. e

62
See, e.g., Grace v. MacArthur, 170 F. Supp. 442 (E.D. Ark. 1959) (valid ser-

vice on defendant flying over state).

630 r:112
Milliken v. Meyer, 311 U.S. 457, 463, 61 S. Ct. 339, 85 L. Ed. 278, 132

A.L.R. 13857 (1940).
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vice of process, or by choosing not to object to personal ju-
risdiction; and®

(2) a relatively new and very vibrant basis of power gives the
state power over an individual or corporation that has com-
mitted certain state-directed acts, but the power extends
only to those personal claims arising out of those acts.®
Important examples include: (a) tortious acts; (b) business
activity; (¢) property ownership, use, or possession; and (d)
litigating acts. These examples should not give the idea
that anything goes. The Supreme Court has sometimes
found the defendant’s activity too slight to bestow power
on the state.®® Drawing the line is difficult; however
phrased, the test in application turns on a close inspection
of the facts and circumstances peculiar to the case. The is-
sue of minimum contacts “is one in which few answers will
be written in ‘black and white. The grays are dominant
and even among them the shades are innumerable.”

84gee National Equipment Rental, Limited v. Szukhent, 375 U.S. 311, 84 S.
Ct. 411, 11 L. Ed. 2d 354, 7 Fed. R. Serv. 2d 23 (1964).

85gee International Shoe Co. v. State of Wash., Office of Unemployment
Compensation and Placement, 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95, 161 AL.R.
1057 (1945). However, as the level of the defendant’s state-directed activity
increases, the state’s power extends to claims less related to that activity. Both the
level of activity and the degree of unrelatedness are continua. If state-directed
activities are considerable, they bestow power even though the activities might be
considered partial, parallel, or incidental to the activities that the claim actually
“grose from,” if those state-directed activities sufficiently “relate to” the claim.
Indeed, if a defendant’s business activities in the forum state when served with
process are extensively continuous and systematic—which is phrased as “doing
business” rather than merely “transacting business”—the defendant becomes
subject to jurisdiction even on claims wholly unrelated to the in-state activities. In
this way, the development of jurisdiction based on state-directed acts has brought
into the open the absence of any clear distinction between specific and general
jurisdiction. See Perkins v. Benguet Consol. Min. Co., 342 U.S. 437, 72 S. Ct. 413,
96 L. Ed. 485, 63 Ohio L. Abs. 146 (1952) (upholding jurisdiction in an Ohio state-
court suit against a Philippine corporation, which was performing all of its manage-
ment activities in Ohio while mining was suspended by the effects of war in the
Philippines, on a basically unrelated claim); compare Helicopteros Nacionales de
Colombia, S.A. v. Hall, 466 U.S. 408, 104 S. Ct. 1868, 80 L. Ed. 2d 404 (1984) (find-
ing no general jurisdiction in Texas over a foreign corporation, but not reaching
the difficult issue of specific jurisdiction).

%See, e.g., Kulko v. Superior Court of California In and For City and County
of San Francisco, 436 U.S. 84, 92, 98 S. Ct. 1690, 56 L. Ed. 2d 132 (1978) (finding
jurisdiction unconstitutional when, after a New York couple divorced and after the
wife and two children moved to California, the wife brought a California state-
court suit seeking child support, serving process on the husband in New York).

8"Kulko v. Superior Court of California In and For City and County of San
Francisco, 436 U.S. 84,92, 98 S. Ct. 1690, 56 L. Ed. 2d 132 (1978) (quoting Estin v.
Estin, 334 U.S. 541, 545, 68 S. Ct. 1213, 92 L. Ed. 1561, 1 ALR.2d 1412 (1948)).
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2. Unreasonableness and self-restraint

Another product of the judicial elaboration of due process has
been the overlaying of an unreasonableness test onto the power
test. T}lg newer test of unreasonableness balances the opposing
parties’ interests, along with the public’s interests in the litigation
It al.so takes into account a diverse and complete set of relevant
considerations, such as the actualities of the choice-of-law process
Althopgh rather uncertain in application, this party-neutral an(i
all—thlngs—considered test directly measures jurisdiction by the
pertinent standard of “fair play and substantial justice,” that is, the
minimal floor of fundamental fairness in the broadest sense. ’The
chosen forum need not be the ideal forum, but the forum, even if it
has power, must not be an unreasonable one in light of all these
interests in the litigation.

The state apd federal sovereigns have, in fact, chosen to exercise
less than _thelr full adjudicatory authority under the Constitution
These choices find expression in a variet%r of statutes and doctrines:

"Most prominent among them is the law of venue.®® Venue, at least

as tre}di.tionally defined, does not exhaust these subconstitutional
restrictions on geographic selection of forum. For an obvious
example, forum non conveniens is a doctrine of self-limitation
Whereby a court may discretionarily decline existing territoriai
authorlty to adjudicate if the court is a seriously inappropriate
forum gnd if a substantially more appropriate forum is available to
the plaln!:lff. Sovereigns have developed other statutes and doctrines
that dech‘ne, albeit usually in minor ways, constitutionally perrﬁis—
sible territorial authority to adjudicate with respect to certain non-
local cases. For example, a state’s statute might close its courthouse
doors to any action between nonresidents on a claim arising outside
t}}e state. Therefore, all of these self-imposed limitations form part
of the law of territorial authority to adjudicate, properly conceived.
Unreasonableness and self-restraint are similar, in theory. The
former embodies the most basic aspects of fairness and so the U.S
Supreme Court has forced it on the law by means of constitutioriai

#See text accompanying notes 97-100 & 113-118 (describing U

Any.stmhiy of territorial authority to adjudicate would be ir]gofr;;?iezin&?tll?x)tt
conSLder}ng the subset of law on venue. Nonetheless, the definition of venue is
frust.ratmgly mur’ky. Venue naturally includes so-called venue stafutes and
doctrines, but it also includes or at least abuts transfer provisions, forum selection
clauses, and forum non conveniens, as well as restrictions on ser\’ling procéss énd
o.ther of the sovere;ign’s self-imposed limitations such as door-closing statutes and
lis pqndens doctrines. Best defined, venue comprises all the subconstitui,ional
doctr{nes that work to site litigation in particular courts, and presumably ap-
propriate courts, among the several of the sovereign’s courts that have constitu-
txongl authgmty—or, conceivably, work to oust them all of authority. See g'en(hlra]ly
Kevin M. Clermont, Restating Territorial Jurisdiction and Venue for Staté and
Federal Courts, 66 Cornell L. Rev. 411 (1981). o
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interpretation. The latter restraints are those that the federfal .and
state governments have additionally chosen to adopt as restrictions

on themselves.

B. Searching for essential differences .

As long as scholars have studied jurisdigtion comparatively, thpy
have tried to encapsulate their findings in terms of an essential
difference. They might have concluded that: L

(1) the peculiar U.S. jurisdictional law flows inevitably from a
different theory of governmental authority, one that rests
on power notions; o

(2) U.S. law differs because its le‘ga_l institutions have man-
aged to constitutionalize jurisdiction; .

(3) it is the same old story of common-law courts playing too
active a part in the development of the law in the United

- States; o o

(4) the United States has resolved the fundamgptal jurispru-
dential tension between certainty and precision in a way
that maximizes the role of fact-specific inquiry; or

(5) those activist courts are ironically too willing to decline the
jurisdiction bestowed on them by the legislature. ‘

Each of these assertions has some truth in it, as 1 shall' discuss
below. Perhaps there exists some other key explanatory difference
between common-law and civil-law approacheg, to be uncovered by
fresh insight. Differences do exist. The.se.dlﬁ’e?ences reveal the
path-dependent, or contingent, nature of jurisdictional law: the cur-
rent law does reflect where it came from. Moreover, the differences
reveal the influence of current socio-legal context. For example,
courts in the United States do play a slightly different role than do
courts in Europe. Nevertheless, I contend ﬁhat none of the differ-
ences is essential in the sense of being unbridgeable. '

My contention should not shock. After all, fqr the United States
and Europe, jurisdiction presents to siml’lar social systems a similar
legal problem—in the identical in’_cernatlonal context. Each system,
despite its somewhat different history and somq-legal context, 1s
trying to optimize the reach of its courts thle trying not to step too
heavily on the toes of all other c‘ountrles—'——wnh each system
confronting an array of other countries that display the full ran‘gf:l
of prevailing contexts. Therefore, the systems should come up wit
answers that are not too far apart and are converging toweagrd the
center. The systems should not exhibit essentlal- dlffex_'ence's.

Even in the doctrinal details of jurisdictional law, the differences

89906 Arnaud Nuyts, Due Process and Fair Trial: Jurisdiction in.the United
States and in Europe Compared, this volume (“it ig a common feature in compara-
tive law to observe that similar causes lead to similar effects”).
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are smaller than they appear in the mirror. Consider exorbitant ju-
risdiction, where national peculiarities peak. French nationality-
based jurisdiction or German property-based jurisdiction does not
look much like U.S. transient jurisdiction, attachment jurisdiction,
or doing-business jurisdiction, but in fact they share a common
core. “[N]ations tend to give their own people a way to sue at home,
at least when the home country will be able to enforce the resulting
judgment.” The unimportance of this jurisdictional filigree is evi-
denced by the European Union countries’ abandonment of their
exorbitant jurisdiction for use against domiciliaries of fellow
member states,”" as well as by the United States’ professed willing-
ness to surrender at least its transient and attachment jurisdiction
in exchange for a multilateral jurisdiction-and-judgments
convention.”” I would contend that the United States should become
even more open to cutting back its jurisdictional reach, as by giving
up doing-business jurisdiction, and thereby diminish its somewhat

~unwarranted reputation for jurisdictional excess.”™
i 4

1. Origin in power

Admittedly, the U.S. jurisdictional doctrine’s founding on a power
theory is a significant marker.” This origin still affects U.S. law in
many ways, although the effects are diluted because the scope of
power has expanded so far beyond the original basis of physical
presence. Perhaps the origin’s most significant enduring effect is
the oft-noted, but sometimes exaggerated, American emphasis on
the forum’s required connection to the defendant, in distinction to

#
"®Kevin M. Clermont & John R.B. Palmer, French Article 14 Jurisdiction,
Viewed from the United States, in De tous horizons 473, 475 (Société de Législa-
tion Comparée 2005).

"'See Council Regulation (EC) No. 44/2001 of 22 Dec. 2000, on jurisdiction
and the recognition and enforcement of judgments in civil and commercial matters,
art. 3, O.J. Eur. Comm. L 012/1, 2000 WL 33114112, 16 Jan. 2001, Appx. D1
(Brussels I Regulation), as amended by Council Regulation (EC) No. 1496/2002 of

21 Aug. 2002 (amending Annex I and Annex II), O.J. Eur. Comm. L 225/13, 2002
WL 1926089, 22 Aug. 2002.

See Kevin M. Clermont, Jurisdictional Salvation and the Hague Treaty, 85
Cornell L. Rev. 89, 111-115 (1999).

See Kevin M. Clermont, A Global Law of Jurisdiction and J udgments: Views
from the United States and Japan, 37 Cornell Int’l L.J. 1, 16~18 (2004).

"See Arthur Taylor von Mehren, Theory and Practice of Adjudicatory Author-
ity in Private International Law: A Comparative Study of the Doctrine, Policies
and Practices of Common- and Civil-Law Systems, 295 Recueil des cours 9, 3036,

102-115 (2002) (viewing power as the U.S. justification for the exercise of adjudica-
tory authority). ‘
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the civil law’s emphasis on the forum’s required connection to the
claim.”

Is a jurisdictional law’s origin in power, rather than in some more
“enlightened” concept, an essential difference between the United
States and Europe? No, I do not think so, based on two general

arguments.

First, power no longer has a reason for continued existence as
part of U.S. law. Far from being some Hobbesian authorization of
governmental authority essential to the U.S. approach, we do not
really know where the power test came from.” The U.S. Supreme
Court has never even settled on the function it is to serve. Its ratio-
nale has changed with time from an arid sovereignty theory to an
instrumentalist jurisdictional allocation and then to a redundant
fairness concern.

The principal thrust of America’s power theory was never autho-
rization but, instead, a limiting delineation of the outer bounds of
actual sovereign power. True, courts used the theory to justify non-
recognition of judgments of foreign courts lacking jurisdiction. More
significantly, though, courts used the theory to impose self-
limitation, to specify when the sovereign should choose not to
exercise its actual power. After all, any full sovereign had the raw
force to adjudicate any dispute when and how it pleased, as well as
the capability to enforce its adjudication on persons and things over
which it eventually acquired physical power. That is not how
sovereigns acted, though. Jurisdictional law was a limit on how far
the sovereign would reach to exercise its existing power, a limit
imposed not only in the hope that other sovereigns would restrain
themselves similarly but, also, increasingly with the intuition that
such restraint was fair. In other words, the power theory never
linked to raw power but, rather, served merely as a metaphorical

[,

5See, e.g., Ronald A. Brand, Current Problems, Common Ground, and First
Principles: Restructuring the Preliminary Draft Convention Text, in A Global Law
of Jurisdiction and Judgments: Lessons from The Hague 3, 75, 88-93 (John .
Barcels 111 & Kevin M. Clermont eds., 2002) (arguing for the defendant-focus). The
fact is that the Brussels I Regulation seldom overlooks completely the defendant’s
interest, and the United States sometimes looks to the claim’s connection. See
Kevin M. Clermont, Jurisdictional Salvation and the Hague Treaty, 85 Cornell L.
Rev. 89, 96 n.38 (1999) (discussing the involuntary plaintiff doctrine, privity, and
class actions under U.S. law).

"%he U.S. Supreme Court adopted an existing power test in Pennoyer v. Neff,
95 U.S. 714, 24 L. Ed. 565, 1877 WL 18188 (1877) (overruled in part by, Shaffer v.
Heitner, 433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed. 2d 683 (1977)), but the test’s origin
rests in fog. Compare James Weinstein, The Dutch Influence on the Conception of
Judicial Jurisdiction in 19th Century America, 38 Am. J. Comp. L. 73 (1990)
(crediting its genesis to the seventeenth-century Dutch theorist Ulric Huber’s De
Conflictu Legum of 1684), with Harold L. Korn, The Development of J udicial Juris-
diction in the United States (pt. 1), 65 Brook. L. Rev. 935 (1999) (more credibly

stressing originality of the American heresy).
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would become even more generous with the abolition of the power
test. Third, the extensive set of U.S. statutes and doctrines on self-
restraint reflects the propriety of subconstitutional law on
jurisdiction. Just as in Europe, a second level for regulating juris-
diction exists in the United States, and this regulation can be in
the form of rules. There is, thus, no impediment to U.S. lawmakers’
reasserting themselves by making jurisdictional law inside the cur-
rently generous constitutional limit. Indeed, such reassertion is the
only path open to improving U.S. jurisdictional law.

The well-known failures of the current law flow from the U.S.

Supreme Court trying to do too much in shaping that law out of the
few bare words of the Constitution. Nothing in the court’s raw
materials—the constitutional language, subject to judicial interpre-
tation—can generate a set of jurisdictional criteria that would be
both certain and sensible. The U.S. Supreme Court should therefore
recognize its own limitations. The Court should continue playing its
role in policing the subordinate systems’ excesses in extending their
reach, but should withdraw from the task of actually allocating
jurisdictional authority. The former of these two roles conforms to
the traditional and proper one for the:Court in applying the due
process clauses, while the latter task seems more legislative in
nature and in need of the legislatures’ capabilities. In other words,
the Court should leave to other lawmakers the task of narrowing
the choice among reasonable forums.

If these other lawmakers stepped up to perform this task, then
the constitutional limit could fade into the background, becoming
not only a nonessential feature but also an unimportant one. We
could thereby achieve the optimal law on territorial authority to
adjudicate: a law under which the constitutional limit fades into
the background and subconstitutional provisions move to the fore.

3. Primacy of judiciary

Whatever real differences exist more generally between the roles
of common-law and civil-law judges, U.S. courts have been relatively
active in shaping jurisdictional law in particular.®® Alternatively
stated, the U.S. trusts its courts and relatively mistrusts its

in Europe Compared, § 3 (emphasizing the fair trial doctrine of the European
Convention on Human Rights art. 6). Compare Charles T. Kotuby, Jr., Internal
Developments and External Effects: The Federalization of Private International
Law in the European Community and Its Consequences for Transnational
Litigants, 21 J.L. & Com. 157, 164-167 (2002) (discussing the European Court of

Justice’s Group Josi case, which applied the Brussels Convention’s limitations to a
non-European plaintiff).

8See Arthur Taylor von Mehren, Theory and Practice of Adjudicatory Author-
ity in Private International Law: A Comparative Study of the Doctrine, Policies
and Practices of Common- and Civil-Law Systems, 295 Recueil des cours 9, 72-73,
95 (2002); Patrick J. Borchers, Comparing Personal Jurisdiction in the United
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legislatures, while Europe places its tI‘l}St conversely. .Tc}ll.ls
contextual difference has had significant effects on'that jurisdic-
tional law’s development and content. The reason is thajc judges
tend to extend their focus beyond any jurisdictional rules in placta,
looking both up toward first principles and also down toward messy
facts.

Still, a somewhat enlarged judicial role does not amopn§ to}an. es-
sential difference from the European approach to J'urlsdl'ctlon.
Consider the reasons that this difference is not an me'radlcable
difference. First, the difference is agaip not qlay—and-mght. Thce
European Court of Justice is playing an increasingly key role on i]s
side.’” Meanwhile, the active role of U.S. courts would naturally
diminish as the constitutional tests retreated‘lnto the background
and as subconstitutional law emerged in their place, as proposgd
above; that is, U.S. courts would no longer have tq play on a daily
basis their key role of constitutional inte.rpre'tatlon. Seco.nd,. t'h(i
subconstitutional law should come by legislation, not by judicia
action. Traditionally, even in the United States, }egl'slatultes .ha_ve
played the dominant role in writing thfz subcon.stltutlonal‘ .].UI.‘ISdIC—
tional and venue law, utilizing their superior capabll'ltles tg
investigate social problems and tbel} driaft.comprehenslve a}?
detailed provisions. Case-by-case adjud1cat10n is obviously a mecha-
nism unsuited to generating the basic law. here. Normally, courts
cannot or do not use even their rul‘emakmg power to treat {thés
subject. Legislative action therefore is the preferred route to U.S.
reform. Third, after such reform the courts must cgoperate by treat-
ing the statutes’ words as if they mean somethmg. Courics m}t;lls‘:
avoid destroying rules by ad-hoc and result—omen.ted stretching tha
would undo those legislative moves toward certainty and restraint.

Tt is true that U.S. legislatures and courts have; not done a good
job in the past. The legislatures have mainly abdicated, relying on
‘the Constitution and the courts to supply the bulk of the law on te{-
ritorial jurisdiction. For example, m'any‘long-arm statutes exprless y
incorporate by reference the constitutional tesj;s. The other ofng-
arm statutes require active judicial interpretation, and_most often
the courts have managed to strip them of any 'spemﬁc gul'dance they
might have provided. By default, constitutional law is the sole

States and the European Community: Lessons for American Reform, 40 Am. J.
Comp. L. 121, 153 (1992).

87Gee Christian Kohler, Beyond Brussels: The Wide Reach.of the_Eur(l)pean
Court’s Case-Law on the Jurisdiction and Judgments Convention, this volume,
chapter 11.
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jurisdictional law all too often.®® Legislatures, on both the state and
the federal level, could undertake a much more serious effort
expressly to site cases in convenient, efficient, and otherwise desir-
able courts than they have hitherto.*® Moreover, U.S. courts are
capable of playing the subsidiary role of rule-applying, as they do in
many areas of the law, and even in regard to jurisdiction in some
states.*

4. Absence of rules

Relatively speaking, the United States does emphasize the role of
fact-specific inquiry in matters of jurisdiction:
The civil law system simply attempts to identify in advance an ap-
propriate nexus for asserting jurisdiction in most cases, but with full
awareness that such nexus may be less proper in some cases. This is a
deliberate policy choice in favor of legal certainty and the speedw reso-
lution of preliminary jurisdictional issues, perhaps at the expense of
individual equity. ’

Compared to this clear, yet flat and non-distinguishing Continental
attitude, the elaborate American search for sufficient contacts appears
as an overwhelming concern for individualized justice, even at the
expense of certainty and predictability . . . . American notions of
establishing adjudicatory jurisdiction invite a scrutiny of defendants
and causes of action on a case-by-case basis and in a manner not
disassociated from a contemplation of the merits.*

Another way to phrase this difference is that the United States has

#See Douglas D. McFarland, Dictum Run Wild: How Long-Arm Statutes

Extended to the Limits of Due Process, 84 B.U. L. Rev. 491 (2004) (criticizing this
approach).

®1f the state legislatures prove reluctant to rejin in their own courts, then
Congress could, but unlikely would, intercede by utilizing its constitutional powers
to legislate general limits on the states’ interstate and international reach. For an
attempt at drafting such a statute, see Kevin M. Clermont & Kuo-Chang Huang,
sonverting the Draft Hague Treaty into Domestic Jurisdictional Law, in A Global
Law of Jurisdiction and Judgments: Lessons from The Hague 191, 226-228 (John
J. Barceld III & Kevin M. Clermont eds., 2002). Compare Linda J. Silberman &
Andreas F. Lowenfeld, A Different Challenge for the ALI: Herein of Foreign
Country Judgments, an International Treaty, and an American Statute, 75 Ind.
L.J. 635 (2000) (advocating a federal statute to govern the recognition and enforce-
ment of foreign judgments in the United States).

“New York courts have respected their long-arm statute, while some other
states’ courts have freely reworked theirs. Compare Longines-Wittnauer Watch
Co. v. Barnes & Reinecke, Inc., 15 N.Y.2d 443, 261 N.Y.S.2d 8, 209 N.E.2d 68, 24
AL.R.3d 508 (1965), with, e.g., Gray v. American Radiator & Standard Sanitary
Corp., 22 Ill. 2d 432, 176 N.E.2d 761 (1961). See generally Richard H. Field,
Benjamin Kaplan & Kevin M. Clermont, Materials for a Basic Course in Civil Pro-
cedure 518-531 (8th ed. 2003) (comparing states’ different approaches).

*'Konstantinos D. Kerameus, A Civilian Lawyer Looks at Common Law Pro-
cedure, 47 La. L. Rev. 493, 497 (1987). See Tapio Puurunen, The Judicial Jurisdic-
tion of States over International Business-to-Consumer Electronic Commerce from
the Perspective of Certainty, 8 U.C. Davis J. Int’l L. & Pol’y 133, 241-249 (2002).
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handled jurisprudence’s fundamental, and unavoidable, tension be-
tween certainty and precision in a way that unduly favors
precision.”” This difference between U.S. and European Union ap-
proaches to jurisdiction is indeed a big one.

There is nothing inevitable about the route chosen by the United
States, though. Its law strikes the certainty/precision balance dif-
ferently in areas other than jurisdiction. Its chosen route for juris-
diction could undergo rethinking, as the legislatures undertake the
task of constructing subconstitutional jurisdictional law. The focal
issue could be phrased in terms of whether the legislatures should
act by rules or by standards, that is, should they accomplish the
limiting of forum-choice by a set of preconceived legislative rules
that would rigidly treat categories of cases or by a delegation to the
courts via a standard with a list of factors that would permit fact-
specific analysis individualized to the case? The latter route can be
more precise, leading to a tiny list of available forums, but at the
considerable cost of difficult judicial decision in many cases. The
expense of seeking a very good court does not seem like a socially
productive way to spend money, at least when compared to other
possible reforms regarding choice of forum and of law. In contrast,
the rule route seems more efficient in that it can offer some
certainty, and it seems more neutral in application by the crafting
of general rules in advance. Europeans have rightly opted to take

the rule route.

5. Role of discretion

Finally, further showing their allegiance to case-specific fairness,
U.S. courts see nothing particularly troubling in discretionarily
declining jurisdiction in order to shift the litigation to a more ap-
propriate forum and thereby fine-tune an otherwise overbroad
choice of forum.®® Europeans, by contrast, very much view jurisdic-
tional provisions as mandatory, detesting discretion in their gen-
eral provisions on territorial authority.®® “The approaches of the
civil- and common-law worlds to fine tuning are indeed ‘the fruit of

e

9200 Arthur Taylor von Mehren, Theory and Practice of Adjudicatory Author-
ity in Private International Law: A Comparative Study of the Doctrine, Policies
and Practices of Common- and Civil-Law Systems, 295 Recueil des cours 9, 68
(2002) (“two sets of basic policies control the design of jurisdictional provisions ap-
plicable to multistate litigation: ease of administration and predictability, on the
one hand; litigational fairness, on the other”).

93 Arthur Taylor von Mehren, Theory and Practice of Adjudicatory Authority
in Private International Law: A Comparative Study of the Doctrine, Policies and
Practices of Common- and Civil-Law Systems, 295 Recueil des cours 9, 306-308,
399-401 (2002).

%4gee Mathias Reimann, Conflict of Laws in Western Europe, 83-85 (1995)
(discussing Continental law’s rejection of forum non conveniens); Stephen B.
Burbank, Jurisdiction to Adjudicate: End of the Century or Beginning of the Mil-
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a distinctive legal hi
8 Cistinctive & g istory, and also reflect to some extent cultural
Of course, Europeans ma icit di
‘ ,» Bu ans y detest explicit discretion in jurisdic-
zloonr;’tr?llézigge(ﬁ‘ 1mdphcltly_ exercise discretion by creative?ﬁéiiﬁl
code provisions, “a little like Monsi lain i
Le Bourgeois Gentilhomme whe e oraain
. . ent o spoke prose without knowing it.”®®
Likewise, refusing to choose, U.S. | ake both 1ot
s , U.S. I systems take both
They mainly sely on 08 egal systems take both routes.
provisions affirmatively siting litigati i
range from a basic venue statute (which By o i hich
where the defendant resides or “a s o e it wngation
ere lef . ubstantial part of the event
omissions giving rise to the claim occurred”™ udicially ero-
ated and obscure local-action d e i et S xe
A loctrine (involving clai th ]
posedly could take place only i 9 ey alo cxoroesty
. Y c : > only in one locale®); but they al
give a role to discretionary declination i e ey
a ,, > via th sfer-of-
provision® and the forum non conveniens doctriiet}n"%nSfer ohvenue
in(IiwIeiie f)he}ilegal systems do not really differ on fundamentals and
Legej(;];tj 32 rﬁ]ﬁegopﬁanlzng AtI}Iller(ilcan instincts are probably correct)
Legisl should be the dominant motif, but th ill ir-
resistibly be a small residual role for judici e e i
resistibly _ : or judicial discretion to decli
jurisdiction, in adjusting the demands of th igid
rules. That residual role should be o e e A
an express one, as the Americans
gvould arglllle, because openness allows control; but the role szz?l?(?l
Siafta sn;ﬁ one, as the Europeans would argue. For the United
es, the role could shrink ever smaller as its rules, as proposed

below, became more restrained, givi inti .
tional excess to play with. ed, giving the plaintiffs ‘leSS jurisdic-

C. Recasting U.S. law

Any legal system’s task is to site litigation i
: ‘ . site litigation in a fashio
appropriate constraints on the litigators’ gaming and lt}?et}sl;;ts;xll%:

lennium? g
[—elf)lv?;uéﬁlbét;i:gl }] g)ntl & Comp. L. 111, 117-118 (1999); Russell J. Weintraub
oy Substar Is Our Need for a Judgments-Recognition Convention and Whs it

iy i argain Away to Get It?, 24 Brook. J. Int’l L. 167, 210-211 (1998) *
. Priv»a 1;1; F;'t'el;iylgr VOi’l Mehren, Theory and Practice of Adjudicatory Authority
o Priva lof et ri (;l(inzn;ag\iz‘:, iixl(;omé)artative gtudy of the Doctrine, Policies and

. : - ar -Law Systems, 295 Recueil d :
(quoting Airbus Industrie GI ‘ 3119, 131, 1008 WL otasin
(otios N ie GIE v. Patel, [1999] 1 A.C. 119, 131, 1998 WL 1043848

% .

Catherine Kessedjian, Judicial Re, i
: ) , gulation of Im i i
glternatxonal D}spute Resolution: The Regulation ofp;‘%ll)"irmF%mimtselecnons’ "
ack L. Goldsmith ed., 1997). clection 275, 290

998 U.S.C.A. § 1391.

98
See Livingston v. Jeff
(trospeas to 1and%y, v. Jefferson, 15 F. Cas. 660, No. 8411 (C.C.D. Va. 1811)

9998 U.S.C.A. § 1404(a).

100 . ‘
See Piper Aircraft Co.
119, 18 ARLC. oha (198f). v. Reyno, 454 U.S. 235, 102 S. Ct. 252, 70 L. Ed. 2d
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ine. Differences in performing that task do exist between
zgzrﬁeriizangtates and the European Union, but the dvlffe_relrlqestﬁri
not essential, at least in the sense of bridgeability. I nla';ntaln }:?
both the United States ankd the ?uropean Union could improve by

oving to optima nearer the center.

mIt mgay veli'y well be that the United States would have tosmﬁve
farther to get to its optimum. What would that refo;jmer;i uU. U av(\iz
look like? This inquiry should prpcqed on constitutiona ‘tan
subconstitutional levels. The Constitution puts an outer 1.111(;1. otn
the list of available forums with territorial authority to adju 1cate
litigation with non-local elements, but its minimal requiremen s
produce a list of forums that is too long to be optimal or even ac‘—;
ceptable as the sole limit. The U.S. legal systems therefore mr}s
utilize the various strands of subconstitutional law to naﬂo‘iy 1(}
list, not necessarily to the best forum but at least to a shorter list o

appropriate forums.

1. Constitutional limit o .

The due process clauses impose the outer limit, cgrrent1y comprli—
ing power and unreasonableness tests but, more ideally, contract-
ing to a reasonableness test. Even though change over tln(;e is a
certainty, constitutional reform normally must be expresse : mm;e
as a hope than as a proposal. So here it Wpuld be gpproprlate 0
pass quickly to the shaping of an optimal jurisdiction and venue
scheme on the subconstitutional level.

Nevertheless, before doing so, a few wo‘rds on the sgpposed lack
of clarity of the constitutional limit are in order. It is a commog
criticism that the constitutional law in this area is too vague an1
that nothing can be done about that ﬂaw‘. So, is tl:le constltutlona}l
limit of due process—current or future—fatally infected by the evi

' inty? No, for five reasons: ‘ .

of UIEi()%rtglgl s}k,muld always bear in mind that complete certainty in
law is unachievable, and we should reme:n}ber that cer-
tainty is never the only goal of a legal provision; .

(2) we should acknowledge that the uncertainty of this
constitutional law is not all that severe. The US courts
through their many decisions on territorial authority have
given it definite meaning in all but unusual cases;

(3) I must admit that I find unfounded apd. even naive 1;}1(?l
suggestion that European law on Juflsdlctl(:(l)); has achieve
markedly greater certainty than U.S. law.”" This sugges-
tion is improbable on its face. The Brussels regime a;t—
tempts to satisfy and reconcile the needs of a variety of dif-

101 ; i rsonal Jurisdiction in the United
E.g., Patrick J. Borchers, Comparing Pe A

States aﬁd the Furopean Community: Lessons for American Refgrll}, fLO A'mllJ .
Comp. L. 121, at 122, 146 (1992); Friedrich Juenger, Judicial Jurisdiction in the
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ferent countries and legal systems, using vague and simple
formulas sometimes foggily drafted and always in multiple
languages. It necessitates the complicated interplay of
European Union and national laws. In application, the
picture is no prettier. The Brussels regime operates without
the benefit of a great deal of authoritative clarifying case
law. There is still a lot of litigating in the European Union
about where to litigate.' So Europe is nowhere close to
the perfect-certainty end of the spectrum running from
uncertainty to certainty. It may be that the European
Union enjoys somewhat greater certainty in its jurisdic-
tional law but, in fact, the United States is not really that
far behind;

(4) most importantly, we should recognize the restricted role
of the U.S. Constitution here, a role that does not require
certainty. It is a constitutional limitation, after all. Its role
is to serve as an outer limit preventing jurisdictional excess
in special and unforeseeable ciréumstances. Its function is
as a backup test to block jurisdiction when, in a particular
case, the rules in place would otherwise permit a funda-
mentally unfair exercise of jurisdiction. It thereby protects
outsiders from exorbitant jurisdiction, and so in theory
should be needed only rarely. It is an outer limit also in
the sense that courts should not in theory be routinely
exercising a reach all the way to the limit of due process,
Just as we do not punish to the very limit of cruel and
unusual punishment. The law should operate within and
safely distant from the outer limits; thus, the constitutional
tests should not be in routine use; and

(6) I might go so far as to argue that certainty in this

- constitutional limit on territorial jurisdiction is not even
desirable. It should be a flexible outer limit; flexible ap-
plication should be its hallmark, as it must apply to cases
in-between general and specific jurisdiction, apply across a
range of defendants’ state-directed activities, and apply in
light of the effects of a particular lawsuit on the defendant.
It also has to apply in unforeseeable circumstances, and it
needs to relax or tighten in response to socio-economic-

political pressures and technological and philosophical
changes.

United States and in the European Communities: A Comparison, 82 Mich. L. Rev.
1195, 1207-1209 (1984).

'F.g., BL Macchina Automatiche SpA v. Windmoller & Holscher KG, [2004]
LL. Pr. 19 (It. Cass., 26 Nov. 2003) (holding no Italian jurisdiction under Brussels
I Regulation art. 5(3) for action by Italian company against a German company for
declaration of noninfringement of defendant’s patent for bagging machines). See
C.G.J. Morse, International Shoe v. Brussels and Lugano: Principles and Pitfalls
in the Law of Personal Jurisdiction, 28 U.C. Davis L. Rev. 999, 1012-1025 (1995).
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After all, jurisdictional problems remain problems because they
are hard problems. A nice way to demonstrate this point is to
reconsider comparatively two of the classically unclear cases from
the U.S. Supreme Court: World-Wide Volkswagen Corp. v. Wood-
son'® and Asahi Metal Industry Co. v. Superior Court.™

In World-Wide, which supposedly engendered a jurisdictional law
that is “a hopeless mess,”"” the Court made the close call that
Oklahoma did not have constitutional power over New York car
dealers if the plaintiff drove the car to Oklahoma and had a horrific
accident there, because the defendants had not conducted sufficient
Oklahoma-directed activities. I think that the result would be dif-

18y0r1d-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 100 S. Gt. 580, 62
L. Ed. 2d 490 (1980). While passing through Oklahoma on a move from New York
to a new home in Arizona, plaintiffs had a car accident. They suffered burns alleg-
edly resulting from their car’s defective design. While still hospitalized in Okla-
homa, they sued in state court there. They included as defendants the regional
wholesale distributor for New York, New Jersey, and Connecticut and the retail
dealer from whom they had bought the car in New York, both those defendants be-
ing incorporated in New York and also having their place of business there. These
two defendants’ only connection with Oklahoma was selling the car involved in
this accident. The U.S. Supreme Court held against jurisdiction over these two
defendants. They did not have minimum contacts with Oklahoma, which therefore
had no power over them. Admittedly, one could argue that these defendants sell
cars predictably to be used in Oklahoma, plaintiffs have an interest in litigating at
the scene of the accident, and Oklahoma has an interest in enforcing its highway
safety laws, and so one could further argue that all this makes jurisdiction reason-
able; however, under current law, reasonableness is irrelevant if there is no power.

1047 cahi Metal Industry Co., Ltd. v. Superior Court of California, Solano
County, 480 U.S. 102, 107 S. Ct. 1026, 94 L. Ed. 2d 92, Prod. Liab. Rep. (ccm P
11267 (1987). In this case, the U.S. Supreme Court split on the question of power
in the stream-of-commerce context, with a minority arguing that, to bestow juris-
diction, the manufacturer must have had an active purpose to serve the market in
the forum state where the product was sold. That case’s actual holding, however,
was that regardless of power, jurisdiction in California was unreasonable because
of the unusual facts: the state could not inflict on a Japanese valve manufacturer
the burden of defending this third-party claim by a Taiwanese tire-tube
manufacturer, when the main product liability claim had settled and neither the
Taiwanese defendant nor the forum state had adequate interests in sustaining ju-
risdiction for the remaining indemnity claim. Given this ambiguous guidance, the
lower courts are now shaping a new consensus that only slightly shortens the prior
jurisdictional reach down the stream of commerce. Their decisions currently ap-
pear split, but the better ones hold that the purchaser’s state has power over a
seller with an actual awareness of its products’ being regularly sold there and that
such personal jurisdiction normally will not be unreasonable. See Russell J.
Weintraub, A Map Out of the Personal Jurisdiction Labyrinth, 28 U.C. Davis L.
Rev. 531, 533, 554-555 (1995). Cf. Larry L. Teply & Ralph U. Whitten, Civil Proce-
dure 239 (2d ed. 2000) (saying that jurisdiction would exist if the injured plaintiff
were to sue Asahi directly).

105patrick J. Borchers, Comparing Personal J urisdiction in the United States
and the European Community: Lessons for American Reform, 40 Am. J. Comp. L.
121, 143 (1992).

108

c 2

G R e

CH. 4: Tue RoLE oF Privatre INTERNATIONAL Law 1§ THE U.S.

ferent under Brussels I’s tort jurisdiction “where the harmful event
occurred.”w‘6 The European Union achieved that “clear” result onl

after suffermg through judicial creation of redundant jurisdiction a}‘;
the pl_aces of act and of injury, as well as having addressed such
questions as whether product liability actions involve tort or
contract,. whether such harm is sufficiently direct, and whether
supranational or national law governs such issues."" I further think
that without the power test, the U.S. Constitution, like the

European Union’s law, would allow jurisdiction i .
¢ , jurisdiction in th -
setting (and properly so). e World-Wide

The Europegn Union’s relative clarity starts disappearing as one
wades deeper into stream-of-commerce cases, such as Asahi. There
the US S_up.reme Court made the close call that California’s’
exercise of jurisdiction was constitutionally unreasonable in the pe-
culllar circumstances involving a stranded third-party claim by a
Taiwanese manufacturer against a Japanese supplier. Curiousl

on th(_e case’s actual facts involving a claim that happened to arrigei
by thlrd-party procedure, jurisdiction would clearly exist by virtue
of Brussels I's juridiction derivee;"®® but that result is clarity b

ﬂuke and it is not necessarily a desirable outcome.™® Cons}i’dez
instead the more general situation of the tort victim suing the Jap-
anese suppher. Although jurisdiction at the place of a sufﬁcient%j

direct 11i01“t1ous harm would seem to exist under the words of Brus}j
sels 1,'"° I do not know what the European Court of Justice would
actually do with regard to the stream of commerce as it dilutes in

106
Brussels I Regulation, art. 5(3); see Ronald A. B isdi
' U n, . ; . Brand, Tort J ion in ¢
Multﬂatgral Conventlon: The Lessons of the Due Process Clause axgglsﬁggg’ﬁ ‘mld
Convention, 24 Brook. J. Int’l L. 125, 152 (1998). e

1°7SeerPatrick J. Borchers, Comparing Personal Jurisdiction in the United
gtates and the European Community: Lessons for American Reform, 40 A[rﬁ eJ
omp. L. 121, 144—146 (1992) (discussing the European Court of Justicé’s Mines. d ,
Potasse, Kalfelis, and Dumex Batiment cases). ‘

108
Brussels I Regulation, art. 6(2) (extending jurisdicti i
, art. g jurisdiction t -pe
defendants). See Russell J. Weintraub, A Map Out gf the I?(’:ei”ZSna(l) jgggd??ty
Labyrinth, 28 U.C. Davis L. Rev. 531, 550-551 (1995). eon

109 .
Compare Kevin M. Clermont, Jurisdiction i
. ‘ . X sd al Salvation and the H T
SC5 (,orngll L. Rev. 89, 96-97 (1999), with Kevin M. Clermont & Kuo~C}?agrlll§ Hlf:;ljg’
onverting the Draft Hague Treaty into Domestic Jurisdictional Law, in A Global

Law of Jurisdiction and Jud :
gments: Lessons fi
J. Barcel6 III & Kevin M. Clermont eds., 2082;0111 fhe Hague 191, 213-217 (John

110, .
See Linda J. Silberman, Judicial Jurisdiction i i
N . ! »d in the Conflict of L > :
éddmic_;l a Compal’atlve Dimension, 28 Vand. J. Transnat’l L. 389 040;‘3)526&35?5:
ussell J. Weintraub, How Substantial Is Our Need for a J udgménts—Recognitior;

Convention and Wh i
oo (199;. at Should We Bargain Away to Get It?, 24 Brook. J. Int’l L.
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this way.""" Some European Union countries’ national law might
view such jurisdiction, without any sort of foreseeability condition,
as exorbitant."? The current U.S. approach seems about as clear as
the European Union approach, while both stumble toward permit-
ting foreseeable, and only foreseeable, jurisdiction in this general
stream-of-commerce situation (and properly so).

In short, the Constitution is not the place to seek certainty. We
should seek certainty—and provide the necessary and appropriate
degree of fair warning and predictability—by subconstitutional
regulation inside the constitutional outer limit. In concrete terms,
lawmakers should specify that venue lies only in the more conve-
nient, efficient, and otherwise desirable of all the forums not

fundamentally unfair.

2. Subconstitutional limits

A good law of territorial authority to adjudicate, then, would have
subconstitutional provisions actively restricting forum selection
inside the constitutional limit—or, in other words, it would have a
rational law of venue, broadly defined, that incorporates and
revamps today’s subconstitutional jurisdiction law as well as all the
statutory and doctrinal strands considered to be venue-like. What
form and content should the legal system give to this law of venue?

As explained above, legislative action is the preferred route to do-
mestic reform, and general rules should be the dominant motif, al-
though there will irresistibly be a small residual role for discretion
in adjusting the demands of the rare case to the rigid rules. Prefer-
ably after wiping the jurisdiction and venue slate clean of its cur-
rent mélange—discarding, for example, the patchwork of special
venue statutes and the local-action doctrine—the replacement
statutes should set out rules expressly phrased in the language of
venue. Such statutes should site cases usually at the defendant’s
habitual residence or where a specific part of the events in the suit
occurred. This is the field on which the lawmakers should engage
the policy battles that must precede optimizing venue, be they
fought along plaintiff/defendant, individual/business, or liberal/
conservative axes. The statutes should state their resolutions in
terms that embrace a rules-based approach to territorial authority

"gee Ronald A. Brand, Tort Jurisdiction in a Multilateral Convention: The
Lessons of the Due Process Clause and the Brussels Convention, 24 Brook. J. Int’l
L. 125, 145-154 (1998).

12G00 Tapio Puurunen, The Judicial Jurisdiction of States over International
Business-to-Consumer Electronic Commerce from the Perspective of Certainty, 8
U.C. Davis J. Int'l L. & Pol’y 133, 252 (2002) (e-torts). Compare Catherine
Kessedjian, International Jurisdiction and Foreign Judgments in Civil and Com-
mercial Matters, Hague Conf. Prelim. Doc. No. 7, 70-72, 82 (Apr. 1997) (discussing
desirable treaty provision).
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to adjudicate, resisting the allure of individualiz act- i
analysis. The statutes should thus nudge the la\;ASl?oﬁgcthSep:gefif
trum tpward certainty, giving outsiders clearer guidance on what
activities will and will not subject them to local suit. If the United
States, on both the state and the federal level, were to undertake
the other parts of the reform that [ have sugges’cedwelimina:ce the
power test, push the constitutional reasonableness test into the
ggckgipund,_ rel.y lgss on the judiciary, and downplay the role of
Hiigecég?a—i;ts jurisdictional law could indeed become somewhat
quthermore, the new legislation should move toward greater re-
straint as well as greater certainty. Because the choice of ft;rum
1mporf;antly affects a case’s outcome and because currently the
plaintiff has a wide choice and, in fact, has too much opportunity to
sho_p for a favorable forum, the lawmakers should take a more re-
strictive approach to territorial authority to adjudicate. Now, a
question remains whether the system should aim for a short list of
‘appropriate forums or aim for allocating the case to the best forum
It is conceivable that some sort of “law of forum conveniens”™ could
be developgd to route cases to the one right court, probably where
the case primarily arose, which would then apply local law." Shoot-
ing for precision is terribly costly, though," and given the current
sf;ate—federal—mternational institutional structure, this approach is
s'lmply not feasible. Therefore, the system should settle for a short
list. This resplution reflects a policy that Professor von Mehren
calls proportionality, which “seeks to ensure not only that the
for‘ums‘m which claims can be pursued are appropriate and suf-
ficient in number but also, in order to deter unjustified forum-
slll)opplng, no mMore nNuUMerous than is required to give the plaintiff,
?a lslzg‘tm(‘eexceptlonal circumstances, g fair opportunity to litigate his
As f(.)r. fine-tuning, legislatures could retain a role for courts by
author;zmg them to transfer a particular case’s venue in the inter-
est of justice. For example, an excellent argument can be made in

113
See Albert A. Ehrenzweig, The Transient Rule of P isdicti
. > 3 , T > ersonal J fion:
Power” Myth and Forum Conveniens, 65 Yale L.J. 289, 292, 1131 12 (fgésfid)l.cnon The
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See Joseph J. Kalo, Jurisdiction as an Evolution
. R S & ary Process: The De -
??Ie;i]tt OfdQ‘l:}?SlfIn Re}}? and In Personam Principles, 197%’ Duke L.J 1814’;‘,?1054
S ea - . .o R : .. . ’
et ciaimesj?)(.zus should be on which forum is best qualified to adjudicate the

115 .
See David P. Currie, The Federal Courts and th i i
id e, The Fe e American Law Institut
(pt. 2), 36 U. Chi. L. Rev. 268, 307 (1969) (“It would be mellow to try every actilorel

mn the :mOSt convent nt fOI’um But deCI(hIl W}l (]
\% e .
lUU [[]”(:h t]n[e a I[(I 1[[()[1854. ). g er that fOI‘um is costs altogethe!
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Arthur Taylor von Mehren, Theor i judi
. CAr : , -y and Practice of Adjudicatory Authorit
gl (Prl.vate In}ernahonal Lav.v:'A Comparative Study of the Doctrine, golicies l.:nﬁ
ractices of Common- and Civil-Law Systems, 295 Recueil des cours 9, 68 (2002).
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favor of the current scheme of transfer of venue between federal
courts, as it efficiently and fairly works to remove unjust forum
advantage while leaving unchanged the applicable law.”"” Forum
non conveniens is quite a different doctrine, though, and it would
not fit in a newly rationalized scheme.” In brief, the rules should
normally be mandatory in application.

Finally, what is the likelihood of such reform proceeding on the
constitutional, legislative, and judicial levels? It is not completely a
pipe dream. First, the experiences at The Hague have had a
profound educational effect on U.S. academics and policymakers.
Second, global changes and the pressures for convergence are ac-
celerating yearly. Third, if a general convention on jurisdiction or
judgments were ever achieved, the need for implementing legisla-
tion in the United States would greatly foster reform along the
proposed lines and, indeed, the U.S. Supreme Court would possibly
accept a congressional articulation of the constitutional tests, even
one that supplants the moribund power test."®

v. Conclusion ,

The natural reaction to a decade of frustration in negotiations on
jurisdiction at The Hague would be now to back off from trying for
international agreement on the subject. My contentions, however,
are that the need for international agreement on the subject
remains strong and that its feasibility increases as the U.S. posi-
tion on jurisdiction retains no essential differences from the
European Union approach and is moving with time farther toward
the center. Achieving agreement on jurisdiction would encourage
desired developments in both U.S. and European Union law. Juris-
diction indeed could serve as a fulcrum in rearranging the

17g06 Kevin M. Clermont & Theodore Eisenberg, Exorcising the Evil of Forum-
Shopping, 80 Cornell L. Rev. 1507 (1995).

185,60 Kevin M. Clermont, The Story of Piper: Fracturing the Foundation of
Forum Non Conveniens, in Civil Procedure Stories 193 (Kevin M. Clermont ed.,
2004); Jeffrey A. Van Detta, Justice Restored: Using a Preservation-of-Court-
Access Approach to Replace Forum Non Conveniens in Five International Product-
Injury Case Studies, 24 Nw. J. Intl L. & Bus. 53 (2003). Compare Kevin M.
Clermont, Jurisdictional Salvation and the Hague Treaty, 85 Cornell L. Rev. 89,
118-121 (1999) (arguing that the United States should abandon its ardor for
forum non conveniens, in response to the Europeans’ sharp distaste for the
discretionary doctrine, in order to increase the chances of agreement on a
jurisdiction-and-judgments convention), with Ronald A. Brand, Comparative
Forum Non Conveniens and the Hague Convention on Jurisdiction and Judg-
ments, 37 Tex. Int’l L.J. 467 (2002) (approving a compromise between common-law
and civil-law approaches).

19g06 Kevin M. Clermont, Jurisdictional Salvation and the Hague Treaty, 85
Cornell L. Rev. 89, 124-127 (1999); cf. Ayelet Ben-Ezer & Ariel L. Bendor, The
Constitution and Conflict-of-Laws Treaties: Upgrading the International Comity,
99 N.C. J. Int’l 1. & Com. Reg. 1 (2003) (more general treatment).
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international judicial order. I thus submit that in th i

‘ . e not too distant
future the United States and the European Union should renew the
work toward a general agreement on jurisdiction.

In this article I have made suggestions on improvin )
tion of its own jurisdiction, but I admit to beifxg in I%oUégéii?gElso
suggest.the .best path to international harmonization. With the ben-
efit of hlﬂdSlght, I Wpuld minimally maintain that the United States
was being unrealistic in jumping head-first into multilateral negoti-
ations at The Hague on broad and difficult issues with expectations
of qulck.success. Important to remember is that the Brussels
vg};révgntlotntgmer%idbi]n a rlegion that had a long history of

perimentation with bilateral an 3 i i
ments and later on jurisdiction.' d then regional treaties on judg-

_ So I believe that, just as the United States in the 1990s should
instead have taken some smaller first steps before trying to run
the world today should try to approach,jurisdictional reform moré
“modestly. Perhaps the route to a multilateral agreement should
pass through bilateral or regional agreements.”" Perhaps the world
shpul_d work up to a convention by first agreeing on nonbinding
principles, rules, or model laws. Even before that, perhaps nations
co.uld develop their own versions of laws that could serve as models
with the United States possibly so acting initially on the state 1evei
or even through non-state actors such as the American Law

Institute or the National Conference of C issi I
State Laws. ommissioners on Uniform -

Eventually,‘however, a multilateral convention would be the best
route for mal;mg the final approach to jurisdictional harmonization
The alternative of nonbinding approaches has this problem: experi:
ence has proven that nations are not quick on their own to conform
to international norms as to jurisdiction. By my conclusion T do not
mean to say that the multilateral convention must impose strict
harn}onlz.atlon,. rather, it could deliver something like a state of ap-
proximation, via a flexible convention. One possibility would bepa
mlxed convention, even a very loose one, which would allow an
improved coexistence while jurisdictional evolution further
procegds, enab_ling later a closer harmonization. An even less
daunting transitory approach would be a convention simple, in th:a :
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See Samuel P. Baumgartner, The Pro d H b i isdi
tion and Foreign Judgments, 54“66’ (2003). pose ague Convention on Jurisdic

121 .
See Kevin M. Clermont, A Global Law of Jurisdicti '
€ , sdiction and Jud 1 Vi
from the United States and Japan, 37 Cornell Int1 L.J. 1, 24—r126 (;()%lflnfnt& Views
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A mixed convention, as distingui i

. 1 s stinguished from a double convention, is a way to
]iorﬁilfgezhe iurriznt dlffereﬁlc(;es (iln jurisdictional approaches. A mixe(i convengion

g s not only a so-called whitelist of required jurisdictional b ) “
; ) ca . ) > ases and a so-
cilled blacklist of.prohlblted bases, like a double convention, but also a catclhicl)l
gray zone of permitted bases. In the gray zone, a signatory country could exercise

113



CiLE STUDIES VOL. 2

form of a judgments convention that would control jurisdiction only
indirectly.'® Whatever the chosen route to reform, I recognize that,
as the negotiators like to say, it will require persistence, pragma-
tism, and patience.

jurisdiction on any basis under its own law not on the blacklist or whitelist, but
other countries would not have to recognize or enforce the resulting judgment. Al-
though such a mixed convention does not go as far in providing global uniformity
as a double convention, its more limited ambition greatly facilitates international
agreement. It also provides a means to handle jurisdiction in areas where diversity
of practice is beneficial at present or where significant changes are foreseeable in
the near future. See Ronald A. Brand, Community Competence for Matters of
Judicial Cooperation at the Hague Conference on Private International Law: A
View from the United States, 21 J.L. & Com. 191, 195-197 (2002).

128500 Arthur T. von Mehren, Enforcing Judgments Abroad: Reflections on the
Design of Recognition Conventions, 24 Brook. J. Int’l L. 17, 29 (1998).
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