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OIL AND GAS ADR: HAS THE TIME COME?1

 
 

STANLEY A. LEASURE2

 
 

I. WHO NEEDS AN ALTERNATIVE? 
 

 The inefficiency of the traditional litigation process is manifest.  Initial pleadings are filed 
and discovery requests served.  Objections to the propriety of the discovery requests follow.  
This issue is fully litigated.  Protective orders are requested, resisted and finally issued.  
Thereafter, mounds of paperwork, much of which having nothing to do with the issues involved, 
are accumulated at great expense and effort.  Extensive motion practice is conducted in what is 
frequently a vain attempt to narrow the issues.  Dispositive motions are filed, resisted and 
ultimately decided.  Depositions drag on interminably.  After a year or two or three, a trial is set 
and the resolution of the controversy is entrusted to either a judge who is a generalist with 
usually no specific knowledge or expertise in the area or, alternatively, to a jury of citizens who 
are selected based upon the principal qualification that they know nothing about anything 
important to the litigation.  After the verdict is rendered, the almost obligatory appeal follows 
with its own labyrinthine process.  A year or so later, the matter is finally concluded.Can there be 
any wonder that alternatives to this have been developed? 
 

II. WORKING DEFINITIONS 
 

 Mediation.  Mediation is a meeting at which a neutral third party, the mediator, assists 
the parties to a dispute to reach a settlement on terms they can all live with.  The mediator makes 
no decisions and cannot force a settlement between the parties.Mediation can occur, by 
agreement of the parties, at any time during the life of a dispute, from a point before suit is filed 
to a point after judgment while the case is on appeal.In a nutshell, mediation is a process where 
the mediator helps the parties resolve their own dispute.3

 Arbitration.For purposes of this article, “arbitration” will be defined as a dispute 
resolution methodology by which the parties agree to submit a dispute to one or more neutral 
third parties for a binding resolution.

  

4  It is a form of ADR in which the parties to a dispute agree 
to present their case to one or more neutral third parties, the arbitrator(s), for decision.  Like 
mediation, the agreement to arbitrate can be made with respect to an existing dispute or by virtue 
of a pre-existing arbitration clause in a commercial contract.  Unlike mediation, the arbitrator, 
not the parties, makes the decision.  The decision of the arbitrator can, by agreement of the 
parties, be either binding or advisory.The arbitration hearing is adversarial and similar to a 
presentation in court, with relaxed rules of procedure and evidence.5

 
 

III. MEDIATION—THE PROCESS  
 

A. OVERVIEW  
 

 Mediation is a nonbinding process usually entered into by agreement. The parties retain a 
neutral third party—the mediator—to help them reach a voluntary settlement. The parties 
themselves decide whether to settle or proceed with litigation. The mediator is not a judge or 
jury. The mediator doesn't determine who is good, bad, right, wrong, reasonable or unreasonable. 
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The parties retain all decision-making authority. Most mediations are the result of an agreement 
between the parties. In many jurisdictions, the trial court in which a condemnation case is 
pending is authorized to order the parties to mediation. 
 When can mediation be conducted? Speaking generally, mediation can be done at any 
time from the date of taking to the final resolution of the case on appeal. This depends on local 
custom, but usually mediations in condemnation cases take place after litigation has commenced 
and the parties have conducted basic discovery. Usually mediations in natural resources cases 
best occur—in litigated cases at least—after the parties have conducted basic discovery. It is 
possible to mediate a case too soon. The parties and their attorneys need a thorough 
understanding of the issues. The best time to mediate is usually after exchange of the appraisal 
reports and limited discovery. Trial preparation expense incurred after this point will simply be 
sunk costs if the case is settled at the mediation.6

 
 

B. MEDIATOR SELECTION 
 

 Mediator selection is critical. The mediator is neither judge nor jury.  The mediator 
makes no rulings on evidence.  The mediator does not decide who is right or wrong or who wins 
or loses.  The mediator cannot force a settlement.  Quite simply, the mediator facilitates 
communication between the parties with the goal being a resolution of the dispute.In natural 
resources matters the parties and their attorneys will find it advantageous to employ a mediator 
with a combination of significant mediation experience and oil and gas expertise. Oil and gas 
cases are not routine. They involve a special language, special procedural rules, and a measure of 
damages unlike other cases. The parties and their attorneys must also decide the type mediator 
they want. Mediators fall into two basic categories, facilitative and evaluative. Facilitative 
mediators, as the term implies, see their role as facilitating agreement and helping the parties 
brainstorm positions and find acceptable solutions. Facilitative mediators do not generally offer 
opinions. They see their role as assisting the dialogue between the parties. Many facilitative 
mediators do not use private caucuses, but choose to remain in the general session throughout the 
mediation.7

 Evaluative mediators also facilitate and help the parties think through and brainstorm 
positions and acceptable outcomes. The difference is that evaluative mediators—when asked—
will also offer opinions on any of the many issues which arise in eminent domain matters 
including the potential outcome at trial. This almost always occurs within the confidential 
confines of the private caucus. The facilitative tools are important assets to bring to bear in an 
eminent domain dispute. But in my view, a properly qualified mediator using evaluative 
techniques can bring an important additional entirely dimension to the process of dispute 
resolution in the context of a condemnation case. Since both parties have qualified counsel 
present, I see no reason for the mediator to hesitate, when asked, to offer an opinion—in private 
caucus—on any of the intermediate issues which arise in an eminent domain case or even the 
ultimate issue in these cases. This is one of the main advantages of employing a mediator with 
eminent domain expertise.
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C. MEDIATION AGREEMENT 
 

The execution of a mediation agreement is the first step in the process. Mediation agreements 
vary by mediator, but usually cover the following basic points: identity of the mediator; the fees 
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of the mediator and identification of the responsible party or parties; timing of the mediation; 
identity of the representatives to attend the mediation; and location of the mediation.  
 

D. CONFIDENTIAL MEDIATION MEMORANDUM 
 

 The attorney’s role in the mediation begins in earnest with the preparation and 
submission of the confidential mediation memorandum. It is through this document, submitted 
separately and confidentially by each side, that the mediator first learns about the issues and the 
factors which will be important in a resolution to a case.  In advance of the mediation, the 
mediator will usually ask the attorneys to submit a confidential mediation statement. The 
mediation memorandum typically covers a number of things including: identification of 
settlement representatives (not counsel) who will attend the mediation; status of discovery; a 
statement of whether the party has enough information to make a settlement offer and if not what 
additional information is needed; history of settlement offers; contested issues of fact and law; 
perceived strengths and weaknesses; status of discovery; and a statement of points the attorney 
believes affects the client’s chances of winning at trial. It is very important that those with 
decision-making authority attend the mediation. Most mediators, me included, strongly prefer 
and recommend that those with settlement authority attend the mediation in person. That way 
they can be affected by the facts and circumstances as they develop at the mediation and have the 
opportunity to see, hear, and evaluate the attorneys and parties first hand.9

 Sometimes an attorney will attempt to “hide the ball” from the mediator in the mediation 
memorandum.  To read some mediation memoranda, one could assume that an appropriate 
approach to the mediation would be for the mediator to simply ask the other side to capitulate 
during the open session.  A presentation of the strengths of a client’s position from the advocate 
is anticipated.  However, an analysis by the advocate of the weaknesses existing in the client’s 
position is helpful at this point. 

 

 
E. THE MEDIATION SESSION 

 
The procedure used at the mediation session can be as varied as the wishes of theparties and the 
practice of the mediator.  However, the typical mediation breaks down into three parts:  a group 
session, several private caucuses and, hopefully, the preparation and execution of a settlement 
agreement. 
 

1. Opening Session 
 

The procedure used at the mediation session can vary with the wishes of the parties and the 
practice of the mediator. The typical mediation breaks down into three parts: a group session, 
several private caucuses and usually the preparation and execution of a settlement agreement. 
The mediation typically begins with a group session at which all the parties and their attorneys 
are present. During the group session, all of the parties and their counsel are present together 
with the mediator.  It is at this point in the mediation that the mediator will typically require all 
persons present, including counsel, to execute a confidentiality agreement. At the 
commencement of the group session, the mediator will discuss her role, the goals of the 
mediation and the procedure to be used.  The mediator will almost certainly stress the 
confidentiality aspects of the mediation and obtain the commitment of the parties to act in good 
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faith throughout the process. In addition, the mediator will, at the outset, want to assure that the 
parties present have the authority to make a binding settlement agreement.  It is critical to a 
successful mediation that the clients’ real decision makers be present with authority to make a 
binding settlement agreement. 
 After the introduction, counsel for each of the parties will be permitted to make an 
opening statement about the case and to outline, for the other side and mediator, the factors 
believed to be the most important in evaluating the case.  Also, the parties will be permitted, if 
they desire, to make a presentation.These presentations are akin to a combined opening 
statement/closing argument presented at trial.  Their purpose is to persuade the decision makers 
on the other side.  Sometimes, the opening statement is the first realistic view the opposing 
decision maker has ever been required to take of the fact that his or her position is not legally, 
factually and morally unassailable.10

 
 

2. Private Caucuses 
 

 After the opening session, the parties usually break up into private caucuses with the 
representatives of the landowner in one room and the representatives of the condemning 
authority in another. The mediator meets separately with each side. In these private caucuses the 
mediator tries to clarify the facts; explore the pluses and minuses of each side; discuss the 
strengths and weaknesses of the other party's position; and obtain an opening settlement offer to 
convey to the other side. Further I usually find it helpful to evaluate how significant the "people" 
problems are so that I can begin to them from the substantive problems.  
 The attorneys must be prepared to assess for the mediator—and client—the prospects of 
success at trial.  Additionally, the advocate must be prepared to evaluate the probable range of 
recovery if the case proceeds to trial.  Hopefully, these discussions will have taken place between 
the client representative and counsel prior to the mediation session, but if not, the attorney should 
anticipate that such discussions will occur during the private caucuses. The client representative 
must also be prepared to engage with the mediator in the private caucuses.  While it is unlikely 
that the mediator will push the client representative for a “bottom line” settlement position, it is 
common to probe the client representative about the strengths and weaknesses of the case and the 
important interests and evaluation factors. Several private caucuses are usually required before 
the parties reach a settlement.11

 
 

3. Settlement Agreement 
 

 Assuming the eminent domain mediation goes as most do and the case settles the last step 
is drafting the settlement agreement by the attorneys for the parties. It is almost always best to 
remain at the mediation session until the attorneys draft a settlement agreement and the parties in 
interest sign it. This precludes a subsequent change of mind resulting from buyer’s remorse or 
other factors. If this crucial step is not ignored, the parties and their counsel can leave the 
mediation confident the case is over. 
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F. ADVANTAGES OF MEDIATION 
 

1. Confidentiality 
 
 Confidentiality is one of the primary benefits of mediation. While litigation is a very 
public process and a matter of public record, ADR is generally confidential, pursuant to the 
protective provision of state law.As a general rule, confidentiality in the context of mediation 
means: that third parties have no right to attend or learn about mediation communications; if the 
case goes to trial neither the fact of the mediation nor the statements of the parties can be used in 
court; communications made to the mediator in private caucuses cannot be disclosed to the other 
party without express consent.12

The advantage of confidentiality in the resolution of any dispute is obvious,particularly so in 
connection with most oil and gas related disputes.  The cloak of confidentiality, in fact, enhances 
the prospect of the successful resolution of most controversies.  Confidentiality is one of ADR’s 
most important advantages.

  Litigation is a very public process and a matter of public 
record. Depending on the protective provisions of state law mediation is generally confidential. 
In addition, most mediators recommend that all participants execute confidentiality agreements. 
A typical confidentiality agreement reinforces state law on the following points, among others:  
mediation statements are privileged, non-discoverable and inadmissible in any legal proceeding; 
the privileged character of the information is not altered by disclosure to the mediator who 
cannot be compelled to disclose records or to testify at any judicial proceeding; and no aspect of 
the mediation can be relied upon or introduced into evidence in any judicial proceeding.ADR is 
almost always more confidential, more efficient and more cost effective than litigation.   

13

 
 

2. Control 
 

 Perhaps the greatest advantage of eminent domain mediation is the control the parties 
themselves can have over the process and the result.  First, the parties agree on a mediator and 
determine the time line on which the dispute resolution will be managed.  Almost every party to 
a dispute wants the dispute over as soon as possible.  Mediation almost always permits a 
resolution much sooner than possible through litigation. It is not affected by the dictates of the 
court dockets.  It can be scheduled at the first date agreeable to the parties.  Mediation permits 
resolution of the dispute at the earliest possible date.In mediation the focus shifts from 
compliance with court imposed rules of evidence and civil procedure, to the particular 
requirements of the eminent domain case at hand. The condemnor and landowner can focus on 
the specific requirements of their eminent domain case in light of their specific interests.   
 The most important advantage of mediation over condemnation litigation is that with the 
help of an experienced and well trained mediator, the parties can decide their own fate. The ADR 
process permits the parties to select the neutral to assist in the resolution of the dispute.  This can 
be a distinct advantage in the natural resources arena.  It would often prove beneficial to enlist 
the services of a neutral with experience in the field and an understanding of the issues and the 
context in which those issues arose.  This is contrasted with the system of litigation where the 
decision is entrusted to judges and juries who are less likely to understand the complex issues 
which arise in natural resources litigation, thus increasing the chance of aberrant decisions. 
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Also, mediation provides the opportunity for creative solutions specifically tailored to the dispute 
and the special needs of the parties.  Through the mediation process the parties have ultimate 
flexibility. 
 

3. Cost 
 

 Mediation has also proven to be more cost effective, usually resulting in significantly 
lower total costs than litigation.  The cost savings can be particularly pronounced in eminent 
domain disputes.  The cost of presenting the complex proof often required in these cases can be 
significant considering legal fees, expert witness fees, court costs, court reporting fees, exhibit 
preparation costs, and perhaps most of all lost productivity costs with respect to employees of the 
of corporate parties required to spend many hours in trial preparation. 
  

G. EFFECTIVE MEDIATION ADVOCACY 
 

 The representation of clients in mediation session is significantly different from 
conducting a trial in court.  In fact, some of the techniques of advocacy used in the litigation 
process are counterproductive in a mediation setting.As noted above, the attorney’s role in the 
mediation begins with the preparation and submission of the confidential mediation 
memorandum.  The preparation of this document often receives little attention.  It is through this 
document, submitted separately and confidentially from each side, that the mediator first learns 
about the issues and the factors which will be important in a resolution to a case.  It is frequently 
the case that an attorney representing a party to a mediation will attempt to play “hide the ball” 
from the mediator in the mediation memorandum.  To read some mediation memoranda, one 
would conclude that the attorney views the mediator’s role as simply to convince the other side 
that his client is one hundred percent correct and that an appropriate approach to the mediation 
would before the mediator to ask the other side to capitulate during the open session.  A 
presentation of the strengths of his client’s position from the advocate is anticipated.  However, 
recognition and an analysis by the advocate of the weaknesses of his client’s position are also 
very helpful in the confidential mediation memorandum. 
 The next order of business is the preparation of the client representative for the mediation 
process.  If the client representative is somewhat, or even completely, unfamiliar with the 
mediation process the task can be time consuming.  It is important that the attorney advise the 
client representative in detail of the role of the mediator and the goal of the mediation process.  
The steps in the mediation meeting should be fully explained.As previously noted, the client 
representative will be invited to make a presentation during the general session.  The decision 
must be made by counsel and the client prior to the mediation as to what, if any, presentation will 
be made by the client representative at the general session.  This is not the time for an off the 
cuff soliloquy. 
 The client representative must also be forewarned about the sometimes slow, frustrating 
progress to be expected during the mediation process.  I frequently tell parties to mediation that 
mediation is like making sausage.  You probably would not want to see it made.  Likewise, you 
may want your case settled, but the process may be somewhat unpleasant.  Frequently, the 
parties find this to be true.  They should be told to expect it.  It will lessen their frustration level.  
Frustrated decision makers are not conducive to a successful mediation.The client representative 
must also be prepared to be engaged by the mediator in the private caucuses.  While it is unlikely 
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that the mediator will push the client representative for a “bottom line” settlement position, it is 
common for the client representative to be probed concerning the strengths and weaknesses of 
the case and the important evaluative factors and interests. 
 In the opening session, the attorneys for each side will be called upon to make an opening 
statement.  That opening statement should outline the important factors to be considered in the 
evaluation of the case.  This presentation is, in reality, more akin to a combination opening 
statement/closing argument presented at trial.  Its purpose is to persuade the decision maker on 
the other side of the merits of your position.  However, unlike at trial, it must be presented in a 
manner such that the decision maker, who at mediation is the opposing party, will be affected 
and, hopefully, persuaded without anger, insult or offense.  Sometimes, the opening statement is 
the first realistic view the opposing decision maker has ever been required to take of the fact that 
his or her position is not legally, factually and morally unassailable.  The goal of the opening 
statement should not be to elevate the blood pressure of the decision maker on the other side to 
stroke level. 
 Likewise, in the private caucuses, the attorney should be prepared to discuss with the 
mediator the strengths and weaknesses of his client’s position.  The advocate should be prepared 
to assess for the mediator the prospects of success at trial.  Additionally, the advocate must be 
prepared to evaluate the probable range of recovery if the case proceeds to trial.  Hopefully, these 
discussions will have taken place between the client representative and counsel prior to the 
mediation session, but if not, the attorney should anticipate that such discussions will occur 
during the private caucuses.14

 
 

H. MEDIATION IN CONCLUSION 
 
 Oil and gas cases are complex, time consuming, and expensive to litigate. They usually 
come with a myriad issues attached. As I stated at the beginning of this article, mediation should 
be conducted in connection with disputes that cannot be quickly concluded by agreement. The 
advantages of mediation include a high rate of settlement success, confidentiality, speed, 
efficiency, control, and cost. Mediation can, by definition, yield a reasonable result that both 
parties can live with.  
 

III. ARBITRATION 
 

A. THE ARBITRATION AGREEMENT 
 

The agreement to arbitrate can come in the form of a pre-dispute arbitration agreement 
incorporated into a contract prior to the emergence of a dispute or, alternatively, an agreement 
entered into after a dispute has arisen. The procedural and evidentiary rules with respect to 
arbitration are based on the agreement of the parties and can be quite relaxed in comparison to 
the rigidity and complexity of the procedural processes that are the hallmark of our litigation 
system.15  Subsequent to the hearing, the arbitrator renders an arbitral award, deciding the 
substantive issues. A number of advantages to arbitration have been recognized, including 
confidentiality, control over the timeline and process, reduced costs, and increased potential for 
preserving the relationship between the disputing parties.16
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B. THE FEDERAL ARBITRATION ACT 
 

1. OVERVIEW 
 

The Federal Arbitration Act (FAA) is the principal federal statute dealing with 
arbitration.17  It was passed by Congress in 1925 to compel the previously reluctant 
judiciary to enforce arbitration clauses in contracts and was the genesis of a new national 
policy establishing arbitration as a favored method of dispute resolution.18 The FAA 
mandates enforcement of arbitration agreements in maritime transactions or transactions 
“involving commerce.”19 The United States Supreme Court has interpreted the FAA 
expansively, finding it applicable to many transactions on the basis of their relationship to 
interstate commerce.20

 
 

2. THE PROCESS 
 

Arbitration is a consensual adjudicatory ADR mechanism. In arbitration, parties to a dispute 
agree to submit the resolution of their dispute to one or more neutral decision-makers. The 
arbitral process involves an abbreviated trial-like adversary proceeding in which the arbitrator 
hears evidence and thereafter determines the outcome and awards a remedy. Typically, the 
parties agree that the arbitral decision will be binding. Under arbitration law there is little 
opportunity for judicial review of the award. 
 
Arbitration agreements are can arise either pre-dispute or post dispute. Parties entering into a 
contractual agreement may, at the outset, agree that any disputes connected with the contract will 
be submitted to binding arbitration. Alternatively, parties finding themselves in the midst of a 
dispute may agree at that point to submit it to arbitration.  
 
The procedures for arbitration are as varied as the parties and their attorneys. The process for 
selecting arbitrator will be set out in the arbitration agreement. There are a number of arbitration 
service providers such as the American Arbitration Association, Judicial Arbitration and 
Mediation Service and National Arbitration Forum. These arbitration service providers make 
available a panel of arbitrators and a set of prepackaged procedural rules for use by their clients. 
Arbitrators may be experts in the subject matter of the dispute, business persons, lawyers or 
former judges. The charges the services of these providers vary, but usually consist of: (1) an 
administrative fee—usually a percentage of the amount in dispute; (2) the arbitrator(s) fees, 
based on an hourly rate; and (3) out of pocket expenses. As an alternative to utilizing national 
arbitration service providers, the parties can elect to design their own process and hire their own 
arbitrator. 
 
Arbitration has prehearing procedures similar—but much more streamlined and limited—than 
that found in litigation. There will be some form of abbreviated discovery, and simplified rules 
of procedure and evidence. The arbitrator will be available and involved during this part of the 
process. One of the greatest advantages of arbitration over litigation is the abbreviated procedure 
and flexibility in scheduling and process. 
 
The arbitration hearing is adversarial. Informal rules of procedure and evidence will generally 
have been agreed to. The hearing will proceed much like a civil lawsuit; but with informal rules 
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of procedure and evidence. The hearing will include opening statements, presentation of 
testimonial and documentary evidence first by the moving party and then by the respondent, with 
cross examination by the parties and questioning by the arbitrator. 
 
The arbitration award will be issued shortly after the conclusion of the evidence at the arbitration 
hearing. The arbitrator decides issues of law and fact and awards the prevailing party a remedy. 
The arbitrator will draft an award setting forth his or her conclusions in a summary fashion, but 
usually without explanation of the award, unless requested by the parties in advance. The parties 
will typically waive the requirement of a hearing record.  
 
As discussed more fully below, there is very limited judicial review of arbitration awards. The 
grounds include only such things as arbitrator fraud, corruption or bias; failure on the part of the 
arbitrator to comply with procedural due process; and failure of the arbitrator to render an award 
within the scope of the authority granted by the parties. Court assistance in enforcing the 
arbitration agreement and collecting the ultimate award is available through the Federal 
Arbitration Act and its state counterparts. 

 
3. SIGNIFICANT PROVISIONS 

 
a. Enforcement 

 
Congress created mechanisms for that enforcement.  Federal courts in which litigation is 

instituted with respect to a matter covered by a valid arbitration clause are authorized to stay that 
litigation pending completion of the required arbitration;21seek an order from the District Court 
compelling arbitration if a signatory to an arbitration agreement refuses to arbitrate or files suit 
instead;22and if the parties have so agreed, judgment may be entered on an arbitral award.23

 
 

b. Vacatur of Awards 
 

The FAA provides only four grounds for vacatur of arbitration awards: 
 
1. The award was procured by corruption, fraud, or undue means; 
2. There was evident partiality or corruption in the arbitrators, or either of them; 
3. The arbitrators were guilty of misconduct and refusing to postpone the hearing, 
upon sufficient cause shown, or in refusing to hear evidence pertinent and 
material to the controversy; or of any other misbehavior by which the rights of 
any party have been prejudice; 
4. The arbitrators exceeded their powers, or so imperfectly executed them that a 
mutual, final and definite award upon the subject matter submitted was not 
made.24

 
 

Generally, these statutory grounds are interpreted on an exceedingly narrow basis.25Some courts 
have recognized a limited number of judicially created grounds to set aside an arbitration award. 
These include circumstances in which the arbitral award is “in manifest disregard of the law,” 
“contrary to public policy,” “irrational” or “arbitrary and capricious.”26
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C. THE ARKANSAS UNIFORM ARBITRATION ACT 
 

Arkansas passed the Arkansas Uniform Arbitration Act in 1969.27  The General 
Assembly followed, in most respects the outline of the FAA, but elected to exclude “personal 
injury or tort matters, employer-employee disputes [and matters involving] any insured or 
beneficiary under any insurance policy or annuity contract” from the scope of the AUAA.28   The 
enforcement29 and vacatur30

The AUAA provides for the court appointment of arbitrators in the event the parties fail 
to agree to an appointment mechanism in their arbitration clause or that clause otherwise fails;

 provisions of the AUAA are similar to those found in the FAA, with 
some modifications. 

31   
a time and method for notice of the arbitral hearing and mandates the parties’ entitlement to be 
heard, present evidence and confront adverse witnesses;32and subpoena power to compel the 
attendance of witnesses and production of documentary evidence.33

 

The AUAA provides the 
court with power to modify or correct an award within 90 days under circumstances in which: 

1. The award contains an evident miscalculation of figures or mistake in 
description; 
2. A matter not submitted to the arbitrators has been the subject of an award and 
the award may be corrected without affecting the merits of the decision upon the 
issues submitted; 
3. The award is imperfect in form, but not affecting the merits of the 
controversy.34

 
 

The issue of arbitrability of claims has frequently arisen in Arkansas. This usually 
requires determining the manner in which arbitration agreements are to be interpreted. The 
Arkansas Supreme Court has taught that the overarching principle is to give effect to the intent of 
the parties.35Doubts and ambiguities regarding the arbitrability are to be resolved in favor of 
arbitration36 but, the arbitration agreement is to be construed in accordance with its plain 
meaning in circumstances in which the parties have clearly expressed their intention.37

Nationally, as noted above, the courts have recognized certain judicially created grounds 
on which arbitration award may be set aside. The Arkansas appellate courts have recognized 
manifest disregard for the law

 

38 and violation of public policy as non-statutory grounds for 
vacatur.39  “Manifest disregard for the law” in Arkansas requires a showing “that the arbitrator 
knew the law and expressly disregarded it.”40

 
 

 
D. CONFLICTS OF LAWS 

 
Another issue which frequently arises is the question of choice of law between the FAA 

and one of its state counterparts such as the AUAA. Not infrequently, the terms of the FAA 
differ significantly from arbitration statutes adopted in the various states.  For example, in 
Arkansas, tort claims are excluded from the coverage of the AUAA.41  They are covered by the 
FAA.42  In Oklahoma, arbitral provisions in nursing home contracts are prohibited; they are not 
by the FAA.43  It is not surprising that significant choice of law questions arise as to whether the 
FAA or state law applies to a given dispute.44 As previously discussed, the Federal Arbitration 
Act applies only to maritime transactions and, more importantly for our purposes, contracts 
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affecting interstate commerce.45  The linchpin of most of these disputes centers on the question 
of whether the transaction at issue falls within the interstate commerce rubric of the FAA or 
not.46  If it does, the FAA applies; and if it does not, state law applies.47

 

 However, the parties to 
an arbitration agreement have the additional option to designate in the arbitration agreement 
whether the FAA or the AUAA will apply and the courts are bound to enforce that provision: 

Here, the parties specifically agreed that the FAA would apply. Where the parties 
designate in the arbitration agreement which arbitration statute they wish to have 
control, the court should apply their choice.48

  
 

E. ARBITRATION IN CONCLUSION 
 

To those unfamiliar with it, arbitration law can seem like a jurisprudential labyrinth 
similar to that encountered by the uninitiated venturing into the Bankruptcy Code for the first 
time.  The boundaries of this area of the law are defined statutorily at both the federal and state 
levels with a significant overlay of common law; again both state and federal. The trick, if there 
is one, is to recognize that the seminal question is whether it is the Federal Arbitration Act or the 
Arkansas Uniform Arbitration Act that is applicable. The answers to all of the other questions 
may be very different depending on the answer to that seminal question. This determination 
usually depends on whether the transaction in question falls within the broadened umbrella of 
"interstate commerce" as defined by the United States Supreme Court in this context or, 
alternatively, whether the parties have designated the applicable law in the arbitration agreement 
itself. Once this determination has been made, most of the questions will deal with arbitrability, 
enforcement or vacatur as discussed in a general fashion herein.   

 
IV. CONCLUSION 

 
 Oil and gas litigation isslow, expensive and difficult with many direct and indirect 
secondary effects.ADR’sadvantages over litigation include:a high rate of success, confidentiality, 
speed, efficiency, control, and cost. ADR usually yields results the parties can live with and are 
likely to honor. It is not a cure-all. Some cases must be litigated. ButADR is a process that 
should be considered in every natural resources dispute and in most; it will yield a good result. 
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