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THE DISCRETIONARY FUNCTION EXCEPTION IN THE

SECOND CIRCUIT

Peter H. Schuck' and James J. Park"

In a society governed by the rule of law, what is the responsibility
of a government to rectify its own errors when those errors injure its
citizens? In the Anglo-American legal tradition, this question has been
debated at least since the Magna Carta, and it remains a vexed one. The
answer to this question is especially elusive with respect to government­
inflicted personal injuries remediable only with money damages, a form
of liability rule that has always been subject to broad areas of immunity
for government, for its officials, and for both. I In the United States,
federal and state laws have waived many of these immunities.

The legal uncertainties surrounding governmental responsibility for
torts committed by its agents reflect a number of political and doctrinal
factors, including the multiplicity of conflicting values at stake. Among
others, these values include society's interests in encouraging
government to act vigorously without undue caution, deterring
unreasonably risky conduct, avoiding judicial control of discretionary
and policy decisions entrusted to the politically accountable branches,
protecting the public fisc from excessive claiming attracted by
government's uniquely deep pockets, and vindicating and exemplifying
the rule of law. Striking a just balance among these goals has proven
exceedingly difficult.

• Simeon E. Baldwin Professor of Law, Yale Law School. Professor Schuck
served as assigned counsel for plaintiff-appellant Dorrell R. Coulthurst in Coulthurst v.
United States, 214 F.3d 106 (2d Cir. 2000), the case analyzed at length in this article.

•• Law Clerk to the Honorable John G. Koeltl, United States District Court for
the Southern District of New York. J.D., Yale Law School, 2000. Mr. Park has assisted
on the briefs for plaintiff-appellant Coulthurst.

I. See generally PETER H. SCHUCK, SUING GOVERNMENT: CITIZEN REMEDIES FOR

OFFICIAL WRONGS ch. 2 (1983).
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