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Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory:
An Analysis of the Preliminary Phase of the ICJ Advisory Opinion

Azusa Shinohara

This article aims to analyze the preliminary phase of the advisory opinion regarding
the legal consequences of the construction of a wall in the Occupied Palestinian Territory,
rendered by the International Court of Justice on 9 July 2004. The opinion was requested
by the Tenth Emergency Special Session of the General Assembly of the United Nations,
convened pursuant to resolution 377A(V) “Uniting for Peace”, as adopted by General As-
sembly resolution ES-10/14.

At first, the opinion considered whether the Court had jurisdiction to give the opinion
requested. Contention that the General Assembly acted ultra vires under the Charter,
especially Article 12, paragraph 1, was denied by the Court on the basis of subsequent
practice in the Organization. Another contention that the irregularity of procedure in
convening the Special Session did not meet conditions set by the “Uniting for Peace”
resolution has also been rejected by the Court. Though it had been alleged that there
was a lack of clarity in the terms of the question in the request and that the question had
an abstract nature or political aspect, the Court was satisfied that the “legal” nature of
the question remained unaffected. Thus, it was concluded unanimously that the Court
had jurisdiction to give the current advisory opinion.

Although the Court has jurisdiction to give an advisory opinion, it may nevertheless
decline to do so, if there are some “compelling reasons’ to use its discretionary power
to respond to the request. None of those reasons alleged — lack of consent of an inter-
ested State, possible effects of an opinion on political negotiations between Israel and
Palestine, nor insufficiency of information and evidence available to the Court — has
been admitted by the Court as relevant, but the Court decided not to decline to give an
advisory opinion. One judge, Buergenthal, cast a negative vote on this point, because
sufficient information and evidence would not be supplied to the Court without the coop-
eration of Israel.

In the end, the preliminary phase of the advisory opinion, very precise and rather
lengthy, could be appreciated as judicially proper and having the possibility of further evo-
lution of jurisprudence in the Court. At the same time, it must be noted that the final
evaluation of the current advisory opinion needs thorough elucidation on the merits
phase of the opinion.



