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'ABSTRACT

‘ _ e - '
The question of Senate performance in the review of

legislation, private or public, has rarely been considered
+10 » &

in a case—study format. This paper critically ‘analyzes Senate
) -] .

-

performance in the review of a private bill and seeks to ;//fah_

draw therefrom conclusions; of a general nature as to the

rdle of the Senate and motre particularly of Senate

- committees.

In so doing the paper considers the function of Senate
committees and their historical role, and concludes that

as presently constituted they are not equal to the task of

‘objectively revieﬁing private or public legislation.
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S

- L/ FOREWORD

-

- This paper is a study of the pérformance of the

Canadlan Senate and the Standing Senate Committee .on
Banklng, Trade and Commerce in rév1ewing a partlcular
private b111 8111 S5-30. It is hot a study of Bill S5-30
or of IAC Ltd, nor is the critical analysis in portions

of this paper directed to either. The intention in
entertaining this project was to examine the‘Sqnate and
its committees; Bill S-30 was selectedwas a convenienf )
vehicle. Profe551ona1 assoc1at10n‘W1th IAC Ltd make 1t *
1mperat1ve to stress that the attention and focus of this
paper is the Senate, not Bill S5-30 or IAG Ltd.

All of the material presented here is public. “Infer-
ences algne are dravwn from evenﬁs of a more private nature.
The inferences are idgn£ified, the events are not.

I would thank the Departmgnt of Political Science,
University of Windsor, fon the opportunity to submit. this
paper in partial fulfillment of the deéree of Mastgr of

Arts, and my Committee, Lloyd Brown- John, Ron Wagenberg,

and Dean Ron Yanni for their comments and encouragement .

v
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R INTRODUCTION' -% T ] -
R o R St SO :
The purpose of thlS paper Ia to 1dent1fy and examlne

-

: ' the eleFents'of pol;py and pOllthS 1nherent 1n the 1egls—

. %atlve procedures of the Senate of Canada ; The‘dlst;nction

Senate a@dolts qoﬂ%ittees'examineprivate Billsi' In ‘an
. in \ . .

effort to furtheradellneate ‘the dlstlnstlon, I follow in

some detall a partloular b111 Blll S =30, An Kct to.

-

Inoorporgte the'Cont1nenta1 Bank of Canada which has certaln

1.7 Pol;tlcs and Pbllev S
- L ! e
qu purposes of t .Btudy, the terms 'polltics‘ and

"policy! are understood flrstly, as denotlng functlons that

may be ascrlbed to leglslatlve bodles Thus the’Senate and

tion, 3 polltlcal functlon‘ and amendment to publlc legls—
latlon ; a pollcy function Both- of these elements are
present whenever the Senate examines prlvate leglslatlon ’
Yet polgtlcsqhas been descrlbedaelsewhere ‘as the allocatlon
‘of Scarce resources in pO%}tlcal soolety, and pollcy as

the 'output"of the polltxcal system, influenced hy the

-

1 First Sesslon, Thlrtleth Parllament 23-24 Elizabeth II .
(1924—75) Passed by the Senate on Thursday, 13. November'
1975. :

, . - . ‘ .
. . . .
. [
- . 1 .
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i

yériOus input pressures placed upon the allocaﬁive‘mechanisms
of that system:? Indeed, the English political is derived
from the French politique, the Latin politicus, and the Greek
politikos, aqﬁ means generally 'proéeeding from policy'. In
this way, and under this meaning, po;ifics'and policy are
inextricablyflinked.

In the;rgvieQ of publiclor private legislation the
Senate and senate committees make political decisions,‘e.g.
decisionséwhich ‘elanate from established policy.’ A political
decision based‘upon,public policy, or gofernment policy, has
as its chief derivative—the policy followed. Yet the terms
tpolitics' and 'political' must be unde;stoodlasﬁbrqader
‘than considerations of policy alone. In maﬁy instances,
policy may be a very minor influence upon the decision -
reached. Thus common usage of the term 'political decision!
eﬁcompasses more than the mere followiﬁg of an established
policy. It invokes the presence of non-policy variables,
sugh;as ideology.and class, which affect the 'choice' open
to the decision maker.

In its examination of Bill S-30 the Senate, and more

partiduiarly the Standing Senate Committee on Banking, Trade

and Commérce, had before it an established gd%Efnment policy

See for example Harold Lasswell, Politics: Who Gets What,
When, How (Cleveland: World Publishing Company, 1958),
and R. Van Loon and Michael Whittington, The Canadian
Political System, Environment, Structure and Process
(Toronto: McGraw Hill Company of Canada Limited, 1971).

‘b
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towards banks and banklng 1n Canada, described in greater
-1"-(

detail in Chapter Four below This policy was generally

-

ignored. fThe decision of the Senate‘aﬁd of the Committee
in acceptiﬁg Bill S-30 without substantive amendment was not
a 'poiiticél;.de;ision in the sense that it proceeded from
policy. It was influenced by poliﬁical.factors, épart from
policy, with the result that the interests of aosmall
private group,of supplicants ;eré advanced in the face of
an establlshed public policy. Thus the second meaning of
p011t1cs and policy incorporates, and is -distinguished by,
the elements of the political process, e.g. the allocation
of scarce resources, which prevail in direct.conflict to.
policy prerogatives:3
2. Bdill 5-30

The paradox in selecting Bill S-30 as the subject of

an invest;gation into the deliberative processes Jf the:
Senate and Senate committees rests in the nature of the

Bill itself. The Senate had never seen a bill like Bill
S-3d. It was'a new ekperience'to Senators and to administra-
tive personnel; a private piece.of legislation'(and there-

fore binding upon a very select group of persons) with

public consequence. As such, a study of the Bill could not

3 'Policy! includes both active and passive functions. In
following established policy the Senate performs the
latter; in amending government bills ,or conducting
studies in areas of concern and reporting thereon, the
Senate performs the former. 4

iy
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be .expected to occasion the typical Senate reaction te
private legislation, and would not serve as.an effective
means from which to draw general hypotheses. Yet the Senate
did react almost indifferently. to the Bill, and_when the
Bill is understood, this fact ﬁakes it an excelient and
demonstratiﬁe subject capable of’éupporting hypotheses of
a general nature. .

Bill S-30 wés selected as the .subject-matter of this
study for this réasbn. It was also selected because it
pgovided an'opportunity to observe directly the personnel
and processes involved in the passage through the Senate of
private 1egislafion. As an articled student in Ottawa'witﬁ
easy aécess to the Senate and to the political environment
of Bill S-30, I was able not only to observe but to
participate in its passage.

3. 'Participation and Observation

Observation has always been, in the words of Bollens

and Marshall, 'an invaluable metHod £oF the-discovery of
actual beh‘aviour'.4 Among the methodology used to observe
politiéal behaviour, is the transition of general observa-
tion known as 'participant—observation!,where the researcher
becomes in effect a member of the activi%y he is observing.

Through a process of immersion in the activity‘being studied

4 John C. Bollens and Dale Rogers Marshéll, A Guide to
Pazticipgtion_(Englewood Cliffs: Prentice-Hall, 1973)
p.35. .
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he attempts'to see thé world the way the subjeéts, of his
inquiry see it'.5 The p#pticipant observer is concernéd
with the.'what, when, where and how' of political "and* ¢
social interaction.

The essentialdcharacteristic of 'participation-

observation' is this factor of actual participation in one

or all of the elements which constitute the subject matter

!

of the study. It is the opposite in form, and in substance,

to the detached, disinterested observer who sets out  to

prove or disﬁrove a particular, identifiable hypothesis.

As an approach go the study of political behaviour, it does

not necessarily exclude contemporary.metﬁods of political
analysis. The participant-observer may or may not be a
behaviouralist, partial to structural-functionalism or Q:
systems, analysis. But if he is, these contemporary approaches
will only supplement the basic element of his own approach

to the study of a particular topic of interest, which is

the participation in as many elements of an on-going process

as is possible.6

5 Ibid,,p.36.

6 As Bollens and Marshall point out, Ibid.,there is no
agreement as to how much participation is essential for
the participant-observation method. The answer is )
likely 'as much as possible!, provided that the partici-
pant-observer does not become 80 involved as to lose his
objectivity. :
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The pérticipanﬁ-observe; does not begin with a well
Aefined hypdtheéis. His bonclusions‘are based upon his
experience in not only observing the subject matter of his
inquiry but in participating in elements of it. By taking
an active part, he hopes to come to terms with a framework
for whatever conclusions he.may wish to draw. While he may
have the advantages 6f contemporafy:modes of analysis, his
goal is to reach rather than test out a hypothesis through
gxpgriencing‘what he wishes to understand. His conclusions
aré consequently specific rather thaa universal, but once
reaéhéd, they may be measured as general hypotheses through
more conventional means.

K.C. Wheare, without iﬂtending to do so, has identified
through analogy the difference between the generalist and
participatory approaches to studying political behaviogr.7
The political scient?st can either 'hack his way through
the jﬁﬁéigmggfggggugg—h; éanmiﬁb'to get a bird's eye view
of the terrain from the air'.8 The explorer on foot, indeed,
is participating in the process, learning as he goes.along.
Yet he would not enter the jungle without some knowledge of
what it was and what he could expect to find. The more
detached analyst. gets a 'bird's eye view', but does not

experience the contact with the elements of what he is

studying that the participant ekperiences.

7 K:C. Wheare, Go ment_ by Committ {Oxford: Oxford
University Press, 1955).

8 1Ihid., at p.VII.

4
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In the examinatién‘bfﬁthe Senate's performance on
Bill;S—SO;»Inﬁo@lowed«closely eveﬁyastage.OE ﬁtsiprogression.
The result is a set of conclugidns which are admittedly
restricted to the Bill itself, and may not be universally .
descriptive of Senate ﬁerformance. Again, Wheare has

- -’ ' .

unconciously identified and answered this dilemma’

The expiorer on foot will know a part, but he

will not understand its relation to the whole;

the explorer from the airp will see the whole

but he is certain to miss or misread.or to mis-

“understand some at least of the parts.9

The essence of the participant-observer approach is,
therefore, that it amplifies and‘supplements studies of a
more generalist nature. In so doing, it may or may not
result in conclusions which verify those of the more
broadly defined studies. While the Senate of Canada has not
received voluminous treatment, those studies of its per-
formance which do exist are generalist in their -approach.
Even the more recent studies of committee rerformance which
utilize the descriptive mechanics of statistics seek general

conclusions, essentially untested through specific example

based upon participation in the committee process itself,l1l0.

9 Ibid,, at p.ix.

10 A certain argument contra the methodology used in this
study is that .conclusions reached are restricted to
the particular factual circumstance. If this is 80,
it is not necessarily a bad thing. Politics is circum-
stantial, and general hypotheses are forever falling
prone to specific instances which quegtion their univer-
sal application. 1In Support of the participant-observer
approach is the need for the case-study descriptions of
political events which it promotes.
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Practice of participant—observation has its drawbacks.

"The student of any particular proceés or pﬁenomenon must be

careful to maintain his ability tolsee_the phenomenon‘from
the outéide, and must‘conétantly guard against both aversion
and over;identification.ll As part of the methodology‘he
adopts, the participant-observer tries to identify with each

of the individual typologies involved in the subject process.

In following Bill 5-30 as .a participant-observer, I had the

opportunity to assess the difference in approach ‘of three
character typologies; the lawyer, sponsor, and pdlitical
scientist.

(i) The Lawver

Following a piece of legislation through the Senate

 from the vantage point of the practicing lawyer has consid-

erable advantage in the comprehension of the subtleties of
the legislative process. The lawyer is trainqﬁ?&b,rationally
assess form and substance, and is concerned with both

procedure and performance. Thus the Rules which guide the

" Senate hold a certain fascination which might not be

attractive to the non-legal mind. While the'politicai

- scientist might find his own interests in the interaction

on the Senate floor and Senate cofridors, where policy and

politics come to terms amid the vagaries of party loyalty

11 This point is made in Jackman Wiseman and M. Aron,
Field Project Sociolo Stud nts,(San Francisco:
Canfield Press, 1970).

o
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and social class, the lawyer looks to practice as represented

by the use made of the Senate rules. He is fascinated not

with the ends of Senate performance but with the-me;ﬁs
. - t‘-
employed. He studies the rules in the abstract to learn

how the Senate should operate, and then looks to see how

they are modified in practice: contracted to de-limit and

distinguish, expanded to incorporate by reference a
particular objective. -He is aware of the force majeure

in the rulings of Mr. Speaker. By concentpﬁéing on the
legalisms of Senate performance the ,lawyer may miss signifi-
cant measures of Senate practice which refleét ﬁpon the
relative importance of ﬁhe Senate in tﬁ% parliamentary
process, and which aﬁplify the imperatives of reform, but

he will not fail to comprehend the imporéance of the rules
and their manipulation in analyzing Senate attentions to a
particular measure.

Furthermore, the lawyer is in the enviable position of

appreciating the complexities of legal draftsmanship, and
i

can more readily come to terms therefgre, with the problems
inherent in the committee system of the Senate where
expertise is not a common commodity and comprehension often

sacrificed in the face of the imperatives of schedule.l?

L
12 | Schedule is, I’aé\ﬁonvinced, the prime factor in
committee performahce. Time consistently intervenes
and prevents the generally: overworked committee from
reaching a good understanding of the matter before it,.

N



H; looks ;t.committee pgrformangé from a vanﬁage point f;reién
to the casual observer ;r political scientist. The lawyer =
bringé to his analysis of committee behaviour a bias toward
the intellectual purities of judicial procedure, and finds
it difficult to abidé with a chairman who is less than
impartial, or Qith a procedure which permits members 'to vote
on a matter before committee despite their absence when the
. ' evidence was tendered. In effect, the lawyer tends in his
pre—conceptions to sterilize the whole process --"he rejects
the politics of Senate and committee behaviour:which other

observers find so natural.

(ii)‘ The. Sponsor

. The sponsor of a piece of legislat;on seeking Senate

- approval has different objectives in noting its progress
from the disintefested observer;-ﬁe he lawyer or politicai
scientist:l3 He is not particularly interested in form or
function of either the Senate chamber or the committee room.
Nor is he particularly concernfd with the rufes, except as
they effect the progress of his own Bill. His concern rests
not with the performance in the abstract, but with results.
ﬁe is truly Machievellan in his approach to the legislative

body. The end justifies the means, and circumstance, his

own, is always a determinative factor.

13 The term sponsor is used here to identify the extra-
parliamentary proponent of a particular bill. Later
on it is used to identify the Senator who marshalls
the bill through.



11 - . _ f

\ - the vantage p01nt of_Spgqsgr is an educaﬁlonal experlenée.
The sponsor is a back-room ﬁan. He éets aside what he qén-
siders to be the showpiéqgs*oﬁ'Senate'perform;nce, the. debates
in the chamber and £he formal committee hearings,.and concen-
trates on the polfé{cé of influencé and persuasioh. He does :
not approach groups, but members, and the 1nd1v1dual Senator
becomes h1§ target,. Through the parllamentary agent or on
a péféonal baéis, @he sponsor attempts to attain his objective
by ignoring the s&;temié structures and procedures énd concen-
trating.?n individuals.l4 In most cases he is a bﬁsinessman,
and he brings a businessman's style to the problems before
him. I have often been amused,.but not neEessafily uhsympa;
thetic to the frustrationS"éxpressed by businessmen in the
face of the politics of the legislative process, Phat-not
altogether dysfunctional mingling of independent  thought,
party ailegiance and personal ambition. The'sbbnsor is not
concerned in the abstract with any of these elements, but he

. . Q
may find that in the concrete terms of his own objectives

[+

each has an effect on the strategy whiéh his parliamentary
agent and Senate sponsont(the moving Senator) ;dopt.
(iii) The Politi Scientist
The interests of the political scientist subsume those

of the lawyer and the sponsor. While he is not generallyl

14 The parliamentary agent is the extra-parliamentary
administrator in the progress of a private bill, and
is discussed in Chapter Three below.
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légally;trainés, the political scientist is aware of the
institutional parameters which define Senaeé performance.
His measure of .the rules is not based upon legal niceties, .
but upon their effect as one of many elements he cares to
identify in what he describes-és the political process of
Senate practice. He seizés upon the very elements which
the lawyer rejects. " The machinations of debate on the
L-.Senate floor, placed against the backdrop of historical
insignificance of that body, nonétheless continue to
fascina£e him, either through recognition of that historical
backdrop or in defiance of it. The political scientisl accépts
the tendency of the committee chairman to step into the fray;
indeed, he brinés hi;wﬁethodology to pinpoint the extent over
time of the influence of -the chair in committee Qeliberation.
He does not reject but seeks to uhderstand and monitor this
influence. In following the progress of a partieular private
measure through the Senate and perhaps on to the Hoﬁse,
the political scientist wishes to use the bill as a cataiyst
hopefully capable of demonstrating the interactigq §f the
political elements of the total process. He, unlike thé
sponsor, is not particular}y concerned whether the bill
succeeds or not, yet he-will find much to study in the
manner in which the sponsor endeavours to ensure its success.

Unlike the lawyer, the political scientist will not be

overly concerned with the drafting style and legal conundrums

e

2.
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posed by the particular measure, but he will be familigr
with it in general terms in récbgnition of its importance
as another variable in the 1egiélative procesg.

T ﬁave taken‘the time to outline inlcapsule form the
;nterests and aftitudes of the iaw&ér, éponsor and
political scientist; because in the progress of this study
of a private bill in the Senate i have, through circumstance,
had the advantages of following Bill 5-30 through the
Senate under the guise of a;1 three ® Being so closely
involved with Bill 5-30 had its disadfantéges as well ;
however. As a student articled to the parliamentary agent
and thereby assisting in the.sponsorship of the Bill; I
was brought closer to the Bill and the processes than would
havé'been the case had this relationship not existed. As
a political scientist studying the Bill, I have been able
to take advantage of background knowledge derived from the
literature and relaté it to what was in essence develéping
before my eyes. The combination of these roles (and
attendant ideals and philosoﬁhies) was, I think, generally
salutory to my objective. However, certain disadvantages
arose which I could not avoid.

The political scientist was s&mewhat suppressed. Thq
participant-observer has some difficulty in making independent
representations to those involved as to the nature of fhe‘
subject process because of his identification with the matter

o
at hand. However, the advantages of proximity to the
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process far Qutweigh ﬁhe atténdaﬁt disgayqptages. Thg
limited restrictioné effgcted.by identifiqaéion with the't
subject maﬁter are generally smafl as contrast;d with the
tremendous access to ﬁelevant materials anq pr5ctiq§..

This study was conducted in the following manner. .The
essential first task was to effect a cémplete familiariha—

-

tion with Bill S-30 itself. This necessitated review no

only of the Bill, but of the Canada Bank Act,ls'and
baﬁking circumstances in Canada generally. Chapter FEour of
this paper analysesiand describes in some detail Bill.S-30;
and more importantly places it in perépective through
discussion of banking powers as provided in the.B%ék Act,

and through description of the dicennial reviéw and amend-
ment of that Act, a factor of considerable importanuato the
future success of Bill S-30 in the House.lé.

The sgggnd task was té become conversant with the
Standing Rules of the Senate, which establish the legal para-
meters and time frame for the.presentation and progression T
of a private member's bill. . In so doing, it was not suffic-%
ient t5-rgly on the Rules themselves. The role played by.
precedent in the Senate made it imperative t; feview

'

textual sources treating parliamentary prattice in general

15 The Bank Act, S.C. 1966-67, Chapter ‘87, Section 1.
16 The experience of Bill S-30 in the House will be .raised
 from time to time throughout this paper, and treated in
some detail in Chapter Five. It is a most useful foil
to discussion of Senate performance. .

J



‘and in so doing prov1d

. e -5 -,
and,Senate practlce ‘more Sp301flcally Chapter Two AP

outllnes the practlce and procedure of the Senate of*Canada, 3

i6s the framework from whlch the

anélysiq in Chapter Five proceeds.

'The third stage to be completed before studiing and

AN

actively fdllowing the péogreséioh of Bi11.5—30 was the’

ﬁ

interviewing of Senate personnel Con31derable emph351s

was placed here Onthe hitherto neglected commlttee clerks

‘and parliamentary draftsmen. Their roles are of consider-

able consequence .in the overall législative process, yet

they have never received more than perfunctory treatment.

.

]

Chapter Three'giﬁgs them some of thebattention they deserve

and, insofar.as committee clerks are concenned challenges

, the assertion of Vaﬁ Loén and Whlttlngton that commlttee

clerks "are rather Junlor people wlth purely cler}bal
respon51b111t1es" 17 The Chagter identifies and details
the functions of each and every person who has a r;ie.to
play in the ‘presentation of priva£e leéislation and the
functioning of Sen;te committees. .

Many of the in£ér;ieWS in this stgdf were not interviews
in the formal sense at all. However, the dif%erence is one

of degree rather than kind. While some were formal, others.—"

- . ¢
were actually conversations,inﬁ%he course of an act1v1ty

™

. related to the prbgress of the Bill. They differed from

the formal interviewing only in the absence of structure

L]

17 Yan Loon and Wﬁ}ttington,-gp,cit., p.475.
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inherent to formal interview metﬂodology. They were as ~
highly produétive in‘their informality, if not more s0,
éhan'were thoée discussions of a more formal nature.’
The fourth and final stage in this study was the actual
moniﬁoring of; gnd participatibn in, the progression of
Bill $-30 through the Senate.  The results of this pyoéess
are presented comprehensiyely ;n Chapter Five. As this
paper is not intended to be a mere history of the passage
by the Senate of Bill 5-30, the analysis in 'Chapter Five
does not'prggeed by means of sequentiél description of each
stage, but rather identifies c;rﬁgin features of its
presentation relevant to the purpose of the study. e
While not particularly germane to the.scope of this
study, which centres on the Senate, the fate of the Bill
in the House is nonetheless of tangental interest. Chapter
Five briefly outlines yheﬁiffferences in thé progress of ,
the Bill in the House %}om ité progré;s in the Senate. In
so doing it illustrates the rationale for proceeding in the
Senate rather than in the House in the first instance. I am

not cpnqernéd with the performance of Bill 5-30 in the House,
g -
but it would be foolish not to take notice of the influence

exefted uipon Senate deliberations by the'ever~preseﬁ%
knowledge that the Bill would be presented to the House for
further scrutiny.

' 4. Hypotheses

The Senate is a much maligned institution, yet there is
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a relative paucity of material on Senate committees and

their respective functions. Only two major texts on the

Senate make any effort to treat Senate committees in any

'detall 18 A number .of articles have been’ wrltten on

legislative committees generally, but none have appeared on
examination of Senete committees specifically.19

It is a general hypotﬁesis of this study that the’
Senate could be a viable element of the legislative process
in Canade. Yet in order to attain. this viaeility in
deed as in word, the work pafterﬁs of the Senate committees
mus£ be restructured and re-organized. The trend documented

<

in Chapter One toward the use of Senate commitgées as

vehicles of policy determination has made all the more

timely a re-evaluation of the role of the Senate in the

Modification of legislative enactments.

18 F.A. Kunz, The Modern Senate.of Canada 1925-1963: A Ra:
" Appraisal (Toronto: University of Toronto Press, 1965),

and Robert A. Mackay; The Unreformed Senate of angdg
revised edltlon {Toronto: McClelland and Stewart, 1963)

19 Among the better general articles are: H.R. Balls,
The Public Account’s Committee", Canadian Public
Administration, 6(1963) pp.15-34; Douglas Fisher,
"Parliamentary Committees in the 24th Parliament",
Waterloo Review, pp.44-58; C.E.S. Franks, "The Committee
Clernks and the Canadian House of Commons, The Parlia-
mentarian, 50 (1969), pp.28-35; T.A. Hockin, "The .
Advance of Standing Commlttees in Canada's House of -

Commons: 1965 to 1970", Canadian Public Admln;stgatlgﬁ,.
13 (1970}, and J.R. Mallory, "The Uses of Legislative

Committees", Canadian Public Admln;strgtlog (1962)
pp.1-14. ;
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'In ésséssiﬁg the work of the Senéte in reviewing
Bill S-30, thrée more épecific hypotheses are advanced:

(i) The Senate of Canadaiis noﬁ suited to considera://r
tion of private or public legislation.of any signi%icance.

(ii) The poliﬁics of Senate ﬁerﬁprmance interfere
- with the Senate'!'s responsibility to consider and eqforce
public policy. |

(iii) Zhe homogenéity of Senate membership is
dysfunctional to its performance as a 'representative\
body capable of assessing and reviewing public and private
legi;iation objectively.

These hypotheses represenﬁ the substantive results of the
methodology utilized in this study; The fact that they can
be legitimately posited and supported through analysis of
a specific nature lends credence to future studies based on
the pérticipant—obserﬁer format. .
| -In summar&, the form of this paper is as follows.
Chapter One treats briefly the historical and legal back-
ground of the Senate, discusses the role of Senate committees
and producés new data on the performance of these committees.
Chapter Two 1;oks at Senaﬁe rules of practice. Chapter
Three describes the personnel who are involved with a
private member's bill,:§nd applies Wheare's E1assifications
of membership to the Sehéte Standing Committee on Banking,
Trade and Commerce. .Chahter Four describes Bill $S-30 and
places it in the perspective of banking in Canada. The
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~ fifth Chapter looks at seven characteristics of Senate

performance in receiving and™passing Bill S-30, and then
constructively compares each with the performance to
date of the House. The paper concludes with a restatement

J
and dlscu851on of the hypotheses noted above,
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"CHAPTER ONE - THE SENATE AND SENATE COMMITTEES

The design of this first chapter is not to repeat
informatfgn available.elsewhere on the historical backgroun@'
of the Sen;te and its defelopment to the present. The
variance between the intentions of the Fathers of'Confedéra—
tion and the role currently played by the Senate in the
parliamentary process has been adequdely documénted by a
relatively small‘group of commentators, most prominently
Mackay and Kunz.l I intend to pass briefly over the legal (i
and historica} traditions of the Senate, and concentrate iﬂ
g;éater detail on the nature and form of Senate committees.
In so doing I in&icate that the future of the Senate as a
méaningful institution rests in the work of the Senate

-]

committees.

1.  The Senate of Canada '

Th; Senate has its legal foundation in the British
North America Act, 1867 (BNA)%‘ Section 17 of the BNA
provided for the constitution of the Parliament of Canaéa,

which was to consist of the Queen, an Upper House styled the

Senate, and a Lower House styled the House of Commons.

1 F.A. Kunz, The Modern Senate of Canada 1925-1963: a Rg—
Appraisal (Toronto: University of Toronto Press, 1965),
and Robert A. Mackay; The Unreformed Senate of Canada,
revised edition (Toronto: McClelland and Stewart, 1963).
2 30-31 Victoria, C.8. For an excellent collection of
pertinent statute material see M. Ollivier, British
North America Ac nd S cted Stat 1 - 2,
Ottawa: Queens Printer, 1962).
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Section 21 of the Acf provided for é Seﬁate ﬁemg;fship of
seventy-two Senatoré. The number oflSenators now staﬁds at
one hundred and §w6.3

The BNA Act (1867) created three .divisions, Ontario,
Québec and the Maritime Provinces (Nova Scotia and Ne@
Brunswick) in étructuring Senate membership. Ont;rio and

Québec took twenty-four senators, Nova Scotia and New

Brunswick took twelve each. By the British North America

2
1

Act, 1915, to these three divisions was added a fourth
*comprised of the western provinces of Manitoba, British
Columbia, Saskatchewan and Alberta, each of which was given

six Senate seats. Prince Edward Island has four senators,

and Newfoundland, by virtue of Section 4 of the Act of Union.
I

has six.

Sections 23 to.36 of thé BNA Act 1867 provide for th;
quélificgtiqns and appointment process of Senators.
Appendix II reproduces the pertinent sections of the BNA
1867.as‘amended. The privileges, immunities and responsi-
bilities of Senators are described in The Senate and House
of Commons Act, RSC 1@%2. c.249 (as amended). It ié under

.this Act that the Senate takes its power to amend from time
to time its rules of procedure.

Mackay reports that six days out of a total of fourteen

A

3 The increase was effected by the British North Ameprica
Act 15 (5-6 Geo V, 45) and by the_British North
America ENo.l) Act, 1949 (12-13 Geo.VI,c.22).




T- 22 -
spent at Quebec ;n discussing the representat10na1 balance
in a united Canada wgre devotedﬁtc the constltutlon of the
Senate. 4 The essential features of the proposed upper
house were outlined by 'John A. Macdoneld.s Upon his
resolution the constitution ef the Senate crystallized in
fhe form and membership noted above.

Politically, the nature of Senate membership proved
to be the essential compromise of the Québec Cocference,
the essence of the federal compact. Yet despite the
practical political considerations formative in the Senate's
constitution, its perceived functions were based in theory.
The Senate, in the first place, wes intended to protect
sectional interests in the face of the centralizing tenden-
cies of the Lower House. Second, it Was to provide a check
on the legislative capacity of the House of Comﬁons, therebj
regulatlng in more substantive form expected encroachments
upon democracy 6 Prov181ons of the BNA Act (1867) respect-
ing qualifications of.Senatore indicate that the Senate was
also intended to represent “the interests of property.

Mackay notes that thesejintended functions are purely
negative. It was ne§er assumed t he Senate would take

any part in leadiqg public cp1n1 n or/;gfiuencmng in a

4 Mackay, op.cit,, Chapter One.

§ For discussion of Macdonald'!s role and attitude toward
the upper house see Mackay, Ibid., Chapter One.

6 Ibid.
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positive manner public policy. It was to control and
regulate, not to initiate. The Senate was, in Macdonald's

words, to reﬁresent'"the sober second-thought in legislation“.7

.TheSe'words have been seized upon often since Macdonald

‘delivered himself of them in the face of the decreasing

efficacy of the Senate in the amendment and/or rejection of
legislation brought up from the House of Commonsl

2. The Role of Senate Committees

It is my impression, after following Bill 'S-30 in an «
active way through a Senate comﬁittee and attending the
hearings of many other Seﬁate committees, that the strength
of the Senate.depends.now and must certainly depend in the
future upon the. performance of Senate standing and special
committees.8 E‘ﬁn thougﬁ the éapacity for substantive

amendment to public bills is greater in Senate Committees

. than in Committees of the House (given the lesser importance

of party politics in the former), statistics do not evidence

a high ratio of Senate performance .in amendments to govern-
A

ment bills.? Votes of non-confidence are not made in Senate

chambers, and Senate committees tend to be less partisan in

7 Noted in Mackay, op.cit.

8 Standing committees are permanent with a Sp301a11zed
mandate. Special committees are essentially ad hoc, struck
to investigate and treat a particular matter.

9 See Mackay, op.cit., Appendix I. His statistical data

indicates the inadequate performance of the Senate in
the modification of legislation sent up from the House.

<
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" their examination of government bills thaL House committees,

.

but the Senate continues; an committee and -in fhe chamber
itself, to allow governmeﬂt‘legislation to pass through
without substantial amendment . |

The role generally aséribed to Senate commitﬁeeé is
iaentical to the role generally given to phe Senate itself.
Senaté committees, in the review of public bills at least,
,Are intended to provide a close and specialised examination
to sdpplement the overview nature of the Senate's function
to. provide 'sober second thought'. The failure of the
Senate to amend or reject more than a small proportion of ?
government bills reflects uﬁon the committees themselves,
and has given rise to.cries for-the abolition of the Senate
as an archaic and meaningless institution.19 Ye£ this
reaction, while attributing failure to the Senate standingi
committees in their review of goverhment legislation (their
political role), overlooks the functions exeréised by Senate
standing and special committees in their inquiries into
general policy areas. It is this role of Senate committees,
the policy role; which provides some purpose for their
existence and for fhe Senate itself in the piﬁliamentﬁry

11
process.

Tq investigate this point I reviewed the operations of

10 See Kunz, op.cit,, C.4.

11 Theoretically, it may appear difficult to-justify any
role for a non-elected body in a democracy. Yetthe
Senate committees could perform a useful, non-controversial
purpose in investigating and advocating solutions to
problems of national significance to Canada.
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Senate standing and special committees £rom 1903 through
and“including i974. - The Senate special cbmmittees deserve
pa;ticular‘attenfibn. Standing committees are given a
particular generally defined area of responsibility, and
review all matters within that defined area which are
referred to them.l2 The review of legislation, which in
effect is 'defined policy', is tﬁeir primary function.
Special committees, on the othef hand, are ad hoc committees
which are struck on thé recommendation of the Senate ta
examine a spécific and particularized area of concern.
While Senate standing committees have, as their -primary role,
the examinagion of defined government policy in the form of
enabling legislation, special committees have as their .
primary role the definition of policy itself. The trend
wﬁich I have obéerved is towards an expansion of the role
of Senate special committees inlthe advgcation of general
policy, and an increase in the number of general policy
inquiries refegreq to standing committees.‘

Between the years 1903 and 1974, a total of 120
special committees were struck to inquire into specific areas
of concefn. Of these, 25, or 21 percent of the total, were
concerned with internal matters, the most common being
speciql committees on rules and orders. A further 32 of

these special committees were concerned-with particular

12 It is an essential characteristic of Canada's parliament-
ary committees that they are not self-starting. They
may only act when a matter is referred to them. °
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pieces of législation. Inrperforming th?s fﬁnction, the
special committees effectively pre—empted ghe specialized
.standing committees to which a particular piece of'legislé-
tion woﬁld normally have been reférred._ The greater parf
of these special committees, 63 or 51 percent, were not |
concerned with defined government policy in the form 6f
legislation, but with the search for a suitable policy in
response to an existing problem. |

This figure_gf 51 percent is of considerable importance
to an understanding of Senate committee role and performance.
It illustrates the particular use and value of special
" committees and the policy capabilities of the Senate
committee system,'énd of the Senate itself. The review of
government legislation is a political function. Inquiries
into the Saskatch;wan Watershed (1907), Mineral Resources
(1909), Promotion of Trade (1916, 1917), Development of Oil
Shales (1920), Unémpioyment in Canada (1921), and Canadian
Sealing and Fisﬁing Interests (1934) are policy functions.

The policy function of Senéte committees is on the
increase. Indeed, since tﬁe 4fh Session of the 19th Parlia-
ment of Canada (1943-44), Senate special committees have
been struék’only for the purposes of investigating a general
pelicy area. |

There has not been a single special committee struck
in thié period to consider already established policy in

the-form of government legislation. Up to the 1943-44
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.sess8ion, special committees to examine particular governmént
bills acqouqteé for 37 percent of the ;total to that date, |
while general éommittee inqﬁiries ac;ounted for 33 percent. f
Of the 63 special c&ﬁmittees struck to make general policy . k\\\
inqﬁifies, almos£ half have éﬁpéared since the 4th Session
of the 19th Parliament. Of these, half again have appeared °
since-l?65-13

A further trend illust;ated by consideration of‘Senaté
- special committees is the increasing co-operation betwee&\\q;j/,
Senate and House sp%cial committees in policy inquiries.

Joint ‘special committees mirror concerns of Government
anlearliament in a éonétantlf changiﬁg society. They
emphasize too the reactive Aaﬁure of the Canadian policy
process. In 1965 the Liberal government was struggling
with the administrative complexities of a national Canada’
Pension Plan. One of four joint special comﬁitteqﬁ not
surprisingly was the Special éqmmittee on the Pension Plan.
The others considered';onéumer credit, fndian claimg, and
penitentiaries. In the 1966-67 session, joint committees
considered the administration of justice, consumer credit
(cost of living), criminal code (ha£é propaganda), divorce,
immigration, national and royal anthems (a fitting centennial

”,

concern), penitentiary and publiqﬁggz:i;:, The 1967-68

session continued the qu¥e, agﬂ added e Special Committee
T e

13 Appendix II comprehensively lists the Senate special
committees struck between the years 1903 and 1974. -



\

27 - L
on the National Capital Commlssmon L i'f .
In 1968-69 the. maJor pollcy concern of the. leeral-
government was ‘the swe%?lng reform of the’ tax"system,
based in part uﬁéﬁltﬁé Carter Commission report. 14‘ The -

most active 301nt committee for thlB perlod \\s the Standlng_
Special Committee on Tax Reform. A recurring theme of
the latter part of the sixties and early seventies was

constitutional reform influenced by repeated confrontation

between the federal and provincial governments over the

patriation of the constitution and éuggested reforms in the
division of legiélative powers. In the’ leglslaélve sessions
from 1969 to 1972 . Chlef among the joint sp301a1 committees
was the committee on ‘the Constitution of Canada which
delivered up its final report to tﬁg Fourth Session of the:
Twenty-eighth Parliament. f -

The Spgcial Joint Committee of the Senate and of the
Hofise of Commons on the Constitution is a proper jllustia-
tion of the work of the special joint committees. The
committee was struck in resolﬁtioné passed in the House of
Commons on January ;;th and in the Senate on February 1l7th,
1970. It was reconstituted a% the beginning of the Third
Session and at the geginning of the Fourth Session of the

Twanty—eighth Parliament. The terms of referénce provided

by joint resolutions are as follows:

14. Report of the Royal Commission on Taxation, Vol 3,
(Ottawa: Queens Printer, 1970).
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. . That a Spe01a1 Joint Commlttee of the Senate and
- of the House of Commons be appointed to examine and
report- upon proposals, made public, or which ‘are
from time to time made publlq by thHe Government
of Canada during the course of the comprehensive
- review of the Constitution of Canada, which review
was agreed upon at the Constitutional Conference
of the Prime Minister, of Canada and the Premiers
and Prime Ministers of the Provinces in Februacy,-
1968, and alternative proposals on the same
subjects...That the committee have gower to adjourn o,
from place to place within Canada.l

The Committee studied the monumental isdues before it

for'two years. The joint chairmen at the reporting stage
. were Senator Gildas L. Molgat and Mark MacGuigan M.P.

Senate members numbered ten, House members numbered twenty
The Committee held 145 public meet}ngs, including 72
sessions in 47 cities and towns, and received moregthan
8,000 pagés of evidenge.l It travelled extensively through-
out Canada, visiting all Provinces and Territories. The -
total‘attendance at Committee meetings was appréximately
13,000 and approximately i,486 Canadians appeared as
witnesses. | ‘

Special cpmmittees have greater support staff facilities
than do standing committees, which rely primarily on their
clerks, research staff of ghe'Library of Parliament, and
the Committees and Private Legislation Branch. The joint

b

commitfee on the Constitution enjoyed the services of the

-

Committees and Private Legislation Branch, the Committee

.15 Fi Repo of_t S j Joint Committee of t
Senate and of the House of Commons on the Constitution

of Canada, (Ottawa: Queens Printer, 1972}.
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Reporting Services Branch, and the Committee Liaison
Officer of the House of Commons. It had its own staff for Y

éhe duration of its work: a Legal Advisor, an Economic
Advisor, and an Exeéutife_Assistant and a Research Assistant.
It also had the teﬁporary services during the summer of
1971 of three law students.

In 1972 the Special Joint Committee on Rggulations
and Statutory Instruments was struck. As noted above, it
now enjoys the status of a joint standimg committee. In
1973-74 the independent issues of poverty and science
policy resulted in the appointment of joint cbmmitteeé on
Poverty in Canada, and Science Policy in Canada.

I conclude this settion by emphasizing the dual Qége
of Senate committees. In the first instance, Senate “

. N .
committees are involved with the .'review' of government

policy through examination in committee of legislation
- emanating from the House. This role, historically considered
as the primary role, of the Senate of Canada, largely has’

been illusory. Committees generally were never intended to

re-construct government policy through amendment. ‘Such

amendments as are eéfeéted tdskovernment legislatioﬁ are

for éhq ﬁbst part editorial. They do not challenge the

- policy preceptg, but the manner and form of its presentation.
The second role of Senate comﬁittees is investigaﬁion

into areas of social policy which dem;nd-the:attention of ..

a legislative body. Here the .Senate committees consider,
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elther 1ndependent1y or JOlntly wlth the House commlttees,
both the problems ggd’gtlutlons to those problems w1thout *
government intervention. And: whlle it could be argued that
Tarely does the Government take hold of pollcy deflned in :“
this manne;y the role of the Senate is to 1nvest1gate and co-
ordinate data, and report. The 1ncrease documented above

in the number of Senate spec1al commlttees 1nd1cates some

appreciation on the part of members (who move Fo refer matters

to oommittees) and on the part of the government (which

* through the Government Leader in the Senate expresses its

-support) that the Senate has faC111t1es and manpower “to

rlay a renewed ro}e in the definition and presentation of -
future government poltcy. - |
3. Senate Committees
- (i) Standing Committees
"Section 67(1) of the Senate Rulesl® enables and

78

descrlbes the nine standlng commlttees, which I now outllne

3

brlefly Each committee is comprlsed of twenty members
and has a quorum of five. . A ) -

(1) The Committee on Standing Rules and Orders is L~
empowered on its own 1n1t1at1ve to propose to the Senate

amendments to rules as the nece531ty arlses It was one of

‘seven original Senate”commlttees strupk‘in 1867.:

-

16 Rules, Senate’ Ca (December 1969, amended to
January, 1973, Queens Printer, 1973). :

4

84 ' ’ k : . i
. _—
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(ii) . The Committée on Internal Ecoﬁomy, Budgets and
Kdministration receives upon motiﬁn any bills, messages,
'petitions; inquiries, papers and other matters rglating to
intern;l economy, budgetary'mattefs and administration
generally. This cémmittee*was also one of the original
seven. Its work ﬁas been sagﬁlemented often (25 times
since 1903) by special committees struck to consider in
greafer detail a particular matter affecting internal
operations..

(1iii) The Senate Committee on Foreign Affairs, struck
in 1938, coﬁ;iéers bills and other matters rélating to
foreign and commonwealth relations generally, including
treaties and international agreements, external tm de,
foreign aid, defence, immigration, and territorial and
offshore matters. In 1969 this committee travelled
extensively throughout Northérn Canada and advocgted the

extension of the territorial waters to 200 miles.

(iv) The Senate Committee on National Finance, struck

" in 1919, receives all bills and other matters relating to

federal estimates generally, including national accounts
and the report of the Auditor General.

(v) One of the original Senate committees was ‘the
Committee on Kéilwayg. In 1645 its responsibilities were
expanded to take into account telegraphs.and harbours,
and it was renémed the Senate Committee oﬁ Transport and

Communications. Included among matters it receives are

.
.
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those relating to transport and communicat?oné'by land,
air, water, and space, by whatever form, method or meané,
tourist traffic,:common cafriers, pipelines, transmission
lines and energy transmission, navigation, shipping and
navigable waters.

(vi) The Senate Committee on Legal and Conséitutionél
Affairs has as its general mandate consideration of all.
matters relating to legal and constitﬁtional concerns,

including federal-provincial relations, administration of
Jjustice, law reform, the Judiciary, and private bills not
otherwise specifi;ally assighed to another committee,l
including those related to marriage and divorce. Despite
" this mandate, this committee was pre-empted on two important
occasions, the investigation of the competence of Justice
Leo'Landréville,l7 and the inquiry into constitutional
reform. Both of these matters were subjects of épecial
Senate commiftees.

(vii) The Senate Committee on Banking, Trade énd
Commerce has. a wide range of responsibilities, including
deliberations on banking, insurance, trust and loan
companies, éredit societies, caisses populaires and small
loans; customs and excise, taxation legislétion, pétents
and royalties, corporate and consumer affairs, bankruptey,

natural resources and mines. It represents an amalgamation

17 Justice Landreville was the oﬁject of an inquiry for
improper conduct and subsequently resigned. from the:
Supreme Court of Ontarig.
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‘of sevep;l Senate committees. In 1867 one of the seven
' committees struck was the Senate Co@mittee on Banking. In
1918 one of §ix new committees was the Senate Committee on
Commerce, which became Commerce and Trade Relations and
in 1945 was renamed Canadian Trade Relations. A further
note on thié committee follows below. "It is, of course, the
committee to which Bill S-30 was referred after second
reading in the Senate. -

(viii) The Senate Committee on Health, Welfare and
Science includes in its mandate matters effecting veteran
a%fairs; Indian and Eskimo aff%;rs, health and welfare,
social and culturalrmatters, pensions, labour legislation
and aging. Frequefitly, it too has been pre-empted by
special committees.

(ix) Finally, the Senate Committee on Agriculture,
" which hears generally all matters concerned with agriculture
. in Canada. This committee first appears in 1918. In 1945
it included forestry and was renamed Natural Resources, but
has since reverted back to its original nomenclature.

(ii) Joint Committees

There are currently dlonre joint committees made up of
members of the Senate and House of Commons. They are:

(i) the Joint Committee on the Library of Parliament
which is comprised-iﬂ part of seventeen Senators;

(1i) the Joint Committee on the Printing of Parlia-
ment which is comprised in part of twenty-one Senators; and

(iii) the Joint Committee on the Restaurant of Parlia-
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ment.wh' h is comprised in part of the Speakef of theISenate
and si;.other.Senators.
(iv) the Joint Committee on Regulations and Other
Statutor} Instruments.

\ 4. A Short Note on the Senate Committee '
.on Banking, Trade and Commerce

Kunz has described this committee as '"the queen of Senate
committees" .18 Indeed, its terms of reference are continuously
re—igterpreted and it handles more than 50 percent of Senate
committee work. The chief reason for this is likely that inter-
preted broadly, it's terms of reference could well include
almost every conceivable piece 9f legislation or policy area. A
second reason must be its traditional membership strength. The
Banking, Trade and Commerce Committee has always had strong and
able chairmen and has built up over the years a consideqabie
expertise in general finance matters. Much of the credit for its
generally salutory performance over the last ﬁwenty-five years
must '‘go to Senator Salter Hayden, who has been Chairman or
Vice-Chairman of the committee since February 8, 1951.

Table I lists the members of the Banking, T;ade and
.Commerce Committee (BTC) as of October 28, 1975. Senator
Hayden is a Liberal appointee, as are 12, or 60 percent
of the committee members (7, or 35 percent are Prdgressive
Conservatives, and one Independent). When ranked according:

to profession, I found the most common professional back-

18 Kunz, op.cit,., p.58. o o
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ground to be the law; 14 or 70 percent of committee members
Lo LI

are lawférs. The remaining six places.are shared evenly
among a chartered accountént,-manufacturing agent; business-
man, farmer, advertising executivé and physiciah. The
committee has a clearly deined‘rebrésentation’in the
business comhunity: .
N . | TABLE I .. o - .

BANKING , TBADE ¢ COMMERCE COMMITTEE

Thé Hon. Salter A. Hayden, Chairman _

The Hon. Senators Year of Appointment - Profession
Barrow, A:I. 1974 \)r/ Chartered Acct.
Beaubien, L.P. . » 1960 - Lawyer
Buckwold, Sidney 1971 . Businessman
Connolly, J.J. ' 1953 , Lawyer ¥

. (Ottawa West) -

Cook, Eric 1964 Lawyer
Desruisseaux, P. . 1966 Lawyer

Everett, Douglas D. ' 1966 . . Lawyer

Flynn, Jacques ‘ 1962 Laywer

Gelinas, L.P. 1963 Lawyer

Haig, J. CGampbell 1962 Lawyer

Hayderf, Salter A. 1940 Lawyer

Hays, Harry 1963 Farmer

Laird, Keith 1967 Lawyer

Lang, D. 1964 Lawyer
MacNaughton, Alan A. 1966 Lawyer
McIlraith, George 1972 , Politics, Lawyer
Molsori, 'H. deM. 1955 Lawyer .
Perrault, R.J. 1973 Politics, Ad.Agent
Smith, G.I. (Colchester) 1955 Manufacturer
Sullivan, J.A. ‘- 1957 Physician
Walker, David J. 1963 Lawyer

# Ex officio member
20 Members (Quorum 5)

The average BTC member has been in the Senate for 10.9
years.‘ Senator Hayden has been a senator for thirty-six

years, over three times the committee average.

[
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Because Bill S5-30 is banking legislation, with rami-

fications beyond its immediate concern (see Chapter Three.

‘ below) I was interested in ascertaining the relevant Qé

¢ . . .
directorships held by member Senators in the banking

‘commanity. While many‘Senators generally are on bank

gggs, only two of those who sat on the BTIC while it
consfidered Bill S~30 held Seétg on bank boards, Senator
Molson and Senator Desruisseaux. Intérestingly, both |
declared a conflict of interest and did not participéte in
the vote on the Bill. O0f greater concern, discussed in
Chapter Five below, are the numerous interlocking director-
ates shared by members of the BTC and officers of the
Industrial Acceptance Corporation, the sponsors of Bill
-

$-30. ‘ . v

This Chapter has not unwittingly'stressed tﬁe role of
Senate special committees rather than standing committees.
As Chapter One has indicated, one hyPoyhesis of the study
is that Senate standing committees are incapabie of a policy
role. The examinatio? of special committees and thé increase
in general.policy areas discussed by'such committees serves
to stress the difference in policy potential between special
and standiﬁg committees.. As Chapters Four and Five below
clearly illustrate, standing committees, when restricted to
a specific piece of legislation, be it pubiic or private,
are restricfed in their options. Special committees, on the

other hand, may at their own instance define the extent and

substance of their recommendations.
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. CHAPTER TWO - SENATE PROCEDURE

"One theory of committee performance is th;t committees_

are masters of their own procedure. This is true provided

- that the proceduﬁes established by a committee‘do not
conflict with those set down in the Rules of the Senate.

The rules proviﬁe for the measure and scope of committee
activity either directly, or indirectly, through application
of rules of the Senate mutatis mutandis to Sehnate commlttees.
Before analyz1ng the practlce of Senate and Commlttee in

. reviewing Bill S-30, it is necessary to have an understand~
ing of the procedural framework within which the Senate, and
Senate Committees function. -

-I do not uﬁdert ke, however,la comprehensive review of
Senate procedure. My primary interest in the Senate rules
is in their application to Senate committees, and I shall

“not provide, therefofe, detailed treatment of rules which
have no bearing whatscever on committee performance. That
"task has been host competently fulfilled by Beéuchesne ‘and

Bourinot.1

In examining the Senate ruies, it is important to

consider the extent to which they bind Senators and

Mr. Speaker. They do not ehjoy the irrevocable nature of

1 Arthur Beauchesne, Rules and Forms of the House of
Commons of Canada, 3rd Ed., (Toronto: Canada Law Book,

1943). Sir John George Bourlnot P m Proc
and Practice in the Dominion of anada 4th Ed., (Toronto:

Canada Law Book, 1916).
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c6hstitutional‘g?ovisio?s, but are subject to recurring
change and.amendmgng-bywthe'Seﬁéte on recommenqétions from
the Committee on Standing Rules and Orders. Moreover, the
Rules are expressly subject to modification by 6ustom and
usage. Rulg 1 of the-Sedape incorporates in matters of

doubt past iules, custom and usage:

In all cases not provided for hereinafter or by
sessional or other orders, the standing orders,
the rules, usages and forms and proceedings of

" the Parliament of Canada, in fdrce up to the day
on which the present rules go into operation, shall
be followed so far as they can be applied to the
proceedings of the Senate or any committee thereof.

The rules and orde%s are not exhaustive therefore
of the pfocedure of the Senate of Canada, which not unlike
constitutional practice, is made up of written rules (or
laws) usage ahd custom. Thus, the Speaker is not strictly
bound by the rules themselves, but by their interpretation
as modified by relevant custom or usage. In cases of doubt,

%

Mr. Speaker (or the q&girmaﬂ of a committee, or his clerk)
wiii refer té the procedure followed in the instant case by
English practice. Bourinot, while noting that certain
diversities exist, affirms the traditional philosophical
links to*fhe imperial parliament inherent in Canadian
parliamentéry practice. Certain general ﬁrinciples have
beemr directly transferable; the need to protect a minority
_and restrain the tyranny of the majority; the necessity of

securing the transaction of public business in an orderly

manner; and the provision to each member Gf the opportunity

RN P
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| to express his opinions”(withinlthe confines of restraints
wneceSéary to the decorous advancement of free. debate).
The Senate revises the rules of practice by means oéJ
" special committees appointed for that purﬁose, (in addition
. to the Standiné?Committeé). These committees repsrt back to
the Senate which either_affirms or denies the recommendations.
Despite the frequept necessity for modification, the rules
and orders have a definite continuity, and may‘nof bhe
suspended unless by unanimous consent. The prihciple of
law which provides that where conflict between

/ .
provisions exists the specific overrules the general

two enabling‘

_direction} is not applicable to parliamentary practice as '
the proceedinés'bf'the Senate are regulated both by statute
and the rules, and a gtatutory direction overrules and
supercedes any order of the- chamber to which it applies.
, 1. Interpretation

Unless specifically provided for, the fules in no way
restrict the 'mode in which the Senate may exercisg and
uphold its powers, priﬁciples and immunities (Rule 2, hereinafter
described as (R)2, (R)3, etc.). The Senate historically '
has been, and continues to be, sensitive of its privileges.
‘For récent exaﬁple, I need point only to the Senate uproar
over the ggthorigéd search dg Senator Giguere's Senate offices
by the Royal Canadi;n.Mounted Police. The protection of Senate

privilege and immunity is merely recognition of the obvious:

"no legislative assembly would be able to discharge its
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duties with efficiency or to assure its independence and
dignity unless it had adequdte powers to protect itself

and its members and off#Cials in the exercise of their

2

functions".

Any rule or part thereofama& be suspended without
notice by leave of the Sena@é; providéd that the rule or
part thereof which is proposed to Qe éhended,'and the reason
for the proposed suspension is distinctly stated (R)3. A
unanimoué vote is required, and as noted above, all rules
of the Senate are in force unless specifically repealed:
Generally, the ﬁublication'of Senate‘;ules will repeal
those rules.- expressly in forcé.

The interpretive section of the Rules defineé many
terms and bodies pertinent to the ,scope of this study. A
thill! is defined‘as a draft Act of Parliament and includes
both a priva®e and a public bill (R)S. 'Committ;e'
includes a committee of the whole, a select committee,
whether standing or special, or a joint committee (R)}5-b.
Each of these is itself defined. Committee of the Whole
means naturally epough a committee composed of the whole
bﬁdy of Senators (R)5-c. A select committee is a
committee composed of less than the whole body of Senators
and includes Poth a stahding committee and a speciai
committee (&yS;p. Standing committee is defined as a

select committee appointed to consider and to report thereon

2 Beauchesne, op.cit., p.48.
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to thewSenaee matters.falling within the duties specif-

tisg jcally assigned to it, the -rules, and on other matters
whlch may from time to time be referred to it™ by the Senate,
(R)5-38; while a special commlttee 15 merely a select comm-—
1ttee other than a standing commlttee appointed to con51der
certain matters and to report thereon to ‘the Senate (R)}5-r.
A joint committee is one composed of members of the Senate
and the House of Commons. o

The interpretive sections of Part I of the Rules do not
differentiate between public and private blllS A 'Petitiod';
the procedure by which a bill is ushered into the legis-
lative process, is . defined as a wrltten prayer presented.ﬁo
the Senate, inclqding.ail petitions whether relating to
pubiic‘or private matters, matters of general policy, or to
the redress of local or'personai greivances.

2. Petitions and Bills

-7 The routine business of the Senate begins with the
presentation of petitions. Each petition must be writtee
clearly and signed by the petitioner (R}51. Those which
emanate from a corporation, either public or private, will
not be received into the éenate unlese duly authenticated
and under the seal of the corporation (R)52. The petition
or prayer for reiief must without modifijzyion follow the

) ‘ r
prescribed form. It is directed "To the {onourable the

, >
Senate of Canada in Parliament Assembled", and must introduce
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its prayer with the following words: "The petition of the

undersigned....... Hu&ﬁly Sheweth" foi;oﬁed by separate
paragréphs ogtlining the nature of éhe desircd_réiief:

The purﬁose of the petition is the introduction of a
specific matter for ‘publicconsideration by the members of
the Senate. The document, in proper form; is tabled by the
Government Leader (in the case of public bills) or by a
member Seﬁator tin the case of private bills)}. When a
public petition is tabled, no debate is_ allowed without the
consent of the majority of the Senate, however, the
Government Leader'may without consentlgive a few words of
explanation on any importént documentlhe i; tabling.

When the petition is reféfable to a privéte prayer for
relief., the Sponsoﬁéng Senator rises ih his seat, introduces
the matter, and reads the heading which appears on the cover
of the petition. No action or debate follows at this time,
-the established .practice being that one sitting intervenes
between the pfesentation and the reading of a petition. Once
a petition is 'read! (by the Clerk Assistant to the Senate)
it is considered officially rec ivea. A private bill can®
be introduced into the Senate after the reading of the
petition. : ,

Before any pr£;ate bill is presented to the Senate,
tﬁe Eptitién must be examined for defects in form or subjegt

matter by the examiner of petiti , a public servant,

usually the Senate Law Clerk, who is i cted under
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*‘Rule 87(2) to make a report to the House. When he reports
th?t the petition is without defect, his rebdrt is tabled
by thé Clerk of the Senate. The bill may then be presenté@'
in due ;ourse. Whereé the examiner finds the petiti%n
defective in.either form or subject matter, he repérts to
the Sénaﬁe Committee on Standing Rules and Orders; and the
report of this committee regarding the petitionlis
presented to the Senate. The érivate bill is not intro-
‘duced untiilthe defect in the petitioﬁ is cofrected and the -
-pfaééﬁﬁ}e reuénacted.

Rule 54 provides that all gills introduced in the Senate
shall be printed in the English and French.languages, and
supplies the form which amendments to any bill must follow.

Rule 55 provides that a Senator may as of right present 4

bill to the Senate. Immediately after pnesentation a bill

S
5

is given a firsty;nd perfunctory reading and printed. The
principle of the bill is debated at its second reading, and
any Senator may at any time before a bill s passed move
for r;considerétion of an& clause even though previously
caﬁried. When read a third time the bill is deemed to have
been passeq by the Senate and no further amendment or
debate follows (R)57.

A private bill which originates in the Senate (e.g.
Biil S-30) passes through the legislative Rfocesses of both

the Senate and House, and is then returned to the Senate.

If it receives amendments in the House to which the Senate
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cannot agree, a committee of three’ senators is formed at

which the formal message of disagreement is drawn up for v

£

-_ppgaentment back to the_House: It is quite possible for a.

-

private bill to be forestalled on the amendﬁept merry-go-~’
round running between the Senate and the House.
+ Rule 61 prohibits a bill which originated in the

Senate and ultimgtely was refused from being re-introduced

»

in the Senate dyring the same session of Parliament.

4

Neither can a bill whose object is similar to that of a

-

bill which originated in the Senate and was ultiﬁately
passed be introduced in the Senate in the same session of
Pafliament. .Howeﬁép, a billloriginating in the House may -
,be recei;ed.in the Senate in the same gession, even though
similar in object to a Senate bBill.

' . g
The general and most common practice in the Senate is

to refer a bill which his received second reading to a
select commitgee; though it may decide upon motion to refer
the bill to thé committee of the whdle, and so cdnsﬁitute,
itself. The report of'phé.céﬁmittee back to the Senate,
once accgpted,-ihitiaﬁes:third reading of the bill. - =~
. 3. éomgittges
.

At*the.commencement of each.parliémentary session.é
commiE£eé of selection consisting of nine senators named by
the Senate :Slappoiﬁted. It is the express duty of this commi-

ttee to nominate the semators who may serve for the course

of the session on the several standing committees (R)66.
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'Ruie. 67 establlshes the various commlttees and thelr:
membershlp - .

When the Senate is in Committee“Of tne Whole, each
‘Senator.maintains his oﬁn nonmal place, and may rlse and
address’ the chalr when he wishessto speak to a partlcular.
matter (R)64. The procedural rules of the .Senate .
respecting Senate debate ‘apply in Commlttee of the Whole

with the followlng exceptions:

‘. 0.

(a) the rules llmltlng the number of tlmes a member
may speak do noﬁ apply. Generally, a Senater shall‘not
" speak twice to_a question before‘the'Senate except in
explanation of a material part'gflhia‘Speech'in which'he.may.

have been misundergtood, and even then he shall not intro- .°-

duce a new matter )28¢ .

(b) a motion fon the prevlous‘questlon or for an’
adjournment w111 not be recelved Generally, a notlon to
adjourn a debate 15 deemed to be a motlon to postpone that
debate to the day sp301f1ed and debate is so adJourned
If no date is Spec1f1ed, debate is adjourned until the next
sitting day (R)36(2).j 'Previous question! refers to a motion
'that the original qu?stion be put now'. Rule 36(3) ‘ ’
provides that such a motion may be made on a main metion,

Or on a main motion as, amended, bnt not on a motion for
amendment. If the motion for:previous question comes, the

Speaker must immediately put the original question without

further debate. As indicated 'the previous question!?
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_...<cannot be moved in-Comm}ttee of the Whole, nor may i£ be
moved in any select committee ‘(R)36; ) !

(¢) argumentsagainst the principle of the bill shall
not be admitted.

The Leader of the Governmént and Leader of the
Opposition in the Senate are ex officio members of all
standing committees. Any Senator, though not a member of
a committee, may attend and participate in its deliberations
but he may not take part in any vote. Further, Senéte-
committee meetings are open to the public, unless the
committee itself_orders otherwise.

Rule 74 prpvides that the Senate may appoint such
special commitﬁeeé as it dééms advisable, and may set the
terms of reference and indicate the powers to be exercised
and the duties to be undertaken by any such committee.
Igterestingly, it is the mover of’the motion establishing
a special committee who has the ,right to nominate the
senators to serve on such committee. However, this right
is not an unlimited one and is forfeited at the request of
three senators whereupon each senator has a vote. Those
senatArs who receive the largest number of vopes constitute
the committee. A quorum of a special committee is one-
third its members, unless otherwise decided upon by the
Senate in constituting the committee.

Evepy Senate committee to which a bill has been

referred must report on the bill back to the Senate. If
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the-coﬁmittée has amended_the.bili? then the bill aé
amended must appear in the report-(R)79. The Senator
presenting the‘report explains the basis for thé
effect of each amendment. The_Senate receives the‘report oo S
and must pass upon it. If the committee reportgrecommends
that the bill ‘should not be cohtinued, and the motion fa}
‘adoption of that réport is carried, the bill will be removed
from the ordepr paper.

The committee report is presented to the Senate by-
the bhairman, who'mu;t sign the report_and'any marginal
notes made thereon.? The report is tabled and read by the
Clerk Ass;stant. The'Speakerlof the Senate then requests
the pleasurg of the Senate as to receﬁtion of the repor£.
Where a bill is qeportgd without amendment, the report is
adopted pro forma and the Clerk Assistant puts the question
.whether the bill will be read a third time.

It appears thatlthe,Senate may not amend a report from
a Seléct committee but may refer the report back to the
said céﬁmittee for further.consideration. In the alternative,
it may refer the report to the Committee of the Whole for

review. Any bill may be referred back to committee at any

time before its passage.4

3 The committee report. is not official until the Chairman
has signed it, thereby attesting to its textual validity.
If marginal notes appear on the report, they will invali-
date it unleas initialled by the Chairman. Appendix IV
indicates the form of the Chairman's report. .

4 In the House, amendments -may be brought at the report stage,

thus effectively undermining the work of the committee.-ﬁ;
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The rules ou£1ine the steps necessary for;the preséht-

ment.of a private bill. It has been nbted that pursuant éo

Rule 87 a private bill is introduced on petition and is

only presented to the Senate after the pétition has been

favourably reported on. .\

- Rule B6 provides that e&eryxapplication to Parliament

for a private bill must be advertised by notice published

in the Canada Gazette. The notice states the nature and

objects .of the application and is signed by the applidant(s).
It is to be published once a week for a period of four weeks

in the English and French language. Prodf of compliance

~with this rule is exhibited by means of a statutory

declaration filed with the Clerk of the Senate.

Petitions for private bills, when received by the
Senate, are considered by the examiner of petitions.
Rule 87 provides that the examiner of pétitions for private

bills in the Senate is the Director of Committees, who is

described more fully in Chapter Four. The rules further

. provide that if so demanded by two senators a private bill

may on first reading be referred to the Standing Committee

on Legal and Constitutional Affairs in order to asceréaln

whether the bill comes w1th1n the classes of subjects

assigned exclusively to the legislatures of the Provinces.
All private bills are recorded on a Private Bill

Register. The entry describes the names, descriptions and

residence of the petiticoners, and records all proceediqés

. : _ | '\\Mq
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from the recelpt of the petltlon to the pa551ng of the
bill. A daily list of all private bills is prepared by

committee clerks and posted in the Senate lobby.

)

4. Common Practice

This Chapter, which has concentrated prlmarlly on the
legal formalltles of thé Rules, closes Wltg brief comment
on the informal practice of Senate committees. Comments
presenfed at this time are necessarily 6? & general nature,
and are subject to. the more specific énd.illustrative
examination 6f variables of Sén?te procedure presented in
Chapter Five.

Senate committees generally restrict their meetings to
.Tueséays, Wednesdays and Thﬁrsdéys, thus giving PlSE to
March's classification of the 'Tuesday td Thursday' club. 5

The exigencies of this phenomenon are not too difficult do

discern, nor ps
on weekends,

Monday and Friddy becoxe ‘days "of arrival and departure

Moreover, Senate committees are most often

receiving Cestimony from expert witnesses and’ interested
parties, and the 'Tuesday to Thursday! schedule is generally
a more convenient schedule for them as well.

A second point is the ever-changing structure of

committee membership. It is not procedurally difficult to

5 Roman March, The Myth of Parliament (Toronto: Prentice-
Hall, 1974). - :
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get on ar off a committee, and committees exhibit high

turnovers iﬁ their ﬁFmbership. ~What makes this point of
greater interest is’ita relation to the manner in which
evidence is received,.and the vote taken. Iﬁﬁis unusual
indeed for #11 of the membe?s who vote on an issue to have
been présent throughout when evidence is taken. Here again,
the differencés noted in the Introduction existing between
the conceptual frameworks of the lawyer and political
scientist come into play in the analysis of this practice:
A 1awygr may find it abominable that the persons who hear
the evidence may not necessarily be thg.persons'who vote

* " anél %ecidg the matter. Such an occurenc‘é does not fit
within the judicial mold. The.political‘scientagt may not
ipare thié reaction. It is the essence of parliamentary

é . - practice that matters of public interest be decided by the

E ? inherent give and take of political realities. In any

given issue before any given committee, there will be

members‘who‘through party identification have determined ~N
their stance before a word is spoken; members who are
i decided on grounds of principle; members who are undecided

but interested and open-minded; and members who are bored.

Trade-offs are the invariable products of these differing
posiﬁions. One bill gets’/through on the promise of support

for another membert!'s pet project. Professional backgrounds

. and connections often are determinative. The Chairman will

often play a méjor role. In law, if the jﬁdge symbolically
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through over-zéalous interest disrobes and steps out of his
judicial shoes into the shoes of thé advocate, he is subject

to being reprimanded and the procedure voided. Yet Parliament
and parliamentary practice, with all its inequities in the
view of those 1ega11y'trained, is not law but government.

And government is politics and policy.

A further element of general committee practice dys-
functional to committee performance is the tremendous expense
in tefms of time and deliberative energy caused by the lack
of research staff. Time and again witnesseélbefore committees
wha come to present their case either for or against a
particular poliéy, or to advocate exemption from particular
proﬁisions, find it necessary to outline not only their own
circumstances but the nature of the legislation and regulat-
ing scheme itself. This is especially true where a standing
or special committee is considering a ‘general area of policy,
During phe First Session of the Thirtieth Parliament, the
BTC committee opened hearings on the Textile Ihdustry in
Canada.. Witnesses appearing before this committee found it
necessary.%o oupline the full extent of government regulationr/)
before making their own case. . v

The rules of préctice noted above &efine the parameters
of committee performance but they neither restrict nor encour-
age the Senators in their work. They are for the most part
unobtrusive, and ineffectual. One problem is the fact that

the committees do not have their own body of rules and

Y 4
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principles against which to measure their own indi&idual

performance.. The fnamewofk of express rulésvwithin which

" they operate is determinéd by the Senate as a whole. "To

operate in a more competent manner, Senate committees must
: 1 .

indeed become"masters of their own procedure'. In this
regard, recent sdégestions otherwise, to the effect that .
Mr. Speaker should exert greater supervisoiry control over

Hduse committees merit close attention, should that attitude,

which would bind the committees in their work, be exhibited

in thé Senate as well.
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'CHAPTER THREE - PERSONNEL

-

This Chapter identifi@&s various personﬁel who are or
may become ﬁnvolvgd in the presentation of a privéte bill
to the Senaée, in order to present'in some detail the players
in the game. Part. A looks at the following personnel:
parliamentary agent, Senate sponsor, Senate Law Clerks,

. E ]
and the Examiner of Petitions. Part B considers the comm-

jttee clerk, and expands upon K.C. Wheare'!s presentation
of the seven 'characters' present in any parliamentary

committee.lf

A. Administrative Personnel -

1. P i ament Agen
The parliamentary agent is an outsider with inside

connections.l He is not a Senator but generally he will

»

have had considerable contacﬁywith members of that body,

and will be more than familiar with the way the Senate

Y

works.

Discussions with officers of the Parliamentary Law
Clerks Office indicated the general opinion that the
parliamentary agent is an anachronism, and an unneceésary

-

" participant in the passage of private legislation. The

1 The parliamentary agent will be involved in the presenta-
. tion of the bill to both the Senate and the House of
Commons. In each his duties are somewhat similar, with
some modification -due to rule differences. As this paper
is concerned with the Senate primarily, the descrip ion
of the duties of the agent is here confined to his
duties in relation to presentation to the Senate. JAN

e
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nature bfifhé Agent's role is by these officers misunder-

stood, and to be prbperly assessed must be considered in
-éwo staées, the organization stageland the legislative
stage. In the latter, the agent steps back from the bill
‘and~me§ely mohitors its progress. His role has been
subtended by the Senate .sponsor who more effectively takes
charge of the bill..'However, in his role as an organiza-
‘tion man, and as an informati;n link between the Senate and
the corporate gponsors oftthe_bi;l, the agent's role is of
cﬁnsiderable,consequence.1

The success of a‘private bill iﬁ the Senate may depend
as much upon its mérit as upon the attention paid by
proponents to Senate procedure. It is imperati%e that
Senate rules be absorbed and used. to good advan_tag_é.2
. Very little time indeed is providea for such Bilis, and it
becomes important to 'make good use of each opportunity
presented to advance the bill a further step. 1In selecting
parliamentary agents, prqponents of private legislation
will look for persons whose professional background indicates
some connection with those processes and persons who will
determine the bill'g success. Prominent Ottawa lawyers and
former Meﬁbers okaarliament are the usual choices.

It comes as a surprise to some denigrators of the

position to learn thatrthe parliamentary agent is an

2 Chapter Five, pgﬁ&,"outlines some of the ways in which
the Rules can be used to further the advantage of the
applicant and, in certain circumstances, the opposition.
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official position.3 All agents must receive the 'express
éanction and‘éuthority‘ of.Mr. Speaker and a;e responsible”
to him for the observance of the rules, oraers andtpractice
of Parliament. In reali?y, the sanction of the Speaker is
acpomplféhed by the payment of a sessional fee of twenty-
five dollars éL the Receiver General. The Speaker never
sees the agent and his authorit& over him is an empty
_fqrmalityﬁof the Standing Orders. Paymént of the fee'a;lows
the agent to act for the duration of the session.

*The parliamentagy agent never appears in the Senate
‘chamber. He may appear in committee as either a witness or ”"/“\\\
as 'chairman' of the presentation to comﬂittee by propon-
ents of the.bill. Generally, the agent will introduce to
comm?tteé the witnesses who will speak, ;nd give a brief
overview of the pufpose and nature of the bill itself.

(i) Organization |

The initial function of the agent is to marshall

presentation of tbe bill to the Sgnate. His first taék is

to assess the Senate's ‘mood. In so doing he cohsiders the.

likely duration of the session, the nature of public legis~

faa

ot L
lation currently before the Senate, and the political Climate,
all of which reflect upon the general stability of Parlia-

ment and upon the chances of the bill being well reéeived.

3 Standing Orders 114 and 115 of the House of Commons
provide for the appointment and supervision of the
parliamentary agent. The position is not provided for : 5
in the Senate Rules, but the agent may act as such in
both Houses.
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The agent, as”a'matteﬁ'of courtesy aga good politics, 1FJ
will have approached influential members of all-partieasin
%he_Sénate}ana tﬁe'ngse, in order to aséess the likely
succéssAof the bill. This !feeling bhﬁ'lprocess.also
helps in detemining which shall receive the bill in the
first;instaﬁce., The .general rule 'is that the most recep ive

forum should receive the bill first. Presentation to the

. R
Senate or the House, whichever it may .be, becomes a dry run

. for the more difficult times expected when the bill is

reported to the other chamber.  Invariably, private legis-
lation begins in the Senate, m0ves'from there to the House, .\
and is then reported back to the Senate.

Once the agent has detebmined:thg mood of Parliament

and decided <that the Senate is to receive the bill, he is

“Faced with two administrative problems.  He must get

clearance from the Law Clerks on draftsmanship of the bill,
and he must, if the propbnents have not already done so, find
a Senate sponsor. The selection of the sponsor is of

conBiderable importance, and is treated below.

In performance of his remaining organizational duties

. ‘the agent generally will adhere to the following pattern.

He will attend upon the Clerks of the Senate to review

procedural requirements. He will hold meetings with pro-
po‘ﬁéﬁﬁ‘é‘af the bill to disguss the drafting of the petition
and.general strategy. He will prepare the necessary‘adYer—

tisements and meet with the sponsors to prepare for second
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reading.4 ) -

i

invariably, the initial stages will be .complicated
/
through the virtual incessant urges of the Law Clerks to

ch;nge the drafting form of the bill.? This ﬁecessitétes
éonsiderable tact on the part of the agent, for he must

satisfy both the Law Clerk .and the proponenté of the bill.
withouﬁ losing position in the process and ﬁﬁnecessar§ delay.

in the bill's presentation.

Timebis always of the eassence in the‘presentaﬁién of
private legislation. The length of tﬁe initial organization
period Qill depend on the nature of the bill and ﬁhé .
'difficuities incurred.in reaching agreement yith the Law
Clefks and 1égislativ¢ draftsman as to itg-form*and preseﬂtaf
tion. The parﬁ@amenﬁary;agenh:for:Bill:SrSananaﬁ:arently
‘retained in late September, 1975. The bill feceiﬁgd first
_ reading in the Senate on.Tuesday, 28 October,, 1975. |

Consgidering the complég nature of Bill S-30, the passage of

4 Second reading being the formal presentation of any’
bill, the sponsor's speech takes on a certain signifi-
cance. The agent will be responsible for ensuring that
the sponsor has all the information which he requires.

.. More than this, the agent must know enough about Senate

' .personalities to antlcipate the source and kind qf
questions which may _arise. The sponsorlng Senator will
turn his mind to the same issue, and it is wvery often
the case that together the sponsor and agent will
prepare a comprehensive second reading speech designed

.- to meet opposition before it arises.

.5 The Senate draftsmen are great enthuslasts, and never

: fail to make changes to changes already made to the
original submission.



a month from the *time the b111 was recelved by the agent .ﬁin
to first readeng is a trlbute to his organ1zat10na1 skills, |
and: to the important role playedwby the parliamentary |
agent in organizing and administering the presentation of
private 1egisletion to Parliement.
(ii) Monitoring the Bill
Ondée the 'bill has been‘given first reading and has

thereby entered the 1eéislative process, the parliamentary

agentahas less control over 1t and consequently his role

. is reduced. He monitors its progress and remains the llnk

between the bill!'s proponents and the parliamentary process,

but'his opportunities to influence progress of the bill

’
-~

are negligible. That role has now passea to the sopnsbr,

who speaks for it on second and third readings, and wno works
generally for‘its quick passage.
2. PR iam Sponso

Selection of a sponsor for a private bill is a delicate

and ‘important task. The success of the bill will depend
upon the respect which theﬂsponsor holds among his peers,

and the skills he enjoys 1n parllamentary debate His is

™

the t!political’ element and hlB fleld is the procedures~and

politics of persuaslon
[] a* ; % N

Two chief varlables in the-selection. of a sponsor appear_

to be his posltion in the Senate, and his professlonal ‘or 7V
regional connection with theiﬁubject matter of the" b111 i °
Pr0ponentg of private legislatlon tend to assoc;ate -

*
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n'théLpfobable success of thgi} bill with the sponsor who |
sbe;ké'fbr it. In thé.césé of Bill 5-28, an Act to Amend’
the Charter of the Roydl Canadian Legion, the sponsor had
éxhibited in-the pgst association with and sﬁpport_for that
organization.® With Bill S5-33, an Act bo Amend the United
Grain Gr;wers Act, .the Senate sponsor was a representaﬁive
of the west;.and'a staunch supporter of the grain co—operatives.7
The sponsor for Bill S-30 in the Senate was presumably
apprdached for his fepupation and aséociations; Ig‘the House
f0r‘his skill énd'knqwledée of House procedure.8 " A sponsor's
response to a request is generally an exﬁress?on of his
interest, professionafly or otherwise, in tﬁe matter'at hand. ’
It islnot a question’ of morfetary advantage.
| The 'sponsor is associa%ed with the bill by name, and it .
becomes his bill. He speaks on second reéding, at which tinme
the bill is fully ihtroduced and described. He may attend-

committee as an observer if he is not a member, or as a

participant if he is. However, tactically it is better for

" 6 An Act Respecting the Ro Canadian Legion, passed in
R the Senate July 18,  1975. . :
7 Introduced by petition on Wednesday, March 17,.1976, .this
: bill received first reading on Thursday, March 18, 1976,

" and second reading on Wedneaday, March 24, 1976. Its
experience in The Senate reflects upon a point raised above
regarding the importance of being prepared for questions
which may arise on second reading. When Bill S-33 first
was spoken to on second reading %March 22, 1976) Senator
:Grossart raised a question for which the sponsor, Senator
Molgat, had no reply. Senator Macdonald, a friend of the
bill, moved for adjournment of the matter until the

‘ following Wednesday, thus incurring some “delay. .
8 The sponsor in the Senate was Senator John Connolly. The
sponsor in the House was .John Reid, M.P.

[

a¥he
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for sponsor to keep a loﬁ profile in committee, and let his
fellows deal with the bill. He would, of course, have
spoken. to them already in private'conversations; and have
assessed the mood of committee and the probable success or
failure of thq,bill.

fhe sponsor and agent are always in close communication
as the bill progresses. The sponsor can go where the agent
cannot,. and éhe a JTE"coﬁplements his activiéies through prov-
isidﬁ of administrative ser@ices. Together, they are the team
directly responsible for working the- bill through the Senate.

3. Law Clerk

Each private bill presented to the Senate must.first pass
Fthe inspection of the Senate Law Clerk, who concerns himself
with the drafting form of thé bill. it is his responsibility
to enéjre that the bill is in the proper form, ané presenta-
ble to the Senate. Every private bill will be accompanied,
when printed, wiﬁh e#planatory notes. These‘toggﬁgg reviewed
by the Law Clerk. Tr fact, while-the substance of the bill
.is the domain of the prSponents, the form of the bill and the
‘explanatory notes is the domain of the Law Clerk. His expertise
is in 1eglslat1ve drafting, and he is concerned to ensure that
the bill is clear and concise.

There is a discernible'difference in attitude held by
the parliamentary draftsman toward private bills and public

-
bills. Private bills are of immediate concern only to ™

Ar
v
~
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their proponents, ;nd.affedt inlegislative fashion the
rights and obligations of.a seleét group of persong. Thé
influence of a public b;ll is mofe expansive. 'These.
differences are not unnoticed by the draftsman,'who is
generall& less conéerned with the fqrm of the ﬁrivate than
of the public.bill, the rationale being the difference in
application of the measures therein described.
4. Exgmingf‘of Petitions
The Examine; of Petitions is a member of the -
GQmmittees Branch and is responsible for the introduction
of private legislation. His function is to review the -
petition and ascertain whether the subject billlis one
which the Senate can rightfully receive. If the bill
conflicts with.exist}ng public legislation in a dramatic
way, or is beyond the cdnstitutiona;,prerogatives of
Parliament, then he will recommend to the Committee on
Petitions that it not be received. His recommendation is

generally decisive, as the Rules so provide.

B. ‘Charactersf of Committee Membership

This section chiefly relates the 'characters' of comm-
ittee membership identified by K.C. Wheare to the member-
ship of the Senate Banking, Trade.and Commerce Committee
described above in Chapter Two.9 Wheare identifies seven

personality types present in each and every parliamentary

9 K.C. Wheare, Government by Committee, (Oxford: Oxford
University Press, 1955). .



. . & R ‘ S
. * . -'. -
\ " - . . ‘-' » -

I
L

i . '4”62'2'.
committee: th;.offici;l, qxpert,'léymen;'ﬁ;rty m;n,l
iﬂtérestgd party, chairﬁén and s§cré£;ry. L .
1. Offieial ' |
The committeé‘qfﬁibiglﬂéééording“tp~Wﬁe;re may be a

member, secretary}lqléﬁk, officer of a government depart- -~
megf, or an exper£ witness,appearingfbéfone the committee. -
I identify the Senidte ﬁénkihéJ-T;ade_and'Commerce Committée.A
(BTCj official as thé"admidis%rative-manager' of committee
performance, the committéé éierk.

In discussions with theé clerk of the BTC committee I, - a
introduced the assertion of Van Loon and Whittington that

committee‘clerks are-'rather. junior people with purely

clerical responsibilities!.l0 The reaction which this

comment provoked was decidedly unfavourable, but rightfully
based upon more than a mere ratiopalisation of the position

of clerk to a Sénate committee. Committee clerks have no

»

direct policy role, yet their role is of crucial importance

to the smooth functioning of their .committees.
N :

The Clerk to the BTC comm%ttéé works closely’ with the -

chairman to monitor committee performance and schedule

committee hear%ngs. He is the chairman's right hand man,

making all necessary arrangements respecting materials,
L]

witnesses, and so on. The clerk prepares thé introductory

material to committee reports and the daily minutes of

10 Richard J. Van Loon and Michael S. Whittington, The

Qggggﬁﬁngg;iyiggl System: Environment, Structure and
Procesk,(Toronto: McGraw-Hill Company of Canada
Limited, 1971). .
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committee proceedings, and accepts and organizes amendmehts,
forwarding them to the legislative draf?sman and ensuring
that they are entertained by the committee in the correct
legislative.form. There is nothing in these important
duties which challenges Van Loon and Whittington's classif-
ication, yet the clerk is reSpdnsible for. more than this.

It is the nature of the Clerk'!s duties that he know
the rules of the Senate, in which case Beauchesne and
Bourinot become required reading, in effect the 'hible' to
"the committee clerk.ll He is often calied upon in the
course of a comgittee meeting to advise the chairman of a
procedural ruling which may determine an issue before
committee, dlerks do not make official comments in
committee, but they do whisper. In this regard the committee
clerk may well be compared to the Speaker of The Sgnate as
both speak del soto.

The clerk may advise the chairman outside committee
on anticipated ﬁrocedurai difficulties and possible
solutions. Whether the ratio of 'chairman refusals! to
draft opinions and rulings advanced by the clerk is high or
low depends in good measure upon thé character-of the
chairman. If a chairman and clerk can work together closely,
it is of considerable benefit to the committee. The clerk

to the BTC committee has held that position fér many years,

11 Arthur Beauchesne, R and Forms of t House of Commons
of Canada, 3rd Ed., (Toronto: Canada Law Book, 1943). Sir
John George Bourinot, Parliamentarv Procedure and Practice

in_the Dom%nion of Canada, 4th Ed., (Toronto: Canada Law
Book, 1916).

»
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a factor which has influenced his own working relationship

with the chairman.l2

2. Expert

According to Wheare, every parliamentary committee

" has at least one expert. ' The term is, of course, relative.
An individual who is an expert in one field is a iayman in
another. However, Wheare finds it eséentiql to the
efficiency of a committee that it include at least one
expert in its appointed field. Most committees_will have
more than one expert member, since a chief determinant in
selectipn by the member of his committee responsibilities

13 :

is his interest in‘the subject matter. However, in some
committees, the expert function may be performed by a non-
member,.e.g. an officiq} of a government department called
*upon to 'lecture' the éommittee on its attendant responsi-
bilities. However, while every committee needs an expert,
it may be dysfunctional to committee performance if the ratio
“of e#perts is too high. Wheare stressed the importance of
the layman, and the need fof the layman and the expert to
work together. |

In the case of'the BTC committee, one clear expert of

the committee is the chairman himself. Indeed, this is the'

trend in Senate committees,.where 'selective breeding! is

12 The clerk to the BTC, Frank Jackson, appears to have a
good relationship with the chairman, Senator Hayden,
and the committee is administratively efficient.

13 A Selection Committee distributes the seats in each
committee, but the member may request a placement where
his interests and knowledge would be of advantage.

[
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more noticeable than in the Houﬁe. Yet Senator Hafdén is
not the\gply member of the committee who may claim éxpertise
in financial affairs. Senators Desruiéséaux, Everett,
Flynn, Haig, Laird (who like Hayden is a tax expert), Lang,
Mcilraith, Molsen and others have considerable legal and
business experience. Wheare's opinion that too . many
experts spoil the legislativelbroth has some merit where'
+the BTC is concerned,‘Pot because of expertise i:\hbg
abstract but in the concrete sense of shared loyéltiés
established through active participation in thé world of
big business and high finance.14
3. Layman

According to Wheare, the function of the layman is to
counter the influence of the expert, to modify the exﬁert
approach purportedly mired in the cause and effect of the
particular subject matter with that of common sense and
reason. Senate-committees, the BTC included, nerally
provide a ?i?ture of specialist and non-specialist elements.
However, that'mixture in the BTC committge is somewhat one-
sided. As noted in Chapter One above, seventy percent of
members are lawyers and businessmen, accounting for all but
six pIﬁ%eg on the committee. .

In the Senate, as contrasted with ‘the House of Commons,

it is not uncommon for the layman to develop into an expert

14  This point will be devebped more fully with the use
of supportive data in Chapter Five below.
/
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as‘appointmént to Seqafe committees are deémed to be f or
lif; (although a custom has grown making failure to attend
'committee in two consecutive sessions of Parliament good
cause for dismissal from the committee);- Committeelturnpvér
is effected génerally through réfirement or death, and
longevity is the rule. The BTC, with its membership .
concentrated in the iegal and business professions, is an
expert committee. |

4. Party Man
o The party man performs his committee role clearly
influenced by his political affiliation. In the House,
the_parpy man is a more common fixapion of committee
performance than in the Senate.l5 TIn the Senate, the
presence of the party man is circumstantial. It may
depend upon the n;ﬁure of the bill before committee, and
it most certainly @epends on the political.cliﬁate. It is
important thegefore to be aware of political affiliation in
commiﬁtee. Again, Chapter Une introduced the ratio of .
Liberals; Progressive Conservatives, New Democrats, Creditisteé
and Independehts in the Senate hTC committee. Sixty perceg},ﬁ'
of the committee members who heard Bill S-30 were Liberals,

all potentially government men, collectively capable of

controlling the committee. However, neither the political

15 The chief reason for the distinction being the elected
and non-elected characteristics of House and Senate
membership, and the nature of tenure in both.



climaté.nor the natﬁre of the Bill instigated such a party
division. Indeed? the controlling factor in the reception
which the committee gave Bill S-30 was the shared philoso-
phiéal belief in the role of banks in the capitalist system
of economic organization.l6 \
5. Interested Party
Intefesﬁed parties are those persons who find the

performénce of their own interests influenced by the out-

come of a committee's deliberations. The extent of the

.i@fluence is' reflected in the extent of the reaction. Those -

. parties who find themseives adui:jely affected in a serious

and unwelcome manner may decide appear as intervenors

.I %

qnd make counter representations to the committea itself.
Theoretically, interested parties who challenge a matter
before committee improve "the chances of a 'good' decision
by ensuring that the committee receives more than one point
of view, even if that view is based soleiy in self interest.
The failure of interested parties to intervené¢ has the
opposite affect. )
The silence of commercial bodies, primarily baﬂks, in
the face of IAC Limited's application to the Senate was '

deafening. As a matter of considerable importance, its "

treatment is left to Chapter Five€.

.

-
~

6. Chairman

The chairman has the potential to be the most influential

A

16 See Chapter Five below.
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member of the committee. Certainly he has tﬁs powar to
control the procedural aspects of commlttee performance
He may restrlct partlcipation of members, speed a bill

through or slow it down. Senate committee chairmen once

appointed, are removed through death or retirement. This

-~
BN

continuity in the Chair allows the Chairman to mold the
committee in his own image.

' In the BTC committee, the combination of Senator
Hayden's longevity and his acknowledged expertise 1n the
fleld of flnance and tax has allowed him to become the

spokesman and moving force of that committee. No other
menmber sﬁara; his prestige or power. In a way, afterUZS .
years at the controls, he is the committee. Chapter Five
measures the effect of his role on the committee's‘review
of Bill S-30,.
7- Secretary *

di‘ha Secretary performs much the sampi function as the
slerk.. Most often the Secrétary is a lawyer and inclu&ed'
in his obligations to the chairman is the provision of
advice on precedural matters. . However, ' the Seéretary to
the committee piffers from the cierk in his approach to the .
substantive elements of the measure befsre committee. He
treats not only committee procedure, but the 1egislation o )
itself and is prepared to advise the chairman as to

possible conflicts with other legislative measure. In the.

Senate, the position of committee Secretary is not a standing

*
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position, but depends upon the nature of the committee's

1nvestigat10n Special COmmlttees are more likely to have .

Becretaries than are standing commlttees

The purpose of thisg Chapter was to introduce the
concept of the 'political' op 'human' element in the -
presentation of a private bill to the Senate and Senate
committee. The rules alone do not determine sucéees er
failﬁre. In fact, the Senate rules deterriine access;
Senators, agents, bnonsors;and administrative personnel
inflnence the substance of a bill'sg progress. A further
variable in the process is the substantive nature of tne
legislation itself, and the follow1ng Chapter examlnes

Bill S-30 and considers the elements whlch led’ to its

quick and eager reception in the Senate.



/////// The Introductlon to this study 1ndicates that one of

e the reasons for ch0051ng ‘Bill S-30 as a subject was 1ts
atyplcal nature, the rationale being that it could thereby

© prove a receptive vehicle for the analysis of politics and

the potential for poli;; in the Canadian Senate. Chapter®
bne has reviewed the role of the Senate and Senate committees.
In Chapter Two this framework was further developed through
description of the Senate rules and procedural framework.
This qhapter introduc;s and describes in more‘detgil this
very complicated Bill. |

It is of great impor£ance that-Bill ;—30 be dealt with.
comprehensively or else the ramifications of ita reception
will not be undersfood fully. The Bill is By far the most
complicated.private bill ever placed before thé'Senate and
Senate committee, yet tﬁe Senate passed it in four days,
and the committee in two (suﬁstantively in ohe). For full
appreciation of what under the circumstances re@ains an
amazing record, I find it imperative to give close a%tention
to the Bill itself. | |

gt

However, in order to understand the force of the Bill,
it e;essary to have a general understanding of the
cen::;Z banking scheme”in Canada. Bill S-30 challenged the

existing framework as defined by«the Bépk Act; to explain

how I must refer bfiefly to that Act.
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1. -The Bank Act , o o

The British North America Act vested authority over

: . A ’ .
moniey and‘banking in the Federal Government. ‘In additlon,

t

it nece551tated a new Canada Bank Act to replace ‘the

Domlnlon Notes Act which was enacted Just after Confederation 1

.

The Domgnlon No%es Act had succeeded the Pgoxigcigl Notes

w
»

"Act) and was.designed to centralize control over monetary
[

supply,'bdt it did little more than maintain the government's

share of the total note circulation then eatablisih‘ed.l2 »

The first Bank Act was passed. in 1870, but was ill--

recelved by the banklng communlty It was replaced Ain 1871

by the flrst Bank Act of the Dominion, which-was meant to-

embody not only the provisions of the previous Act, “but

also geheral.provisions regarding the internal fegulation
- T A ¢ !

of banks.3 For pubposes here, the importantlpro%isiona of

this first Act are those whlch dealt with exlstlng bank

) chafters, and futire .banks. . T

The Act of 18704 had prov1ded for the extension of

‘existlng bank charters by 'letters patent 5 Wthh would be :

. issued by the Governorwin-Council upon a favourable report

. fron_ the Minister of dﬁstice and the Treasury Boapd. Further,

-4

" it was suggested by the Miniater of Finance at ;he time,
. . ' [N K ‘ ' ~

B o b

’

~Statutes of Canada; 1870, Chapter 10. -

Y

[\

Statutes of Canada, 1868, Chapter 46. . . . ’f
Statutes of -Canada, 1871, Chapter 5. s
Statutes of Canada, 1870, Chapter.11. - °

Thereby- avoiding the necessity of having to seek
Parliament's approval. Y

'
a ) . * - "
. 7 .
' .
Pl * T o [ -

<«
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Sir Francid Hlncks, tHat new banks come 1nto existence 1n

e
the same manner. This threatened to erode Parliament's

"

'Jurlsdictlon, ‘and Parliament refused to agree The Act of ..

- 1871 excluded the practice of 1etters patent not only' w1th

"reference to new banks, but with reference as well to thosé

. *
banks existing at that time. Under its provisions, new ;

banks were requ1red to seek th¢ s@nction of Parliament and:
existing banks had their charters extended for ten years
A similar situation exists under the current Bank Agt

which was passed into law after the decennial revision of

1966-67. 6 . The Bapnk Act applles only to those banks named

in Schedule A‘%o the Act, and each bank named in Schedule A

is a body pdlitic and corporate and has as its charter the

Act itself. The significance of ‘the Act of 1870 is that

1t became the Ychyrter' of existing banks for a ten year

period, thus inaugurating the decennial review and revision ©

of the Act. The significance  of the Act.serving as the |

charter .of the banks named . .in Schedule A to the Act is

exer01sing the rxghts which the;Act’ prov1des

simply that‘only those banks are Qhagtege_ banks capab1e<9£i\ )

‘

Therefore, under the existing system;” a new bank hust

receive ‘the sanction of’ Parliament and must abidé\fal fully

.‘.\

by the Bank Act, which upcn proclamation becomes its charter
4

The Act provides for the capital structure, organization

and operations of chartered banks. Exceptions to the Bank
— .

6 Statutes of Canada, 1966-67, Chapter 87.

A " . .

1
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ﬁf

Act-are in effect exceptions to a bank's own charter, and

e k.
therefore requlre further parllamentary sanction.

ere not the rule. ~ Bill S-30 sought numerous except
to, the Act. The Senate agreed to every one.

The Bank Act remains unchanged;during each ten
period. The current:hct has not been amended_since
and is being rerasseseed and revised in 1976. This

could well take up to three years. .The charters of

banks currently under the Bank Act will expire with

AR { ' . .
Actwfor one year periods until the decennial revisi

'been completed It is of some consequence that the

to the Bank Act was so.near to.the 1ntroduct10n of

to Parliament. As Chapter Five will indicate, the

]

ExceﬁtiOns

ions

yeq}
1966,
revision’
those -

the Act,

however the~practice has been established of renewing the

on has
revision
Bill S- 30

‘chief

resistance which Bill S-30 faced in the House was its

prOlelty and possible prejudicial effect upon the process

of .revision. The Senate BTC committee was not overly con-

cerned with this fact, for reasons outlined in that
2. Bill S-30

(i) T.A.C. Ltd.

Chapter.

Bill S- 30 is an Act to Incorporate the Contlnental

Bank of Canada It was designed to convert a major

®©

Canadian flnancial 1nstitution, the Industrial Acceptance

Corporation Ltd. (IACl\into a chartered bank entitled to

operate with all the rights granted under the Bank Act. As

‘such, 1t was in tne Senate and remains .in the House

without
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precedent in Canadian-legislati#e or financial history.
While other Acts have, sought to incorﬁ&rate chartered banks:
Bill S5-30 was the first to take an existing %Enancial
institution and seek Parliament'!s approval to turn it.into
a bank. _‘ . '_..

As presented in the ‘Senate, Bill S-30 had three chief
purposes: to'establisﬁ‘a bank under the provigions of
The Canéda Bank Act,‘to provid%_for £he amaléamation of
that new bank with IAC within ten years, and to'grant
certain exemptiéns from the Bank Act necessary to such a
complex aﬁalgamation:

IAC Lim?ted, with cohsoiidated assets'exceeding $2
billion, remains Can;da's largest sales finance and
consﬁmer loan company and the eleventh 1arges§ financial
institution (if insurance companies are excluded) in the
country. If IAC were a chartered bank at the pbint it
sought Parliamentary sthtion for that tfansformation, it

~would .stand as Canada's‘largest chartered bank in terms of
equity and eighth largest in terms of éssets.7 The company
was founded in Windsor in 1925 aﬁ& is now 96% owned

by Canadians and has approximately 12,000 shareholders. In

.
the brief presented to committee members in the Senate, the

(]

national charaéter of IAC was stressed. IAC carries on

7 This information and that which follows is taken from
the Company's annual report for 1975, and from the
brief presented to the Senate Banking, Trade and
Commerce committee.
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business at 270 locations in all ten Provinces and the

Yukon and employs over 2,80@'péople in these locations and

¢

in four divisional headquarters in Halifax, Montreal, Toronto
and Vancouver.

Another fact stressed in the brief was the similaritf
of IAC;S business to that carried on by chartered banks.
Approximately 70 percent of the assets of IAC result from
financing activities of a typé that are carried on by
chartered banks. The balance, lease receivables and
uninsured'high-ratio mortgages, are areas frdm which
chartered banks are excluded. in contrast to the chartered
baéks which finance their activities through deposits,
fAC raises its funds througﬁ the issuance of short, medium
and long-term notes and debéntu;es at a higher interest
cost than banks pay for deposits. o v

The conversion of IAC Limited into a Canadian chartered‘
cbank was intended to make it more competitive with other
major financial'institutions carrying on business in Canada,
"to benefit not o&ly IAC but also its customers and
indirectly the Canadian economy".8

.It is of interest to consider the reasons advanc?d by
JAC. in its prayer for incorporation. The brief stressed
the long history of service to éanada's national economy,

and recognized IAC's responéibility to its sharehdlders to

employ its capital as effectively as possible. The conversion

8 Brief ﬁrééented by IAC Ltd to the standing Sénate
committee on Banking, Trade and Commerce, p.18.

L
i
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of TAC to a chartered bank was expected to enable the
) . ¥ 4 e .

: ‘ N
Company to: ‘ ) \%?

-~ improve its ability to serve its established market

of individuals and small and medium size businesses,

a service "that will %2 of particular importance

‘ during the coming decade when the demands of major, —— =

e

—

resource and industry venpufbggwillfgiace severe

"strains on Canadiaq/cap%ﬁal maPkeﬁsw.g :

_ attract additional funds from institutional invest-
ors and indiv}duals in ofder to more effectively
use its Canadian-owned equity of more than 200
miiiion dollars.

4f/froaden thelrange of its financial services.

- contribute to the Canadian economy and be of

ﬁartéred banks.lo

¢/\;/r*/5ufficient size to compete effectively with existing \\h\J
. v }
,’J/‘ ' c ' .

IAC Ltd has a colourful history. It waslincorporated

federally in 1925, fifty years ago. At that time it was

acronym IAC Ltd wasﬁaddﬁ%ed by way of letters ﬁatent in
1.970. The.Company was op}ginally A?erican-owned, buﬁ soon

passed into Canadian hands.

known as The Industrial Acceptance Corporation Limited. The

<.
3 9 Ibid., p.21.

10 = This point of competition with existing chartered banks

is an interesting one because none of the chartered
banks intervened in IAC's application to incorporate,
nor did the Canadian BankingﬂAssociationt

»»-k\\—u‘/

i i s
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- - IAQ Lﬁd has since itslearliest'days had connections
with promihent gove?ﬂﬁent and business p?rsﬁnnel.. The
Honourable Norman Mclarty, who was a:Qember of the wartime
government of «Mackenzie King; was the first solicitor to
the company., The Right Honourable Louis St. Laurent was
a Director of IAC before joining King's government. He
returned to the Board when he retired from public 1life.

The company first had its Efquuarters in Walkerville
(now Windsor), Ontario. Its Head Office is now in Toronto.
It is essentially (96 percent) Canadian-owned. jEéch of the
sixteen Directors are Canadian.

When IAC first began, it financed motorcars in the
Windsor area for both dealers and purchasers. It‘presentiy
offe;s a wide range of financial servidés, carrying on

~~

wholesale and retail sales financing, inventory financing
and making deai;r loans and business loans. It deﬁls in
mortgages, for both homes and businesses. It leases capital
equipment and'makes extensive co;suﬁer loans. Itshcommer-"
cial activities extend into the fieldg of transportation,

construction, logging and the finapcing of machinery used

iﬁ the resource industries. . m
~ The chief reasons advanced by IAC witnesses for seeking
to incorporate a bank with whicﬁ it would eventually
amalggmate,c;ncerned its own grqwth and competition in its
field. Sixty—five'percent of IAC's business is done in the
field of business financing, 16 percent in sales financing,

o °

e Lt ] i o b DRk
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10 percent in consumer 1oans, and 9 percent in re51dent1a1l, -
mortgages. In 1960, TAC had its charter amended by
supplementary letters patent to'enable it to deal in
business financing and leasing of capital equipment.' In
1974 it had outsﬁanding‘receivables on its books in this
field of over $432 million.

However, TAC had advanded according to submissions made
to Senate committee, as far as it could in this prlmary
fleld'of operations given its own rapid growth and the 5
' competition exerted by subsidiaries of American banks in
the money marketplace. Investmegt banks in the U.S. get
into the field of leasing through subsidiaries in Canada.
In June 19Z% subsidiaries. of 100 American banks, had
business on their books of over $316 mil}ion, an increase
of 40 percent over the volume of the year before.l1

IAC felt‘that its competitive position would be
improved were it to be incorporated as a chartered bank.
Its figures showed that in the past ten years Canadian
banks grew at an average of 19.8 percent per annum, credit
uniogs at the rate of 14.6 percent per annum. Sales fin#nce
companies grew at the rate of on}y 4.5 percent per annum.lz-

IAC, as a bank, would be able to borrow more cheaply than

could the chartered banks, and would be able therefore to

11 Debates of the Senate, First Session, Thirteenth
Parliament, Volume 123, Number 123, p-1342.
12 _ghg&gg, ibid., p.1343:
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service its customor51better and presuﬁably more cheaply

and more competitively.- ' .

(ii) Bill S-30 and the CagadawBank Act

: In this section I examine the chief substantive -
provisions of Bill S- 30 and their relation to the Bank
Act keeping in mind that the Bill seeks not to create a -
bank but to transform an existing institution into a bank.
The latter is-by far the more. difficult procedure. For"
oreation of the former, Schedulo A to the Bonk Act provides
a standard bill wﬁich is to be éollowed. IAC could not

*. aocompiish its desired goal through adherence to the normal
format but sought exemption from certain key provisions of

that Act. - .

The Bill provides for the incorporation of a bank to

be known in English as the Contipental Bank of gnagﬁ and
in French Eﬁngus_Qggiiggnnﬁlg_gn_Qﬁgnga- .In accordance

with the Bank Act it provides for prov151ona1 directors

in the early stages of the bank's pment, The

provisional direcfors of the Cont nental Bank would be

the 16 Directors of IAC Ltd; th€ bank and IAC would, in
_other“words, share a common board. To qualify as a Director,
\one'has to own 500. shareé of IAC, which would currently .
require an investment of about $9,000.00

Upon ¢reation of t@e‘Bank -all of the issuable stock
would be issued to IAC. The bank, in other words, would be

" a. wholly—owned subsidiary ofsJAC. The Bill provides for a
I 4 i ) [ ) l

. .4
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. b .
“capital stock.of $100 million divided into 10 million

shares with a value of $10 each. IAC would subseribe for

$50 million of that capital and would own all of the :

hissued:sﬁares in the first instance.

The chief exemptions to the Bank Act arise in the
projected amalgamation of. IAC Ltd with the Continental Bark
qf'Cahada.‘ To bring IAC Ltd into conforﬁity with the Bagk
Act, the Bill provides for a transitional period of uptbOg
ten years, starting on the date Royal Asaeng'is given and
ending when the two companies (IAC and the Bank} and the
subsidiariés;of IAC are amalgépated into one entity.

After the transitional perioq the Continental Bank would
emerge and IAC and its seven sugsidiariés would disappear.

The Bill as. presented on first reading in the Senate,

provided that the Diréctors of IAC would, as noted above,

-be the Directors of the Continental Bank of Canada Many

-

of the Directors of IAC were at that point, and continue

to be, Directors of other deposit-taking institutions, such.

as, for example, banks and trust companies. Section 18(b)

of the Bank Act provides‘as follows:

18(b). A person is not eligible to be elected ' o
appointed a Director if -

(a) he is a diréctor of a bank to which the
S B Act ‘applies or of a company

incorporated under,the laws of Canada or a
Province that carr?%s on the business of a
trust company within the meaning of the Tpruast

Companies Act, or the business of a loan
‘company within the meaning of the Loap .
Companies Act, and that accepts deposits from
the ‘public. . ' '

L) . . \

~
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' kind\ggﬂgéhpany. IAC at the time of its applicatio

'‘Canada with assets of approximately $78 million, and } //1—\

- 81 -
The overlap in|directorates would have to be eliminated,
yet IAC, as its submission indicated, wished ‘to dccomplish

) ’ i
the transition |from one board to another in as orderly a

fashion as possible. The Bill therefore initially

provided for an exenmption from Section 18(b} for a period R
. - . ;

i J . : ‘
of two years from the date of Royal Assent. This exemption
. j .

-

was'not‘unduly pressed by thé Senate, but it met serious
v ‘

opposition in House committee—and was amended donsiderably.13‘

Under the Bank Act, a-bank cannot owf insurance /

[

companies;, or for that matter more thap10 percen]

»
owned two'! insurance companies, Sovereign Life Assiurance o

Sovereign General Insurance Company with assets of $18

; - e
million. The Bill provides that IAC, to which the Bank

z. .
generally applicable, would have two years

Act would becomé:
to reduce theée holdings to the permissible 10, percent.

The Bank Act further provides thaq.no individual share-
holder is entitled to hold more than 10 percent of the
issued shares of .any bank. IAC ‘has one shareholder, Carena
Bancorp, which holds more than 10 percent (19.8%) of IAC's
outstanding shares, The Bill allows this sh;reﬁolde; foar

years to comply (e.g. to divest itself of 9.6% of its

B

13 . The Bill as amended and passed by the House provides
that the interlocks can be maintained until the
Continental Bank of Canada begins to carry on business
as a bank. ' .
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_ snares in IAC).

During the transition period the Bill would allow
IAC and its subsidiaries (among whom the Continental Bank
would be numbered) to carry on leasing activities_ynich

IAC has been engaged in for some years. The Bank Act

does not permit chartered banks to engage in leasing. In *

recognition of this restriction, .but equally in recognition

of the fact that TAC'sg portfolio in the leasing field in

’

1974 was worth over $432 million, the Bill allows it to
continue in the field but places 1imits for such business.

The maximum allowable unden_the Bill is the total value
C
of. outstanding business at the date of Royal Assent, plus

any commitment for new business which TAC might have at ::::
that date.

-

The Bill, while. providing exemptions from the Bank
Act, provides certain sanctions as well. The Bank Act
generally is applicable to' IQC the moment Royal Assent is

given. .If the projected amalgamation does not occur within

-

the ten year period, Contlnental Bank would cease to exist.
Further, a failure to secure an Order in Council to begin
business as a bank within one year bf Rnynl Assent means
that all’brovisions of theﬂgill have no further force

and effect and all the poTer conferred under the Bank Act

. upon IAC and Continental Bank would be lost.

(111) Rationale for Manner ‘and Fornm .

of IAC's npliggtion
AL
‘I conclude this Chﬁpger with some reference, .taken from
} < '

1 -
i . o,

L]
s
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the transcripts, to the problems which IAC faced in seeking ' *

to expand its business capabilities. When IAC first

approached federal authoritdies with the possibility of enacting

legislation, the:entire objective was apparently'io convert

YAC into a bank and not merely'to add a bén&;to’ﬁhe existing

)

IAC complei. Yet this raised many questions, especially with®

respect to the market stability of IAC before, doring and

after the transitional period ., To conform 100‘percent with
iy -
the Bank Act from the outset would have been suicide both

)

for IAC as a viable institution and for the rationdle of the

Bill itself. L will explain this point further
| S

A good example is the provision in the Bank Act,
respecting Directors. Ten‘%ut of elighteen members of the
IAE;Board were ineligible'under Secéion 18(b) to remain.
Yet it would cause a considerable ubhea;al were those ten.

' members required to divest #dhemselves of their other member-

H

_ships, or }eaJe the IAC Board. A mass replacement of Board

membere at a time when the company was seeking to tréosfer
its operations and eséete into a bank would not be likely
to instill confioence in IAC's customers and personnel.

. ¢ Another e¥aople ig the proscription in the Bank Act
against holdings of moig than 10 peocent in other companies.
For TIAC to comply with such a '‘provision upon Royal Assent
would permit a grave injustice to its shareholders, and
again cause it_diff%cultiea in the marke?plaoe:

~ .
The transitional period and exemptions therein became

..Ta.
Ry
3
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very quickly the focal p01nt of the Company's obaective, and
central to the ratlonale of the Bill itself JIt, and they,
were appérently intended to overcome the follow1ng disadvant-‘
ages which IAC faced in the conduot of its business:
{a) In.only two areas (leasing and high ratio mortgage
u.lenoing)'ﬁas IAC aofive.to the exclusion of the
| chartered banks. Accordingly, its competition in .
other—afoas included the banks, waich were ablo to
" obtain funds at 1owar i;ta%est cgst than IAC. In
leasing and in high-ratio mortgage lerding its
principal competitors were affiliates of forefgn
financial institutlons, which also had flnancial
advantages over an 1ndepenJEnt Canadian company
(b) Testimony before the Senate committee 1ndicated that
'the Company felt its available customer senvices were
.restricged. It could not accept deposits nor provide
overdraft and chequing privileges. Availability of
-~ these services enabled the banks to provide customers
with a full range of sérvices thus meeting alll their
financing needs. IAC clearly f?lt ﬁhat the quality ;%_
its service and competitive position wotld be iﬁproved,”
if it were able to compete equaiiy'with the banks in -
the range ofdgg;?ices it provided. .‘
(c) IAC's competitors outside the sales finance ‘industry

]
were not limited to the chartered banks §ghdidiarie5c

L
of foreign banks and of foreign manufacturers, which

+
s *
'
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. operated free of a.number of the constraintglthat
applied ﬁo IAC, were also absorbing an increasing
share of funds a;;ilgble from investors in Canada,
and of available opportunities for financiné business.,
(d) ‘In consequence to some extent the competition from
affiliates of foreign financial ihstitytions for funds
in the Canadian market, IAC found itself unable to meet
its borrbwing needs in Canada and subsequently effected
substhtiél borrowings in the United Stateé, subjéct to
'the standard that the marketplace there had developed
for indépendent sales finance companies. So Judged
it was not only required to pay a higher interest rate
than were the natlve banks, but was mdre llmlted in
the all- 1mportant debt- equlty ratio whlch it could
attain. TAC's debt-equity rath was,at point of
apﬁlica@ion to the Sénate, approximately 7:1, by
comparison with ratios for its competitors which ranged
‘to 20:1, or even higheryin the case of banks.
Accordingly, if ‘L_Ac werg to become a bank, it felt it
could increage éhe range of sérvices it provided and
reduce the cost to its customers of those services by
making more effective use of Canadian equity cabital.
Bill 5-30 was therefore not an ordinary private bill.
Indegd,_it was the most complex pri@ate bill ever placed

before a Senate committee. As such, it engehdered elements

of both politics and policy. The political nature of the
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"Bill.was.evideﬁt in.Séﬁate committee in the manner in
which the Bill was ram-rodded .through byﬂthe Chairman,
Senator Haern. Meﬁbers were too quiet aqg acquiesceﬁt.
One reasoncons?deraibelow is the extent of business and
coﬁmerciai connections betweén Senators and bankiqg, and
Senators and Directors- of IﬁC Limited.

The policy element of Bill S-30 comes out of its placé
in the develapment of banking legislation in Canada..
Private bills ﬁormally do not have an effect wider than
their ﬁarticular goal, yef Bill S-30 was decidedly differ-
ent. Given the role of the Senate Banking, T;adé'éﬁd
Commercg committee aﬁd its expertise in éhe field, its
almost hesitant and uninspired tréatmenﬁ‘of Bill 5-30
came as some surprise. Here was'an opportunity for the
Senate £b consider the policy imperatives of banking in
Canada. Here was the chance %or it to play the role Which
I havé ascribed to it in Chapter One‘aboven

| In Chapter Five below, several variables of Senate and
committee pe;formande are discussed with emphasis upon Qhe
politics-policy dichotOmy. Each reflects upon the nature )

of the committee and the nature of the Bill itself.



T
CHAPTER FIVE -~ POLITICS AND POLICY
' IN_THE CANADIAN SENATE':

Bill S-30 received first reading in the Senate Tuesday, '’

. October 28, 1975. It was read a second tlme on Thursday,
October 30, 1975 at Whlch time Senator Connolly spoke on

" the Bill fior fifty minutes. From there it went to the
Standing Committee on Banking, Tradé and ‘Commerce where‘it
remained Befqre the cpmmitﬁée for two séparate days of -
heafing. On the 13th Novembér, 1975 the Bill received
third réadizg. The whole process took 16 days oyerall, 4
days of actual delibération.

It is not the 1ntent10n of thlS Chapter to follow the
path of the Blll through the Senate sequentlally from the
first to. third reading. This paper is not a history, of
Bill S-30. Rather, it reflects upon the progress of the
Bill and draws therefrom cﬂa;acteristics-of Senate perform-
ance. These characteristics are isolated heré and receive
separgte treatment and while they relate in thelfirét
instance to Bill‘S—30 alone, they purport to be-repngaenta;
tive of general problems to which Senate performance is
subject. Ea;h feflects upon the politics and policy of
the legislative process in the Senate and the inherent
strengths and weaknesses of that process aé reflected by
the passage of Bill S-30.

The first half of this Chapter identifies eight

characteristics of Senate performance illustrated by the

.
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quick passage of..Bill S-30.> The second half of the
Chapter makes'good use of the performance of the Standiﬁg
House Committee on Finénce, Trade and Economic Affairs as

a foil, further highlighting_the‘Senate committees perform-
jance. The briéf conclusion to the Chapter summarizes the
theme overéll'anq‘leads into the statement of conclusion

in ChaptergSix. o

A. Characteristi of S te Performanc

1. The 'Committee Bill! | R

There appear to Be two types of private legislation;
those which %Fn reasonably be.dealt with in the Senate
alone, and those which are more complex in their substanta-
tive terms 'and are necessarily referred to Senate committee.

In the first~mention§d instance, the legislative
procedure is straightforward anq uncomplicated. The petition
i§ received one day, first reading effected the next. On
common an& unanimous approval, second and third reading
can be 2;2£f?1ished‘on the same day as'first. -Between
second and’ third, the Senate, again with common and unani;
mous consent, will revert to Commifteé of the Whole, and
consider therein the Bill through clause by clause analysis.
The Committee of the Whole will report back to the re-
constituted Senate, the report will be reviewed, and third
reading g;;en.

The procedure requires, of course, unanimous approval

of the object and substance of the Bill. Essentially the
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bill must be simple\ and straigﬁtforward..Further, it must
in essence be ‘an apolitical piece of legislation, something

to which every member\fan give his consent without

political consequence.\

!%ill 5-30 was not such a bill. Indeed, the Sen;te
sponsor, Senator John Connolly, expressly put it to the
" Senate that that.body sﬁould'not debate it overlong, that
the proper plape_for coﬁsideration of the substance of
the Bill was.in committee.

Honourable Senators know very well, that an appli-
cation to Parliament for the incorporation of a
bank is made according to the proscriptions of
Schedule B to the Bank Act, and such bills are
essentially committée bills. In such a tase the
committee looks at the bona_fides and the financial
.capacity of the applicant. This Bill is certainly
a committee bill, ‘

There is very little more to be said. Ferhaps I
have said too much. already, but I do want the
committee to understand as much as I understand of
this rather complicated bill.l

1 Senate Debates, op.cit., pp.1340, 1344. In commending
the Bill to the Senate, Connolly went on:

Honourable Senators, .if the Bill is given second ey
reading, I willgmove that it be referred to the
Standing SenatefCommittee on Banking, Trade and
Commerce. Senior officials of IAC will be available
to the committee, and they will submit a brief which
will be helpful to the members of the committee.
Although I do not speak for the committee, it will
probably want to call officials from the Department

of Finance and, more particularly, from the Office

of the Inspector General of Banks, with whom IAC
~and their representatives had lengthy discussions

over a long period of time about this complicated .- ~?>
matter. I am sure that counsel for the Senate will

be in attendance as well. , -

-
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As a matter of interest and a further means of

-

1llustrat1ng thlS point, the House sponsor, John Reld, M P.
empha51zed too the' 'committee' nature of Bill S-30.
The Bill before us is a,complicated one, one that
I believe the House and its committee will want to
look at very closely. In fact, as sponsor of the
Bill I would advise members of that committee to
examine it under a very powerful microscope.

The argument that certain bills are committee bills

while certain others-are not must certainly have as a

corollary the notion that those bills to which the

Senate cannot deliver its full attention must receive sucﬁ
inspection in committee. The notig lcommittee
bill' must certainly impart to/the comﬁif?ee to wﬁich the
bill is referred the overriding responsibility for due
consideration of the bill. Yet Bill 5-30, referred to by
Senator anholly as a<Pcommittee bill', received only one
substantive hearing before the Banking, Trade and Commerce
committee, which hearing lasted a brief two hours.3 The
second hearing déncerned the name of the bank only, and
did not treat other substantive matters of the Bill. The
net result of treatﬁent of Bill-S5-30 in the Senate, a
l'committee bill?', Qas fifty minutes‘in the Senate chamber,
and two hours in committee itself. The diffgrence then,

between a Senate bill, and a committee bill, was seventy

minutes of consideration by twelve Senatdrs, one of whom

2 _om_gf_Ccmuﬂb_aLeﬁ, First Session, Thirtieth
Parliament, Volume 119, Number 224, p. 9989.
3 Thursday, November 6, 1975.
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was Chalrman fhe committee, and two of whom 1ndlcated a

flict of 1nterest‘and unwllllngness to treat the B111

Al

or vote upon 1ts substantlve provisions,
The conclusion drawn from,this is that Senator dghnéil?;

not unﬁsed éo the straﬁdge@é of Senate procedupé, eipreéély'

and guite pointedly chose to gefer to the Bill as dﬂ'

committee 'bill, in a bid'to discourage extensive debate at
. ° : - —
second reading, knowing at‘the same time that'thé Bill .was

unlikely to receive cr1t1ca1 analy51s in commlttee If
——— )
this ihterpretation ig correaet, the stratagemrwork9d.

At second reading Connglly gave a review of the Bill
and its objective similar to that\of'Chapter-Three above.4
He pointed out the essence Of the exceptions to the Bank
Act, remarking with each one that the committee should
have a close look at attendant difficulties thereby caused.
Only f&ur Senators spoke in debate on second reading, for
a total of ten minutes. Senator Deschatelets inquired as
to what officials of the Department of Finance had had
opportunity to examine provisions of the Bill. Senator
Everett was concerned qyé}'thé claims made by Senator
Connolly that the beorrowing cost'of'tﬁe finance subsidiaries

of large automobile manufacturers was less than that of .

IAC, but was ever conscious of 'raising this niggling point

S Similar becadse his materials were the same. The
sponsor of private legislation can only repeat what
the proponents feed him.
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~ cafter suéh'é'superb'presenﬁétiqn'by the Honourable

.

-+ Senator'.

5

. Only one Senator, Senator Macdonald, concerned

*  himself with thé numerous exemptions from the Bank Act

which-Bill S-30 would grant to the Continéntal Bank. He

-—

wahtéd them examined more claself, preferably however, at

.the committee stage.6

-

It is true that only at committee can those connected

with a parficular bill give evidence in justificatién of -

its provisions. I do not quarrel with the practice of

passing a complicated bill through second reading into

committee. What I do find questionable is the combination

.of a passive second reading with an all but passive committee

review which is then followed by third reading which accepts

in their entirety the slight amendments made to the bill at

the committee;atage.7

b

b
In total, Bill S-30 was actively assessed by sixteen

Senators. -Considering the complexity of the Bill, and in

Tight of the general banking policy to which Bill S-30 was,

to a:certain extent aéathema,.this performance by the Senate

5
6

= :
Senate Debates, op.cit., p.1345.

Thus indicating the inadequacy of the general perfunctory
second reading given to private legislation in the Senate.
The matter for which Senator Macdonald was pleased to
send Bill S-30 to committee was never directly dealt with
by committee. )

The whole system of approval creates an interesting cycle.
A complex private bill is labeled a 'committee bill' and

-sent to committee where close scrutiny is more conven-

iently carried out. Committee merely passes over it once
lightly and sends it back to the Senate, which accepts
it on the understanding that the committee met its
mandate.
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and its committee was not a salutorf one. If ever thgré

was a 'éommittee‘bill‘, surély Bili S5-30 was one. Yet

the meaning of 'committee bill! was relegatéed in the pasei

of Bill S-36lto the level of iegislat_ive strategy. Indeed,
ﬁhere may not be any difference between a 'committee bill!

and any other private bill before the Senate of Canada.

Holicy imperatives nopwiphstanding, it is the politics of

ﬁhe Senate which prevaii gnsofar as private bills are
'conce;ned. The practice of the Senate-with respect to

. private bills is so ingrainéd, that Bill S-30 passed through-
as if it were the ordinary piece of private legislétion.
Senators on the whole did not rise to the greater challqﬁge
which its substantive measures presented. Lip service was
given to it as a serious, complex bill which the Senate
committee muét examine thoroughly. On fhe étrength of that
“lip service it passed second reading. Once in committee

- the expectation of those Senators who encouraged the .
;committec to meet its responsibilities, Senator Connaily

among them, was not met. And the Senate failed on third reading
to'properlx assess wh;ﬁ in the circumstanées was the cursory "
treatment of the Bill by the Banking, Trade and Commerce

committee."

p
2. System Bias
One very‘feai reason for the success of Bill S-30 b

in the Senate of Canada is the compbsition of that body.

Bill S-30, in creating a new privately-owned bank, was not



a thréat to the systemic values shared By the majority,

if not by all, of the Senators.® Indeed, its success

would re%nforce shapéd beliefs in ffeefenterprise and the
cépitalist; free economy system. While Senators might
'express concern over the monopoly of financial ser;ices by ’
the eleven existiﬁg chartered banks, this vie;ﬁoint was
not in conflict with Bill S-30, which as passed allowed.

the hew Contihental Bank of Canada to do more than the

chartered banks are_currently allowed to do under the Bank

L

Act.9

Not one Senator challenged the Bill at'either.éecond
or thiﬁd reading in termg,of his own philosophical beliefs.
When this is contrasted with problems which blaéued the
Bill in the House, the relative social éomposite which .
the Senate presents is further emphasized. Members in the
House, primarily those of Raillement Creditiste, chose to
challenge the Bill throﬁgh philosophical argument directed
to the viability of the economic system which the new bank

would join. The New Democrats at times placed their

8 There are no NDP or Social Credit members of the Senate,
and very few Progressive Conservatives. Most members
are Liberals. Thus the Senate was a welcome forum
in which to place Bill 5-30 in the first instance..
Opposition on philosophical ground was unexpected and
none was delivered.

9 The eleven existing chartered banks in Canada are: Royal
Bank of Canada, Bank of Commerce, Bank of Montreal, Bank
of Nova Scotia, Toronto Dominion Bank, Banque Canadienne
Nationale,, Banque Provinciale du Canada;, Mercantile Bank
of Canada, Bank of British Columbia, Unity Bank of
Canada and The Northlands Bank.
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Opp031t10n in pollcy And the Progre551ve Conservatlves and
Liberals indicated their own bellefs in the free enterprlse
system by glVlné a conSLStent support to the Bill. ’

Bill S5-30 was able to take advantage of a trend in
Canada's banklng pollcy with whlch Canadlan Senators, ‘who
have notorious connectlons with chartered banks, could
readily identify. Up to the 1966-67 revision of the "Bank
Ac?{jCanada's banking qdmmanity was small and closely
regulated under the Act. That revision.removed the 6.
percent ceiling on lending rates then currently enforced
by the Act, cut back reserve requirements and allowed banks
to invest heavilyhin other companies. Further, IAC was
not alone in its bid. The precedent was estaﬁlished by

the Unity Bank, which received its charter in 1974, with

little prouble from the Senate Banking, Trade and Commerce

committee. In 1975 Parliament chartered the Canadian

Commercial and Industrial Bank. The new Northland Bank
received third reading in the House concurrent with the
first attempt by Bill S-30 for second reading. The

Financial Times in December, 1975 anticipated Bill 5-30

when it reportéa that 'IAC...is more akin to-a near-bank

than a finance company, and as such we. should not be

10

-

surprised to see IAC take on a banking role' and the

September issue of The Times reported that at least one

10 The Financial Times of Canada, December 2, 1975. p.3.
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other non-bank financial institution was monitorifhig the -
| . .

' pﬁog;ess of Bill S-30 and waiting in-the wings to make its, U
ll ' . ' 5 .

own mave.
The banking induetry has become a consolidated oﬁe,.
with po;er centred 1n perhaps five chartered banks . fIn
1874 there were 51 banks in CaEada. By 1900 this flgure
had dwiﬁdled to 36. In‘l§25 there were 11 banks, ;;d
there remain 11 chartered ‘banks in 1976. In 1895, only the
Bank of Montreal, with 19 percent of total bank reSOurcee,
and the Bank of Commerce, with 9 percent, were exeeptiohally
large. By 1927 this concenterlon had 'increased with the
addition of the Royal Bank. In that year the Bank of
Montreal had 26 percent of total assets, the Royal Bank
26 percent, and the Bank of Commerce 17 percent. These
three, in a field of eleven, accounted for nearly 70 percebt
of total Canadian banking resources. By 1969, control of
93 percent of total.banking assets had shifted to the 'big
five'! in Canadian banking, the Royal Bank, Bank of Commerce,
Bank of Montreal, Bank of Nova Scotia and the Toronto ™
Dominion Bank. Clement places the percentage whlch these’
flve controlled in Sprlng 1975 at 90 percent with the

Royal,Bank accounting for almost one—quarter of the total

wealth of the system.12

11 ~ Ibid. September 29, 1975, p.3.
12 The i 1nformat10n in this paragraph is . taken from W Ehce

Clement, The Canadian Corporate Elite, (Toronto:
McClelland and Stewart Limited, 1975), Chapter Fqur.
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Canadiah banks_have.reven remained'satisfied with
' being Just banks but have participéted in imdﬁst y and °
corporate growth in capacities of control. Bank interlocks

1nd1cate the nature of the 1ntegrat10n in the eoonoﬂ1c

L .system, Wlth .the banks ‘the central and motlvatlng forces.

In 1961 Porter found that fhe 9 largest Banks had 55

d1rectorate 1nterlocks with the 10. largest insurance

13

companies In 1972 Clement found that the S largest

banks (those mentloned above), when 1nter10cked with the 8

'1ndependen§ Canadian controlled dominion insyrance companies
. A « . . :
produced a total of 51 interlocks. In 1972 more than one-

quarter of bank directorships were held by members of the

-

" economic’ ellte who also held dlrectorshlps in one of the

eleven domlnant 1nsurance companles 14 . v ' *
Lad v
L] -

The five dominant banks are.at the centre'ofﬁdndigenous

capitalism in Canada. Char}ered banks are among the oldest
' o )
‘ %pd.most powerful of Canada’s_corporate~£nstitutioﬁs._ The

. t . 1
stability of the sysﬁem is reflected in the fact that a

-]

Canadlan bank has not falled since 1923. ; N .

When rev151on of the Bank Act in 1956 57 allowed banks

into low-cost mortgage .lending, banks were not long to.

[ ]
further consolldate thelr 1nterests In 1963 the chartered

banks formed RoxNgg Ltd. to engage in flnanC1ng developments

and the rental of cogmmercial - real estate. And despite the

T 13 John Porter, The V e Mosai ‘(Toronto' Unlver51ty
‘of Toronto Press, 1965). .

"14 The Canadian Co ate Elite, Clement op.cit.,.
. pp.lSG-lS?. i ) -

[
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requirement of the BankﬁAEt as revised in 1967 that baﬁks-
reduce their equity holdings inltrust companieé to 10 .
percent a close relatlonshlp remains.

Charles Rathgeb, a Dlrector of IAC has said that !'for

-
!

a Canadian, becoming a Bank DlPECtOP'%S the summit of

one's business'careé; ' The banks are very powerful in the
sen;e that no individual in Canada in my mind c;n do much
without the support of the chartered banks'.ls This state-
.mént illustrates,_in‘6lements.words 'that bankers and
-ogtéide directors operaﬁe in a cérrésponsive relationship,
‘mutually supportive-and gaiqing from the contacts and °
capital of the other!.16 | ;
\ Bankers have high elite connections. Clements! study Lo
shows that 35 percent of Canadian bankers had stﬁong elite
connections and 52 percené’were of uppef class origins.

It should come as.no great surprise therefore, that

Canadian Senators and Canadian Bankers find'themselfes in

social and corporate interlocks which affirm their common

interests and satisfy common goals.

In his 1973 study'Presthgs found that 37 percent of a

P

"total of 102 Senators came from business, industry or
finance backgroundé, 30 percent from the legal profession,
16 percent from government or politics, 9 perceﬁt from

professions other'thén‘law, 6 percent from ag;§culture and

- 15 -Quoted in Clement, op.cit. , P-157 and in Peter Newman,_

‘ The Canadian Establishment, Volume One, (Torontd®
McClelland and Stewart, 1975) at page 110 U .

16 Clement, op.cit., p. 158. v
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1 percent from labour.l7‘ The hajority of Senators are

therefore from the.business and finance elite. The link

.+ ' ‘between éenatdrs, big business and banks- is a very real
one. ';Canadian businessmen aspire to bank boards the way
po%itieians sigh for the-éenate'.ls_ In many cases, the

! ~ same individua; meets both objectives. |
IAC’was, at the time éf'its application to the Senate,
'miréd in corpo;ate interlocks with glust_cqmpénies,
industrial corpérations.and othér banks. Its Board was a
veritable 'who's who'! of corporate power brokeré. &hen
. v

this fact is clearly illustrated, the nature of the
)

onsolidation.among Canadian financial institutions is"

p
evident, and clear too is a major reason for the speed in
which Bill S-30 passed through the Senate.

The following table presents ‘the IAC Board as of

November 25, 1975, and the interlocks then current.’

) " TABLE 220
Director or Officer . Intérlocks
1. Lyndon E' Nichol Director of Ultramur (which is
[~ E \\ o gaggidizg.gompany for Golden
2. K.H. Macdonald . ‘ 6irector, Unirgyal, Zellers
) 3. J.S. Land ) ' Director, Canborough Corp.
17 RobertJPresthus, ite Accommodation in C dian

POlitiCS.(Torontof#Macmillan and Company, 1973).

18  Newman, op.cit., p.89. . -

19 The word 'interlock' is commonly used to, describe the
membership of one Board member on another Board. '

20 For purposes of illustration, banks arerunderlined. Five
chartered banks were .represented through interlocks on
the Board of IAC. ' : :

;



(Table 2 cont'd)
Director or Officer

(Land - cont'd)

4. F.M. Covert

5. J.S. Dewar

6. C.F. Harrington

7. Peter Kilburn
8. David Kinnear

S. L.A. Lapointe

10. Paul Dave

-

11. Charles A. Rathgeb

- 100. -

Director,

Director,

" 'Director,

Direc¢tor,
Director,
Director,
Director,

President,

Director,
Director,

Chairman,
Director,
Director,

Interlocks
Premier-Property Ltd

Petrofina

Royval Bank

National Sea Products
Standard Brands
Trizec ]
Sun Life Insurance

Union Carbide
Manufacturers Life

Toronto Dominion Bark

t

Royal Trust
Redpath Industrjies .
DOMCO -

Trustee, BM-RT Realty Invest-
ments (which is

jointly owned by the Bank of

Montreal and the Royal Trust)

Chairman, Greenshields
Director, Zellers
Director, Sicard, Inc.

Vice-Chairman, Bank of Montreal

Director,
Director,

Director,
Director,

Director,
Director,
Director,
Director,

Canadian Pacific
T. Eaton Co.

Brasian

Goodyear Tire and
Rubber

Hilton of Canada
Rio Algom

Toronto Dominion Bank
Trizec ‘

President, Imasco Ltd.
Director, Canadian Pacific Ltd
Director, Canron

Director, ‘Roval Bank

President, Comstock International
Director, Algoma Steel .

Director, Canadair Limited
Director, Royal Bank



"Djrgctog or Officer

12. Renault St. Laurent

.13. D.K. Yorath

. 14. D.W. Maloney

'15. Harold Corrigan
16. J.C. Thackeray

17. Peter F. Bronfman

18. E.J. Courtois
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Chairman,
Director,

Director,
Director,

Director,
Director,
Director,
Director,

Interlock

Canadian Breweries
Banque Canadierine” <
Nationale :
Sicard ;
Anglo Canadian Pulp
and Paper

Imperial Life

Scott Paper

Home 0il

Rothmans of Canada

(son of Louis St. Laurent,
former Prime Minister of Canada
who was himself a Director of

IAC)

Director,

+Vice-Chairman, I.U. International

Montreal Trust

Director of a number of TAC
affiliates

President,
President,

Alcan Canada
Canadian Manufactur-
ers Association

Exec. Vice-President, Bell Canada

Directory Bank of Montreal

Director,

President,

Chairman,
Director,

Union Carbide

Edper Investments
Canadian Areno Co.
Trizec

Director, Bank of Nova Scotia

Director,

JDirector,

Director,

President,

Brinco

Canada Life

Trizec

Canadian Areno Co.

Even a quick glance at the above list indicates the

secondary and tertiary system of corporate interlocks of

" the IAC Board.

I now add to the Table above the following

table which notes the interlqcks between members of the

Senate Banking, Trade and Commerce Committeé  and IAC.
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TABLE 3
Senator g ' IAC Interlocks -
1. L.P. Beaubien Director, Redpath Industries

(Conrad Harrington)

Director, Qanadair'Limited
(Charles Rathgeb)

2. Sidney Buckwold Director, Bank of M a
(David Kinnear; James Thackeray)
3. Paul Desruisseaux v Director, Roval Bank
(Frank Covert; Paul Pare;
o Charles Rathgeb)

4. Harry Hays Director, Home 0il Ltd
- . {(Renault St. Laurent)

5. Hartland Molson ' Director, Bank of Montreal
‘ , (David Kinnear; James Thackeray)

Director, Sun Life Assurance
Molson Industrles
(Frank Covert)"

In debate in the House of Commons on report of the
House Standing Committee on Finance, Trade and Economic
Affairs, Cyril Symes, M.P. the New ﬁemocratic Party member
for Sault Ste. Marie delivered himself of this opinion on
IAC's approach to the Senate.

I notice that the Company chose first to introduce
this bill in the Senate in the hope, quite under-
standably, it would receive a much more positive
reception there because of the number of Senators
who have an interest in banks.22

-

The multiple interlocks which existed between IAC and .

various Senators gives a good deal of credence to

21 In the right column the bracketed names are members
of the IAC Board who sat on the same Board with the
~ Senator named in the left column.

22 House of Commons Debates, lst Session, ghhirtieth
Parliament, Thursday, March 11, 1976, p.11726.
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this comment, and reflects in no uncertain wa§ upon”the

——

‘\\\pather perfunctory examination given-Bill 5-30 by the

Sen;Eé‘ngking, Trade and Commerce committee. .

-

3. The Private Bili and Publ;c Legislation

The passage Qé.ﬁill\S—zo in thé Senate reflects Gipon
a problém which, while nﬁﬁ arising fréquently, nonethelesé
raises the important questipn.oé the relqtionship of private
bills to public 1%gislation.- It was pointed out in Chapter
Three that. the Examiner of Petitions has as his primary
function the review of all pieces of privatellegislation
presuming to be presented to the Senate. In so doing,
he "looks for irreparablé conflicts with either federal
legislative jurisdiction or existing federal legislation.

An example of the former would be a private petition
respecting expansion of a municipal charter. TIllustrative
of the latter isa private bill which in its terms is in
direct conflict with the Bill of Rights.

The second‘example given above presents the extreme
case of a private bill conflicting with existing legislétion.
But what of the situation where the private bill does not
bring direct challenge to existing public 1égislation, but
rather provides exemétions from certain fundamental
prbvisions thereof? What is the éroper policy.of‘the_Senate
in that instance?

Bill S-30 presented this challenge: It contained |

seven clear exemptions to the Bank Act, three of consider-
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ébie'impo;tance, reviewed here bq;efly.‘ ‘
(a) élause 7(1) would have allowed the banklto be a
wholly-owned subsidiary of another corporgtion. -
(b) Clause 7(2) contégplated that the.general meetings
of the shareholders of the new bank would be

comprised of the single proxy representative of

TAC Limited.

',
",

(c) Clause 7(3) would have allowed a two year period
within which interlocking directorates with otgér
‘deposit-taking institutions would have been
eliminated to bring the bank in compliance with
the Bank Act. '

(d) Clause 7(4) provided exemption from the provision
in the Bank Act that no one shareholder may have
more than ten percent of the shares of the bank.
It further provided for a shared board as between
TIAC Limited and the new bank.

(e) Clause 7(4)(d)‘provided an exception tquﬁhe
provision in the Bank Act which holds that during
the tiﬁe in which any one shareholder holds more
than 25 peréenﬁ of the shares of a bank, the
growth rate of that bank is restricted. IAC, as
noted in Chapter Four above, would at the outset
hold all the shares in the new bank.

(f) Under 7(4){c) the new bank would be allowed to

invest up to a 10 percent limit in residential
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.While various Senators raised questions ih committee

as to the substance of these exemptions ‘to the Bank Act, \\\\M‘f,//

not one appeared concerned with the possibility that the

"o

Bill, if passed ifito law, might prejudice the revision of
th?t Act due in 1977. Thé decennial revision of the Bank

Act being a serious matter, it is surprising that the point
was, ne?er raised. Was ft not raised because the Senators,
for a myriad of reasons (some of._which are covered above),
wanted the Bill to pass despite its effect, or-was it an
oversight? The Examiner of Petitions did not raise the -point
because the conflict was not direct. In terms of statutory
interpretation alone, Bill S-30 did not seek to amend the

Bank Act, but rather to except Continental Bank from certain

of its provisions. Had the point been raised, how could or-'
wou,ld theASenate committee have deal&ﬁz&th it? What is,
indeed, the policy prerogative of a Senate committee in
treating a ﬁrivate bill? o
(i) No Mere Oversight

From a close readihg of the committee proceedings, and
impressions taken from attendance at the meeting itself, it
does not seem possible that Senators could have overlooked
the impression which the Bill would make upon the Bank Act. ‘
Almost the entire proceeding was spent treating the exceptions.

TAC counsel was ¢alléd upon to explain and answer to them,

as was C.L. Read, the Inspector General of Banks. Each

L

g
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e#ceptio% in turn received the 'sc;utipy'iof.the committée.
It is difficult to imagiﬁe r;ising the ;atter of these eicep—-
tions without being aware of their effect on the upcomlng
revision of the Bank Act, or the éffect of that rev151on on
the new bank itself. What if the revision, so close in time
to the application, was to seriously change the rules of the
game’ In the House of Commons it was suggesbed that " Bill 5-30 -
hold off and see what revision might bring. These questions -
were not con51dered The Senators were aware of the Bank Act
and decennial revision, having examined the Act on more than
one occasion in the abstract and many times with reference
to a particular mafﬁer before them. Indeed, the decénnial
revision is accomplished in part through the examination
'.and'study of the Banking, Trade and Commerce committee.

At-the eﬂd of the committee proceeding, Senator Hayden,
clearly pleased with the committee's performance, pointed
out to the witnesses that the committee had handled itself °
well. ('If I might indulge in a little self~praise, you will
appreciate the fact that the committee appeared to be rather
knowledgeable.').23 Yet the committee raised only those
Iquestions for which it alregﬁy had answers. Well aware of ~
the upcoming revision of the B nk Act, it simply failed to
raise the issue, and not through oversight. The comuittee

consciously restricted the nature of its own inguiry, and

23 P i 0 St ing S ¢.Committee on Bank-
i T nd Commerce, First Session, Thirtieth
Parllament No. 58. .
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allowe€d the bill through virtually unchallenged.

(ii) Use of Wi Ses
The question is thus raised, what could fhe committee.
have. done? The answer lies in part in the withesses available
to the committee. The committee did n?E make good use of its'
witnesses (this matter is treated further below). Appearing
on behalf.of IAC were Mr. Land, President, Mr. Melloy,
Executive Vice-President, Mr. Pgradie, Senior Vice-President;
Mr. John O'Brien, Montreal Counsel; Mr. Robert O'Brien,
Montreal -Counsel,; Mr. Baillie, Toronto.CounSel; and Mr. Blair,
Parli;mentary Agent. Also present was Mr. Read, the Inspector
General of Banks énd a senior official in the Department of
Finance. The committee, with all the expertise before it,
could have placed the Bill'under verylclose scrutiny indeed.
Instead, it expressly referred questions only to three of the
witnesses and made dismal use of Mr. Read's acknowledged
expertise in the banking industry and responsibility for the
administration of the Bapk Act. Mr. Read was never asked
whether thel§ill challenged the administration of that Act,
either in its presented form or in thé course of its revision.
Further, the Senate committee passed over lighﬁly a
most serious question of corporate propriety. I have
indi;ated the nature of corporate interlocks in the bénking
and financing industries. The chief shareholder of IAé

Limited, and the only shareholder with over the maximum of

10 percent allowed under the Bank Act, was Carena Bancorp.
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it held approximately 19 percent of IAC's shares. :Carena
Bancorp -is held by Edper InYestments. Carena itself holds
a number of other investments. Peter Bronfman, ndfgd in
Table 2, is Presid;ﬁt of Edper, and a Director of Trizec.
Table 2 shows a numb;r of TAC Directorq.having corporate:
connections with‘Canaqign Arena. | ‘

The Bank Agt provigés:that no individual shareholder
is entitled to hold more than 10.per;ent of the issued
shares of any bank. Thus Bill S-30 provided‘a four year.
period duri;é which any shareholder in theinew bank who
held over 10 percent could divest itself of thé shares it
held which exceeded this established limit. This provision
was directed expressly to Carena Bancorp, as the only
possible transgressor of that provision.

The'Bill, given first reading in the Senate on
October 28, 1975, was a product of close to three years
study and feasibility tests. In August, 1975 and September,
1975 pnlx‘a few months before the introduction of the Bill,
Carena Béncorp Inc. bought 6,600 shares and 49,600 shares
respectively in TAC Limited to bring its Potal holdings to

2,628,220 shares.24

24 The fascinating point of this whole affair, which the
committee did not project, was the fact that just prior
to increasing its holdings of IAC stock, C Bancoy
had been known as Canadian Arena Company, Ltd. Did it
have inside information through interlocks which led to
Bancorp, e.g. '"Banking Corbbration'? - TIAC officers
firmly denied the possibility in the House, and there
isnod reason whatsoever to question their sincerity,
but it nonetheless was a point of some importance, and
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. “bﬁly.oné_Sehator found iﬁ curious that Carena Bancorp
coula not havé known of the.plané of IAC to incorporate a
bank. The very serious issue of insider trading and its
ramifications; despite the availability of'inform;tioﬁ of
corporate interlocks and the IAC chain? fai%@? to arouse
the members of the committee. Senator Benédickson, who

raised the issue, was not a member, and could not vote.

(iii) Policy Prerogative

What is the policy prerogative of the Sen;te committee
when reviewing private legislation? The difficulty in
answering this question ié that it is rarely applicable.
The majority of private bills which the Senate committees
review present little challenge to existing public policy.
Yet the question does clearly arise insofar as Bill S$-30
and the Banking, Trade and Coqmerce committee-is concerned.
Here was the opportunity for the committee to take a good
close look at‘the factorslying behind the application of
IAC. A Senator's power to rejec% or amend legislation is
never so great as when he treats private législation. He
ig in theée'circumstances under little pressure. The
government is not involved. Only the proponents of the
legiélatipn matter, and only they bring ianfluence to the
committee room. There is no evidence whatsoever, ;ave for
Mr. Read's brief.remarks in committee, that go:ernment
policy'was tending towards the expansion of the banking

industry in efforts to increase competition, or of

the failure of the committee to raise it casgts serious
doubt upon its ability to function objectively.
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government pressﬁre on the Senate to pass the Bill through.

The c0mmitﬁee was free to do as it chose. It chose to welcome

r
L3

the Bill whéieheaftealy and pass it through unscathed.
The answer to the question in the abstra t is thag -

Senate comﬁittéps have a considerable® policy prérogativé

insofar as p; vate legislation is coﬁcerned. The BTC

duld have sat on Bill $-30 and forced it out of

consideration until the next session or after the revision
of the Bank Act. It could have amended the Bill. It"is of
ihﬁerest that the committee quite perfunctorily permitted °
Bill S-30 to stand, notwithstanding the exceptions to the

nk Act. Here the p;iitics of Senéte‘berfofmance may clearf}
have outweighed public policy. To challenge the coﬁmittee's
performance is not to challenge Bill'S-30 nor the need for
more and better banks in Canada. Yet in failing to give to
B3ll S-30 a detailed and criﬁical analysié, the committee did
it a dissirvice in terms of its.future success in the House
of Commons (as more than one member there remarked) and
raised suspiéions that, in light of the Tables noted above,

s

the committee was not entirely objective in its review.

s

4. Interest Group Representation
' One of K.C. Wheare's seven characters described in
ghapter Three was the interested party, who plays the role

of intervenor and thereby enhances the consideration

which a committee can give to any topic. The concerns of

3

1 . ' . —/
. ~ .
. - . } .
- . \

-~
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effectlvely broaden commlttee rev1ew

Senate Spe01a1 commlttees ,survive only tarough the ’
active partlclpatlon of the 1nterested party Briefs are
solicited and efforts are_made Po hear every person or
group who wisﬁes‘to appear befo;e tﬁe committee. The lack
of an. adequate research staff places the commlttee at theg‘
mercy of general interest representatlon Without. it, both
tﬁe substance and the mandate of the inquiry suffers,

Standlng committees are also available to interested

|
parties ‘and they too make every effort to glve equal

'representatlbn to all who de51re it. .However, their mandate
18 somewhat dlfferent for they have-before committee a
specific piece of legislation upon Whlch the applicantt's
1nterests are clearly based. The committee in these circum-
stances must be careful to‘aveid encouraging'an°adversary
process, in which it serves only to monitor the‘reeresenta~
tions of two self;seeking groups, one whose 1nterests will
be enhanceq through passage of the leglslatlon, the other
.whose int€rests and advantage may well diminish. 1In these
circumstances, while welcoming representations of 1nterested
- parties, tE//SEEEtE“tommlttee can only remain effective by.
relying on existing public policy as the common denominator
in its deliberations.

It is a fact that the Senate commlttee'cannot as a

1

publlc committee, ea511y reject applications of interested

-

e -
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partiee to.make,representationsibefOre it To do .50
would be to raise su5p1c1ons and encourage doubts aslto the
interests of 1nd1v1dual senators themselves The Senate
commlttee on Banklng, Trade and Commerce was ready therefore,
to hear any party who was concerned with the effects of
Bill S-30. In fact, it was 50 concerned to leave the’
impression of an open, disinterested 1nqu1ry that it
opened a second hearlng after all representations had been
made in the first and the report back to the Sena®e had
been prepared.

It is significant that not one of the chartered banks
appeared ‘before the committee to challenge the 1ncorporat10n

of a competitor, who by virtue of the: exceptlons to the

Bank Act would have greater freedom than the c@artered
banks currently held. The committee received no representa:
tions or briefs .from individual banks or from the Canadian
Banking Association. One member of the House classified
this eituatidn as a 'conspiracy of silence'. In light of
the .objectives of ‘Bill s-30, this silence was indeed
deafening. .
Before the committee, the President of IAC listed

five brief reasons for IAC's desire to'convert into a bank:
. - to improve lts;ability to sérve an established

market of‘individuale and small and medium sized

businesses;

it P i . b 23
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- to broaden’ the range of its f1nanc1al services;
- to attract additional funds from 1nst1tut10nal
1nyestors and 1ndiViduals;. . )
~ to employ its trained and efficient'staff more
effectively; - _ 'i

o it
- to be of sufficient size to compete effectively

w1th existing chartered banks.

Given the clear ~Antent of TAC to improve its. competltlve

p051t10n, the failure of exlstlng chartered banks to appear
at committee and challenge the Bill would be curious 1ndeed
;f it were not for the fact that JAC was breaklng new

groggﬂ Clearly even if it had not occurred to the Senators
that the upcoming revision of the Bank Act might be . 2
Prejudiced by the success of Bill S-30, it 'must have occurred
to the chartered banks. Could IAC bé'\given . increased

banking powere beyond the norm 'without the chartered banks
receiving the same through revision of the Bank Act, their

own charter? It~wa$\allbgeduﬁhsthadHousenthabsthenbanks had-
anglntérast in remaining silent.

"It is of interest to note that the Sverall chance for
the success of Bill S-30 was hurt, not only by the siieece of
chartered banks, but by their failure to make representation
to committee and challenge the Bill. The chartered banks
were in a 'damned if we do, damned if we don't!situation.

Had they opposed the Bill, they would have raised cries

of monopoly amld free enterprise. By remaining silent they
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- raised the possibility of collusion, whioﬂ hurt the Bill
. considerably in the House of Commons where more than one
speaker femarked upon Fhe coziness of the whole affair.

Asla question of tactics, it would have been far wiser
for the chartered baoks to further their interests in support-
. ing the Bill by challenglng it in Senate commlttee Para-
doxlcally, only by challenglng it feverishly in the Senate
'could they have ensured its success in the House. The
intent of IAC Ltd to enhance competition in the banking
lndustry lost credlblllty when the competltors failed to
show apy sign of worry. !'Competition' became collusion in the
view of the Bill's Opponents,.and'the interests of Bill $-30,
iosofar as the House was concerned, where it woéuld have been
welcomed had it appeared capable of cutting through the
c0rporate monopoly, were 1rrevocab1y damaged.

The only challenge raised against the Bill in the
Senate came after the scheduled committee hearing had
paseeo. The Chairman, Senator Hayden, decided presumably upon
consultation with proponents of the Bill, to re-open’ the
proceedings for a further hearing. This step was taken
‘even thOughlthe committee had made its report to the Senate,

-

and as such was unusual. But IAC Ltd may héve'beenuagxbous
‘to. aveid thé - appéhpance of “rtshifig ‘the "Séhat cSRRLtted; \ and
. tibheh Féqdested or sédeded tdyehe Chainman!s désisish’ to

revopenicts cdobiberaticns thnd shésnsthadapphrcake. applic aut.,
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Thé intervenor was the éontineﬂtal.IllinoiS National
Bank and Trusf Cémpany of Chicago wh;ch has a Canadian
ﬁubéidiaf§, Continental Illinois Leasing‘gnd Financial
Limited which is not a bank. -The challenge was'to the
name ftbptinental Bank of Canada'. Thé.hearings were re-
opened.té allow this intervention on the condition ;hat
réﬁresené&tions made considered the question aof the name
only. | . f. A

_The c&ﬁmittqe gave a full hearing to the intervenor,
but rejected the contention that confusion wéuld arise®in
the financial séctoré between the Contiﬂéntal Bank of Canada
and the Continental Illinois Leasing and Finan&ial Limited.
Two points which arise pursuant to this intervention are
of interest.

First, the inLervenor recoénized the nature of the
committee's mandate and centred its argument on the
public interest. It'would not be in“the public interest
or consonant with public policy, it argued, to allow even -
.the possibility of confusion in the public mind and in the
Canadian and international banking communities to arise
over the two names. The.com;ittee found.tﬁat the pubiic
interest was not impaired by the name Continental ﬁan& of
Canada and that essentially the word 'continental' was not

generic and had no intrinsic value, and could not be -

subject of a proprietal interest.
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The second point of interesé in the intervention was
ﬁhe attention given by Senator Walker to its sourée.
Senate committegs,'and the Senate and House in general,

- have always been adept.at appreciating the symbolic

" ‘element if not the. substantive element of a particular

. matter.

Senator Walker: But I would think the ordinary
depositor who has never heard of your bank in
Canada, because, of course, it is not here with a
name like 'Continental', would not be deceived in
any way at all. The more sophisticated people

are not going to be taken in by two names that

are somewhat similar. I cannot understand why,
because you are a powerful bank in the United States,
vou have spread your tentacles up here and say, ’
‘no. no, nobody elsé can have this name in Canadal.
Where can the confusion be? For the ordinary
depositor there is no confusion at all. And the
more sophisticated person will know the difference.?23

The Globe and Mail, in its report the following day on the
s .

committee'!s 'second loock at Bill 3-30', concentrated

26 '

entirely on this brief exchange.

5. T Ro o he Chairman |

The Chairman of any committee has a great potential to

organize and, if he cares to, monopolize committee time.

This characteristic is more prevalent in the House of

Commons than in the Senate where the committee chairman
e . '

owes his position to his membership in the governing party

gndlhis longevity im that position to his skill in- pushing

25 Proceedings, op. cit., No. 59, p. 59:8.
26 The Globe and Mail, Friday, November 14, 1975, p.28
‘(*Bank Bill Passes Committee')

P

. .
— -
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g;vernment legislation thfough committpe.'ln the Senate,, a
Jsimilar circumstance could well arise with respect to an
urgent government bill upon which the Government!'s
political integrity depended, but it is uncommon for it to
-éccur where a private bill is the topic of di%cussion. In
this circumstance the chairman might be likely to 'hurry up!
his fellow Senators where the legislation was neither
complex or controversial. He would not be expected to do
. 80 where the bill is the exact opposite.

' Senator Salter Hayden has a'very stable power base in
thé'Canaaian Senate. .He has been a Senator since 1940,
when he was appointed by the Liberal government of
Mackenzie King. His knowledge and indeed expertise in tax
matters specifically and financial matters generally, gées
unchallenged. He is capablg of controlling his committee
when he finds it necessary, and he controlled quite_eéfectively
the consideraéion which the committee gave to Bill S-30.

In the first proceedings of the committee on Bill S-30,
of the twelve Senators present Senator Hayden far outshone
his fellow Senators in contributions to the general debate.

. During the course of the hearing Hayden entered the
discussion a total of 93 times. Puttiﬁg the contribﬁtions
of remaining Senators together; their total is lOOftimes.
Close to 50 percent of Hayden's cémments were answers to

questions raised by other members of the committee, or

clarificat%ons of answers given by the witnesses. His
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overall conduét during.tﬁe course of the inquiry indicated
'that he had come to grips with the legislation and deter-
mined that it should pass. He very smoothly guided the |
witnesses along in their justification of the Bill, and
became as much the advocate as the impaétial pfochural
arbiter.

In the second committeé proceeding on the Bill Senator
Hayden contributed to discussion 25 times, while remaining
Senatﬁrs contributed 43 times. Assuming that it is
possible to draw some conclusion from these figures alone,
the discrepancy between Hayden's partic&patioﬁ ratio in the
first proceeding, which was 93 percent, and his pakticipation
fatio in the second, 58 percent, is due in part at least
to the differing nature of the two hearings. The first
dealt with substantive matters,-and Hayden maintained
control; the secend was concerned only with the name of the
proposed bénkland Hayden had determined alopg withaIAC. btd.
thatithe indervenor should‘bengbveunarﬁulllhéarhngrina-

One exchange between Senator Hayden and Senator Lang
in the second proceeding is of some interest. It arose
over Senator Walker's opinion that a confusion as to the
two names wouldlbe unlikely to occur.2’ _ : '

Senator Walker: And the more sophisticated person
will know the difference.

The Chairman: .Or perhaps he will inquire.

Senator Lang: What possible confusion there is,
might arise in the mechanism of banking both nationally

27 Proceedings, op.cit., No. 59, p.59:11.

T



- 119 -

and internationally where a relatively unsophisticated
bank clearance girl is clearing papers between banks.

.The Chairman: Of course, that is always a possibility.

 People dealing with it may not be alert enough;
confusion may develop in that sense. I am trying -to
assess the situation. '

Senator Lang: Could the witness answer my question?
The Chairman: The pride of name is understandable.
Senator Lang: Mr. Chairman, could the witness answer

my question, I asked a question of the witness but
I have not had an answer.

The Chairman: Go aheacl.z'8

6. A Note on the Committee Amendments

The report of the Standing Committee on'Banking, Trade
and boﬁmerce, if taken alone, would indicate that the
committee heard the Bill, took careful and inquisitive note
of its provisions and amended it fourteen times. The casual
Senator voting on third ;éading who had not referred to the
proceedings of'the committee,.paving'sent it to committee
as a "committee bill' for scrutiny, might well be satisfied
that the committee had performed its task. It had, after
all, amended the Bill substantively fourteen times.

In fact, the committee did not amend the Bill at all,
IAC did. "As the transcript of the proceedings indicated,
after the Bill received first reading and was printed for
distribution, a number of ch;nées were found to be necessary.
Some were technical, some substantife, most simply editorial

due to unfortunate wordihg.'IAC, as the proceedings indicate,'

determined to present fourteen amendments at the committee
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stage. |

The committee met on Thursday, November 6, 1975. On
Wednesday evening the Clerk of “the committee took IAC's*
proposed amendments and prepared them in their formal draft
for the signaéure of the Chairman. All that was required
on Wednesday, the night before the :ghmittee meﬁ for the
‘first time on the Bill,'was the signature of the Chairman.
Once signed, the amendments were effectively reported.

The committee did not make a single change to the
fourteen amendments. Indeed, it did not even consider

29

them separately.

The Chairman: All the other amendments, I take it,
Mr. Land, 'are amendments that you are proposing on

behalf of IAC, is that right?
Mr. Land: Ye &
The Chairman? nd only two of them involve matters
- of subft nce. that a correct description?
S

"Mr. Bailli {\\395, that is right.

The Chairman: Does the committee want all these
amendments to be read to them or simply to be
. incorporated in the transcript of proceedings this
‘morning?

Senator Macnaughton: Mr. Chairman, they have been
cleared and agreed to by all parties, have they not?

The Chairman: They have been cleared by the parties-
that is, by the principals or the petitioners-with
the acting law clerk. I have to confess that acting
law clerk has spoken to me dbout them and I do have

* some familiarity with them as a result of that.

-

And with that brief exchange, the committee passed‘fourteen

amendments to the Bill wi thout knowing the individual effect

29 Proceedings of the Standing Senate Committee on Banking,
Trade and Commerce, First Session, Thirtieth Parliament,

No. 58, p.58:28.
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" of each one; Admittedly, these apen&mééts were not
complex. But the above exchange highlights the reliance. of
the committee on IAC, the law clérk, and the Chairman
himself, who in his words was implicitly assuring the
Sena£ors that everything was in order, and his word‘was'.
good enough for them, ‘

7. Us t E Witness

In this section I wish to comment briefly on the
failup§ of the Senate committee to take advantage of the
presence in committee of C.L. Read, the Inspector General
of Baﬁks.

Section 64(1) of the Bank Act provides for the appoint-
ment by the Governor General'on the recommendation of the
Minister of Finance of an Inspector General of Banks whose
duties include the inspection from time to time,‘But not
less freéuently than once a year, of the books, business
and affairs of every chartered bank in Canada. In so doing,
he is to be satisfied that the provisions of the Act, having
reference to the safety of bank creditors and shareholders,
are duly observed. At the conclusion of his examination,
the Inspector General reports to the Minister of Finance.

Under Section 104 of the Bank Agﬁ every chartered bank,
within the firsttwenty-eight days of éach month, is required
to return to the Ministef and to the Bank of Canada a record

of currency reserves. One function of the Inspector General

is to certify that Section 104 returns are correct.
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g The Inspector General, in short, is an expert on Canadian

banking. He, better thip anyone else, is in a position to
discuss the limitations to which banks are subject under the
Bank Act. When IAF réferred-their proposed Bill to the |
Inspector General in the early stages of its creation, it was.
presumably more thﬁn a simple courtesy.f Nothing in the Bank
Act required the participétion'oﬁ the Inspector General in
such a venture, yet it was imperative that hig éounsel'bé taken.

The first reason for IAC approaching the Inspector
General likely concerned the drafting_of the Bill itself.
The second ;éa$on may have been strategic; sinée JAC was then
in a position before the Senate and House committees to point
to the satisfaction, if not tacit approval of the Bill, on
the part of Mr. Read and other senior officials in the
Départment-of Fi;lance.30

The Senate Banking, Trade and Commerce committee did not
direct many questions* to the Inspector General. He was in a
position to provide an independent assessment (as he did in
‘House‘Committee) of the Bill and its meritsi The committee's
record in the matter may'gave been improved had it chosen to
use Read more effectively. ‘ &

The committee allowed Read to make a short statement.

In it he stated the policy noted above of the government

to encourage competition in the banking industry through

———— e —

30 That these assuﬁptions are correct is made clear by |
Mr. Read's participation in House committee. -
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the deveiopment of new banks. He commented on the
historical broadening of bank powers and indicated to the
commitfee that the conversion of i‘fiﬁancial institution to
a banﬁ was ; naturaﬂ\gséult of this expansion.
Only ten questions were directed to the IﬁspectoK'
General. Not-one-placéd the Bill in any jeopardy. Nor
did any question dire¢t Mr. Read's attention to the more
controversial aspects of th .11. He was simply asked
if he approved Bf it, and he replied Ehét he did. That
was the.exteﬁt to which the committee encouraged him to
participate.
« 8. The Rules
As indicated above the Senate Rules and the Standing
Orders of the House, for that matter, can be used to good
. advantage either in support of or in opposition to a bill.
Private Bills in particular have their access to the le;is-
lative process considerably restricted b¥y available time as
prescribed in the rules. - ‘ \

This section briefl& considers two situations where
success or failure of a particular stage in the process may
depend on tﬁe use made of the a&ailable rule.

(1) wmm

The first stage of any significance in the presénﬁation
of a private bill is second reading: The object of the
.exercise is to convince the Honourable Sen;tors,,who are not

at that point altogether familiar with the.bill, to pass it

1
4
L3 . / i
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on to committeé. .Reference has been made earlier in ghié‘

Chapter to the so-called 'commlttee blll‘. This classifi-

‘cation is often used in an undisguised effort to pass the

bill quickly and clearly through. second readlng: It is
subject however to an unfortunate provision.in the rules
which allows the simple motion for adaour;ment of debate
to impede the progress of the bill. This so often is the
case. -

Should any_Senator be dissatisfied with the performﬁnce
of the sponsor in presenting’his second reaﬁing argunents,

or in answering questions raised thereupon, he may move

that the matter be adjourned unt11 the next sitting of the '

"Senate. Prlvate bllls, not generally belng of interest to

anyone but the.sponsor himself, the motlon for adjournment
so raised is usually undebated. Tﬁe bill waits for‘a better
day. /

When this'occurs, the sponsop ef the bill will step ~
away from the rulee and begin his 1obbyingﬁin earnest. His |
first tactie remains along the lines of the 'committee bill'

approach. He will advise those Senators who seem to be

Opposed that the appllcants will attend committee hearing

- and be .available at that time to answer any and;hll questlons

raised. He will try to ensure that his bill will receive
second reading when the Senate next gsits.- Therefore, he f/“
will approach government leaders and the Senate House.

Leaders a8 well as the mover of the motlon and assure tﬁEm .
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that the matter will be fully dealt with in committes. T |
have noted earlier that this promlse of committee perfofﬁgggzﬂ\

ags a means of assuaging what opp081t10n there may be at

second reading is not often kept. Y

|
The emphasis in the rules of presentations in both

- (i4i) Intervenor Strategy

official languages can be used Po good advantage by an
intervening party who wished to keep the text‘aﬁd scope
of his intervention confidential until he aﬁﬁears before . Jj:
committee. A practice has grown out of this empha51s that
material presented to Senate and, for that matter, to House
committee$ will not be distributed to members of thé
committee or to any other interested party (which includes
the sponsor of the bill) until it is available in both . )
languages. The clerk .of the committee is instructed to
ensure that no material reaches member Senators unless
presented in both languaggb.

While I have not seen example of how this practice
o

may be used by the intervenor in the Senate, it may have:been

used ta gdodnadganbagahhy'thelb&quipmenﬁObésédﬁycﬁBSdefation'

of Canada'_ who opposed Bill S-30 in House committee.

The” Equipment Lessors Association represents the great

majority of coﬁpaniés carrying on the business of equipment

leasing in Canada. "It was aﬁposed to Bill S+30 because,

as noted above, the Contlnental Bank of Canada would ' : )

durlng the transitional period have been permltted to
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.carry on leasing buéiness' . When it first became apparent

that the A55001at10n had prepared a brief for presentatlon \

to the commlttee, the sponsor of Bill $-30 and-officials of

IAC Ltd-m@ght well have been angioué'to detepminewﬁh; nature and

substance of %he intervention. But the Clevkthe then8tanding

Commlttee on Flnénc;,‘Trade and Commerce sould not release

any documen-tation, and nothlng was available or learned

until the committee hearing itSelf: - |
The'Associgtion had presented its brief to the clerk

in English only. Thus the clerk, under instruction of the |

Chairman, could not distribute until translation had been

- effected. There is no indidation one way or another that

the Equipment Lessors A35001at10n of Canada knew the effect
of a 31ng1e languagé submission. If they did, then one
inﬁerence which could reasonably be drawn is that they made

their subm1551on in Engllsh only to forestall the Sponsor

of Blll S5-30 from obtaining stheir brief until it was

presented. ‘Whether or not this was the case, the circumstance
points to an inferesting but certainly unintended use of

the rules concerning submissions in both official languages.

B, Bill S-30 in the House :
- . . ")
While the fate of Bill S-30e.in the House of Commons
A .
and”in House committee is not germane to the topic and .

object of this study, it nonetheless serves as a useful and

illustrative foil in further describing the inadequate

) freatment'given to Bill S—3d by the Senate.. This section
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briefly considers, under similar headings to those followed
in.Sé;tion A above, the reception givén to the Bill dn tﬁe
Houééu |

The premise in doing so is that while great differences-.
. exist between Senate and House committees. in their delibera-

tions upon public legisflation, there is little difference,

-,

in their deliberations upon private'bills. There is notﬁiAg‘
Iin the'attitude.of Me@bers of Parliament to Bill S-30 which
in aBstract.is necessarily foreign to the Senate. The
Senate committee had every Opportﬁnity to g;ve adeqﬁaéé and
qetailed_conéideration to the Bill, aa-Qid the House
_'comﬁittee. In neither chamber was thé integrity bflthe
Ggyernment at stake. |

1. The 'Committee Bill'

. As indicated above, the House sponsor of the Bill also"
classifiéd it as a 'committee bill' and urgéd the House on
second reading to‘sénd it to committee where 4t would
‘receive microscepic attention. In this casej however, ﬁpis
promise was kept.. The.House comﬁittee's record on Bill S-30
is somewhét beﬁffi than that of the Senate BTC committee.
The Housge cémmittee on Finance, Trade and Economic Affairs
held five proceedings on the Bill, a considerable number -
for a private piece of legislation. ‘Witnesses during these
proceedings were questioned ﬁhbroughly, and members of the
committee were not prone té;fafing their rgplies at face

A / f :
value. In the House at lédst, when a private bill is

referred to as a 'committee bill'!, being beyond the limita-

-
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tions'updn the House at second reaaing, that reference is .
a meaningful one.
2. System Bias

The e;sential differenée between the House and the
Senate is that Senators are gppointed with a fixed and
certain tenure, and Members of Parliameht are elected with
uncertain tenure. Thus party politics play a greater role
in the House. But there is no reason why members of thg
éenate BTC committee, in the abstract at leaét, could not
have approached Bill S5-30 upon philoSOphicai grounds.

Reaction in House cémmittee to Bill S-30 was not
completely ghe result of party affiliation. Yet members
approached the Bill with greater suspicion and with a
higher level of analysis than did those members of the Senaté
committee whé were in no hurry to pass the Bill through,
theré being fewer shared vaiues to make this a possibility.
Yet apart from thaﬁ distinction, Members of the.Hﬁuse
committee showed a greater understanding of the nature and
effect of Bill S-30 and accorded to it greater respect than
did thé Senate committee.'’

System bias wﬁs not -a factor in House committee. Yet
even had it been there is evidence in the way members rose
above party lines to iﬂdicate that it would not have been
significant.. The fact thét M.P.'s arelelected and there-
fore responsible gives to them a different, more precise
style of technical analysis which even in the case of a

private bill is apparent. Senate committees are not suited
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to deliberate ontkfinéd 1§gislation be it public or private.
It has never been their historical tradition to do so in
meaningful f;shion. Bill 5-30, a ﬁiece of ﬁrivate andl
therefore parochial legislation, nonetheless indicates that
the Senate committee is better suited for general policy
.inquiries;”Houég committees for specificg analysis of
legislation. N
3. Privat d Public Legislation

The Seﬁéte'failed to consider the effect whibh.
Bill S-30 would have upon The Canada Bank Act. In House .
committee phié question attained a level of great signifi-
cance. Members of all parties expressed in debate their

great concern with the effect that the exemptions provided

in Bill S-30 from The Bank Act would have'on the upcoming

revision of that Act. Thef were not prepared to take the
ghance that a particular piece of public pelicy would be
subverted to a private bill.‘-lWasrbhetSendbe?xy b
is this issue which caused the Bill distress upon report
stage, and continues to keep Bill §;30 in the House
indefinitely. The validity of the issue is another matter.
4. "Inpgrgst Ggogp

I have already noted the interveﬁtion in committee of
Equipment Lessors Association. However, it is interesting
to note that none of the chartered banks nor the Canadian

Banking Association made any attempt to express their

concern or to influence the nature of the Bill which the
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House would eventually pass. Again there is the discon-~"

certing conclusibn that the glemént of competition so
prevalent in'représentations made by proponents of the ‘Bill
is not as probable as they expressed’ it to be. Whether

" or not this.is so; the assumption follows, and was raised
in House commitﬁeé and more vehemently at report stage:.

) ' 5. "The Role of the Chairman

In House committee the Chairman is .not of long standing. '
His tenure in that position is determined by his perform-
aﬁbQ, his success at maintaining his seat and the success
of his party in holding onto government. No Chairman
of any House committee has éven come close ta the longevity
in ﬁﬂ;t position enjoyed by Senator Salter Hayden.

_ The Chairman of the House Committee on Finance, Trade
and Economic ‘Affairs played a procedural .but not a substan-
tive role in the committee's delibe;ations upon Bill 8-30.'
He never intervened as did Senator Hayden, nor did he ever
act as an apologist for the Bill. Essentially he restricted
his own participation to the maintenance of the decorum of
committee proceedings.

6. Amendments
The amendments which the House committee proposed to
the Bill were major. Whereas Senate amendments were
chiefly editorial (two being of some significance) and were
prompted not by committee but by IAC itself, House amendments

were a result of considerable debate between IAC and members

;)
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A,
of commlttee, a debate in whlch the committee at all times

had the upper hand The Housé .committee effected serious

\

changes tb the Bill, most prominert among them being removal °

from Section 7 of the two year transitional period for

interlocking directorates.

13

7. Expert Witness

The difference between the responses of the Senate
committee and House committee to Bill $S-30 is dramatically
illustrated in their use of expert w1tnesses chiefly the
Inspector General of Banks, Mr. Cyril Read. Where the
Senate committee ignored Mr, Read, the House committee
seized upon him as an impartial and therefore credible
witness. Mr. Read attended each proceeding, and the
committee never failed to call upon him. 1In fact, as many
questions were referred to Mr. Read as were referred to

other witnesses before the commitﬁee.
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CONCLUSTONS

- -

‘It is difficult to draw general conclusﬁans from a
case study which has. centred upon a particular process
involving a single and particularized piece of. legislation.
Yet examination of the manner 'and form iﬁ the reception
given to Bill 5-30 in the_Senate does lead td certain
general comments respeétihg the make-~up of that body and
the nature of its deliberative skill§.~

The object of this paper, zs expressed in éhe Intro-
duction, was to idgitify and examine the elements of policy

and politics in the legislative procedures of the Senate of

Canada. The distinction between 'politics' and 'policy!

f .
was stated to be the difference between process and attitude.

The effect of party, social and economic class, ideology
and institutiqnal structure and mechanisms are, elements of
politics. The ability to identify a problem and come to a

”~

workable solution within the confines placed by politics

is the chief element of policy, as referred to in this study.

The question which this study sought -to answer, through
analysis of the treatment given a private bill{ was the
nature and extent of the Senaée's ability to effectively and
creatively combine ﬁolitics and policy.

In this respect Bill $-30 has ﬁroven a worthwhile
object of examination. As a.private bill with pseudo-public

qualities it demanded, but did not receive, a high level of

intensive inquiry;- The Bill has exhibited characteristics

at
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which should have prompted policy considerations. It
. demonstrated ffaii%iés‘of'SénEEe‘perfofhance which b;af’
further inqdiry. ﬂé

First among these was the effect of Senate‘membérshp
as presently constituted. The Sénafé; as studies pointed -
to in Chapter Five demonstrated, is a socially homogenous
group with shated values and socio-economic interests.
Insofar aé pafty membership is concerned, it is decidedly -
Liberal. The Senate's participation in Bill S$-30 raises
the strong inference that it is not well-suited to considera-
tion of private or public legislation of any significance.
It is not capable, as presently constituted, of delivering
the 'sober%Fegond look' which it was originally inteﬁded
to deliver.

Secondly, examination of Bill S5-30 pointed to the very
t political role of the chairman in committee prqceedings.
While the measure of control over the Banking, Trade and
Commerce committee may be atypical, it nonetheless
demonstrates the capability of Senate chairmen whose appoiﬁt-
ments to that position are generally for the duration of
their term remaining, to increasingly monopolize and direct
committee performance.

Thirdly, ;his study has demonstrated the.effect and
influence which outside interests maintained by a Senator

may have on his ability to deliberate. The Canadian

Government has been slow to adopt strictly enforceable
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conflic£ of interest guidelihes for M.P.'s and‘Senatoré.
Concomitant with appo{ntmgnt to the Senaée should be the
dispensation of economic interests which could or would be
likely to influence futuﬁe'jﬁdgement. Instability of office
and tenure cannot be offered in the Senaté in excusing such
a measure as easily as it can he raised in the House of
Commons. When a bill such as Bill S$-30 receives the
perfunctqry treatment which it received in the éena£e in
the face of the shared interests and corporate iqterlocké
referred to in Chapter Five, it is time for re-consideration
of the constitution of the Senate and the factors inhibiting
its intended performance. ‘

Much of this paper has concentrated upon the Senate
committees, on the understanding that “the value of the
Senate'!s contribution to parliamentary legislation can be
measured alﬁost solely in terms of the accomplishment of its
committees".l Judging at least from consideration of Bill
$-30, this contribution may be found wanting. Bill S-30 was
not, of course, piece of public legislation, but it was

far broader

scope and effect than any.private'bill hither-
to pfés Tted in either chamber. In failing to accord to the
Bill more attantion than the ordinary private prayer could
have received, the_Sepate exhibited again its general weaknesg

in the analysis of legislation, private or otherwise.

-

1 F.A. Kunz, T Mo Senat Canad 1925— t A

§§—§¥pnai§g1, (Toronto: Universmity of Toronto Press,
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Kunz identifies six functionsAOf Senate committees,
Hwhich may.be differentiatéd-as either primary or derivaﬁ}ve.z
The three primary functions of Senate committees are to
legislate, scrutinize and.inquire.3 Of these, examination
of Bill 5-30 and this study generally have considered only
two: _the fuﬁctions of legislation and inquiry. Bill S-30
. indicated the weakness of the legislative function of the

Senate, due in good part to Senate politics. The pattern

of behaviour exhibited by the Banking, Trade and Commerce

committee in consideration ¢f a private bill is evidence

‘at 1east of a general disabi ity of the Senate to make
~substantive alteration to publi 1egi§1ation as '‘well,: since
Bill 5-30 waslcloser in all ways)to a public bill thanlto'

_a private prayer for relief.

Chapter Two identified a trend in the Senate toward
greater use of Senate time on general policy inquiﬁies,
unassociated with a particular bill. This is the more
suitable roleyfor thé Senate under its present constitukion.
Senate committees escape many of the tendencies which
Bill S-30 has demonstrated in their policy oriented inquiries.
The control of the‘dhairman is lessened, outside interests
play a decreased rolé, political and historiﬁal traditions
do not inhibit Senators in their deliﬁerations. Witnesses

are paid greater heed, and research facilities are much

2 Ibid., 6hapter 3.9 y
3 The derivative functions are interest articulation,
education and liaison.
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improvéd.

Apart from raising inferenceS';especting Senate per-
formance generally, this paper was designed primarily as.a
case study of a single bill, Bill S+30. , Tﬁe methodo -
logical‘approach was based upon -participation and observa- .
tion. As a means.of examining a particular piece’ of
1eglslat10n in a particular process, thls method has proven
worthwhile and generally salutory. In developing the_
'story'! of Bill 5-30, this paper has consideréd the role
of Senate committees generally (Chapter One), the part
played in the legislative processing of a privaté bill by
various administrative persoﬁnel (Chapter'Three), and the
Senate Rules and Procedures. Each of these“Qhapteré, while
associated with the whole, have proved in their own right
to be independent sources of information and discussion.

Essentially, the method of participation and observa-

tion of particular and restricted subject matter has

proved to be a success. General observations such as those

outlined above may be examined and vaiidated or disputed
through much broader approaches 1ncorporat1ng a larger set
of data The functlon of the case study is to particularize .
a specific instance within a broader framewbrk of analysis,
and it has been a generally successful means -of examining

the variibles’ present in the deliberation of the Senate

upon a private bill.
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APPENDIX I - SELECTED SECTIONS OF
\ THE B.N.A.  ACT, 1867

21. The Senate shall, sdibject to the Provisions of this
Act, consist of Seventy-two Members, who shall bestyled
Senators. .
22. In relation to the:Constitution of the Senate Canada
shall be deemed to consist of Three Divisions:

1. Ontario;

2. -Quebec; .

. 3. The Maritime Provinces, Nova Scotia and New
Brunswick; which Three Divisions shall (subject .to the
Provisions of .this Act) be equally represented in the Senate
as follows: Ontario by Twenty-four Senators; Quebec by
‘Twenty-four Senators; and the Maritime Provinces by
Twenty-fourSenators, Twelve thereof representing Nova
Scotia, and Twelve thereof representing New Brunswick. -

In the case of Quebec each of the Twenty-four Senators
representing that Province shall be appointed for One of
the Twenty-four Electoral Divisions of Lower Canada
specified in Schedule A to Chapter One of the Consolidated
Statutes of Canada. . :

23. The Qualification of a Senator shall be as follows:

(1) He shall be of the full age of Thirty Years:

(2) He shall be either a natural-born Subject of the
Queen, or a Subject of the Queen naturalized by an
Act of the Parliament of Great Britain, or of the
Parliament of the United Kingdom of Great Britain and
Ireland, or of the Legislature of One of the Provinces
of Upper Canada, ‘Lower Canada, Canada, Nova Scotia, or
New Brunswick, before the Union, or of the Parliament
of Canada, after the Union:

(3) He shall be legally or equitably seised as of Freehold
for his own Use and Benefit of Lands or Tenements held
in Free and Common Socage, or seised or possessed for
his own Use and Benefit of Lands or Tenements held in .
Franc-alleu or in Roture; within the Province for which
he is appointed, of the Value of Four thousand Dollars,
over and above all Rents, Dues, Debts, Charges,
Mortgages, and Incumbrances due or payable out of or

J(/ charged on or affecting the same:
. (4) His Real and Personal Property shall be together worth
Four Thousand Dollars over and above his Debts and
. Liabilities: :

{5) He shall be resident in the Province for which he is

appointed: . ) )
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(6) In the Case of Quebec. he shall have his Real Property
Qualification in the Electoral Division forp which he.
is appointed, or shall be resident in that Divisioni

24. The Governor General shall from Time to Time, in the
Queen's Name, by Instrument under the Great Seal of Canada,
summon qualified Persons to the Senate; and, subject to the
Provisions of this Act, every Person so summored shall

“become and be a member of the Senate and a Senator.

25.  Such Persons shall be first summoned to the Senate as
the Queen by Warrant under Her Majesty's Royal Sign Manual

Lhinks fit to approve, and their Names shall be inserted in
the Queen's Proclamation of Union. _ tkﬁﬂ~¥4

')
1

26. If at any Time on the Recommendationr of the Governor
General the Queen thinks fit to direct that Three or Six
Members be added to the Senate, the Governor General may

by Summons to Three or Six qualified Persons {(as the Case
may be), representing equally the Three Divisions of Canada,
add to the Senate accordingly.

27. In case of such Addition being at any Time nade, the
Governor General shall not summon any Person to the Senate,
except on a further like Direction by the Queen on the
like Recommendation, until each of the Three Divisions of
Canada is represented by Twenty-four Senators, and no more.

R

\\98. The Number of Senators shall not at any Time exceed

oty

Seventy-Eight.
>~

29.‘ A Senator shall, subject to the Provisipng.of this Act,
hold his place in the Senate for Life. Rolnds b

P v
-

30. A Senator may by Writing under his Hénd addressed‘to
the Governor General resign his Place in the Senate, and
thereupon the same ghall be vacant.

'31. The Place of a-Senator shall become vacant in any of
the following Cases:

(1) If for Two consecutive Sessions of the Parliament he
+ fails to give his Attendance in the Senate:
(2) If he takes an Oath or makes a Declaration or .
" Acknbwledgment of Allegiance, Obedience, or Adherence
to a Foreign Power, or does an Act whereby he becomes
a Subject or Citizen, or entitled to the Rights ‘or
Privileges of a Subject or Citizen, of a Foreign Power:
(31 If he is adjudged Bankrupt or Insolvent, or applies
for the Benefit of any Law relating to Insolvent
Debtors, or becomes a public Defaulter:
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'(4) If he is attainted of Treason or convicted ‘of Felony’
: or .of any infamous Crime: . - '
. (5) If he ceases t %be qualified in respect of Property
) or of Residenceyx provided, that a Senator shall not
be deemed to have ceased to be qualified in respect
- of Residence by reason only of his residing ‘at the
Seat of the Government of Canada while holding an
Office under that Government requiring his Presence
there. : .

* v
-

32. When a Vacancy happens in the Senate by Resignation,
‘Death, or otherwise, the Governor General shall by Summons
to a fit and qualified Person fill the Vacancy,

33. If any Question ‘arises respecting the Qualification
of a Senator® or a Vacancy in the Senate the same shall be
heard and ‘determined by the Senate. ’

" -34. The Governor General may from Time to Time, by
Instrument under the Great Seal of Canada, appoint a
Senator to be Speaker of the Senate, and may remove him and
appoint another in his Stead.

35. Until the Parliament of C ada otherwise provides, the

Presence of at least Fifteen Sénatbrs, including the *

Speaker, shall be necessary to constitute a Meeting of the

Senate for'the Exercise of its Powers. < A
36. Questions arising -in "the Senate shall. be decided by a
Majority of Voices, and the Speaker shall in all Cases have
a Vote, and when the Voices are equal the Decision shall

: be deemed to be in the Negative. L '

L] --;l
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APPENDIX II - SENATE SPECIAL COMMITTEES

1903 - 1974
1903 Rules
1904 New York Mutugl Reserve Fund
1905 Opening Prayers

Production of Aluminium

Suppression of Tuberculosis

1906, ) Rules
1907 Saskatchewan Watershed
1908 I Cost of the Senate

Annunciator System
1910 ‘ Mineral Regources_
1915 Constitution and Powers. of Senate
Standing Committees
1916 . Promotion of Trade
1917 , Veterans
50th Annivérsary of Canada
Trade
Cost of Parliament
® Rules of Divorce

Employment of Veterans

e —

“

Rights of}Senate re Money Bills
1918 Bill 69 - Act to Amend Criminal Code
1919 4 Memorial to Harold Baker

Biological Board Act



1920

1921

1922

1923
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‘ Topic

Cancellation of Alberta Coal Leases .
Copyright Act
" Hudson Bay

Government

Parliament Buildings

Memorial

Allocation of Rooms

Amalgamation of Staff

Parliamentary Restaurant’
Developmqﬁt of 0il Shéles

.Carillon . -

Hudson Bay
Steamship Service
0il Development
American Exports
Senate Chamber
Unemployment

Bill to Amend Gold and Silver Marketing
Bill to Amend Criminal Code |
.Rules of Senate . '

0il' Development

Extension.of ﬁight to Appeal

Routing of American Exports

" Bill to Amend Cold Storage Warehouse Act

Fuel Supply in Canada
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Year | Topic
/ Act to Amend the Dominion Lands Act

Ac% Respecting ChineSé immigration
Returned Soldiers Insurance Act
. . Department-of Soldiers Act |
| Pension Act |

1924 : Bail
Efficiency of Civil Sérvicq
Ppium and Narcotic Drugs
Tickét of Leave Act.

1925 . Canada Evidence Act
Disposal of Canteen.Funds
Canteen and Disablement Funds
Printers Liability BN
Grain Act
Pension Act
Railway Expenditure in Canada

1926 ' ) Possession of Weapons
Soldier Settlement Ac£

1927 : Seaéing of Guests
Allied Tribes of B.C. (joint)

1928 Dominion Forest Reserves and Parks Act
Immigration Act '
Seeds Act

Development and Improvement of
St. Lawrence River
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1930 . War Veterans Allowance Act
1931 | Escape by Flight
"Judges .

Hospital Swgepsﬁﬁkes
Senators and Dominion Government
1934 g Canadian.Sealing in Pacific Waters’
Public Accounts of Canada
Tourist Traffic
1936 Government Annuities Act
Free Foreign Trade Lanes Act
'i938. s Divorce and Matrimonial Causes Act
Railway Pfoblems in Canada
1940 . Crown Debts
War Compensation Committee
1943-44 Post-War Reconstruction
1945 Income Tax Act
Standing Committees
1946 Indian Act (joint)

National Flag (joint)

1947 ' - Human Rights (joint) 3
1950 - 01d Age. Security

1951 Combines Legislation

1952 Salacious Literature

1953~54 Capital Punishment

Q

1956 ' Federal District Commission
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Year . | ' -Topic -

Senate Orders and Customs

1957 ' Land Use in Canada

1960 | Manpower and Employment
| 1963 - ' :Aging

1965 Penitehtiaries

1966-67 ConsumerlCrediﬁ'(joint)

Hate Propaganda (joint)
Divorce - >
Immigration
Justice Leo Landreville (joint)
National Anthem (joint)
. . Public Service (joint)
1967-68 Scienée Policy
. Nafionalxdhpita; Comm%ssipn (joint)
1968-69 " Mass Public Communication
Role qflSenéte

. ~ Rules of Senate

. Tax Reform

1970-71-72 Constitution of Canada (joint)
1973-74 . Science Policy

. ) '
1974 . ' Science Policy

AP RE 44 AT e Nl Lad A e
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APPENDIX III- CHATRMANS REPORT (SENATE)

Thursday, November 6, 1975.

N
)

Se .
The Standing Senate Committee on Banking, Trade and -
Commerce to which was referred Bill S-30, intituled: AR

Act to Incorporate Continental Bank of Canada" has, in
obedience to the order of reference of Thursday, October 30,
1975, examined the said Bill and now reports the same with
the following amendments:

1. Page 3: Strike out lines 38 to 45, inclusive and
substitute therefor the following: .

"(a) IAC Limited may, notwithstanding sections
53 and 54 of the Bank Act,.

. (i) subscribe for shares of the capital
stock of the Bank at not less than par
value and cause to be registered in the
name of TA€ Limited the shares issued
pursuant to such subscriptions, .and

(ii) exercise, in person or by proxy, the
voting rights pertaining to shares of the
capital stock of the Bank registered in
the name of IAC Limited;"

2. Pages 5 to 7: Strike out lines 17 to 49, inclusive,
. on page 5, all of page 6 and lines 1-to 31 on page -7
and substitute the following:

+

%

"10. (1) TAC Limited and the Bank shall, within ten
years after the coming into Fforce of . this act, °

(a) subject to subsection (2), amalgamate

in accordance with ‘the ‘Canada Coprporations Act
or the C da Buginegs Corporations Act,
whichever Act applies to IAC Limited at the
time of the amalgamation, as if the Bank were
a corporation subject to the Act that applies
to TAC Limited, or '

(b) amalgamate in accordance with sections 100
to 102 of the Bank Act, as if JAC Limited were
a bank to which that Act applies,

and subject to subsections (4) to (6), the Bank
after the amalgamation is subject in all respects
to the Bank Act. )

?



P

) - 146 =
(2) If the Canada Business nggo;gtions;Act

applies to IAC Limited at the time of the amalga-

mation 'and, if immediately. prior to the amalgamation,

- IAC Limited owns all of the outstanding shares of

the capital stock of the Bank,

(a) subsection 178(1) of that Act applies to
an amalgamation under paragraph 1l{a}), and -~

" (b) the resolutions referred to in paragraph
178(1) (b) of that Act may- vary from the require-
ments set out in that paragraph to the extent
necessary to give effect to section:- 11 of this Act.

(3) Prior to an amalgamation under paragraph
(1)(b), the Govemr in Council may, by order,

‘prescribe that, ngtwithstanding subsection 101(2)

of the Bank Act, the terms of the- proposed amalga-
mation agreement need not be submitted to the
shareholders of IAC Limited.

(4) Subject to subsection (6), if, when an
amalgamation under. subsection (1) takes effect,
there is outstanding any indebteness of IAC .
Limited, other than the debentures referred to in
subsectlon (5), that is of a kind that the Bank:*

- is not permitted to incur under the Bank Act, then

notwithstanding the Bank ‘*Act, any such indebtedness
incurred prior to October 28, 1975, remains out- -
standing after the amalgamation as indebtedness of
the Bank and is binding upon and enforceable
against the Bank in accordance with its terms,

—including any terms as to security.

(5) Subject to subsection {6), if

(a} an amalgamation under subsection {1) . ¢
takes effect prior to July 15, 1984, and ’

(b) on the day when the amalgamation takes
effect there are outstanding any debentures
that carry rights of conversion into shares

of TAC Limited to be issued on such conversion
then, notwithstanding the Bank Act, during

the period from the day the amalgamation takes
effect until July 15, 1984, the rights of
conversion under any of those debentures that
were issued prior to October 28, 1975 remain
oustanding as rights of conversion into shares
of the Bank and shares of the Bank may be
"validly issued during that period,upon the
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exercise of the rights of conversion except
- that shares of the Bank may not be so issued
to a person from whom a subscription for a .

share of the capital stock of the Bank could
. not, by reason of paragraphs:53(4)(a) or (b)
or subsection 56(2) of the Bank Act, be

accepted by the Bank. . .

(6) Subsections (4) and (5) apply to any
indebtedness and any debentures referred to

therein only if ,

(a) the terms thereof do not- permit the
debtor, at its option, to discharge the
indebtedness or the debentures prior to
the amalgamation, whether or not the
discharge would require payment by the
debtor. of a:- premium or bonus; and

(b) the Minister of Finance consents to the
application of those subsections to that
indebtedness or those debentures upon submi-
ssion to the Minister made by IAC Limited that |
it has attempted to arrive at alternative
arrangements that would avoid ‘the necessity. of
relying upon those subsections as to ‘that
indebtedness or those debentures.

(7) The submission referred to in paragraph (6)
(b) shall be accompanied by an undertaking to
discharge the indebtedness at the first date upon
which it may be digcharged at the option of the
debtor, whether or not upon payment of a premium or
bonus. X

(8) Any indebtedness referred to in subsection
(4) and any debentures referred to in subsection (5)

~that have not met the conditions set out in

subsection (6) shall be discharged prior to an
amalgamation under subsection (1).

(9) For greater certaifty, all of the provisions
of the C da Corporatio Act, the Canada Business
Corporations Act or t ank Act, as the case may be,

relating to the effects of an amalgamation apply to
an amalgamation under subsection (1), except as
provided in this section and in section 11,

(10) The Bank may enter into such agreements as
may be reasonably necessary to confirm that any
indebtedness to which subsection (4) applies remains
outstanding after the amalgamation as indebtedness of

S\J
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'the Bank, and any debentures to which subsection (5) '
applies are convertible after the amalgamation into
sgares of the Bank to be issued on- such conversion.™

Page 7: Strike out lines 32 to 35, inclusive, and
substitute therefor the following: )

"The Bank shall be the continuing corporation
resulting from the amalgamation of the Bank and
IAC Limited referred to in subsection 10(1l) so
that,"

Page 7: Strike out 1ines 41 and 42 and substitute
therefor the following: - :

"mence business when the Bank was originally
permitted under that section to commence business."

Page 8: Strike out lines 16 to 22, inclusive, and B
‘substitute therefor the following: o

"Act apply to IAC Limited and sections 38 to 56
" of the Bank Act apply to the shares of IAC

Limited, and" _ ‘
Page 10:- Strike out lines 20 to 27, inclusivé, and
substitute therefor the following:

n15(1) During the period commencing on the day this
Act comes into force . and ending on the expiration of

two years next following that day or on the day on
which an amalgamation under subsection 10(1) takes .-
effect, whichever occurs first, a person referred to .
in subsection 2(1) is not ineligible, notwithstanding .
paragraph 18(5)(b) and subsection 18(6) of the Bank
Act, to be elected or appointed a director of IAC
Limited by reason of his being a director bf a bank, -
or of a bank to which’'the Quebec Savings Banks Act
applies or of any company referred to in subsection
.18(6) of the Bank Act, but no person who, but for
this subsection, would be ineligible for election or
appointment as a director of IAC Llimited may hold in
TAC Limited any of the offices referred to in :
section 21 of the Bapnk Act or continue after the expiry ‘
of that period to be adirector of IAC Limited.” '

Page 11: Strike out line 38 and substitute therefor
the following: ) ’

"iag a subsidiary of IAC Limited (any such corporation
being hereinafter in this section and in sections 17
to 19 called a npesgtricted corporation“), to carry on"
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8. - Pages 12 and 11: Strike out lines 22 to 43 on page

12 and lines 1 to 17 on~page 13 and substitute
therefor the. following:

(a) IAC Limited may acquire, and may permit
any restricted corporation to acquire,

(i) assets from the Bank Previously
~ .+ --acquiréd by the Bank as permitted by
: the Bank Act (such assets and other
assets which the Bank is permitted to
acquire under, the Bank Act being here-
after in this section called "eligible
asgets"), and

(ii) eligible asgsets from TAC Limited.
or any restricted corporation,

..

but the pPrior consent of the Inspector General
of Banks shall be required for the acquisition

(b) TAC Limited Mmay acquire, and may permit

any restricted corporation to acquire, assets °
© for the .purpose of leasing such assets to its

customers, and TAC Limited may enter into
leases of any such assets and may permit any

" restricted corporation to enter into leases
of any such assets, and

(e} TAC Limited may lend money to make advances,
and may permit any restricted.corpobation to lend

s upon the Security of real
or immovable property in Canada or of an equity

- money -or make advances

.being hereinafter in this section referred to as

"non-eligible assets"); and

(d) IAC Limited may acquire, and may permit any
restricteqd corporation to acquire, non-eligible

assets from any other of those corporations.

9. Page 13: Strike out lines 22 to 25, inclusive, and

substitute therefor the following:

W
.
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u

"assets held by IAC Limited and evéry restricted

~ corporation be in excess.oftthe aggregate value,"

-

Page 13: Strike out lines 33 to 36, inclusive,
and substitute therefor the following:

"gible assets held by\IAC Limited and every =
restricted corporation), excluding those non-

eli-" '

Page 14: Strike out lines 23 to 25, inclusive,
and substitute therefor the following:

M"by TAC Limited or any restricted corporation in

any other of those"

L

Page l4: Strike out lines 35 to 37, inclusive,
and substitute therefor the following:

"TAC Limited or any restricted corporation is
under no obligation to" oo

Page 14: Strike out lines 42 to 45, inclusive,
and substitute therefor the following:

"If<the Bank or IAC Limited or a directar of
the Bank or IAC Limited is, in tHe opinion of
the Minister of Finance, in contravention of
any requirement of section 8, 9, 12©

Page 15: Strike out lines 27 to 29:'incluéive,
and substituté therefor the following:

"tion 15(1) of the Bank Act, the provisions of
this Act that affect or restrict IAC Limitéd,
the ‘subsidiaries of IAC. Limited or the shares

" of TAC Limited shall cease to have effect, except

that subparagraph 7(4) (a) (ii) -and paragraphs
7(4)(b) and (c) shall remain in effect for urposes
of giving effect to subsections 15(2) to (9) of the

=

Respectfully sﬁﬁhitted,
7

Salter A. Hayden,
Chairman.
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