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. INTRODUCTION

In November 2010, the U.S. government prosecuteddivilian
federal court an accused terrorist detainee hosse# 2004 at the
Guantanamo Bay Detention Center (Guantanamo Bayhe Ob-
ama Administration considered this trial a “tesse€afor prosecuting
accused terrorist detainees in civilian federalrsfu Of the more
than 280 charges against the detainee defendamlian jury con-
victed him of one count and acquitted him of th@a@ing charges.
Yet, the defendant received a life sentence witpanole?

This “test case” is one example of a changing leaps in inter-
national armed conflict and detainee rights juusi@nce following
September 11, 2001. This Note discusses one &reaerican con-
stitutional law that has clearly evolved in recdetainee rights liti-
gation: the extraterritorial reach of the Suspemgitause and exten-
sion of habeas corpus rights to detainees heldrakeyoS. sovereign
territory.>

Historically, territorial sovereignty determinecktbxtraterritorial
reach of the Suspension Claisén 2008, howeverBoumediene v.
BusH greatly impacted the role of territorial sovereigitt extrater-
ritorial habeas jurisprudence. Boumedienethe Supreme Court
developed a practical, multi-factor test for deteing the reach of
the Suspension Clause while holding that federaktsowere not

1. Benjamin WeiseDetainee Acquitted on Most Counts in '98 Bombing¥ .
TIMES, Nov. 17, 2010, http://www.nytimes.com/2010/11/18égion/
18ghailani.html?_r=1.

2. Id. The significance of this case is demonstrated byttial judge’s finding
that the defendant’s “status of ‘enemy combatarabpbly would permit his de-
tention as something akin ‘to a prisoner of waiilurgstilities between the United
States and Al Qaeda and the Taliban end . 1d.;"see alsBenjamin WeiserEx-
Detainee Gets Life Sentence in Embassy Bld$t¥. TIMES, Jan. 25, 2011,
http://www.nytimes.com/2011/01/26/nyregion/26ghailatm|?_r=1&partner=rss
&emc=rss.

3. Weisersupranote 2.

4. Id.

5. SeeU.S.ConsT. art. |, § 9, cl. 2see also infrdPart IV.
6. SeelJohnson v. Eisentrager, 339 U.S. 763, 768 (1950).
7. 553 U.S. 723 (2008).
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foreclosed from entertaining habeas petitions f@unantanamo Bay
detainee$. This was the first decision to allow detaineesfgn na-
tionals held beyond U.S. sovereign territory tokskabeas corpus
relief through the federal courts.Now that Guantanamo Bay has
been addressed, recently, the focus has shiftettteminees held at
the Bagram Theater Internment Facility (Bagramfighanistan°

In May 2010, the D.C. Circuit iAl Magaleh v. Gatés held that
the balance oBoumediene’snulti-factor test weighed against ex-
tending the Suspension Clause to four detaineetureap beyond
Afghanistan and detained at Bagram as unlawful gneomba-
tants’?> By analyzing the development of tB®umedienemulti-
factor test and focusing on its application to Begram detainees,
this Note proposes that territorial sovereigntyaslonger a control-
ling or driving factor in today’s extraterritoriababeas analysis. Fur-
thermore, this Note provides a few practical recandations for
future applications of thBoumedienenulti-factor test and addresses
some unanswered questions in applying the tesuturd detainee
cases.

Part Il provides a brief history of the extratesrial habeas juri-
sprudence relating to foreign national detaineaditey up toAl Ma-
galeh Part Il discusses th&l Maqgalehdecisions in both the dis-
trict court and the court of appeals. Part IV gpne$ the declining
role that territorial sovereignty plays in todaifabeas analysis. Part
IV also discusses various unanswered questionsathait decision
by the Supreme Court in applying tBeumediendest in future de-
tainee cases.

[Il.  BACKGROUND:. FROM EISENTRAGER O BOUMEDIENE

The Suspension Clause states: “The privilege ol of Ha-
beas Corpus shall not be suspended, unless wheasies of Rebel-

8. Id. at 766, 771.
9. Id. at 770.

10. See, e.gAri Shapiro,ls the Bagram Air Base the New GuantanapiéPR
(Aug. 13, 2009), http://www.npr.org/templates/ststgry.php?storyld=111855
836.

11. 605 F.3d 84 (D.C. Cir. 201®l(Magaleh I).

12. Id. at 99.
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lion or Invasion the public Safety may require'ft.”*Habeas Cor-
pus” means “that you have the body,” a mechanidawalg prison-
ers to challenge their government detention or ioenient as un-
lawful.** The writ of habeas corpus serves to protect iddal con-
stitutional rights as well as ensure a separatibpawers and a
check on executive detention authoriy.

Little case law exists prior to 2004 discussing ¢l&raterritorial
reach of the Suspension Clause to foreign natiatetisined beyond
U.S. sovereign territory. The leading case on ékgaterritorial
reach of the Suspension Clausddinson v. Eisentragéf decided
in 19507

A. Johnson v. Eisentrager

In Eisentrager the U.S. government suspected twenty-one Ger-
man nationals, who were detained in China, of “ca#d military
activity against the United States after surrendfeiGermany [in
World War 11].”*® All twenty-one nationals were prosecuted and
convicted under military commissions and later senat German
prison to serve their senten¢@sThe detainees filed petitions in the
D.C. District Court for habeas corpus relief, claigthat, although
they were not U.S. citizens and had never steppeidon U.S. sove-
reign territory, their convictions and imprisonmemtere unlawfuf®

The D.C. Circuit refused to dismiss the petitiohs|ding that
“any persorwho is deprived of his liberty by officials of thénited
States, acting under purported authority of thavedoment, and
who can show that his confinement is in violatidragorohibition of

13. U.SConsT. art. I, 89, cl. 2.

14. B.ACK’SLAw DICTIONARY 728(8th ed. 2004).

15. Tim J. Davis, CommenExtraterritorial Application of the Writ of Habeas
Corpus AfterBoumediene With Separation of Powers Comes Individual Rights
57 U.KAN. L. Rev. 1199, 1204-05 (2009).

16. 339 U.S. 763 (1950).

17. See Al Magaleh ]I605 F.3d at 90 (stating th&isentragerremained the
governing precedent until 2004).

18. Eisentragey 339 U.Sat 766.

19. Id.

20. Id. at 767-68.
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the Constitution, has a right to the wit.” The Supreme Court in-
terpreted the D.C. Circuit’s ruling as suggestihgtt“any person,
including an enemy alierdeprived of his libertyanywhere under
any purported authority of the United State®ntitled to the writ®
The Supreme Court responded by reversing the Dif€ui€s judg-
ment and affirming the district court’s dismisséttee petitions™

In reversing the D.C. Circuit, the Supreme CourEisentrager
arguably created a bright-line standard that ddfitnee reach of the
Suspension Clause as ending at the legal bordessyvereign terri-
tory, of the United State¥. Holding that constitutional habeas cor-
pus relief does not extend to a foreign nationajaged in war
against the United States and detained abroadStipeeme Court
referenced the “inherent distinctions” betweenzeitis and alierfs.
The Court further noted that the constitutionalvsimns are “uni-
versal in their application, to all persons withire territorial juris-
diction"?® and that it is the “alien’s presence within itgiterial ju-
risdiction that [gives] the Judiciary power to &tt. In other words,
the Suspension Clause did not reach beyond U.®reign territory
to individuals possessing little to no connectioriite United States’
territory.

On the other hand, thEisentragermajority discussed various
other factors beyond territorial sovereignty inal@ag its decision,
thus indicating that multiple practical and objeetifactors could
determine the extraterritorial reach of the Suspen€lause. The
majority stated that when a foreign national “irages his identity

21. Eisentrager v. Forrestal, 174 F.2d 961, 96&([Tir. 1949)rev'd, 339 U.S.
763 (1950) (emphasis added).

22. Eisentrager339 U.S. at 767 (emphasis added).

23. Id. at 791.

24. SeeBoumediene v. Bush, 553 U.S. 723, 835 (2008) {&cal, dissenting).
Justice Scalia stated thBisentragerhas always held “beyond any doubt” that
“the Constitution does not ensure habeas for alf@id by the United States in
areas over which our Government is not sovereidd.” The government’s main
argument inBoumedienalso reiterated the contention that “noncitizensigleat-
ed as enemy combatants and detained in territargtdd outside our Nation's
borders have no constitutional right and no prg@ef habeas corpusld. at 739.

25. Eisentrager 339 U.S. at 768—69.

26. Id. at 771 (quoting Yick Wo v. Hopkins, 118 U.S. 356931886)).

27. 1d.
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with [American] society,” situations could ariseloaling foreign

national detainees to petition federal courts fabéas relief> The

Court then listed various factors that requiretbitreject extending
the Suspension Clause to the German natiGRaBarticularly, the
German nationals failed to increase their idergtitgth American
society because each one:

(@) is an enemy alien; (b) has never been or rdsilghe
United States; (c) was captured outside of ountéeyr and
there held in military custody as a prisoner of w@) was
tried and convicted by a Military Commission sittinutside
the United States; (e) for offenses against laws/af com-
mitted outside the United States; (f) and is atialkes impri-
soned outside the United Stafs.

Eisentragerbecame the driving precedent in determining wheth-
er constitutional habeas corpus protections exterfdreign nation-
als detained beyond U.S. sovereign territory. Tmecedent would
continue to control until 2003, when U.S.-led naitif operations in
Iraq and Afghanistan were initiated, drasticallyaeging the entire
nature of international armed conflftt.

September 11, 2001 marked the beginning of a reabéek
change in U.S. foreign policy and the state ofrmaéonal armed
conflict. Not only would the United States engagarmed conflicts
in both Afghanistan and Iraq as a result of 9/14,the post-9/11 era
fittingly became known as a “Global War on Terrorjs reflecting
the global front to fighting the enemy and the lad&ntifiable ene-
my nations’?> As the conflicts in Afghanistan and Iraq escalate

28. Id. at 770.

29. Id. at 777.

30. Id.

31. See, e.g.David Weissbrodt & Amy Bergquisiethods of the “War on Ter-
ror,” 16 MINN. J.INTL. L. 371,374-384(2007) (discussing certain provisions of
international law regulating today’s law of war).

32. SeePresident George W. Bush, Address to a Joint Ses§iGongress (Sept.
20, 2001), available at http://georgewbush-whitehouse.archives.gov/
news/releases/2001/09/20010920-8.html (“Our wateomor begins with al Qaeda,
but it does not end there. It will not end untikey terrorist group of global reach
has been found, stopped, and defeated.”); Guy Befihing the War on Terror
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suspected “unlawful enemy combatanistvere captured, trans-
ported, and detained in military prisons, most hiytaat Guantana-
mo Bay, located just ninety miles beyond U.S. seiggr territory>*
Under Eisentragerand its progeny, the capture and detainment of
foreign nationals as unlawful enemy combatants &eye beyond
U.S. sovereign territory was believed to restricy successful at-
tempt by a foreign national at obtaining habeagpu®relief. In fact,
Bush Administration officials relied heavily on theisentrager
precedent in deciding to hold accused terroristidees at Guanta-
namo Bay>> Then, beginning in 2004, the Supreme Court adetks
Eisentrager’shistorical precedent.

B. Rasul v. Bush

Within two years after enemy combatants were trarisd and
detained at Guantanamo Bay, the Supreme CouRasul v. Busf
addressed whether foreign national detainees legldrial U.S. sove-
reign territory could seek habeas corpus relief,umaler the Consti-
tution, but, under the federal habeas statUt&®asulinvolved two
Australians and twelve Kuwaiti enemy combatants whallenged

NPR (Nov. 1, 2006), http://www.npr.org/templates/ststgty.php?story
1d=6416780.

33. Military Commissions Act of 2006, Pub. L. NkiD9-366, § 3, 120 Stat. 2600,
2601 (2006) (codified as amended at 10 U.S.C. &@4§2006)) (defining “un-
lawful enemy combatant”).

34. Tung Yin,The Role of Article 11l Courts in the War on Terisim, 13 WM. &
MARY BILL RTs. J. 1061, 1080-81(2005) (discussing reasons for transporting
detainees to Guantanamo Bay).

35. SeeBoumediene v. Bush, 553 U.S. 723, 828 (2008) (&cdli, dissenting)
(“[TIhe President’s Office of Legal Counsel advidélte President] that the great
weight of legal authority indicates that a fededatrict court could not properly
exercise habeas jurisdiction over an alien detaatgduantanamo Bay.”) (internal
guotation marks and brackets omitteBjward F. ShermartTerrorist Detainee
Policies: Can the Constitutional and Internatiorladw Principles of thaBoume-
dienePrecedents Survive Political Pressure4® TuL. J.INT'L & ComP. L. 207,
208 (2010).

36. 542 U.S. 466 (2004).

37. Id. at 470, 475see als®8 U.S.C. §8§ 2241-2266 (2006). The federal habeas
statute at the time dRasulauthorized district courtswithin their respective ju-
risdictions” to entertain habeas applications by personsnifegj unlawful deten-
tion. 88 2241(a)(1) (emphasis added).
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their detention at Guantanamo Bay as unlawful uriderfederal
habeas statut®. The Supreme Court interpreted the federal habeas
statute as authorizing courts to entertain habetisgms within their
“respective jurisdictions,” indicating that a cdarfurisdiction is not
limited to “sovereign territory,” but beyond that fterritorial juris-
dictions” where the U.S. government exercised $icant control*®
This interpretation authorized federal courts ttegain habeas peti-
tions under the federal habeas statute from detaiheld at Guanta-
namo Bay® While making this determination, the Court notkd
need for a flexible jurisdictional rule because thaited States ex-
erted such large amounts of control over GuantanBemg™ Al-
though the Court did not analyRasulunderEisentrager’sconstitu-
tional habeas analysis, it still noted certain thef@ characteristics
that distinguishedisentrager

[Petitioners] are not nationals of countries at wath the
United States, and they deny that they have engayed
plotted acts of aggression against the United Stateey
have never been afforded access to any tribunathness
charged with and convicted of wrongdoing; and fooren
than two years they have been imprisoned in teyribver
which the United States exercises exclusive jurtgzh and
control*?

Following Rasu| the Supreme Court engaged in a back-and-forth
battle with Congress to define the federal couatslity to entertain
petitions under the federal habeas statute byristaiheld at Guan-
tanamo Bay. First, Congress enacted the Detainsstment Act of
2005 (DTA), effectively stripping federal courts pirisdiction to
entertain habeas corpus petitidis.Following the DTA, the Su-
preme Court, iHamdan v. Rumsfefd ruled that courts could enter-

38. Rasu) 542 U.S. at 470-71.

39. Id. at 481-82.

40. Id. at 484.

41. Id. at 478.

42. 1d. at 476.

43. SeeDetainee Treatment Act of 2005, Pub. L. No. 109; 88005, 119 Stat.
2739, 2742 (2005).

44, 548 U.S. 557 (2006).
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tain petitions filed before the DTA was enacted2B05%° In re-
sponse tdHamdan Congress enacted the Military Commissions Act
of 20067° which suspended any and all statutory petitionhébeas
corpus relief by any detainee held after Septerihie£001%” Now
that federal courts were entirely stripped of antharity to entertain
habeas petitions under the federal habeas stahdeguestion re-
mained whether habeas corpus protections undeCumstitution
could extend extraterritorially to foreign natiopadt Guantanamo
Bay and beyond.

C. Boumediene v. Bush

Constitutional habeas corpus is considered a ‘lpgei not to be
withdrawn except in conformance with the Suspen€§itause.*® In
2008, the Supreme Court Boumediene v. Bushkvisited a constitu-
tional issue that thétisentrager Court appeared to have already
answered: “whether foreign nationals, apprehendetdetained in
distant counties during a time of serious threatsur Nation’s secu-
rity, may assert the privilege of the writ and séskprotection.*
Identifying constitutional habeas corpus as theésusafeguard of
liberty,”*° the Court ruled that detainees held beyond U.@ersign
territory at Guantanamo Bay, who have never stegpet within
the United States and who have no connection \WweHhnited States
other than capture by U.S. authorities, could irvdkuspension
Clause protections and petition for habeas coreliesf in the federal
courts>!

By comparing and contrasting the factBioumediendo Eisen-
trager, the majority adopted an objective and practica¢eHiactor
balancing test to determine the extraterritoriacte of the Suspen-
sion Clause:

45. Id. at 575-77.

46. Military Commissions Act of 2006, Pub. L. NkD9-366, § 7, 120 Stat. 2600,
2636 (2006) (amended 2009).

47. Id.

48. Boumediene v. Bush, 553 U.S. 723, 732 (2008).

49. Id. at 746.

50. Id. at 745.

51. Id. at 771.
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[A]t least three factors are relevant in determinihe reach
of the Suspension Clause: (1) the citizenship #ats of the
detainee and the adequacy of the process througth vt
status determination was made; (2) the nature efsites
where apprehension and then detention took plaue;(3)
the practical obstacles inherent in resolving thegmer’s en-
tittement to the writ?

Applying these three factors to the detainees la¢lGuantanamo
Bay, the Court deviated froisentrager’'sview that territorial so-
vereignty is the driving determination and reasonrfot extending
constitutional habeas corpus protections beyond sa&reign terri-
tory. Under the first factor, the process affordbhd detainees at
Guantanamo Bay was considerably less than the ggdoeisen-
trager.”®

Under the second factor, the degree of ldesfactosovereignty,
or level of government control, over Guantanamo Bence 1903,
compared to the German prison Eisentragey drove the Court’s
ruling that the Suspension Clause extends beyamglgiU.S. de
jure, or legal, sovereign territordy. Thus, although the United States
did not exercisele jureterritorial sovereignty over Guantanamo Bay
because the base sat beyond the U.S. legal bardkd maintain
sufficient de factosovereignty, or objective government control,
over the base such that it weighed in favor of moitey habeas cor-
pus protections to the detainées.

Under the third factor, few practical obstaclesseed compared
to post-World War Il Germany because Guantanamodaapeyond
an active theater of war, and extending the Susper@lause pro-
tections would have little effect on the militaryission®® Within
two years of this decision, these practiBaumediendactors would

52. Id. at 766.

53. Id. at 766—67.

54. Boumediene553 U.S.at 754-55, 768—69. D factd means “existing in
fact” or “having effect even though not formally legally recognized.” BACK’s
LAW DICTIONARY 448 (8th ed. 2004). De juré’ means “[e]xisting by right or
according to law.”Id. at 458.

55. See Boumedienb53 U.S. at 754-55, 768—69.

56. Id. at 769-70.
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be tested and applied to a detention facility hajfwaround the
world: the Bagram Theater Internment Facility irgA&nistan.

1. AL MAQALEH V. GATESAND THE EXTRATERRITORIAL REACH OF
THE SUSPENSIONCLAUSE TOBAGRAM DETAINEES

The Bagram Theater Internment Facility (Bagram) poses a
large, multi-nationally operated detention facilipcated in Afgha-
nistan®’ Upwards of 650 detainees are housed at Bagraihihe
Republic of Afghanistan has maintained sovereigivgr and leased
to the United States and Coalition Forces for amjitpurposes®
However, the United States possesses “completsdjation and
control” over Bagram and has the right to remaiBagram as long
as it desires?

Al Magalehis a unique case because, as the D.C. DistricttCour
recognized, it is the “first application of the rhctor functional
test crafted by the Supreme CourtBoumedieng® The case in-
volved four detainee petitioners held as unlawh#my combatants
at Bagrant® Two detainees were confined since 2002 and d thir
since 2003% All four detainees were allegedly captured beyond
Afghanistan in Pakistan, Thailand, and the UnitedbAEmirates
and later brought into the Afghanistan theater af and confined at
Bagram®

A. The D.C. District Court

Even afterBoumediengethe government maintained that terri-
torial sovereignty should determine whether thep8uosion Clause

57. SeeMarc D. Falkoff & Robert KnowlesBagram,Boumedieneand Limited
Government59 DePAUL L. Rev. 851, 857 (2010).

58. Id.

59. Id. at 858.

60. Al Magaleh v. GategAl Maqaleh ), 604 F. Supp. 2d 205, 207-08 (D.D.C.
2009),rev’d, 605 F.3d 84 (D.C. Cir. 2010).

61. Id. at 209.

62. Id.

63. Id.
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extends to the Bagram detain&&sBefore discussing territorial so-
vereignty, however, the district court set the stéay its opinion by
emphasizing that “petitioners have been in cusftodgix years with
no definitive judicial determination as to the legyaof their deten-
tion.”®® Recognizing that the only material differencewssn the
Guantanamo Bay detainees and the Bagram detaireethes loca-
tion of confinement?® the district court proceeded to apfBpume-
diene’sthree-factor test to the Bagram detainees and tinatthe
Suspension Clause extended extraterritorially tgr&a®’ For the
sake of analysis, the court divided the thBe@imediendactors into
SiX:

(1) the citizenship of the detainee; (2) the statuthe detai-
nee; (3) the adequacy of the process through whielstatus
determination was made; (4) the nature of the cfiteppre-
hension; (5) the nature of the site of detentiord &) the
practical obstacles inherent in resolving the etér's en-
tittement to the wrif®

The district court then assigned the factors dsifémnweight by cha-
racterizing them as either “primary drivers” or ttars deserving
lesser weight iBoumediene’snulti-factor analysi§® Assigned to
the “primary drivers” group were the nature of #ie of detention,
the adequacy of process, and the practical obstZclEirst applying
the three factors of lesser weight, the court fothrat the Bagram
detainees were similarly situated to the GuantanBanp detainees,
as the Bagram detainees were not U.S. citizense \abeled as

64. After President Obama took office in Janudd@2, the district court “invited
[the government] to notify the Court whether thatended to refine the position
they had taken to date” on the jurisdictional geest Id. at 210. In essence, the
court asked the new Administration whether it wordthin the Bush Administra-
tion’s argument that the right of habeas corpusdus extend to noncitizens be-
ing held beyond the United States’ sovereign tnyit The government responded
that it “adheres to its previously articulated piosi.” 1d.

65. Id. at 208 (quoting Boumediene v. Bush, 553 U.S. 7923,(2008)).

66. Al Magaleh | 604 F. Supp. 2dt 214.

67. See idat 215-225.

68. Id. at 215.

69. Id. at 218.

70. Id.
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“enemy combatants,” and were apprehended beyondddv@reign
territory.”*

In applying the “primary drivers” group, the cofirst addressed
the nature of the site of detention by examining tihnhited States’
“objective degree of control” over Bagrdf.The court found that
the United States maintained “near-total operatiaoatrol” over
Bagram, even though U.S. jurisdictional authortygioBagram was
considerably less than the degree of control owearBnamo Ba{’
Noticeably absent from the site-of-detention arialygas territorial
sovereignty; the entire analysis focused on theatie degree of
U.S. government control over Bagram, up to andudiclg the
length of the property lease and future intentiorrémain at the
base’*

The application of the next “primary driver'—adegyaof the
status determination process—required a compaon$dhe process
afforded to the Bagram detainees to that affordetié Guantanamo
Bay detainee& Interestingly, while the Supreme Court found in
Boumedien¢hat the Combatant Status Review Tribunals at Guant
namo Bay were an inadequate process substituteatoeas corpus
protections,® the government i\l Magalehconceded that the Ba-
gram detainees’ status-determination process was dess com-
prehensive” than the review tribunals at Guantan&ap’’ There-
fore, this factor weighed in favor of extending Bespension Clause
to the Bagram detainees.

71. Id. at 218-21.

72. Al Maqgaleh | 604 F. Supp. 2d at 222-23.

73. 1d. at 222,

74. See idat 222-23.

75. 1d. at 226-27.

76. SeeBoumediene v. Gates, 553 U.S. 723, 767 (2008).

77. Al Magaleh | 604 F. Supp. 2d at 227. The district court sunued the

status determination process afforded to the Bagietainees:
Bagram detainees represent themselves. Obviousabds including
language and cultural differences, obstruct effectelf-representation
by petitioners such as these. Detainees cannatspeakfor themselves;
they are only permitted to submit a written stateteBut in submitting
that statement, detainees do not know what evidtéhecenited States re-
lies upon to justify an “enemy combatant” desigmatiso they lack a
meaningful opportunity to rebut that evidence.



File: Nelson - Vol. 9, Iss. 2, V2 (updated; uses ttioc) Created on: 3/16/2011 9:38:00 PM Last &dir3/21/2011 10:19:00 AM

310 UNIVERSITY OF NEW HAMPSHIRE LAW REVIEWOI. 9, No. 2

The last “primary driver"—practical obstacles intexding the
Suspension Clause to Bagram—considered variousa@bst in-
cluding the effect on the military mission, issuegvidence and fact
gathering, and whether the detention site is lataten active thea-
ter of war’® The court sympathized with the fact that Bagraas w
under constant threats of suicide bombers in thethesater, but em-
phasized that Bagram was under near-total U.Sradit The gov-
ernment stressed the practical difficulties in ewick and fact ga-
thering as well as providing counsel to detain@eshfibeas corpus
hearings; this argument was quickly discounted, dwar, by focus-
ing on the technological advances sifiisentrage®® Furthermore,
the high degree of U.S. control over Bagram, aleitg the fact that
the detainees were captured beyond Afghanistatederdtransferred
into the Afghanistan theater, discounted any cantleat the site of
detention was located in an active theater of vdtltimately, after
balancing these weighted factors, the court hedtl Bagram was no
different from Guantanamo Bay, and, thus, the Susipa Clause
and its protections must extend to the Bagram nle¢af”

B. The D.C. Circuit

On appeal, the D.C. Circuit performed the saBwmmediene
analysis but reached a drastically different outeonThe court be-
gan by sticking witrBoumediene’shree-factor test rather than the
district court’s six-factor te$f As to the first factor, it agreed with
the district court that the Bagram detainees wendeagly situated to
the Guantanamo Bay detainees and that they hatvedcan inade-
quate process substitute.

78. Id. at 227-30.

79. Id. at 228.

80. Id.

81. Id. at 230-31.

82. Id. at 231. The court, however, ruled against extending thep&usion
Clause protections to the Afghan detainee petitidecause of the inevitable
practical obstacle when the Afghan government takes custody of that detai-
nee. See id.

83. Al Maqgaleh I| 605 F.3d 84, 93-94 (D.C. Cir. 2010).

84. Id. at 96.
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The application of second and third factors—theureaf the
apprehension and detention sites and the pradilesthcles in ex-
tending the Suspension Clause—illustrates a langdysis discon-
nect between the D.C. Circuit and the D.C. Distficturt®® The
second factor, according to the D.C. Circuit, weigltheavily” in
favor of not extending the Suspension Clause ta&ador two rea-
sons®® First, the detainees were captured abroad, sderuthe
second factor, the site of apprehension itself iveigagainst extend-
ing the Suspension Clau¥e. Second, although the United States
exerted some degree of control over Bagram anihiiteary opera-
tions, the level ofde factosovereignty over Bagram—mainly the
short lease and lack of intent to occupy the badefinitely—simply
did not compare to Guantanamo Bay, and, therefareighed
against extending the Suspension Clause protectirdagrant®
The third factor weighed “overwhelmingly” in favof not extend-
ing the Suspension Clause to Bagram, mainly becAtgeanistan
remains an active theater of wWar.Ultimately, after balancing the
three factors, the D.C. Circuit reversed and refuse extend the
Suspension Clause to the Bagram detainees bedaisedond and
third factors weighed so heavily against extendamgstitutional
habeas protections in this cdSe.

IV. ANALYSIS

A. What is Left of Territorial Sovereignty in Todaylabeas Cor-
pus Analysis?

The case law development frdamsentragerto Al Magalehillu-
strates an evolving standard in extraterritoridddss jurisprudence.
One factor certainly affected in this evolutiorthe role of territorial
sovereignty. Arguably, territorial sovereigntyne longer the driv-
ing habeas determination that tBesentragermajority once envi-

85. See idat 96—-98.

86. Id. at 96.

87. Id.

88. Id. at 97.

89. Al Magaleh I| 605 F.3d at 97.
90. Id. at 98-99.
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sioned. The change fronte jureto de factosovereignty and the
emerging consideration of fluid, more practicaltéas in theBou-
medienaanalysis creates an uncertain future for territaaaereign-
ty at Bagram and future foreign detention sites.

1. Changing Definition of Sovereignty

The recent change in focus frahe jureto de factosovereignty
has greatly affected the role that territorial geignty will play in
future detainee habeas cases. Justice Jacksojostynapinion in
Eisentragerdiscussed the inherent significance of territosale-
reignty in determining the extraterritorial reachtbe Suspension
Clause:

We are cited to no instance where a court, inghsny other
country where the writ is known, has issued it ehdif of an
alien enemy who, at no relevant time and in noestafghis
captivity, has been within its territorial juristimn. Nothing
in the text of the Constitution extends such atriglor does
anything in our statutes.

Justice Jackson went on to state that “in extendamgtitutional pro-
tections beyond the citizenry, the Court has begraias to point out
that it was the alien’s presence within its terrébjurisdiction that
gave the Judiciary power to act.”

Justice Jackson clearly indicated tlu jure territorial sove-
reignty, as defined by the legal borders markingtééhStates’ terri-
tory, is the driving factor determining the reach of Sespension
Clause. In fact, the reason Bush Administratioficialls selected
Guantanamo Bay to hold accused terrorist detain@ssnot a coin-
cidence: The Administration believed thaisentrager’'sprecedent
would put Guantanamo Bay beyond the reach of thedad the
courts?*

91. Johnson v. Eisentrager, 339 U.S. 763, 7680195

92. Id. at 771.

93. For the definition of “territoriality,” see B\CK’S LAW DICTIONARY 1512
(8th ed. 2004).

94. SeeBoumediene v. Bush, 553 U.S. 723, 828 (2008) (&cdli, dissenting)
(“[TIhe President’s Office of Legal Counsel advidélte President] that the great
weight of legal authority indicates that a fededatrict court could not properly
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But then camd&oumediengwhere Justice Kennedy, writing for
the majority, stressed the importance of analyzhe territoriality
guestion not in a “narrow technical sense,” buihas‘degree of con-
trol the military asserted over the facilit}?” Justice Kennedy went
on to state that “[n]othing iRisentragersays thatle juresovereign-
ty is or has ever been the only relevant consiteran determining
the geographic reach of the Constitution or of hatmrpus

In any event, no longer will U.S. borders deterntime reach of
the Suspension Clause; rather, the determinatiinroeimade on a
case-by-case basis after considering the degréeSxfgovernment
control asserted over a particular facility or boa. Justice Kenne-
dy even acknowledged the Court’s rather remarkel#nge on this
territoriality ruling:

It is true that before today the Court has nevéd Heat non-
citizens detained by our Government in territorgiowhich
another country maintainge jure sovereignty have any
rights under our Constitution. But the cases leefms lack
any precise historical parallel. They involve widuals de-
tained by executive order for the duration of aflctrthat, if
measured from September 11, 2001, to the presealtgady
among the longest wars in American history. Thtaidees,
moreover, are held in a territory that, while teichtly not
part of the United States, is under the completketatal con-
trol of our Government. Under these circumstantbedack
of a precedent on point is no barrier to our hajdin

Considering today’s globalization and the levello$. presence
in international conflicts, this change framhe jureto de factosove-
reignty was appropriate. As a policy matter, terral sovereignty
should not determine the reach of the Suspensiansglto foreign
detention sites when the United States asserts lsigthlevels of
control over these facilities all around the worlddowever, the
change fromde jureto de factosovereignty has resulted in uncer-

exercise habeas jurisdiction over an alien detaatéggduantanamo Bay.”) (internal
guotation marks and brackets omittesBe alscShermansupranote 35, at 208.
95. Boumedieneb53 U.S. at 763.

96. Id. at 764.

97. Id. at 770-71 (internal citation omitted).
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tainty and disconnect between the tMoMagalehcourts in analyz-
ing and applying this standard to the Bagram detsn When ana-
lyzing the site of detention, the D.C. District Cotheld that the
United States’ “high objective degree of controlBeigram” sup-
ported extending the Suspension Clause to the Bagetainees®
The D.C. Circuit, on the other hand, held that shie of detention
weighed “strongly” against extending the Suspensitause to Ba-
gram because the detainees were apprehended andalde United
States failed to exert as much control over Bageamit did over
Guantanamo Bay’

These polar-opposite holdings illustrate a discohtigat is ripe
for Supreme Court reviewAl Maqgalehpresents an opportunity for
the Supreme Court to define an objective standargriaciple on
which to base the degree of control necessary ighnie favor of
extending the Suspension Clause extraterritoriallWhile both
courts inAl Magalehused the degree of U.S. control at Guantanamo
Bay as the guiding principle on which to compare tlastdr, they
reached opposite conclusiof8. The extraterritorial habeas
precedent is fairly limited and recent, aldMaqalehillustrates the
lower courts’ struggles in applyinBoumediene’site-of-detention
analysis. WhileBoumedienestressed using objective factors with
practical concerns to evaluate the reach of the&hsion Claus&*
courts are struggling to determine exactly whaeotye facts and
practical concerns are relevant in this inquiryheTSupreme Court
must address how the “objective degree of contfols to be deter-
mined as well as the standard on which to basedgtisrmination
and weigh in favor of, or against, extending the@nsion Clause
protections.

98. Al Magaleh | 604 F. Supp. 2d 205, 226 (D.D.C. 200&8y'd, 605 F.3d 84
(D.C. Cir. 2010).

99. Al Magaleh 1} 605 F.3d 84, 97 (D.C. Cir. 2010).

100. Some of the disconnect id Magaleh’sopposite holdings can be attributed
to the district court’s decision to split up thettrs and remove the site of appre-
hension from the court’s site-of-detention analysifich the court of appeals
found relevant and included in its analysis. Hosrethe courts’ determinations
regarding the site of detention and level of U.@twml over Bagram clearly re-
main in conflict and deserve Supreme Court review.

101. Boumediene v. Bush, 553 U.S. 723, 764 (2008).

102. Id. at 763.
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2. Multiple Factors Beyond Territorial Sovereignty

The emergence @oumediene’snulti-factor test also greatly af-
fects the role of territorial sovereignty in fututetainee habeas cas-
es. InBoumediengfor the first time the Supreme Court used a mul-
ti-factor, practical approach when analyzing theaerritorial reach
of the Suspension Clau$¥. However, reasonable minds may differ
in deciding whetheBoumedieneactually expanded or modifieli-
sentragels historical standard and preced&tt. On the one hand,
Boumedienenerely clarified precedent already establisheBigen-
trager. The majority inBoumedieneanalyzed extensive case law
and found a “common thread” in history and precédeéowing that
“questions of extraterritoriality turn on objectif@ctors and practic-
al concerns, not formalisnt®® To support this claim, Justice Ken-
nedy referenced the various practical factors—bdyast territorial
sovereignty—thaEisentragerfound relevant in denying the German
nationals’ petitions for habeas reliéf.

On the other hand, the Supreme Court arguablylgregpanded
and modified the standard for analyzing the extrieial reach of
the Suspension Clause. For instanceBaumediengJustice Ken-
nedy was mindful that the Supreme Court has bearefal not to
foreclose the possibility that the protections bk tSuspension
Clausehave expandedlong with post-1789 developments that de-
fine the present scope of the writ”indicating that the Court could
expand the Suspension Clause protections Bfsemtrager Justice
Scalia, in his dissenting opinion, also attackemdrttulti-factor test as
a complete departure from history and precedemibbshed inEi-
sentrager® Justice Scalia reiterated the predominance dfagal
sovereignty when he stated “[l]est there be anybtlabout the pri-
macy of territorial sovereignty in determining thuisdiction of a

103. See idat 766.

104. SeeFalkoff & Knowles, supranote 57, at 875 (discussing whetlig&isen-
trager was decided on “purely territoriality and statusgrds” or other, more
practical factors).

105. Boumediengb53 U.S. at 764.

106. See supraote 30 and accompanying text.

107. Boumedienegs53 U.Sat 746 (emphasis added).

108. See idat 833-35 (Scalia, J., dissenting).
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habeas court over an alien” and thtsentragerthus held . . . that
the Constitution does not ensure habeas for aheltsby the United
States in areas over which our Government is ne¢rsign.”® In

Al Maqgaleh the D.C. Circuiteven stated that it “redglisentrageras
holding that constitutional habeas rights did ndeerd to any aliens
who had never been in or brought into the sover@gritory of the
United States®® Even the government's chief argument in both
Boumedieneand Al Magalehwas that detainees held beyond the
U.S. borders have no constitutional habeas corighsst** Today,
the emergence of various factors, including theustdetermination
process, the site of apprehension and detentiath @vfocus orde
facto sovereignty), and the practical obstacles in extenthe Sus-
pension Clause has certainly diminished the raé tirritorial sove-
reignty will play in future detainee habeas casés.

So what role should territorial sovereignty playfirure foreign
detainee habeas cases? Territorial sovereigntyntestained at
least some presence in the current analysis. risparice, th&ou-
mediendest is not required for a detainee held withi®.lsovereign
territory®  Territorial sovereignty also remains present fe t
second factor regarding the site of apprehensiqurehension
beyond U.S. sovereign territory weighs against rediteg the Sus-
pension Clause to the detairféé.However, the analysis on the site
of detention has clearly shifted to focusing ond @amalyzing, the
objective degree of government control over theslgdn site and
not whether the site of detention, or site of apprsion for that
matter, is beyond U.S. sovereign territoty. Thus, what once was a

109. Id. at 835 (Scalia, J., dissenting).

110. Al Maqgaleh 1} 605 F.3d 84, 92 (D.C. Cir. 2010).

111. See Boumedien®53 U.S. at 739Al Maqaleh | 604 F. Supp. 2d 205, 210
(D.D.C. 2009)ev'd, 605 F.3d 84 (D.C. Cir. 2010).

112. See BoumedienB53 U.S. at 766.

113. Falkoff & Knowlessupranote 57, at 881.

114. See BoumedienB53 U.S. at 768.

115. See id(discussing at length the Government’s control aa@anamo Bay,
stating that “[ijn every practical sense Guantanasnoot abroad; it is within the
constant jurisdiction of the United Statessge also Al Maqgaleh 604 F. Supp. 2d
at 221 (“The touchstone of the site of detenticstdais the ‘objective degree of
control’ the United States has over Bagram.”) (mgBoumedieng553 U.S. at
754). But seeJames Thornburg, Commemalancing Act in Black Robes: Extra-
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“touchstone” factor'® driving a court’s determination in foreign de-
tainee habeas cases has been greatly diminisimefliture detainee
habeas cases, analyzing the objective degree af gb®&rnment
control over a detention site, rather than whetherUnited States
apprehended and held a detainee beyond its sometergtory,
would produce a more just and accurate result.h\téilay’s globa-
lized conflicts and high levels of U.S. presencd eontrol over for-
eign detention sites, courts should question whetratorial sove-
reignty should play any role in future detaineedasbcases.

B. The Future of the Habeas Factors: Additional feastand Un-
answered Questions

Given the rather limited and young precedent onetkteaterri-
torial reach of the Suspension Clause in detairsds cases, the
future of theBoumediendactors is uncertain. The multi-factor test
was meant to be “detainee-specific” rather tharrighbline stan-
dard applied to every detainE€. Thus, the future expects further
litigation involving the application dBoumediene’snulti-factor test
to Bagram and other foreign detention sitesl. Magaleh demon-
strates thaBoumediene’snulti-factor test is not defined and, at a
minimum, should encompass better guidance andiadaltfactors.
This section provides recommendations and discussaaswered
guestions for future detainee habeas cases applygioumediene
test: the need for additional factors, more guiéana the third,
practical-obstacles factor, and weights that shbeldssigned to the
“primary drivers.”

1. Additional Factors in Response to Today’s Cotslic

Boumedienetated that “at least” three factors are relevamte-
termining the extraterritorial reach of the Suspem<lause’*® The
phrase “at least” indicates thAbumediene’snulti-factor test is not

territorial Habeas Corpus Jurisdiction Beyombumediene, 48 0Q. L. Rev. 85,

96 (2010) (arguing that the second factor only fav@uspension Clause extension
when the site of detention is within the soverdigmitory of the United States).
116. Boumedienegb53 U.S. at 755.

117. Al Maqgaleh ] 604 F. Supp. 2d at 215.

118. Boumediengs53 U.S. at 766.
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exclusive or foreclosed from modification. As imtational conflicts
develop in the future, the military mission, intational law, and the
laws of war are certain to adapt to these chandgsumediene’s
three-factor habeas analysis is certain to adapeds

a. Length of Confinement Without Adequate Statasi&wv

Al Magalehpresents an opportunity for the Supreme Court to
add an additional practical factor to tBeumediendest: the detai-
nee’'s length of confinement without adequate staesew!*
While Boumediendailed to include this factor as part of its habeas
test, the Supreme Court was mindful that the Gueam Bay de-
tainees spent six years in confinement without adgquate status

review:

The gravity of the separation-of-powers issueserhigy
these cases and the fact that these detaineebbenalenied
meaningful access to a judicial forum for a peraddyears
render these cases exceptiorial.

In some of these cases six years have elapseduwithe
judicial oversight that habeas corpus or an adeqgsabsti-
tute demands. And there has been no showing lieaEx-
ecutive faces such onerous burdens that it camspiond to
habeas corpus actioffs.

The district court irAl Magaleheven went so far as to claim that
the length of detainee detention without adequtdts review is
already an additional factor to be analyzed inrthati-factor test:?
Yet, when the D.C. Circuit reversed, it made no tieenof the de-
tainees’ length of confinement. With the righth@beas corpus con-
sidered by the Supreme Court as one of the “feegsedrds of liber-
ty,”*?* length of confinement without adequate statusese\should

119. See idat 799-800 (Souter, J., concurring);Maqaleh | 604 F. Supp. 2d at
216.

120. Boumedienegs53 U.S. af 72.

121. 1d. at 794.

122. See Al Maqaleh B04 F. Supp. 2d at 216.

123. Boumedienes53 U.S. at 745.
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encompass a stand-alone factor in today's extraeal habeas
analysis. This additional factor would actuallypmesent precisely
what the right to habeas corpus is meant to proitedefinite execu-
tive detention without adequate process and rewveterminations
by a detached judicial officéf?

With occupation at Bagram now many years and likelgxtend
further into the future, courts should recognize thherent risk in
indefinite detention without adequate status revipmcedures.
While there is no U.S. intention to occupy Bagranmhwperma-
nence,*® the intent is to remain at Bagram until militagyevations
have conclude®® And every indication is that the current hostili-
ties will not come to any formal completion sodh. The district
court inAl Maqgalehrecognized this problem, stating that the United
States’ “promise may be no more than a distant lgogen the inde-
finite nature of our global efforts against tersoni”™*?® Furthermore,
the Supreme Court has recognized the right to lsabegous as the
“surest safeguard of liberty?® Under the circumstances with Iraq
and Afghanistan, unreasonable executive detentndih ail hostili-
ties have ended also runs contrary to America’sldnmental prin-
ciples of freedom, democracy, and basic rights ldrefties. This
right deserves an extension to those individualaided by the U.S.
executive branch for unreasonable periods withalggaate status
review.

b. Executive Manipulation

A second factor that deserves inclusion intoBoemedienaest
would analyze whether the executive branch traresfiethe detainee

124. See id.

125. Al Maqgaleh 1| 605 F.3d 84, 97 (D.C. Cir. 2010).

126. Al Magaleh | 604 F. Supp. 2d at 224-25 (citing Press ReleHse,White
House, Joint Declaration of the United States-Afgstan Strategic Partnership,
THE WHITE HOUSE (May 23, 2005) available athttp://merin.ndu.edu/archivepdf/
afghanistan/WH/20050523-2.pdf).

127. See, e.g.Heidi Vogt,NATO: Combat Role in Afghanistan Could Pass 2014
HUFFINGTON PosT (Nov. 17, 2010), http://www.huffingtonpost.com/
2010/11/17/nato-combat-role-in-afgha_n_784680.html.

128. Al Maqgaleh ] 604 F. Supp. 2d at 225.

129. Boumedienes53 U.S. at 745.
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into an active theater of war following apprehensioThis factor
would guard against potential executive manipufabyg transferring
detainees into an active theater of war, therelsyoding Boume-
diene’sthird factor—practical obstacles in extending Swespension
Clause. Interestingly, the D.C. Circuit A Magaleheven invited
the Supreme Court to modify the three-factor tgsathding “mani-
pulation by the Executive*®

Maintaining the current three-factor test riskserre manipu-
lation by transferring detainees beyond the redcthe Suspension
Clause. InBoumediengJustice Kennedy briefly noted that, had
Guantanamo Bay been located within an active thedtevar, the
practical obstacles would weigh against extendimg $uspension
Clause protections to the detainé®s.In Al Magaleh all four Ba-
gram detainees were allegedly captured beyond Aigten and
later transferred into the Afghanistan theafér.Relying on Justice
Kennedy's statement iBoumediengthe D.C. Circuit held that the
third factor weighed “overwhelmingly” in favor obhextending the
Suspension Clause to the Bagram detainees becaag@nB re-
mained in an active theater of Waf. Thus, once the government
transfers a detainee into an active theater, taetipal-obstacles fac-
tor, considered a “primary driver” under the habess'** is greatly
affected.

2. Unanswered Questions

Granted, a multi-factor balancing test only begsaiditrary ap-
plications and ruling$®® Illustrated by the conflicting outcomes in
Al Maqgaleh unanswered questions remain as to howBbame-
dienefactors should be applied. The first is whether Bupreme
Court should adopt the D.C. District Court’s assigmt of weights
to the “primary drivers” under the current detairegbeas analy-

130. Al Magaleh 1} 605 F.3d at 99.

131. See BoumedienB53 U.S. at 770.

132. See Al Maqaleh, 604 F. Supp. 2d at 209.

133. Al Magaleh 1} 605 F.3d at 97.

134. Al Maqgaleh ] 604 F. Supp. 2d at 218.

135. SeeFalkoff & Knowles,supranote 57, at 887 (discussing the risk in analyz-
ing the functional test in a “theoretical vacuurhat would lead to applying the
writ “random or even unprincipled”).
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sis*® The Supreme Court was not clearBoumedienevhether

certain weight, or equal weight, should be giverdch factor. The
D.C. District Court correctly pointed out, thoughat three of the
actual six factors—site of detention, adequacyhef process, and
practical obstacles—clearly drove the Court's asialyin Boume-

diene®®” Thus, the district court assigned these thremfaas the
“primary drivers” in theBoumedieneanalysis->® Arguably, the

three “primary drivers” encompass precisely whatwhit of habeas
corpus is meant to protect: unreasonable execdgtention without

adequate process and status review. Thus, the®epCourt should
carefully consider modifying thBoumediendest to accurately re-
flect the writ’s purpose.

Second, courts have focused heavily on the adequoadhe
process afforded to detainees, but have failechsavar exactly how
much process is considered “adequate” under toddgismediene
test. In bothBoumedieneand Al Maqgaleh the procedures were
found to be inadequate substitutes for habeas squptection$
Without delving into particular process charactesss afforded in
the Combatant Status Review Tribunals and the Ualaznemy
Combatant Review Board at Guantanamo Bay and Bagespec-
tively, the procedures lacked one clear processaddnreview by a
detached judicial officel’® Furthermore, the seemingly broad defi-
nition of “enemy combatant” used for status deteations in Afg-
hanistan and Iraq reflects the need for an objectiuiding principle
or standard to analyze exactly what process woalddmsidered an
“adequate” habeas substitute in current and fudtais determina-
tions

But how much process should be considered “adequaiger
today’s habeas test? The courts have not answgeguestion, and

136. Al Magaleh ] 604 F. Supp. 2d at 218.

137. 1d.

138. Id.

139. SeeBoumediene v. Bush, 553 U.S. 723, 790-92 (2088Maqaleh I| 605
F.3d 84, 96 (D.C. Cir. 2010).

140. See BoumedienB53 U.Sat 786 (“For the writ of habeas corpus, or its subs
titute, to function as an effective and proper rdyim this context, the court that
conducts the habeas proceeding must have the nteaswrect errors that oc-
curred during the CSRT proceedings.”).

141. See Al Maqaleh 604 F. Supp. 2d at 219.
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it is beyond the scope of this Note to ansifér.The Boumediene
Court was even mindful to not state that the Guearteo Bay detai-
nees were entitled to guaranteed constitutional mloeess. Even
the D.C. District Court irAl Maqgalehbrushed over this issue when
it stated that “[t]his court need not determine hextensive process
must be to stave off the reach of the Suspensi@ug@l to Ba-
gram.”™® However, having an objective standard or prireciply
which to determine what is adequate process umgeBdumediene
test would allow military commanders and execubvanch officials
to formulate and implement satisfactory policiesuture conflicts.

C. Guidance on the Practical Obstacles

Lastly, Al Magalehpresents another opportunity for the Supreme
Court to provide further guidance on the practmagtacles factor.
As mentioned earlier, the inherent deficiency omalti-factored,
functional test is its arbitrary and unequal apiisn’** The Bou-
medieneCourt’s deficient guidance on the practical-obgtadhactor
only exacerbates this problem. Unquestionablyemeice to the
President and military leaders regarding decismmsnilitary neces-
sity, operations in an active theater of war, agasonable detention
of enemy combatants should not be circumventedweder, ques-
tions remain regarding the risk of executive malapon of the
Boumediengest'*> For instance, one question is the effect on the
practical-obstacles analysis when a detainee itup beyond an
active theater of war and later transported int@etive theater for
detention. This scenario played outAhMagaleh In our current
“Global War on Terrorism,” another lingering questiis the actual

142. For a discussion on the “adequate processtieteéo support substituting
habeas protection, see Michael J. Buxton, NMteHabeas For You! Al Magaleh
v. Gates, the Bagram Detainees, and the Globalrgency 60 Av. U. L. REv.
519,530-33(2010);Saxby ChamblissThe Future of Detainees in the Global War
on Terror: A U.S. Policy Perspectivé3 U.RICH. L. REv. 821,835-40(2009).

143. Al Maqgaleh ] 604 F. Supp. 2d at 227.

144. SeeFalkoff & Knowles,supranote 57, at 887 (discussing the risk in analyz-
ing the functional test in a “theoretical vacuurhat would lead to applying the
writ “random or even unprincipled”).

145. SeeDavis, supranote 15, at 1224-26 (discussing problems associaitid
the practical-obstacles factor).
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boundaries of an active theater of W&r.A detainee should not be
denied Suspension Clause protections because therngoent
transported him into an active theater where thgp8unsion Clause
would arguably not reach. Furthermore, anothestpmr is the ef-
fect of military necessity and the military mission the practical-
obstacles factor. These questions require thatieatle and fine line
be drawn. On one hand are the surest safegualdsediy and the
separation of powers check on the executffeOn the other hand is
the importance of the military mission and exeatdeference in
international conflict policy decisions.

The answer to these questions must include sonet dévdefe-
rence to the legitimate needs of the armed foroesdvancing the
military missiort*® but also address the pertinent constitutional is-
sues that cannot be overlooked. Safe to say, thhefhabeas cor-
pus is one of these pertinent constitutional issudewever, as the
Boumediene&Court recognized, the executive branch is entitted
“reasonable period of time” before a court will @tain a habeas
corpus petition from a detainé€. This reasonable period of time is
necessary to allow the military to screen and re\utee detainee and
determine the detainee’s combatant statlisThis balance between
the military mission and an individual's surestegafard of liberty
will allow the courts to maintain a practical, failonal, and detai-
nee-by-detainee, detention-site-by-detention-spplieation of the
habeas test that tlBoumedien€ourt envisioned.

146. See generallyuxton, supranote 142, at 524-29 (discussing the effect of
global insurgency on habeas jurisprudence).

147. SeeDavis,supranote 15, at 1204-05.

148. This is related to the “military deference wioe,” where courts routinely
defer to military administrative and operationatid®ns. SeeJohn F. O’Connor,
The Origins and Application of the Military DefemnDoctring 35 GA. L. REV.
161, 165-66 (2000); Phillip Cartehudicial Deference to Military May Affect Gay
Rights, War on Terrqr CNN (July 15, 2003), http://www.cnn.com/2003/
LAWI/07/15/findlaw.analysis.carter.security.

149. Boumediene v. Bush, 553 U.S. 723, 793—-94 (2008).

150. See id.
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V. CONCLUSION

Over time, technology, globalization, and the mdtdige greatly
impacted the laws of war and how wars are fodghtConflicts are
no longer fought on a single front, but rather agi@bal front, both
internationally and domestically* The enemy is no longer a rec-
ognized and uniformed nation, but rather terrocslis or groups
stationed all around the wortd® Thus, the laws of every nation,
principles of international law, and the laws ofrfage must evolve
and adapt to these changing dynamics in armedicohfl The
Suspension Clause jurisprudence has evidently eslotluring the
most recent international armed confliétl Maqalehillustrates how
territorial sovereignty is no longer the drivingfar in today’s extra-
territorial habeas analysis. Additionally, tBeumediendactors are
in need of further evolution. This Note attemptedighlight some
of these needed changes as well as address somguvamad ques-
tions for the Supreme Court to consider. One tegrgain, however,
is that unreasonable executive detention withoetjadte status re-
views from a detached judicial officer is simplytloe answer.

Currently, the United States is constructing a rfevty-acre
prison at Bagram Air Base, set to house hundredsiditional de-
tainees>®> Uncertainty exists today whether military comriuss,
federal courts, or another venue will serve to pcose accused ter-

151. See, e.g.BRUCE BERKOWITZ, THE NEW FACE OF WAR: HOwW WAR WILL BE
FOUGHT IN THE 21ST CENTURY, 1-9(2007) (discussing information technology’s
impact on war fighting); Jennifer Barrettive From Irag NEWSWEEK Mar. 26,
2003, http://www.newsweek.com/2003/03/25/live-frinag.html# (discussing the
media’s evolution of war coverage).

152. SeeJason RinehearCounterterrorism and CounterinsurgendyeRSR ON
TERRORISM http://www.terrorismanalysts.com/pt/index.php?optioom_rokzine
&view=article&id=138 (“After 9/11, Al-Qaeda’s netwk across national borders
was characterized by many as a global insurgenidyis new insurgency threat
was not only local, it was international, which seme argue, requires a re-
thinking of how such irregular warfare should benbated.”).

153. See id.

154. SeeJohn B. Bellinger, lll,Terrorism and Changes to the Laws of W20
DUKE J.CoMP. & INT'L L. 331,335-37(2010)(discussing the inherent problem in
traditional armed conflict in the post-9/11 wartfimg).

155. Falkoff & Knowlessupranote 57, at 857.
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rorist detainee$® As more detainees are housed at Bagram and
new conflicts emerge in the future, issues regardietainee rights
will not go away. In his dissenting opinion EHisentrager Justice
Black provided a possible solution to some of today'sgjtes over
detainee right>’ At the time considered a far-reaching solution,
Justice Black proposed that constitutional habeasus rights need
not be judged upon an alien’s identity with the tddiStates, or even
physical presence on U.S. territory, but rathet tosstitutional ha-
beas corpus protections should extend to “all persmming within
the ambit of our power:®® In today’s globalized world with ongo-
ing international conflicts and U.S. presence, idasBlack’s solu-
tion may not seem so far-reaching after all.

156. SeeDaphne EviatarPetainee Task Force Recommends Reformed Military
Commissions to Try Some Gitmo DetainedssH. INDEP. (July 21, 2009),
http://washingtonindependent.com/51889/detaindeftase-recommends-
reformed-military-commissions-to-try-some-gitmo-aiaetes.

157. SeeJohnson v. Eisentrager, 339 U.S. 763, 791 (195@ck3J., dissenting).
158. Id.



	The University of New Hampshire Law Review
	March 2011

	Territorial Sovereignty and the Evolving Boumediene Factors: Al Maqaleh v. Gates and the Future of Detainee Habeas Corpus Rights
	Luke R. Nelson
	Repository Citation


	Nelson - Vol. 9, Iss. 2, V2 _updated; use this doc_

