View metadata, citation and similar papers at core.ac.uk brought to you by fCORE

provided by UNH Scholars' Repository

The University of New Hampshire Law Review

Volume 9

Article 6
Number 3 University of New Hampshire Law Review e

May 2011

Due Process, Fundamental Fairness, and Judicial
Deference: The Illusory Difference Between State
and Private Educational Institution Disciplinary
Legal Requirements

Paul Smith
Intellectual Property Group, Downs Rachlin Martin PLLC (DRM), Burlington, Vermont Office

Follow this and additional works at: https://scholars.unh.edu/unh_Ir

b Part of the Education Law Commons, and the Higher Education Administration Commons

Repository Citation

Paul Smith, Due Process, Fundamental Fairness, and Judicial Deference: The Illusory Difference Between State and Private Educational
Institution Disciplinary Legal Requirements, 9 UN.H. L. REV. 443 (2011), available at http://scholars.unh.edu/unh_Ir/vol9/iss3/6

This Article is brought to you for free and open access by the University of New Hampshire — School of Law at University of New Hampshire Scholars'
Repository. It has been accepted for inclusion in The University of New Hampshire Law Review by an authorized editor of University of New

Hampshire Scholars' Repository. For more information, please contact ellen.phillips@law.unh.edu.


https://core.ac.uk/display/72052725?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1
https://scholars.unh.edu/unh_lr?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholars.unh.edu/unh_lr/vol9?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholars.unh.edu/unh_lr/vol9/iss3?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholars.unh.edu/unh_lr/vol9/iss3/6?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholars.unh.edu/unh_lr?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/596?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/791?utm_source=scholars.unh.edu%2Funh_lr%2Fvol9%2Fiss3%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:ellen.phillips@law.unh.edu

File: Smith - Vol. 9, Iss. 3, V2 Created on: 5801 11:59:00 PM Last Printed: 5/31/2011 12:00:00 A

Due Process, Fundamental Fairness, and Judicial
Deference: The lllusory Difference Between Statg an
Private Educational Institution Disciplinary Legal

Requirements
PAuL SMITH *
TABLE OF CONTENTS
. INTRODUGCTION. it uititii i et ee e et et e e s ee e e s s s e s e sanaasaes 444
Il. PRIVATE EDUCATIONAL INSTITUTION DISCIPLINARY LEGAL
REQUIREMENTS . ..etitititette ittt ee e e ee e e e st s enranesara s s enerans 445
A. The Disciplinary Process at a Private Institution Must Be
Fundamentally Fair .........ccoovivnieninesinee e 446
B. A Private Institution Must Follow Its Published Disciplinary
ProCedUIES........ooeieii e 448
1. Private Institutions, Disciplinary Process Deviations, and
Fundamental FairNess.........ccccooveceeveeie e 449
a. Senior Administrators, Deviations from the Process, and
Maintaining Fundamental Fairness...........cccccuvvvveneees 449

b. Fundamental Fairness and Notice of the Charges..... 450

2. The Contractual Right to Deviate from the Published
ProCeAUrES........cooi i 450

l1l. PRIVATE INSTITUTION FUNDAMENTAL FAIRNESS REQUIREMENT
COMPARED TO PuBLIC INSTITUTION CONSTITUTIONAL DUE
PROCESSREQUIREMENT....cvtiitiiiieiieeieeeeeeteeeeee e ean e eemneeeanss 452

A. Constitutional Due Process at a Sate Educational Institution
Requires Notice of the Charges and an Opportunity to Be

[ == Vo [ 452

B. The Smilarity Between Constitutional Due Process and

Fundamental FairNeSS.........ceeocveeiiieiecie e s eereeens 453

IV. THE DOCTRINE OF JUDICIAL DISCRETION FOR PRIVATE
INSTITUTIONS. ... cuetteetieeteeeteeetseete et eree et ernnrereeetnereneeaeennns 455

A. The Variation Between Courts in the Degree of Discretion

Granted.. .....cccveeiiee e 456

443



File: Smith - Vol. 9, Iss. 3, V2 Created on: 501 11:59:00 PM Last Printed: 5/31/2011 12:00460

444 UNIVERSTY OF NEWHAMPSHIRE LAWREVIEW  Vol. 9, No. 3

1. The Greatest Amount of Discretion Is Granted When a
Court Declines to Review Any Aspect of the Academic

Disciplinary Proceeding..........ccccovevveeeneneniiesesennen s 457
2. Less Discretion Is Granted When a Court Analyzes
Fundamental Fairness and Contract Compliance.......... 459
3. Even Less Discretion |s Granted When a Court Conducts a
Complete Factual Review of the Case.........ccccceveveveenne. 461
4. No Discretion Is Afforded When a Court Ignores the
Discretion Doctrine ENtirely........ccooeeeeeveninienenieniee e 462
V. JUDICIAL REVIEW OF BEHAVIORAL DISCIPLINARY
PROCEEDINGS. . ceiitiiiieeee ettt e e e e e ea s 465
VI. CONCLUSION AND RECOMMENDATIONS.....c.oiviinienienienenneeneenss 467
. INTRODUCTION

The educational process at a college or universitygre stu-
dents often experience new-found freedom, inclualdiserence to
academic and behavioral standardsThe institution may impose
sanctions on students for breaching these standaPd®r to impos-
ing a sanction, however, an institution must prewide student with
a su?fficient level of process or risk judicial imdation of the sanc-
tion.

Courts distinguish the process due a student attgradstate in-
stitution from the process due a student attendinpgivate institu-

* Paul Smith is a patent associate in the Intall@cProperty Group at Downs
Rachlin Martin PLLC (DRM), practicing in the firmBurlington, Vermont office.
DRM is the exclusive member firm for Vermont of Lelundi, the world's lead-
ing association of independent law firms.

The author wishes to thank Alice Briggs for hertimg advice, Robert Donin,
Dartmouth College General Counsel for many thoughahd productive discus-
sions, and the attorneys and staff of the Dartmdiliege Office of General
Counsel for an enriching time together.

1. See Kwiatkowski v. Ithaca Coll., 368 N.Y.S.2d 973, 9(N.Y. Sup. Ct.
1975).

2. See, e.g., Boehm v. Univ. of Pa. Sch. of Veterinary Med.3%%.2d 575, 578
(Pa. Super. Ct. 1990) (stating that schools mayogsapisciplinary rules on stu-
dents as a condition of attendanel Kwiatkowski, 368 N.Y.S.2d at 979.

3. SeeBoehm, 573 A.2d at 579.
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tion* Related to this distinction is the judicial claitmat courts

grant discretion to a private institution’s judgrmheagarding discip-

line for academic, as opposed to behavioral, mettddowever, as

actually applied, the difference between the preckse students at
state institutions and those at private institigios questionabl®.

Furthermore, the actual discretion afforded to gtevinstitutions for

their academic-violation processes is similarlysjiomable’

This article will analyze five issues related te tistinction be-
tween state and private institution disciplinarpgeedings. First,
this article will analyze the process due a saneiibstudent at a pri-
vate institution. Second, it will compare the mse due a sanc-
tioned student at a private institution with thegess due a student
at a state institution and assert that the prdctidféerences are
small. Third, it will analyze the judicial clairh&t more discretion is
afforded private institutions in academic disciply matters and
assert that this discretion is applied inconsisgebéetween courts.
Fourth, this article will present the judicial dones regarding re-
view of a private institution’s behavioral discipdiry proceedings.
Finally, this article will provide recommendatiotts private institu-
tions regarding disciplinary policy creation andplementation.

II. PRIVATE EDUCATIONAL INSTITUTION DISCIPLINARY LEGAL
REQUIREMENTS

A private institution’s relationship with its stuals is primarily
contractuaf In return for tuition and fees paid by studettis, insti-
tution provides students with classes and inswactusually culmi-
nating in a degre®. The relationship is not purely contractual,
though, because it has elements of a voluntancagsm® As part

4. Id.
5. Seeid. at 578-79 (citing Dixon v. Ala. State Bd. of EJu294 F.2d 150,
158-59 (5th Cir. 1961)).
6. Seeinfra Part Ill.
7. Seeinfra Part IV.
8. Boehm, 573 A.2d at 579.
9. Napolitano v. Trs. of Princeton Univ., 453 A.283, 272 (N.J. Super. Ct.
App. Div. 1982).
10. Id.
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of this voluntary association, the students musidact themselves
according to published standards as a conditiagraduation:* For
example, graduation is conditioned on adherencactmlemic and
behavioral standards established by the institwiwh typically pub-
lished in a student handbobk.Similarly, because the relationship is
primarily contractual, the contract must be follalMey the private
institution during disciplinary proceedings.

In addition to these contractual obligations, agte institution’s
disciplinary proceedings must also be fundamentaliy** Funda-
mental fairness resembles the due process requaregdpose sanc-
tions on students at state institutionsThese judicial requirements
have been imposed for policy reasons: Courts razeghat higher
education is no longer a luxury but, rather, anargmt requirement
of modern society’

A. TheDisciplinary Process at a Private Institution Must Be Fun-
damentally Fair

Courts require fundamentally fair disciplinary pedares at pri-
vate institutions! Several factors determine the fundamental fair-
ness of the proced®. These factors include: (1) whether the institu-
tion’s regulations are reasonable; (2) whetheiriggtution’s regula-
tions are known or should be known by the stud@)twhether the
proceedings are before the appropriate people esngolto act; (4)
whether the hearing panel determines cases bassabstantial evi-

11. 1d.

12. Seeid.

13. Boehm, 573 A.2d at 579.

14. 2 WLLIAM A. KAPLIN & BARBARA A. LEE, THE LAW OF HIGHER EDUCATION
§ 9.4.4 (4th ed. 2006).

15. See Boehm, 573 A.2d at 580 (stating that recent courts haeggiired private
educational institution’s disciplinary procedureslie consistent with “basic no-
tions of due process and fundamental fairness”).

16. Kwiatkowski v. Ithaca Coll., 368 N.Y.S.2d 98,7 (N.Y. Sup. Ct. 1975).

17. See Boehm, 573 A.2d at 580.

18. Id. at 580-81 (quoting Slaughter v. Brigham Young Uri4 F.2d 622, 625
(10th Cir. 1975)).
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dence!® and (5) whether the student has been notified hef t
chargeg?

For example, by applying these factors, the cowatiding
Boehm v. University of Pennsylvania School of Veterinary Medicine
found a private institution’s disciplinary processbe fundamentally
fair.”! Specifically, the disciplinary process was fodnddamental-
ly fair because the students were notified of tivédence and
charges against them, they were present at thelitiery hearing,
and they were assisted in their defense by a faeditisor*? Final-
ly, the hearing was before an established dis@pjimoard that, as a
result of the hearing, made specific findings it féhereby meeting
the substantial evidence requirem&htTherefore, as illustrated in
Boehm, a disciplinary process is fundamentally fair &k of the
above factors is satisfied.

While not analyzed iBoehm, fundamental fairness also requires
that a student be notified of all charges with isight particularity
to prepare a defendé. For example, irFelheimer v. Middlebury
College, an accused student was notified of a rape chaugeot of
a “disrespect of persons” chargeBecause the accused student was
not notified of this second charge, he was unablgrépare an ade-
quate defens&® Even though the court did not analyze the other
fundamental fairness factors, the court ruled trecgss unfair be-
cause of this lack of notic@.

Therefore, based on these cases, an institutioissiptinary
process is fundamentally fair when it contains pineviously dis-
cussed factor® However, fundamental fairness is not the only
measurement used by courts to evaluate an inetitatdisciplinary

19. Id.

20. Fellheimer v. Middlebury Coll., 869 F. Sup82245 (D. Vt. 1994).
21. Boehm, 573 A.2d at 582.

22. Id.

23. Id. at 582-83.

24. Fellheimer, 869 F. Supp. at 246.

25. Id. at 245.

26. Id. at 246.

27. 1d.

28. Seesupratext accompanying notes 20-21.
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procedure$’ Because the relationship between a student god a
vate institution is primarily contractul,a court will also examine
whether the institution adhered to the contracewdenced by its
published disciplinary procedurés.

B. A Private Institution Must Follow Its Published Disciplinary
Procedures

A private institution must follow its own publishetisciplinary
procedures because these published procedures gritgoterms of
the contract with the studeift. These procedures are bargained for
when the student decides to attend a particuldititien®* and are
evidenced by the student handbook and other itistital publica-
tions and practice¥. Distribution of the handbook constitutes con-
structive notice of these established disciplinargcedures® For
example, inKwiatkowski v. Ithaca College, the plaintiff-student was
held to be constructively notified of the discigy procedures
when he received the college code of conduct dunmgstratiort’
Therefore, in addition to fundamental fairnesseeosd judicial re-
quirement placed on private educational institigienthat the insti-
tution adheres to its published policies, therelyviging actual or
constructive notice to the studeffsHowever, as important as this
requirement is, the institution can deviate frora gublished proce-
dures under some circumstances.

29. Boehm v. Univ. of Pa. Sch. of Veterinary Megll3 A.2d 575, 580 (Pa. Su-
per. Ct. 1990).

30. Id. at 579.

31. Id. at 580.

32. Id. at 579.

33. See Fellheimer v. Middlebury Coll., 869 F. Supp. 23832(D. Vt. 1994)
(“[A] College is nonetheless contractually boundptovide students with the pro-
cedural safeguards that it has promised.”).

34. Seeid. at 242.

35. Kwiatkowski v. Ithaca Coll., 368 N.Y.S.2d 9239 (N.Y. Sup. Ct. 1975).

36. Id.

37. SeeFellheimer, 869 F. Supp. at 245.
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1. Private Institutions, Disciplinary Process Deviations, and
Fundamental Fairness

While an institution must generally adhere to itdblshed dis-
ciplinary procedures, the institution may deviatanf the procedures
as long as the overall process remains fundamerigatl®® For ex-
ample, even though the established disciplinarycgss does not
expressly provide for it, an imposed sanction mayberruled by a
senior administration official as long as the ollgneocess remains
fundamentally fai® An institution’s ability to deviate from the
process may be legally strengthened by reserviagigint to deviate
from the process in the publications establishihg institution-
student contract.

a. Senior Administrators, Deviations from the Process, and
Maintaining Fundamental Fairness

A disciplinary process remains fundamentally faiere when a
senior administration official increases a sanctmyond that im-
posed by a disciplinary hearing, even when theiaifidoes not have
express contractual authority to do*8oFor example, ifBoehm, two
veterinary students were accused of cheating, byed disciplinary
panel, and sanctioned by the panel with acadericgpion*' How-
ever, the Dean of the Veterinary School modified #anction by
imposing,inter alia, a one-year suspensith.The students sued on
the theory that the Dean breached the contractrippsing a more
severe sanction than that imposed by the disciglipanel*® The
court rejected the students’ argument, implyingd theen if the Dean
had deviated from the established disciplinary ess¢ the process
remained fundamentally fair, and that a court wowdtisubstitute its

38. 1d. at 244.

39. 1d.

40. e Boehm v. Univ. of Pa. Sch. of Veterinary Med., 5¥2d 575, 577 (Pa.
Super. Ct. 1990) (holding that the Dean acted pipsy increasing the sanction
imposed on the students).

41. 1d.

42. 1d.

43. 1d.
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judgment in place of the Dear*. Furthermore, because the sanc-
tion imposed by the disciplinary committee was reie recom-
mendation, and not binding, the Dean did not brehehcontract?
Therefore, while an institution should abide bydtsitractually bar-
gained-for disciplinary process, it can deviatenfrthe process as
long as the modified process remains fundamenfailly'®

b. Fundamental Fairness and Notice of the Charges

Failure to notify a student of a disciplinary chaig not a fun-
damentally fair process deviation because it degrihe student of
the opportunity to prepare an adequate defénsBor example, in
Fellheimer, a student accused of rape sued to enjoin his ssigpen
because ofinter alia, a breach of contra&f. This claim was based
on the fact that the college did not notify thedetot of one of the
charges brought against him in the disciplinarycpealing’® The
court found that deviating from the process by tingtnotice of a
serious charge, thereby depriving the student obgwortunity to
prepare an adequate defense, was not fundamefeml} There-
fore, omitting notice of a charge from the disaigliy process is not
a permitted process deviation.

2. The Contractual Right to Deviate from the Published
Procedures

An institution’s power to deviate from the discigry process is
strengthened when the school reserves the rigtevate from the
process in the student handbook or another pulditat For exam-
ple, as discussed previously, the student@lheimer brought a

44. Id. at 582.

45. Id. at 585.

46. See Boehm, 573 A.2d at 577.

47. Fellheimer v. Middlebury Coll., 869 F. Sup82246—-47 (D. Vt. 1994).
48. Id. at 242.

49. Id. at 246.
50. Id. at 244, 246-47 (“The College has agreed to prostddents with pro-
ceedings that conform to a standard of ‘fundamdataiess . . . .”).

51. Id. at 244,
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breach of contract claim against the coll2geThis claim was based
on the college’s failure to provide “procedural ggiions equivalent
to those required under Federal and State conetimi®® While
ultimately ruling for the student on the groundscdissed previous-
ly, the court dismissed the breach of contractntléor two rea-
sons>* First, the published conduct code expressly dised insti-
tutional procedural protections coextensive witlmstutional pro-
tections>> Second, the published conduct code reservedghefor
the college to modify the disciplinary proceduresni those pub-
lished as long as the proceedings remained fundatherair.>®
The court acknowledged that this second provisias sufficient to
protect the college from claims for breach of caat?’

Therefore, a private institution’s disciplinary pess must meet
two judicially imposed requirements for a sanctimn withstand
judicial review?® First, the disciplinary procedures must be funda-
mentally fair, and, second, they must be consistatit the pub-
lished procedures that establish the contract leiviee institution
and the student. This second requirement is less rigid than tfss fi
because senior administration officials can deviaim the process
as long as the deviation preserves fundamentalefsst’

Courts routinely distinguish these two requiremdram consti-
tutional due process granted to students at sthteadional institu-
tions® However, in spite of these routine judicial distions, there

52. Id. at 242.

53. Fellheimer, 869 F. Supp. at 243.

54. 1d. at 243-44.

55. 1d. at 243.

56. Id. at 244. The handbook stated: “The following prhaes are designed to
promote fairness, and will be adheredasofaithfully as possible. If exceptional
circumstances dictate variation from these procegjuhe variation will not inva-
lidate a decision unless it prevented a fair hgaonabrogated the rights of a stu-
dent.” Id.

57. Seeid. (stating that the “provision negates any argunteat the College has
contractually guaranteed that the specific proceslitrhas outlined will always be
scrupulously adhered to”).

58. See supra Part 11.A-B.

59. Seesupra Part II.A-B.

60. Seesupra Part 11.B.1.

61. See, e.g., Kwiatkowski v. Ithaca Coll., 368 N.Y.S.2d 973,O{.Y. Sup. Ct.
1975).
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is little practical difference between the procesguired at a private
educational institution and the process requirea sthte educational
institution.

I1l. PRIVATE INSTITUTION FUNDAMENTAL FAIRNESSREQUIREMENT
COMPARED TOPUBLIC INSTITUTION CONSTITUTIONAL DUE PROCESS
REQUIREMENT

Because only public institutions must provide stugevith con-
stitutional due process, courts routinely emphastiaé a student at a
private institution subjected to a disciplinary geeding is not en-
titled to constitutional due proce¥s.Rather, the private institution’s
student is entitled to a fundamentally fair prodegd® While courts
consistently reject the attempts of students atapei institutions to
claim due process rights, constitutional due predes state educa-
tional institution discipline is very similar to idamental fairness
for private institution discipliné?

A. Constitutional Due Process at a State Educational Institution
Requires Notice of the Charges and an Opportunity to Be Heard

As established in the foundational caseSo6s v. Lopez,®® state
educational institutions must provide students wgtimstitutional
due process before imposing a sanctforDue process for a discip-
linary charge at a state institution requires motathe student of the
charges against him and an opportunity to be H¥afebr example,
in Goss, a number of students were suspended from a sthtea-
tional institution without a hearing, without anpmptunity to present

62. Id.

63. Boehm v. Univ. of Pa. Sch. of Veterinary Megll3 A.2d 575, 580 (Pa. Su-
per. Ct. 1990) (distinguishing discipline imposedsiate institutions compared to
private institutions).

64. See, e.g., Fellheimer v. Middlebury Coll., 869 F. Supp. 238. ({&t. 1994);
Kwiatkowski, 368 N.Y.S.2d at 9738oehm, 573 A.2d at 575.

65. 419 U.S. 565 (1975).

66. Id. at 573-74.

67. Id. at 581. Even less due process is required ftingato meet academic
standards; in these cases, no hearing is requirestisfy due process. Bd. of
Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78/—88 (1978).
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their version of the facts, and, in some casedouwit notice’® Be-
cause the suspensions were imposed by Ohio stadelscand be-
cause the suspended students possessed a praoperésti in their
education$? the Supreme Court found that constitutional due
process applie® The Court also found that the process due re-
quired notice and an opportunity to be he@rdlherefore Goss re-
solves the question of the process due a studéoriebe state institu-
tion may impose a sanctic?g.

B. The Smilarity Between Constitutional Due Process and
Fundamental Fairness

Even though courts regularly state that fundamdataless does
not require disciplinary procedures to be conststeith constitu-
tionally required due proceé$these two doctrines lack significant
practical distinctions when they are appliédFor example, funda-
mental fairness is analyzed using the factors dsed previously:
notice of the charge and evidence asserted agamstudent, pres-
ence of the student at the disciplinary hearingisgsnce with prepa-
ration of the defense, and a hearing before arbledtad discipli-
nary board®> These factors are similar to the constitutionaé d
process requirements established by the CouBoss.”® These due
process requirements are notice of the chargedeee® against the
student, and opportunity for the student to be di&ar The only

68. Goss, 419 U.Sat 570-71.

69. Id. at 574.

70. Id. at 576.

71. Id. at 579.

72. 1d. at 581.

73. Napolitano v. Trs. of Princeton Univ., 453 é&.263, 273 (N.J. Super. Ct.
App. Div. 1982) (citing State v. Schmid, 423 A.2d56 619 (N.J. 1980))see
Boehm v. Univ. of Pa. Sch. of Veterinary Med., 9¥.2d 575, 580 (Pa. Super. Ct.
1990) (distinguishing standards for imposing diegin state institutions from
private institutions).

74. Compare Goss, 419 U.S. at 572, 574, 57@ith Boehm, 573 A.2d at 581-82
(both stating that notice, an opportunity to bertieand a non-arbitrary decision
are sufficient to meet their respective standards).

75. Boehm, 573 A.2d at 582.

76. See Goss, 419 U.S. at 572, 579.

77. 1d.
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possible substantive difference between fundamemaiatess and
constitutional due process is tl@atss does not require that a student
be assisted with his defense, as fundamental fsrmay’® Because
this difference is only a single factor within thendamental fairness
analysis and the remaining elements, includingceatf charges and
an opportunity to be heard, are the same betweetwih doctrines,
they are more similar than courts acknowleffge.

An example of private institution fundamental fass being
practically equivalent to public institution cortgtional due process
can be seen iKwiatkowski. In Kwiatkowski, a student was accused
of throwing his mattress out of a tenth-story daomyi window®°
After being sanctioned by a disciplinary panel, ghedent sued to
enjoin his suspension on the theory that he wasdeonstitutional
due proces& The court rejected the student's claim because th
private institution followed its published discipdiry process and the
disciplinary process was fundamentally f&ir. However, even
though the court rejected the student's due proeegsment, the
student received protections practically equivatenthose required
by due proces$ For example, as part of fundamental fairness, the
student was notified of the charges against himkadlan opportu-
nity to be heard by a disciplinary pariél. These two elements of

78. Compare id. at 583 (stating that assistance of counsel is eqired at the
hearing),with Boehm, 573 A.2d at 582 (stating that assistance of celuasthe
hearing is a factor contributing to fundamentatrfass).

79. Napolitano v. Trs. of Princeton Univ., 453 A.2d 2&¥3 (N.J. Super. Ct.
App. Div. 1982) (citing State v. Schmid, 423 A.2d56 619 (N.J. 1980))see
Boehm, 573 A.2d 575, 580 (Pa. Super. Ct. 1990) (distisiying standards for
imposing discipline in state institutions from @ate institutions).

80. Kwiatkowski v. Ithaca Coll., 368 N.Y.S.2d 9BF,6 (N.Y. Sup. Ct. 1975).

81. Id. at 977. In this case, the court rejected theesttisl attempt to claim con-
stitutional due process of a criminal defendartluding the right to remain silent,
assistance of counsel, and the right to confrotesises.ld. at 978. These rights
far exceed constitutional due process requiremieneslucational mattersGoss,
419 U.S. at 572.

82. See Kwiatkowski, 368 N.Y.S.2d at 977 (citing the requirement fdiuada-
mentally fair process and ruling for the defendanitege).

83. Id. at 976.

84. Id.
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fundamental fairness are practically equivalergleaments of consti-
tutional due process for state educational inginst>

As discussed, courts claim a distinction betweenpitocess due
students at state educational institutions versiate educational
institutions. However, this distinction is ofterade in response to a
student attempting to claim the process due a ndhdefendant®
This is exemplified irKwiatkowski, in which the student attempted
to claim all aspects of criminal due proc8ssAlso, the actual dif-
ferences between educational due process requiteraad private
institution fundamental fairness, as they are agplare debatable.

Similar to this previously discussed distinctiortheiut a differ-
ence, courts often claim to give private educafiomgtitutions addi-
tional deference when reviewing academic, as ogptsdehavior-
al, disciplinary case¥. Similar to the previous discussion, this judi-
cially claimed distinction is often also illusory.

IV. THE DOCTRINE OFJUDICIAL DISCRETION FORPRIVATE
INSTITUTIONS

Courts regularly assert a distinction between titkcjal review
of academic disciplinary proceedings and behavidliatiplinary
proceedings conducted by private educational irnt&iits®® Specifi-
cally, courts claim to grant discretion to privatstitutions regarding
their review of academic disciplinary proceedingkich they do not
grant when reviewing behavioral disciplinary pratiegs’ Even

85. Goss, 419 U.S. at 572.

86. See Kwiatkowski, 368 N.Y.S.2d at 978 (claiming due process violaifor
lack of assistance of counsel, “inability to remaitent,” and lack of ability to
confront withesses). None of these rights comptige process in state education-
al institution cases but are included in criminakdorocess.Goss, 419 U.S. at
572.

87. Kwiatkowski, 368 N.Y.S.2d at 978.

88. See Napolitano v. Trs. of Princeton Univ., 453 A.2d 2834 (N.J. Super. Ct.
App. Div. 1982).

89. See, eg., KAPLIN & LEE, supra notel4,8 9.4.4 (stating this proposition and
citing cases to support it).

90. Seg, eg., Napalitano, 453 A.2d at 274-75 (stating the distinction betwe
academic and behavioral disciplinary proceedings).
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though the accuracy of this claim is dubious, thee two reasons
cited for it™

The first reason is the claim that private educetionstitutions
occupy a special place in both academia and sothiatycourts are
reluctant to disturB? Specifically, private educational institutions
are “unique in their insulation from state taxatmmtrols and their
self government,” and have intellectual freedomettefed by state
interference® The second reason is that academic disciplinary p
ceedings involve facts that, for proper judgmeng, @more likely to
require specialized knowledge particular to an atlanal institution
setting®® Less discretion is afforded to behavioral disnily pro-
ceedings because a behavioral proceeding’'s faetsnare familiar
to the judiciary and do not require any specializedwledge’
Therefore, courts justify granting more discretfonjudicial review
of academic sanctions than for behavioral sanctidn€ourts are,
however, inconsistent in their actual applicatidrinas claimed dis-
cretion?’

A. The Variation Between Courtsin the Degree of Discretion
Granted

Different courts grant private institutions varyidggrees of dis-
cretion when reviewing academic discipline caseg.,(cheating,
plagiarism) compared to behavioral discipline ca@ss, battery,
unlawful alcohol use, sexual assadft).This variation can be ana-

91. See Boehm v. Univ. of Pa. Sch. of Veterinary Med., 5%.2d 575, 582 (Pa.
Super. Ct. 1990).

92. Id. (citing Schulman v. Franklin & Marshall Coll., 5382d 49, 52 (Pa. Su-
per. Ct. 1988)).

93. Id.

94. See, eg., Napolitano, 453 A.2d at 275 (explaining that academic sanstio
are beyond the expertise of a court (citing BdCafators, Univ. of Mo. v. Horo-
witz, 435 U.S. 78, 88—89 (1978))).

95. Tedeschi v. Wagner Coll., 404 N.E.2d 13024180.Y. 1980).

96. Seeid.; Napalitano, 453 A.2d at 274.

97. See infra Part IV.A.1-4. Compare, e.g., Jansen v. Emory Univ., 440 F.
Supp. 1060, 1063 (N.D. Ga. 197Wjth Boehm, 573 A.2d at 582 (illustrating the
differing levels of discretion afforded private fibstions for academic disciplinary
proceedings).

98. Seeinfra Parts IV.A.1-4.
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lyzed by grouping cases into four classes of tlucjal discretion
actually granted. An institution receives the mdistretion when a
court refuses to analyze the case beyond an idérmination that
the matter involves only academic discipliieThe institution rece-
ives less discretion when a court conducts an aisabf the institu-
tion’s adherence to its contract with the studemnt #gne fundamental
fairness of the proces®’ Even less discretion is afforded to the in-
stitution when a court conducts a thorough factrsdlysis of all
aspects of the cas® This thorough analysis allows the court to
review the institution’s handling of its discipliryaproceeding, the-
reby denying the institution the discretion purpdty granted®?
Finally, a court affords the least discretion whewronducts a de
novqogeview of the factual record and declines tangany discre-
tion.

1. The Greatest Amount of Discretion Is Granted When a Court
Declines to Review Any Aspect of the Academic Disciplinary
Proceeding

A court grants a private institution the most désiom for aca-
demic disciplinary proceedings when the court dedito review
any aspect of the case beyond determining thaiptbeeeding is
genuinely an academic matter and not a behavioet’6 Academ-
ic matters are those requiring the specialized kedge of an educa-
tor to judge appropriately, like plagiarism, whidehavioral matters
do not require specialized knowledge because theglie facts
courts regularly deal with, like sexual assalilt.By declining to
review a case beyond this threshold, the courttgrére institution
the most discretion possible because it permitsrsigution to ad-
minister the academic disciplinary proceeding ig @y the institu-

99. Seeinfra Part IV.A.1.
100. Seeinfra Part IV.A.2.
101. Seeinfra Part IV.A.3.
102. Seeinfra Part IV.A.3.
103. Seeinfra Part IV.A 4.
104. See Jansen v. Emory Univ., 440 F. Supp. 1060, 1063 (K& 1977).
105. See Tedeschi v. Wagner Coll., 404 N.E.2d 1302, 1304/(N980).
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tion sees fit°® Additional judicial analysis only reduces the amp
of discretion available to the institution.

For example, the court ifansen v. Emory University declined to
analyze the case after determining that the isaage genuinely aca-
demic®’ Specifically, the appellate court held that neitt nor the
trial court had the legal authority to interferetwihe academic dis-
ciplinary proceedings at a private institutiSfi. The court reasoned
that it would not interfere because of the stroolicy reasons sup-
porting the self-governance of medical (and dergalools, includ-
ing the freedom to determine appropriate acadetaiwards®®

In Jansen, the student enrolled in a dentistry progrdfh.Over
the course of the student’s education, he consigteilated aca-
demic standards: He was among the worst academicripers in
his class, he cheated on an assignment, he impyogeEsigned his
assignment to a hygienist, he worked on a clasggroutside of
class, and he injured a patiéft. Finally, over sixty-six percent of
the faculty voted to expel the studétft. The student sued the insti-
tution for breach of contract, claiming that thedgnt handbook
guaranteed an accused student constitutional doeegs.® The
court rejected this claim, even though the handbsiated that stu-
dents would receive “due process,” and held thatdfudent’s at-

106. See Jansen, 440 F. Supp at 1063.

107. Seeid.

108. Id.

109. Id.

110. Id. at 1061.

111. Id.

112. Jansen, 440 F. Supp. at 1061.

113.1d. at 1062. The handbook stated: “Attendance at Ersogy privilege and

not a right; however, no student will be dismissathout due process.’ld. The

court responded:
Over these bare bones the plaintiff attempts tpealthe entire panop-
ly of due process rights developed by the SupremetGn cases such
asBoard of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701, 33 L. Ed.
2d 548 (1971)andGoss v. Lopez, 419 U.S. 565, 95 S. Ct. 729, 42 L.
Ed. 2d 725 (1975). Based on the assumption tleaEthory contract
meant to define ‘due process’ in such a manner pthimtiff argues
that the process he received was deficient and tmustituted a
breach. The underlying assumption is extravagant.

Jansen, 440 F. Supp. at 1062.
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tempt to invoke constitutional due process as eéefiny Goss while
attending a private institution was “extravagarit.”

The Jansen court granted this private institution the mostote-
tion possible because it refused to second-guessddhision of the
faculty regarding its academic disciplinary acttdn. The court
merely determined that the institutional proceedimg academit'®
Beyond this threshold determination, the court ided to consider
any factual disputes alleged by the student bectngsstudent con-
duct at issue was academic, not behavibral.ln fact, the court
made only a perfunctory examination of the studealaim that the
institution had acted arbitrarily and capriciouS!§. Therefore, be-
cause thdansen court relied almost exclusively on academic discip
linary discretion in its decision by refusing toview other facts, it
afforded the private institution the greatest amooh discretion
possible.

2. Less Discretion Is Granted When a Court Analyzes Funda-
mental Fairness and Contract Compliance

A court grants less discretion when it performactal analysis
regarding the fundamental fairness of the insbhis procedures
and its adherence to the contract with studentss fRctual analysis
erodes the doctrine of discretion by providing g@partunity for a
court to interfere with a private institution’s aeanic disciplinary
process. For example, the discretion grantederattademic discip-
linary case oBoehm was not as broad as the discretion granted in
Jansen because th8oehm court factually analyzed whether the in-
stitution adhered to its contract and whether tloegss was funda-
mentally fair'*® Ultimately, because the appellate court ruledtier

114. Id.

115. Id. at 1063.

116. Id.

117.1d. at 1063. The court quoted another case statifige ‘federal judiciary
should not adjudicate the soundness of a profesgpdding system, nor make a
factual determination of the fairness of the indial grades.”ld. (quoting Keys
v. Sawyer, 353 F. Supp. 936, 940 (S.D. Tex. 1973)).

118. Jansen, 440 F. Supp. at 1063.

119. Seeid.; Boehm v. Univ. of Pa. Sch. of Veterinary Med., 5X.2d 575, 582
(Pa. Super. Ct. 1990).
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institution and chided the lower court for intenfgy with the aca-
demic disciplinary process of a private institutitme appellate court
granted greater discretion to the institution ttrenlower court?°

In Boehm, two students were accused of cheating, triedrdeco
ing to the published disciplinary procedures, fogudty, and sanc-
tioned with,inter alia, one-year suspensioffs. The students sued to
enjoin the sanctions, asserting that the schoabtky from its pub-
lished disciplinary process and that the proceskeld fundamental
fairness'®? The trial court granted a preliminary injuncti@nd the
institution appeale?® The appellate court then granted the institu-
tion %scretion by overturning the trial court'sepminary injunc-
tion.

As in Jansen, the appellate court, acknowledging academic dis-
ciplinary discretion, determined that the trial dobad abused its
discretion by granting the preliminary injunctitit. However, un-
like Jansen, the Boehm court reduced the discretion granted by en-
gaging in a factual analysis of the c&Se Before reaching its deci-
sion, theBoehm court thoroughly analyzed the facts relating to the
academic disciplinary process for adherence toighud procedures
and for fundamental fairne$8. This is in contrast tdansen, where
the court declined to factually review the caseabee the doctrine
granting discretion to private institutions for deanic disciplinary
matters prevented judicial interferené®. This distinction between
Jansen andBoehm illustrates that, even where a court grants discre-
tion to a private institution, the degree of disicne granted can vary
from court to court.

120. Boehm, 573 A.2d at 586.

121. Id. at 577.

122. Id.

123. Id.

124. Id. at 586.

125. Jansen v. Emory Univ., 440 F. Supp. 1060, 1063 (NGB. 1977);Boehm,
573 A.2d at 586.

126. Boehm, 573 A.2d at 582-85.

127. Id.

128. See Jansen, 440 F. Supp. at 1063.
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3. Even Less Discretion |s Granted When a Court Conducts a
Complete Factual Review of the Case

Unlike the two previously discussed judicial apmtoes granting
discretion to private institutions for academicatfiinary matters
where a court declines, either in whole or in partieview the case
factually, even less discretion is granted whemartcundertakes a
thorough factual analysis of the matter. In tlukeythe court does
not afford discretion to the private institutionchese the court is
acting as a “super-triet® of fact’*° The following case provides an
example of this third approach to judicial revief\aoademic discip-
linary cases

In Napolitano v. Trustees of Princeton University, a Princeton
student was accused of an academic offense (plmgiartried by
the disciplinary committee, and sanctioned withna-gear delay in
degree conferrdf? After a failed appeal to the university president
the institution denied the student an injunctioaystg her sanc-
tion!*® The student then sued under a breach of continacry,
alleging that the institution failed to adhere t® published discipli-
nary procedure§* The appellate court upheld the trial court, rea-
soning that a court may not substitute its own jodgt for that of a
private institution in academic disciplinary mast&t The appellate
court reasoned that substitution was improper ksradloe decision
to impose a sanction for an academic violatiomésgrovince of the
expert educator and not a cotift. However, the appellate court’s
own conduct in this case was inconsistent witth@low recitation

129. Napolitano v. Trs. of Princeton Univ., 453 &.263, 275 (N.J. Super. Ct.
App. Div. 1982).

130.1d. at 276. The appellate court agreed that the toalt properly did not
become a “super-trier,” but then stated: “Our inslegent examination of the
record satisfies us that the [Committee on Disegdliproperly concluded that the
plaintiff had plagiarized,” thereby itself impropeassuming the role of a super-
trier and weakening the discretion afforded topheate institution.|d.

131. Seeid. at 275.

132. Id. at 267-68.

133. Id. at 268.

134. Id. at 267.

135. Napolitano, 453 A.2d at 275.

136. Id.
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of this principle: It stated that becoming a “sufrégr” was inappro-
priate but then proceeded to examine the entaergtord:*’

While theNapolitano court discussed affording discretion to the
institution, the court undermined this discretiop donducting an
independent, de novo factual analysis of the tdabrd™*® By con-
ducting this factual analysis, the appellate cd@tame a “super-
trier.”** For example, in its lengthy opinion, the appellaburt
conducted its own examination of whether the studiew actually
plagiarized**® Because the appellate court second-guessed hmth t
institution and the trial court by conducting amlependent factual
review, the actual discretion afforded was negla@ilvegardless of
the court’s genuflection toward the discretion doet

4. No Discretion Is Afforded When a Court Ignores the
Discretion Doctrine Entirely

Completing the range of inconsistency in the juadieijpproaches
to granting discretion, some courts fail to eveknagvledge the role
of discretion in academic disciplinary cases at“allin fact, by de-
ciding a case without acknowledging the role ofcdition, courts
weaken the discretion doctrine further by creatingrecedent in
which discretion is ignored.

This least amount of discretion that can be gramved private
institution is evident in the case byons v. Salve Regina College.**?
In Lyons, the appellate court contemplated construing énmg of
the published disciplinary procedures against thstitution!*®
While it did not actually construe the procedurgaiast the institu-

137. Seeid. at 275-78.

138. Seeid.

139. Id.

140. Id.

141. See, eg., Lyons v. Salve Regina Coll., 565 F.2d 200, 20& @ir. 1997)
(stating that the language of the student handisbokild be construed against the
college as the author thereof).

142. See generallyid.

143.1d. at 202. The court stated, “[w]hile arguably theduage should be con-
strued against the College as the author thereg&rtheless . . . .1d.
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tion, neither did the court refer to the discretigpically granted to
private institutions**

In Lyons, a student failed a course required for a nurslag
gree’® Upon review of the student’s case by an acadeeview
board, the board voted 2-1 to give the studentlacomplete” in-
stead of an “F}*® However, the Dean overruled the board’s majori-
ty and failed the student’ As a result, the student was not awarded
a nursing degre¥® The student sought to compel the school to
change her grade from an “F” to an “Incompletelégihg that the
Dean’s intervention constituted a breach of comnt&c The trial
court ignored the discretion doctrine by substitgtits own judg-
ment for that of the Dean and determined that #s®mmendation
from the disciplinary panel was binding on the D&3nAs a resuilt,
the student prevailed and the trial court awardedstudent a grade
of “Incomplete.™! The appellate court reversed the trial court by
finding that the term “recommendation,” as usedhia disciplinary
handbook, was not binding on the Déah.

While the student ultimately lost her case andethihe course,
neither the trial coutt® nor the appellate court afforded the private
institution any discretion for this academic mattér For example,
the trial court deviated from the common understaynof the word
“recommendation” in order to overrule the Dean’ademic discip-
linary decision:>> Similarly, while it ultimately chose otherwiségt
appellate court considered construing the contearguage “against

144. Id.

145. Id. at 201.

146. Id. at 201-02.

147. Lyons, 565 F.2d at 202.

148. Id. at 201.

149. Id.

150. Id.

151. Id.

152. Id. at 203.

153. Lyons, 565 F.2d at 201 (construing the term “recommendato mean an
order binding the Dean to the disciplinary pans#sction).

154, Seeid. at 202 (stating the court’s interest in construimg terms of the hand-
book against the institution).

155. Id.
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the College as the author thereb®” Therefore, based on the actual
and contemplated intervention with the instituteoatademic discip-
linary processl.yons shows the extent to which a court may impro-
perly substitute its own judgment for that of avpte educational
institution.

Another example of a court failing to grant dismetto a private
educational institution is evident Melvin v. Union College.™®’ In
Melvin, a student was accused of “academic dishonestgd by a
disciplinary panel, given a failing grade, and rsfed for a yedr?
The student sued for breach of contract and soagbiteliminary
injunction®®® While the trial court denied the preliminary inju
tion, the appellate court overruled the trial cantl granted relif®

In its analysis, the appellate court referred dolyhe traditional
test needed to grant an injunction and did notrrefethe need to
afford a private institution discretion in acaderdisciplinary mat-
ters’®* This holding is in contrast tBoehm, where the appellate
court reversed the trial court’s preliminary injtioa, citing the lack
of authority to interfere with the academic distiply process of a
private institution:°> As with Lyons, Melvin is also an example of a
court’s failure to grant discretion to a privateuedtional institution
in an academic disciplinary matter.

ComparingLyons and Melvin to Boehm highlights the judicial
inconsistency in affording discretion to privateuedtional institu-
tions. While all factually similar, the reasonimgy Boehm differs
from that in bothLyons and Melvin. As in Boehm, the studentn
Lyons sued for breach of contract because the Dean dpasnore
severe sanction than that recommended by a majritye discipli-
nary panel® Unlike Lyons and Melvin, however, théBoehm court
stated that the trial court had no authority teifdre with a private

156. Id.

157. 600 N.Y.S.2d 141 (N.Y. App. Div. 1993).

158. Id. at 142.

159. Id.

160. Id.

161. Seeid.

162. See Boehm v. Univ. of Pa. Sch. of Veterinary Med., 5%.2d 575, 578 (Pa.
Super. Ct. 1990).

163. Lyons v. Salve Regina Coll., 565 F.2d 200, B2 Cir. 1997)Boehm, 573
A.2d at 577.
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institution’s decision to impose a sanction foramademic discipli-
nary matter by granting a preliminary injunctifi. This difference
highlights the inconsistency in the amount of déon granted to
private institutions in academic disciplinary medte

The scope of judicial discretion granted to a pevenstitution
during a court’s review of an academic disciplingnpceeding is
broad. While some courts decline to substituter tuelgment for
that of the institution, thereby granting the ihdion a broad range
of discretion, other courts conduct an independ=rtual review of
some, or all, of the facts in the case, therebitilna the institution’s
discretion. Because of this court-to-court vaoatiprivate institu-
tions, when drafting academic misconduct policesuld not rely
on the judicial doctrine granting discretion tovate educational
institutions when reviewing academic disciplinargtters. Howev-
er, unlike the judicial review of academic disanalry matters, courts
are consistent in their approach to behavioraliplisary matters.

V. JubpICIAL REVIEW OF BEHAVIORAL DISCIPLINARY PROCEEDINGS

As discussed previously, courts generally do néardfdiscre-
tion in behavioral disciplinary matters becauseséhenatters are
within the experience of the couffS. While academic matters may
require the expertise of a professional educatgudge properly,
courts routinely hear cases involving bad behaarat, therefore, are
capable of judging them without deferring to an exxducatot®®
When reviewing a private institution disciplinaryopeeding for a
behavioral charge, courts apply the two previous$gussed proce-
dural requirements: fundamental fairness and thkstuion’s adhe-
rence to its contract with the studétit.

An example of a behavioral disciplinary case whie court
strictly applied these two judicial requirementsisiatkowski.**® In
that case, the student was charged with behavioistonduct for

164. Boehm, 573 A.2d at 578.

165. See Tedeschi v. Wagner Coll., 404 N.E.2d 1302, 1304/(N.980).
166. Seeid.

167. Seesupra Part Il.

168. 368 N.Y.S.2d 973 (N.Y. Sup. Ct. 1975).
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pushing a mattress through a tenth-story dormitaigdow.*®®
Upon suspension by a college disciplinary commjttee student
sued for breach of contract, alleging that theegmls process was
arbitrary and unfait’®

The court ruled that the college’s process wasdadr consistent
with the contract, even though the process provided not co-
extensive with constitutional due procé&s.The court made no ref-
erence to the discretion afforded private institosi or to a different
standard of review from academic disciplinary cdéesRather, the
court limited its analysis to the process provittethe student using
the judicially required elements: fundamental fags and adherence
to the institution’s contract with studerifs. Because this was a be-
havioral disciplinary case, no discretion was gednt'

Similarly, in Schaer v. Brandeis University,*” the court properly
reviewed the case only based on whether the colteglethe two
judicial requirements of fundamental fairness adteaence to the
contract with students? In that behavioral disciplinary case, a stu-
dent was accused of rape, tried by a college disaiy panel, and
suspended for four monthS. The student sued to enjoin his sanc-
tion on the theory that the institution breachedadbntract by con-
ducting a process inconsistent with establishediglisary proce-
dures!’® Because the court determined that the collegeradhto
its published procedures, the student’s claim f@abh of contract
failed!™® The court expanded its analysis beyond the cdntpad
proceeded to examine the disciplinary processundamental fair-
ness:®® While the institution prevailed, the court made mention
of discretion. In addition, as with nearly all ettdisciplinary cases,

169. Id. at 976.

170. Id. at 976-77.

171. Id. at 979.

172. 1d.

173.1d. at 977.

174. See Tedeschi v. Wagner Coll., 404 N.E.2d 1302, 1306/(N980).
175. 735 N.E.2d 373 (Mass. 2000).
176. Id. at 378, 380.

177.1d. at 376.

178. Id. at 376-77.

179. Id. at 378-80.

180. Id. at 380.
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the court expanded its analysis to include botimetds of the two-
part judicial test, even though the student-plffirtied only on a
contract theory®*

Because no discretion is afforded a private institufor beha-
vioral disciplinary matters, institutions must bartocularly careful
to administer a process that meets the two-paitipldest. Unlike
Kwiatkowski andSchaer, in Fellheimer, the sanction imposed on the
student was enjoined because the process lackeldrhental fair-
ness:® The alleged breach was the failure to notify shedent of
one charge against him, thereby depriving him d@radlamentally
fair process® The court ruled that the institution had breacted
contract with the student because failure to ndtify accused of a
charge lacked fundamental fairné®s. Therefore, institutions must
abide by the two judicial requirements in behaviatesciplinary
matters because no discretion is afforded to tkstuion in these
cases.

VI. CONCLUSION AND RECOMMENDATIONS

The process due a student at a private educaiiwstéltion has
two judicial requirements. The first requiremesitthat the institu-
tion’s process be fundamentally fair. The secaglirement is that
the institution meets its contractual obligationst$ students.

While courts routinely recite these requirementsheslaw go-
verning the disciplinary process at a private etlanal institution,
courts also allege to grant private institutionscdetion when re-
viewing academic disciplinary matters. While matgurt cases
state that this discretion exists, it is grantecbmsistently between
courts:®

Some courts have granted a great deal of discreyaeclining
to review academic disciplinary cases. At the o#hreme, some

181. Schaer, 735 N.E.2d at 378, 380.

182. Fellheimer v. Middlebury Coll., 869 F. Supf382244 (D. Vt. 1994).

183. Id. at 242—-43.

184. Id. at 247.

185. See Boehm v. Univ. of Pa. Sch. of Veterinary Med., 5%.2d 575, 578-79
(Pa. Super. Ct. 1990) (stating that such discregigists and performing a brief
analysis of relevant cases).
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courts have conducted a de novo factual reviencaflamic discip-
linary cases. Courts, however, are quite condistetheir analysis
of behavioral disciplinary proceedings. These sase properly
determined without any reference to discretion beeacourts are
more familiar with the facts relating to behaviodéacipline.

Private academic institutions should not expedte@ranted dis-
cretion by a court at a trial concerning an acadedsciplinary pro-
ceeding. Rather, the institution should adoptgedi and procedures
that ensure a fundamentally fair process and amnsistent with the
published disciplinary policy. For example, tourns a fundamental-
ly fair process: (1) the disciplinary procedureswdd be published
and distributed to students; (2) the accused studest be notified
of all charges and evidence relevant to the pranged3) the ac-
cused student should be permitted assistance anskefoy either a
faculty member or another student; and (4) a stendisciplinary
committee having sanction authority should be distadd with an
ability to record proceeding transcripts.

To ensure institutional compliance with publishadcigblinary
procedures, the procedures should be kept simmglevague. Fur-
thermore, the published procedures should resémeight to de-
viate from the disciplinary process as long as &mental fairness is
maintained. This reservation of right preventsttrens of the con-
tract from being interpreted “against the collegetlae author the-
reof,” as contemplated inyons.*®°

186. Lyons v. Salve Regina College, 565 F.2d 200, 282 Clr. 1977).



	The University of New Hampshire Law Review
	May 2011

	Due Process, Fundamental Fairness, and Judicial Deference: The Illusory Difference Between State and Private Educational Institution Disciplinary Legal Requirements
	Paul Smith
	Repository Citation


	

