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Rights and Health:
Democracy’s Dilemma in the United States

JoHN W. SEAVEY AND ROBERT J. MCGRATH II

DEPARTMENT OF HEALTH MANAGEMENT AND PoLICcy

emocracy is a concept that is frequently

misunderstood. A great deal of this is due to

repeated misuse of the term by Americans as
well as by others around the world. In trying to explain
our political system to ourselves and to our children,
we simplify and call it a democracy. This has led to an
enculturation of the idea that democracies are good and
other systems are “evil.” The fact that there are various
types of democracies and that those differences become
very important in application tends to be overlooked.
The confusion comes when other countries with very
different political systems also call themselves democra-
cies. We forget that the old Soviet Union called its sys-
tem “democratic centralism.” We must first answer the
question, “what is a democracy?”

This paper uses the traditional definition of de-
mocracy (i.e., majority rule). There are three essential
conditions that need to be present in a democracy: sov-
ereignty rests with the people, there is equality of voters
(one person, one vote), and the majority rules. Depend-
ing on the historic time frame, the United States fails
consistently on one or two of these conditions. However,
it is the third condition, majority rule, which has always
cancelled out the notion of democracy in the United
States.

It is telling that when Benjamin Franklin was asked
what type of government the founding fathers had cre-
ated in the Constitutional Convention his answer was
“A republic, if you can keep it.”* Notice he did not say
a democracy, for a democracy was something that the
founding fathers feared as much as they did a monar-
chy. The founding fathers supported notions of limited
government, individual rights, an independent judi-
ciary, and the separation of powers between legislative
and executive functions. The rational behind this was
that humans were bound to abuse power. The structure
of government was intended to frustrate everyone, even
the majority, from ever being able to gain too much con-
trol over the levers of government. As James Madison,
author of the Federalist Paper #51 would state, “Ambi-
tion must be made to counteract ambition.” He would
further state, “It is of great importance in a republic

not only to guard the society against the oppression of
its rulers, but to guard one part of the society against
the injustice of the other part.... If a majority be united
by common interest, the rights of the minority will be
insecure.”

There are so many structural and procedural blocks
to majority rule in the United States that the majority
seldom gets its way in our political system, especially
regarding specific policies. You can look at issue after
issue in which the majority’s opinion is repeatedly over-
ridden. This sometimes leads to cynicism with the
system. To the founding fathers, frustrating the major-
ity is a good thing, since the majority can be very
dangerous. As stated by E. E. Schattschneider, “The
American political system is less able to use the demo-
cratic device of majority rule than almost any other
modern democracy...*

The term that is most frequently used to describe our
political system is democratic pluralism. Democratic
pluralism is the ability of those who have an intense
interest in a particular policy to petition members of the
government. The right to petition government is cov-
ered by the First Amendment to the Constitution, and it
is the chief argument used against restrictions on lobby-
ing. Under democratic pluralism, no one group is pow-
erful with all policies, hence the notion of pluralism.
Instead, policies come from the competition, accommo-
dation, and alliance of issue-specific organized groups
(we nickname them lobbying organizations). Depend-
ing on the issue, these groups wax and wane in terms of
their influence, but in the meantime, the majority sits by
and watches, or more commonly ignores, the political
process. It is not that the majority cannot act or become
dominant. There are times that it gets riled and does
just that. However, the majority is not likely to do so.

The U.S. system of government is built on the ten-
sion between democracy (majority rule) and individual
rights. That is why most issues regarding individual
rights are usually not put to a popular vote; the majority
would not approve. The Equal Rights Amendment of
the 1970s is a classic example of how a simple statement
to eliminate discrimination based on sex was defeated.
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One of the major contributions of the United States po-
litical system has been the formalization of the concept
of individual rights. Rights are traditionally thought of
as either positive or negative, “freedom to” or “freedom
from.” Due to the concept of limited government, most
of the American “rights” have been expressed in terms
of freedom from government action (e.g., “Congress
shall make no law respecting...”) with few freedoms
being stated in positive terms. Some state constitutions
are more explicit in terms of positive rights. One com-
mon example of positive rights in state constitutions is
the right to education. This is boldly stated in the N.H.
Constitution and has been the source of recent conflict
in terms of how to make that right a reality and how to
fund it.

On the international level since the 1940’s, the “right
to health” has been adopted in multiple international
agreements of which the U.S. is sometimes a signatory.
This is reflected in article 25 (1) of the Universal Decla-
ration of Human Rights (UDHR), article 12 of the
International Covenant on Economic, Social and
Cultural Rights (ICESCR), article 24 of the Convention
on the Rights of the Child (CRC), and article 12 of
the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), and the
right to non-discrimination as reflected in article
5(e)(iv) of the International Convention on the Elimina-
tion of All Forms of Racial Discrimination (ICERD).

The notion of rights in the United States has also
evolved. The 9th Amendment of the Constitution was
inserted by James Madison; there was no controversy
regarding it during the adoption of the Bill of Rights. It
is basically an escape clause indicating that the found-
ing fathers might have forgotten to name all the indi-
vidual rights that exist, but that those rights not explic-
itly named still exist and remain with the people. In the
1960’s, the Supreme Court began to rule that a “right of
privacy” was one of those unspecified rights that was
covered by the 9th Amendment. Hence, the right of
privacy became a protected right. A similar argument
could be made for a “right to health care,” but that is
unlikely.

Why should we begin to think of health care as a
right? Why is the right to health care in our common
interest? The argument of universal health care can be
made on individualistic as well as societal levels. Just as
we are not born with equal intellectual abilities, we are
at least provided an equal opportunity to education. So
too one can argue that while we are not born with the
same genes, we should be provided an equal opportu-
nity to health care. This too would allow everyone to

maximize their human potential. There is overwhelm-
ing epidemiological evidence that access to different
levels of health care provides different health outcomes.*
To the extent that medical interventions can impact
health outcomes, those should be available to all in an
egalitarian society. The U.S. experience with Medicaid
and State Children’s Health Insurance Program points
to the importance of good health care to the educational
and development process.

In addition, there are social advantages to universal
health care. From a public health perspective, a healthy
community leads to more healthy individuals from
immunity and decreased risk from infectious diseases.
This was the origin of the federal government’s involve-
ment in medical care—the provision of marine hos-
pitals to protect individuals and society in general for
diseases brought into seaports. Developing countries
tend to focus on creating a healthy workforce—hence
the origins of employer-based health care in Germany
in the 19th century. The notion of national defense
has also been integral in the health debate. The draft
during World War IT demonstrated that a large percent-
age of the rural population (a normal source of military
recruitment) was physically unfit for military service.
Rural hospitals would strengthen national defense,
hence the Hill-Burton Act of 1946. In addition, the con-
cept of social solidarity, that we are one people who take
responsibility for each other, is another part of the argu-
ment for universal coverage.

There are also characteristics of the medical care
system that make it ill suited to the capitalist market
system and require governmental intervention. There
are natural monopolies of supply that exist. There is a
lack of information regarding cost and quality. There
is a lack of control by the patient in that the physician
is the one that determines most of what is to be pur-
chased. There are certain public goods such as research
and education of health professionals that are not mar-
ket-driven. Finally, most health economists agree that
our problem with the cost of medical care cannot be
addressed until we confront the problem of universal
access. The problems of cost shifting and the actuarial
burden on those with illnesses cannot be solved until
there is a universal pool.

The United States spends almost twice as much per
capita than any other country in the world, and one
of the major reasons for this is that we have 46 million
uninsured (18% of our population). In 2004, the United
States spent $6,102 per capita while Canada, the sec-
ond most expensive country, spent $3,165.° The United
States also spends almost twice the percentage of its



gross national product (GNP) as other countries in the
Organization for Economic Co-operation and Develop-
ment (OECD). In 2004, the U.S. spent 15.3% of its GNP
on health care while the OECD average was 8.9%. The
closest to the U.S. percentage was Switzerland at 11.6%
while Canada was at 9.9%, and the United Kingdom was
at 8.3%.” The United States has clearly the most expen-
sive health care system in the world.

Despite being the most expensive, the United States
health care system is the most underperforming system
for producing good health. The availability of data on
a cross-national basis makes it difficult to measure all
possible measures of a health care system. However,
in 2000, the World Health Organization (WHO) com-
pleted the first major comparison of the world’s health
care systems. The United States ranked 37th overall.®
The Commonwealth Fund, a U.S.-based non-partisan
health policy organization has done a comparison over
the years of the Australian, Canadian, German, New
Zealand, United Kingdom, and United States health
care systems. Its study focused on quality, access, ef-
ficiency, equity, and healthy lives by using 69 different
measures. Data comes from comparative system data as
well as citizen surveys. In its most recent comparison,
the United States came in last in most every measure
of performance.’ This mirrors its previous studies. The
provision of preventive care was the one area in which
the United States performed well. In safe care measures,
it was last or next to last in four of the five measures. In
terms of efficiency, it was last or next to last in terms of
seven out of the eight measures. The U.S. ranked last on
all measures of equity.

One of the most comprehensive examinations of
the quality of medical care in the United States was
published in the New England Journal of Medicine in
2003. It found that patients in the United States receive
54.9% of recommended care that they should be getting
according to standards of medical practice. This holds
true for preventive care, acute care, or chronic care.

The provision of universal health care and the provi-
sion of high quality health care systems are not anti-
thetical to the concept of democracy. OECD countries,
nearly all being recognized democracies, have universal
health care. Thus, the question is: “what is so different
about the U.S. version of democracy?”

The Henry J. Kaiser Family Foundation has been
tracking the public’s view of health care for a number
of years." In the most recent poll available as of this
writing, the Iraq war is the top issue with 44% of the
population agreeing that it was the most important is-
sue. Second was health care with 29% considering it
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the most important issue and third was the economy.
Regarding health care, people were asked if they would
support a new heath care plan that would provide in-
surance for nearly all of the uninsured but would also
involve substantial increases in spending. It received
support by 52% of those polled (Democrats, 66%, In-
dependents 52%, and Republicans 38%). The majority,
although a slim majority, actually supports universal
health care.

During the coming election each candidate and
each party will put forth some type of plan to solve our
“health care crisis.” Some of these proposals, but not
all of them, will call for universal health care cover-
age. This, of course, is not the first time that this issue
has been debated. Lest we forget, Richard Nixon had a
proposal for universal health care coverage in the 1970
long before Hilary Clinton attempted to solve it in the
1990’s. Indeed, the issue has been debated on and off for
60 years. When we last debated the issue in the 1990’s,
there were 36 million uninsured instead of today’s 46
million.

Since the 1940’s, we have periodically put this issue to
the test. Why has it not passed? Each time, democratic
pluralism, our form of “democracy,” has prevented its
passage. Special interests involved with medical care
have had the ability to block proposed legislation time-
after-time. Sometimes it has been the medical com-
munity (e.g., the American Medical Society); at other
times, it has been big business (e.g., US Chamber of
Commerce), or small businesses (e.g., National Small
Business Association), and/or insurance companies (e.g.,
Health Insurance Association of America, which is now
America’s Health Insurance Plans) that have objected to
universal coverage. While the details of the proposals
are not unimportant, the major point is that concen-
trated interests in every case have been able to defeat the
concept of universal health care, because democratic
pluralism and the political structure make it easy to
do so. Attacks on universal health care frequently get
disguised in ideological dress as “socialized medicine”
and more recently as “big government.” Any measure to
promote the public good comes at a cost, but these costs
are not evenly distributed, and those advantaged by the
current system vehemently prevent change.

There are three major functions for a health care
system in a country: to remove threats to the pub-
lic’s health and promote a healthy population (public
health), to provide cures, repairs, stabilization, and/or
comfort for individuals with diseases and disabilities
(medical care), and to provide employment (hospitals,
physician practices, laboratories, insurance companies,
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etc.). We frequently overlook the fact that medical care
is over a $2 trillion business in the United States. Medi-
cal care is generally the largest single industry in any
major city, major suburb, or dominant rural commu-
nity. With the U.S. market relying on the free market,
there is a great deal of money to be made or lost. To
protect their interests, this industry employs a substan-
tial number of relatively well-paid professionals who
are organized in various professional associations at the
state and national levels.

As an example, Americans have been subsidizing
pharmaceuticals in most of Europe and Canada for
decades. These countries negotiate with the pharma-
ceutical companies for their best price, and those
companies are willing to give them major discounts,
knowing that they have the U.S. market to make up the
difference. In contrast, the Medicare Modernization Act
0f 2003 (MMA) prohibits the United States from enter-
ing into such negotiations, even though the Veterans
Administration is able to achieve substantial savings by
doing that.’? The passage of MM A was a classic example
of the power of lobbyists. In addition to the $100 mil-
lion per year that the pharmaceutical industry spends
in Washington for lobbying activities, it spends an ad-
ditional $44 million to lobby state governments."” Rep-
resentative Billy Tauzin (R-LA), then Chair of the Com-
merce Committee and co-author of MMA, negotiated a
$2 million per year position as CEO of the Pharmaceuti-
cal Research and Manufacturers of America (PhRMA),
the pharmaceutical industry’s major lobbyist. Tom
Scully, Director of Centers for Medicare and Medicaid
Services (CMS), who threatened to fire CMS’ chief actu-
ary if he revealed the higher than publicly revealed esti-
mated cost of MMA, received an ethics waiver and left
shortly after MMA was passed to become a health care
lobbyist for two firms in Washington. There are 13,595
registered lobbyists in Washington, DC."” Since there
are 536 elected members of Congress, this means there
are more than 25 lobbyists for every elected official
making policy decisions. In 2003, lobbying in Washing-
ton surpassed $2 billion per year. This number does not
include money spent on campaign contributions.

The reason we do not have universal health care is
not because democracies are unable to provide such
benefits; most democracies around the world do so.
However, one major factor is our type of democracy;,
democratic pluralism. Powerful interest groups have
been able to defeat legislative proposals, one after the
other, for the past 60 years. If we are to have universal
health care, there are a few routes: to change the rules
of political access by limiting the power of lobbying

groups, to have a division of interests among those who
historically have opposed universal health care, to await
the wrath of a re-wakened majority when there are 50
or 60 plus million uninsured, or to have an emergence
of enlightened self-interest by the medical/insurance
community to prevent more radical choices (a single
payer system). The first route is the least likely, since

the current system is constitutionally protected, and
any change would threaten non-health care segments,
as well. The forces of globalization whereby U.S. indus-
tries are competing with countries where health care’s
costs are substantially less and whose costs are not born
principally by industry have begun to crack the op-
position to universal health care by a united business
community. As more middle class individuals become
part of the increasing numbers of uninsured and have
their medical care stability threatened, universal health
care will become increasingly attractive to more people,
and the majority may force its way back into the politi-
cal process. It is not clear which of the alternatives will
prevail, but our form of democracy has delayed the
decision that other countries made long ago to establish
universal health care as an equitable, effective, and cost
efficient means of delivering health care.
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