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THE CHALLENGE OF A GLOBAL INTERNET REGULATION 
FOR GLOBAL ELECTRONIC COMMERCE

The Internet is a global operating network exceeding therefore 
national territories. The territoriality principle on which 
regulation in general is based conflicts consequently with the 
international character o f the Internet. In dealing with global 
electronic commerce the question has often been raised whether 
there is a need for a so-called Lex Internet modeled on the Lex 
Mercatoria to deal with the growing conflicts, and whether this 
could be realized in practice. However critics has also been raised 
concerning this concept. What becomes ultimately clear from this 
concise overview is the perception that states are forced to work 
more closely together.

Why a Lex Internet is promoted and difficulties surrounding this 
principle

The Internet is challenging the law because of its intrinsic borderless 
character. The limitations of national laws and regulations become indeed very 
apparent when actions take place on a global level. Undoubtedly the possible 
conflicts between those different national laws based on the territoriality 
principle might arise in a great num ber.1

For (he different problems which arise related to the specific characteristics 
of the Internet phenomenon the introduction of a so-called Lex Internet 
(recalling the idea of a Lex Mercatoria) which supersedes national frontiers has 
been put forward as a possible solution. However in practice it seems so far quite
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difficult to reach agreement on questions of substantive law. International 
cooperation is mostly limited to questions on procedural level. The reason lor 
this different attitude towards harmonization of substantive and procedural 
aspects has to do with cultural diversity and slate sovereignty' which still today 
precludes states from the common introduction of a global regulation.

The Lex Internet as reflection o f the Lex Mercatoria

The Lex Mercatoria (or the Law Merchant) was developed in the Middle 
Ages and was used by merchants to solve disputes resulting from cross- 
bordering trade. Although with the rise of the industrial society the need for 
a more developed system (through the codification of national commercial 
laws), mirrored in the Napoleontic commercial code, set the use of the Lex 
Mercatoria temporarily aside (later on the universal concept of international 
trade law will however develop again moving away from the restrictions of 
national laws), the idea of the Lex Mercatoria has never really vanished and is 
being revived recently in international disputes especially when ruled by 
arbitrators. The Lex Mercatoria can therefore also serve as a guidance to attempt 
to deal with the transnational character of global electronic com m erce.' This is 
also why the idea of a Lex Internet has gained ground.

Critics on the concept of a Lex Internet

Not all authors believe in the concept of a Lex Internet however or in the 
creation of a new world wide legal order for the virtual world in development, 
also defined as cyberspace law. They rather believe in the idea that national 
states need to reflect on the question how they could realize controlling the 
Internet phenomenon.4
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Some authors fear moreover that the establishment of an international 
convention would result in the lowest common denominator,5 and that the 
creation of an international law regulating the content of Internet services 
presupposes the harmonization of national laws which is -according to this view- 
impossible and undesirable because of the cultural diversity which should be 
regarded as a richness in our society and which should be preserved for this 
reason.'1 Poullet phrases this as follows: "We are not o f  the opinion that to a 
global cyberspace corresponds a global regulation or self-regulation. This 
fantasy o f  a global regulatory system does not pay attention to the fa c t that the 
netizens are citizens located in a particular space with its own culture, way o f  
life and regulatory approach. In other words, it is necessary to think globally but 
to act or rule locally”.1

Conclusion

What becomes clear from this concise overview is the perception that real 
harmonization will undoubtedly take more time than the pace with which the 
information society has come to development yet and will in the near and distant 
future.K

However international cooperation is more and more needed and will 
certainly increase. In this way the Internet has substantially added to the 
transformation of society

It also obliges legal scholars to rethink certain concepts and to come 
forward with solutions adapted to the new environment.
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