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A COMPENDIUM OF MAJOR
CALIFORNIA JUVENILE LAW

DECISIONS 1977-79 WITH
BRIEF ANALYSES

It is the purpose of this composition to supply a compilation of
recent juvenile case law in California and to highlight some of the
more significant decisions. The following compendium contains
most of the juvenile law decisions of 1978 as well as several ren-
dered in 1977 and 1979. Thirty cases of particular import are se-
lected and dealt with in much greater detail.

A COMPENDIUM OF RECENT CALIFORNIA JUVENILE LAw CASES*

CASE NAME CITATION HOLDING .

1. In re Hurlic 20 Cal.3d 317, 572 P.2d 57, Jeopardy does not attach
142 Cal. Rptr. 443 (1977). in a hearing where the

sole issue is fitness.

2. In re Lionel P. 20 Cal. 3d 260, 572 P.2d A rehearing not denied
25, 142 Cal. Rptr. 411 within 20 days is deemed
(1977). granted. A 90 day C.Y.A.

diagnostic study does
not extend time.

3. In re Leonard R. 76 Cal. App.3d 100, 142 Case deals with credit
Cal. Rptr. 632 (1977). for time served. Issue is

before California
Supreme Court.

This compendium was compiled with the assistance of Commissioner Reu-
ben A. Ortega and Commissioner Victor I. Reichman. The Compendium was
presented at the 1979 Juvenile Court Judges Institute Panel in San Diego by Com-
missioners Ortega and Reichman.

Commissioner Ortega received his undergraduate education at the University of
New Mexico. He attended the Georgetown University Law Center and was ap-
pointed a commissioner of the Los Angeles Superior Court in 1977.

Commissioner Reichman received his undergraduate education at the Univer-
sity of California, Los Angeles. He attended the University of Southern California
Law Center and was appointed a commissioner of the Los Angeles Superior Court
in 1977.



A COMPENDIUM OF RECENT CALIFORNIA JUVENILE LAW
CASES-Continued

CASE NAME CITATION HOLDING

4. In re Tanya L.

5. Matter of Michael G.

6. James H. v. Superior
Court

7. In re Norma M.

8. In re Kelvin M.

9. Brian W. v. Superior
Court

10. In re Larry T.

11. In re Jose S.

12. Matter of Antonio F.

13. In re Carrie W.

14. In re Robert H.

15. In re Harold M.

76 Cal. App. 3d 725, 143
Cal. Rptr. 31 (1977).

76 Cal. App. 3d 872, 143
Cal. Rptr. 163 (1977).

77 Cal. App. 3d 169, 143
Cal. Rptr. 398 (1978).

77 Cal. App. 396, 143 Cal.
Rptr. 561 (1978).

77 Cal. App. 396, 143 Cal.
Rptr. 561 (1978).

20 Cal. 3d 618, 574 P.2d
788, 143 Cal. Rptr. 717
(1978).

77 Cal. App. 3d 969, 144
Cal. Rptr. 43 (1978).

78 Cal. App. 3d 619, 144
Cal. Rptr. 309 (1978).

78 Cal. App. 3d 440, 144
Cal. Rptr. 466 (1978).

78 Cal. App. 3d 866, 144
Cal. Rptr. 427 (1978).

78 Cal. App. 3d 894, 144
Cal. Rptr. 565 (1978).

78 Cal. App. 3d 380, 144
Cal. Rptr. 744 (1978).

Gladys R. awareness is-
sue regarding twelve
year-old charged with
credit card offense.

Court can impose condi-
tions of probation with-
out declaring minor a
ward.

Court of Appeal set pro-
cedures for determining
minor's competency.

"Foster home" under
county jurisdiction may
not be liberally con-
strued.

Father had a right to
show he was capable of
exercising control over
minor and to deny him
opportunity was a denial
of due process.

Court has discretion to
allow media to attend ju-
venile court proceedings.

An adult conviction does
not deprive a juvenile
court of jurisdiction ab-
sent a finding of fitness.

Improper denial of mo-
tion to disqualify a judge
deprives that judge of ju-
risdiction.

Where no notice sent to
mother's last known ad-
dress and no publication
of citation, due process
was denied.

An express finding of
detriment can be implied
when detriment to child
is only issue presented.

A minor can consent to a
search of his parents'
home.

Prior juvenile proceed-
ings are admissible to
show minor appreciated
wrongfulness of his ac-
tion.
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A COMPENDIUM OF RECENT CALIFORNIA JUVENILE LAW
CASES-Continued

CASE NAME CITATION HOLDING

16. In re Kathy P.

17. In re Richard T.

18. In re James L

19. In re S.W.

20. Jessie W. v. Superior
Court

21. In re John C.

22. In re David K.

23. In re John H.

24. In re Jacqueline H.

25. In re Wayne H.

26. In re Lisa D.

79 Cal. App. 2d 416, 144
Cal. Rptr. 868 (1978).

79 Cal. App. 3d 382, 144
Cal. Rptr. 856 (1978).

79 Cal. App. 3d 577, 145
Cal. Rptr. 104 (1978).

79 Cal. App. 3d 719, 145
Cal. Rptr. 143 (1978).

20 Cal. 3d 893, 576 P.2d
963, 145 Cal. Rptr. 1
(1978).

79 Cal. App. 3d 807, 145
Cal. Rptr. 228 (1978).

79 Cal. App. 3d 992, 145
Cal. Rptr. 349 (1978).

21 Cal. 3d 18, 577 P.2d
683, 145 Cal. Rptr. 548
(1978).

21 Cal. 3d 170, 577 P.2d
683, 145 Cal. Rptr. 357
(1978).

80 Cal. App. 840, 146 Cal.
Rptr. 19 (1978).

81 Cal. App. 3d 192, 146
Cal. Rptr. 178 (1978).

Juvenile traffic court
must provide an ade-
quate record for rehear-
ing.

A minor is not entitled
to Miranda warnings
from his parole officer
during an investigation
of possible parole viola-
tions.

Drawing, exhibiting
deadly weapon is not a
necessarily lesser includ-
ed offense of robbery.

Psychotherapist-patient
privilege upheld over
CAL. WELF. INST. CODE
§ 5328.

Jeopardy attached when
minor was acquitted by
referee.

Search of cigarette pack-
age in minor's hand was
unlawful.

Evidence was insuffi-
cient to sustain the peti-
tion.

Reviewing court
presumes that judge's
approval of C.Y.A. order
is based on same rea-
sons as referee.

Relief will be given to
indigent parent for fail-
ure to file if not in-
formed of right to ap-
pointed counsel.

Unnecessary delay
before taking minor
before probation officer.

Standard of proof used
to support a dependency
order is a preponderence
of the evidence test, not
a clear and convincing
standard.



A COMPENDIUM OF RECENT CALIFORNIA JUVENILE LAW
CASES-Continued

CITATION

27. In re Christopher S.

28. Matter of James S.

29. In re Robin M.

30. In re Michael C.

31. In re Carmaleta B.

32. In re Richard E.

33. In re Donald L.

34. In re Darryl T.

35. In re David B.

36. In re John W.

37. In re Ricky B.

38. In re D.C.L.

39. In re Roland K.

80 Cal. App. 3d 198, 144
Cal. Rptr. 893 (1978).

81 Cal. App. 3d 198, 144
Cal. Rptr. 893 (1978).

21 Cal. 3d 337, 579 P.2d 1,
146 Cal. Rptr. 352 (1978).

21 Cal. 3d 471, 579 P.2d 7,
146 Cal. Rptr. 358 (1978).

21 Cal. 3d 482, 579 P.2d
574, 146 Cal. Rptr. 623
(1978).

21 Cal. 3d 349, 579 P.2d
495, 146 Cal. Rptr. 604
(1978).

81 Cal. App. 3d 770, 146
Cal. Rptr. 720 (1978).

81 Cal. App. 3d 874, 146
Cal. Rptr. 771 (1978).

81 Cal. App. 3d 806, 146
Cal. Rptr. 815 (1978).

81 Cal. App. 3d 994, 146
Cal. Rptr. 826 (1978).

82 Cal. App. 3d 106, 146
Cal. Rptr. 828 (1978).

82 Cal. App. 3d 123, 147
Cal. Rptr. 54 (1978).

82 Cal. App. 3d 295, 147
Cal. Rptr. 96 (1978).

Evidence was insuffi-
cient to sustain loitering
offense.

Section 777 modification
can be sustained on sole
ground that minor was
not placeable.

A detained minor must
be released if adjudica-
tion hearing is not com-
menced within 15 court
days even if petition is
reflled.

A minor's request to see
his probation officer in-
vokes his fifth amend-
ment privilege.

An order to free a child
from parental custody
and control must rest on
present circumstances as
well as past facts.

In a proceeding to free
child from parental cus-
tody, failure to appoint
counsel for child is not
error absent a miscar-
riage of justice.

No jeopardy with rehear-
ing when referee grants
motion to suppress evi-
dence.

C.Y.A. commitment can-
not be for punishment,
nor can it be based sole-
ly on the gravity of the
offense.

Co-conspirator's state-
ment was admissible.

Case dealt with disposi-
tion computation.

Minor is entitled to dis-
covery of minor witness'
rap sheet.

Court found insufficient
evidence to sustain tres-
pass.

Minor's fifth amendment
privilege asserted when
he asked for parent.

CASE NAME HOLDING
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CAsEs-Continued
CASE NAME CITATION HOLDING

40. In re Carl L.

41. In re Christopher B.

42. In re Cindy E.

43. In re John S.

44. In re James R.

45. In re Eleanor A.

46. In re Gary O.

47. In re Tony C.

48. In re Jon D.

49. Matter of Peter B.

50. In re Patrick W.

82 Cal. App. 3d 423, 147
Cal. Rptr. 125 (1978).

82 Cal. App. 3d 608, 147
Cal. Rptr. 390 (1978).

83 Cal. App.3d 393, 147
Cal. Rptr. 812 (1978).

83 Cal. App. 3d 285, 147
Cal. Rptr. 771 (1978).

83 Cal. App. 977, 148 Cal.
Rptr. 145 (1978).

84 Cal. App. 3d 184, 148
Cal. Rptr. 315 (1978).

84 Cal. App. 3d 38, 148
Cal. Rptr. 276 (1978).

21 Cal. 3d 888, 582 P.2d
957, 148 Cal. Rptr. 366
(1978).

84 Cal. App. 3d 337, 148
Cal. Rptr. 677 (1978).

84 Cal. App. 3d 583, 148
Cal. Rptr. 762 (1978).

84 Cal. App. 3d 520, 148
Cal. Rptr. 735 (1978).

Sufficient evidence was
presented to show minor
appreciated wrongfulness
of his action.

The exclusionary rule
does not apply to § 300
proceedings.

Removal of minor re-
quires finding that con-
tinued custody by par-
ents is detrimental to
minor.

Evidence supported Ri-
cardo M. time.

Minor waived right to
complain of lack of tran-
script on appeal when no
rehearing was sought.

Placement out of county
does not change minor's
residence.

Minor is allowed to with-
draw an admission when
not advised until after
his plea that probation
on earlier charges could
be revoked.

Possibility of innocent
explanation does not
preclude investigative
stop.

A juvenile who has been
declared a ward pursu-
ant to § 602 is not also
subject to a fine.

An inadmissible confes-
sion from a prior case is
admissible in disposition
hearing.

Failure to inform minor
that responsible adult
relative was available vi-
olated Miranda.
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CASES-Continued
CITATION

51. In re Donald R.

52. In re Gregory S.

53. In re Terry D.

54. In re Michael T.

55. In re Ferdinand R.

56. In re Ramon M.

57. In re Louis F.

58. Matter of Leonard
M.

59. In re Johnny V.

60. In re Renaldo R.

61. Matter of Anthony J.

85 Cal. App. 3d 29, 149
Cal. Rptr. 152 (1978).

85 Cal. App. 3d 206, 149
Cal. Rptr. 216 (1978).

83 Cal. App. 3d 890, 148
Cal. Rptr. 221 (1978).

14 Cal. App. 3d 907, 149
Cal. Rptr. 87 (1978).

85 Cal. App. 3d 303, 149
Cal. Rptr. 342 (1978).

22 Cal. 3d 388, 584 P.2d
512, 149 Cal. Rptr. 387
(1978).

85 Cal. App. 3d 611, 149
Cal. Rptr. 642 (1978).

85 Cal. App. 3d 887, 149
Cal. Rptr. 791 (1978).

85 Cal. App. 3d 120, 149
Cal. Rptr. 180 (1978).

86 Cal. App. 3d 250, 150
Cal. Rptr. 71 (1978).

86 Cal. App. 3d 164, 150
Cal. Rptr. 183 (1978).

Nighttime service of
search warrant upheld.

C.Y.A. commitment for
13-year-old regarding
robbery upheld.

Two different standards
of review for cases in-
volving neglected chil-
dren and children in fos-
ter homes is not a denial
of equal protection.

Insufficient evidence to
sustain child as aider
and abettor but substan-
tial evidence to support
intimidation charge.

Application for rehearing
can be made no earlier
than order to which it is
directed.

The A.L.I. test for insani-
ty governs the defense of
idiocy.

Court found sufficient
evidence to sustain de-
linquency adjudication.

Incompetency of counsel
is not established by fail-
ure to seek psychiatric
examination of five-year-
old rape victim.

Trial court lacked juris-
diction to find minor had
committed assault by
force to produce great
bodily injury, offense
was not a lesser includ-
ed in crime of murder.

To sustain a modification
in disposition must find
that disposition was not
effective in rehabilita-
tion.

Beyond a reasonable
doubt standard regard-
ing voluntariness of con-
fession is required.

CASE NAME HOLDING
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CASES--Continued

CASE NAME

62. In re Amott M.

63. In re Stanley F.

64. In re David E.

65. In re Eric Craig J.

66. In re Dennis C.

67. In re Raymond P.

68. In re Beatrice T.

69. In re Kenneth T.

70. In re Danny T.

71. In re Heidi T.

CITATION

86 Cal. App. 3d 338, 150
Cal. Rptr. 205 (1978).

86 Cal. App. 3d 568, 152
Cal. Rptr. 5 (1978).

85 Cal. App. 3d 632, 150
Cal. Rptr. 718 (1978).

86 Cal. App. 3d 573, 150
Cal. Rptr. 299 (1978).

86 Cal. App. 3d 603, 150
Cal. Rptr. 356 (1978)
hearing granted.

86 Cal. App. 3d 797, 150
Cal. Rptr. 537 (1978)
hearing denied.

87 Cal. App. 3d 151, 150
Cal. Rptr. 754 (1978).

87 Cal. App. 3d 143, 150
Cal. Rptr. 737 (1978).

22 Cal. 3d 902, 587 P.2d
714, 150 Cal. Rptr. 918
(1978).

87 Cal. App. 3d 864, 151
Cal. Rptr. 263, (1978).

HOLDING

Notification that court
will consider entire rec-
ord is not necessary pri-
or to adjudication hear-
ing.

Judge may examine mi-
nor in chambers without
parents.

Only clear and convinc-
ing evidence is required
to sever parent-child re-
lationship.

Court must consider in-
stances of aggravation
before maximum time
can be imposed.

CAL. WELF. & INST. CODE

§ 726 declared unconsti-
tutional: cannot confine
minor longer than an
adult.

CAL. CIv. CODE § 232(a)
is not unconstitutionally
vague.

Court has no discretion
other than to order es-
tate to pay for support
and maintenance of mi-
nor declared dependent.

CAL. WELF. & INST. CODE

§ 253 permits judge to or-
der a rehearing on his
own motion for disposi-
tion.

Request for rehearing
not denied or extended
for good cause within 20
days is deemed granted.

Standard of evidence in
a free custody proceed-
ing is clear and convinc-
ing evidence.
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CASES-Continued

CASE NAME

72. In re Alonzo C.

73. In re Mitchell P.

74. In re Tony S.

75. In re Louis F.

76. In re Davis

77. In re Joaquin S.

78. In re Jonathan S.

79. In re Steven B.

80. In re W.O.

81. In re Fred J.

82. In re Carrie W.

CITATION

87 Cal. App. 3d 707, 151
Cal. Rptr. 192 (1978).

22 Cal. 3d 946, 587 P.2d
1144, 151 Cal. Rptr. 330
(1978).

87 Cal. App. 3d 429, 151
Cal. Rptr. 84 (1979) hear-
ing denied.

85 Cal. App. 3d 611, 149
Cal. Rptr. 642 (1978).

87 Cal. App. 3d 919, 151
Cal. Rptr. 29 (1978).

88 Cal. App. 3d 80, 151
Cal. Rptr. 508 (1978).

88 Cal. App. 3d 468, 151
Cal. Rptr. 810 (1979).

88 Cal. App. 3d 866, 152
Cal. Rptr. 116 (1979).

88 Cal. App. 3d 906, 152
Cal. Rptr. 130 (1979).

89 Cal. App. 3d 168, 152
Cal. Rptr. 327 (1979).

89 Cal. App. 3d 642, 152
Cal. Rptr. 690 (1979).

HOLDING

Motion to suppress
granted because act was
not committed in of-
ficer's presence.

Uncorroborated
accomplice testimony
can sustain a petition.

CAL. WELF. & INST. CODE

§ 1737 applies only to
commitment from adult
court.

Search and seizure up-
held, when minor re-
quests any contact with
parents burden is on
people to show he did
not invoke fifth amend-
ment.

Trial court granted
habeas corpus to compel
C.Y.A. to advance parole
consideration dates by
precommitment time,
court of appeal reversed
holding regulations are
within powers of C.Y.A.

Polygraph evidence is
not admissible in a CAL.
WELF. & INST. CODE

§ 778 proceeding.

Ex parte contacts be-
tween court and counsel
although a violation of
rules of professional con-
duct, did not prejudice
minor in this case.

Lack of record allows
substitute when court is
able to pass on ques-
tions raised.

Marijuana and cocaine
do not necessarily make
home unfit for children.

Juvenile court has inher-
ent power to entertain
prehearing challenge to
petition's sufficiency by
motion alien to demurrer.

Discretion is abused if
commitment is unneces-
sary to accomplish pur-
pose of rehabilitation
and is punitive in nature.
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CASEs-Continued
CITATION

83. In re Owen E.

84. In re Donald B.

85. In re Perrone C.

86. In re Frank F.

87. In re James V.

23 Cal. 3d 398, - P.2d -,

- Cal. Rptr. - (1979).

89 Cal. App. 3d 804, 152
Cal. Rptr. 868 (1979).

90 Cal. App. 3d 97, 153
Cal. Rptr. 275 (1979).

90 Cal. App. 3d 383, 153
Cal. Rptr. 375 (1979).

90 Cal. App. 3d 300, 153
Cal. Rptr. 334 (1979).

A motion under CAL.
WELF. & INST. CODE § 779
is not proper for recall-
ing a C.Y.A. commitment
after a denial of parole.

Juvenile court may hold
disposition on adult de-
fendant for a crime com-
mitted as a minor.

A referee may not hear
an adjudication absent a
stipulation.

Evidence supported a
finding under CAL. PE-
NAL CODE § 192(3) rather
than CAL. VEHICLE CODE
§ 23101.

Imposition of upper term
without showing of ag-
gravation is proper.

BRIAN W. V. SUPERIOR COURT OF Los ANGELES COUNTY

20 Cal. 3d 618, 574 P.2d 788, 143 Cal. Rptr. 717 (1978)

Brian, a seventeen year old juvenile, was charged with murder,
kidnapping for the purpose of robbery, grand theft and receiving
stolen property. Because the petitioner was a minor he was ar-
raigned in juvenile court pursuant to Welfare and Institutions
Code Section 602.1 The prosecution moved for a fitness hearing
under Welfare and Institutions Code Section 707.2 The purpose of

1. CAL. WELF. & INST. CODE § 602 (West Supp. 1978) provides that a minor
under the age of 18 years who violates any law or ordinance is within the jurisdic-
tion of the juvenile court and may be adjudged a ward of the court.

2. The applicable part of Welfare and Institutions Code § 707 subdivision (b)
provides:

(b) In any case in which a minor is alleged to be a person described in
Section 602 by reason of the violation, when he was 16 years of age or
older, of one of the following offenses:

(1) Murder;

(6) Kidnapping for purpose of robbery;

(12) Any offense described in Section 1203.09 of the Penal Code, upon
motion of the petitioner made prior to the attachment of jeopardy the
court shall cause the probation officer to investigate and submit a report

CASE NAME HOLDING



a fitness hearing is to determine whether a minor over the age of

sixteen should be tried as an adult based on his past behavior.

The minor moved for a closed hearing. The court granted the
request with regard to the general public but ruled that members
of the recognized news media may attend a juvenile fitness hear-
ing.

Counsel for Brian argued that under Section 676 of the Welfare
and Institutions Code, the statute dealing with persons who may
be admitted to juvenile hearings, press attendance at a closed
fitness hearing is inconsistent with the confidentiality assured by
law. Section 676 provides:

Unless requested by the minor concerning whom the petition has been
filed and any parent or guardian present, the public shall not be admitted
to a juvenile court hearing. The judge or referee may nevertheless admit
such persons as he deems to have a direct and legitimate interest in the
particular case or the work of the court.3

In holding that recognized media representatives may attend
juvenile proceedings the California Supreme Court referred to
the Report of the Governor's Special Study Commission on Juve-
nile Justice. "Section 676 was taken verbatim from the draft stat-
ute proposed by the study commission and added as a new code
section."4 The court quoted from the Report of the Governor's
Special Study Commission:

We believe the press can assist juvenile courts in becoming more effective
instruments of social rehabilitation by providing the public with greater
knowledge of juvenile court processes, procedures, and unmet needs. We,
therefore, urge juvenile courts to actively encourage greater participation
by the press. It is the feeling of the Commission that proceedings of the
juvenile court should be confidential, not secret.5

on the behavioral patterns and social history of the minor being consid-
ered for unfitness. Following submission and consideration of the report,
and of any other relevant evidence which the petitioner or the minor may
wish to submit the juvenile court shall find that the minor is not a fit and
proper subject to be dealt with under the juvenile court law unless it con-
cludes that the minor would be amenable to the case, treatment and train-
ing program available through the facilities of the juvenile court based
upon an evaluation of the following criteria:

(i) The degree of criminal sophistication exhibited by the minor, and
(ii) Whether the minor can be rehabilitated prior to the expiration of

the juvenile court's jurisdiction, and
(iii) The minor's previous delinquent history, and
(iv) Success of previous attempts by the juvenile court to rehabilitate

the minor, and
(v) The circumstances and gravity of the offenses alleged to have been

committed by the minor.
CAL. WELF. & INST. CODE § 707 (West Supp. 1978).

3. CAL. WELF. & INST. CODE § 676 (West 1972).
4. Brian W. v. Superior Court of Los Angeles County, 20 Cal. 3d 618, 622, 574

P.2d 788, 790, 143 Cal. Rptr. 717, 719 (1978).
5. REPORT OF THE GOVERNOR'S SPECIAL STUDY COMMISSION ON JUVENILE JUS-

TICE, Part I-Recommendation for Changes in California's Juvenile Court Law, 24
(1960).

834
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The California Supreme Court concluded "that in vesting the
judge with discretion to admit to juvenile court proceedings per-
sons having a 'direct and legitimate interest in the particular case
or the work of the court,' it was the purpose of the Legislature to

allow press attendance at juvenile hearings."6 The court deter-
mined that allowing the press to attend juvenile proceedings
under Section 676 did not interfere with the rehabilitative philoso-
phy and did not unduly stigmatize a juvenile offender because the
judge exercises control over the disclosure of a minor's identity.

IN RE JOSE S.

78 Cal. App. 3d 619, 144 Cal. Rptr. 309 (1978)

A seventeen-year-old was granted one year probation for com-
mitting an act of oral copulation on a minor girl. Judge Kirk, one
of several judges who review juvenile matters in the Superior
Court of Imperial County, released the minor to his parent's cus-
tody and re-scheduled the jurisdictional hearing. Judge Kirk per-
mitted the filing of a polygraph examination exonerating the

minor. The deputy district attorney stated that the victim would
also submit to a polygraph. This prompted Judge Kirk to direct a

second continuance of the hearing for July 14, but informed them
that he would not be present. Judge Gillespie sat before the July
14 hearing; however, this too was continued until September 15.
The counsel for the minor, on August 31, filed a motion under
Code of Civil Procedure section 170.6, to disqualify Judge Kirk.1
The juvenile court judge summarily denied the motion. The

grounds for the dismissal were not known since no reporter was
present at the disqualification hearing.

Code of Civil Procedure section 170.6 provides any party or at-

torney involved in juvenile proceedings may make an oral or writ-
ten motion to disqualify the assigned judge, commissioner or
referee. Such a motion must be supported by an affidavit to the

effect that the judge is prejudiced against such party or attorney
so that the client cannot obtain an impartial trial. "If the motion

6. 20 Cal. 3d at 623, 574 P.2d at 791, 143 Cal. Rptr. at 720 (1978).
1. California Code of Civil Procedure § 170.6 provides that no judge, court

commissioner, or referee shall hear any matter when it is established that the
judge or court commissioner is prejudiced against any party or attorney. CAI. Crv.
PRoc. CODE § 170.6 (West Supp. 1978).



is timely and is in proper form immediate disqualification is
mandatory. The judge must recuse himself without further proof
and the case must be reassigned to another judge."2

The Second District Court of Appeal's main concern in this case
was the timeliness of Jose Luis' motion. The Code of Civil Pro-
cedure section 170.6 subdivision (2) states the general rule. The
disqualification of the judge is permitted at any time prior to the
commencement of the trial. That time is defined as:

the drawing of the name of the first juror, or if there be no jury, after the
making of an opening statement by counsel for plaintiff, or if there be no
such statement, then after swearing in the first witness or the giving of
any evidence or after trial of the cause has otherwise commenced.3

The court noted there are two exceptions to the primary right to
challenge the judge at any time before the cause has otherwise
commenced. The first exception to the general rule is the "ten
day-five day" provision: "Where the judge ... assigned to or who
is scheduled to try the cause or hear the matter is known at least
10 days before the date set for trial of hearing, the motion shall be
made at least five days before that date." 4 The second exception
is the "master calendar" exception.5 The court did not find this
exception factually applicable.

The court of appeal determined that the applicable rule was the
"ten day-five day" rule subject to a 1965 amendment to the Code
of Civil Procedure section 170.6.6 "Jose Luis' August 31 motion to
disqualify Judge Kirk from hearing the jurisdictional proceeding

2. The Code of Civil Procedure § 170.6 subdivision (2) provides in critical
part:

Where the judge, court commissioner, or referee assigned to or who is
scheduled to try the cause or hear the matter is known at least 10 days
before the date set for trial or hearing, the motion shall be made at least
five days before that date. If directed to the trial of a cause where there is
a master calendar, the motion shall be made to the judge supervising the
master calendar, not later than the time the cause is assigned for trial. In
no event shall any judge, court commissioner, or referee entertain such
motion if it be made after the drawing of the name of the first juror, or if
there be no jury, after the making of an opening statement by counsel for
plaintiff, or if there be no such statement, then after swearing in the first
witness or the giving of any evidence or after trial of the cause has other-
wise commenced. If the motion is directed to a hearing (other than the
trial of a cause), the motion must be made not later than the commence-
ment of the hearing. In the case of trials or hearings not herein specifi-
cally provided for, the procedure herein specified shall be followed as
nearly as may be. The fact that a judge, court commissioner, or referee
has presided at or acted in connection with a pretrial conference or other
hearing, proceeding or motion prior to trial and not involving a determina-
tion of contested fact issues relating to the merits shall not preclude the
later making of the motion provided for at the time and in the manner
hereinbefore provided.
3. Id.
4. Id.
5. Id.
6. Id.
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was made more than ten days before September 15; therefore the
motion was timely under the ten day-five day rule .... "

The court's decision turned upon the fact that a juvenile case is
assigned to a particular department and not to a specific judge.
Therefore, the court found that the motion was timely although it
was brought against the same judge who presided over the mi-
nor's jurisdictional hearing before several continuances had been
given.

A consequent and undue hardship on the litigant flows which negates the
underlying thrust of Code of Civil Procedure section 170.6-to grant to the
litigant a single reasonable opportunity to disqualify a known trial judge.
To effectuate this legislative intent, the cases have evolved this rule:
Where the hearing date is set, but postponed, a disqualification motion
filed five days before the postponed date is timely.8

The court held that the effect of the juvenile court judge's im-
proper refusal to recuse himself resulted in his loss of jurisdic-
tion. Therefore, the order and judgment he made were void.

IN RE CARRIE W.

78 Cal. App. 3d 866, 144 Cal. Rptr. 427 (1978)

Carrie W. and her brother were removed from the custody of
their mother because of the mother's extreme emotional instabil-
ity. The evidence showed that the financial and physical needs of
the children were well met and that the children were not physi-
cally abused.

The juvenile court found under the California Welfare and In-
stitutions Code Section 726(a)' that the parent was incapable of

7. In re Jose S., 78 Cal. App. 3d 619, 626, 144 Cal. Rptr. 309, 312 (1978).
8. Id. at 627, 144 Cal. Rptr. at 312.
1. California Welfare and Institutions Code § 726 provides in part:

In all cases wherein a minor is adjudged a ward or dependent child of the
court, the court may limit the control to be exercised over such ward or
dependent child by any parent or guardian and shall by its order clearly
and specifically set forth all such limitations, but no ward or dependent
child shall be taken from the physical custody of a parent or guardian un-
less upon the hearing the court finds one of the following facts:
(a) That the parent or guardian is incapable of providing or has failed or

neglected to provide proper maintenance, training and education for
the minor.

(b) That the minor has been tried on probation in such custody and has
failed to reform.

(c) That the welfare of the minor requires that his custody be taken
from his parent or guardian ....

CAI WELF. & INST. CODE § 726 (West Supp. 1978).



providing maintenance, training and education for the minors.
The mother on appeal claimed there was insufficient evidence to
support a finding of dependency pursuant to Welfare and Institu-
tions Code Section 300(a) 2 and that the court failed to find that it
would be detrimental to return the children to the mother. "Sec-
tion 300 permits the juvenile court to assert jurisdiction over chil-
dren and declare them dependents of the court."3

At issue was whether the juvenile court had made an express
finding of detriment required by Welfare and Institutions Code
Section 726. The court of appeal examined two cases dealing with
an analogous finding requirement for Section 4600 of the Civil
Code. In In re B.G.4 the supreme court said:

We conclude that section 4600 permits the juvenile court to award custody
to a nonparent against the claim of a parent only upon a clear showing
that such award is essential to avert harm to the child. A finding that such
an award will promote the "best interest" of the "welfare" of the child will
not suffice. 5

Although, here there was no express finding of detriment the
court reasoned that the finding can be implied from the words of
the juvenile court:

I . . . find that the parent or guardian is incapable of providing, or has
failed and neglected to provide proper maintenance, training, education,
for the minor, and the welfare of the minor requires that custody be taken
from the parent or guardian.

6

The court also relied on Chaffin v. Frye.7 There, minor children
were taken from their parents' custody without making an ex-
press finding of detriment pursuant to section 4600. The judgment
was upheld because the pleadings and the evidence presented at
the hearing disclosed that the only question presented to the trial

2. The applicable part of Welfare and Institutions Code § 300, dealing with
the jurisdiction of the court, provides:

Any person under the age of 18 years who comes within any of the follow-
ing descriptions is within the jurisdiction of the juvenile court which may
adjudge such person to be a dependent child of the court:
(a) Who is in need of proper and effective parental care or control and

has no parent or guardian, or has no parent or guardian willing to ex-
ercise or capable of exercising such care or control, or has no parent
or guardian actually exercising such care or control.

CAL WELF. & INST. CODE § 300 (West Supp. 1978).
3. In re Carrie W., 78 Cal. App. 3d 866, 870, 144 Cal. Rptr. 427, 429 (1978).
4. 11 Cal. 3d 679, 523 P.2d 244, 114 Cal. Rptr. 444 (1974).
5. 11 Cal. 3d 679, 698-99, 523 P.2d 244, 257, 114 Cal. Rptr. 444, 457 (1974). The

applicable parts of California Civil Code § 4600 state:
Before the court makes any order awarding custody to a person or per-
sons other than a parent, without the consent of the parents, it must make
a finding that an award of custody to a parent would be detrimental to the
child and the award to a nonparent is required to serve the best interests
of the child ....

CAL. Cirv. CODE § 4600 (West Supp. 1978).
6. 78 Cal. App. 3d at 873, 144 Cal. Rptr. at 430.
7. 45 Cal. App. 3d 39, 119 Cal. Rptr. 22 (1975).
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court was whether an award of custody to the mother would be
detrimental to the children. The court felt that whenever the pro-
ceeding is predicated entirely upon "specific instances of detri-
ment" an implied finding of detriment is made which will satisfy
the requirement of an express finding.

The court of appeal followed this rationale developed in the two
civil code cases and determined that an implied finding of a detri-
ment was sufficient under Welfare and Institutions Code section
726.

MATTER OF ANTONIO F.
78 Cal. App.3d 440, 144 Cal. Rptr. 466 (1978)

Antonio and his brothers and sisters were left in the care of
their aunt when their mother, Maria Nunez F., was notified by the
United States Department of Immigration that she would have to
leave the country. The children remained with their aunt, Mrs.
Salazar, for five years. During this time the court found that Mrs.
Salazar was receiving money regularly from the mother for the
support of these children. Mrs. Salazar applied for and obtained
welfare aid for the children. The Department of Public Welfare
referred the case to the probation department and a petition was
filed in the juvenile court asking that all the children be declared
"dependent children" pursuant to section 600(a) of the Welfare
and Institutions Code.'

Maria Nunez F. did not receive notice as to any of the California
Welfare and Institutions Code section 600(a) proceedings or an-
nual review proceedings. It was only after the filing of a free from
custody petition by the San Diego County Department of Public
Welfare that the mother received notice.

The court examined the statutory requirements of notice appli-

1. Former California Welfare and Institutions Code § 600 provided in part:
Any person under the age of 18 years who comes within any of the fol-

lowing descriptions is within the jurisdiction of the juvenile court which
may adjudge such person to be a dependent child of the court.
(a) Who is in need of proper and effective parental care or control and

has no parent or guardian, or has no parent or guardian willing to ex-
ercise or capable of exercising such care or control, or has no parent
or guardian actually exercising such care or control.

CAL. WELF. & INST. CODE § 600 (West 1972). Repealed by Stats. 1976, c. 1068, p. -,
§ 20.



cable to Welfare and Institutions Code section 600. They are
found in Welfare and Institutions Code section 656, which stated
prior to amendment in 1978:

A petition to commence proceedings in the juvenile court to declare a mi-
nor a ward or a dependent child of the court shall be verified and must
contain:

(e) The name or names and residence address, if known to petitioner, of
all parents and guardians of such minor. If there is no parent or guardian
residing within the state, or if his place of residence is not known to peti-
tioner, the petition must also contain the name and residence address, if
known, of any adult relative residing within the county, or, if there be
none, the adult relative residing nearest to the location of the court. 2

Also, the Welfare and Institutions Code section 658 provided:
Upon the filing of the petition, the clerk of the juvenile court shall issue a
notice, to which shall be attached a copy of the petition, and he shall
cause the same to be served upon the minor, if the minor is 14 or more
years of age or, in a case in which the minor is alleged to be a person de-
scribed in Section 6013 or 6024, if the minor is eight or more years of age,
and upon each of the persons described in subdivision (e) of Section 656
whose residence addresses are set forth in said petition and thereafter
before the hearing upon all such persons whose residence addresse be-
comes known to the clerk. If the petition alleges that the minor is a per-
son described in Section 601 or 602 the clerk shall issue a copy of the
petition, to the minor's attorney and to the district attorney if the district
attorney has notified the clerk of the court that he wishes to receive such
petition, containing the time, date, and place of the hearing.5

2. CA. WELF. & INST. CODE § 656(e) (West 1972). This section was amended
in 1976, deleting reference to "dependent child" status. (1976 Cal. Stats. ch. 1068, p.
-, 537.

3. The applicable part of section 601 states:
(a) Any person under the age of 18 years who persistently or habitually

refuses to obey the reasonable and proper orders or directions of his
parents, guardian, or custodian, or who is beyond the control of such
person, or who is under the age of 18 years when he violated any or-
dinance of any city or county of this state establishing a curfew
based solely on age is within the jurisdiction of the juvenile court
which may adjudge such person to be a ward of the court.

CA. WELF. & INST. CODE § 601 (West Supp. 1978).
4. Section 602 also deals with the jurisdiction of the juvenile court. It pro-

vides:
Any person who is under the age of 18 years when he violates any law of
this state or of the United States or any ordinance of any city or county of
this state defining crime other than an ordinance establishing a curfew
based solely on age, is within the jurisdiction of the juvenile court, which
may adjudge such person to be a ward of the court.

CAL. WELF. & INST. CODE § 602 (West Supp. 1978).
5. CAL. WELF. & INST. CODE § 658 (West 1972). The section has been subse-

quently amended to read as follows:
Upon the filing of the petition, the clerk of the juvenile court shall issue a
notice, to which shall be attached a copy of the petition, and he shall
cause the same to be served upon the minor, if the minor is ... eight or
more years of age, and upon each of the persons described in subdivision
(e) of Section 656 whose residence addresses are set forth in said petition
and thereafter before the hearing upon all such persons whose residence
addresses become known to the clerk .... The clerk shall issue a copy of
the petition, to the minor's attorney and to the district attorney, if the dis-
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The court of appeal found that no notice was in fact ever sent to
Maria Nunez F. because it was "impossible" to determine her res-
idence address. Moreover, no letter or notice of the proceedings
was sent to the mother at her last known address.

The court determined that "The statutory duties . . . imposed
upon the clerk of the juvenile court to give notices to 'each of the
persons described in subdivision (e) of Section 656 whose resi-
dence addresses are set forth in said petition' does not set forth
the full measure of the due process where a Welfare and Institu-
tions Code section 600(a) proceeding is undertaken." 6 The court
of appeal, cited Lois R. v. Superior Court of Los Angeles County,7

which held that a section 600 petition deprives the parents of a
valued right. "The parental right to have children and to the cus-
tody of those children is included among the liberties protected
by the due process clause."8

The appellate court decided that notice is such a fundamental
ingredient of due process that it cannot be left to the inadequate
notice requirements of Welfare and Institutions Code sections 656
and 658. The court then examined for analogy the free from cus-
tody proceeding under Civil Code section 232.9 Section 235 of the

trict attorney has notified the clerk of the court that he wishes to receive
such petition, containing the time, date and place of the hearing.

(Amended by 1972 Cal. Stats. ch. 906, p. 1610, § 3 and 1976 Cal. Stats., ch. 1068, p.-,
§ 38).

6. Matter of Antonio F., 78 Cal. App. 3d 440, 447, 144 Cal. Rptr. 466, 470 (1978).
7. 19 Cal. App. 3d 895, 97 Cal. Rptr. 158 (1971).
8. Id. at 901, 97 Cal. Rptr. at 163.
9. California Civil Code § 232 (a)(2) and (a)(7) provide:
(a) An action may be brought for the purpose of having any person

under the age of 18 years declared free from the custody and control
of either or both of his parents when such person comes within any
of the following descriptions:

(2) Who has been cruelly treated or neglected by either or both of
his parents, if such person has been a dependent child of the ju-
venile court, and such parent or parents deprived of his custody
for the period of one year prior to the filing of a petition praying
that he be declared free from the custody and control of such
cruel or neglectful parent or parents.

(7) Who has been cared for in one or more foster homes under the
supervision of the juvenile court, the county welfare depart-
ment or other public or private licensed child-placing agency for
two or more consecutive years, providing that the court finds by
clear and convincing evidence that return of the child to his par-
ent or parents would be detrimental to the child and that the
parent or parents have failed during such period, and are likely
to fail in the future, to



Civil Code permits the issuance of a citation upon the filing of the
Civil Code section 232 petition. Civil Code section 235(a) pro-
vides:

Such citation shall be served in the manner provided by law for the serv-
ice of a summons in a civil action, other than by publication. 10

Section (b) provides:
If the father or mother of such minor person. . . cannot, with reasonable
diligence, be served as provided for in subdivision (a), or if his or her
place of residence is not known to petitioner. . . [an affidavit to that effect
shall be filed and] [tihereupon the court shall make an order that the
service be made by the publication. . . .11

The court also looked to In re Beebe.' 2 The Beebe court said
"[iIt is difficult to conceive of 'reasonable diligence' in attempting
service without some diligence in seeking [an] address."' 3 The
court concluded that the efforts made to locate Maria Nunez F.
were not reasonably calculated to locate her and to appraise her
of the pending section 600(a) proceeding. As a result, the juvenile
court did not acquire jurisdiction over the children in the section
600(a) proceedings without service of process or notice to her.

Another issue was raised on appeal regarding the action of the
trial court declaring the minors free from their mother's custody
and control on the grounds that they were cared for in a "foster
home . . . for two or more consecutive years .. ,"14 The court
said that "Civil Code section 232(a)(7) must be read and inter-
preted in the light of statutes dealing in the same subject matter
[citations omitted] and harmonized with the whole system of law
of which it is a part [citations omitted]."15 The court then ex-
amined Welfare and Institutions Code section 1125116 which au-
thorizes aid and services for children placed in foster homes
pursuant to § 232(a) (7).17 This section defines foster care as "care

(i) Provide a home for said child;
(ii) Provide care and control for the child;

(iii) Maintain an adequate parental relationship with the
child; and

(iv) Maintain continuous contact with the child, unless unable
to do so.

Physical custody of the child by the parent or parents for insub-
stantial periods of time during the required two-year period will
not serve to interrupt the running of such period.

CAL. CIV. CODE § 232 (a) (2), (a) (7) (West Supp. 1978).
10. CAL. CiV. CODE § 235 (a) (West Supp. 1978).
11. CAL. Crv. CODE § 235 (b) (West Supp. 1978) (emphasis added).
12. 40 Cal. App. 3d 643, 115 Cal. Rptr. 322 (1974).
13. Id. at 645, 115 Cal. Rptr. at 324.
14. CAL. Crv. CODE § 232 (a) (7) supra note 9.
15. 78 Cal. App. 3d at 453, 144 Cal. Rptr. at 474 (1978).
16. California Welfare and Institutions Code § 11251 explicitly states that "'fos-

ter care' means care other than in the home of his parent or relative." CAL. WELF.
& INST. CODE § 11251 (West Supp. 1978).

17. CAL. Civ. CODE § 232(a) (7) supra note 9.
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other than in the home of his parent or relative ... "18

Because Welfare and Institutions Code section 11251 specifi-
cally excludes a child residing with a relative from the definition
of a foster home the court concluded that Civil Code section
232(a) (7) did not factually apply here since the children had re-
mained with their aunt. The court stated that Civil Code section
232(a) (7) "does not authorize a free from custody order where the
placement has been in a home not within the definition of Wel-
fare and Institutions Code § 11251(b)."19

IN RE ROBERT H.

78 Cal. App. 3d 894, 144 Cal. Rptr. 565 (1978)

Having received information that Robert H. had been involved
in the theft of two motorcycles, two police officers went to his res-
idence to talk to him. Upon learning that Robert H. was not at
home, they then inspected the neighborhood and found a stolen
motorcycle within one-half block of the defendant's home. The of-
ficers then returned to Robert H.'s home and found him present.

After responding in the negative to whether a stolen motorcycle
was being concealed in the garage, Robert H. was asked by the of-
ficers if they could search the garage. The officers informed the
thirteen year old that he could refuse to consent to such a search;
however, consent was granted. The search produced no evidence.
The officers then requested permission to search the backyard,
again informing Robert H. of his right to refuse consent. Robert
H. again consented and the police found a stolen motorcycle par-
tially concealed.

Robert H. was declared a ward of the court pursuant to Welfare
and Institutions Code section 602.1 At issue was whether a minor

18. CAL. WELF. & INST. CODE § 11251 (West Supp. 1978).
19. 78 Cal. App. 3d at 453, 144 Cal. Rptr. at 474 (1978).
1. California Welfare and Institutions Code § 602 defines the jurisdiction of

the juvenile court. This section states:
Any person who is under the age of 18 years when he violates any law of
this state or of the United States or any ordinance of any city or county of
this state defining crime other than an ordinance establishing a curfew
based solely on age, is within the jurisdiction of the juvenile court, which
may adjudge such person to be a ward of the court.

CAL. WELF. & INST. CODE § 602 (West Supp. 1978).



can validly consent to a search of the premises in which he and
his parents reside when his parents are absent from the premises.

In deciding that a minor can validly agree to a consent search,
the Third District Court of Appeal relied upon People v. Lara.2

That case held that a minor, like an adult, may waive rights extra-
judicially, if the waiver is knowing and intelligent. Whether a mi-
nor has knowingly and intelligently waived them depends upon
his age, education and degree of intelligence as well as upon his

experience and familiarity with the law, or upon the "totality of
circumstances." 3 The court found that Robert's consent was
knowingly and voluntarily given. The police officers who con-
ducted the search informed him that he had a right to refuse per-
mission. The court also determined there was no basis upon
which the minor could assert that his parents' constitutional
rights were violated.

There is ... no valid reason why a minor residing with his parents should
not have the authority to consent to a premises search when neither par-
ent is present and the search is motivated by conduct of the minor, not of
the parents.

4

The court of appeal determined that the constitutional right and

the corollary right to waive the permission to search were in Rob-
ert H. alone.

The holding was limited to the narrow issue presented in this
case and the question of whether a minor can consent to a search
of the premises for evidence to be used against any other member
of the household was not considered.

IN RE HAROLD M.
78 Cal. App. 3d 380, 144 Cal. Rptr. 744 (1978)

This appeal involved a minor, under fourteen years of age, who
was tried in the Los Angeles Superior Court on a petition alleging
conspiracy to commit burglary and commission of overt acts in
furtherance of the conspiracy. The minor was subsequently de-
clared a ward of the court pursuant to Welfare and Institutions
Code section 602.

Penal Code section 261 creates a rebuttable presumption which
excludes children under the age of fourteen from criminal liability

2. 67 Cal. 2d 365, 432 P.2d 202, 62 Cal. Rptr. 586 (1967).
3. 78 Cal. App. 3d 894, 899, 144 Cal. Rptr. 565, 567 (1978).
4. Id. at 899, 144 Cal. Rptr. at 567.
1. California Penal Code § 26 reads in part:

All persons are capable of committing crimes except those belonging to
the following classes:
One-Children under the age of fourteen, in the absence of clear proof
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because of the minor's lack of capacity. This presumption must
be overcome by "clear proof"2 that the minor knew of his act's
wrongfulness before he can be declared a ward of the court under
the California Welfare and Institutions Code section 602.3

In this case, the lower court permitted the prosecution to intro-
duce into evidence prior sustained petitions against the minor for
similar offenses in order to satisfy the "clear proof" requirement
of Penal Code section 26.4 The lower court allowed this evidence
to be admitted for the limited purpose of determining if the minor
understood the wrongfulness of his act.

The minor challenged this act, contending that it violated the
Welfare and Institutions Code section 203 which bars the use of
prior convictions of crimes alleged in previous petitions.5

The Second District Court of Appeal decided against the minor,
stating that the use of the prior sustained petitions did not in-
volve factual guilt. Their use was Specifically limited to the issue
of whether the minor knew it was wrong to break into an automo-
bile.

that at the time of committing the act charged against them, they knew its
wrongfulness ....

CAL. PENAL CODE § 26 (West Supp. 1978).
2. "A juvenile court must ... consider a child's age, experience, and under-

standing in determining whether he would be capable of committing conduct pro-
scribed by section 602." In re Gladys R., I Cal. 3d 855, 864, 464 P.2d 127, 134, 83 Cal.
Rptr. 671, 678 (1970).

3. California Welfare and Institutions Code § 602 defines the jurisdiction of
the juvenile court in matters involving juvenile offenders. This section provides:

Any person who is under the age of 18 years when he violates any law of
this state or of the United States or any ordinance of any city or county of
this state defining crime other than an ordinance establishing a curfew
based solely on age, is within the jurisdiction of the juvenile court, which
may adjudge such person to be a ward of the court.

CAL. WELF. & INST. CODE § 602 (West Supp. 1978).
4. The sustained petitions were for theft and burglary. The burglary charge

was actually for auto tampering. In re Harold M., 78 Cal. App. 3d 380, 384 n.3, 144
Cal. Rptr. 744, 746 n.3 (1978).

5. California Welfare and Institutions Code § 203 states:

An order adjudging a minor to be a ward of the juvenile court shall not be
deemed a conviction of a crime for any purpose, nor shall a proceeding in
the juvenile court be deemed a criminal proceeding.

CAL. WELF. & INST, CODE § 203 (West Supp. 1978).



IN RE RICHARD T.
79 Cal. App. 3d 382, 144 Cal. Rptr. 856 (1978)

Under the order of the Superior Court of Los Angeles County,
Richard T., a minor, was committed on a charge of having re-
ceived stolen property. The court of appeal affirmed, holding that
the evidence was sufficient to sustain the finding that the minor
had possession of a gun which he knew to be stolen, and his pa-
role officer was not required to give a Miranda' warning during
the investigative process.

The Second District Court of Appeal stated that the procedural
safeguards in Miranda come into play only where "custodial in-
terrogation" is involved. The court used the Supreme Court's lan-
guage in Miranda v. Arizona to define what "custodial
interrogation" meant. By "custodial interrogation, we mean ques-
tioning initiated by law enforcement officers after a person has
been taken into custody or otherwise deprived of his freedom of
action in any significant way." 2

After examining the parolee-parole officer relationship, the
court stated that parolees are entitled to the protection afforded
by the Miranda warnings.3 However, not every contact arising
out of the parole relationship requires such a warning. The court
of appeal found that here the contact was made solely to investi-
gate the possibility that the minor might have violated a condi-
tion of his parole.

The court also said that "to hold that a parolee is entitled to Mi-
randa warnings every time he is interviewed or questioned by his
parole officer concerning his parole would materially hamper, if
not destroy, the entire purpose of parole."4 The court of appeal
cited People v. Denne5 for support. There the court said, "Be-
cause the public is entitled to maximum protection in the admin-
istration of the parole system, the process of rehabilitation takes
place under the vigilant and tutelary eye of the parole officer."'6

1. Miranda v. Arizona, 384 U.S. 436 (1966).
2. Id. at 444.
3. See In re Martinez, 1 Cal. 3d 641, 463 P.2d 734, 83 Cal. Rptr. 382 (1970). See

also People v. Gastelum, 237 Cal. App. 2d 205, 46 Cal. Rptr. 743 (1965).
4. In re Richard T., 79 Cal. App. 3d 382, 391, 144 Cal. Rptr. 856, 861 (1978).
5. 141 Cal. App. 2d 499, 297 P.2d 451 (1956).
6. Id. at 508, 297 P.2d at 457.
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IN RE KATHY P.
79 Cal. App. 3d 416, 144 Cal. Rptr. 868 (1978)

Kathy P. was issued a traffic citation for failure to yield the
right-of-way.1 The minor pleaded not guilty at the juvenile court
traffic division. The record did not show that the minor had con-
sented to have the matter heard upon a copy of the Vehicle Code
citation instead of a formal petition filed under California Welfare
and Institutions Code section 650.2 The minor's consent is re-
quired by Welfare and Institutions Code section 257 before the
matter can be heard upon a copy of the Vehicle Code citation. 3

Following an adverse determination by a juvenile court traffic
hearing officer, Kathy P. made a motion for a rehearing which was
denied.

One of the issues confronting the court was whether the deci-
sion of the hearing officer improperly became a judicial act by a
subordinate judicial officer when the request for a hearing was
denied.

The Second District Court of Appeal examined the authority for
the appointment of juvenile court traffic hearing officers acting
pursuant to Welfare and Institutions Code section 255.4 This au-
thority is found in Article VI, sections 21 and 22 of the California
Constitution. Section 22 provides: "The Legislature may provide
for the appointment by the trial courts of record of officers such
as commissioners to perform subordinate judicial duties."5 Sec-

1. At the time of the alleged violation, Vehicle Code § 21804 provided: "The
driver of a vehicle about to enter or cross a highway from any public or private
property, or from an alley, shall yield the right-of-way to all vehicles approaching
on the highway." CAL. VEH. CODE § 21804 (West 1971).

2. The applicable part of Welfare and Institutions Code § 650 reads: "A pro-
ceeding in the juvenile court to declare a minor a ward under Section 602 of the
court if commenced by the filing with the court, by the prosecuting attorney as pe-
titioner, of a petition, in conformity with the requirements of this article." CAL.
WELF. & INST. CODE § 650 (West Supp. 1978).

3. Welfare and Institutions Code § 257 provides in pertinent part:
With the consent of the minor, a hearing before a traffic hearing officer...
wherein such minor is charged with such traffic offense may be conducted
upon an exact legible copy of a written notice given pursuant to ... Sec-
tion 41103 of the Vehicle Code. . . in lieu of a petition as provided in Arti-
cle 16 (commencing with Section 650) of this chapter.

CAL. WELF. & INST. CODE § 257 (West Supp. 1978) (emphasis added).
4. Welfare and Institutions Code § 255 provides that a "judge of the juvenile

court... may appoint one or more persons of suitable experience ... to serve as
traffic hearing officers ... ." CAI. WELF. & INST. CODE § 255 (West Supp. 1978).

5. Cal. Const. art. VI, § 22 (emphasis added).



tion 21 states: "On stipulation of the parties litigant the court may
order a cause to be tried by a temporary judge who is a member
of the State Bar, sworn and empowered to act until final determi-
nation of the cause."6 Under these provisions a juvenile court
traffic hearing officer may perform only subordinate judicial du-
ties in the absence of a stipulation by the parties.

To determine the validity of a hearing officer acting without a
stipulation by the parties the court relied on In re Edgar M. 7

There the California Supreme Court said, "It is clear that without
the availability of any review procedures the contested adjudica-
tion and disposition of a minor as a ward of the juvenile court by
a referee acting without the parties' consent would violate the
constitutional limitation upon his functions to 'subordinate judi-
cial duties' (art. VI, § 22)."8

The court of appeal also found that "no provision has been
made to insure a constitutionally adequate system of review of
traffic hearing officers' findings as is provided by Welfare and In-
stitutions Code section 252, as construed by In re Edgar M. in
cases wherein the initial hearing has been conducted by a juve-
nile court referee."9 As proof of this inadequacy, the court em-
phasized the information made available to the reviewing juvenile
court judge. This consisted of only a summary memo prepared by
the supervisor of the traffic division and the handwritten notes of
the hearing officer. Because of this, the court concluded, "[TJhe
findings of the traffic hearing officer had the effect of a final deter-
mination, a result incompatible with the limited authority granted
to subordinate judicial officers."'o Because of this, the court of ap-
peal held that only when the reviewing juvenile court judge is
given sufficient data to form a judgment independent from the
traffic hearing officer is the procedure used here constitutional. 1

MArrER OF JAMES S.

81 Cal. App. 3d 198, 144 Cal. Rptr. 893 (1978)

James was found to come within the provisions of the Califor-
nia Welfare and Institutions Code section 6021 because he had

6. Cal. Const. art. VI, § 23 (1879, amended by 1966).
7. In re Edgar M., 14 Cal. 3d 727, 537 P.2d 406, 122 Cal. Rptr. 574 (1975).
8. Id. at 735, 537 P.2d at 412, 122 Cal. Rptr. at 580.
9. In re Kathy P., 79 Cal. App. 3d 416, 425, 144 Cal. Rptr. 868, 872 (1978).

10. Id. at 425, 144 Cal. Rptr. at 873.
11. Id.

1. California Welfare and Institutions Code § 602 provides that a minor who
has violated the law is within the jurisdiction of the juvenile court and may be ad-
judged a ward of the court. CAL. WELF. & INST. CODE § 602 (West Supp. 1978).
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committed attempted forcible rape. Following a Youth Authority
diagnostic study, James was declared a ward of the court and or-
dered suitably placed.

All suitable placement facilities refused to accept the minor. A
supplemental petition pursuant to Welfare and Institutions Code
section 7772 was filed alleging that the "suitable placement" dispo-
sition order had not been effective in James' rehabilitation. At is-
sue was "whether a section 777 modification requires some
misconduct upon the part of the minor or whether the inability of
the juvenile court to effectuate its own disposition permits the es-
calation of restriction."3

Here the Court of Appeal, Second District, decided that a sec-
tion 777 modification does not require any misconduct upon the
part of the minor. The inability of the juvenile court to effectuate
its own disposition is sufficient to permit the escalation of the re-
striction.

The court determined that a suitable placement disposition is
conditional upon obtaining placement which is suitable. "To im-
pose an 'absolute' upon such a disposition by the juvenile court
would cause hesitancy to try a possible adequate disposition." 4

In the customary type of case, a section 777 hearing would fol-
low an act on the part of the ward causing his rehabilitation to be
ineffective.5 Here, the court determined that no misconduct on
the minor's part was necessary for a modification: "When ... the
preferred disposition is in fact nonexistent, i.e., there exists no
'suitable placement' facility, then certainly that disposition has
failed of effectiveness within the meaning of § 777."6

2. The applicable part of California Welfare and Institutions Code § 777
states:

An order changing ... a previous order ... by directing commitment to
the Youth Authority shall be made only after noticed hearing upon a sup-
plemental hearing.
(a) The supplemental petition shall be filed by the probation officer in

the original matter and shall contain a concise statement of facts suf-
ficient to support the conclusion that the previous disposition has not
been effective in the rehabilitation or protection of the minor.

CAL. WELF. & INST. CODE § 777 (West Supp. 1978).
3. Matter of James S., 81 Cal. App. 3d 198, 201, 144 Cal. Rptr. 893, 894-95 (1978).
4. Id. at 201, 144 Cal. Rptr. at 895.
5. See In re Arthur N., 16 Cal. 3d 226, 545 P.2d 1345, 127 Cal. Rptr. 641 (1976).
6. 81 Cal. App. 3d 198, 201, 144 Cal. Rptr. at 895 (1978).



JESSE W. V. SUPERIOR COURT OF SAN MATEO COUNTY

20 Cal. 3d 893, 576 P.2d 963, 145 Cal. Rptr. 1 (1978)

The minor was charged with battery and was brought before a

juvenile court referee who determined that there was reasonable
doubt that the minor had committed the offense. The referee dis-
missed the petition brought pursuant to Welfare and Institutions
Code section 602.1

A juvenile court judge ordered a de novo rehearing of the peti-

tion pursuant to sections 559 and 560 of the Welfare and Institu-
tions Code.2 Counsel for the minor contended that this procedure
is contrary to the fifth amendment prohibition against double
jeopardy because re-examination of the possibility of his guilt
constituted second exposure to jeopardy for the same offense.

The supreme court looked to its decision in In re Edgar M.3 and

the California Constitution.4 It stated that a referee is constitu-
tionally limited to the performance of only "subordinate judicial
duties," and a "referee's determinations are not binding ... until
adopted by the court itself."5 The court said that a referee's
subordinate judicial duties are so limited that "unless a minor
waives his right to judicial redeterminations, a referee's findings
and orders are advisory only."6

The People argued that since a referee's function is advisory

the minor's exposure to jeopardy in a proceeding where a referee
presides is not separate and apart from the action of the juvenile

court when it finally adjudicates the issue. This "on-going pro-
ceeding" argument was rejected by the court because at issue
here was a de novo rehearing and not a review of advisory deter-
minations made by a referee. A de novo rehearing "is in no sense
a review of the hearing previously held, but is a complete trial of
the controversy, the same as if no previous hearing had ever been

1. Welfare and Institutions Code § 602 provides that any minor under the age
of eighteen is within the jurisdiction of the juvenile court and can be declared a
ward of the court when he violates any criminal law or ordinance. CAL. WELF. &
INST. CODE § 602 (West Supp. 1978).

2. At the time of adjudication § 559 provided: "A judge of the juvenile court
may, on his own motion ... order a rehearing of any matter heard before a refe-
ree." CAL. WELF. & INST. CODE § 559 (West 1972). This section was repealed in 1976
and § 253 now provides for a rehearing on the court's own motion. At the time of
adjudication § 560 provided: "All rehearings of matters heard before a referee shall
be before a judge of the juvenile court and shall be conducted de novo." CAL.
WELF. & INST. CODE § 560 (West 1972) (emphasis added). This provision is cur-
rently contained in section 254.

3. 14 Cal. 3d 727, 537 P.2d 406, 122 Cal. Rptr. 574 (1975).
4. Cal. Const. art. VI, § 22.
5. 14 Cal. 3d at 734, 537 P.2d at 411, 122 Cal. Rptr. at 579.
6. 20 Cal. 3d at 897, 576 P.2d at 965, 145 Cal. Rptr. at 3.
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held."
7

The court acknowledged that the supreme court in Breed v.
Jones8 emphasized the fifth amendment prohibition against
double jeopardy is "a prohibition against multiple trials-not the
threat of multiple punishment."9 The court reasoned that a juve-
nile prosecution is the equivalent of a criminal prosecution. Fur-
ther, because the proceedings before a referee in this case had
reached a conclusion and the minor is threatened with a second
prosecution for the offense in the de novo rehearing, he is being
subjected to double jeopardy.

"If that hearing [referee's jurisdictional hearing] is terminated
and the juvenile is subjected again to a de novo hearing-not a re-
view of the first hearing and determinations therein-he would
necessarily be exposed to jeopardy a second time within the
meaning of Breed v. Jones ....

The court concluded that a rehearing, granted by a juvenile
court judge on the judge's own motion pursuant to sections 559
and 560 of the Welfare and Institutions Code, of a referee's deter-
mination that a minor had not committed the offense alleged in
the petition constitutes a violation of the fifth amendment prohi-
bition against double jeopardy.

The effect of this decision upon nonjurisdictional referee deter-
minations such as detention hearings, fitness hearings, and an-
nual reviews was not determined.

Because this decision precludes rehearing of a referee's find-
ings during a jurisdictional hearing under the double jeopardy
prohibition, a referee's decision becomes a final adjudication.
This result is inconsistent with the court's requirement of
"subordinate judicial duties" discussed in Edgar M.11 The effect
of this decision is to prohibit referee jurisdictional hearings.l2

7. Collier & Wallis Ltd. v. Aston, 9 Cal. 2d 202, 205, 70 P.2d 171, 173 (1937).
8. 421 U.S. 519 (1975).
9. 20 Cal. 3d at 898, 576 P.2d at 966, 145 Cal. Rptr. at 4.

10. Id. at 899, 576 P.2d at 967, 145 Cal. Rptr. at 4.
11. 14 Cal. 3d 727, 537 P.2d 406, 122 Cal. Rptr. 574 (1975).
12. 20 Cal. 3d at 901, 576 P.2d at 967, 145 Cal. Rptr. at 5 (concurring opinion).



IN RE LISA D.

81 Cal. App. 3d 192, 146 Cal. Rptr. 178 (1978)

The Los Angeles County Department of Social Services filed
the petition alleging that Lisa and her brother were dependent
children within the meaning of Welfare and Institutions Code sec-
tion 600 (now § 300). 1 The evidence showed that twelve-year-old
Lisa was sexually molested on almost a daily basis by her
mother's boyfriend and that her eight-year-old brother witnessed
the molestation on at least one occasion. This, in addition to the
fact that the mother was aware of the molestations and refused to
do anything to prevent them, led the lower court to conclude the
evidence was sufficient to support the dependency orders. The
children were removed temporarily to the home of their father.
At issue was the standard of proof used by the lower court to sup-
port the dependency order. The lower court used a preponder-
ance of the evidence standard instead of a clear and convincing
test. The Second District Court of Appeal said the correct stan-
dard of proof necessary to support the factual allegations of de-
pendency under Welfare and Institutions Code section 600
(section 300) are the same as that under section 355, "proof by a
preponderance of evidence, legally admissible in the trial of civil
cases. "2

The court concluded that "a more stringent standard doles] not
arise until a finding of dependency results in a disposition which
severs the parent-child relationship either temporarily or perma-

1. Applicable parts of Welfare and Institutions Code § 300 provide:

Any person under the age of 18 years who comes within any of the follow-
ing descriptions is within the jurisdiction of the juvenile court which may
adjudge such person to be a dependent child of the court:
(a) who is in need of proper and effective parental care or control and

has no parent or guardian, or has no parent or guardian willing to ex-
ercise or capable of exercising such care or control, or has no parent
or guardian actually exercising such care or control.

(d) Whose home is an unfit place for him by reason of neglect, cruelty,
depravity, or physical abuse of either of his parents, or of his guard-
ian or other person in whose custody or care he is.

CAL. WELF. & INST. CODE § 300 (West Supp. 1978).
2. Welfare and Institutions Code § 355 provides:

At the hearing, the court shall first consider only the question whether the
minor is a person described by Section 300, and for this purpose, any mat-
ter or information relevant and material to the circumstances or acts
which are alleged to bring him within the jurisdiction of the juvenile court
is admissible and may be received in evidence; however, proof by a pre-
ponderance of evidence, legally admissible in the trial of civil cases must
be adduced to support a finding that the minor is a person described by
Section 300 ....

CAL. WELF. & INST. CODE § 355 (West Supp. 1978).
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nently."3 No such question arose here since the children were re-
moved from the home of the mother to that of the father only
temporarily.

4

IN RE ROBIN M.
21 Cal. 3d 337, 579 P.2d 1, 146 Cal. Rptr. 352 (1978)

A minor who has been detained in custody on a petition filed
against him in the juvenile court is entitled to have his jurisdic-
tion hearing within fifteen judicial days of his detention hearing.'
Here the court decided that a minor cannot be detained for more
than these fifteen judicial days even if a second petition is filed
against him based on the same transaction as the initial petition.

On July 19, 1977, the minor was taken into temporary custody
and detained at a juvenile hall. A detention hearing held on July
21 ordered the minor to remain in custody at the juvenile hall.
Upon denial of the allegations the jurisdiction hearing was set for
August 12. At that time the prosecution asked for a continuance

3. 81 Cal. App. 3d 192, 196, 146 Cal. Rptr. 178, 180 (1978).
4. Id. at 196, 146 Cal. Rptr. at 181.
1. The purpose of a detention hearing is to determine whether the court

should assume custody of the minor pending the jurisdiction hearing. The hearing
must take place one court day after a petition is filed against the minor. The mi-
nor is provided with court appointed counsel at the hearing if he has none, pursu-
ant to Welfare and Institutions Code § 700.

During the detention hearing the minor is read the accusation on the petition
and is asked whether they are admitted or denied. If they are denied an adjudica-
tion hearing is set for two weeks later. CAL. RULES OF COURT, RULE 1321.

In order to detain a minor during the detention hearing one of the grounds listed
in California Rules of Court, Rule 1327 must be found to exist:

(1) that the minor has violated an order of the court.
(2) that the minor has escaped from a commitment of the court.
(3) that the minor is likely to flee to avoid the jurisdiction of the court.
(4) that it is a matter of immediate and urgent necessity for the protection of

the minor.
(5) that it is reasonably necessary for the protection of the person or property

of another.
CAL. RULES OF COURT, RULE 1327.

Welfare and Institutions Code § 334 provides the time limits for the setting of a
hearing.

Upon the filing of the petition, the clerk of the juvenile court shall set the
same for hearing within 30 days, except that in the case of a minor de-
tained in custody at the time of the filing of the petition, the petition must
be set for hearing within 15 judicial days from the date of the order of the
court directing such detention.

CAL. WELF. & INST. CODE § 334 (West Supp. 1978).



due to the absence of a key witness. The court denied the request
and released the minor. While attempting to secure his release at
juvenile hall, the minor was rearrested and on August 15, an iden-
tical petition was refiled. At his second detention hearing he was
once again ordered to be detained. The minor's actual period of
detention extended from July 19 until his jurisdiction hearing on
September 6, a total of forty-nine calendar days.

Petitioner, Robin M., did not challenge the propriety of filing a
second petition after the first had been dismissed. The petitioner
only attacked his custodial status during the pendency of the sec-
ond petition. The court did not decide if there are limitations on
the state's power to refile a petition. However, they seem to frown
upon such a technique as employed in these facts.

The Supreme Court of California, strictly construing California
Welfare and Institutions Code section 632, said that once a peti-
tion is filed in a timely manner the detained minor is entitled to a
detention hearing "as soon as possible but in any event before the
expiration of the next judicial day after a petition .. . has been
filed."2 If the minor is not released at the detention hearing, the
court may further detain him "for a period not to exceed 15 judi-
cial days."3

It should be pointed out that the purpose of the detention hear-
ing is to determine whether the court should assume custody of
the minor pending the jurisdiction hearing. The court reiterated
that the legislature has intended such detention as being the ex-
ception and not the rule.

The supreme court determined that the legislature intended
that a minor be released from detention if a jurisdictional hearing
is not held within fifteen days after the detention hearing since it
specifically limited the length of time a court may order a minor
detained following the detention hearing to fifteen judicial days.
Also, the legislature refused to provide for any rehearing or ex-
tension of that detention order when the original fifteen-day pe-

2. Unless sooner released, a minor taken into custody under the provi-
sions of this article shall be brought before a judge or referee of the juve-
nile court for a hearing (which shall be referred to as a "detention
hearing") to determine whether the minor shall be further detained, as
soon as possible but in any event before the expiration of the next judicial
day after a petition to declare such minor a ward or dependent child has
been filed. If the minor is not brought before a judge or referee of the ju-
venile court within the period prescribed by this section, he shall be re-
leased from custody.

CAL. WELF. & INST. CODE § 632 (West 1972). The subject matter of this section is
now contained in Welfare and Institutions Code § 315.

3. The detention hearing may be continued only "upon motion of the minor
or a parent or guardian of such minor." CAL. WELF. & INST. CODE § 638 (West
1972). The subject matter of this section is now contained in § 322.
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riod expires.4

The court also considered the report of the Governor's Special
Study Commission on Juvenile Justice,5 which was substantially
followed by the legislature. The commission recommended that
"maximum time limits for hearings should be set forth in the law"
and that "[p]riority should be given ... to reducing the time
spent in detention prior to a finding of jurisdiction."6

IN RE MICHAEL C.

21 Cal. 3d 471, 579 P.2d 7, 146 Cal. Rptr. 358 (1978)

Michael C. requested to see his probation officer at the com-
mencement of a custodial interrogation. The interrogation re-
sulted in the minor's confession of murder.

Declaring the confession inadmissible, the California Supreme
Court said that Michael's request to see his probation officer at
the commencement of his interrogation negated any willingness
on his part to discuss his case with the police. Therefore, the
court considered that his request had invoked his fifth amend-
ment privilege.'

The California Supreme Court referred to its decision in People
v. Burton2 where it held that a minor's request to consult his par-
ents invoked the minor's fifth amendment privilege.

It would certainly severely restrict the "protective devices" required by
Miranda in cases where the suspects are minors if the only call for help
which is to be deemed an invocation of the privilege is the call for an at-
torney. It is fatuous to assume that a minor in custody will be in a posi-

4. A rehearing is authorized in limited circumstances. California Welfare and
Institutions Code § 637 permits a rehearing within 24 hours of the filing of an affi-
davit by a parent or guardian alleging that no parent or guardian had been present
at the detention hearing and had actual notice of the hearing. Also, § 637 provides
for a rehearing at the minor's request to consider evidence of a prima facie case.
However, neither of these rehearings affects the 15-day time limits of §§ 636 and
657. CAL. WELF. & INST. CODE § 637 (West Supp. 1978). Since the legislature pro-
vided for a rehearing in these situations, it is apparent that its failure to provide
for a rehearing to extend the 15-day period was deliberate. In re Robin M., 21 Cal.
3d 337, 345 n. 15, 579 P.2d 1, 5 n. 15, 146 Cal. Rptr. 352, 356 n. 15 (1978).

5. Report of the Governor's Special Study Commission of Juvenile Justice,
Part I-Recommendations for Changes in California's Juvenile Justice, Part II-A
Study of the Administration of Juvenile Justice in California (1960).

6. Commission Report, pt. 1 at p. 28.
1. In re Michael C., 21 Cal. 3d 471, 475, 579 P.2d 7, 8, 146 Cal. Rptr. 358, 360

(1978).
2. 6 Cal. 3d 375, 491 P.2d 793, 99 Cal. Rptr. 1 (1971).



tion to call an attorney for assistance and it is unrealistic to attribute no
significance to his call for help from the only person to whom he normally
looks-a parent or guardian.3

Considering the emphasis which the juvenile court system
places upon the close relationship between a minor and his pro-
bation officer, the court determined the "normal reaction" of the
minor would be to request consultation with his probation of-
ficer.4

By analogy to Burton, the court held that the minor's request
for his probation officer was essentially a "call for help" and indi-
cated that the minor intended to assert his fifth amendment privi-
lege.5

IN RE RICHARD E.

21 Cal. 3d 349, 579 P 2d 495, 146 Cal. Rptr. 604 (1978)

Los Angeles County Department of Adoptions sought to free

Richard from the custody and control of his parents pursuant to
California Civil Code section 232, subdivision (a) (4).1 The minor
had been provided for by public agencies, without support from
his parents who had abandoned him. His father was unfit to have
custody because he had been convicted of a felony and his con-
finement was for such a time as to deprive Richard of a normal
home life.

Richard's father, who was represented by appointed counsel at

the hearing on the petition, contended the judgment be reversed

3. Id. at 382, 491 P.2d at 798, 99 Cal. Rptr. at 5-6.
4. 21 Cal. 3d at 476, 579 P.2d at 9-10, 146 Cal. Rptr. at 361 (1978).
The probation officer testified at trial that he had "instructed Michael that
at any time he has a police contact, even if they stop him and talk to him
on the street, he is to contact me immediately," reasoning that "many
times the kids don't understand what is going on, and what they are sup-
posed to do relative to police ......

Id. at 476 n.2, 579 P.2d at 9 n.2, 146 Cal. Rptr. at 361 n.2.
5. Id. at 476, 579 P.2d at 10, 146 Cal. Rptr. at 361.
1. When the petition was filed, California Civil Code § 232, subdivision (a)

read in pertinent part:
An action may be brought for the purpose of having any person under the
age of 18 years declared free from the custody and control of either or
both of his parents when such person comes within any of the following
descriptions:... (4) Whose parent [is] convicted of a felony, if the felony
of which such parent [was] convicted is of such nature as to prove the un-
fitness of such parent ... to have future custody and control of the child,
or if any term of sentence of such parent... is of such length that the child
will be deprived of a normal home for a period of years.

CAL Crv. CODE § 232 (West Supp. 1975). (Note: The italicized portion of the stat-
ute was deleted by 1976 amendment (1976 Cal. Stats. ch. 940 § 2)).
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because the court failed to also appoint counsel for his son.2

The California Supreme Court first examined Civil Code sec-
tion 237.5 which provides procedures for hearing on a petition to
free a child from parental custody and control. The section states:

[T]he judge shall first read the petition to the child's parents, if they are
present, . . . the judge shall explain any term or allegation contained
therein and the nature of the proceeding, its procedures, and possible con-
sequences. The judge shall ascertain whether the minor and his parents
have been informed of the right . . . to be represented by counsel, ...
[and] ... advise [them of such right if they were unaware].... The
court may appoint counsel to represent the minor whether or not [he] is
able to afford counsel. [T]he court shall appoint counsel to represent
each parent who appears ... [and is unable to afford counsel] .3

The supreme court construed the use of "shall" and "may" as
conveying mandatory and discretionary meanings, respectively.
Thus, an exercise of such discretion will not be disturbed on re-
view unless it is abused.

The court then noted that a proceeding to free a child from pa-
rental custody and control is essentially accusatory in nature, di-
rected against the parent and not the child. Therefore, the issue
at such a proceeding is whether a parent is fit to raise the child.
The supreme court determined that it is probable a "court will be
fully advised of matters affecting the minor's best interests, and
little assistance may be expected from independent counsel for
the minor in furtherance of his client's or the court's interests."4

But, the supreme court also said that when a child is found to
have separate interests that are not protected, the court must ex-
ercise its discretion and appoint separate counsel for the minor.
Finally, the supreme court concluded that "failure to appoint
counsel for a minor in a free from parental custody and control
proceeding does not require reversal of the judgment in the ab-
sence of miscarriage of justice."5

2. In re Richard E., 21 Cal. 3d 349, 353, 579 P.2d 495, 497, 146 Cal. Rptr. 604, 606
(1978).

3. CJ.. CIV. CODE § 237.5 (West Supp. 1978) (emphasis added).
4. In re Richard E., 21 Cal. 3d 349, 354, 579 P.2d 495, 498, 146 Cal. Rptr. 604, 607

(1978).
5. Id. at 355, 579 P.2d at 499, 146 Cal. Rptr. at 608.



IN RE CARMALETA B.

21 Cal. 3d 482, 579 P.2d 514, 146 Cal. Rptr. 623 (1978)

Carmaleta and her four brothers and sisters first came to the at-
tention of the juvenile authorities in July 1970 when her brother
Clarence was treated for a head injury similar to that suffered by
his sister the previous year.'

In 1973 the children were removed from their parents' custody
and declared dependent children of the San Diego County Juve-
nile Court. The wardships were ordered under Welfare and Insti-
tutions Code section 600 which permitted a child to be declared a
dependent child when the home was an unfit place for him be-
cause of neglect, cruelty or physical abuse.2 The action was the
result of a petition alleging that the home was unfit because the
father had subjected the girls to sexual abuse and he had sub-
jected the boys to physical abuse.

The department of public welfare pursuant to section 232.93
filed a petition to release the minors from their parents' control
and custody. Mrs. B. appealed from the ensuing judgment under
section 232 subdivisions (a)(2) and (a)(6). 4

1. Carmeleta's sister Carlotta suffered damage as a result of her injury and
Clarence was partially paralyzed and lost his vision in the left eye.

2. Welfare and Institutions Code § 600 (now § 300), provided:

Any person under the age of 18 years who comes within any of the follow-
ing descriptions is within the jurisdiction of the juvenile court which may
adjudge such person to be a dependent child of the court.

(a) Who is in need of proper and effective parental care or control and
has no parent or guardian, or has no parent or guardian willing to
exercise or capable of exercising such care or control, or has no
parent or guardian actually exercising such care or control.

(d) Whose home is an unfit place for him by reason of neglect, cruelty,
depravity, or physical abuse of either of his parents, or of his
guardian or other person in whose custody or care he is.

CAL. WELF. & INST. CODE § 600 (West 1972).
3. The applicable parts of Civil Code § 232.9 provide:

The State Department of Health, a county welfare department, a county
adoption department ... which is planning adoptive placement of a child
with a licensed adoption agency, or the State Department of Health acting
as an adoption agency ... may initiate an action under section 232 to de-
clare a child free from the custody and control of his parents. The fact
that a child is in a foster care home ... shall not prevent the institution of
such an action by any such agency or by a licensed adoption agency pur-
suant to section 232. If, at the time of filing of a verified petition by any
department or agency specified in this section, the child is in the custody
of the petitioner, such petitioner may continue to have custody of the
child pending the hearing on the petition unless the court, in its discre-
tion, makes such other orders regarding custody .. .which it finds will
best serve and protect the interests and welfare of the child.

CAL. CIV. CODE § 232.9 (West Supp. 1978).
4. Civil Code § 232, subdivision (a) (2) provides that any person under 18 may

be declared free from the custody and control of his parents if the youth "has been
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The California Supreme Court first examined the finding under
Civil Code section 232 subdivision (a) (6). Section 232 provides:

JA]n action may be brought for the purpose of having any person under
the age of 18 years declared free from the custody and control of either or
both of his parents when such person comes within any of the following
descriptions: ... (6) [person] [wihose parent or parents are, and will re-
main incapable of supporting or controlling the child . . . because of
mental deficiency or mental illness .... -5

Citing In re Baby Boy T.,6 the California Supreme Court defined
mentally ill persons under section 232 as those persons who are
either or both "(a) . . . of such mental condition that they are in
need of supervision, treatment, care or restraint. (b) . . . of such
mental condition that they are dangerous to themselves or to the
person or property of others .... 7

Declining to liberalize the meaning of mental illness under the
statute the court said, "the strictness of this definition of mental
illness had acted as a safeguard to protect the primacy of the fam-
ily."8 Also, where the parents may be incapable of providing
proper care, any significant harm to the child's welfare can be ad-
equately addressed by subdivision (a)(7). California Civil Code
§ 232, subdivision (a) (7) provides that parental custody and con-
trol may be terminated when a child "has been cared for in one or
more foster homes . .. for two or more consecutive years ....
providing that the court finds by clear and convincing evidence
that return of the child to his parent or parents would be detri-
mental to the child .... -9 The court said this section "balances
the interests of the child in secure and sufficient parenting with
the conjoined interests of both parent and child in preserving the
familial bond."1o

cruelly treated or neglected by either or both of his parents,. has been a depen-
dent child of the juvenile court, and such parent or parents deprived of his cus-
tody for the period of one year prior to the filing of a petition praying that he be
declared free from the custody and control of such cruel or neglectful . . . par-
ents." The applicable part of Civil Code § 232 subdivision (a) (6) provides that
"any person under the age of 18 years" may be declared free from the custody and
control of "either or both parents" if the "parent or parents are and will remain
incapable of supporting the child in a proper manner because of mental deficiency
or mental illness .... " CAL. Crv. CODE § 232 (West Supp. 1978).

5. CAL. Crv. CODE § 232 (a) (2) (6) (West Supp. 1978).
6. In re Baby Boy T., 9 Cal. App. 3d 815, 88 Cal. Rptr. 418 (1970).
7. Id. at 820, 88 Cal. Rptr. at 421.
8. In re Carmeleta B., 21 Cal. 3d 482, 491, 579 P.2d 514, 519, 146 Cal. Rptr. 623,

628 (1978).
9. CAL. Crv. CODE § 232(a) (7) (West 1978).

10. 21 Cal. 3d at 491, 579 P.2d at 520, 146 Cal. Rptr. at 629.



The supreme court found there was insufficient evidence to
show Mrs. B. was mentally ill under the In re Baby Boy TH stan-
dard. Therefore, the trial court erred to the extent it based its de-
cision to grant the petition on the basis of section 232 subdivision
(a) (6).

The lower court's second finding supporting the section 232 peti-
tion was that the children had been cruelly treated or neglected
by their parents under subdivision (a) (2) of section 232.12

The supreme court found that the record indicated that the trial
judge did not take Mrs. B.'s present circumstances into account
before making a decision. Citing In re Morrow13 the court said:

It is well settled that an order to free a child from parental custody and
control must rest on present circumstances as well as past acts although
such prior acts are evidence which may be considered by the court decid-
ing whether there is sufficient showing to justify the order. 14

The court determined that Mrs. B. was therefore entitled to
have the circumstances leading to the dependency orders re-
viewed in light of subsequent events. Also, it was reasonable to
consider under section 232 subdivision (b) whether the conditions
which gave rise to the neglect still persisted.

The supreme court also examined Civil Code section 4600.15
This section requires:

Before the court makes any order awarding custody to a person or per-
sons other than a parent without the consent of the parents, it shall make
a finding that an award of custody to a parent would be detrimental to the
child and the award to a nonparent is required to serve the best interests

11. 9 Cal. App. 3d 815, 88 Cal. Rptr. 418 (1970).
12. 21 Cal. 3d at 493, 579 P.2d at 520-21, 146 Cal. Rptr. at 629.
13. In re Morrow, 9 Cal. App. 3d 39, 88 Cal. Rptr. 142 (1970).
14. 21 Cal. 3d at 493, 579 P.2d at 514, 146 Cal. Rptr. at 630 (1978).
15. Civil Code § 4600 states:

In any proceeding where there is at issue the custody of a minor child,
the court may, during the pendency of the proceeding or at any time
thereafter, make such order for the custody of such child during his mi-
nority as may seem necessary or proper. If a child is of sufficient age and
capacity to reason so as to form an intelligent preference as to custody,
the court shall consider and give due weight to his wishes in making an
award of custody or modification thereof. Custody should be awarded in
the following order of preference:

(a) To either parent according to the best interests of the child.
(b) To the person or persons in whose home the child has been living

in a wholesome and stable environment.
(c) To any other person or persons deemed by the court to be suitable

and able to provide adequate and proper care and guidance for the
child.

Before the court makes any order awarding custody to a person or per-
sons other than a parent, without the consent of the parents, it shall make
a finding that an award of custody to a parent would be detrimental to the
child and the award to a nonparent is required to serve the best interests
of the child ....

CAL. CIv. CODE § 4600 (West Supp. 1978).
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of the child .... ,,16

Previously, in In re B.G. 17 the supreme court held section 4600
applicable to all cases involving child custody. The court further
added that section 4600 requires placement away from the parent
in an effort to avoid harm to the child.

Here the trial court declared the children free of their parents'
custody and control under Civil Code section 232 without making
an express finding of detriment as required by Welfare and Insti-
tutions Code section 4600. This was also in error and resulted in
reversal and remand.

IN RE DARRYL T.
81 Cal. App. 3d 874, 146 Cal. Rptr. 771 (1978)

Darryl T., a seventeen-year-old minor, was charged with various
criminal offenses, including robbery, assault with a deadly
weapon, and kidnapping. He was subsequently found guilty, de-
clared a ward of the court under Welfare and Institutions Code
section 602, and committed to the California Youth Authority.

At issue in this case was whether the juvenile court judge had
used inappropriate criteria in committing Darryl Lee T. to the
California Youth Authority. The Second District Court of Appeal
found that the only criteria used by the referee were the serious-
ness of the offenses and a disposition as punishment for the mi-
nor's violations of the criminal law. The referee made no effort to
evaluate the appropriateness of other available dispositions.,

In reversing the disposition order committing the minor to the
California Youth Authority the court relied on In re Michael R.2

There it was said that a juvenile court cannot base its decision to
commit a minor to the Youth Authority "on the nature or gravity
of the offense."3 "[Tihe rejection of lesser remedies [is to] be
supported by evidence on the record of their inappropriateness
necessitating use of the California Youth Authority [as a] 'final
treatment resource.' "4

16. Id.
17. In re B.G., 11 Cal. 3d 679, 523 P.2d 244, 114 Cal. Rptr. 444 (1974).
1. In re Darryl T., 81 Cal. App. 3d 874, 880, 146 Cal. Rptr. 771, 774 (1978).
2. 73 Cal. App. 3d 327, 140 Cal. Rptr. 716 (1977).
3. Id. at 337, 140 Cal. Rptr. at 723.
4. Id. at 336-37, 140 Cal. Rptr. at 722.



The court noted that in In re Bryan5 the California Supreme
Court said, "Commitment to the Youth Authority is the place-
ment of last resort for juvenile offenders."6

Also, the court of appeal said that commitment to the Youth
Authority was not to be for the purpose of punishment. Citing In
re Michael R.,7 the court said a punitive commitment is contrary
to the rehabilitative purposes of the juvenile court law.

If the Legislature had intended for the juvenile court to consider punish-
ment of the minor as one of the criteria in determining a disposition for
the minor, it would have so provided in section 202 of the Welfare and In-
stitutions Code as it has so provided in section 1170 of the Penal Code for
an adult who has committed violation of the Penal Code.8

Finally, the court referred to In re Alini D.9 where it was said,
"Juvenile commitment proceedings are designed for the purposes
of rehabilitation and treatment, not punishment."'1

IN RE RICKY B.

82 Cal. App. 3d 106, 146 Cal. Rptr. 828 (1978)

Chuck H., Ricky B. and his brother, Delbert B., were involved in
the theft of a motor vehicle. Ricky B. was found to be under the
provisions of Welfare and Institutions Code section 6021 and was
ordered committed to the Youth Authority.

One of the issues the Fifth District Court of Appeal considered
was whether Ricky could use discovery to obtain Chuck's rap
sheet. The trial judge approved the request only insofar as no
criminal records of any juvenile witness would be released. The
minor's counsel argued that this denial precluded a fair trial be-
cause his ability to cross-examine his client's accomplice was im-
peded.

Citing Pitchess v. Superior Court,2 the court of appeal said Cali-

5. 16 Cal. 3d 782, 548 P.2d at 697, 129 Cal. Rptr. at 297.
6. Id. at 788, 548 P.2d at 697, 129 Cal. Rptr. at 297.
7. 73 Cal. App. 3d 327, 140 Cal. Rptr. 716 (1977).
8. 81 Cal. App. 3d 874, 882, 146 Cal. Rptr. 771, 776 (1978).
9. 14 Cal. 3d 557, 536 P.2d 65, 121 Cal. Rptr. 816 (1975).

10. Id. at 567, 536 P.2d at 70, 121 Cal. Rptr. at 822 (emphasis added).
1. Welfare and Institutions Code § 602 provides that a juvenile court will have

jurisdiction over, and can declare minors who commit crimes wards of the court.
The section reads:

Any person who is under the age of 18 years when he violates any law of
this state or the United States or any ordinance of any city or county of
this state defining crime other than an ordinance establishing a curfew
based solely on age, is within the jurisdiction of the juvenile court, which
may adjudge such person to be a ward of the court.

CAL. WELF. & INST. CODE § 602 (West Supp. 1978).
2. 11 Cal. 3d 531, 522 P.2d 305, 113 Cal. Rptr. 897 (1974).
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fornia criminal defendants have an extensive judicially created
right of discovery. This right "is based on the fundamental propo-
sition that [defendants are] entitled to a fair trial and an intelli-
gent defense in light of all relevant and reasonably accessible
information."

3

The court noted that the California Supreme Court held in Hill
v. Superior Court4 that the right of discovery does encompass rap
sheets. Quoting Hill, the court of appeal said:

[Tihe state has no interest in denying the accused access to all evidence
that can throw light on the issues in the case, and in particular it has no
interest in convicting on the testimony of witnesses who have not been as
rigorous cross-examined and as thoroughly impeached as the evidence
permits

The court concluded that the trial court erred in denying Ricky
B. the right to discover his accomplice's rap sheet. The court also
added that under California Evidence Code section 7886 only fel-
ony convictions can be used to impeach a witness. Because a ju-
venile court adjudication is not considered a conviction, it cannot
be used for impeachment.7

IN RE ROLAND K.
82 Cal. App. 3d 295, 147 Cal. Rptr. 96 (1978)

A minor, age fourteen, was detected by a private security guard
throwing rocks at passing automobiles. The guard placed the mi-
nor under citizen's arrest until custody was transferred to a po-
liceman. The deputy advised the minor of his Miranda rights.
While being booked Roland K. was informed of his right to call
his parents and his attorney. The officer who placed the call was
informed that the parents would not be at home until midnight.
The minor requested to be allowed to make another call when the
parents were likely to be home. The officers neither awoke the

3. Id. at 535, 522 P.2d at 308, 113 Cal. Rptr. at 900.
4. 10 Cal. 3d 812, 518 P.2d 1353, 112 Cal. Rptr. 257 (1974).
5. Id. at 816, 518 P.2d at 1356, 112 Cal. Rptr. at 260.
6. California Evidence Code provides: "For the purpose of attacking the cred-

ibility of a witness, it may be shown by the examination of the witness or by the
record of the judgment that he has been convicted of a felony .... CAL. Evm.
CODE § 788 (West 1966).

7. Welfare and Institutions Code § 203 provides: "An order adjudging a minor
to be a ward of the juvenile court shall not be deemed a conviction of a crime for
any purpose, nor shall a proceeding in the juvenile court be deemed a criminal
proceeding." CAL. WELF. & INST. CODE § 203 (West Supp. 1978).



minor who had since fallen asleep nor attempted to communicate
with his parents.

The next morning an officer spoke with the minor and read him
his Miranda rights. After stating that he understood his rights,
the minor confessed to the rock throwing. The officer who ob-
tained the confession testified that he was unaware of the minor's
request to telephone his parents.

The issue presented was whether a juvenile's request to call his
parents is an invocation of his fifth amendment privilege and, if
so, is any subsequent interrogation unlawful and any resulting
confession inadmissible.

The court relied heavily upon the decision in People v. Burton.'
There the California Supreme Court said:

[W]hen .. .a minor is taken into custody and is subjected to interroga-
tion, without the presence of an attorney, his request to see one of his par-
ents, made at any time prior to or during questioning, must, in the
absence of evidence demanding a contrary conclusion, be construed to in-
dicate that the minor suspect desires to invoke his Fifth Amendment priv-
ilege.

2

With Roland K. the court found that it made no difference that
the minor's request to call his parents was not made in the custo-
dial interrogation.

The fact that.. . the request was made at a time he was not being sub-
jected to interrogation, and the subsequent confession was preceded by
Miranda warnings and a knowing and intelligent waiver of those rights, is
no solace to respondent [citation omitted], nor is the fact that the interro-
gation producing the confession did not immediately follow the minor's re-
quest to call his parents.

3

Discussing the minor's later waiver of his rights and his subse-
quent confession, the court said the people's reliance on Michigan
v. Mosely,4 which held that "Miranda does not create per se pro-
scription of any further interrogation once the person being ques-
tioned has indicated a desire to remain silent,"5 was misplaced
because the California Constitution imposes a stricter standard
than required by Mosley when the police seek to interrogate a
suspect who has previously refused to waive his Miranda rights.
The California Supreme Court has said, "[T]he Fioritto rule,
rather than the Mosley test, will remain the rule of decision in all
state prosecutions in California." 6

1. People v. Burton, 6 Cal. 3d 375, 491 P.2d 793, 99 Cal. Rptr. 1 (1971).
2. Id. at 383-84, 491 P.2d at 798, 99 Cal. Rptr. at 6.
3. In re Roland K., 82 Cal. App. 3d 295, 301, 147 Cal. Rptr. 96, 99 (1978). See

also People v. Pettingill, 21 Cal. 3d 231, 578 P.2d 108, 145 Cal. Rptr. 861 (1978).
4. 423 U.S. 96 (1975).
5. 82 Cal. App. 3d at 301, 147 Cal. Rptr. at 100.
6. People v. Pettingill, 21 Cal. 3d 231, 251, 578 P.2d 108, 121, 145 Cal. Rptr. 861,

874 (1978).
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IN RE CARL L.

82 Cal. App. 3d 423, 147 Cal. Rptr. 125 (1978)

Carl L., age ten at the time of the incident at issue, was seen
throwing matches into a neighbor's garage which was ultimately
destroyed by fire. There was substantial testimony by Carl's fa-
ther that he warned his son that "his fire setting activities were
wrong and should be stopped." The referee found that Carl was
able to differentiate right from wrong.

In deciding this case the Court of Appeal of the Second District,
relied upon In re Gladys R. 1 There the California Supreme Court
held that, in the situation of a minor under the age of fourteen, a
California Welfare and Institutions Code section 6022 finding can-
not be made unless the trier of fact shall find "clear proof" that
the child at the time of committing the act appreciated its wrong-
fulness.

Here the court found that the "clear proof' requirement set
forth in Gladys R.3 was satisfied since there was extensive testi-
mony to support that Carl had understanding of his actions. The
court of appeal distinguished this case from In re Michael B.4 in
which only single conclusionary testimony was introduced.

IN RE CHRISTOPHER B.

82 Cal. App. 3d 608, 147 Cal. Rptr. 390 (1978)

A deputy sheriff investigating a report of child abuse was given
consent by Mrs. B. to enter her house without a search warrant to
observe her children. The children were not physically abused.
However, the house was filthy and cluttered with piles of wet and

1. 1 Cal. 3d 855, 464 P.2d 127, 83 Cal. Rptr. 671 (1970).
2. California Welfare and Institutions Code § 602 defines the jurisdiction of

the juvenile court. This section provides:
Any person who is under the age of 18 years when he violates any law of
this state or of the United States or any ordinance of any city or county of
this state defining crime other than an ordinance establishing a curfew
based solely on age, is within the jurisdiction of the juvenile court, which
may adjudge such person to be a ward of the court.

CAI. WELF. & INST. CODE § 602 (West Supp. 1978).
3. 1 Cal. 3d 855, 464 P.2d 127, 83 Cal. Rptr. 671 (1970).
4. 44 Cal. App. 3d 443, 118 Cal. Rptr. 685 (1975).



dry clothing, dried feces and other miscellaneous items. The dep-
uty also noticed a strong odor of urine.

When the deputy then asked Mrs. B. to dress the children for
removal it became necessary to handcuff Mrs. B. in order to re-
strain her while the deputy used the telephone. Mrs. B. freed her-
self from the handcuffs and forced the deputy outside to the
patrol car. Additional officers arrived with photographic equip-
ment and were refused admittance until Mrs. B. responded to
threats of forcible entry.

The lower court found that the children came within the provi-
sions of Welfare and Institutions Code section 300 subdivision
(b). 1 The court also admitted into evidence the photographs of
the house.

At issue here was whether the fourth amendment and the ex-
clusionary rule should be applied to Welfare and Institutions
Code section 300 dependency proceedings. In holding the exclu-
sionary rule was not applicable to section 300 proceedings the
Third District Court of Appeal relied on In re Robert P.2 There
the court refused to apply the exclusionary rule in a Welfare and
Institutions Code section 600 dependency proceeding3 where it
was found that a mother failed to maintain a fit dwelling and thus
had neglected her child. The court said it saw no necessity to ex-
tend the exclusionary rule to the few violations in child custody
actions which are not of a criminal nature.

Here the court of appeal used a balancing test and concluded
that the potential harm to the children outweighed any harm that
would result from not suppressing the evidence.

In this case, we feel the potential harm to the children in allowing them to
remain in an unhealthy environment outweighs any deterrent effect which
would result from suppressing evidence gathered by [deputy] Schock.
Recognizing the special protection afforded children by the law, we will
not ignore the reliable evidence here presented and risk the welfare of the
children on the basis the evidence was the result of an unlawful and war-
rantless search.

4

1. Welfare and Institutions Code § 300 provides in part:
Any person under the age of 18 years who comes within any of the fol-

lowing descriptions is within the jurisdiction of the juvenile court which
may adjudge such person to be a dependent child of the court:

(b) Who is destitute, or who is not provided with the necessities of life,
or who is not provided with a home or suitable place of abode ....

CAL. WELF. & INST. CODE § 300 (West Supp. 1978).

2. 61 Cal. App. 3d 310, 132 Cal. Rptr. 5 (1976).
3. Welfare and Institutions Code § 600 was the predecessor of § 300.
4. In re Christopher B., 82 Cal. App. 3d 608, 615, 147 Cal. Rptr. 390, 394 (1978).
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IN RE GARY 0.

84 Cal. App. 3d 38, 148 Cal. Rptr. 276 (1978)

A petition was filed against seventeen-year-old Gary alleging
that he came within Welfare and Institutions Code section 602 be-
cause he had possession of marijuana for sale,l unlawful posses-
sion of more than one ounce of marijuana2 and had committed
petty theft.3 Gary denied each count at his detention hearing.4

Seventeen days later at the minor's jurisdictional hearing he
admitted the petty theft charge, and the other counts were
dropped. He was told that his admission would result in proba-
tion or commitment to a local facility or the California Youth Au-
thority. The minor was told that the maximum confinement time
for the petty theft was six months. After admitting to the charge,
the referee advised Gary that "there was a possibility that any ex-
isting probation orders might be revoked at the dispositional
hearing."5

During the disposition hearing6 the judge stated that the com-

1. CAL. HEALTH & SAFETY CODE § 11359 (West Supp. 1978).
2. CAL. HEALTH & SAFETY CODE § 11357 (c) (West Supp. 1978).
3. CAL. PENAL CODE § 484 (West 1970).
4. If the minor is in custody at juvenile hall he is entitled to a detention hear-

ing in court. The hearing must take place one court day after a petition is filed
against the minor. The minor is provided for court appointed counsel at the hear-
ing if he has none.

During the detention hearing the minor is read the accusations on the petition
and is asked whether they are admitted or denied. If they are denied an adjudica-
tion hearing is set for two weeks later. During the detention hearing the court de-
termines if the minor will remain in custody until the adjudication hearing or will
be released. CAL. RULES OF CoURT, RULE 1321.

In order to detain a minor during the detention hearing one of the grounds listed
in California Rules of Court, Rule 1327 must be found to exist:

(1) That the minor has violated an order of the court.
(2) That the minor has escaped from a commitment of the court.
(3) That the minor is likely to flee to avoid the jurisdiction of the court.
(4) That it is a matter of immediate and urgent necessity for the protec-

tion of the minor.
(5) That it is reasonably necessary for the protection of the person or

property of another.
CAL. RULES OF COURT, RULE 1327.

5. 84 Cal. App. 3d 38, 40, 148 Cal. Rptr. 276, 277 (1978).
6. At the disposition hearing the minor is given his disposition, the

equivalent of an adult's sentence. In deciding what is the best disposition the
judge will rely upon a probation officer's social study which examines the minor's
attitude, prior record, need for a secure setting and performance at school and at
home. The probation officer will also make a recommendation as to what he feels
is best for the minor. CAL. WELF. & INST. CODE § 706 (1978).



mitment would be based upon the minor's "entire record" and
would exceed the previously stated six month maximum confine-
ment time for petty theft alone.

Counsel for the minor moved to withdraw the admission but
the motion was denied. The court committed the minor to the
Youth Authority for six months and revoked probation in the pre-
vious proceeding involving six batteries. The court also extended
the minor's Youth Authority commitment for an additional six
months for each of the six batteries.

The Fifth District Court of Appeal determined that at the time
the minor made his admission he did not fully understand the
consequences of his plea. It was only after the minor had made
his admission at the jurisdictional hearing that he was advised by
the referee that his probation may be revoked on the earlier
charges. The minor had no notice that he would be subjected to
more than six months total confinement.

The court of appeal concluded that the juvenile court had
abused its discretion when it denied the motion to withdraw ad-
mission to the petty theft charge. The court held that "the revoca-
tion of probation at a disposition hearing is a direct consequence
of an admission, and a juvenile must be appraised of the possibil-
ity of such revocation before entering his admission."7

IN RE TONY C.

21 Cal. 3d 888, 582 P.2d 957, 148 Cal. Rptr. 366 (1978)

Tony C. was adjudged a ward of the juvenile court based on
findings that he committed rape by threat of great bodily harm.
At the time of committing the rape Tony was only eight weeks
short of his fourteenth birthday. Tony forced his victim, an eight-
een-year-old married woman, at knife point, to a secluded dead-

The juvenile court judge has several ways of disposing of a case. The judge may
commit the minor to the California Youth Authority and may have him remain
under its custody up to the age of 21. The minor may be placed in one of the
county camps or homes for juveniles. The minor might be turned over to another
public or private institution for rehabilitation. CAL. RULES OF COURT, RULE 1372.

The judge may also determine that the minor should be returned home on pro-
bation. As a condition to probation the minor can be ordered to spend a short pe-
riod of time in juvenile hall. The minor's parents may also be ordered to attend a
counseling program with him. CAL. WELF. & INST. CODE § 727 (West Supp. 1978). A
probation officer is assigned to monitor the minor during his probation and work
with him and his family towards rehabilitation. The probation officer will also see
that the minor complies with all the court's instructions. CAL. WELF. & INST. CODE
§ 280 (West Supp. 1978).

7. 84 Cal. App. 3d at 43, 148 Cal. Rptr. at 278.
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end street and then raped her. After the rape he asked the wo-
man if she was going to call the police.

Two of the issues raised on appeal were whether the minor ap-
preciated the wrongfulness of his actions and whether his capac-
ity to commit rape was sufficiently shown.

The California Supreme Court first noted that Penal Code sec-
tion 26, subdivision (1) presumes that minors under the age of
fourteen are "incapable of committing a crime in the absence of
clear proof that at the time of the act 'they knew its wrongful-
ness."" This rule was held applicable to proceedings under Wel-
fare and Institutions Code section 602, declaring a minor a ward of
the juvenile court by reason of his violation of a law, by the
supreme court in In re Gladys R.2 In this instance the court said
that although it would "frustrate the intent of Penal Code section
26 to infer such knowledge from the bare commission of the act
itself," reference may "properly be made to the attendant circum-
stances of the crime such as its preparation, the particular
method of its commission and its concealment." 3

The court concluded that the minor's constant use of the threat
of deadly force and his conduct in taking the victim to a secluded
location demonstrated that he was aware of the risk of detection
and punishment. The court added that Tony's asking his victim
"if she intended to call the police ... manifested both knowledge
of illegality and consciousness of guilt."4

The Supreme Court then interpreted section 262 of the Penal
Code which requires that a minor's physical ability to commit
rape be "proved as an independent fact."5 The court said that
this section required evidence independent of the testimony of

1. California Penal Code § 26 provides in pertinent part: "All persons are ca-
pable of committing crimes except those belonging to the following classes:
One--children under the age of 14, in the absence of clear proof that at the time of
committing the act charged against them, they knew its wrongfulness." CAL. PE-
NAL CODE § 26 (West Supp. 1978).

2. 1 Cal. 3d 855, 464 P.2d 127, 83 Cal. Rptr. 671 (1970).
3. In re Tony C., 21 Cal. 3d 888, 900, 582 P.2d 957, 964, 148 Cal. Rptr. 366, 373

(1978).
4. Id. at 901, 582 P.2d at 964, 148 Cal. Rptr. at 373.
5. California Penal Code § 262 provided that: "No conviction for rape can be

had against one who was under the age of fourteen years at the time of the act
alleged, unless his physical ability to accomplish penetration is proved as an in-
dependent fact, and beyond a reasonable doubt." CAL. PENAL CODE § 262 (West
1970). On March 9, 1978 an urgency measure was passed repealing section 262.
(Stats. 1978, ch. 29, § 1, p. -).



the rape victim. The court held "the requirement did not prevent
persuasive inferences from being drawn from the attendant cir-
cumstances of the crime." 6 Therefore, the presence of sperm not
more than six hours old on vaginal smears created an obvious in-
ference that satisfied the statute's requirement.

IN RE JON D.
84 Cal. App. 3d 337, 148 Cal. Rptr. 677 (1978)

The juvenile court declared Jon a ward of the court pursuant to
Welfare and Institutions Code section 6021 and committed him to
camp for ninety days and imposed a $250 fine. Jon was arrested
for driving while intoxicated, reckless driving and resisting arrest.
The ninety-day committment and the $250 fine are provided for in
section 23103 of the Vehicle Code.2

The Second District Court of Appeal determined that the per-
missible alternatives available to the juvenile court for the treat-
ment of a ward does not include the power to impose a fine.

Under Welfare and Institutions Code section 2583 the juvenile
court may impose a $50 maximum fine for traffic offenses. How-
ever, this section applies only to a proceeding conducted pursuant
to section 2574 and not to the petition for wardship route provided

6. 21 Cal. 3d at 901, 582 P.2d at 965, 148 Cal. Rptr. at 374.
1. CAL. WELF. & INST. CODE § 602 (West Supp. 1978) provides that any minor

who violates any law or ordinance is within the jurisdiction of the juvenile court
and may be adjudged a ward of the court.

2. CAL. VEHICLE CODE § 23102.2 (West Supp. 1978) provides:
Any person who drives any vehicle upon a highway in willful or wanton
disregard for the safety of persons or property is guilty of reckless driving
and upon conviction thereof shall be punished by imprisonment in the
county jail for not less than five days nor more than 90 days or by fine of
not less than twenty-five dollars ($25) nor more than two hundred fifty
dollars ($250) or by both such fine and imprisonment, except as provided
in Section 23104.
3. CAJ WELF. & INST. CODE § 258 (West. Supp. 1978) provides in pertinent

part:
(a) Upon a hearing conducted in accordance with Section 257, upon an

admission by the minor of the commission of a traffic violation charged, or
upon a finding that the minor did in fact commit such traffic violation, the
judge, referee, or traffic hearing officer may do any of the following:

(3) Make any or all of the following orders: ....
(iii) That the minor pay to the general fund of the county a sum, not to

exceed fifty dollars ($50). ...

4. CAL. WELF. & INST. CODE § 257 (West Supp. 1978) deals with the consent of
a minor to a hearing before a traffic hearing officer, referee, or juvenile court judge
when a minor is charged with a traffic offense. Such a hearing may be conducted
upon a copy of notice to appear at the hearing in lieu of a petition filed against the
minor in accordance with Article 16 commencing with § 650 of the Welfare and In-
stitutions Code.
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in section 650. The court found no corresponding statutory provi-
sion for fining a minor who has been declared a ward.

The statutory scheme provides for fines to be levied upon a minor when
proceedings which do not involve the possibility of a declaration of ward-
ship are conducted upon the charge of a traffic offense. It provides for a
number of financial consequences including reparations as a condition of
probation, restitution, and uncompensated work where wardship is im-
posed. But the statutory scheme does not authorize the juvenile court to
impose a fine where a minor is adjudicated a ward and confined without
probation.5

Since no probationary order was involved here, the court did not
consider the issue of a juvenile court's power to impose a fine as a
condition of probation.

IN RE PATRICK W.

84 Cal. App. 3d 520, 148 Cal. Rptr. 735 (1978)

Patrick W., thirteen years of age, was found to be within the
provisions of Welfare and Institutions Code section 6021 because
he had allegedly committed murder. Patrick shot his stepfather
and then left home with his sister. A day later, they were picked
up by their school's principal while hitchhiking on a freeway. He
then told the principal that he had shot and buried his stepfather.
The principal drove the children to school where they were taken
into custody by sheriffs deputies. Unknown to Patrick, his mater-
nal grandparents were staying at a nearby motel.

The minor was interviewed by sheriffs deputies three and one-
half hours after being placed in custody. The trial court deter-
mined that one of the deputies knew that the minor's maternal
grandparents were nearby before the minor was asked any ques-
tions. After being properly advised of his Miranda rights, Patrick
made a full and detailed confession of the killing of his stepfather.
During the questioning Patrick was asked if he wanted an attor-
ney. He said he was not sure and that he would like to talk to his
mother. This confession was admitted into evidence at his adjudi-
cation hearing.2

5. In re Jon D., 8 Cal. App. 3d 337, 340, 148 Cal. Rptr. 677, 679 (1978).
1. CAL. WELF. & INST. CODE § 602 (West Supp. 1978) specifies that a minor

under the age of 18 who violates any law or ordinance is within the jurisdiction of
the juvenile court and may be adjudged a ward of the court.

2. The adjudication hearing is similar to a trial. A Deputy District Attorney
presents the evidence on behalf of the Probation Officer who filed the petition. A



Patrick's counsel on appeal contended that the confession
should not have been admitted in evidence because it was not
shown that there had been a valid waiver of his right against self-
incrimination.

The court of appeal determined that the availability of a respon-
sible adult to advise a minor is one of the circumstances to con-
sider in determining whether a fifth amendment waiver is valid.
The court said adult advice is a factor to be considered in deter-
mining the admissibility of the confession and that such advice
should be obtained whenever feasible. "Whether or not such
adult advice was sought and obtained for a minor is a factor to be
considered in determining the admissibility of a minor's confes-
sion to the police."'3

The failure to seek the presence of the grandparents rendered
the confession inadmissible and constituted a violation of the mi-
nor's Miranda rights since there was no reason for the sheriffs
deputies not to have the grandparents present to counsel the mi-
nor before he was questioned. The court held that the "confes-
sion . . .was inadmissible on the totality of the circumstances
present."

4

IN RE FERDINAND R.
85 Cal. App. 3d 303, 149 Cal. Rptr. 342 (1978)

Two petitions were filed against Ferdinand R. pursuant to Wel-
fare and Institutions Code Section 602 asserting the jurisdiction of
the juvenile court. The petitions alleged robbery and assault with
the intent to commit murder. After finding the minor was a per-
son described in Welfare and Institutions Code § 602, the juvenile
court referee sustained both petitions and scheduled a disposition
hearing for February 3.

Four days prior to the scheduled disposition hearing, the minor
fied an application for rehearing pursuant to Welfare and Institu-
tions Code § 252. The application sought a rehearing of the pro-
ceedings leading to the order sustaining the petition and also a
rehearing of the disposition hearing to be conducted in the future.

Deputy Public Defender represents the minor or the court may appoint counsel
pursuant to § 700 of the Welfare and Institutions Code. The minor has most of the
same constitutional and statutory rights during the hearing as an adult in a crimi-
nal trial. He has the right to a trial by the court (a minor does not have the right
to a jury trial), the right to remain silent, the right to confront and to cross-ex-
amine any witness called to testify and the right to subpoena witnesses on his be-
half. CAL. RULES OF COURT, RULE 1354.

3. In re Patrick W., 84 Cal. App. 3d 520, 525, 148 Cal. Rptr. 735, 738 (1978).
4. Id. at 526, 148 Cal. Rptr. at 739.
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This appeal presented the Second District Court of Appeal with
the narrow issue of the legal effect of an application for rehearing
of a juvenile court referee's order filed before the referee's hear-
ing.

The pertinent part of Welfare and Institutions Code § 252 pro-
vides: "At any time prior to the expiration of 10 days after service
of a written copy of the order and findings of a referee, a minor
* . . may apply to the juvenile court for a rehearing. Such applica-
tion ... shall contain a statement of the reasons such rehearing
is requested."' Rule 1319 of the California Rules of Court paral-
lels the statutory language of section 252. Rule 1319, subdivision
(a) provides "that the reasons stated in the application must be
factual or legal."2 The court of appeal concluded that it must in-
terpret Welfare and Institutions Code section 252 and rule 1319 to
give effect to all terms where such an interpretation is possible
and within reason.

The court determined that so construed, the statute and the
rule permit an application for rehearing to be effective only after
the hearing. "Otherwise, the requirement of a statement of legal
and factual reasons for the application is rendered meaningless. 3

IN RE RAMON M.
22 Cal. 3d 419, 584 P.2d 524, 149 Cal. Rptr. 387 (1978)

Ramon, a fourteen-year-old boy, was declared a ward of the
court pursuant to section 6021 of the Welfare and Institutions
Code because he had made an unprovoked assault in violation of
Penal Code Section 415.2 Expert testimony during the trial placed

1. CAL. WELF. & INST. CODE § 252 (West Supp. 1978).
2. California Rules of Court, Rule 1319 provides in part:

(a) [Application for rehearing (§ 252)] An application for a rehearing of
an order or findings by a referee may be made by the minor, parent, or
guardian at any time prior to the expiration of 10 calendar days after serv-
ice of a written copy of the order and findings. The application may be di-
rected to all or any specified part of the order or findings and shall contain
a brief statement of the factual or legal reasons for requestingthe rehear-
ing.
3. In re Ferdinand R., 85 Cal. App. 3d 303, 306, 149 Cal. Rptr. 342, 344 (1978).
1. Welfare and Institutions Code § 602 provides that a minor who breaks any

law other than a curfew law will be under the jurisdiction of the juvenile court and
will be made a ward of the court. CAL WELF. & INST. CODE § 602 (West Supp.
1978).

2. The pertinent portion of the Penal Code provides:



Ramon's I.Q. at forty to forty-two. This level of intelligence is
equivalent to a five or six-year-old child. Ramon cannot read or
tell time and was believed to be incapable of abstract thought.
Also, he suffered from a severe speech impediment.

Ramon presented a defense of idiocy, but the juvenile court
found under Penal Code § 263 that he was not an idiot and there-
fore was "of sound mind" as defined in Penal Code § 21.4

In reversing this case the California Supreme Court extended
its decision in People v. Drew.P There the M'Naghten test was re-
jected as the test for insanity and was replaced by the American
Law Institute standard. In Drew the court concluded that the
M'Naghten test was inadequate because it emphasizes cognitive
capacity without regard for volitional control; it fails to recognize
degrees of incapacity; and it has a stultifying effect on expert tes-
timony.6

The ALI standard states: "A person is not responsible for crimi-
nal conduct if at the time of such conduct as a result of mental
disease or defect he lacks substantial capacity either to appreci-
ate the criminality wrongfulness of his conduct or to conform his
conduct to the requirements of law.' 7

Here the supreme court adopted the ALI standard as the deter-
mining test for idiocy as well as for insanity. The court reasoned:

[T]o maintain M'Naghten as a test of idiocy, now that it has been replaced,

Any of the following persons shall be punished by imprisonment in the
county jail for a period of not more than 90 days, a fine of not more than
two hundred ($200), or both such imprisonment and fine: (1) Any person
who unlawfully fights in a public place or challenges another person in a
public place to fight.

CAL. PENAL CODE § 415 (West Supp. 1978).
3. The court interpreted Penal Code § 26 as establishing separate defenses of

idiocy and insanity and concluded that the term insanity refers to mental capacity
arising from both mental illness or mental retardation. The court said that a de-
fendant asserting the defense of idiocy should raise that defense by a separate
plea.

The applicable portions of Penal Code § 26 provide: "All persons are capable of
committing crimes except those belonging to the following classes: ....
Two-Idiots. Three-Lunatics and insane persons...." CAi. PENAL CODE § 26
(West Supp. 1978).

4. Penal Code § 21 in full provides: "The intent or intention is manifested by
the circumstances connected with the offense, and the sound mind and discretion
of the accused. All persons are of sound mind who are neither idiots nor lunatics,
nor affected with insanity." CAL. PENAL CODE § 21 (West 1970).

5. People v. Drew, 22 Cal. 3d 333, 583 P.2d 1318, 149 Cal. Rptr. 275 (1978).
6. The M'Naghten test, the predominant rule in the United States requires:
[T]o establish a defense on the ground of insanity, it must be clearly
proved that, at the time of the committing of the act, the party accused
was laboring under such a defect of reason, from disease of the mind, as
not to know the nature and quality of the act he was doing, or if he did
know it that he did not know he was doing what was wrong.

M'Naghten's Case, 8 Eng. Rep. 718, 722 (1843).
7. Model Penal Code § 4.01 (ALI 1962).
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by the ALI standard as a test of insanity, would give rise to difficult and
unnecessary complications. A defendant who knew that his act was
wrong, but was unable to conform to legal requirements, would be acquit-
ted if his incapacity arose from mental illness but convicted if it arose
from mental retardation-a discrimination difficult to justify. Juries con-
fronted with two different tests, would be compelled to determine the
source of a defendant's mental incapacity; experts would debate whether
disabling conditions which arose during childhood constitute insanity or
idiocy; courts would ponder the case of the retarded person who is also
mentally ill.8

The court concluded that these difficulties will be avoided by
utilizing the same test for the separate defenses of idiocy and in-
sanity.

IN RE ERIC CRAIG J.

86 Cal. App. 3d 513, 150 Cal. Rptr. 299 (1978)

Eric was questioned by his manager regarding his role in the
burglary of his employer. After forty-five minutes of questioning
the minor confessed to the burglary. A police officer was present
during the questioning and no Miranda warnings were given.
Following a finding that he fell within Welfare and Institutions
Code Section 602, the minor was declared a ward of the juvenile
court. After the jurisdictional hearing he was committed to the
California Youth Authority for the maximum term of confine-
ment permitted by law.

The court of appeal first considered the constitutionality of the
commitment of a juvenile to the Youth Authority for the upper
term without the need of a finding of aggravation or the possibil-
ity of presenting mitigating circumstances as accorded adults con-
victed of identical offenses.

California Welfare and Institutions Code Sections 726 and 731'

8. In re Ramon M., 22 Cal. 3d 419, 426, 584 P.2d 524, 529, 149 Cal. Rptr. 387, 392
(1978).

1. § 726 provides in pertinent part:
In any case in which the minor is removed from the physical custody of
his parent or guardian as the result in order of wardship made pursuant to
§ 602, the order shall specify that the minor may not be held in physical
confinement for a period in excess of the maximum term of imprisonment
which could be imposed upon an adult convicted of the offense or offenses
which brought or continued the minor under the jurisdiction of the juve-
nile court.
As used in this Section and in Section 731, 'maximum term of imprison-
ment' means the longest of the three time periods set forth in paragraph (2)
of subdivision (a) of Section 1170 of the Penal Code, but without the need



provide that a minor may not be confined by the Youth Authority
longer than an adult could be imprisoned when convicted of the
same offense.

Welfare and Institutions Code section 726 permits the auto-
matic imposition of the upper term of confinement without the
opportunity of showing aggravation or mitigation. Counsel for
Eric contended that this statute denies juveniles equal protection
of the laws as guaranteed by the United States Constitution,
Amendment XIV and the California Constitution, Article 1, sec-
tion 7(a).

The court of appeal relied upon the California Supreme Court's
decision in People v. OlivaS2 in holding that this disparity of treat-
ment was unconstitutional. In Olivas, Welfare and Institutions
Code Section 1770 was held unconstitutional insofar as it author-
ized the Youth Authority to maintain "control over misdemean-
ants committed to its care for any period of time in excess of the
maximum jail term permitted by the status for the offense or of-
fenses committed." 3 The supreme court concluded that since the
fundamental interest of personal liberty was at stake "the state
was required to show not only there was a compelling interest
which justified the law, but also the distinctions drawn by the law
were necessary to further its purpose."4 There the court held the
disparity of confinement periods violated Olivas' constitutional
right to equal protection, since the state could not show that the
distinctions drawn by the law were necessary to further its pur-
pose.5

The court of appeal determined that, although the purposes for
incarceration of an adult and commitment of a juvenile are differ-
ent,6 there is no "distinguishable feature other than age between

to follow the provisions of subdivision (b) of Section 1170 of the Penal
Code or to consider time for good behavior or participation pursuant to
Section 2930, 2931 and 2932 of the Penal Code, plus enhancements which
must be proven if pled.
Physical confinement means placement ... in any institution operated by
the Youth Authority.

CAL. WELF. & INST. CODE § 726 (West Supp. 1978) (emphasis added). Section 731
provides in part:

A minor committed to the Youth Authority may not be held in physical
confinement for a period of time in excess of the maximum period of im-
prisonment which could be imposed upon an adult convicted of the of-
fense or offenses which brought or continued the minor under the
jurisdiction of the juvenile court. Nothing in this section limits the power
of the Youth Authority to retain the minor on parole status for the period
permitted by section 1769.

CAL. WELF. & INST. CODE § 731 (West Supp. 1978) (emphasis added).
2. 17 Cal. 3d 236, 551 P.2d 375, 131 Cal. Rptr. 55 (1976).
3. In re Eric Craig J. 86 Cal. App. 3d 513, 519, 150 Cal. Rptr. 279, 302-03 (1978).
4. Id. at 519, 150 Cal. Rptr. at 302.
5. 17 Cal. 3d at 243, 551 P.2d at 379, 131 Cal. Rptr. at 59.
6. California Penal Code § 1170 subdivisions (a) declares that the purpose be-
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adult persons who have committed a public offense and are im-
prisoned, and juveniles who commit the same offense and lose
their liberty by commitment to the Youth Authority. ' 7 The court
of appeal concluded that "a juvenile processed as a juvenile in the
juvenile court committed to CYA is similarly situated to an adult
in the criminal court sentenced to state prison."8 The court then
held that the provision within Welfare and Institutions Code Sec-
tion 726 relating to the automatic imposition of the upper term of
confinement was unconstitutional because it precluded the equal
protection of the laws. The court also held that "(J]uvenile court
shall be required to apply the substantive rule of Penal Code Sec-
tion 1170(b) providing for the sentencing of the middle term un-
less aggravating or mitigating circumstances have been
established in determining a minor's potential term of incarcera-
tion."9

The court also interpreted the meaning of Welfare and Institu-
tions Code Section 72610 dealing with the computation of the max-
imum term of confinement for consecutive sentences. The court
determined that Welfare and Institutions Code Section 726 when
"read in conjunction with Penal Code section 1170.1(a) 1 provides

hind adult incarceration is punishment. The California Supreme Court in In re
Aline D., 14 Cal. 3d 557, 536 P.2d 65, 121 Cal. Rptr. 816 (1975), stated that the pur-
pose behind juvenile commitment is treatment and rehabilitation which are imple-
mented by "methods of training and treatment directed toward the correction and
rehabilitation of young persons found guilty of public offenses. .. ."

7. In re Eric Craig, 86 Cal. App. 3d 513, 521, 150 Cal. Rptr. 299, 304 (1978).
8. Id. at 522, 150 Cal. Rptr. at 304.
9. Id. at 524, 150 Cal. Rptr. at 305.

10. Here, Welfare and Institutions Code § 726 provides in pertinent part:
If the court elects to aggregate the period of physical confinement on multi-
ple counts, or multiple petitions, including previously sustained petiti:ons
adjudging the minor a ward within Section 602, the "maximum term of im-
prisonment" shall be specified in accordance with subdivision (a) of Sec-
tion 1170.1 of the Penal Code.
If the charged offense is a misdemeanor or a felony not included with the
scope of Section 1170 of the Penal Code, the "maximum term of imprison-
ment" is the longest term of imprisonment prescribed by law.
"Physical confinement" means placement in a juvenile hall, ranch, camp,
forestry camp or secure juvenile home pursuant to Section 730, or in any
institution operated by the Youth Authority.

CAL. WELF. & INST. CODE § 726 (West Supp. 1978) (emphasis added).
11. Penal Code § 1170.1(a) states:
Except as provided in subdivision (b) and subject to Section 654, when
any person is convicted of two or more felonies, whether in the same pro-
ceeding or court or in different proceedings or courts, and whether by
judgment rendered by the same or by a different court, and a consecutive
term of imprisonment is imposed under Sections 699 and 1170, the aggre-



for the aggregation of multiple petitions by calculating the sum of
the maximum term of the subordinate offense if it is a misde-
meanor."1 2 The court concluded that the "Legislature, through its
incorporation of Penal Code section 1170.1(a) in Welfare and In-
stitutions Code section 726, intended that only the procedure em-
bodied within section 1170.1(a) be used to determine the
maximum term of imprisonment when sentencing a juvenile to
consecutive terms, regardless of the nature of the subordinate
crime."13

Finally, the court of appeal determined that a juvenile is enti-
tled to "credit against his CYA commitment for time spent in cus-
tody pending juvenile court proceedings, pursuant to Penal Code
section 2900.5."14

IN RE DENNIS C.

86 Cal. App. 603, 150 Cal. Rptr. 356 (1978)

Dennis C. was found to be a person within Welfare and Institu-
tions Code Section 6021 because he had committed forgery and
battery against a police officer, and had resisted an officer in the

gate term of imprisonment for all such convictions shall be the sum of the
principal term, the subordinate term and any additional term imposed
pursuant to Section 667.5. The principal term shall consist of the greatest
term of imprisonment imposed by the court for any of the crimes, includ-
ing any enhancement imposed pursuant to Section 12022, 12022.5, 12022.6
or 12022.7. The subordinate term for each consecutive offense shall consist
of one-third of the middle term of imprisonment prescribed for each other
felony conviction for which a consecutive term of imprisonment is im-
posed, and shall exclude any enhancements when the consecutive offense
is not listed in subdivision (c) of Section 667.5. In no case shall the total of
subordinate terms for consecutive offenses not listed in subdivision (c) of
Section 667.5 exceed five years.

CAL. PENAL CODE § 1170.1(a) (West Supp. 1978).
12. 86 Cal. App. 3d at 524-25, 150 Cal. Rptr. at 306. Eric's maximum term of

commitment was set at three years and six months. This includes the three year
upper for burglary (CAL. PENAL CODE § 459 (West Supp. 1978)) and a six month
misdemeanor contempt sentence (CAL. PENAL CODE § 166(4) (West 1970)). Under
the court of appeal's interpretation of Welfare and Institutions Code § 726 Eric's
principal term would be two years. (The maximum term of confinement must be
designated at the middle term absent mitigation or aggravation). Because the
court applied Penal Code § 1170.1(a) the six month misdemeanor contempt term
(the subordinate term) would be reduced to one-third. Therefore, the minor's
maximum term of commitment is two years and two months.

13. 86 Cal. App. 3d at 526, 150 Cal. Rptr. at 307.
14. Id.
1. Welfare and Institutions Code § 602 deals with the juvenile court's jurisdic-

tion involving minors who have violated the law. The section in its entirety pro-
vides:

Any person who is under the age of 18 years when he violates any law of
this state or of the United States or any ordinance of any city or county of
this state defining crime other than an ordinance establishing a curfew
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discharge of his duty. The juvenile court, acting under the author-
ity of Welfare and Institutions Code Section 7262, committed the
minor to the California Youth Authority for seven years. The ju-
venile court did not consider circumstances of mitigation or ag-
gravation for any of the crimes for which the youth was
committed.

Welfare and Institutions Code Section 7263 authorizes a juve-
nile court to commit a minor adjudged a ward of the court to a po-
tential physical confinement in the Youth Authority for the
longest of the three time periods specified for adults under para-
graph 2 of subdivision (a) of Penal Code Section 1170.1, without a

finding of aggravating circumstances as required for adults under
subdivision (b) of § 1170.1. 4

based solely on age, is within the jurisdiction of the court, which may ad-
judge such person to be a ward of the court.

CAL. WELF. & INST. CODE § 602 (West Supp. 1978).
2. Welfare and Institutions Code § 726 reads in pertinent part:

In any case in which the minor is removed from the physical custody of
his parent or guardian as the result of an order of wardship made pursu-
ant to Section 602, the order shall specify that the minor may not be held
in physical confinement for a period in excess of the maximum term of im-
prisonment which could be imposed upon an adult convicted of the of-
fense or offenses which brought or continued the minor under the
jurisdiction of the. juvenile court.

As used in this section and in Section 731, "maximum term of imprison-
ment" means the longest of the three time periods set forth in paragraph
(2) of subdivision (a) of Section 1170 of the Penal Code, but without the
need to follow the provisions of subdivision (b) of Section 1170 of the Pe-
nal Code or to consider time for good behavior or participation pursuant
to Sections 2930, 2931, and 2932 of the Penal Code, plus enhancement
which must be proven if pled.

CAL. WELF. & INST. CODE § 726 (West Supp. 1978).
3. Id.
4. Under Penal Code section 1170.1, subdivision (a), made applicable to
juvenile commitments by section 726, where the court finds aggravating
circumstances the maximum consecutive term to which an adult can be
sentenced is three years for the principal term (either the forgery or the
battery) plus one-third of the middle term of the subordinate felony (i.e.,
eight months). The misdemeanor normally would be ordered to be served
concurrently with the felony sentences although the law is by no means
certain on this point. Thus, an adult convicted of the same crimes as ap-
pellant with a finding of aggravating circumstances would be sentenced to
a total base term of three years and eight months under section 726 as it
now reads. However, where no aggravation is found, under Penal Code
section 1170, subdivision (b), the adult court would be required to select a
middle term for the principal felony, two years, plus one-third of the mid-
dle term for the subordinate felony, eight months, for a total base term of
two years and eight months. Thus, under section 726 as it now reads, ap-
pellant is subject to potential Youth Authority confinement for one year
longer than an adult would be confined for the identical offenses.

In re Dennis C., 86 Cal. App. 603, 606 n.2, 150 Cal. Rptr. 356, 357 n.2 (1978).



The Fifth District Court of Appeal, citing People v. Olivas,5 held
that Welfare and Institutions Code section 726 works as a denial
of the equal protection of the law as to any minor committed to
the Youth Authority. The court stated:

Olivas specifically reserved consideration of the issue whether the "term
of involuntary confinement" of a juvenile adjudged under the juvenile law
"may exceed that which might have been imposed on an adult or juvenile
who committed the identical unlawful act and was thereafter convicted in
the criminal courts" [citations omitted I.... [Wie believe that the court's
holding as to the effect of a Youth Authority commitment on a ward's per-
sonal liberty interest including possible revocation of parole, can lead to
but one conclusion-that such disparate terms of confinement are consti-
tutionally impermissible.

6

Specifically, the court of appeal held that the maximum period
of physical confinement of juveniles authorized by Welfare and
Institutions Code Section 726 could not survive the strict scrutiny
test because the state "failed to show that longer periods of con-
finement for juvenile felony offenders than adult offenders are
necessary for rehabilitative purposes."7

IN RE MITCHELL P.
22 Cal. 3d 946, 587 P.2d 1144, 151 Cal. Rptr. 330 (1978)

The minor was charged with burglary, grand theft and receiving
stolen property. During the jurisdictional hearing, an accomplice
of the minor, granted immunity from further proceedings, testi-
fied he had witnessed the appellant commit the alleged acts. Sub-
sequently, the petition which alleged receiving stolen property
was sustained and the minor was declared a ward of the court
pursuant to Welfare and Institutions Code § 602.1 The only evi-
dence of misconduct presented was the accomplice's testimony.

Counsel for the minor argued that under Penal Code § 1111 the
judgment must be reversed because the only evidence presented
was the uncorroborated testimony of the minor's accomplice.

Penal Code § 1111 would indeed have required reversal of the
decision. It provides: "A conviction can not be had upon the testi-
mony of an accomplice unless it be corroborated by other such
evidence as shall tend to connect the defendant with the commis-
sion of the offense .... -2

5. 17 Cal. 3d 236, 551 P.2d 375, 131 Cal. Rptr. 55 (1976).
6. 86 Cal. App. 608, 150 Cal. Rptr. 356, 359 (1978).
7. 86 Cal. App. at 611, 150 Cal. Rptr. at 361.
1. Welfare and Institutions Code § 602 provides that any minor under the age

of 18 is within the jurisdiction of the juvenile court when he violates any criminal
law or ordinance. CAL. WELF. & INST. CODE § 602 (West Supp. 1978).

2. CAL. PENAL CODE § 1111 (West 1970).
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In determining that § 1111 does not apply to juvenile cases the
California Supreme Court first said that "a finding of wardship
pursuant to section 602 does not constitute a 'conviction' within
the meaning of Penal Code section 1111, . . . and our courts have
uniformly held Penal Code section 1111 has no application in ju-
venile proceedings." 3 The court referred to Welfare and Institu-
tions Code Section 203 which states: "An order adjudging a minor
to be a ward of the juvenile court shall not be deemed a convic-
tion of a crime for any purpose ... 4

The supreme court then concluded that there is no due process
violation in not applying section 1111 to juvenile proceedings be-
cause the rule is not constitutionally based but was created by
the common law. The court also noted that the rule does not exist
in many states and that the rule has been rejected in the federal
courts.

Next the court considered whether the state can require a
lesser quality of evidence in juvenile proceedings without denying
juvenile's equal protection of the laws. The supreme court deter-
mined that the state can so require and that "disparities among
classes are constitutionally permissible when reasonably related
to proper purpose."5 The purpose of the accomplice testimony
rule is to limit the weight given to accomplice testimony by juries
because such testimony is usually suspect and may have been
given in hope of leniency or immunity. The court said this ration-
ale did not apply to juvenile cases because "a judge rather than a
jury is trier of fact [and] it is not unreasonable to assume he is
more critical of accomplice testimony and more likely to accord it
appropriate weight." 6

The court also used a balancing test to reject the equal protec-
tion argument. The court stated that:

judicial intervention in the interest of rehabilitating an impressionable mi-
nor outweighs policies against the use of particular kinds of testimony not
otherwise constitutionally proscribed....

In the absence of direct constitutional prohibition or compulsion, equal
protection has not been held in any instance to compel in juvenile pro-
ceedings evidentiary determinations identical to those in criminal courts.7

The supreme court concluded that "when due process and

3. 22 Cal. 3d 946, 949, 587 P.2d 1144, 1146, 151 Cal. Rptr. 330, 333 (1978).
4. CAL. WELF. & INST. CODE § 203 (West Supp. 1978).
5. 22 Cal. 3d at 950, 587 P.2d at 1147, 151 Cal. Rptr. at 334.
6. Id. at 951, 587 P.2d at 1148, 151 Cal. Rptr. at 335.
7. Id. at 957, 587 P.2d at 1148, 151 Cal. Rptr. at 335.



other constitutional demands have been satisfied, reasonable dif-
ferences in criminal and juvenile evidentiary procedures are con-
stitutionally permissible." 8

IN RE PERRONE C.

90 Cal. App. 3d 97, 153 Cal. Rptr. 275 (1979)

Perrone, a fifteen year-old youth, was found to come within sec-
tion 602 of the California Welfare and Institutions Code' because
he had allegedly committed false imprisonment in violation of Pe-
nal Code section 236.2

The minor contended that he was denied due process under the
Fourteenth Amendment of the United States Constitution3, and
article I, § 7a and § 15 of the California Constitution.4 This is be-
cause he was placed in jeopardy before a referee who could not
dismiss a petition against him although the referee could sustain
one. The minor also contended that the recent decisions of
Swisher v. Brady5 and Jesse W. v. Superior Court6 must be inter-
preted to mean a juvenile court referee can no longer hold a juris-
dictional hearing absent a stipulation between the parties.

Agreeing with this argument the court of appeal reviewed In re
Edgar M.7 There it was determined that juvenile referees are
constitutionally limited to only "subordinate judicial duties"
under art. VI, section 22 of the California Constitution.8 A result

8. Id. at 953, 587 P.2d at 1149, 151 Cal. Rptr. at 336.
1. Welfare and Institutions Code § 602 places a minor in the jurisdiction of

the juvenile court who breaks any law, statute or ordinance. CAL. WELF. & INST.
CODE § 602 (West Supp. 1978).

2. The Penal Code states: "False imprisonment is the unlawful violation of
the personal liberty of another." CAL. PENAL CODE § 236 (West Supp. 1979).

3. The fourteenth amendment states: "No State shall... deprive any person
of life, liberty, or property without due process of law, nor deny any person within
its jurisdiction the equal protection of the laws." U.S. CONsT. amend. XIV.

4. Article 1 § 7(a) of the California constitution provides: "A person may not
be deprived of life, liberty, or property without due process of law or denied equal
protection of the laws." CAL. CONST. art. 1, § 7(a). Article 1, § 15 clause 4 provides:
"Persons may not twice by put in jeopardy for the same offense, be compelled in a
criminal cause to be a witness against themselves, or be deprived of life, liberty, or
property without due process of law." CAL. CONST. art. 1, § 15 cl. 4.

5. In Swisher v. Brady the United States Supreme Court condemed a Califor-
nia-like procedure which permits two separate trials, one before a master and the
other before a judge, as constituting double jeopardy. Swisher v. Brady, 438 U.S.
- (1978).

6. The California Supreme Court held double jeopardy to exist when a refe-
ree has acquitted or dismissed a petition against a minor at the jurisdictional hear-
ing and a juvenile court judge then orders a de novo hearing. Jesse W. v. Superior
Court, 20 Cal. 3d 893, 576 P.2d 963, 145 Cal. Rptr. 1 (1978).

7. 14 Cal. 3d 727, 537 P.2d 406, 122 Cal. Rptr. 574 (1975).
8. Article 6 § 22 of the California Constitution provides: "The Legislature may
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of this decision is that a referee cannot constitutionally make a
final adjudication on guilt or innocence. Yet because the supreme
court held that jeopardy does attach during the referee's jurisdic-
tional hearing, a rehearing before a juvenile court judge of a deci-
sion favorable to a minor would result in double jeopardy.9

The court of appeal also examined the California Supreme
Court's decision in Jesse W. v. Superior Court10 which held that a
referee's finding of innocence is a final determination because
jeopardy had attached. There the supreme court also relied on
Edgar M.11 in holding that a referee cannot constitutionally make
a final determination. As a result of these two conflicting princi-
ples, a referee who conducts a jurisdictional hearing cannot dis-
miss a petition. Although the California Supreme Court held that
a referee did not have the authority to dismiss a petition, the
court left the referee with the ability to sustain one. As a result, a
referee may find against the juvenile but cannot acquit him no
matter how weak the evidence.

In holding that this procedure was a denial of due process the
court said:

A trial procedure in which the trier of fact can only find against the ac-
cused, even if only advisory, is a blatant violation on constitutional stand-
ards.

We hold that absent a stipulation conferring judicial power, a juvenile
court referee does not have authority under the California Constitution to
conduct a jurisdictional hearing. Our decision applies only to jurisdic-
tional hearings based on section 602(a) of petition. 12

COMPILED BY JOHN W. TEETS

provide for the appointment by trial courts of record of officers such as commis-
sioners to perform subordinate judicial duties. CAL. CONST. art. 6 § 22.

9. Jesse W. v. Superior Court, 20 Cal. 3d 893, 576 P.2d 963, 145 Cal. Rptr. 1
(1978).

10. Id.
11. 14 Cal. 3d 727, 537 P.2d 406, 122 Cal. Rptr. 574 (1975).
12. In re Perrone C. 90 Cal. App. 3d 97, 105, 153 Cal. Rptr. 275, 280 (1979).
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