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I. INTRODUCTION

Perhaps the most well known economic trend in the 1990s is the
exponential growth of international trade and foreign investment.' A

1. Foreign Direct Investment in a Global Economy, DEP'T ST. BULL., June 1989,
at 32; James E. Ellis, Why Overseas? ‘Cause That's Where the Sales Are. BUs. WK.,
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recent snapshot of the U.S. economy provides the most striking exam-
ple of the tremendous flow of goods and money crossing American bor-
ders. United States merchandise exports grew tenfold between 1970 and
1992 to $448.2 billion.? From 1987 to 1992, U.S. direct investment over-
seas rose 35%, to $776 billion, exceeding foreign direct investment in
the United States by $84 billion in 1992.°

The increasing importance of foreign markets is exhibited on the
micro-economic level as well. Foreign direct investment by United
States corporations increased dramatically in recent years, and as a re-
sult, more and more domestic firms receive their income from abroad.'
Overseas subsidiaries of U.S. corporations generate sales representing
about three times the value of all U.S. exports.” General Electric’s light-
ing division, for example, earned more than forty percent of its 1993
sales outside the United States.”

This trend is driven in part by the growing scarcity of economic op-
portunities at home, but also by the birth of new markets abroad. The
economic and political rebirths of Eastern Europe, Latin American, and
South East Asia have opened doors to vast populations of eager con-
sumers.” In response, both large and small corporations in the United
States are venturing abroad, vis-a-vis branch offices, foreign wholly-
owned subsidiaries, or joint ventures incorporated in foreign countries.”

Jan. 10, 1994, at 62; Thomas A. Stewart, The New Era; Welcome to the Revolution,
FORTUNE, Dec. 13, 1993, at 66. For a detailed account of world trade and foreign di-
rect investment figures see generally Trade and Foreign Direct Investment, OECD
ECON. OUTLOOK, June 1992, at 35.

2. Ellis, supra note 1, at 62.

3. Stewart, supra note 1, at 66.

4. Id. One recent example of aggressive movement overseas of U.S. corporations
is Anheuser-Busch’s purchase of a 5% stake in China’s Tsingtao brewery. Anheuser-
Busch to Buy 5-percent Stake in China's Tsingtao Brewery, BUs. WIRE, June 28,
1993. August A. Busch III, chairman and president of Anheuser-Busch, noted that the
move has “significant strategic importance for our international business efforts be-
cause of the rapid growth and enormous potential of the Chinese beer market.” Id.

5. Stewart, supra note 1, at 66.

6. Id.

7. Id.; Albert Fishlow, Latin America Transformed: An Accounting, NEW PERSP.
Q., Fall 1993, at 19. The move to Latin America has already begun. During 1991 and
1992, capital flowing to this region exceeded that flowing out by more than $50 bil-
lion. Id. at 19. This represents more than the total net flow from 1983 to 1989. Id.

8. See Glenn R. Sarno, Haling Foreign Subsidiary Corporations into Court Under
the 1934 Act: Jurisdictional Bases and Forum Non Conveniens, 55 LAW & CONTEMP.
ProOBS. 379, 381 (Autumn 1992) (discussing the legal and non-legal consideration guid-
ing U.S. corporations to establish subsidiaries abroad).
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These subsidiaries in turn either reexport their products to other for-
eign markets or take advantage of the domestic market where they
reside.”

An additional impetus for foreign investment is the birth of free trade
areas, such as that established by the North American Free Trade
Agreement, which will encourage trade in goods and: capital not just
between the United States and Mexico,” but throughout all of Latin
America."

As goods and financial assets cross the United States border with
increasing frequency, so does the long-arm of United States law. This is
especially the case with federal antitrust law in which the government
interest in regulating anticompetitive activity overseas is most compel-
ling.” In introducing the International Fair Competition Act of 1993,”
Senator Metzenbaum explained one of the primary goals of internation-
al antitrust enforcement:

[Although] we cannot impose our high regard for fair competition on the rest of
the world . . . .[we can] help encourage fairness and strong competition in interna-
tional markets by preventing foreign companies based in countries that do not
foster free and open competition from exploiting American consumers and pro-
ducers." '
The focus of the Clinton Administration on international enforcement
was evidenced by Assistant Attorney General Anne Bingaman, who called
it one of the Antitrust Division’s top priorities.”

Resolving the conflicts arising out of the enforcement of United States
laws governing foreign conduct falls ultimately to United States courts.
Although determining the extraterritorial reach of U.S. law is only a mat-
ter of statutory construction, most federal statutes are silent or give
only cryptic clues as to their scope."” Judges, therefore, have formulated

9. See id.

10. Mexico is already the United States’ third largest trading partner. NAFTA Facts,
Bus. Am., Oct. 18, 1993, at 31. In 1992, U.S. exports to Mexico increased 22%, but
they only grew by 5% to the rest of the world. Id.

11. Fishlow, supra note 7, at 19. In addition to Mexico. as of 1990 six other coun-
tries have negotiated bilateral framework agreements with the United States. These
nations are Bolivia, Chile, Colombia, Costa Rica, Ecuador and Honduras. Id.

12. Sec infra notes 196, 418-35, 451-70.

13. 8. 99, 103d Cong., 1st Sess. (1993).

14. 139 CoNG. REC. S195-02, S534 (1993) (statement of Sen. Metzenbaum).

15. Bingaman Details Division Priorities in International Antitrust Enforcement, 65
Antitrust & Trade Reg. Rep. (BNA) 568 (Oct. 28, 1993).

16. EEOC v. Arabian Am. Oil Co. (Aramco), 499 U.S. 244, 248 (1991), superseded
by statute, as stated in Stender v. Lucky Stores, 780 F. Supp. 1302 (N.D. Cal. 1992);
GARY B. BORN & DAvID WESTIN, INTERNATIONAL CIVIL LITIGATION IN UNITED STATES
Courts 591 (2d ed. 1992).

17. The Sherman Act, the mainstay of antitrust law, prohibits conduct in “restraint
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their own federal common law rules to decipher the intended reach of
various statutes.” As U.S. business has expanded globally, these juris-
dictional rules have changed significantly during their 200-year history."”
During the nineteenth century, the courts, in accord with then-prevailing
notions of international law, severely limited the reach of U.S. law to
conduct that occurred in U.S. territory.” But with the growing power
and complexity of business organizations in the twentieth century, the
nation’s regulatory needs also increased.” As a result, courts have aban-
doned the nineteenth century territorial approach in favor of analyses
that, like the business organizations they regulate, do not limit them-
selves to the national borders.” Thus, courts have readily adopted an
expansive approach in areas of antitrust, securities, and certain export
regulations.”

Despite the logical progression of these jurisdictional rules, their stan-
dards remained unpredictable and were not uniformly applied among the

of trade or commerce.” 15 US.C. § 1 (1988). Although the Act does not specifically
define the boundaries of its extraterritorial reach, it defines commerce as commerce
“among the several States, or with foreign nations.” Id. This broad language has been
repeatedly interpreted to indicate that Congress intended the Act to apply to both do-
mestic and foreign conduct. See, e.g., Continental Ore Co. v. Union Carbide & Carbon
Corp., 370 U.S. 690, 704 (1962); Steele v. Bulova Watch Co., 344 U.S. 280, 289 (1952);
United States v. Sisal Sales Corp., 274 U.S. 268, 275-76 (1927); United States v. Alumi-
num Co. of Am., 148 F.2d 416, 444 (2d Cir. 1945).

18. Margaret V. Sachs, The International Reach of Rule 10b-5: The Myth of Con-
gressional Silence, 28 COLUM. J. TRANSNAT'L L. 677, 681-82 (1990) (arguing that when
Congress enacted the 1933 and 1934 Securities Acts, it was aware of the international
nature of securities markets, and thus the protection of those Acts should be limited
to domestic trade).’

19. See Gary B. Born, A Reappraisal of the Extraterritorial Reach of U.S. Law, 24
Law & PovlY INT'L Bus. 1, 2-564 (1992) (exploring in detail the historical progression
of legislative jurisdiction of U.S. law).

20. See McCulloch v. Sociedad Nacional de Marineros de Hond.. 372 U.S. 10, 21-22
(1968); Foley Bros., Inc. v. Filardo, 336 U.S. 281, 290 (1949); American Banana Co. v.
United Fruit Co., 213 U.S. 347, 359 (1909), overruled by United States v. Sisal Sales
Corp., 274 U.S. 268 (1927); BORN & WESTIN, supra note 16, at 574.

21. Born, supra note 19, at 1.

22. One example of the modern approach is the judicially created “effects doc-
trine,” which allows extraterritorial application of U.S. law when the defendant’s con-
duct abroad has had a substantial and foreseeable effect within the United States. See
United States v. Aluminum Co. of Am. (Alcoa), 148 F.2d 416 (2d Cir. 1945); BORN &
WESTIN, supra note 16, at 591-92.

23. See gencrally Note, Predictability and Comity: Toward Common Principles of
Extraterritorial Jurisdiction, 98 Harv. L. REv. 1310 (1985) (discussing the extraterri-
torial reach of antitrust, securities and foreign trade controls).
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federal circuits. For example, although courts have universally adopted
an expansive view in the antitrust arena, in other seemingly important
areas, such as environmental or employment law, the courts have adopt-
ed a far more restrictive view by presuming that the law was intended to
apply only within United States territory.?' In addition, even with respect
to antitrust law, where there is apparent consensus, there is still dis-
agreement among several circuits on the proper scope of the applicable
legal standard.”

The resulting problems caused by unpredictable and ambiguous rules
are clear. To the business community, uncertainty wrecks havoc on ef-
fective business planning.®® To the international community, such far
reaching and unpredictable rules are repugnant to stable foreign rela-
tions. Extraterritorial application of one nation’s law to conduct that oc-
curs entirely within another nation violates the most fundamental tenets
of territorial sovereignty.”” Frictions arise when a foreign government
entity usurps the power of the domestic regulatory agency to regulate
activity within its own borders.” In response to the intrusive nature of
United States regulatory interests, foreign governments retaliate by apply-
ing their law extraterritorially to entities located in the United States.
Foreign courts may also retaliate by refusing to recognize U.S. judgments
that might be enforced within their borders.” Other more drastic mea-
sures, such as secrecy laws or blocking statutes, can be erected by for-

24. See generally Born, supra note 19, at 54-59; Harry H. Almond, The Extraterri-
torial Reach of United States Regulatory Authority over the Environmental Impacts
of Its Activities, 44 ALBANY L. REv. 739 (1980).

25. BORN & WESTIN, supra note 16, at 597-98. For instance, courts in determining
the legitimate reach of U.S. law, commonly disagree on what constitutes a cognizable
“effect” on United States commerce. Sec¢ infra notes 214-40 and accompanying text.

26. Deana Conn, Note, Assessing the Impact of Preferential Trade Agrecements and
New Rules of Origin on the Extraterritorial Application of Antitrust Law to Interna-
tional Mergers, 93 CoLuM. L. REv. 119, 170 (1993).

27. BORN & WESTIN, supra note 16, at GO0l.

28. JAMES R. ATWOOD & KINGMAN BREWSTER, ANTITRUST AND AMERICAN BUSINESS
ABROAD §§ 4.01-.19 (2d ed. 1981 & Supp. 1993).

29. See Sarno supra note 8, at 397 n.116 (explaining the failure of the United
States and Great Britain to establish a more liberal recognition of each others’ judg-
ments); British Nylon Spinners Ltd. v. Imperial Chem Indus., [1953] Ch. 19, 26 (de-
claring that an order of a United States court enforcing an antitrust decree by enjoin-
ing the English defendant from performing its contracts to assign to English plaintiffs
exclusive manufacturing and marketing rights is “an assertion of an extraterritorial
jurisdiction which we do not recognize.”)
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eign legislatures to make the discovery of the activities of domestic inter-
ests impossible.”

Recognizing the difficulties created by far-reaching application of Unit-
ed States law, federal courts have more recently sought solutions such as
presuming territoriality, or engaging in a balancing of interests between
nations.” In addition, the executive branch has negotiated several bilat-
eral treaties to reduce international tension by reconciling conflicting
regulatory obligations and agreeing to certain terms of cooperation in en-
forcement.® However, none of these approaches has achieved the de-
gree of certainty or predictability sought by the international communi-
ty.* '

This Comment examines the problem of extraterritorial reach of Unit-
ed States law, otherwise known as legislative jurisdiction. As a prelimi-
nary discussion, Part Il provides an overview of the common jurisdiction-
al issues presented when one of the parties before the court is a foreign
corporation.* This is a necessary precursor since questions of judicial
jurisdiction, forum mon conveniens and venue, are generally raised in

30. Both secrecy laws and blocking statutes make it a crime for a requested party
to respond to a foreign discovery request. BORN & WESTIN, supra note 16, at 602-03.
Legislation may also quash the coercive effect of foreign regulations by retroactively
restoring the civil penaities paid by the defendant corporation. The Protection of
Trading Interests Act, enacted by Great Britain in 1980 largely in response to the
United States’ extraterritorial application of its antitrust laws, is an example of such
legislation. The “Clawback Act” enables British corporations to recover all or part of
anti-trust treble damage awards. See The Protection of Trading Interests Act, 1980, ch.
11, § 6; Erika Nijjenhuis, Comment, Antitrust Suits Involving Foreign Commerce:
Suggestions for Procedural Reform; 135 U. PA. L. REv. 1003, 1007 (1987).

31. For a discussion of these types of cases, see Russell J. Weintraub, The Extra-
territorial Application of Antitrust and Securities Laws: An Inquivy into the Utility
of a “Choice-of-Law” Approach, 70 TEX. L. REv. 1799 (1992); Note, supra note 23, at
1310 (criticizing the balancing of interests analysis approach adopted by § 403 of the
Third Restatement of Foreign Relations Law); see also discussion infra notes 250-301
and accompanying text.

32. BORN & WESTIN, supra note 16, at 632 (noting the United States has signed
four recent agreements regarding antitrust enforcement with the European Communi-
ty, Australia, Canada, and West Germany, respectively); Seung Wha Chang, Extraterri-
torial Application of U.S. Antitrust Laws to Other Pacific Countries: Proposed Bilat-
eral Agreements for Resolving International Conflicts Within the Pacific Communilty,
16 HASTINGS INT'L & Cowmp. L. Rev. 295, 309-19 (1993) (proposing model treaties of
antitrust enforcement). For further discussion of these agreements see discussion
infra notes 437-50 and accompanying text.

33. See Note, supra note 23, at 1318.

34. See infra notes 39-154 and accompanying text.
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conjunction with the defense of lack of legislative jurisdiction, and there-
fore are indirect limitations on the extraterritorial reach of U.S. law.
Moreover, the tests adopted by courts concerning judicial jurisdiction
often involve the same elements used in the legislative jurisdictional anal-
ysis. Part IIl focuses on legislative jurisdiction in particular, giving a
historical overview of its progression to the present day.” Part IV then
looks historically at the legislative jurisdictional rules in the area of anti-
trust law.” This part also examines the most recent pronouncements to-
wards extraterritorial antitrust from the Supreme Court, Congress, and
the Justice Department, and includes the current debate among scholars
and courts as to whether notions of international comity should limit the
reach of U.S. antitrust law. Part V explores the various solutions pro-
posed by modern legal scholars, including treaty based solutions to the
legislative jurisdictional problem.” Finally, Part VI concludes this Com-
ment by arguing in favor of a legislative solution which would compel
courts to presume extraterritorial jurisdiction because this is the best
way to ensure predictability for the international community without
interfering with the legitimate reach of U.S. antitrust law.”

II. U.S. COURTS' JURISDICTION OVER CORPORATIONS
IN THE INTERNATIONAL CONTEXT

In an attempt to provide a context for the discussion of jurisdictional
issues, this part introduces three common international business scenari-
os and analyzes the jurisdictional issues arising from them.

Scenario one: A U.S. parent corporation that establishes a branch
office, wholly owned subsidiary, or joint-venture in a foreign country.

Scenario two: A foreign-based parent corporation that establishes a
branch office, wholly owned subsidiary, or joint-venture within the
U.S..

Scenario three: A foreign corporation is headquartered abroad with ab-
solutely no presence in the United States, except perhaps the inciden-
tal presence of its goods or services.

35. See infra notes 155-95 and accompanying text.
36. Sce infra notes 196-435 and accompanying text.
37. See infra notes 436-94 and accompanying text.
38. See infra notes 495-507 and accompanying text.
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In each scenario, the issue of legislative jurisdiction is clear: Can U.S.
law permissibly proscribe the conduct of that part of the entity located
overseas? The simple answer in all three scenarios is “yes.” Depending
on the factual circumstances of the case, U.S. law will apply to the con-
duct of these entities even though they are situated outside U.S. territo-
ry.:m :

However, these scenarios raise other important jurisdictional issues.
Notwithstanding the extraterritorial reach of U.S. law, does a U.S. court
have the power to assert in personam jurisdiction over the foreign
entity in the dispute? If so, are there other reasons the court would de-
cline to exercise jurisdiction?

The impact that the resolution of these issues has on legislative juris-
diction is twofold. First, because they go to the power of the court even
to hear the dispute, they may preempt the application of U.S. law before
legislative jurisdiction is discussed. Second, the analyses adopted by U.S.
courts to resolve different jurisdictional issues are often the same and
highly interrelated. Thus, the arguments used to support a court’s judicial
jurisdiction are often the same arguments used to support legislative
jurisdiction. Because of the important impact other jurisdictional issues
may have on the legislative jurisdiction analysis, a brief discussion of
these issues as applied to the above corporate scenarios is necessary.

A. In Personam Jurisdiction Over Foreign Corporate Defendants

First, it is possible under any of the three scenarios that the U.S. court
will be unable to exercise in personam jurisdiction over the corporate
defendant, in which case the foreign entity will be free from the applica-
tion of U.S. law.” A court may not exercise in personam jurisdiction
unless permitted by both the applicable long-arm statute and the United
States Constitution.”

39. See infra notes 176-90 and accompanying text.

40. In personam jurisdiction is “the power of the court to adjudicate a claim
against the defendant’s person and to render a judgment enforceable against the de-
fendant and any of its assets.” BORN & WESTIN, supra note 16, at 28. By contrast,
legislative or prescriptive jurisdiction is the authority of a state to make its laws gen-
erally applicable to persons or activities. Id. at 27. A third type of jurisdiction, “en-
forcement jurisdiction,” . . . is the authority of a state to induce or compel compli-
ance, or punish noncompliance with its laws.” Id.

4]1. BORN & WESTIN, supra note 16, at 28-34; 2 JAMES W. MOORE, ET AL., MOORE'S
FEDERAL PRACTICE § 4.41-1{4] (2d ed. 1993); 1 PHiLLIP AREEDA & DONALD F. TURNER,
ANTITRUST LAW: AN ANALYSIS OF ANTITRUST PRINCIPLES AND THEIR APPLICATION { 235,
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1. Applicable Long-Arm Statute

Assuming the action is brought in a federal court,” Rule 4 of the Fed-
eral Rules of Civil Procedure directs federal courts to use the service
provisions contained in any applicable federal statute,” or to “borrow”
the long-arm statute enacted by the state in which the federal court is
located.” For example, federal antitrust and securities laws have service
provisions allowing for service “wherever the defendant may be found or
transacts business.”” This provision is generally interpreted to authorize
“worldwide” service of process.”® Absent a service provision in the appli-
cable statute, courts are required, in both diversity and federal question
cases, to adopt the long-arm statute of the state in which they are locat-
ed.” Most modern state long-arm statutes are open ended, allowing ser-

at 256-60 (1978 & Supp. 1992); ROBERT C. CASAD, JURISDICTION IN CIVIL ACTIONS
§ 3.02[1] (2d ed. 1991).

42. Suits brought under federal antitrust laws fall under the federal courts’ federal
question jurisdiction. BORN & WESTIN, supra note 16, at 543; see also U.S. CONST. art.
II (granting federal courts jurisdiction to hear cases “arising under . . . the Laws of
the United States™).

43. FeED. R. Civ. P. 4(e) & 4(D).

44. FED. R. Civ. P. 4(e). Rule 4(e) provides:

Whenever a statute or rule of court of the state in which the district court is
held provides . . . for service of a summons . . . upon a party not an inhab-
itant of or found within the state . . . service may . . . be made under the
circumstances and in the manner prescribed in the statute or rule.
Id.
45. 15 US.C. § 22 (1988) (Clayton Act); 15 U.S.C. §77v (1988) (federal securities
laws); 2 MOORE, supra note 41, § 4.33 (2d ed. 1988); BORN & WESTIN, supra note 16,
at 99-100. Section 12 of the Clayton Act provides:

Any suit, action, or proceeding under the antitrust laws against a corporation
may be brought not only in the judicial district whereof it is an inhabitant,
but also in any district wherein it may be found or transacts business; and
all process in such cases may be served in the district of which it is an
inhabitant, or wherever it may be found.

15 U.S.C. § 22 (1988).

46. See, e.g., Go-Video, Inc. v. Akai Elec. Co., 885 F.2d 1406, 1413 (9th Cir. 1989);
BORN & WESTIN, supra note 16, at 99. Other statutes are limited to “nationwide” ser-
vice within the United States. /d. (citing 18 U.S.C. § 1965 (1988) (RICO)).

47. Omni Capital Intl v. Rudolf Wolff & Co., 484 U.S. 97, 107-08 (1987) (holding
that when the terms of the Louisiana long-arm statute were not met, service of pro-
cess was unauthorized pursuant to FRCP 4(e)). Federal courts are bound by state
court decisions in interpreting state long-arm statutes. See Chandler v. Barclays Bank
PLC, 898 F.2d 1148, 1154 (6th Cir. 1990); Gold Kist, Inc. v. Baskin Robbins Ice
Cream Co., 623 F.2d 375, 377 (5th Cir. 1980); Wells Fargo & Co. v. Wells Fargo Ex-
press Co., 556 F.2d 406, 415 (9th Cir. 1977); George v. Strick Corp., 496 F.2d 10, 13
(10th Cir. 1974). But see United Rope Distrib. Inc. v. Seatriumph Marine Corp., 930
F.2d 532, 634 (Tth Cir. 1991) (holding that although the Wisconsin long-arm statute
permits jurisdiction, the due process clause precludes it because the defendant had
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vice to the fullest extent permitted by the Constitution.® The language
in some statutes, however, limits their reach to non-residents “engage|[d]
in business” in the state.” A third set of statutes specifies in exhaustive
detail a “laundry list” of circumstances in which personal jurisdiction can
be asserted over non-resident defendants.”” Nonetheless, all such stat-
utes extend jurisdiction to foreign corporations “transacting business” in
the forum state.”

Assuming that the applicable long-arm statute permits service of pro-
cess on the foreign corporate defendant, the assertion of jurisdiction
must also be consistent with due process, as discussed below.

2. General Jurisdiction

A court’s judicial jurisdiction is typically broken into two categories:
(1) “general” jurisdiction and (2) “limited” or “specific” jurisdiction.” If a
plaintiff asserts general jurisdiction, the court may adjudicate any claim
against the defendant, even if the claim arises out of activities unrelated
to the forum.” General jurisdiction is ordinarily asserted when the de-
fendant corporations are incorporated or registered to do business in the
state.” A second basis for general jurisdiction is when the defendant
engages in “continuous and systematic” activities in the forum.” General

no contacts with the state).

48. See, e.g., CAL. Civ. Proc. CODE § 410.10 (West 1973); ILL. REv. STAT. ch. 110,
para. 2-209 (1989); N.J. REv. STAT. 4:4-4(e) (1988).

49. See, e.g., ARIZ. REv. STAT. ANN., 4(e)(2) (1973 & Supp. 1993); HAw. REV. STAT.
§ 634-35 (1985); Mo. ANN. STAT. §§ 351.633 & 506.500 (Vernon Supp. 1993); Tex. Cv.
PRAC. & REM. CODE ANN. § 17.042 (Vernon 1986).

50. See, e.g. ALa. CODE § 9.05.-15 (1983); FLA. STAT. ANN. § 48.193 (West 1968), Ga.
CODE ANN. § 9-1091 (1982 & Supp. 1993); MicH. Comp. Laws ANN. §§ 600.705 &
600.715 (West 1981); N.Y. Civ. PRac. L & R § 302(a) (McKinney 1990); W. VA. CODE
§ 56-3-33 (1990 Supp.).

5). See CasAD, supra note 41, at § 4.02[1].

52. See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 (1984).
The distinction was formulated in Arthur T. von Mehren & Donald T. Trautman, Ju-
risdiction to Adjudicate: A Suggested Analysis, 79 HArv. L. REv. 1121, 1136-64
(1966).

53. BORN & WESTIN, supra note 16, at 34.

54. Bendix Autolite Corp. v. Midwesco Enters. Inc., 486 U.S. 888, 892-93 (1988);
RESTATEMENT (SECOND) CONFLICT OF LAWS § 41 (1971); RESTATEMENT (THIRD) OF FOR-
EIGN RELATIONS LAW OF THE UNITED STATES, § 421(2)(e) (1987); CASAD, supra note 41,
§ 3.02{1); BorN & WESTIN, supra note 16, at 39.

55. See Helicopteros, 466 U.S. at 415 (reasoning that “due process is not offended
by a state’s subjecting the corporation to its in personam jurisdiction when there are
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yjurisdiction may also be based on the defendant’s physical presence in
the forum.* On this basis, general jurisdiction has been established by
service upon corporate officers or directors found temporarily within the
state, otherwise known as “tag service.”” Federal courts are presently
divided on whether due process permits jurisdiction over a foreign cor-
poration based on tag service.*

Applying the general principles outlined above to the three scenarios,
when the corporation is incorporated in the forum state, as in scenarios
one and two, the exercise of jurisdiction over that part of the entity lo-
cated within the United States is clearly constitutional.* Whether juris-
diction also extends to the parent, subsidiary, or joint venture located
overseas is another matter. Clearly, if the foreign entity has sufficient
contacts with the forum state in its own right, independent of its rela-
tionship with the local entity, jurisdiction would be proper.” This might
occur, for example, if the foreign parent or subsidiary corporation is con-
tinuously conducting business for its own account in the forum state.”
However, if the foreign entity’s only contact with the forum state is its
relationship with the local entity, jurisdiction will not be sustained, un-
less permitted under the agency or “alter ego” doctrines, discussed be-
low.®

sufficient contacts between the state and the foreign corporation”); Perkins v.
Benguet Consol. Mining Co., 342 U.S. 437, 445 (1952) (reasoning that it is fair and
reasonable to subject a corporation to personal jurisdiction when the corporation has
engaged in continuous and systematic activities in that state).

56. Burnham v. Superior Court, 495 U.S. 604, 619 (1990) (plurality); Pennoyer v.
Neff, 95 U.S. 714, 720 (1878); see also RESTATEMENT (SECOND) OF CONFLICT OF LAWS
§ 28 (1971).

57. BORN & WESTIN, supra note 16, at 50. A plurality of the Burnham Court sug-
gested that tag service on high-ranking corporate officers was sufficient to confer
Jjurisdiction. Burnham, 495 U.S. at 610 n.1 (plurality). Earlier language of the Court
seems to disagree. See, e.g., James-Dickinson Farm Mortgage Co. v. Harry, 273 U.S.
119, 122 (1927) (holding that jurisdiction over a corporation cannot be acquired sim-
ply by serving process upon an executive temporarily in a state if there are no other
business ties in the forum).

58. Compare Amusement Equip. Inc. v. Mordelt, 779 F.2d 264, 271 (5th Cir. 1985)
(finding that transient service on a general manager of a non-resident defendant cor-
poration justified the assertion of general jurisdiction); Aluminal Indus. v. Newtown
Commercial Assoc., 89 F.R.D. 326, 329 (S.D.N.Y. 1980) (same) with Scholz Research
& Dev,, Inc. v. Kurzke, 720 F. Supp. 710, 712 (N.D. Ill. 1989) (finding that the due
process clause does not permit jurisdiction over a company based upon tag service
on corporate officer); Easterling v. Cooper Motors, Inc., 26 F.R.D. 1, 2-3 (M.D.N.C.
1960) (same).

59. BORN & WESTIN, supra note 16, at 39.

60. See, e.g., Perkins v. Benguet Consol. Mining Co.. 342 U.S. 437, 445 (1952).

61. CasAD, supra note 41 at § 3.02[2](b].

62. CasAD, supra note 41 at § 3.02[2][b][ix]. These doctrines, which allow the court
to pierce the local entity to reach an affiliated subsidiary or joint venture abroad, are
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Similarly, in scenario three, absent a showing that the foreign entity is
“engaging in business” in the state, general jurisdiction cannot be assert-
ed when the corporate defendant has no office or agent in the United
States.

3. Specific Jurisdiction

Specific jurisdiction alone limits the court to hearing claims related to
or arising out of the defendant’s contacts with the forum state.* Accord-
ing to the United States Supreme Court, due process requires: (1) that
the defendant have sufficient minimum contacts with the forum state re-
sulting from an affirmative act of the defendant; and (2) that the asser-
tion of jurisdiction is “fair” under the circumstances.”

According to the Court’s more recent opinions, a defendant has suffi-
cient minimum contacts when it “purposefully avails itself of the privi-
lege of conducting [business] within the forum State.”* Federal courts
have interpreted this standard rather strictly. For instance, when a for-
eign corporation merely enters into a contractual reiationship with an
American party in the forum state,”” or purchases goods or services

not generally considered constitutional in origin. See infra notes 83-109 and accompa-
nying text.

63. Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 n.8 (1984);
von Mehren & Trautman, supra note 52, at 1136-44; BORN & WESTIN, supra note 16,
at 69-95.

64. 2 MOORE, supra note 41, § 4.41-1[6]. If the defendant’s contacts are more than
minimal, to the point of being “continuous and systematic,” the court may assert
general jurisdiction. As mentioned, general jurisdiction allows the court to adjudicate
any claims arising from the defendant’s activities, even if they are unrelated to the
forum state. BORN & WESTIN, supra note 16, at 34.

65. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980). Four Su-
preme Court Justices have interpreted this to mean that the defendant must engage
in conduct “purposefully directed toward the forum State,” and that “[t]he placement
of a product into the stream of commerce. without more, is not an act of the defen-
dant purposefully directed toward the forum State.” Asahi Metal Indus. Co. v. Superi-
or Court, 480 U.S. 102, 112 (1987) (plurality). In contrast, four other Justices adopted
the “stream of commerce” theory, under which a court may assert jurisdiction when
the defendant places goods in the stream of commerce that eventually find their way
into the forum state. /d. at 116-17 (Brennan, J., concurring in part and in the judg-
ment).

66. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 478 (1985) (“If the question is
whether an individual's contract with an out-of-state party alone can automatically
establish sufficient minimum contacts in the other party’s home forum, we believe the
answer clearly is that it cannot.”) (emphasis added). The Court in Burger King up-
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from the United States,” or manufactures goods abroad that are then
sold or brought into the United States, courts have found these contacts
insufficient to establish minimum contacts.* Courts have also held that
a manufacturer’s advertising in trade magazines circulated worldwide is
insufficient.” Similarly, courts have denied jurisdiction when the foreign
executives or employees make isolated trips to the United States, either
to negotiate a contract with an American party or to attend a trade asso-
ciation meeting.”

With regard to the second due process requirement, what is “fair” may
depend on a number of factors, the most important of which is “the
burden on the defendant.”” Other factors include:

held jurisdiction over the foreign defendants based not on the contract relationship
alone, but on the extensive relationship between the parties in negotiating, drafting,
and performing the contract. Id. at 482, 487. see also Helicopteros, 466 U.S. at 418
(finding that negotiating a contract for transportation services in Texas was insuffi-
cient to establish jurisdiction over the Peruvian defendant); Stuart v. Spademan, 772
F.2d 1185, 1193 (6th Cir. 1985) (“[Aln exchange of communications between a res-
ident and a non-resident in developing a contract is insufficient of itself to be char-
acterized as purposeful activity invoking the benefits and protection of the forum
state’s laws.").

But see Afram Export Corp. v. Metallurgiki Halyps, S.A., 772 F.2d 1358, 1364
(7th Cir. 1985) (upholding jurisdiction over a foreign buyer who contracted with U.S.
seller to have goods delivered to and inspected by the buyer's agent in the forum
state); Taubler v. Giraud, 6556 F.2d 991, 994 (9th Cir. 1981) (upholding jurisdiction
over a foreign seller when seller traveled to California, contracted to sell wines ex-
clusively to the plaintiff, and actually shipped one parcel to him).

67. See, e.g., Woif-Tec, Inc. v. Miller's Sausage Co., 899 F2d 727, 728 (8th Cir.
1990) (rejecting long-arm jurisdiction when the defendant’s only contact with the
forum state consisted of ordering goods by mail or telephone); Chrysler Corp. v.
Fedders Corp., 643 F.2d 1229, 1239 (6th Cir.) (holding that the purchase of an un-
specified volume of American parts by a foreign corporation alone was insufficient
contact for personal jurisdiction), cert. denied, 454 U.S. 893 (1981).

68. Asahi, 480 U.S. at 112 (plurality). Id. (plurality).

69. Cascade Steel Rolling Mills, Inc. v. C. Itoh & Co.. 499 F. Supp. 829, 841 (D.
Or. 1980); see also Albert Levine Assocs. v. Bertoni & Cotti, 309 F. Supp. 456, 460
(S.D.N.Y. 1970) (nationwide advertising program insufficient to justify jurisdiction in
New York).

70. See, e.g., Cascade Steel, 499 F. Supp. at 841 (declining to exercise jurisdiction
when employees made isolated trips); Javelin Corp. v. Uniroyal, Inc.,, 360 F. Supp.
251, 252 (N.D. Cal. 1973) (holding that attendance at trade association meetings was
insufficient contact); Easter Pre-Cast Corp. v. Giant Portland Cement Co., 311 F.
Supp. 896, 898 (E.D. Pa. 1970) (concluding that isolated purchases did not satisfy
minimum contacts); see also Stuart, 772 F.2d at 1194 (“The random use of interstate
commerce to negotiate and close a particular contract, the isolated shipment of goods
to the forum at the instigation of the resident plaintiffs, and the mailing of payments
to the forum, do not constitute the minimum contacts necessary to constitutionally
exercise jurisdiction