Pepperdine Law Review

Volume 25 | Issue 1 Article 6

12-15-1997

California Supreme Court Survey: April 1996-July
1997

Monica M. Randazzo

Follow this and additional works at: http://digitalcommons.pepperdine.edu/plr
b Part of the Courts Commons

Recommended Citation

Monica M. Randazzo California Supreme Court Survey: April 1996-July 1997, 25 Pepp. L. Rev. 1 (1998)
Available at: http://digitalcommons.pepperdine.edu/plr/vol25/iss1/6

This Survey is brought to you for free and open access by the School of Law at Pepperdine Digital Commons. It has been accepted for inclusion in
Pepperdine Law Review by an authorized administrator of Pepperdine Digital Commons. For more information, please contact
Kevin.Miller3@pepperdine.edu.


http://digitalcommons.pepperdine.edu/plr?utm_source=digitalcommons.pepperdine.edu%2Fplr%2Fvol25%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.pepperdine.edu/plr/vol25?utm_source=digitalcommons.pepperdine.edu%2Fplr%2Fvol25%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.pepperdine.edu/plr/vol25/iss1?utm_source=digitalcommons.pepperdine.edu%2Fplr%2Fvol25%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.pepperdine.edu/plr/vol25/iss1/6?utm_source=digitalcommons.pepperdine.edu%2Fplr%2Fvol25%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.pepperdine.edu/plr?utm_source=digitalcommons.pepperdine.edu%2Fplr%2Fvol25%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/839?utm_source=digitalcommons.pepperdine.edu%2Fplr%2Fvol25%2Fiss1%2F6&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:Kevin.Miller3@pepperdine.edu

California Supreme Court Survey

April 1996 - July 1997

The California Supreme Court Survey provides a brief synopsis of recent
decisions by the supreme court. The purpose of the survey is to inform the read-
er of issues that the supreme court has addressed, as well as to serve as a start-
ing point for researching any of the topical areas. Attorney discipline, judicial
misconduct, and death penalty appeal cases have been omitted from the survey.

The survey will review California Supreme Court cases in either an article or
summary format. Articles provide an in-depth analysis of selected California
Supreme Court cases including the potential impact a case may have on Califor-
nia law. Additionally, articles guide the reader to secondary sources that focus
on specific points of law.

Summaries provide a brief outline of the areas of law addressed in selected
California Supreme Court cases and include references to additional research
sources. Summaries are designed to provide the reader with a basic understand-
ing of the legal implications of cases in a concise format.

ARTICLES

1. ARBITRATION

A jury trial is not required in California state courts to
meet the constitutional guarantee of due process when

the existence of an arbitration agreement covered by the
United States Arbitration Act is at issue:

Rosenthal v. Great Western Financial

Securities Corp. ... ........ .. .. ... i 196

II. CONSTITUTIONAL LAw

A.  Preemployment drug testing, as part of a required medi-
cal examination, is valid under both the United States
Constitution and the California Constitution, whereas
prepromotional drug screening is unconstitutional under
the Fourth Amendment’s reasonableness clause:

Loder v. Cityof Glendale. ....................... 204
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A regulation prohibiting discrimination against prospec-
tive tenants on the basis of marital status does not vio-
late a landlord’s rights under the free exercise of religion
clauses of the United States and California Constitu-
tions, and is therefore enforceable against a landlord:

Smith v. Fair Employment & Housing Commission. ..

CONTRACT/BINDING ARBITRATION

Where a health maintenance organization makes con-
tractual promises of expeditious claim processing in an
arbitration agreement, with the knowledge they are likely
Jalse and with the intent to induce reliance on the part of
the insured, the insured may  seek remedies in court,
tncluding rescission of the agreement. And, a court may
deny a petition to compel arbitration based on theories
of fraud in the inducement or waiver of the agreement:

Engalla v. Permanente Medical Group, Inc. . ... .....

IV. COURTS

The jurisdiction provision of the Washington Metropoli-
tan Area Transit Authority Compact, which expressly
grants jurisdiction to courts of United States, Maryland,
and Virginia, impliedly denies jurisdiction to courts of
other states:

Kingston Constructors, Inc. v. Washington

Metropolitan Area Transit Authority. .............

V. CRIMINAL Law

184

A. A criminal defendant may waive the statute of limita-

tions for a lesser included offense as part of a plea agree-
ment involving a greater offense, provided: (1) the waiv-
er is knowing, intelligent, and voluntary; (2) the waiver
is made for the defendant’s benefit and after consultation

with counsel; and (3) the waiver does not handicap the ‘

defendant’s defense or contravene any other public poli-
cy. Further, waiver of the statute of limitations precludes
challenging the conviction on that ground:

Cowan v. SuperiorCourt. .......................

225

235

243

248
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B. The trial court did not abuse its discretion when it found
.that an alleged victim's payments to the district
attorney’s office for investigation costs created a conflict
of interest that allowed for recusal of the district
attorney’s office: ,
People v.Eubanks. ............................. 256

C. The Street Terrorism Enforcement and Prevention
(STEP) Act, which provides for enhanced penalties when
the defendant’s offense is gang related and the defendant
has committed two or more crimes enumerated therein,
does not require the state to prove that the two or more
previous crimes were gang related:
People v.Gardeley. ................. ..., 261

D. Evidence regarding battered woman's syndrome is ad-
missible to prove that a defendant had an actual and
reasonable belief that deadly force was necessary to de-
Jfend against an abusive spouse:

People v. Humphrey. ........................... 267

E. When a defendant is prosecuted under the “natural and
probable consequences” doctrine, a trial court must pro-
vide a jury instruction identifying and describing target
crimes that a defendant may have aided or abetted. This
duty arises only when ‘“substantial evidence” supports
the conclusion that the defendant intended to assist or
encourage the target offense, and a jury could reasonably
conclude that the committed crime was a natural and
probable consequence of the target crime:

People v.Prettyman. .................c..c.cuuuu... 274

VI. FAMILY LAw

A creditor that forfeits a security interest in community
real property pursuant to former Civil Code section 5127
retains the rights of any other unsecured creditor to seek
a judgment against the debtor spouse for satisfaction of

185



the underlying debt and to enforce a money judgment
lien against the communily estate:

Lezine v. Security Pacific Financial Services, Inc.

VII. HUSBAND AND WIFE

VIIL

A county acting on behalf of a custodial parent may
successfully bring a cause of action against the non-cus-
todial parent for child support and arrearages, even
though the custodial parent actively concealed the child’s
whereabouts, if the claim is brought before the child
reaches the age of majority:

In re Marriageof Comer. . .......................

INJUNCTIONS

An injunction prohibiting gang members from certain
lawful and unlawful conduct did not violate the First
Amendment and was neither overbroad mor void for
vagueness. Additionally, the Street Terrorism Enforce-
ment and Prevention Act does not preempt a city’s use of
public nuisance statutes to abate gang activity:

People exrel. Gallov. Acuna. ....................

IX. LABOR Law

The Fair Labor Standards Act (FLSA) does not preempt
state requlation of overtime pay for maritime employees.
Additionally, the Division of Labor Standards Enforce-
ment (DLSE) compliance requirements with Industrial
Welfare Commission (IWC) orders to maritime employ-
ees operating off the coast constitute regqulations and are
therefore subject to the Administrative Procedure Act
(APA): '

. 282

204

Tidewater Marine Western, Inc. v. Bradshaw. . e 304

X. LETTERS OF CREDIT

186

Legislation enacted with the express intent to clurify
existing law has mo impermissible retroactive conse-
quences and thus, applies to transactions predating ils
enactment. Furthermore, the antideficiency laws govern-
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ing nonjudicial foreclosures do not operate to relieve an
issuer of its obligation to honor a standby letter of credit
used as additional support for loan obligations secured

by real property:

Western Security Bank, N.A. v. Superior Court. .. ... 311

XI. LIMITATIONS OF ACTIONS

The statute of limitations period for a wrongful termina-
tion cause of action begins to run upon actual termina-
tion of employment, not upon notice of such termination:

Romano v. Rockwell Int'L, Inc. ................... 322
XII. NEGLIGENCE

Shopkeepers do not owe a duty to comply with a rob-

ber’s unlawful demand for property in order to avoid

injury to customers:

Kentucky Fried Chicken of California, Inc. v

Superior Court (Brown). . ................... L...330
XIII. PREMISES LIABILITY LAW

A triable issue of fact exists regarding whether a land-

owner can be liable for failure to warn of a potential

hazard when a party is injured on property adjacent to

and controlled by the landowner, but which the landown-

er does not possess:

Alcaraz v.Vece. ............coiiiiniirnnnnanns 338
XIV. PRODUCTS LIABILITY

There is a cause of action for strict liability based on

Jailure to warn when the manufacturer of a prescription

drug fails to warn of risks that are known or reasonably

scientifically knowable:

Carlin v. Superior Court (Upjohn Co.). ............ 350
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XV. SCHOOLS

Education Code section 44919(b), governing the hiring
of athletic coaches, requires school districts to give an
advantage to their credentialed teachers currently em-
ployed in the district by considering their applications
before others. If the district determines that its creden-
tialed teachers fail to meet the district’s qualification
standards, it is free to consider other applicants:
California Teachers Ass’n v. Governing Board of

Rialto Unified School District. ...................

XVI. TRADE REGULATION/UNFAIR COMPETITION

XVIL

A purchaser may bring a cause of action against a seller
by alleging that special discounts given to other buyers
injured the purchaser and had a tendency to destroy
competition among purchasers; a purchaser need mnot
show harm to competition among sellers. Furthermore, a
party may seek restitution under the Unfair Practices
Act without additionally seeking an injunction:

ABC International Traders, Inc. v. Matsushita

Electric. ........i ittt iteteneneninnonans

UNEMPLOYMENT COMPENSATION

Administrative law judges do not have statutory authori-
ty to order pre-judgment interest on a routine award of
retroactive unemployment insurance benefit payments:
AFL-CIO v. Unemployment Insurance

Appeals Board. ..... e et e e e e e

XVIII. WATER LAw

188

When a public entity’s flood control measures, which
divert and re-channel water, fail in areds historically
known for flooding, private property owners seeking
recovery for inverse condemnation must prove that the
Sailure was due to unreasonable conduct on the part of
the public entity. In determining reasonableness, courts
must consider the following: (1) the overall public pur-

356

371



[Vol. 25: 183, 1997] ' California Supreme Court Survey
PEPPERDINE LAW REVIEW

pose served by such flood control measures; (2) the de-
gree to which plaintiff's loss is offset by reciprocal bene-
fits; (3) the availability of low risk alternatives; (4) the
severity of plaintiff's damage in relation to risk-bearing
capabilities; (5) the extent to which the kind of damage
is a normal risk of land ownership; and (6) the degree to
which the damage is distributed to a benefited public:

Bunch v. Coachella Valley Water District. .......... 377

XIX. WORKERS' COMPENSATION
When a maritime employee suffers an industrial injury
that falls within the concurrent jurisdiction of the
Longshore and Harbor Workers’ Compensation Act
(LHWCA) and the California Workers’ Compensation Act
(the California Act), credit for LHWCA disability bene-
fits previously paid by the employer against an award
under the California Act must be calculated on a dollar-
JSor-dollar basts, regardless of whether the payment was
categorized as temporary or permanent indemmnity:
Sea-Land Service, Inc. v. Workers’ Compensation
AppealsBoard. ............. ... ... . ... ..., 385
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SUMMARIES

I. Abatement, Survival and Revival

Code of Civil Procedure section 377.34, which pro-
hibits recovery of damages for pain and suffering in
an action brought or maintained on behalf of a de-
ceased plaintiff, applies when the plaintiff dies be-
fore a final appealable judgment; section 377.34 does
not bar recovery for such damages when the plaintiff
dies following the trial court’s judgment but before
resolution of an appeal from that judgment.

Sullivan v. Delta Air Lines, Inc., Supreme Court of Cali-
Jornia, Decided May 5, 1997, 15 Cal. 4th 288, 935 P.2d
781,63Cal. Rptr. 2d 74. .. ... ... i 393

II. Appellate Review

California Civil Code section 3295, subdivision (d)
does not entitle a defendant to a new trial on liabil-
ity and compensatory damages following the reversal
of an award of punitive damages.

Torres v. Automobile Club of Southern California, Su-
preme Court of California, Decided June 2, 1997, 15 Cal.
4th 771, 937 P.2d 290, 63 Cal. Rptr. 2d 859. .......... 398

III. Civil Procedure

For a notice of entry mailed by the court clerk to
qualify as notice under California Code of Civil Pro-
cedure section 664.5, and thus constitute the date on
which the time to rule on a motion for new trial be-
gins, the notice must “affirmatively state that it was
given ‘upon order by the court’ or ‘under section
664.5.””

190
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Van Beurden Insurance Services, Inc. v. Customized
Worldwide Weather Insurance Agency, Inc., Supreme
Court of California, Decided March 6, 1997, 15 Cal. 4th
51,931 P.2d 344, 61 Cal. Rptr. 2d 166. .............. 401

IV. Criminal Law

A. The Sixth Amendment right to confrontation does
not extend to pretrial disclosure of confidential or
privileged records in camera.

People v. Hommon, Supreme Court of California, Decid-
ed July 7, 1997, 15 Cal. 4th 1117, 938 P.2d 986, 65 Cal.
Rptr.- 2d 74. . ..o e 404

-

B. Penal Code section 1170.12, which provides for sen-
tence enhancements for “third strike” convictions, is
not violated when an indeterminate term is imposed
and runs consecutive to a prior determinate term;
section 1170.12 does not violate the state and fed-
eral ex post facto constitutional provisions by man-
dating that a sentence for a third strike offense run
consecutive to a sentence imposed before the third
strike law was enacted. '

People v. Helms, Supreme Court of California, Decided
May 22, 1997, 15 Cal. 4th 608, 936 P.2d 1230, 63 Cal.
Rptr. 2d 620. . ...... .. . . 407

C. When a criminal defendant is convicted and sen-
tenced for a felony offense while on probation for a
prior felony conviction, the probationary conviction
is not a current conviction for the purposes of Cali-
fornia Penal Code section 667(c)(7), nor is the pro-
bation term considered as already serving another
sentence for the purposes of California Penal Code
section 667(c)(8), so that the sentences imposed for
the felony conviction and the probation violation
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should be served concurrently rather than consecu-
tively.

People v. Rosbury, Supreme Court of California, Decided
March 17, 1997, 15 Cal. 4th 206, 932 P.2d 207, 61 Cal
Rptr. 2d 635, . ... ... e e e

A request for reversal of a criminal conviction based
on ineffective assistance of counsel is appropriate in
a habeas corpus proceeding, but not on direct appeal
unless the record is sufficiently clear concermng the
motivations of counsel.

People v. Tello, Supreme Court of California, Decided
April 17, 1997, As Modified June 11, 1997, 15 Cal. 4th

264, 933 P.2d 1134, 62 Cal. Rptr. 24 437 ............

Failure by a trial court to obtain a personal waiver
of the statutory right to jury trial on the issue of
prior prison terms from a defendant will result in
error if the issue is tried to the court, but does not
implicate state or federal constitutional issues of the
right to jury trial or due process; therefore, the error
must be preserved by objection in order to raise the
issue on appeal.

People v. Vera, Supreme Court of California, Decided
May 1, 1997, 15 Cal. 4th 269, 934 P.2d 1279, 62 Cal.
Rptr. 2d 754. . . e e e

A sex offender’s failure to register a change of ad-
dress pursuant to California Penal Code section
290(f) is a continuing offense; thus, felony prosecu-
tion after the effective date of amendment increasing
the crime from a misdemeanor to a felony, did not
violate the constitutional prohibition against ex post
facto laws.

Wright v. Superior Court, Supreme Court of California,
Decided May 12, 1997, 15 Cal. 4th 521, 936 P.2d 101, 63
Cal. Rptr. 2d 322. . ... . . it

410

413
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V. Delinquent, Dependent and Neglected Children

Where orders of a juvenile court referee require
approval of a juvenile court judge to become effec-
tive, such orders do not become final until the later
of ten calendar days after service of a written copy
of the juvenile court referee’s order and findings or
twenty judicial days after the hearing; Welfare and
Institutions Code section 250 finalizing an order ten
calendar days after service applies only to orders
which do not require juvenile court judge approval.

In re awmu C., Supreme Court of California, Decided
July 8, 1997, 15 Cal. 4th 1085, 938 P.2d 932, 64 Cal.
Rptr. 2d 878. . ... . . i e e 423

VI. Employer and Employee

Statute of limitations in breach of contract action
based upon constructive termination of employment
begins to run when the employee is actually termi-
nated, not when the intolerable working conditions
occur.

Mullins v. Rockwell International Coni, Supreme Court
of California, Decided May 29, 1997, 15 Cal. 4th 731,
936 P.2d 1246, 63 Cal. Rptr. 2d 636. . ............... 426

VII. Hospital Liens

When an insurer or payor, who has received timely
notice of a hospital lien, fails to honor the hospital
lien at the time of the judgment, compromise, or
settlement, the hospital may recover the original
amount imposed under the lien and no more.
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Mercy Hospital v. Farmers Insurance Group, Supreme
Court of California, Decided March 20, 1997, 15 Cal. 4th
213,932 P.2d 210, 61 Cal. Rptr. 24 638. ............. 429

VIII. Insurance Contracts and Coverage

After the expiration of the contestability period, an
imposter defense is unavailable where the named in-
sured personally applied for the insurance policy, but
substituted an imposter for the required medical
examination.

Amex Life Assurance Company v. Superior Court of Los
Angeles County, Supreme Court of California, Decided
February 24, 1997, 14 Cal. 4th 1231, 930 P.2d 1264, 60
Cal. Rptr. 2d 898. . . ... . e 433

IX. Juvenile Adjudications

Penal Code section 667(d)(8)(C), requiring that in
previous adjudication a juvenile be found a fit and
proper subject to be dealt with under the juvenile
court law to qualify as a prior felony subjecting a
defendant to increased penalty under the three
strikes law, does not require an express finding of
fitness.

People v. Davis, Supreme Court of California, Decided
July 8, 1997, 15 Cal. 4th 1096, 938 P.2d 938, 64 Cal.
Rptr. 2d 879. .. ... e e e 436

X. Negligence

Where the noise in the operation of machinery
frightens a horse, causing injury to the rider, the
operator breaches no duty of care to the rider when
the operation of such machinery is socially benefi-
cial, and is performed in a “regular and necessary”
manner.,

194
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Parsons v. Crown Disposal Co., Supreme Court of Cali-
Sornia, Decided May 8, 1997, 15 Cal. 4th 456, 936 P.2d
70,63Cal. Rptr. 2d 291. ............. ... un... 440

XI. Property Taxes

Fees imposed under the Childhood Lead Poisoning
Act on paint manufactures for failing to screen po-
tential child lead poisoning victims were regulatory
fees, not taxes, and required only a legislative
majority’s approval.

Sinclair Paint Co. v. State Board of Equalization, Su-
preme Court of California, Decided June 26, 1997, 15
Cal. 4th 866, 937 P.2d 1350, 64 Cal. Rptr. 2d 447. ..... 443

XII. Workers’ Compensation

Labor Code section 5814 prohibits the imposition of
multiple penalties for a workers’ compensation
insurer’s single unreasonable act in terminating pre-
award benefits; furthermore, a workers' compensa-
tion insurer’s or an employer’s refusal to reinstate
benefits after a claimant gives notice of an intention
to seek penalties under section 5814 does not consti-
tute a separate and distinct act for which multiple
penalties may be awarded.

Christian v. Workers’ Compensation Appeals Board, Su-
preme Court of California, Decided May 12, 1997, 15
Cal. 4th 505, 936 P.2d 115, 63 Cal. Rptr. 24 336. ...... 446
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1. ARBITRATION

A jury trial is not required in California state courts to
meet the constitutional guarantee of due process when
the existence of an arbitration agreement covered by the
United States Arbitration Act is at issue: Rosenthal v.
Great Western Financial Securities Corp.

I. INTRODUCTION -

In Rosenthal v. Great Western Financial Securities Corp.,' the Cali-
fornia Supreme Court considered how the state could resolve disputes
over the existence of arbitration agreements subject to the United States
Arbitration Act.? Federal law provides for a jury trial determination, but
the supreme court held that such disputes could properly be decided by
the superior courts based solely on written evidence produced in mo-
tions or hearings.’ .

On that basis, the court held that many plaintiffs provided insufficient
evidence to prove fraud in the execution of the arbitration agreements
made with the defendant.* Thus, most plaintiffs were compelled to ar-
bitrate their dispute.®

1. 14 Cal. 4th 394, 926 P.2d 1061, 68 Cal. Rptr. 2d 875 (1996). Justice Werdegar
wrote the majority opinion, in which Chief Justice George, and Justices Mosk, Baxter,
Chin, and Brown concurred. See id. at 402-31, 926 P.2d at 1065-84, 58 Cal. Rptr. 2d at
878-97. Justice Kennard authored a separate concurring opinion. See id. at 431-33, 926
P.2d at 1084-85, 68 Cal. Rptr. 2d at 897-99 (Kennard, J., concurring).

2. See id. at 402, 926 P.2d at 1065, 58 Cal. Rptr. 2d at 878. See 9 US.C. §§ 1-16
(United States Arbitration Act) (1994). See Jay M. Zitter, J.D., Annotation, Claim of
Fraud in Inducement of Contract as Subject to Compulsory Arbitration Clause Con-
tained in Contract, 11 ALR. 4th 774, 780-84 (1984) (examining the arguments for and
against subjecting fraudulent inducement to arbitration).

3. See Rosenthal, 14 Cal. 4th at 402, 926 P.2d at 1065, 568 Cal. Rptr. 2d at 878-79.
Moreover, the court did not rule out the possibility of hearing live testimony to clarify
conflicting written evidence. See id.

4, See id. at 402, 926 P.2d at 1065, 58 Cal. Rptr. 2d at 879. Twenty-three plaintiffs
invested in stocks and mutual funds via Great Western Financial Securities Corporation
(GWFSC). See id. at 402-03, 926 P.2d at 1065, 58 Cal. Rptr. 2d at 879. Most plaintiffs
banked at Great Western Bank (GWB) prior to the investments. See id. at 403, 926
P.2d at 1065, 68 Cal. Rptr. 2d at 879. The plaintiffs claimed that GWFSC representa-
tives fostered the belief that deposits in GWFSC were just as safe as deposits in GWB.
See id. When the plaintiffs’ funds declined, they brought suit against GWFSC. See id.
GWFSC promptly petitioned the trial court for an order compelling arbitration, which
the plaintiffs opposed. See id. The plaintiffs argued there was fraud in the inception of
the contract and that the contracts were “permeated with fraud.” See id.

5. See id. at 402, 926 P.2d at 1065, 68 Cal. Rptr. 2d at 879.
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II. TREATMENT
A. Majority Opinion

1. Trial Court Procedure for Deciding a Petition to Compel
Arbitration

a. Section 4 of the United States Arbitration Act

First, the court acknowledged that the United States Arbitration Act
(Act) governed the present issue because the arbitration agreements
were provisions of contracts involving interstate commerce.® Section 2
of the Act states that agreements to arbitrate are “valid, irrevocable, and
enforceable.” As a federal law with the power of preemption, the court
reasoned that state courts must uphold the federal policy of enforcing
arbitration agreements.?

Next, the court proceeded to explain how sections 3 and 4 of the Act
implement section 2.° Section 3 dictates that litigation over arbitrable

6. See id. at 405, 926 P.2d at 1066, 58 Cal. Rptr. 2d at 880. See William G. Phelps,
J.D., Annotation, Pre-Emption by Federal Arbitration Act of State Laws Prohibiting or
Restricting Formation or Enforcement of Arbitration Agreements, 108 A.L.R. Fep. 179,
180-266 (1992) (explaining the preemption process).

See also Lauri Washington Sawyer, Casenote, Allied-Bruce Terminix Companies v.
Dobson: The Implementation of the Purposes of the Federal Arbitration Act or an
Unjustified Intrusion into State Sovereignty?, 47 MERCER L. REv. 645, 64849 (1996)
(examining the Supreme Court’s ruling that “evidencing a transaction in interstate com-
merce” of section 2 of the Act means the Act only applies if interstate commerce is
proven in fact and holding that section 2 preempts any opposing state laws in state
courts if the “contract at issue involves or affects interstate commerce ‘in fact™); Scott
R. Swier, Note, The Tenuous Tale of the Terrible Termites: The Federal Arbitration
Act and the Court’s Decision to Interpret Section Two in the Broadest Possible Man-
ner: Allied-Bruce Terminex Companies, Inc. v. Dobson, 41 S.D. L. Rev. 131, 165 (1996)
(concluding that the Court's expansive view of what constitutes interstate commerce is
incorrect). :

7. See Rosenthal, 14 Cal. 4th at 405, 926 P.2d at 1066-67, 58 Cal. Rptr. 2d at 880
(quoting 9 US.C. § 2 (1995)); Michael R. Holden, Note, Arbitration of State-Law
Claims by Employees: An Argument for Containing Federal Arbitration Law, 80 COR-
NELL L. REv. 1695, 1707-14 (1995) (detailing the evolving methods by which the federal
courts have sought to promulgate the policy behind section 2).

8. See Rosenthal, 14 Cal. 4th at 405, 926 P.2d at 1067, 58 Cal Rptr. 2d at 880.
Additionally, California’s public policy also prefers arbitration over litigation “because it
is expeditious, inexpensive, avoids the delays of litigation, and relieves court conges-
tion.” 6 CAL. JUR. 3D Arbitration & Award § 1 (1988).

9. See Rosenthal, 14 Cal. 4th at 405, 926 P.2d at 1067, 58 Cal. Rptr. 2d at 881,
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issues cease until the arbitration is concluded.” Section 4 mandates that
a federal district court consider applications to force arbitration." When
an arbitration agreement’s existence is at issue, the party opposing arbi-
tration can insist on a jury trial.’?

The court emphasized the similarity of section 4 of the Act to section
1281.2 of the California Code of Civil Procedure.” Section 1281.2 states
that “the court may deny the application [to compel arbitration] if it finds
the party resisting arbitration did not in fact agree to arbitrate.”” The
court noted that a key difference between the sections was California’s
denial of a jury trial and the Act’s provision that such matters only be
decided according to the “law for making and hearing of motions.”*®

In deciding whether section 4 should control in California’s state
courts, the supreme court noted that the section’s wording to applies
only to federal district courts.”® In a broader analysis, the court noted
that section 2 does not limit its application to federal courts.”” However,
the court viewed section 2 as the general rule of enforceability of arbi-
tration clauses and section 4 as only one means of implementing enforce-
ability, maintaining that other means, including comparable state proce-
dures, may serve to implement the federal goal embodied in section 2."

The court supported this conclusion by pointing to the general pre-
emption standard that allows states to establish their own procedural
rules even when the case is governed by federal substantive law, as long
as the rules do not prevent “the uniform application of the federal statute
essential to effectuate its purpose.”® On that basis, the court concluded
that California’s implementation procedure of a summary judgment on
the motions was not offensive to the federal goal of arbitration clause
enforcement.”

10. See id.

11. See id. at 405-06, 926 P.2d at 1067, 58 Cal. Rptr. 2d at 881.

12. See id. at 406, 926 P.2d at 1067, 58 Cal. Rptr. 2d at 881.

13. See id.

14. Id.

15. See id. at 407, 926 P.2d at 106768, 58 Cal. Rptr. 2d at 88l. Any state proce-
dures which would thwart the goal of section 2 would be superseded by the Act. See
id. at 408, 926 P.2d at 1069, 68 Cal. Rptr. 2d at 882.

16. See id. at 407-08, 926 P.2d at 1068, 58 Cal. Rptr. 2d at 882.

17. See id. at 408, 926 P.2d at 1068, 58 Cal. Rptr. 2d at 882.

18. See id. at 408, 926 P.2d at 106869, 58 Cal. Rptr. 2d at 882-83.

19. See id. at 409, 926 P.2d at 1069, 58 Cal. Rptr. 2d at 883 (citing McCarroll v. Los
Angeles County Carpenters, 49 Cal. 2d 45, 61-62, 316 P.2d 322, 331 (1957)).

20. See id. at 410, 926 P.2d at 1070, 58 Cal. Rptr. 2d at 883.
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b. Jury trial under the California Constitution

In response to the plaintiffs’ contentions that their due process rights
under the California Constitution were violated by the denial of a jury
trial, the supreme court explained why the state procedure was valid.?'
The court analogized petitions to compel arbitration to equity causes of
action for specific performance of a contract, and reasoned that because
the latter were not available at common law and are not guaranteed a
jury trial, petitions to compel arbitration are not ensured a jury trial ei-
ther.? In dismissing other arguments made by the plaintiffs,® the court
stated that the decision of whether to compel arbitration is not a deci-
sion on the merits of the case, but only a decision as to whether the
arbitration clause should be carried out.” ‘

¢. Requirement of an evidentiary hearing

The defendant argued that the failure to hold an evidentiary hearing to
decide the relevant issues of fact constituted an abuse of discretion.?®
The court rejected this argument, finding no authoritative basis for it.®
The court agreed, however, that a trial court should hear oral testimony
when the factual issues are especially unclear.”

21. See id. at 410-11, 926 P.2d at 1070, 68 Cal. Rptr. 2d at 884.

22. See id. at 411, 926 P.2d at 1070, 58 Cal. Rptr. 2d at 884.

23. See id. at 411-13, 926 P.2d at 1070-72, 58 Cal. Rptr. 2d at 884-86. The plaintiffs
unsuccessfully compared their suit to cases in which there was fraud in the inception
or inducement of a release of liability and a jury trial was mandated. See id. at 411,
926 P.2d at 1070, 68 Cal. Rptr. 2d at 884. The plaintiffs also tried arguing that the
California procedures would prevent pleading certain causes of action and damage
claims if a claim had to be proven to the trial court before the jury. See id. at 411-12,
926 P.2d at 1071, 568 Cal. Rptr. 2d at 885.

24, See id. at 412, 926 P.2d at 1071, 68 Cal. Rptr. 2d at 885. The court also dis-
missed the defendant’s argument that the party resisting arbitration should have to
prove fraud by clear and convincing evidence rather than by a preponderance of the
evidence. See id. at 413, 926 P.2d at 1072, 568 Cal. Rptr. 2d at 886.

25. See id. at 414, 926 P.2d at 1072, 68 Cal. Rptr. 2d at 886.

26. See id.

27. See id.
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d. Correctness of the procedures followed

The conflicting written evidence presented to the trial court left it
unclear whether the court needed to decide the actual factual issues or
only whether the plaintiff sufficiently stated a cause of action.” The tri-
al court did the latter, but the supreme court held that the former course
was correct and that the trial court could have heard oral testimony and
made a ruling® As a result, the factual issues were remanded to the
trial court.*

2. Legal Sufficiency of the Plaintiff’'s Declarations
a. Arbitrability of fraud claims under Prima Paint

The second part of Justice Werdegar’s decision discussed the applica-
bility of the rule stated in Prima Paint Corp. v. Flood & Conklin.* Pri-
ma Paint® held that claims of fraud directed at an entire contract and
solely at the agreement to arbitrate are arbitrable issues.® Regarding the
first claim of fraud in the execution of the agreements, the defendant
argued that Prima Paint requires arbitration of all fraud claims unless
there is “an ‘independent’ or ‘separate and distinct’ challenge to the arbi-
tration clause itself.”™ Unpersuaded, .the court concluded that a trial
court must hear claims of fraud in the execution of a contract because
there is never an understanding to arbitrate when fraud renders an entire
agreement void.*

With respect to the second claim of fraud “permeating” the agree-
ments, the court reached the opposite conclusion and found such claims
arbitrable.” The court explained that while the permeation of fraud was
considered an exception to the general rule of arbitrability under Prima
Paint, it was “ill-defined” and confusing because different opinions used

28. See id. at 414, 926 P.2d at 1072-73, 68 Cal. Rptr. 2d at 886.

29. See id. at' 414, 926 P.2d at 1073, 58 Cal. Rptr. 2d at 886.

30. See id.

31. See id. at 414-19, 926 P.2d at 1073-1076, 58 Cal. Rptr. 2d at 887-89.

32. 388 U.S. 395 (1967).

33. See id. at 404. Prima Paint is described as the seminal case, installing the “sep-
arability doctrine” in federal arbitration law. See Janet A. Rosen, Arbitration Under
Private International Law: The Doctrines of Separability and Competence De La Com-
petence, 17 FORDHAM INT'L LJ. 599, 622 (1994).

34. See Rosenthal, 14 Cal. 4th at 415, 926 P.2d at 1073, 58 Cal. Rptr. 2d at 887. See
Jon R. Schumacher, Note, The Reach of the Federal Arbitration Act: Implications on
State Procedural Law, 70 N.D. L. REv. 459, 474 (1994) (noting that “nothing in section
4 requires the separability of the arbitration clause from the contract”).

35. See Rosenthal, 14 Cal. 4th at 416, 926 P.2d at 1074, 58 Cal. Rptr. 2d at 887-88.

36. See id. at 417, 926 P.2d at 1074, 58 Cal. Rptr. 2d at 888.
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the permeation language to describe instances of fraud in the execution
and to address instances in which arbitration clauses were found invalid
because the entire agreement was induced by fraud.*” Finding the per-
meation doctrine devoid of any legal merit, the court denounced the
doctrine’s further acknowledgement.®

b. Reasonableness of reliance as an element of fraud in the
tnception

Whether the plaintiffs justifiably relied on the defendant’s misrepre-
sentations was examined next® The court applied the principle that
“fraud does not render a written contract void where the defrauded party
had a reasonable opportunity to discover the real terms of the con-
tract,” and held that the plaintiffs had not met the reliance requirement
because their failure to read the contracts before signing rendered thefr
reliance unreasonable.” Justice Werdegar further declared that such
unjustified reliance was an “insufficient basis” to support a claim for
fraud in the execution.®

¢. Sufficiency of plaintiffs’ showings of fraud in the execution

The court quickly dismissed mbst of plaintiffs’ claims that the defen-
dant misrepresented the true nature of the agreements through asser-
tions of their standardness and triviality.®® The court rejected the

37. See id. at 417-19, 926 P.2d at 1074-76, 58 Cal. Rptr. 2d at 888-89. To remove the -
confusion, the court stated definitively that the trial courts would hear claims that
fraud was used to induce consent to the arbitration clause and claims that fraud in
the execution prohibited contract formation. See id. at 419, 926 P.2d at 1075-76, 68 Cal.
Rptr. 2d at 889. The court specifically held that claims of fraud inducing the formation
of the entire contract, including arguments of fraud “permeating” the agreement, are
arbitrable. See id. at 419, 926 P.2d at 1076, 68 Cal. Rptr. 2d at 889.

38. ‘See id. at 419, 926 P.2d at 1075, 68 Cal. Rptr. 2d at 889.

39. See id. at 419-23, 926 P.2d at 1076-79, 568 Cal. Rptr. 2d at 889-92.

40. Id. at 419-20, 926 P.2d at 1076, 58 Cal. Rptr. 2d at 890. .

41. See id. at 423, 926 P.2d at 1078-79, 68 Cal. Rptr. 2d at 892. Actual fraud re-
quires: (1) a false representation or concealment of a material fact, (2) made with
knowledge of its falsity or when one should have known of its falsity, (3) with the
intent to induce action on a person who, (4) acts in reliance upon the representation,
and (5) who is damaged by the misrepresentation. See 1 B.E. WITKIN, SUMMARY OF
CALIFORNIA Law, Contracts § 393 (1987 & Supp. 1996).

42. See Rosenthal, 14 Cal. 4th at 423, 926 P.2d at 1079, 58 Cal. Rptr. 2d at 892.

43. See id. at 423-24, 926 P.2d at 1079, 58 Cal. Rptr. 2d at 892-93. To find fraud
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plaintiffs’ arguments that their reliance was reasonable due to the length
of time they transacted business with the defendant and that the defen-
dant was under a fiduciary duty to inform the plaintiffs of the arbitration
clause contained within the agreements.” Instead, the court focused on
the plaintiffs’ failure to allege actual concealment of the arbitration
clause or any “affirmative misrepresentations regarding the existence or
meaning of an arbitration clause . .. ."®

B. Justice Kennard’s Concurring Opinion

Justice Kennard wrote separately to address how the impending arbi-
tration claims before the court should proceed.® She noted that after
the court’s initial determination of whether the party opposing arbitration
possessed the opportunity to discover the contract’s claimed misrepre-
sentation, the arbitrator must determine whether misrepresentations
were actually made and whether reformation of the agreement or anoth-
er remedy is “justified under the circumstances.” Justice Kennard
stressed the importance of making the former determination first be- -
cause that answer potentially affects all the related issues, such as
whether the arbitrator even has the continued ability to make further
judgments.*

III. IMPACT

The impact of Rosenthal falls primarily upon the bahking industry. To
avoid future claims of the kind asserted by the Rosenthal plaintiffs,*

there must have been an intentional misrepresentation—the suggestion of a fact’s truth’
when the party making such claim knows of its falsity. See 1 B.E. WITKIN, SUMMARY OF
CALIFORNIA LAw, Contracts § 394 (1987 & Supp. 1996).

44. See Rosenthal, 14 Cal. 4th at 424-27, 926 P.2d at 1079-81, 58 Cal. Rptr. 2d at
893-95.

45. See id. at 426, 926 P.2d at 1080, 58 Cal. Rptr. 2d at 894. The court gave indi-
vidual attention to those plaintiffs who alleged additional facts pointing to fraud. See
id. at 427-31, 926 P.2d at 108183, 58 Cal. Rptr. 2d at 89597. For example, the court
concluded that plaintiffs who had a limited command of the English language, were le-
gally blind, or were afflicted with Alzheimer's disease, would have their cases sent
back on remand. See id.

46. See id. at 431, 926 P.2d at 1084, 68 Cal. Rptr. 2d at 897-98 (Kennard, J., concur-
ring).

47. See id. at 431-32, 926 P.2d at 1084, 58 Cal. Rptr. 2d at 898 (Kennard, J., concur-
ring). The standard remedies for a party fraudulently induced into an agreement are
either recision of the entire contract or affirmation with the ability to recover pursuant
to the contract. See 14 CAL. JUR. 3D Contracts § 63 (1974 & Supp. 1996).

48. See Rosenthal, 14 Cal. 4th at 432-33, 926 P.2d at 1085, 58 Cal. Rptr. 2d at 898-99
(Kennard, J., concurring).

49. In addition to the Rosenthal plaintiffs, there is a similar federal action being
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banks will have to analyze how they sell their different investment op-
tions.® Banks and brokerage houses may need to establish standard
mechanisms for dealing with complaints before a dispute reaches the
point of arbitration or litigation because any dissatisfied client or cus-
tomer can bring suit.”

A further result is the increasing difficulty future plaintiffs will face in
trying to challenge arbitration clauses.” Plaintiffs will not be able to
benefit from the option of a jury trial; instead, they must prove that they
acted diligently by reading the contracts they signed.”® One plaintiff's at-
torney stated that “the court has set too high a fraud standard.”™

IV. CONCLUSION

In a unanimous decision, the California Supreme Cowrt ruled that the
United States Arbitration Act’s provision for a jury trial to decide issues
surrounding the enforceability of an arbitration agreement is not required
in California courts.® While section 4 of the Act establishes the basic
federal policy favoring arbitration, California is free to achieve that poli-
cy according to its own laws, providing the federal goal is not imped-
ed.® Summary adjudication is an acceptable state method because it
does not violate a citizen’s constitutional due process rights.”

TERRI SCHALLENKAMP

brought by tens of thousands of investors. See Fraud Claim Over Arbitration
Agreement Not Triable by Jury-S.C., METRO. NEWS-ENTERPRISE, Dec. 13, 1996, at 3,
available in LEXIS, News Library, Curnews File.

50. See id. (noting that in April there will likely be a “thorough review” of sales
policies). )

51. See Carl Sullivan, Double Jeopardy, BANK INV. MKTG., June 1995, at 31, available
in LEXIS, News Library, Curnews File. He suggests treating complaints seriously by
training personnel how to respond to complaints, getting complaints in writing, re-
sponding in writing, and keeping detailed records of all complaints. See id.

52. See Rinat Fried, Court Bolsters Mandatory Arbitration, THE RECORDER, Dec. 13,
1996, at 1, available in LEXIS, New Library, Curnews File.

63. See id.

54. Id

55. See Rosenthal, 14 Cal. 4th’ at 402, 926 P.2d at 1065, 568 Cal. Rptr. 2d at 878.

56. See id. at 409-10, 926 P.2d at 1069-70, 58 Cal. Rptr. 2d at 883. -

57. See id. at 410-11, 926 P.2d at 1070, 58 Cal. Rptr. 2d at 884.
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II. CONSTITUTIONAL LAwW

A.  Preemployment drug testing, as part of a required
medical examination, is valid under both the Unit-
ed States Constitution and the California Constitu-
tion, whereas prepromotional drug screening ts
unconstitutional under the Fourth Amendment’s
reasonableness clause: Loder v. City of Glendale.

I. INTRODUCTION

In Loder v. City of Glendale,' the California Supreme Court decided
whether the City of Glendale could require all applicants for employment
and promotion to undergo urinalysis drug testing as part of a medical
examination prior to hiring or promotion.? The plaintiff brought a

1. 14 Cal. 4th 846, 927 P.2d 1200, 59 Cal. Rptr. 2d 696 (1997). Chief Justice George
wrote the lead opinion in which Justice Werdegar concurred. See id. at 8562-900, 927
P.2d at 120235, 69 Cal. Rptr. 2d at 698-731. Justice Mosk wrote a separate opinion
concurring and dissenting. See id. at 900-18, 927 P.2d at 123547, 569 Cal. Rptr. 2d at
731-43 (Mosk, J., concurring and dissenting). Justice Kennard wrote a separate opinion
concurring and dissenting. See id. at 918-22, 927 P.2d at 124749, 59 Cal. Rptr. 2d at
74345 (Kennard, J., concurring and dissenting). Justice Chin wrote an opinion concur-
ring and dissenting, with whom Justices Baxter and Brown concurred. See id. at 922-
33, 927 P.2d at 1249-57, 59 Cal. Rptr. 2d at 745-63 (Chin, J., concurring and dissenting).
Finally, Justice Brown wrote’' an opinion concurring and dissenting. See id. at 933-38,
927 P.2d at 1267-60, 69 Cal. Rptr. 2d at 753-66 (Brown, J., concurring and dissenting).
The following chart shows the voting pattern of the court with regard to the validity
of both preemployment and prepromotional drug testing:

PREEMPLOYMENT PREPROMOTIONAL
George, CJ.: Invalid Valid
Werdegar, J.: Invalid Valid
Mosk, J.: Invalid Invalid
Kennard, J.: Invalid Invalid
Chin, J.: Valid Valid
Baxter, J.: Valid Valid
Brown, J.: Valid Valid

2. See id. at 852, 927 P.2d at 1202, 69 Cal. Rptr. 2d at 698. The City of Glendale
enacted an employment-related drug screening provision in 1986 which required appli-
cants for employment and promotion to submit to suspicionless urinalysis drug and
alcohol testing as a condition of employment or advancement. See id. Such testing was
conducted along with a required preplacement medical examination. See id. The city
notified applicants for employment of the potential drug and medical testing prior to
completing the initial application process. See id. at 853-564, 927 P.2d at 1203, 59 Cal.
Rptr. 2d at 699. Subsequently, if the city extended an offer of employment or a promo-
tion, the city notified the applicant that the offer was contingent upon the results of
the medical examination and drug screening. See¢ id. To ensure receipt of the results, a
medical employee asked the applicant to'consent to the testing and the “release of the
test results to the city.” Id. at 854, 927 P.2d at 1203-04, 59 Cal. Rptr. 2d at 699-700. As
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taxpayer’s action to enjoin the use of public funds for drug testing’
First, the plaintiff contended that the drug testing scheme violated the
California Confidentiality of Medical Information Act (CMIA).* Second,
the plaintiff alleged the drug screening provision violated the United
States Constitution as an unreasonable search and seizure and a violation
of the right of privacy.® Additionally, the plaintiff argued that the drug
testing program violated the California Constitution, in the event it was
not invalidated under the United States Constitution.® .

The trial court concluded that the testing did not violate the CMIA.’
However, in analyzing each job category affected by Glendale’s policy,
the trial court determined that as to thirty-six of the eighty job catego-
ries, the drug testing was constitutionally invalid in both the

part of the testing process, the medical employee asked the applicant to disrobe and
put on a hospital gown. See id. at 854, 927 P.2d at 1204, 59 Cal. Rptr. 2d at 700.
Next, the medical employee would give the applicant a sealed container in which to
provide a urine sample. See id. At this point, a medical employee “accompanie[d] the
applicant to a restroom and [stood] in a cubicle next to the applicant’s cubicle . . . .”
Id. The toilet bow! contained a blue dye to prevent tampering. See id. After collecting
the sample, the medical employee would test it to “screen for medical problems.” Id.
at 864-56, 927 P.2d at 1204, 59 Cal. Rptr. 2d at 700. The employee then sealed the
sample with evidence tape and sent it to an independent laboratory to conduct the
drug and alcohol testing. See id. at 855, 927 P.2d at 1204, 59 Cal. Rptr. 2d at 700. To
ensure a positive chain of custody, the applicant and the medical employee signed a
confirmation slip that was sealed in a laboratory envelope along with the sample. See
id. Finally, the laboratory forwarded the results to the city with a recommendation by
a physician, at which time the doctor hired by the city would review the test results
and place them into a confidential medical file. See id. at 855656, 927 P.2d at 1205, 59 .
Cal. Rptr. 2d at 701. Applicants could appeal and request retesting in the event of a
positive test result. See id. at 856, 927 P.2d at 1205, 59 Cal. Rptr. 2d at 701. If the
results were negative upon retesting, a doctor reviewed the results and either recom-
mended qualifying or disqualifying the applicant for employment. See id.

3. See id.

4. See id.

6. See id. See generally U.S. CoNsT. amend. IV; 68 AM. JUR. 2D Searches and Sei-
zures § 1 (1993 & Supp. 1997) (discussing Fourth Amendment protection from unrea-
sonable searches and seizures).

6. See Loder, 14 Cal. 4th at 856, 927 P.2d at 1205, 59 Cal. Rptr. 2d at 701. See
generally 7 B.E. WITKIN, SUMMARY OF CALIFORNIA LaW, Constitutional Law 8§ 410, 454
(9th ed. 1988 & Supp. 1996) (reviewing unreasonable searches and seizures and the
nature and scope of protection under the California Constitution); 20 CaL. JUR. 3D
Criminal Law § 2505 (1985 & Supp. 1997) (addressing searches and seizures under the
Fourth Amendment and the California Constitution).

7. See Loder, 14 Cal. 4th at 858, 927 P.2d at 1206, 59 Cal. Rptr. 2d at 702.
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preemployment and prepromotion contexts.’ The court of appeal upheld
the initial determination of the trial court, invalidating the drug testing in
both the preemployment and prepromotion contexts.” However, the
court of appeal also found that the trial court improperly “upheld the
validity of the drug testing program with regard to many job classifica-
tions . ...""

In a lead opinion written by Chief Justice George, the California Su-
preme Court found that the drug testing provisions did not viclate the
CMIA." As for plaintiff's constitutional claims, the court held that
prepromotion drug testing violated the Fourth Amendment of the United
States Constitution,” but upheld the drug testing in the preemployment
context under both the United States™ and California" Constitutions.

I. TREATMENT
A. Magjority Opinion
1. Statutory Claims
a. Confidentiality of Medical Information Act

The California Supreme Court first reviewed the plaintiff's contention
that Glendale’s drug screening program violated the CMIA."” The plain-

8. See id. at 857, 927 P.2d at 1206, 59 Cal. Rptr. 2d at 702.

9. See id. at 858, 927 P.2d at 1206, 59 Cal. Rptr. 2d at 702.

10. Id. The court of appeal held that the drug testing was valid only in those areas
“in which the regular duties’ involve{d] some special and obvious physical or ethical
demand. . . . ™ Id. (quoting the lower court opinion). Furthermore, drug testing was
permissible only (1) upon “initial” employment in that particular job category, (2) if a
job offer was previously made, (3) if the test did not violate the Americans with Dis-
abilities Act (ADA), (4) if the sample was collected without unnecessary intrusion on
privacy, and (5) if the test was “‘confirmed by a second test regarded as reliable by
the relevant scientific community.” Id. at 858-59, 927 P.2d at 1207, 59 Cal. Rptr. 2d at
703 (quoting the lower court opinion).

11. See id. at 862, 927 P.2d at 1209, 69 Cal. Rptr. 2d at 705. See also infra notes
16-20 and accompanying text (discussing the analysis of the court concerning the
CMIA).

12. See Loder, 14 Cal. 4th at 880, 927 P.2d at 1221, 59 Cal. Rptr. 2d at 717.

13. See id. at 882, 927 P.2d at 1222, 59 Cal. Rptr. 2d at 718; see also infra notes
6795 and accompanying text (discussing the validity of preemployment drug testing
under the United States Constitution).

14. See Loder, 14 Cal. 4th at 898, 927 P.2d at 1233, 59 Cal. Rptr. 2d at 729; see also
infra notes 96-124 and accompanying text (discussing the validity of preemployment
drug testing under the California Constitution).

15. See Loder, 14 Cal. 4th at 859-62, 927 P.2d at 1207-09, 569 Cal. Rptr. 2d at 703-05.
The CMIA provides in pertinent part that “[nJo provider of health care shall disclose
medical information regarding a patient of the provider without first obtaining an au-
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tiff first argued that the city's testing procedure violated the CMIA’s non-
discrimination provision because “the program automatically
disqualifie[d] from employment or promotion any employee who re-
fuse[d] to sign a form” authorizing receipt of the results by the city.'
The court found that the City of Glendale did not discriminate against
employees who refused to provide an authorization because a drug test-
ing requirement would be “totally ineffective” if an employee could sim-
ply refuse to take the test."” '

Second, the plaintiff asserted that the reference to “necessary” under
the CMIA required both a “compelling reason to act in the absence of
information” and that the employer had no less restrictive means by
which to obtain the information.”® The court disagreed with this con-
struction of the statute and found that the Legislature did not intend to
strictly limit an employer’s access to necessary information.'

Therefore, the court found that Glendale’s disqualification of an appli-
cant who refused to disclose medical and drug testing results did not
violate the CMIA.®

b. Americans with Disabilities Act*

Chief Justice George included a discussion about the Americans with
Disabilities Act (ADA) in order to outline .the parameters of a valid
preemployment medical examination.” The ADA imposes three general

thorization. . . ." CAL. Civ. CODE § 56.10(a) (West 1982 & Supp. 1997). Furthermore,
section 56.20(b) states that “[nJo employee shall be discriminated against in terms or
conditions of employment due to that employee’s refusal to sign an authorization. . . .
However, nothing in this section shall prohibit an employer from taking such action as
is necessary . . . due to an employee’s refusal to sign an authorization. . . .” CAL. Cv.
CoODE § 56.20(b) (West 1982 & Supp. 1997). See generally Jill L. Rosenberg, Legal Is-
sues Surrounding Employee Hiring, Privacy and Investigations, in 256TH ANNUAL INSTI-
TUTE ON EMPLOYMENT LAw 569 (Practising Law Institute 1996) (discussing the CMIA).

16. Loder, 14 Cal. 4th at 860, 927 P.2d at 1208, 59 Cal. Rptr. 2d at 704.

17. See id. at 861, 927 P.2d at 1208, 69 Cal. Rptr. 2d at 704.

18. Id. at 860-61, 927 P.2d at 1208, 59 Cal. Rptr. 2d at 704.

19. See id. at 861-62, 927 P.2d at 1209, 59 Cal. Rptr. 2d at 705.

20. See id. at 862, 927 P.2d at 1209, 59 Cal. Rptr. 2d at 705.

21. 42 US.C. §§ 12101-12213 (1995). See generally Gary P. Scholick, Issues of
Workplace Privacy, 491 PLULit 93, 10006 (1994) (reviewing the requirements of the
ADA in connection with privacy in the workplace).

22. See Loder, 14 Cal. 4th at 862-65, 927 P.2d at 1209-10, 59 Cal. Rptr. 2d at 705-07.
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requirements on post-offer medical examinations.” First, the examina-
tion must be mandatory for all incoming employees without taking into
consideration any particular disability.* Second, the information and
test results must be stored by the employer in confidential medical
files.® Third, the results must be used in accordance with the ADA as a
whole.® The ADA also addresses post-employment medical examina-
tions (e.g. prepromotional medical testing) and states that “an employer
‘shall not require a medical examination . . . unless such examination . . .
is shown to be job-related and consistent with business necessity.”*" Fi-
nally, Chief Justice George pointed out that the ADA specifically ex-
cluded drug testing from its definition of a medical examination, and
therefore, the ADA does not mandate procedures for an employer with
respect to preemployment and prepromotion drug testing.®

c. Fair Employment and Housing Act®

The California Supreme Court also took a brief look at the Fair Em-
ployment and Housing Act (FEHA) to illustrate the state counterpart. of
the general limitations upon preemployment medical examinations.*
FEHA requires that the same three conditions imposed by the ADA be
met prior to allowing the medical examination of a prospective employ-
ee. In addition, FEHA, like the ADA, does not purport to govern em-
ployer-mandated drug screening.

2. Federal Constitutional Claim

Because the California Supreme Court had not yet addressed the issue
of employer-mandated drug testing, Chief Justice George discussed three
United States Supreme Court decisions which set forth the federal princi-
ples involved in reviewing the constitutionality of such a provision: Skin-

23. See id. at 862-63, 927 P.2d at 1209, 59 Cal. Rptr. 2d at 705.

24. See id. at 863, 927 P.2d at 1209, 59 Cal. Rptr. 2d at 705.

26. See id.

26. See id.

27. Id. at 863, 927 P.2d at 1209-10, 59 Cal. Rptr. 2d at 705-06 (quoting the ADA, 42
U.S.C. § 12112(d)(4)(A) (1995)). See generally George P. Smith, II, Accessing Genomic
Information or Safequarding Genetic Privacy, 9 J.L. & HeALTH 121, 130 n.65 (1994-95)
(reviewing the provisions of FEHA under § 12112(d)(4)(A)).

28. See Loder, 14 Cal. 4th at 864, 927 P.2d at 1210, 59 Cal. Rptr. 2d at 706.

29. CaL. Gov't CopE §§ 12935(a), 12940 (West 1995).

30. See Loder, 14 Cal 4th at 865, 927 P.2d at 1211, 59 Cal. Rptr. 2d at 707.

31. See id.; see also supra notes 24-26 and accompanying text.

32. See Loder, 14 Cal. 4th at 865, 927 P.2d at 1211, 59 Cal. Rptr. 2d at 707.
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ner v. Railway Labor Executives’ Ass'n,”® National Treasury Employ-
ees Union v. Von Raab,* and Vernonia School District 47.J v. Acton.®

a. United States Supreme Court Cases

In Skinner, the United States Supreme Court reviewed the constitu-
tionality of suspicionless drug testing of all railroad employees working
on a train immediately following a serious accident.® The first question
addressed by the Court was whether or not such testing constituted a
“search” under the Fourth Amendment.” Although urine testing does
not require a “surgical intrusion into the body,” the Skinner Court found
that such testing constituted a search because the act of urinating is
uniquely private in nature.®

Turning to the issue of reasonableness, the Court noted that an other-
wise unreasonable search may be valid when “special needs” surpass the
necessity of a warrant or probable cause.® In such a situation, the ques-
tion of reasonableness is determined by weighing the government’s inter-
est against the privacy interest of the individual.®

In Skinner, the Court found that the government possessed a special
need to ensure the safety of the railroad employees and customers."
Therefore, the Court allowed suspicionless drug testing despite the lack

33. 489 U.S. 602 (1989).

34. 489 U.S. 656 (1989).

35. 115 S. Ct. 2386 (1995).

36. See Loder, 14 Cal. 4th at 866, 927 P.2d at 1212, 59 Cal. Rptr. 2d at 708; see also
George E. Warner, Jr., Note, The Ratification of the “Special Needs” Analysis to Em-
ployer Substance Abuse Testing: Skinner v. Railway Labor Executives’ Association, 13
HAMLINE L. Rev. 167 (1990) (providing an analysis of Skinner and its importance to
Fowrth Amendment jurisprudence).

37. See Loder, 14 Cal. 4th at 867, 927 P.2d at 1212, 69 Cal. Rptr. 2d at 708; see also
68 AM. JUR. 2D Searches and Seizures § 195 (1993 & Supp. 1996).

38. See Loder, 14 Cal. 4th at 867, 927 P.2d at 1212, 59 Cal. Rptr. 2d at 708 (quoting
Skinner, 489 U.S. at 617).

39. See id. at 867-68, 927 P.2d at 1212-13, 659 Cal. Rptr. 2d at 708-09 (citing Skinner,
489 US. at 619); see also Kenneth Nuger, The Special Needs Rationale: Creating a
Chasm in Fourth Amendment Analysis, 32 SANTA CLARA L. REv. 89 (1992) (discussing
the special needs analysis created by the Court in Skinner).

40. See Loder, 14 Cal. 4th at 867, 927 P.2d at 1212-13, 59 Cal. Rptr. 2d at 708-09
(citing Skinner, 489 U.S. at 619).

41. See id. at 868, 927 P.2d at 1213, 59 Cal. Rptr. 2d at 709 (citing Skinner, 489
U.S. at 620).
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of probable cause.”? Furthermore, the Court observed that railroad em-
ployees had diminished privacy interests for two reasons: first, the “sam-
ple was to be collected ‘in a medical environment;” and second, the ex-
tensive regulation of the railroad industry operated to minimize the
employees’ reasonable expectations of privacy.” Therefore, the Skinner
Court upheld the validity of suspicionless drug testing in the private
context because the governmental interest outweighed the employees’
privacy expectations.*

The California Supreme Court also sought guidance from National
Treasury Employees Union v. Von Raab,” a case decided on the same
day as Skinner.®® Chief Justice George noted the similarity of the facts
in Von Raab to Loder in that the drug testing requirement was imposed
upon public employees.” Specifically, Von Raab involved the irnposition
of drug testing on any individual whose potential employment falls under
three categories of United States Customs Service employees.” The first
category involved agents who were directly involved in “drug interdiction
or enforcement of related laws.”® The second classification included
employees who were required to carry a firearm.” The third category
was composed of agents who were required to “handle ‘classified’ materi-
al.”™ The Court found that the deterrence of drug use in the Customs
Service embodied a special need under the Skinner analysis,” and
therefore, the Court undertook a balancing of the government’s interests
against the privacy expectations of the employees.®

42. See id. (citing Skinner, 489 U.S. at 620).

43. See id. at 869, 927 P.2d at 1213-14, 59 Cal. Rptr. 2d at 709-10 (quoting Skinner,
489 U.S. at 626-27).

44. See id. at 870, 927 P.2d at 1214, 69 Cal. Rptr. 2d at 710 (citing Skinner, 489
U.S. at 633).

45. 489 U.S. 566 (1989).

46. Loder, 14 Cal. 4th at 870, 927 P.2d at 1214, 59 Cal. Rptr. 2d at 710.

47. See id.

48. See id. at 870-71, 927 P.2d at 1214-15, 59 Cal. Rptr. 2d at 710-11 (citing Van
Raab, 489 US. at 660); see also Alyssa C. Westover, Note, National Treasury Employ-
ees Union v. Von Raab—Will the War Against Drugs Abrogate Constitutional
Guarantees?, 17 PeEpp. L. REv. 793 (1990) (discussing the Von Raab decision and its
implications on privacy concerns and drug testing).

49. Id. at 870, 927 P.2d at 1215, 59 Cal. Rptr. 2d at 711.

50. See id. at 870-71, 927 P.2d at 1215, 59 Cal. Rptr. 2d at 711 (citing Von Raab,
489 U.S. at 660-61).

51. Id. at 871, 927 P.2d at 1215, 59 Cal. Rptr. 2d at 711 (quoting Von Raab, 489 U.S.
at 661).

62. See id. at 872, 927 P.2d at 1215, 59 Cal. Rptr. 2d at 711.

53. See id. at 872-74, 927 P.2d at 1216-17, 59 Cal. Rptr. 2d at 712-13 (citing Von
Raab, 489 U.S. at 670-72).
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With respect to the first and second categories, the Court found that
the government had a compelling interest in maintaining the “integrity
and judgment’” of Customs employees.” In addition, the Court held that
such employees have a diminished privacy expectation because “these
employees cannot reasonably expect to keep from the Service personal
information that bears directly on their fitness.”™ Therefore, the Court
upheld the testing of employees classified under the first two categories
of the Customs Service drug testing program.*® ‘

Finally, the Court addressed the third category of Customs Service
drug testing.” The Court held that the scope of “classified material” as
defined in the third category, was too broad, and therefore, the Court re-
manded this particular issue for further deliberations.®

The California Supreme Court looked at one final United States Su-
preme Court case to determine the proper Fourth Amendment analysis
for an intrusion on privacy.® In Vernonia School District 47J wv.
Acton,® the school district required all students who wished to partici-
pate in the schools’ athletic programs be tested for drugs.” The Court
upheld the validity of the program because the government had a “parens
patriae” interest in the children while they were at school, and the stu-
dents had a diminished expectation of privacy when they chose to “go
out for’ a sport.”® .

The Vernonia Court provided a good analysis to determine what is
reasonable under the Fourth Amendment, and addressed whether the
state must provide a “compelling” interest to justify an intrusion on pri-
vacy.® The Court did not construe the compelling interest requirement

54, See id. at 872-73, 927 P.2d at 1216, 69 Cal. Rptr. 2d at 712 (quoting Von Raab,
489 U.S. at 670).

55. Id. at 873-74, 927 P.2d at 1216-17, 59 Cal. Rptr. 2d at 712-13 (quoting Von Raab,
489 U.S. at 672).

56. See id. at 874, 927 P.2d at 1217, 69 Cal. Rptr. 2d at 713.

67. See id. ‘

58. See id.

59. See id. at 875, 927 P.2d at 1217-18, 59 Cal. Rptr. 2d at 713-14; see also Alex J.
Barker, Note, Vernonia School District 47J v. Acton: Defining the Constitutional Scope
of Random Suspicionless Drug Testing in Interscholastic Athletics and Beyond, 5
WIDENER J. PuB. L. 445 (1996) (providing a look at Vernonia to determine the validity
of drug testing in connection with collegiate and high school athletics).

60. 115 S. Ct. 2386 (1995).

61. See Loder, 14 Cal. 4th at 875, 927 P.2d at 1218, 59 Cal. Rptr. 2d at 714.

62. Id. (quoting Vernonia, 115 S. Ct. at 2393).

63. See id.
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strictly.* Rather, the Court concluded that the interest must “appear[]
important enough to justify the particular search at hand, in light of
other factors which show the search to be relatively intrusive upon a
genuine expectation of privacy."®

b. Application to the present case

The California Supreme Court shifted the focus back to the instant
case to determine whether the Fourth Amendment bars the drug testing
required by the City of Glendale.* First, the court acknowledged that
under Skinner, Von Raab, and Vernonia, drug testing clearly falls into
the realm of the Fourth Amendment.” Furthermore, the court deter-
mined that because urinalysis drug testing is a search, it must satisfy the
Fourth Amendment’s reasonableness requirement.®

Next, the court addressed whether the city could perform suspicion-
less drug testing.®® To conduct such drug testing, the city must show
that its interest in “maintaining a drug-free workplace” outweighs the.
. individual applicant’s privacy expectations.” The court first analyzed the
issue with respect to applicants for promotion,” and then turned to ap-
plicants for employment.”

Chief Justice George first found that the city’s application of its drug
testing program to current employees who sought promotion was incon-
sistent with Von Raab.” For the employer to impose testing upon cur-
rent employees, the employer must provide a link with the particular
nature and duties of the position.” Under Von Raab, the Government’s
interest in itself is insufficient for three reasons.” First, the Von Raab
Court would not have placed as much emphasis on the categories of
Customs Service agents who were subjected to drug testing.” Second,
the Court recognized that certain forms of employment entail a great
deal of supervision, thereby minimizing the privacy expectations of the

64. See id. at 876, 927 P.2d at 1218, 659 Cal. Rptr. 2d at 714.

66. Id. (emphasis in original).

66. See id. at 87687, 927 P.2d at 121826, 59 Cal. Rptr. 2d at 714-22.
67. See id. at 876, 927 P.2d at 1218, 59 Cal. Rptr. 2d at 714.

68. See id.

69. See id. at 876, 927 P.2d at 1218-19, 59 Cal. Rptr. 2d at 714-15.
70. See id. at 877, 927 P.2d at 1219, 59 Cal. Rptr. 2d at 715.

71. See id. at 877-81, 927 P.2d at 1219-21, 59 Cal. Rptr. 2d at 716-17.
72. See id. at 88187, 927 P.2d at 1222-26, 59 Cal. Rptr. 2d at 718-22.
73. See id. at 877-78, 927 P.2d at 1219, 69 Cal. Rptr. 2d at 715.

74. See id. at 878, 927 P.2d at 1219-20, 59 Cal. Rptr. 2d at 715-16.
75. See id. at 878-79, 927 P.2d at 1219-20, 59 Cal. Rptr. 2d at 715-16.
76. See id. at 878, 927 P.2d at 1219-20, 59 Cal. Rptr. 2d at 715-16.
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employee.” Third, the Court in Von Raab would not have invalidated
the third classification of employees simply because the scope of employ-
ees entrusted with classified information was too broad.™

Therefore, the California Supreme Court found that a public employer
may not constitutionally require all applicants who apply for promotion
to submit to urinalysis drug testing.” Rather, the nature and duties of
the particular position must necessarily require drug testing.*

Chief Justice George next addressed the validity of testing job appli-
cants for drugs.® Skinner and Von Raab, however, did not specifically
address drug testing of job applicants.® The court, therefore, used the
reasonableness test to balance the interests involved.®

In doing so, the court first looked to the strength of the Government’s
interest involved.®* The court held that all employers—government or
otherwise—have a “legitimate . . . interest in ascertaining whether per-
sons to be employed in any position currently are abusing drugs or alco-
hol.”® Unlike testing decisions regarding present employees, the city
does not have the chance to view new applicants to determine whether
drug testing is advisable.® Furthermore, the court recognized that the
“hiring of a new employee frequently represents a considerable invest-
ment on the part of an employer . . . ."" Accordingly, the City of Glen-
dale possesses a strong interest in requiring drug screening for prospec-
tive applicants.®

The court next reviewed the privacy expectations of the individuals
applying for government positions.” The key to this analysis was that
the drug testing was administered as part of a required preemployment
medical examination.”® Therefore, the court examined the additional in-

77. See id. at 878-79, 927 P.2d at 1220, 69 Cal. Rptr. 2d at 716.

78. See id. at 879-80, 927 P.2d at 1220-21, 59 Cal. Rptr. 2d at 716-17.

79. See id. at 880, 927 P.2d at 1221, 59 Cal. Rptr. 2d at 717.

80. See id. at 881 n.12, 927 P.2d at 1221 n.12, 59 Cal. Rptr. 2d at 717 n.12.
81. See id. at 88187, 927 P.2d at 1222-26, 69 Cal. Rptr. 2d at 718-22.

82. See id. at 881-82, 927 P.2d at 1222, 59 Cal. Rptr. 2d at 718.

83. See id. at 882, 927 P.2d at 1222, 59 Cal. Rptr. 2d at 718.

84. See id. at 88283, 927 P.2d at 1222-23, 59 Cal. Rptr. 2d at 718-19.

85. Id. at 882-83, 927 P.2d at 1223, 59 Cal. Rptr. 2d at 719.

86. See id. at 883, 927 P.2d at 1223, 59 Cal Rptr. 2d at 719.

87. Id.

88. See id.

89. See id. at 883-86, 927 P.2d at 1223-25, 59 Cal. Rptr. 2d at 719-21.

90. See id. at 88384, 927 P.2d at 1223-24, 59 Cal. Rptr. 2d at 719-20. The plaintiff
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trusions on privacy (including added security measures to ensure the
accuracy of the testing sample) and determined that the invasion of pri-
vacy was minimal when combined with the medical examination as a
whole.” Chief Justice George again looked to the ADA and determined
that, unlike the prepromotion context, once an offer of employment has
been made, an employer can require the applicant to undergo a medical
examination without regard to the particular position being filled.”

The government interest involved clearly outweighed the minimal addi-
tional intrusion on privacy resulting from the drug screening.” Conse-
quently, the California Supreme Court held that the City of Glendale’s
drug testing program for new applicants was constitutionally permissible
under the Fourth Amendment.*

3. State Constitutional Claim

The California Supreme Court next turned to the plaintiff's contention
that the City of Glendale’s drug testing policy violated the privacy provi-
sion of the California Constitution.”® Because the provision relating to
prepromotional drug testing was invalid under the United States Consti-
tution, the court was required only to review the preemployment drug
testing under the California Constitution.*

a. Cases reviewed by Chief Justice George

The court first reviewed the court of appeal decision in Wilkinson v.
Times Mirror Corp.” Wilkinson involved a private publishing company
that required job applicants to undergo urinalysis drug testing as part of
a preemployment medical examination.”® The court of appeal first con-
cluded that the California Constitution applied to the drug testing pro-

did not contest the validity of the preemployment medical examination, because it was
not an issue in the case. See id. at 885, 927 P.2d at 1224, 59 Cal. Rptr. 2d at 720.

91. See id. at 884, 927 P.2d at 1224, 59 Cal. Rptr. 2d at 720.

92, See id. at 885-86, 927 P.2d at 1225, 59 Cal. Rptr. 2d at 721.

93. See id. at 886-87, 927 P.2d at 1225-26, 69 Cal. Rptr. 2d at 721-22.

94, See id. at 887, 927 P.2d at 1226, 69 Cal. Rptr. 2d at 722.

95. See id. at 887-99, 927 P.2d at 1226-34, 69 Cal. Rptr. 2d at 722-30; see also CAL.
CoNsT. art. I, § 1; 20 CAL Jur. 3D Criminal Law § 2566 (1985 & Supp. 1997)
(discussing blood and urine testing as a search of the body).

96. See Loder, 14 Cal. 4th at 887, 927 P.2d at 1226, 59 Cal. Rptr. 2d at 722.

97. 215 Cal. App. 3d 1034, 264 Cal. Rptr. 194 (1989); see Loder, 14 Cal. 4th at 888,
927 P.2d at 1226-27, 59 Cal. Rptr. 2d at 722-23.

98. See Loder, 14 Cal. 4th at 888, 927 P.2d at 1226, 59 Cal. Rptr. 2d at 722. The
drug testing and procedures involved in Wilkinson were virtually identical to those
involved in Loder. See id.
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gram employed by the private company.® The court then upheld the
drug testing program for two main reasons: (1) a preemployment medical
examination, which typically included the collection of a urine sample,
should be reasonably anticipated by a job applicant; and (2) the submis-
sion of a urine sample for further testing for drugs and alcohol is only a
minimal additional invasion of privacy.'®

The California Supreme Court next addressed its decision in Hill v.
National Collegiate Athletic Ass'n'" to aid the court in determining the
proper scope and application of California’s privacy provision.'”? Hill
concerned the drug testing of college athletes who chose to participate
in NCAA-sponsored athletics.'® The court determined that the Califor-
nia constitution applied to the NCAA, despite the fact that it was a non-
governmental entity.'®

The Hill court addressed the proper standard of review to apply to
California Constitutional privacy claims.'"™ The lower court applied a
strict standard of review, requiring the NCAA to prove a compelling in-
terest and the lack of less restrictive means by which to obtain the infor-
mation.'® However, the California Supreme Court in Hill disagreed,
finding that the standard of review is heightened only when the case in-
volves an invasion of a fundamental privacy interest.'” On the other
hand, where the employer uses less intrusive means, the court will bal-
ance the interests involved.'®

The Hill court next devised three threshold elements of a state con-
stitutional privacy cause of action.!” The plaintiff must initially show

99. See id.

100. See id. at 888, 927 P.2d ‘at 1226-27, 59 Cal. Rptr. 2d at 722-23 (citing Wilkinson,
215 Cal. App. 3d at 1046-52, 264 Cal. Rptr. at 202-06).

101. 7 Cal. 4th 1, 8656 P.2d 633, 26 Cal. Rptr. 2d 834 (1994).

102. See Loder, 14 Cal. 4th at 88996, 927 P.2d at 1227-32, 59 Cal. Rptr. 2d at 723-28.
103. See id. at 889, 927 P.2d at 1227, 59 Cal. Rptr. 2d at 723 (citing Hill, 7 Cal. 4th
at 89, 865 P.2d at 637, 26 Cal. Rptr. 2d at 838).

104. See id. (citing Hill, 7 Cal. 4th at 20, 865 P.2d at 644, 26 Cal. Rptr. 2d at 846).
105. See id. at 889-90, 927 P.2d at 1227-28, 59 Cal. Rptr. 2d at 723-24 (citing Hill, 7
Cal. 4th at 20-35, 865 P.2d at 644-54, 26 Cal. Rptr. 2d at 845-56).

106. See id. at 890, 927 P.2d at 1227, 59 Cal. Rptr. 2d at 723 (citing Hill, 7 Cal. 4th
at 20, 8656 P.2d at 644, 26 Cal. Rptr. 2d at 845-46).

107. See id.-at 890, 927 P.2d at 1228, 59 Cal Rptr. 2d at 724 (citing Hill, 7 Cal. 4th
at 34, 865 P.2d at 6563, 26 Cal. Rptr. 2d at 855).

108. See id. .

109. See id. at 89091, 927 P.2d at 1228, 59 Cal. Rptr. 2d at 724 (citing Hill, 7 Cal
4th at 3940, 865 P.2d at 657, 26 Cal. Rptr. 2d at 859).
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“(1) a legally protected privacy interest; (2) a reasonable expectation of
privacy in the circumstances; and (3) conduct by defendant constituting
a serious invasion of privacy.”"’ Chief Justice George, in the instant
case, stressed the fact that these three elements are not to be deemed
new requirements.'"! Rather, these elements constitute a screening tool
which the court can use to eliminate those claims that “do not involve a
significant intrusion on a privacy interest protected by the state consti-
tutional privacy provision.”?. According to many California Supreme
Court decisions, the courts must conduct a balancing test between the
employer's interests and the privacy expectations of the individual.'*®
This contention is supported by the Hill decision because the court con-
ducted the balancing test despite an initial finding that the three ele-
ments were satisfied.'" _

The Hill court found that the NCAA’s drug screening program was
valid under the state constitution."’® The interest of the NCAA to “main-
tain[] the integrity of intercollegiate athletic competition and its interest
in protecting the health and safety of student athletes” outweighed the
minimal intrusion on privacy resulting from the drug testing."'®* Howev-
er, the court limited its holding to the facts of the case by providing that
nothing in the opinion applied to preemployment drug testing.'” Conse-
quently, the Loder court was compelled to undertake its own balancing
of the interests involved in the preemployment context.'®

b. Application to the present case

The lead opinion in Loder next balanced the privacy expectations of
the job applicants against the interests of the City of Glendale to deter-
mine whether the testing requirement was valid under the California
Constitution."® The balancing test undertaken by the court to review
the state constitutional claim was analogous to the one discussed under
the United States Constitution.'® The court found that the intrusion on

110. Id. (quoting Hill, 7 Cal. 4th at 39-40, 865 P.2d at 657, 26 Cal. Rptr. 2d at 859).

111. See id. at 891, 927 P.2d at 1228, 69 Cal. Rptr. 2d at 724.

112. Id. at 893, 927 P.2d at 1230, 59 Cal. Rptr. 2d at 726.

113. See id. at 891-92, 927 P.2d at 1229, 59 Cal. Rptr. 2d at 725.

114. See id. at 894-95, 927 P.2d at 1231, 59 Cal. Rptr. 2d at 727 (citing Hill, 7 Cal
4th at 40-65, 866 P.2d at 657-69, 26 Cal. Rptr. 2d at 859-71).

115. See id. at 895,927 P.2d at 1231, 69 Cal. Rptr. 2d at 727 (citing Hill, 7 Cal. 4th
at 57, 865 P.2d at 669, 26 Cal. Rptr. 2d at 871).

116. Id.

117. See id. at 89596, 927 P.2d at 123132, 69 Cal. Rptr. 2d at 727-28 (citing Hill, 7
Cal. 4th at 54-55, 866 P.2d at 657, 26 Cal. Rptr. 2d at 869).

118. See id. at 896-98, 927 P.2d at 1232-33, 69 Cal. Rptr. 2d at 728-29.

119. See id.

120. See supra notes 67-95 and accompanying text (discussing the application of a
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the privacy of the individual was minimal in light of the required
preemployment medical examination.'” Furthermore, the “legitimate
and substantial interest” of the city not to hire applicants who are cur-
rently abusing drugs outweighed the privacy interest of the job appli-
cant.'? Therefore, the court held that the City of Glendale did not vio-
late the state constitution insofar as it required job applicants to submit
to drug testing “as part of a general preemployment medical examina-
tion.”'® '

4. Review of Specific Job Categories

The California Supreme Court next addressed the issue of whether it
should review each one of the city's job titles in order to determine for
which positions the city has constitutional authority to require
prepromotional drug testing.'® Chief Justice George wrote that such
review was unnecessary for two reasons.'” First, because the city en-
acted its drug testing program three years prior to the United States
Supreme Court’s decisions in Skinner and Von Raab, the city officials
did not create the city’s drug testing policy under the “position-by-posi-
tion review” standard described in those cases.'® Second, the ADA was
enacted after Glendale promulgated its drug screening program.'’?” The
ADA also restricts the city’s ability to require the examination of current
employees.'”® Consequently, the California Supreme Court invalidated
Glendale’s prepromotional drug testing requirement because it was incur-
ably overbroad, and ordered the city to restructure the program to com-
ply with constitutional requirements.'®

Therefore, the lead opinion of the California Supreme Court held that
the prepromotional drug testing program was in violation of the United

balancing test to the City of Glendale’s drug testing program under federal standards).

121. See Loder, 14 Cal. 4th at 897, 927 P.2d at 1232-33, 59 Cal. Rptr. 2d at 728-29.

122. See id. at 897-98, 927 P.2d at 1233, 569 Cal. Rptr. 2d at 729.

123. Id. at 898, 927 P.2d at 1233, 59 Cal. Rptr. 2d at 729.

124. See id. ‘

125. See id. at 898-99, 927 P.2d at 1233-34, 59 Cal. Rptr. 2d at 729-30.

126. See id. at 898, 927 P.2d at 1233-34, 69 Cal. Rptr. 2d at 729-30. For a discussion
of the review standards required under Skinner and Von Raab, see supra notes 33-59
and accompanying text.

127. See Loder, 14 Cal. 4th at 89899, 927 P.2d at 1234, 59 Cal. Rptr. 2d at 730.

128. See id. )

129. See id. at 899, 927 P.2d at 1234, 59 Cal. Rptr. 2d at 730.
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States Constitution, and preemployment drug screening was permissible
under both the federal and state constitutions.'”

B. Justice Mosk's Concurring and Dissenting Opinion

Justice Mosk wrote a separate opinion concurring with the lead opin-
ion insofar as it invalidated prepromotional drug testing.” However, he
dissented with the lead’s determination that Glendale’s drug testing pro-
gram for all job applicants was constitutionally permissible under both
the federal and state constitutions.'”® In particular, Justice Mosk’s dis-
sent rested on the conclusion that the city failed to demonstrate that its
drug testing program actually promoted a legitimate and substantial need
to ensure that people applying for jobs, such as typists or city attorneys,
are drug-free.'®

Justice Mosk first addressed the privacy concerns of the individual
applicant under the Fourth Amendment."* According to Justice Mosk,
both the nature of the excretory function and the intrusion on informa-
tional privacy evidence are a significant interference with an individual’s
right to privacy.'® Moreover, simply performing testing as part of a
preemployment medical examination does not diminish these privacy
concerns.'® Rather, significant additional intrusions on privacy included
“the aural monitoring of the applicant’s urination” and the disclosure of
personal medical information that would not otherwise be required.””

Reviewing the governmental interest involved, Justice Mosk asserted
that the interest in maintaining a drug-free workplace is not in itself
sufficient to permit suspicionless preemployment drug testing.'*® He as-
serted that even if employers have a legitimate and substantial interest in
testing potential employees for drug abuse, that interest does not elimi-

130. See id. at 900, 927 P.2d at 1234-35, 59 Cal. Rptr. 2d at 730-31.

131. See id. at 900, 927 P.2d at 1235, 69 Cal. Rptr. 2d at 731 (Mosk, J., concurring
and dissenting).

132. See id. (Mosk, J., concurring and dissenting).

133. See id. at 900-01, 927 P.2d at 1235, 69 Cal. Rptr. 2d at 731 (Mosk, J., concurring
and dissenting).

134. See id. at 901-15, 927 P.2d at 123544, 59 Cal. Rptr. 2d at 73140 (Mosk, J., con-
curring and dissenting).

135. See id. at 901, 927 P.2d at 1235-36, 59 Cal. Rptr. 2d at 731-32 (Mosk, J., con-
curring and dissenting).

136. See id. at 902-03, 927 P.2d at 1236, 59 Cal. Rptr. 2d at 732 (Mosk, J., concurring
and dissenting).

137. See id. at 902, 927 P.2d at 1236, 59 Cal. Rptr. 2d at 732 (Mosk, J., concurring
and dissenting). ‘

138. See id. at 905, 927 P.2d at 1238, 59 Cal. Rptr. 2d at 734 (Mosk, J., concurring
and dissenting).
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nate the need to conduct a “fact-specific” balancing test." Skinner'®
and Von Raab' permit suspicionless drug testing only in situations
where the government can articulate a compelling interest.'? Further-
more, under Harmon v. Thornburgh,'* Justice Mosk contended that
the government must establish “a clear, direct nexus . . . between the
nature of the employee’s duty and the nature of the feared violation.”"*
According to Justice Mosk, the government interest must be tied to
health and public safety rather than to mere “efficiency” because “the
general interest in government efficiency . . . can in the abstract be used
to justify drug testing of any and all positions. . . . "%

Next, Justice Mosk outlined his preferred approach for reviewing the
constitutionality of a privacy claim.’*® First, the Government must pro-
vide a specific demonstration that drug abuse is a problem within the po-
sition being tested.'” Second, the drug testing must be “a reasonable
means of addressing the problems at hand” in that the results of the
testing can accurately predict the performance of job applicants.'*®
Third, the drug testing must be the least restrictive means to eliminate
the drug problem and improve the productivity within the particular
department or employment classification.*

Justice Mosk found that the City of Glendale failed to meet all three of
these requirements: (1) the city did not prove that a problem existed as
to drug abuse within its system,'™ (2) urinalysis drug testing did not

139. See id. (Mosk, J., concurring and dissenting).

140. See supra notes 3644 and accompanying text.

141. See supra notes 45-69 and accompanying text.

142. See Loder, 14 Cal. 4th at 905-06, 927 P.2d at 1238-39, 59 Cal. Rptr. 2d at 734-35
(Mosk, J., concurring and dissenting).

143. 878 F.2d 484 (D.C. Cir. 1989).

144. Loder, 14 Cal. 4th at 906, 927 P.2d at 1239, 59 Cal. Rptr. 2d at 735 (Mosk, J.,
concurring and dissenting) (quoting Harmon, 878 F.2d at 490).

146. Id. at 910, 927 P.2d at 1241, 59 Cal. Rptr. 2d at 737 (Mosk, J., concurring and
dissenting).

146. See id. at 910-12, 927 P.2d at 124142, 59 Cal. Rptr. 2d at 737-38 (Mosk, J., con-
curring and dissenting).

147. See id. at 910, 927 P.2d at 124142, 59 Cal. Rptr. 2d at 737-38 (Mosk, J., con-
curring and dissenting).

148. Id. at 911, 927 P.2d at 1242, 59 Cal. Rptr. 2d at 738 (Mosk, J., concurring and
dissenting).

149. See id. at 911-12, 927 P.2d at 1242, 59 Cal. Rptr. 2d at 738 (Mosk, J., concurring
and dissenting).

150. See id. at 912, 927 P.2d at 124243, 59 Cal. Rptr. 2d at 73839 (Mosk, J., con-
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foreclose the possibility that inefficiency among employees would remain
in existence,™ and (3) the city did not consider less intrusive means to
obtain information regarding the performance of job applicants.'®
Therefore, Justice Mosk concluded that the preemployment drug test re-
quired by the City of Glendale violated the United States Constitu-
tion."™

Justice Mosk also found that the preemployment drug testing scheme
violated the privacy provision of the California Constitution.' He relied
on his dissent in Hill to illustrate the necessity of a compelling interest
in the event that the Government interfered with the privacy of the plain-
tiff."® For the same reasons discussed in connection with the United
States constitutional claim, Justice Mosk found that the Government
intruded upon the plaintiff's right of privacy.' In addition, the Govern-
ment failed to provide the necessary compelling interest to justify such
an intrusion.'”’

C. Justice Kennard’s Concurring and Dissenting Opinion

Justice Kennard wrote a separate opinion concurring with the majority
opinion which invalidated prepromotion drug testing under the Fourth
Amendment.'® However, she asserted that preemployment drug testing
also violated the reasonableness clause of the Fourth Amendment.'”

Justice Kennard contended the requirement to provide the employer
with personal medical information, including the medications currently

curring and dissenting).

151. See id. at 912-14, 927 P.2d at 1243-44, §9 Cal. Rptr. 2d at 73940 (Mosk, J., con-
curring and dissenting).

162. See id. at 914, 927 P.2d at 1244, 59 Cal. Rptr. 2d at 740 (Mosk, J., concurring
and dissenting).

163. See id. at 915, 927 P.2d at 1244, 59 Cal. Rptr. 2d at 740 (Mosk, J., concurring
and dissenting).

164, See id. (Mosk, J., concurring and dissenting).

166. See id. at 916, 927 P.2d at 1245, 69 Cal. Rptr. 2d at 741 (Mosk, J., concurring
and dissenting) (citing Hill v. National Collegiate Athletic Ass'n, 7 Cal. 4th 1, 85-86, 865
P.2d 633, 688, 26 Cal. Rptr. 2d 834, 890-91 (1994)).

166. See id. at 916-17, 927 P.2d at 124546, 59 Cal. Rptr. 2d at 74142 (Mosk, J., con-
curring and dissenting) (citing Hill, 7 Cal. 4th at 85-86, 865 P.2d at 688, 26 Cal. Rptr.
2d at 890-91; White v. Davis, 13 Cal. 3d 767, 775, 633 P.2d 222, 234, 120 Cal Rptr. 94,
106 (1975)); see also notes 90-93 and accompanying text (discussing the privacy expec-
tations of persons applying for government positions).

157. See Loder, 14 Cal: 4th at 917, 927 P.2d at 1246, 59 Cal. Rptr. 2d at 742 (Mosk,
J., concurring and dissenting).

168. See id. at 918, 927 P.2d at 1247, 59 Cal. Rptr. 2d at 743 (Kennard, J., concurring
and dissenting). :

159. See id. (Kennard, J., concurring and dissenting).
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being taken, was a significant intrusion on the privacy of the individu-
al.'* Moreover, aural monitoring of urination is an invasion on privacy
which is “offensive to personal dignity.”'®

Justice Kennard also argued that the Government’s interest in econom-
ic efficiency was not sufficient “to overcome the interests in vindicating
human dignity.”'® According to Justice Kennard, even if the interest in
economics was sufficient, the Government was required to prove that no
less intrusive alternative was available.'"™ She contended that such an
alternative existed where the Government could hire the prospective em-
ployee on a probationary basis to observe potential problems in efficien-
cy and job performance.'®

Therefore, according to Justice Kennard, the City of Glendale’s “blan-

ket suspicionless urinalysis drug and alcohol testing” program was in-
valid under the Fourth Amendment.'®®

D. Justice Chin’s Concurring and Dissenting Opinion

Justice Chin concurred with the-lead decision to uphold the city’s drug
testing program as applied to job applicants.'® He argued, however,
that the balancing test supported the constntutlonallty of prepromotional
drug testing. 167 ,

According to Justice Chin, four factors operated to minimize the intru-
sion upon the privacy of applicants for promotion.'® First, the test oc-
curred as part of a routine medical examination.'® Justice Chin con-

160. See id. at 919, 927 P.2d at 1247, 59 Cal. Rptr. 2d at 743 (Kennard, J., concurring
and dissenting).

161. See id. (Kennard, J., concurring and dissenting) (quoting Loder, 14 Cal. 4th at
903, 927 P.2d at 1237, 69 Cal. Rptr. 2d at 733 (Mosk, J., concurring and dissenting)).

162. Id. at 920, 927 P.2d at 1248, 59 Cal. Rptr. 2d at 744 (Kennard, J., concurring and
dissenting) (quoting Jonathan V. Holtzman, Applicant Testing for Drug Use: A Policy
and Legal Ingquiry, 33 WM. & MARY L. REv. 47, 90 (1991)).

163. See id. (Kennard, J., concurring and dissenting).

164. See id. at 921, 927 P.2d at 1249, 59 Cal. Rptr. 2d at 745 (Kennard, J., concurring
and dissenting).

165. Id. (Kennard, J., concurring and dissenting).

166. See id. at 922, 927 P.2d at 1249, 59 Cal. Rptr. 2d at 745 (Chin, J., concurring
and dissenting).

167. See id. (Chin, J., concurring and dissenting).

168. See id. at 923-26, 927 P.2d at 1250-52, 59 Cal. Rptr. 2d at 74648 (Chin, J., con-
curring and dissenting).

169. See id. at 923, 927 P.2d at 1250, 59 Cal. Rptr. 2d at 746 (Chin, J., concurring
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tended that the Von Raab decision dictated that drug testing was appro-
priate when included as part of a medical examination." Second, he
disagreed that the ADA prohibited medical examinations of applicants
for promotion.!” Rather, the ADA provides that medical examinations
are permitted in the employment context so long as they are “job-related
and consistent with business necessity.””"” Third, the monitoring of uri-
nation was aural rather than visual, thereby minimizing the intrusion on
privacy.'”™ Finally, Justice Chin contended that requiring applicants to
provide their medical history and a list of current medications served to
“protect[] applicants from ‘false positive’ drug test results” and was not a
significant intrusion on privacy.' Justice Chin further claimed that em-
ployees who apply for promotion have a reduced expectation of privacy
because they are notified of the drug testing procedure before they make
the final decision to apply for the job.'™

Justice Chin advanced three arguments in support of the Government's
interest in maintaining a drug-free workplace.™ First, “[d]Jrug testing
helps assure work force economy, efficiency, and safety.”” Moreover,
prepromotion drug testing is important because a promotion generally
elevates an employee into a position requiring a higher level of responsi-
bility.'™ Second, Justice Chin opined that the city’s public nature re-
quires that a number of factors be taken into consideration, including
“public safety, health, security, morale, and fiscal integrity. ... "™ It is
therefore important to ensure that none of the city’s employees are abus-

and dissenting).

170. See id. at 923-24, 927 P.2d at 1250-51, 659 Cal. Rptr. 2d at 74647 (Chin, J., con-
curring and dissenting).

171. See id. at 924, 927 P.2d at 1251, 59 Cal. Rptr. 2d at 747 (Chin, J., concurring
and dissenting).

172. Id. (Chin, J., concurring and dissenting) (quoting 42 U.S.C. § 12112(d)(4)(A)
(1994)).

173. See id. at 925, 927 P.2d at 1251-52, 59 Cal. Rptr. 2d at 74748 (Chin, J., concur-
ring and dissenting).

174. See id. at 925-26, 927 P.2d at 1252, 59 Cal. Rptr. 2d at 748 (Chin, J., concurring
and dissenting) (citing Hill v. National Collegiate Athletic Ass’'n, 7 Cal. 4th 1, 52-54, 865
P.2d 633, 666-67, 26 Cal. Rptr. 2d 834, 868-69 (1994)).

176. See id. at 926, 927 P.2d at 1252, 59 Cal. Rptr. 2d at 748 (Chin, J., concurring
and dissenting).

176. See id. at 926-33, 927 P.2d at 12562-56, 59 Cal. Rptr. 2d at 748-52 (Chin, J., con-
curring and dissenting).

177. Id. at 927, 927 P.2d at 1253, 59 Cal. Rptr. 2d at 749 (Chin, J., concurring and
dissenting).

178. See id. at 928, 927 P.2d at 1253, 59 Cal. Rptr. 2d at 749 (Chin, J., concurring
and dissenting).

179. Id. at 92829, 927 P.2d at 1254, 59 Cal. Rptr. 2d at 750 (Chin, J., concurring and
dissenting).
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ing drugs.”™ Finally, Justice Chin asserted that case law fails to distin-
guish between prepromotional and preemployment drug screening.'®
'Moreover, courts have only overruled “random, unannounced test-
ing-nla‘l

For these reasons, Justice Chin found the strong interests of the Gov-
ernment outweighed the minimal privacy intrusion on both employment
and promotion applicants and, therefore, the City of Glendale’s drug
testing scheme was constitutionally valid in its entirety.'®

E. Justice Brown’s Concurring and Dissenting Opinion

Justice Brown concurred with the opinion written by Justice Chin, but
wrote a separate opinion to emphasize her concern with the balancing
approach utilized in Fourth Amendment drug testing claims.'® Justice
Brown argued that applicants for employment and promotion were
aware in advance that hiring was conditioned upon passing a drug and
alcohol test and, therefore, waived their constitutional right to privacy by
applying for the position.”® In addition, “[n]either job applicants nor
employees risk the loss of anything they already possess. Employees who
test positive are not fired; they are simply ineligible for promotion.”®
Finally, Justice Brown argued that, as an employer, the Government
should not be held to higher constitutional standards than those imputed
to private employers.'®

180. See id. (Chin, J., concurring and dissenting).

181. See id. at 929-33, 927 P.2d at 1254-56, 69 Cal. Rptr. 2d at 750-52 (Chin, J., con-
curring and dissenting).

182. Id. at 929, 927 P.2d at 1254, 59 Cal. Rptr. 2d at 750 (emphasis in original)
(Chin, J., concurring and dissenting). In particular, Justice Chin addressed the decision
in Willner v. Thornburgh, 928 F.2d 1185 (D.C. Cir. 1991). See id. at 931-32, 927 P.2d at
1266, 59 Cal. Rptr. 2d at 751-52 (Chin, J., concurring and dissenting). The Wiliner court
noted that employees were in the position to choose whether or not to apply for a
promotion and, therefore, “had control over whether they would be tested . . . .” Id. at
932, 927 P.2d at 1256, 59 Cal. Rptr. 2d at 752 (Chin, J., concurring and dissenting).

183. See id. at 933, 927 P.2d at 1266-57, 59 Cal. Rptr. 2d at 763 (Chin, J., concurring
and dissenting). .

184. See id. at 933-34, 927 P.2d at 1267, 59 Cal. Rptr. 2d at 7563-54 (Brown, J., con-
curring and dissenting).

185. See id. at 935, 927 P.2d at 1268, 69 Cal. Rptr. 2d at 764 (Brown, J., concurring
and dissenting).

186. Id. (Brown, J., concurring and dissenting).

187. See id. at 937, 927 P.2d at 1259, 59 Cal. Rptr. 2d at 766 (Brown, J., concurring
and dissenting).
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II. IMPACT & CONCLUSION

For the first time, the California Supreme Court addressed
preemployment and prepromotional drug testing in the public con-
text.'® By specifically holding that drug testing is valid as part of a
preemployment medical examination, the court allows the City of Glen-
dale and other cities to intrude upon the privacy of job applicants with- .
out violating the Fourth Amendment of the United States Constitu-
tion.'"™ Such broad drug testing power may eventually lead to random,
unannounced testing. ,

However, the court expressly denied the City of Glendale the right to
test applicants for promotion.'® As a result, cities may be investing a
great deal of time and effort to train employees who it may later find are
inept due to drug or alcohol abuse.” Moreover, the upper level func-
tioning of a city may be in danger due to the ineffectiveness of employ-
ees who may be involved with drugs or alcohol.'®

Lastly, because the reasonableness test involves balancing the interests
of the government and the privacy of the individual, it is inherently sub-
jective. The court may choose to weigh one factor more heavily than
another, thereby changing the entire outcome of the case. This is readily
apparent from the number of opinions written in the present case. Con-
sequently, the court has leeway in applying the reasonableness test in
other drug testing scenarios; it can choose to follow this precedent, or it
can apply the factors differently to arrive at a different outcome.

MARISA CASTAGNET

188. See id. at 852, 927 P.2d at 1202, 59 Cal. Rptr. 2d at 698.

189. See id. at 882, 927 P.2d at 1222, 59 Cal. Rptr. 2d at 718.

190. See id. at 880-81, 927 P.2d at 1221, 59 Cal. Rptr. 2d at 717.

191. See id. at 883, 927 P.2d at 1223, 59 Cal. Rptr. 2d at 719.

192. See id. at 928, 927 P.2d at 1254, 59 Cal. Rptr. 2d at 760 (Chin, J., concurring
and dissenting).
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B. A regulation prohibiting discrimination against
prospective tenants on the basis of marital status
does not violate a landlord’s rights under the free
exercise of religion clauses of the United States and
California Constitutions, and is therefore enforce-
able against a landlord: Smith v. Fair Employment
& Housing Commission.

I. INTRODUCTION

In Smith v. Fair Employment & Housing Commission,' the Califor-
nia Supreme Court considered whether the California Fair Employment
and Housing Act (FEHA), California Government Code section 12955,
and the Unruh Civil Rights Act, both of which provide that it is unlawful
for a landlord to discriminate against any persons based on marital sta-
tus, violate a landlord’s right to free exercise of religion under the United
States and California Constitutions.? The administrative law judge found

1. 12 Cal. 4th 1143, 913 P.2d 909, 561 Cal. Rptr. 2d 700 (1996). Justice Werdegar
delivered the majority opinion in which Chief Justice George and retired Associate
Justice Arabian concurred. See id. at 1150-79, 913 P.2d at 91231, 51 Cal. Rptr.-2d at
702-22. Justice Mosk wrote a concurring opinion. See id. at 1179-92, 913 P.2d at 931-39,
51 Cal. Rptr. 2d at 722-30 (Mosk, J., concurring). Justice Kennard concurred in part
and dissented in part. See id. at 1192-218, 913 P.2d at 939-57, 51 Cal. Rptr. 2d at 730-
47 (Kennard, J., concurring and dissenting). Justice Baxter concurred in part and dis-
sented in part, joined by Justice Lucas. See id. at 121851, 913 P.2d at 957-80, 51 Cal
Rptr. 2d at 747-70 (Baxter, J., concurring and dissenting).

2. See id. at 1192, 913 P.2d at 939, 51 Cal. Rptr. 2d at 730. Evelyn Smith (Smith),
a Christian, owns and leases four rental units in Chico, California entirely for business
and commercial purposes. See id. at 1151, 913 P.2d at 912, 51 Cal. Rptr. 2d at 702-03.
Her customary rental routine is to advertise in local newspapers. See id. at 1161, 913
P.2d at 912, 51 Cal. Rptr. at 703. Upon inquiry by a prospective tenant, Smith informs
them that she prefers to rent to married couples because her religious beliefs oppose
sex outside of marriage. See id. Further, she believes it is sinful to rent her units to
tenants who will engage in nonmarital sex. See id. Other than her preference not to
rent to persons who will engage in non-marital sex, Smith does not discriminate based
on the religious beliefs, race, origin, color or other physical handicaps of her tenants.
See id. Between March and April, 1997, Smith advertised one of her apartments. Gail
Randall and Kenneth Phillips responded to the advertisement by telephone. See id. at
1152, 913 P.2d at 912, 561 Cal. Rptr. 2d at 703. During the initial telephone conversa-
tion, Smith informed Randall and Phillips, that she preferred to rent to married cou-
ples. See id. at 1162, 913 P.2d at 912-13, 51 Cal. Rptr. 2d at 703. When Randall and
Phillips went to observe the unit, Smith stated she would not rent to an unmarried
couple. See id. at 1152, 913 P.2d at 913, 51 Cal. Rptr. 2d at 703. Phillips falsely repre-
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that the FEHA prohibits discrimination against unmarried couples.® Fur-
ther, the judge rejected Smith’s argument that the FEHA mandate to rent
to unmarried couples violated the free exercise of religion clauses of the
United States and California Constitutions. The Fair Employment and
Housing Commission (Commission) agreed that Smith’s refusal to rent an
apartment to an unmarried couple violated the discrimination prohibi-
tions under the FEHA and the Unruh Civil Rights Act.’ The Commission
refused to address Smith’s constitutional arguments and ordered Smith
to pay $454.00 in compensatory damages and $500.00 in emotional dis-
_tress damages to Phillips and Randall.®

The court of appeal reversed the Commission’s finding, ruling that the
application of the FEHA to a landlord whose religious beliefs transgress
the renting of an apartment to an unmarried couple is unconstitutional
under the free exercise clauses of the United States and California Con-
stitutions.” The court also found no right to privacy violation under the

sented that he and Randall were married, and they proceeded to complete an informal
application. See id. On or about April 7, 1987, Randall and Phillips entered into a lease
agreement with Smith, beginning May 1, 1987, for a monthly rent of $325.00 and they
paid a security deposit of $150.00. See id. During this meeting, Smith reiterated her
refusal to rent to unmarried couples. See id. Later that same day, Randall telephoned
Smith to inquire if Smith doubted that she and Phillips were married, and if Smith
wanted a copy of their marriage license. See id. Smith said that was unnecessary. See
id. Later that same day, Phillips telephoned Smith and informed her that he and
Randall were not married. See id. Smith stated that she would not rent to an unmar-

ried couple because it violated her religious beliefs, and returned their security deposit ,

by mail. See id. at 1162, 913 P.2d at 913, 61 Cal. Rptr. 2d at 703-04. Randall and Phil-
lips filed individual complaints with the Commission, alleging Smith had violated Cali-
fornia Government Code (FEHA) section 12965, and California Civil Code section 61.
See id. at 1152-53, 913 P.2d 913, 51 Cal. Rptr. 2d at 704. See CaL. Gov'T