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STATEMENT OF ISSUES
BRESI S0 Lo L TR

1. Whether the district court erred in vefusing to review the opency decision

to constouct the Tellico Prejent in accordance with the standards set fortl

gt
Tt
Tt
p)

Szction 101 of the National Envivonmental Policy Act (NEPA).

Z. Whether the district court erred in its determination that the final o~
vircaomental impact statement for the Tellico Project met the requirvements of Sco-
tion 10Z of the National Environmental Policy Act.

3. Whether the district court erred in its determination that the appellees
had fully complied with the requirements of section 102(2) (D) of NEPA to develop
and analyze alternatives to the Tellico Project and to evaluate fully the environ-
mental impacts of such alternatives.

4. Whether the district court erred in its determination that the appellees
had fully complied with the requirements of Section 102(2)(B) of NEPA tb develop

methods and procedures for the conglde1at101 or quantlflcacion of environmental
values alon. with economic and technlcal con51deratlons.

5. Whether the district court erred in its determinatlion that the Federal
Water Pollution Control Act Amendments of 1972 were not applicable to the construc-
tion of the Tellico Project.

6. Whether the district court .erred in its refusal to enter an injunction
agalnst further construction of the Tellico Project in light of its express hold-
ing that the appellees had not yet complied fully with the National Historic Pre-
servation Act.

7. Whether the district court erred in dismissing appellants' claims under
the Fifth and Ninth Amendments to the United States Const’ tution.

8. Whether the district court erred in its refusal to award reasonable

iffs

l“l“}
J~te

attormneys' fees and all costs to plainti: n connection with the present 1iti-

gation.
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STATEMENT OF THE CASE

The history of this litigation ar” the description of the Tellico Project are
fully set forth in the opinion of this Court upholding the preliminary injunction

issued by the district court on Janvsry 11, 1972. Envivonmental Defense Fund v.

Tennesses Valley Authority, 468 F.2d 1164 (6th Cir. 1972). Following the decision
of this Court, a trial on the merits was held bcfore the district court from Sep-
tember 17 through September 20, 1973. On October 25, 1973, the district court
issued its Memorandum Opinion holding that the defendants had complied sufficiently
with the Federal laws whose violation bad been alleged by the plaintiffs, and that
the preliminary injunction should be dissolved. The Order of the district court
was entered on November 1, 1973, and the same day the plaintiffs, (hereinafter
appellants), filed their Notice of Appeal, Motion for Injunction Pending Appeal and
Memorandum in support thereof. That Motion was denied. AAppellants also filed a
Motion for Award of Reasonabie Attorne?s‘ Fees and Costs, which was also denied
as to attorneys' fees. Thereafter, on November 5, 1973, the appellants filed with
this Court a Motion for Stay ¥ Pending Appeal and to BExpedite Appeal and Brief in
Support Thereof, along with certain orders previously rendered by the district court
and pleadings filed by the appellants in connection therewith.
By Order dated November 9, 1973, this Court denied appellants® Motion for

Stay Pending Appeal and granted appellants' Motion to Expedite Appeal, setting the
case down for oral argument on December 7, 1973, This brief is filed in accordance
with the Order of the Court requiring that appellants’ initial brief be cd on

wvember 21, 1973, that appellees' brief be filed on or before Noveuber 28, 1973,

1 that the appellants' reply brief be filed on or before December 3, 1973.
usecause of the briefing schedule set down by the Court, the appellants have been
without benefit of a transcript of record in preparing this brief. However, in
the absence of a stay pending appeal, the appellants have concluded that they will

not seek a further delay in spite of the severe nandicaps of proceeding without




. benefit of a complete record.

The jurisdiction of this Court rests on 28 U.S.C. Sec. 1291.

This is an envirommerntal case. It is also a case which involves the cultural
and sacred heritage of a great Indian people and a significant chapter in American
history. The Tellico Project will inundate the findl 33 miles of the Little
Tennessee River, transforming it from a magnificent éold water trout stream to a
16,000-acre reservoir. In the process, the waters will inundate major portions
of the historic homeland of the Cherokee Indiana and obliterate the sites of their
most important villages. Among these are the sites of Tenasi, from which the
State of Tennessee derives its name; Tuskegee, the birthplace of the Cherokee
scholar Sequoyah who devised the Cherokee alphabet and whose statue rests in the
national capital rotunda in Washington, D.C.; and Chota, the sacred capital and
village of refuge of the Cherokee Indians.

As an indication of the historic significance ot these sites, it is impoftant
to note that the village site of Chota-Tenasi has recently been included in the
National Register of Historic Places by the Federal Advisory Council on Historic
Preservation,‘acting under the Authority of the National Historic Sites Act,

16 U.S.C. Sec. 461 et seq. The sites included on the National Register are those
of greatest national historic significance and their inclusion manifests the in-
tent of Congress that they not be destroyed in the absence of the most compelling
reasons.

The area to be inundated by the Tellico Reservoir was described by appellants'
witness Mack Prichard, ths State Archaeologist of the State of Tennessee, as the
mist significant archaeological area within the State. The Eastern band of Chero-
kees themselves have adopted a tribal resolution opposing the desecration of
their homeland by the Tellico Reservoir. (Ex. 32).

The Governor of the State of Tennessee, the Honorable Winfield Dunn, has
.also opposed the further construction of the Tellico Project. (Ex. 17). As an

alternative to the project, the executive staff of the Governor prepared a
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c @ mpTrehensive plan for the pPreservation of the Cherokee village sites,

the designation of a scenic river and the development of a state park on the banks

of the Little Tennessece River. (Ex. _“).1/ Such an alternative to the Tellico Pro-

ject, although mentioned briefly in the environmental impact statement (EIS) for

the project, was given only cursory attention by the appellees. (Ex. 21, p. I-1-46).
The historical, ecological and cultural importance of the Valley of the Little

Tennessee River underscores the cfitical role which the National Environmental

Policy Act was designed to play in the resource planning of thisnation. That

role is reflected in the Act itself, which requires that the environmental impact

of resource projects be considered ''to the fullest extent possible. Section

102(1) and 102(2) of NEPA, 42 U.S.C. Sec. 4331 and 4332 ; Environmental De-

fense Fund v. Tennessee Valley Authority, 468 F.2d 1164, 1174 and 1175-1176 (6th

Cir. 1972). As this Court stated in its earlier opinion, the provisions of NEPA
"establish a strict standard of compliance," 468 F.2d at 1174. The rationale
and the mandates are clear, for in the absence of strict compliance Qith the
reéuirements of NEPA, the ultimate decisionmakers and the publicitself are
denied the opportunity to evaluate fully and rationally.the decision to proceed
with a projcct of the magnitude of the Tellico Project. In the absence of full
and objective consideration of a project by the responsible agency, the ultimate
decisionmakers are given no more guidance regarding the advisability of a pro-
ject than existed prior to NEPA. We believe that a consideration of the opinion
“below in light of the record will reflect most clearly its own infirmities and
those of the agency review process for the Tellico Project whicii Congress sought

to remedy with the enactment of NEPA.

1/ The number of this exhibit is presently unavailable. Accordingly, a copy
of the plan has been attached for the use of the Court.
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In the meantime, the appellants are informed by counsel for the appellees
that construction work has again commenced on the Tellico Dam. Accordingly, we
wiéh to expféss our gratitude to the Court for the expeditious manner in which
this appeal is being considered. At the same time, however, we wish to Teiterate
that an examination of the coﬁplete record is extremely important to a full under-
standing of the issues presented below. Since appellants have not had the benefit

- of access to the complete record, this brief, of necessity, must reflect in some- -
what general terms the testimony presented. Nevertheless, we can assure the
Court that it represents an accurate recollection of the evidence and can be sub-

stantiated by reference to the record. .-

ARGUMENT
I.

THE DISTRICT COURT FAILED TO APPLY THE
PROPER SCOPE OF JUDICIAL REVIEW OF THE
AGENCY DECISION TO CONSTRUCT THE
TELLICO PROJECT

Section 101(b) of NEPA, 42 U.S.C. Sec. 4331(b) provides, inter alia, that:

it is the continuing responsibility of the
Federal Government to use all practicable
means, consistent with other essential con-
siderations of national policy, to improve
and coordinate Federal plans, functions,
programs, and resources to the end that the
Nation may -

(1) fulfill the responsibilities of each
generation as trustee of the environ-
ment for succeeding generations;

* & R %k X x X x a % k% % %

(4) preserve important historic, cultural
. and natural aspects of our national
: heritage, and maintain, wherever pos-
sible, an environment which supports
diversity and variety of individual
choice;

Lom motme ocmmme el e e e e g e e



(5) achieve a balance between population
and resource use which will permit
high standards of living and a wide
sharing of life's amenities * * # =
(emphasis added).

Very little dispute remains as to whether the courts are empowered to review
the substantive decisions of agencies under Section 101 of NEPA. While several

earlier cases decided under NEPA tended to restrict the scope of review to '‘pro-

cedural" compliance under Section 102 of the Act, the more recent appellate court
decisions have halted that trend. The initial breakthrough came in the landmark

case of Calvert Cliffs Coordinating Committee v. AEC, 449 F.2d 1109 (D.C. Cir. 1971).

The Court of Appeals stated that (449 F.2d 1115):

The reviewing court probably cannot reverse
a substantive decision on its merits, under
Section 101, unless it be shown that the ac-
tual balance of costs and benefits that was
struck was arbitrary or clearly gave insuf-
ficient weight to environmental values.

The language of the District of Columbia Circuit was given further vitality

by the Eighth Circuit in Enviromnmental Defense Fund v. Corps of Engineers, 470 F.2d

289 (8th Cir. 1972), in which the Court of Appeals held that: :

Given an agency obligation to carry out the
substantive requirements of the Act, we be-
lieve that courts have an obligation to re-
view substantive agency decisions on the
merits whether we look to common law or the

- Administrative Procedure Act, absent 'legis-
lative guidance as to reviewability, an

“administrative determination affecting legal
rights in reviewable unless some special
reason appears for not reviewing.' K. Davis,
4 Administrative Law Treatise 18, 25 (1958)
(Footnote omitted). Here, important legal
Tights are affected. NEPA is silent as to
judicial review, and no special reasons
appear for not reviewing the decisions of Ik
the agency. To the contrary, the prospect ‘
of substantive review should improve the -
quality of agency decisions and should make i
it more likely that the broad purposes of ;
NEPA will be realized. (470 F.2d at 298




2/

- 299).

Shortly after the decisions of the Eighth Circuit, the Fourth Circuit held

that substantive review under section 101 was required. Conservation Council of

North Carolina v. Froechlke, 473 F.2d 664 (4th Cir. 1972). Furthermore, as stated

by the Eighth Circuit in Environmental Defense Fund v. Corps of Engineers, supra,

at 299-300, the determination of substantive reviewability "is supported by the

District of Columbia Circuit, the Second Circuit and Fourth Circuit,and by the

analogous decision of the Supreme Court in Citizens to Preserve Overton Park v.

Volpe, 401 U.S. 402 (1971)".
The most commonly-expressed standard of review under Section 101 was set forth

by the Eighth Circuit in Envirommental Defense Fund v. Corps of Engineers, supra,

- 470 F.2d at 300:

Where NEPA is involved, the reviewing court
must first determine if the agency reached
its decision after a full, good faith con-
sideration and balancing of envirommental
factors. The court must then determine,
according to the standards set forth in
~Sections 101(b) and 102(1) of the Act,
whether ‘the actual balance of costs

and benefits that wes struck was arbi-
trary or clearly gave insufficient weight
to environmental values.'

While the court is not empowered to substitute its judgment for that of the
agency, the inquiry into the facts must be "searching and careful". Ibid., citing

Citizens to Preserve Overton Park v. Volpe, 401 U.S. at 416. Any other standard

of veview would allow the agencies to become the arbiters of their own conduct
and a law unto themselves.
Other courts have set forth similar standards for review and the concomitant

agency responsibilities which such review requires. This Court itself, in

2/ The scope of review was reiterated by the Eighth Circuit in Fnvironme
Defense Fund v. Froehlke, 473 TF.2d 346 (1972).




earlier opinion in these proceedings, established the requirement for "reconsidera-

o

tion of the (Tellico) project in light of the provisions of Section 101 . . .
468 F.2d at 1183-84.
An analogous standard of review under Section 101 was set forth in Sierra

: 3/
Club v. Froehlke, F. Supp. s 2 ERC 1033 (5.D. Texas, 1973) ;" perhaps

the most exhaustive consideration of NEPA to date.
The Court described the substantive duty of agencies as one of mitigation,
stating that (5 ERC 1065):
Mitigation - The Substantive Requirement:

[5] NEPA states indirectly, but affirma-
tively, that under some circumstances
federal agencies must mitigate some and
possibly all of the envirommental impacts
arising from a proposed project. This
requirement is embodied primar 1y within
Section 101, 42 U.S.C.A. Sec. 4331, with
" important implementing assistance from
Section 102, 42 U.S.C.A. Sec. 4332. This
Court will not endeavor to catalogue all
permutations of this requirement, but
will highlight a few as they apply to
the present litigation.

Consistent with other essential con-
siderations of national policy, all federal
agencies must "use all practicable means'
to ascure safe surroundings, 42 U.S.C.A.
Sec. 4331(a), (b)(3), and to preserve im-
portant historic, cultural and natural
aspects of our national heritage. 42
U.S.C.A. Sec. 4331(a),(b)(4). While
tested by a rule of practicability with
respect to other essential considerations
of national policy, these requirements
mist be implen ated "to the fullest extent
possible'. 42 U.S.C.A. Sec. 4332.

Although the mitigation requirement has
not been examined in the relatively few

3/ Where official citations are not available, the BNA Environmental Reportex
ERC citations will be used.
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reported cases to date, its significance
is implicit in the guidelines of the CEQ
and EPA. For example, the CEQ guidelines
since first issued in 1970 have required
that:

« - . Pederal agencies will . . . assess
in detail the potential environmental im-
pact in order that adverse effects are
avoided, and environmental qualitv 1S Te-
stored or enhanced, to the fTulloxt extent
practicable. 1In particular, alternative
actions that will minimize adverse impact
should be explored and both the long-short
range implications to man, his physical and
social surroundings, and to nature, should
be evaluated in order to avoid to the full-
€st extent practicable undesirable conse-
quences for the environment. Emphasis
added).

The more recent EPA guidelines provide that:

Remedial, protective and mitigative measures
which will be taken as part of the proposed
action shall be identified. These measures
to prevent, eliminate, reduce or compensate
for any environmentally detrimental aspects
of the proposed action shall include those
of the agency and others, e.g., its con-
tractors and grantees.

B * S ®

This Court is fully aware that many cases have
held that NEPA does not create "'substantive'
rights, but rather creates only '"procedural'
obligations. [citations anitted]. To the extent
that NEPA does not articulate acceptable levels
of air, water, heat and noise pollution, this
is an accurate position. To the extent that
NEPA does not give the courts the final decision
with respect to which way a highway should go,
or which trees should stand and which should fall,
this is an accurate position. But to the extent
that it would allow the agencies merely to dis-
close the likely harm without reflecting a sub-
stantial effort to prevent or minimize environ-
mental harm, it is not an accurate position of
the role of the courts under NEPA.

The foregoing authorities establish beyond serious question that the courts

- hav. a responsibility to review substantive agency action under the national poli-

-

cies set forth in Section 101 of NEPA. That responsibility is particularly acute,
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“and the review must be extraordinarily searching, in the present case. As set
forth above, one of the national policies established in section 101 is the pre-
servation of "important historic, cultural and natural aspects of our national
heritage." The Tellico Project indisputably involves the destruction of many of
these values; indeed, it is difficult to imagine a project which so directly
threatens the values protected by section 101 of NEPA.

Thus, the type of review afforded by section 101, as discussed hereinabove,
is essentially threefold. The first element of substantive review involves thé
standards adopted by the Eighth, Fourth and District of Columbia Circuits. It
requires a searching inquiry into the "actual balance of costs and benefits'" for
the project, and a detemmination by the reviewing court as to whether the agency
consideration of costs and benefits for the project was "arbitrary or clearly gave
insufficient weight to environmental values.'" The second element of reﬁiew is
both substantive and vemporal. As set forth by this Court in its initial opinion,
it involves whether the agency, subéequehf to enactmént of NEPA, has undertaken
meaningful "'reconsideration of the project in light of the provisions of section
101" of NEPA. The third element of the review process, an enuncisted in Sierra
Club v. Froehlkeyﬂéggzg, requires a determination of the efforts of the agency to
mitigate the adverse impacts of the project in light of the national policies
established in section 101. In the present case, the district court filed to make
the searching inquiry of the agency decisionmaking process required by section
101 of NEPA, and, indeed, disregarded the relevant evidence presented by the appel-
lants by the adoption of a scope of review which meets none of the standards here-
tofore described.

1.
The District Court Failed to Adopt the Standards of
Review Set Forth by the Eighth, Fourth and District
of Columbia Circuits, and Thereby Erred in Disre-
garding Relevant Evidence.

The gencral discussion of substantive review under section 101 undertaken by




-y

the district ccurt appears at pages 21-26 of the Memorandum Opinion. At best, it

is éonfusinge Whatever its intent, it does not comport with the 'searching and
careful' inquiry into the *'costs and benefits' of the Tellico Project required by
other appellate courts. It has the patina of reasonableness but the substance of
cotton candy.

Ater first conceding the appellants? ﬁright to challenge the decision to con-
tinue with the project as designated" (Mem. Op. 22) and setting forth the standard
of review adopted by the Fourth and Eighth Circuits involving a searching scrutiny

of "'costs and benefits" of the project, the opinion disintegrates into a contra-

_dictory discussion of the Very reviewability of costs and benefits. In consecutive

paragraphs the court states that, "[w]le do not view the test enunciated by the
Eighth Circuit as erncompassing a complete review of all economic factors involved
in a project", (Mem. Op. 24), only to be followed by the statement that " §]n order

to fully comply an agency 'must reappraise the costs and benefits of the project

in light of the policies of environmental protection found in NEPA. "', (Mem. Op.

25). (Emphasis original).

We can perceive no rationale for the decision of the court. Either the cal-
culation of the benefits and costs of a project by an agency is reviewable by the
court under the standards of section 101, as set forth by the Eighth Circuit, or
it is not. No suggestion has been made by the appellants that the court should
substitute its judgment for that of the agency. Neither have we suggested that
the legislative process should be disTegarded in the ultimate determination as to
whether the project should go forward.

However, the courts have a substantial responsibility to ensure that agency
action in the calculation of costs and benefits is not "arbitrary' and that it
accords the weight to envirommental matters mandated by NEPA.

It cannot be disputed that the calculation of costs and benefits for a pro-

. Ject is "agency action'. The Administrative Procedure Act, 5 U.S.C. Section 706,

provides that a reviewing court ''shall:
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(2) hold unlawful and set aside agency action,
findings and conclusions found to be -

() arbitrary, capricious, an abus
5 rction oy other . ise not
rdance with law;, . . . or

(¢} in excess of statutory jurisdiction,
authority or limitations, or short of
statutory right

Under the Supreme Court decision in Overton Park, svpra, these criteria '‘re-

quire the reviewing Court to engage in a''substantial inquiry' and a "probing in-
depth review." 401 U.S. at 415. The immunization of the costs and benefits of
the Tellico Project from judicial review by the district court (Mem. Op. 24) does

not comply with the requirements of Overton Park or those laid down by the Eighth,

Fourth and District of Columbia Circuits.‘ Indeed, the only possible review of

a substantive agency determination as reéognized by these Courts, inevitably

must involve a review of all the benefits and costs of tﬁe project since only
when'the benefits "exceed" the costs is the decision made to construct the project.
At very least, the court is required, upon the presentation of competent evidence,
to determine whether the calculation of the costs and benefits of the project was
conducted in a manner which was arbitrary or would tend to mislead those charged
with the ultimate responsibility for approval of the project, or would give in-

sufficient weight to environmental values. Calvert Cliffs, supra.

This Court itself expressed the necessity for review precisely in its pre-
vious opinion in these proceedings (468 F.2d at 1180):
. « o government officials charged with making
the future of the project are entitled to com-
prehensive, objective information concerning
all of its benefits and costs before they de-
cide to give final approval to its consummation.
(Bnphasis the Court's).
Precisely in this spirit, the appellants presente! substantial testimony

at trial by two highly qualified witnesscs concerning the benefits and costs of

the Tellico Project. In each ins stance, th

D
e}

ourt found their testimony '"unrevicw-
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able under NEPA". (See Mem. Op. 24, n. 31).” Dr. Joseph Carroll, a transporta-

tion economist who participated in the economic evaluation of the Tellico Project
in the mid-1960's as an employee of TVA, testified with respect to the calculation
of navigation and flood control benefits for the project.E/ Dr. Paul E. Roberts,
an economist at the University of Florida who has published extensively in the
area of environmental economics, testified with respect to other aspects of the

calculation of benefits and costs for the project, using only the data supplied

by TVA. In both cases, the testimony related directly to the standard of review

under section 101 of NEPA adopted by the Eighth, Fourth and District of Columbia
circuits as to "whether the actual balance of costs and benefits that was struck

was arbitrary or clearly gave insufficient weight to envirommental values." Their

testimony also related directly to the requirement set forth by this Court that

the responsible officials receive ""comprehensive, objective information concerning

all of' the project's] ®nefits and costs before they decide to give final approval
to its consummation. 468 F.2d at-1180.°

For example, Dr. Carroll testified that the purported navigation benefits
6/ '

for the project of $400,000 annually were "illusory' and "non-existent' and that
their inclusion as an economic justification were purely "arbitrary'. In support
thereof, the appellants filed in evidence several documents prepared by Dr. Carroll

during his employment with TVA that disputed the inclusion of navigation benefits

5/ The basis for the immunization from review is unclear. To tl.e extent it
is based upon Senate Document 97, the decision clearly is in error. See
Mem. Op. 21, n. 28 and Mem. Op. 31. The appellants presented evidence
at trial, in the form of TVA's own documents, that TVA is not bound by :
S. Doc. 97 (Ex. 40). £

5/ The benefit - cost display for the project is set out in the EIS (Ex. 21)
at page I-1-49.

.6/ Ex. 21 (EIS), page I-1-49.
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for the Tellico Project based upon the guidelines set forth for the calculation

of such benefits in Senate Document 97. In addition, Exhibit 39 clearly shows
that the navigation benefits for the project were conceived and calaulated in a
manner designed specifically to enhance the economic justification for the project
rather than to analyze critically whether such benefits actually exist. The
statement of Mr. Nichols of TVA that "wle think our basic disagreement is: The

paper Pr. Carroll's criticism of navigation benefits (BEx. 37)] purports to prove

that we couldn't do semething that had to be done,'" is particularly revealing.

As testified to by Dr. Carroll, this statement reflected a basic attitude on the
part of the navigation branch of TVA that they were required to devise a monetary
value for navigation benefits in order to justify the préject without regard to
the application of sound economic principles. As stated by Dr. Carroll in Exhi-
~bit 37, p. 19:
| it must be concluded that the navigation benefits

attributed to the Tellico Project are illusory.

The savings per acre concept upon which these

benefits are based is both conceptuallv unsound

and improperly applied. The use of this con-

cept is inconsistent with sound economic analysis.

Pr. Carroll's critique of the Tellico Project navigation benefits was pre-
pared in 1964. At no time subsequent to that document has TVA modified the pur- -
ported $400,000 annual navigation benefit or applied the sound economic analysis
suggested by Dr. Carroll during his employment with TVA. To the contrary, the
appellees have refused consistently to depart from the unsound and arbitrary
mefhods of calculation devised in the early 1960's, and have consistently repre-
sented the navigation benefits of the project as being $400,000 annually.

Nevertheless, in spite of this compelling testimony by a professional trans-
portation cconomist and former employee of TVA who was engaged in the economic
analfsis for the Tellico Project that the calculation of navigation benefits was
"arbitrary', the district court wholly disregarded the vidence presented.

Similarly, with respect to the calculation of £lood controel benefits for the
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project, Dr. Caroll testified that they were inflated and inconsistent with sound

economic theory since they wholly disrcgarded the fundamental principle of diminish-
ing marginal utility. Ihdnedy Dr. Carroll testified that, using TVA's method of
calculation, the same figure for flood control benefits would exist even if the
entire downstream area were completely protected from flooding prior to the con-
struction of the Tellico Project. Exhibit 37, pages 21-22 sets forth Dr. Carroll's
basic position with respect to the inflated flood control benefits calculated by
TVA. Once again, in spite of Dr. Carroll's fundamental criticism of the method
of calculating such benefits, TVA has continued to maintain that the flood control
benefits for the project amount of $505,000 annually. In addition, nowhere in
the EIS (Ex. 21) for the project is the methodology for calculating such benefits
set forth. 0Dr. Carroll testified that this was a significant omission from the EIS
since it precluded an objective review of the calculation of flood control benefits
by the ultimate decisionmakers for the project. Dr. Carroll further testified
that, in his professional opinion, the EIS does not contain an objective analysis
of the benefits and costs of the Tellico Project.

Once again, however, in spite of Dr. Carroll's unequivocal testimony as to the
~arbitrary and non-objective consideration of the benefits and costs for the pro-
ject, his testimony was utterly disregarded by the district court and found to
be "unreviewable'. We submit that, under the standards of the Aﬂministratifé
Procedure Act and the Eighth, Fourth and bistrict of Columbia Circuits, such a
determination is reversible error.

Dr. Paul E. Roberts also testified with respect to the benefit-cost analysis

conducted by TVA for the Tellico Project. His testimony related principally to the

7/ Estimated by TVA to be §$505,00° »mually. (Ex. 21 (EIS), p. I-1-49).




éonclusions set forth on page I-1-49 of the EIS (Ex. 21) and the methodology of
Calculating project benefits partially set forth in volume III of the EIS (pp.
ITI-3-1 to III-3-24). Of particular importance to Dr. Roberts' testimony was the
footnote on page I-1-49 of the EIS which states:

1. Detailed economic information is provided in
Volume III. The values used throughout this
statement are based on a 1968 analysis using then
current prices for both benefits and costs. The
power benefit was increased from $290,000 in 1971

on the basis of substantial recent increases in
costs of generating power. All other benefit values
are as calculated in 1968. Since 1968, inflation
and other factors have increased the project cost
estimate to $69 million, or an equivalent annual
cost of $2,835,000. No detailed re-evaluation of
project benefits has been made but such an evalua-
tion would be expected to show increases generally
proportionate to project cost increases and the
benefit-cost ratio would remain about 3:1. (Brphasis
added).

Dr. Robérts testified, first, that with respect to the underscored portion
of the footnote, it was purely conc}usory and could not possibly be supported by
sound economic theory. He stated éhat the bare conclusion simply could not be
made, in the absence of detailed economic re-evaluation (which TVA admits they
have not done since 1968), that a current evaluation "would be expected to show
increases generally pfoportionate to project cost increases . . .'" Dr. Roberts
testified that the conclusions reached were not supported by any methodology set
forth in the EIS, and could amount to nothing more than pure guesswork.

.The importance of this testimony and of TVA's own admissions in the footnote
fcannot be overemphasized. They go directly to the question whethef the methods
| for calculating the costs and benefits for the project were arbitrary in light
of the standards imposed by section 101 of NEPA and whether the district court under-
took the '"searching aﬁd careful" review required by NEPA. We submit that the court
. failed its responsibility by excluding all of Dr. Roberts' testimony from con-
-sideration. (Mem. Op. 24, n. 31).

On a related matter, Dr. Roberts testified that the estimated costs for the

ARl AR AR St )




Tellico Project had risen from $42 miilion to $69 million during the period 1566

to 1969, but during the period 1969 to 1973 they had not risen by a single dollar.
His testimony was uncontradicted, and was supported by TVA's own budget submissions
to the Congress during that period. (Exs. 45,46,47,48). Dr. Roberts characterized
such a situation as "impossible", particularly in light of the vast inflationary
spiral which has been experienced over the past four yvears. He testified further
that nothing in sound economic theory or experience could justify a failure to
increase the estimated project costs beyond $69 million, particularly in light of
the $27 million increase experienced during the years 1966 to 1969 and the lower
rate of inflation which was prevalent during that period.

Nevertheless, the court below wholly disregarded this testimony of Dr.
Roberts. Once again, we submit that such an utter disregard of evidence directly
relevant to the issue of the arbitrary and unreasonable action of the appellees
is at direct odds with the requirementvof "searching and careful' inguiry into
all the costs and benefits as set forth by the Eighth, Fourth and District of Colum-
bia Circuits, and as recognized by this Court in its previous opinion. 468 F.2d
at 1180.

Of particular relevance in this regard is the discussion in Sierra Club V.

Froehlke, supra, 5 ERC at 1087:

During approximately the last four years, the
national annud consumer price index increase
varied between 4.2 percent and 6.0 percent,
whereas the reported index variation in the
Dallas metropolitan area varied between 3.0
and 6.5 percent annually. (citations omitted).
Such cost of living increases do not generally
comport with the percentage increases in es-
timated costs of the projects reflected in the
tables.

In spite of the large annual increases in
costs, the benefit-cost ratio of erch of
the projects in question generally has not
changed. The apparent reason for this
situation is that claimed benefits have
been escalated by the Corps at the same rate




as the costs.

% ® x

While it might be reasonable to escalate
claimed benefits at the same rate as the
general area cost-of-living increase, such
escalation to offset those price increases
due solely to the cost-of-living changes,
there is no indicated basis in the record
for escalating them at a higher rate.
Obviously, the increases in claimed bene-
fits in this instance are almost precisely
the same as the increased costs, thereby
preserving the project's benefit-to-cost
ratio at 1.5 to 1.

The reason for this Court's concern in this
area is that a valid favorable benefit-cost
ratio combining all facets of a project must
represent the final synthesis of technical,
economic and environmental factors. Any
major changes on either the cost or benefit
side of any of these factors can alter sub-
stantially the premise upon which a final
decision by the agency and Congress was based
approving a given project. JAccordingly, if
there were an increase in economic "benefits",
unless there was a proportional increase in
environmental benefits, the possibility exists
that economic benefit increases alone could
be used to override increased environmental
costs in a manner contrary to the intent of
Congress. What must not be overlooked is the

- priority assigned by Congress to environmental
factors under NEPA. As this Court understands
this body of law, protection of the environment
is now veiwed as paramount, and it is not to be
placed on an equal footing with the usual econo-
mic and technical factors. See Citizens to Pre =
serve Overton Park, Inc. v. Volpe, 401 U.S. 402
(1971).

Dr. Roberts further testified that the inclusion of secondary benefits for

the project appearing at page I-1-49 of the EIS without a similar calculation of

secondary costs was unreasonable. He stated that a number of secondary costs would
be associated inevitably with the claimed secondary benefits of "enhanced employ-

.. ment’ and that the failure to calculate such secondary costs would deny a decision-

maker the opportunity evaluate objectively the true costs and benefits of the
"‘project. Once again, this testimony was disregarded by the district court.

Dr. Roberts further testified that, while the appellees took credit in their
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Lenefit-cost analysis for certain "environmen: 1 benefits" for the project, such
as "recreation" and "fish and wildlife", they utterly failed to include in the

ben fit-cost analysis any envirommental costs association with the project. (Ex. A

(]

P. I-1-49). The decision in Sierra Club v. Froehlke, supra, at 5 ERC 1085 is par-

ticularly relevant to this subject:

The basic problem underlying the benefit-
Cost procedures in environmental cases is one
of inclusion of such '"benefits' and "'costs'.
Selected environmentally-rvelated "benefits'"
have been identified by the Corps and '"quan-
tified". That is, they have been given a
dollar-and-cents value and included as jus-
tification for building some of the projects
in the Trinity master plan including Wallis-
ville. Yet, similarly situated environmentally
related features which would appear to be
""costs'" in that they would be irreparably lost
by canstruction of a glven project, have not
been included or quantified at all. In some
cases these losses are identified, but in
this context mere disclosure is insufficient.
Last of all, some of the quantified factors
characterized as "benefits" would scem to be
oapen to considerable question.

The testimory of Dr. Roberts was directed precisely to the deficiencies in

carrrent procedures described by the court in Sierra Club v. Froehlke, supra, and

was directly applicable to the identical defective procedures employed by TVA in

the Tellico Project. Nevertheless, it was disregarded by the court below.
Finally, Dr. Roberts testified that the use of a 100—y T project life and

the employment of a 3%% discount Trate for evaluating project costs and benefits

was unreasonable and arbitrary under current practices since it would inevitably

inflate the project ben:fits and deflate the project costs. Directly on point

on this issue is the decision of the United States District Court for the Northern

District of Alabama in Montgomery v. Ellis, (N.D. Ala., Sept. 11, 1973), (attached

as Exhibit A). In that case, the Department of Agriculture had emplc  an iden-
tical 3%% discount rate and 100-year project life in evaluating the b 5 and

costs of a stream channelization project. On motion for summary Judg and




based upon the affidavit of the seme Dr. Paul E. Roberts who testified in the pre-

sent case, the court held as a matter of law that the use of such figures was
arbitrary as a matter of law under current economic ccnditions. The Court held
at pp. 23-24 of the opinion:

- It is, thus, the opinion of the Court that the
SCS, in employing a project life that is no
longer current and an interest rate that is
extremely low by modern standards, has fiiled
to give effect to the requirements of section
101 of NEPA that all agencies of the Federal
Government shall exercise a continuing policy

" and continuing responsibility under NEPA re-
garding projects that might affect the en-
vironment.

Defendants claim, however, thatthe courts
cannot review a benefit-cost determination and,
thus, attempted to insulate the use of a com-
putation based on such historic figures from
Judicial review. In this aspect of the case,

-however, the Court feels that the finmction of
the judicial branch is otherwise and that this
is established by sound appellate decisions to
the effect that the courts have the right -
and indeed the responsibility - to review any
arbitrary or capricious adninistrative agency
determination or, under NEPA, one that gives
insufficient consideration to environmental
values.

As applied to the instant case,the SCS cannot
strike an arbitrary balance of benefits and costs
by use of such an unrealis tic interest rate and
project life, and, further, it must assign approp-
riate values to the environmental losses, some of
which have been noted in the EIS, that will occur
as a result of the project. Only in this way may
the true costs of the project be balanced against
the net benefits claimed from it, as is required
by NEPA and the decisions interpreting it.

We submit that Montgomery v. Ellis is controlling in the present case, and, for

that reason alone, an injunction should issue against further construction of
the Tellico Project.

The court below cited Montuomery v. Ellis as being contradictory to its inter-

e U A

—

pretation of section 101 of AEPA. (Mem. Op. 24). Thus, the issue is clearly

joined, and we submit that the court in Montpomery v. Ellis correctly interpreted
¥ AT [ dvaiiadiundn il J
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the scope of judicial review under section 101 of NEPA as set forth by the pre-

vailing authorities. In this regard, Montgomery v. Ellis does not stand alone.

In Sierra Club v. Froehlke, supra, at 5 ERC 1091, the district court stated:

It should be axiomatic that an artificially
long projected life span for a project in-
volving combinad environmental economic
'benefits and costs' would be unacceptable
under NEPA; the resulting (benefit-cost)
ratio would be artificially high, thus
suggesting a false 'balancing' between
technical, economic, and environmental
factors.

We submit that the failure of the court below to consider the evidence relating
to project life and discount rate is patently incorrect, and amounts to reversible
error.

2. -
The District Court Failed to Require a Reevalua-
tion of the Benefits and Costs of the Project
Subsequent to the Enactment of NEPA and Thereby
Committed Reversible Error by Disregarding
Evidence Presented Thereon.

In its initial opinion in these proceedings, this Court set forth its require-
ment for the '"reconsideration of the (Tellico) project in light of the provisions

of section 101 . . ." 468 F.2d 1183-1184. A similar requirement for review

ﬁnder section 101 was enunciated by the Eighth Circuit in Environmental Defense

Fund v. Froehlke, supra, 473 F.2d at 356:

. To fully comply with NEPA, the Corps must

" reappraise the costs and benefits of the
project in light of the policies of envi-
rommental protection found in NEPA.  As

we have stated, a decision to proceed

with channelization is reviewable in the
District Court to determine whether the
actual balance of costs and benefits struck
by the agency according to the standards of
Sections 101 and 102 was arbitrary or clear-
ly gave insufficient weight to environmental
factors. (Emphasis added).

Thus, unless the requirements of this Court and of the Eighth Circuit are

to be disregarded, an agency must conduct a full and detailed reevaluation of the
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benefits and costs of a project in light of the policies for environmental pro-
tection found in NEPA in order to comply fully with the Act.

In this regard, the appellees, by their own admission, are in violation of
NEPA. As set out above, footnote one on page 1-1-49 of the EIS (Ex. 21) states
that:

No detailed re-evaluation of project benefits
has been made [ since 193] but such an evalua-
tion would be expected to show increases general-

ly proportionate to project cost increases .
(Emphasis added).

This evidence was not developed by the appellants, but, rather, was included
in the appellees' own EIS for the project and was uncontradicted at trial. It
constitutes an admission, beyond dispute, that the agency has failed utterly to
undertake a searching analysis of purported project benefits since the enactment
of NEPA on January 1, 1970. Moreover, combined with the undisputed evidence that
the costs for the prciect have remained frozen at $69 million since 1969 and that
no environmental costs are included in the benefit-cost analysis, we submit that
the evidence constitutes grounds for sumary reversal. The only conclusion which
can be drawn from the uncontradicted evidence is that the agency has blandly ig-
nored the requirements of NEPA and has been pitifully unresponsive to the pol.cies
of environmental protection set forth in section 101 of NEPA. This pattern of
behavior was ignored and found unreviewable by the court below; we do not believe

the courts are so powerless to act in the face of agency laxity or intransigence.

3.
The District Court Failed to Apply the Re-
quirements for Mitigation as a Basis for
Review Under Section 101 and Thereby
Committed Reversinle Error.
As set out previously in this brief, the district court in Sietra Club v.

Froehlke, supra, 5 ERC 1033, 1065-1066, adopted the requirement of mitigation as

a basis for review under section 101 of NEPA. As stated by the court (5 ERC 1066):
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(the courts) should not hesitate to fequire
further agency consideration when a project
appears to call for mitigation and yet none
was considered, or only a half-hearted ef-
fort was made.

The appellants presented evidence with respect to the mitigation requirement
which showea'that the appellees, at very best, had made only a half-hearted effort
to incorporate mitigation plans into the Tellico Project. These plans consisted
of fwo efforts: (1) the placing of a dike around historic Fort Loudoun in order
to preserve it from inundation, and (2) the filling of the Cherokee village site
of Chota and reconstruction of two buildings. .

The appellants presented evidence fhrough Mr. Mack Prichard, the State Archaeo-
logist of the State of Tennessee, that both Fort Loudoun, the first British settie-
ment west of the Appalachian Mountains, and the Cherokee village sites of Chota-
Tenasi were presently included on the National Register of Historic Places. Mr.
Prichard further testified, and the appellees do not dispute; that several other
important Cherokee village sites of Chota-Tenasi were presently included on thé.
National Register of Historic Places. Mr, Prichard further testified, and the
appellees do not dispute, that several other important Cherokee village sites will
be inundated by Tellico Reservoir. Mr. Prichard testified that the construction
of a dike around Fort Loudoun would remove it from its historic river setting,
and that the walls of the dike would be higher than the stockade itself, thus
destroying much of the present view from the Fort. This evidence was uncontradicted.

With respect to the filling of the site of Chota, Mr. Prichard testified that
it would merely substitute an inundation of earth for an inundation of water, and
in no way could be considered a preservation of the ériginal village site. Except
fbr the introduction of photographs showing the dirt fil) above Chota Trising out
1'0f thé waters of Tellico Reservoir and the reconstructed building and parking lots,

Mr. Prichard's testimony was uncontradicted by appellees. 1In none of the evidence

presented did it appear that the Cherokee Indians, either eastern or western bards,
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approved of such a "restoration'. Indeed, the resolution of the Eastern Band in
opposition to the Tellico Project is still in effect.

Nowhere in the EIS cr in the other evidence presented do there appear plans
for ameliorating the historical losses to be occasioned by the inundation of the
remaining Cherokee village sites or the destruction of thousands of acres of wild-
life life habitat, fish habitat and agricultural lands. Nowhere in the EIS is
thorough and searching inquiry given to a smaller reservoir which would mitigate
these impacts, or to the development of additional comparable game and fish habitat
elsewhere in the TVA system.

This evidence was wholly disregarded by the court below, just as the fundamental
requirement of judiciél review of mitigation plans was disregarded contrary to

Sierra Club v. Froehlke. The judicial review of such plans for mitigation is

critical since, as expressed by the Eighth Circuit in Environmental Defense Fund

~v. Froehlke, supra, 473 F.2d at 351:

The proposed mitigation plans go to the very
heart of the question before the Corps in
preparing its environmental impact state-
ment -- whether the project should proceed
at the present time in view of its environ-

. mental consequence.

The evidence clearly shows that the appellees, at most, have made only a
ﬁalf-hearted attempt to mitigate themassive impacts of the Tellico Project and
the court below, in failing to require more, committed reversible error.

- II.
THE DISTRICT CCURT ERRED IN FINDING
THAT THE ENVIRONMENTAL IMPACT STATEMENT FOR

THE TELLICO PROJECT COMPLIES WITH
SECTION 102(2)(C) OF NEPA

This Court, in its initial opinion rendered in these proceedings, established
a rigorous standard for compliance with the provision of section 102 (2 (C) of
. NEPA, 43 U.S.C. Sec. 4332(C). The Courf stated (468 F.2d 1175, 1176):
— Section 102, then, by establishing specific
procedures to be followed, makes it pos-

sible for courts to determine objectively
whether federal officials have carried




out the mandate of Congress to accorc a high
priority to envirommental factors.

It will be observed that the only language in
sect on 102 that could conceivably be read as
qualifying the specific directives contained
therein is the phrase 'to the fullest extent
possible'. However, ‘this language does not

“provide an escape hatch for foot dragging agen-

cies; it does not make NEPA's procedural re-
quirements somehow discretionary.' (Citing
Calvert Cliffs at 449 F.2d 1114).

Among the procedures required to be followed be agencies pursuant to section

102 is the preparation of a detailed environmental impact statement under section

102(2) (C).

Without exception the courts have held that the requirements of section

10Z(2XC) are stringent and rigorous. For example, in Calvert Cliffs, supra, 449 F.28

at 1114, the District of Columbia Circuit stated that:

To ensure that the balancing analyses is carried
out and given full effect, Section 102(2) (C) re-
quires that responsible officials of all agencies
prepare a 'detailed statement' covering the impact
of particular actions on the environment, the en-
virommental costs which might be avoided, and
alternative measures which might alter the cost-
benefit equation. The apparent purpose of a 'de-
tailed statement' is to aid in the agencies' own
decisionmaking process and to advise other inte-
rested agencies and the public of the environmental
consequences of planned federal action. Beyond the
"detailed statement', Section 102(2) (D) requires
all agencies specifically to 'study, develop and
describe appropriate alternatives to recommended
courses of action in any proposal which involves
unresolved conflicts concerning alternative uses
of available resources.' This requirement, like
the 'detailed statement' requirement, seeks to
ensure that each agency decision maker has before
him and takes into proper account all possible
approaches to a particular project (including
total abandonment of the project) which would
alter the envirommental impact and the cost-
benefit balance. Only in that fashion is it
Likely that the most intelligent, optimally
beneficial decision will be made. (Emphasis
added).

In a case cited extensively with approval by this Court in its initial deci-
J Pi )

sion, Pnvironmental Defense Fund v. Corps of Engincers

525 Fo Supp. 728, 749

B
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(E.D. Ark. 1971) the district court stated that (325 F. Supp. at 759):

At the very least NEPA is an environmental
full disclosuve law.

The fdetailed statement' required by Sec.
. 102(23(C) should, ot a minimum, contain

such information as will alert the Pre-

sident, the Council on EnvirTomnmental

Quality, the public, and, indeed, the

Congress, to all known possible environ-
mental consequences of proposed agency
action. (Emphasis original).

In Sierra Club v. Froehlle, supra, 5 ERC at 1067, set forth a similar standard

for compliance with section 102(2)(C):

A reasonable test would be the same as that adopted
by present Corps Tegulations: an impact statement
should contain 'all possible significant effects on
the environment.'

In substantial contrast to the standards adopted by the foregoing authoritics,
the court below adepted a legal standard of sufficiency much less rigorous than
those adopted by other courts. At page 6 of the Memorandum Opinion, the court
stated that '"(a)n impact statement must discu - in detail the significant environ-
mental impacts resulting from the proposed project.'" In adopting the standard,

the Court erroneously relied upon Sierra Club v. Froehlke, supra, for the conclusion

regarding the legal sufficiency of the EIS. As set forth just above in this brief,

the court in Sierra Club v. Froehlke required that an impact statement ccntain an

evaluation of '"all possible significant effects on the environment," while the court
below required only a consideration of ""the significant impacts resulting from the
proposed project." The difference is not merely a distinction, for the requirement

entnciated by the court in Sierra Club forces an age. .y to engage in a process of

reasonable predic 1 of envirormmental impacts, while the standard adopted by the
Court-below, as +.  wvidence shows, requires merely an examination of the most
obviou: ‘“wpacts in a quantitatively impressive but qualitatively meaningless

fashi. loreover, even if the standard adopted by the court below can be con-
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sidercd adequate under NEPA, the evidence shows that the EIS falls far short of
meeting even this less rigorous criterion. An examination of several areas in
which evidence was presented as to the inadequacy of the EIS will verify this con-
clusion.

1. Shoreline Development : » '

The Tellico Project is an economic development project, and is specifically
d.vigned, planned and predicted to attract substantial new industry to the area
along with thousands of new residents. In the EIS for the project, TVA predicts
that the project will create 25,000 new jobs during its first 25 years of opera-
tion. (EIS p. I-1-2). 1In its benefit-cost analysis, TVA takes credit for this
""enhanced employment' as a secondary benefit of the projéct, without calculating
any secondary costs associated therewith. (EIS p. I-1-49). Perhaps the most re-
vealing statement concerning the project is contained on the Sunmary Sheet of the
EIS (the first unumbered page of Volume I). There TVA states that "(t)he action
- consists uf the construction of a dam and reservoir on the Little Tennessee River

in east Tennessee. The project will include related industrial, commercial, resi-

dential, and recreational development.' (Emphasis added).

From this candid description of the project, it would be expected that the
EIS would examine in detail the environmental consequences of such "industrial,
. commercial, residential and recreational activities since they are an integral part
of the project as defined by TVA. Indeed, such an examination ié required by
NEPA. Section 101 of the Act expresses the profound angressional concern with
”pq@ulation growth, high-density urbanization, industrial expansion, resoﬁrce
exploitation,' and related matters.
The current Guidelines of the Council on Environmental Quality setting forth
the required content of an EIS provide that (38 Fed. Reg. 20553; Sec. 1500.8(a)):
The following points are to be covered:
Agencies should also take care to identify, as
appropriate, population and growth characteris-

tics of the affected area and any population and
growth impacts resulting from the proposed action
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and its alternatives (sce paragraph (a) (1)
(3)(1ii), of this section). In discussing
these population aspects, agencies should give
consideration to using the tates of growth in
the region of the project contained in the
projection compiled for the Water Resources
Council by the Bureau of Economic Analysis

of the Department of Commerce and the Eco-
nomic Research Service of the Department

of Agriculture the '"OBERS'" projection.

In any event it is essential that the

sources of data used to identify, quantify

or evaluate any and all environmental comn-
sequences be expressly noted.

(2) The relationship of the proposed ac-
tion to land use plans, policies, and controls
for the affected area. This requires a dis-
cussion of how the proposed action may con-
form or conflict with the objectives and
specific terms of approved or proposed
Federal, State, and local land use plans,
policies, and controls, if any, for the
area affected including those developed in
response to the Clean Air Act or the Federal
Water Pollution Control Act Amendments of
1972. Where a conflict or inconsistency
exists, the statement should describe the
extent to which the agency has reconciled
its proposed action with the plan, policy
or. control, and the reasons why the agency
has decided to proceed notwithstanding
the absence of full reconciliation.

& & &

(ii) Secondary or indirect as well as primary
or direct, consequences for the environment
should be included in the analysis. Many
major Federal actions, in particular those

that involve the construction or licensing

of infrastructure investments (e.g., highways,
airports, sewer systems, water resource
projects, etc.), stimulate or induce secondary
effects in the form of associated investments
and changes patterns of social and economic
activities. Such secondarv effects, through
their impacts on existing community facilities
and activities, throuch including new facili-
ties or through chanves in natural conditions,
may often be even more substantial than the
primary effects of the original action itself.
For example, the effects of the proposed ac-
tion on populiation and erowth mav bo among the
more significant seconaary etffocts.  Such DOpu-
lation and growth impacts should be estimatod —
if expected to be sienificant (using data iden-

tified as indicated in Sec. 1500.8(a) (1)) and an

assessment made of the effect of any possible
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change in population patterns or growth uvon
the rcsource base, includine land use, water,
and public services, of the area in question.

In addition to the Guidelines of CEQ, the Courts have also required the de-

tailed consideration of the impacts of such project-induced factors as industriali-

-

zation, commercialization, land use shifts and the like. In Sierra Club v. Froehlke

5

supra, at 5 ERC 1074, one of the principal bases for a finding that the EIS was

inadequate came in this area. The Court stated:

Although there is reason to believe that there
will be development, growth and industrial ex-
pansion as a result of the Wallisville Pro-
ject's providing of a dependable water supply,
there is no impact evaluation of such expan-
sions, nor has its environmental 'cost' been
considered. Not only has Congress determined
that this type of growth leads to increased
pollution, but also Guidelines of the CEQ
-and EPA point out that consideration to such
hazards must be given. (Citing CEQ Guidelines
36(a)(ii),(iii), 36 Fed. Reg. 7725 (1971):

EPA Reg. 36.45(b) (1), 37 Fed. Reg. 883(1972);
42 U.S.C.A. Sec. 4331(b)(5), and Environmental
Defense Fund v. Corps of Engineers, 525 F. Supp.
728, 745 (E.D. Ark. 1971)).

This Court, itself, recognized the duty of giving detailed consideration to
such factors in its earlier opinion, stating (468 F.2d 1176):

This [requirement to minimize environmental
harm] would encompass not only constant re-
evaluation of projects already begun to
determine whether alterations can be made
in existing features or whether there are
alternatives to proceeding with projects

as imitially planned, but also the conside-
ration of the environmental impacts of all
proposed agency action. (BEmphasis original.)

The district court found the treatment of the shoreline development impacts
of the project in th. EIS tc be adequate  (Mem. Op. pp. 13-15), stating, signifi-
cantly, that '"the treatment afforded this topic has been .expanded from that in

the draft statement and represents, as faras practicable at the time the statement

was filed, a detailed discussion. * % %  NEPA requires a certain amount of

prediction; it does not call for utter conjecture when with the passage of time a
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supplement can be provided." (Emphasis added.) The court then refers to a number
of pages in the EIS where the discussion of shoreline development impacts was
supposedly expanded.

Two points must be made with respect to this holding by the court. In the
first place, the requirements of section 102(2)(C) are not limited by a standard
of "practicability.' As stated by the District of Columbia Circuit in Calvert

Cliffs, supra, 449 F.2d at 1114:

Unlike the substantive duties of Section 101 (b)
which require agencies to 'use all practicable
means consistent with other essential conside-
rations,' the procedural duties of Section 102
must be fulfilled, to the 'fullest extent pos-
sible.’

Thus, by adopting a standard of "practicability' under Section 102(2)(C) , the
court violates the standards adopted in ail other cases interpreting NEPA, and
encourages bureaucratic laxity in the preparation of environmental impact state-
ments.

Second, the appellants at no time in the proceedings suggested that TVA engage
in "utter conjecture" in determining the environmental impact of shoreline de-
velopment. Nor is ''utter conjecture" required to assess in greater detail the
impacts of such development. TVA throughout these proceedings alluded time and
again to the depth and breadth of its environmental expertise. It was able to
predict with uncanny accuracy that the project would attract substantial industry
and provide at least 25,000 jobs. It took credit for this enhanced employment in
its benefit-cost analysis. In assessing the purported navigation benefits for
the project it projected the attraction of both a chemical-metallurgical complex
and a metal-working and paper complex to the project area. (EIS p. III-3-20,21).
Yet at no place in the EIS did the appellees even attempt an assessment of the

*. environmental impacts of the projected industrialization. The essence of their

~ analysis appears at page I-1-33 of the EIS:
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TVA will prepare one -or more supplementd  en-
vironmental statements, as appropriate, for
development of lands around Tellico when de-
tailed proposals are completed. 8/

Such a bland assurance hardly amounts to the rigorous analysis required by

section 102 of NEPA. Tt is apparent that, despite its wealth of expertise, TVA

has taken the easy way out in assessing these impacts of the project. By doing
so, however, it has deprived the ultimate decisionmakers of all relevant infor-
mation concerning such impacts upon which a rational decision can be made regard-
ing the advisability of the project.

The evidence clearly establishes that the decisionmakers need not be de-
prived of such information, nor would the development of those data be an exer-
cise in "utter conjecture". First of all, the CEQ Guidelines clearly contemplate
and require that such information be presented in an EIS. See discussion, supra.

Second, the appellants evidence established that (1) such impacts were predict-

able and(Z) that they were not set out in the EIS. Dr. Edward Clebsch, an ecologist
from the University of Tennessee, testified that the EIS failed to set forth the
impacts of such shoreline development activities as air pollution, spills of toxic
mgterials from barges, population shifts, sewage effluents, increased transportation
use, family relocation, and the impacts of the project on established communities

in the area. Dr. Clebsch further testified that an assessment could be made

of such impacts, and that, contrary to the assertion of TVA, such assessments need
not be conditioned upon a precise knowledge of the precise industries which would
locate in the area.

Also of great importance in this area are the comients of the Environmental

8/  The additional references to shoreline development in the EIS are no more
searching in their analysis of these impacts. See Mem. Op. 14, n. 17,
and pages cited therein. These inadequacies are discussed, infra.




Protection Agency and the Appalachian Regional Commission on the draft EIS, and
the responses of TVA thereto. The comments of EPA are critical, (EIS p. I-3-1
to I-3-11). At poge I-5-1, EPA recommended the holding of public hearings on
the project. TVA responded that it "does not believe a public hearing would be
desirable now since the project is nearly half completed.'™ (EIS p. I-3-12). At
pages I-3-9 and I-3-11 of the EIS, EPA commented that:

The National Environmental Policy Act places the

responsibility for consideration of the total

effect on the enviromment of any given project

directly on the 'Federal agency which is spon-

soring the action. Thus, the secondary effects

of the project, such as the following, must be

explored: .

A. Stimulated industrial and commercial development
in the region considering the possible adverse
environmental effects of such development.

--.B. Expansion of urban areas, especially the Timber-
lake community, and their populations with ac-
companying demands on water resources, waste
disposal system, transportation, and other
necessities of modern life. Particularly as
te how the satisfaction of these demands af-
fects the quality of the environment in the
region.

The following are important to the quality and effec-
tiveness of any environmental in. ict statement:

A. Discussion of the accommodations that will be made
for the relocation or protection of families,
commercial business, public utilities, and indus-
tries which will be displaced or otherwise affected
by the project should be added. Particularly, re-
ference should be made as to how these accommoda-
tions affect the environment and the quality of life
in the region.

B. Scientific and engineering support for all conclu-
sions reached on the environmental consequences of
the project should be provided. In addition, where
scientific research studies ave cited as supportive
evidence they should be referenced either in foot-
notes or in an appropriately indexed bibliography.

The response of TVA to this request for additional consideration of shoreline
development impacts was silence in the final EIS.

In addition to the formal comments of EPA concerning the need for additional




consideration of shoreline development impacts, Mr. Greer Tidwell, a staff member

of the regional office of EPA with responsibility for reviewing the final EIS for
the project; testified that in the opinion of EPA the final EIS did not give suf-
ficient consideration to the impacts of shoreline development. Such evidence is
of substantial probative weight since EPA is peculiarly equipped to formulate
recommendations concerning environmental matters. As stated by the district court 2

in Sierra Club v. Froehlke, supra, at 5 ERC 1072:

When a conflict arises between the Corps and an
‘agency which is making an evaluation in its par-
ticular field of expertise, and when the Corps'
evaluation is based upon factors of which the
reviewing agency may take cognizance, then NEPA
obligates the Corps in most instances to defer
to that evaluation.

The commeﬁts of the Appalachian Regional Commission are equally revealing.
At pages I-3-35 and 36.0f the EIS the Commission recommends the inclusion of far
greater analysis of the impacts of industrial development and relafed matters.
The response of TVA is characteristic. At page I-3-38 of the EIS, TVA responds
repeatedly that the information requested by the Cammission . .11 be provided in a
"'subsequent statement' dealing with "'shoreline development.' As a single example
only, the Commission made the following request of TVA (EIS p. I-3-35):

Industrial Development - Without adequate public
controls industrial development can have many
adverse environmental effects not treated in
the statement. Although the statement mentions
that "TVA will not allow industrialization in-
cons - stent with the overall environmental
objectives of the project" and "development

of these areas (including industrial) will be
done in compliance with all applicable laws
and regulations, including those applying to
Federal agencies, and in accordance with high
environmental protection, design and planning
standards established by TVA'", the statement
does not amplify on these standards. Specific
standards and regulations would help assure
protection of the visual environment, both
from the water as well as from highways (U.S.
411, for example). Additional controls would
improve the environmental aspects of this pro-
ject in such-arcas as the architectural treat-
ment of buildings; set-back and siteing of
structures; installation of utilities under-




ground; storage of materials; and elimination
of any chance of water pollution due to erosion
during site development, potential washing of
debris into the lake, and washing of oils,
chenicals, and other contaminants into the
lake. Docking facilities will be necessary.
Without prior consideration of these aspects

of projected industrial development, our

staff believes that adverse environmental
effects will result.

In response to these serious environmental considerations, nearly identical
to those raised by EPA, TVA states that (EIS p. I-3-38), "(t)he type of information

requested in this comment will be made available in a subsequent statement dealing

with shoreline development."

This response, and the inadequacies of the EIS which it reflects, are patently
insufficient under the stringent standards of section 102. If industrial develop-
ment is a part of the proiect, and TVA states that it is, then its environmental
impacts should be eval: now. Waiting for a subsequent EIS to be issued ''as
appropriate' precludes wate consideration of the most serious and po“entially

irreversible impacts of liie project until after it is completed. That is not

the intent of NEPA. As stated appropriately by the District of Columbia Circuit

in the recen. case entitled Scientists' Institute for Public Information v. AEC,

F.2d , 5 ERC 1418 (D.C. Cir. June 12, 1973):

It must be remembered that the basic thrust ‘
of an agency's responsibilities under NEPA is N~
to predict the environmental effects of pro-
posed action before the action is taken and
those effects fully known. Reasonable fore-
casting and speculation is thus implicit in
NEPA, and we must reject any attempt by agen-
cies to shirk their responsibilities under
NEPA by labeling any and all discussion of
future environmental effects as 'crystal
ball inquiry.' 'The statutc must be con-
strued in light of reason 1f it is not to
demand what is, fairly speaking, not meaning-
fully possible # * % ' But implicit in this
Tule of reason is the overriding statutory
duty of compliance with impact statement
procedures to 'the=fullest extent possible.’

The appellants ask ne morc; they are entitled to no less.



Agricultural Losses

The appellants presented substantial evidence through Mr. Robert Sliger, the
County Agent for Monroe County, Tennessee (one of the counties affected by the
project), that the EJS presented inadequate and highly misleading information with
respect.to the agricultural losses to be caused by the project. Mr. Sliger testi-
fied that the project would inundate several thousand acres of Class I and II
farmland, and would have a substantial impact on farm-related business in the
area. Such secondary impacts were not even mentioned in the EIS. He testified
that the consideration given to agricultural losses at page I-1-31 of the EIS
was based on outwork data, and in no way reflected current conditions. For examﬁle,
TVA stated that the'per-acre agricultural production in the area in 1964 was $48,
and the figure is probably somewhat higher now'". Mr. Sliger pointed out that the
figure was, indeed, somewhat higher, averaging $290 per acre for corn, $1400 per
acre for tobacco and $3200 per acre for tomatoes. Accordingly, in his opinion
the BIS was vastly misleading in the area of agricultural losses, from the stand-
point of both direct and indirect income losses. Mr. Sliger testified that this
was of substantial importance, since the project would be displacing existing
and quantifiable agricultural production in a time of great need in return for a
potential industrial complex, and that neither the long-term nor the transitional
losses had been described completely or candidly in the EIS.

In spite of this testimony by an expert witness intimately familiar with the
area and the impacts to be caused by the project, his testimony was apparently
disregarded by the court below since it is not even mentioned in the Memorandum
- Opinion. That does not represent the kind of searching inquiry required of the
courts by NEPA and, in addition, demonstrates clearly the lack of consideration of
- “all environmental impacts' of the project required by NEPA.

3(

Ecological Impacts




In addition to the ecological changes which will occur as a result of the

industrialization, commercial development and residential development of the Tellico
area pee section 1, supral, other significant ecological changes will be wrought
as an immediate result of the impoundment of water itself. Dr. Edward Clebsch

testified with respect to many of these inpacts which were either entirely omitted

or given only cursory consideration in the EIS?/ As noted by the court below, Dr.
Clebsch testified thét TVA had failed to conduct a '"more thorough ecosystem analy-
sis" for the Tellico Project. (Mem. op. 10). However ,the court omitted reference
to the testimony of Dr. Clebsch relevant to the importance of more thorough analy-
sis for the purposes of predicting ecological changes in the area., The court also
failed to consider the testimony of Dr. Clebsch that highly scphisticated and
arcane analysesvwere not important to a complete EIS, but that TVA had failed to
complete even the first step of such an cnalysis, that being a systematic survey
of the species in the area likely to be affected by the project. While he was
aware of the partial survey conducted by TVA and set forth in the EIS, it was his
opinion that the survey was incomplete and of little value in predicting ecological
change. He further testified, upon direct question by the court, that an adequate
study of thé area would contain substantially less pages than that included in
the BIS for the roject, and that the EIS contained much extraneous and irrelevant
material which added to its bulk but contributed little to its ultimate value as
a study of the ecological impacts of the project.

Dr. Clebsch testified that a significant omission of the EIS was a considera-

“tion of the areal extent and ecological and aesthetic impact of drawdowns of the

reservoir during winter months. He further testified, based upon an affidavit sub-

9/  The district court's consideration of ecological impacts appears at pages
10-11 of the Memorandum Opinzon.




mitted by him earlier in the proceedings, that the EIS omitted discussion of the

amount of soil which would be stripped of vegetation during construction, how Jong

it would remain barren, and the amount of siltation which would be caused by such

activities. He testified that new roads, railroads and bridges were to be con-
structc?] as a part of the project, but that their impact upon the siltation, hydro-

logy and biclogical characteristics of affected streams was completely omitted from

consideration.
Dr. Clebsch stated that '‘certainly one of the environmental consequences of

the project is altered transportation and land use. . . but we are not provided

with any but the most cursory and general evaluation of the environmental impact
of these two factors."

Finally, Dr. Clebsch testified unequivocally that the EIS does not ''represent

an objective, good faith analysis of the environmental impacts of the project."

The comments of the Department of the Interior on the draft EIS, and TVA's

responses thereto, support the testimony of Dr. Clebsch. At page I-3-29 of the

FIS, the Interior Department stated that '"(t)he description of the impacts of the

project on fish and wildlife should include more detail on the impacts of these
resources from the urban and industrial developments connected with the project."
On page I-3-30 of the EIS, the Interior Department again commented that:
The wildlife production in the planned urban area
and the industrial areas will be slowly replaced
- as these areas are developed. All relationships
- - such as these should be described.
The response of TVA was again characteristic. At page I-3-32 they stated
that "(t)he portion of this comment dealing with urban and industrial develop-
ment will be treated in the subsequent statement issued by TVA on that subject.”

Thus, in spite of the fact that the urban, industrial and recreational areas have

already been designated by TVA on the project maps, and in spite of the fact that

TVA has confidently predicted industrialization of the area as a result of the

project, they once again refuse to develop and divulge information requested by



a Federal agency responsible for the preservation and development of the fish and
wildlife resources of this nation. We cannot conceive that this refusal comports
with the requirement of NEPA that the environmental impacts of a project be analyzed
and disclosed '"to the fullest extent possible.'
4.
Historical Values

Many of the unique and valuable historical values to be destroyed by the
Tellico Project are set outjreviously in this brief. In that regard, the plain-
tiffs presented the testimony of Mr. Mack Prichard, the State Archaeologist of
the State of Tennessce. Mr. Prichard has studied extensively both the Chefokee
village sites to be inundated by the project and the history of the Cherokee
Tribe, both before and after its removal from the eastern United Stateé on the
infamous "Trail of Tears' in 1838. He testified at length and eloquently with
| respect to the historical value of the Little Tennessee River, setting forth in-
‘dividual descriptions of several of the éﬁerokee village sites to be destroyed
and their historical significance.

Mr. Prichard further testified that resolutions in opposition to the Tellico
Projec had been adopted by the Eastern Band .of Cherokee_lndiams (Ex. 32), the
Southeastern Indians Antiquities Association (Ex. 30), and the Tennessee State
Archaeoiogical Society (Ex. 16). Although the resolution of the Eastern Band of

Cherokees was passed following the filing of the EIS, the others were adopted
prior to that time, and Mr. Prichard testified that neither was mentioned in the
EIS. He testified that this was a significant omission from the EIS since it
reflected on its overall objectivity.

Mr. Prichard testified that the discussion in the EIS concerning the loss
of historical values in the area was non-objective since it failed to describe in
detail the historical importance of the area. That importance was reflected most
recently in the inclusion of the Chéta»Tenasi site on the National Register of

Historic Places. (Ex. 29). He testified that, in his professional opinion, the




EIS did not éontain a detailed discussion of the cultural and historic significance
of the project area and the impact of the project upon those values.

The coﬁsideration given by the district court to the testimony and to the
historical values of the area as treated in fhe EIS is meager; Y The emphasis of
the court was almost entirely upon the archaeological work in the area, rather
than upon the historical significance of the area. The appellants do not dispute
that considerable archaeological work has been undertaken in the project area.

This work was aptly described by Mr. Prichard as ''salvage archaeclogy' in view of
the fact that the sites themselves and perhaps as much as 90% of the artifacts
will be inundated by the reservoir.

However, the critical issue is the consideration given in the EIS to what will
be destroyed, rather than to what will be saved. Nowhere in the EIS does there
appear a discussion of the historical value of the area comparable to the des-
cription given by Mr. Prichard in his testimony.

The inquiry of the district court on this subject is no more searching than
that of TVA. For example, at page 8 of the Memorandum Opinion, the court states
that, "Chota, a recently identified Cherokee village, will be ﬁreserved through
filling." In light of the testimony of Mr. Prichard, this statemént represents
an appalling misconception of the values of the area. In the first place, the
site of Chota has been known for years. Second, Chota is not merely a "Cherokee
~village', but was the capital city of the Cherokees and the sacred city of refuge.
Finally, the suggestion that it will be "preserved through filiing” demonstrates
the same misconception of its value to the Cherokee culture as that exhibited by
TVA. Chota will not be preserved; it will be buried by earth rather than by
water and partly reconstructed on an island in the middle of the Tellico Reservoir.
We cannot conceive that the court would have entertained a suggestion that the
remaining registered historical sites in the United States could be ''preserved

through filling."

10/ Mem. Op. 7-9.




A second statement of the court below also warrants scrutiny. At page 9 of

. the Memorandum Opinion the court states that:
The controversy in this area concerned the
emphasis to be placed on the loss. Little
evidence was presented demonstrating a lack
of disclosure on the part of TVA or a lack
of objective analysis.

Two points must be made. First, Mr. Prichard testified directly that the
EIS did not contain an objective analysis of the historical losses to be caused

by the project. Second, it is true that much of the evidence related to the matter

of the "emphasis to be placed on the loss.'" That evidence was presented for good
reason, since the question of "emphasis' is the very essence of the requirement for

objectivity and disclosure '"'to the fullest extent possible.'" In the absence of a

complete and accurate disclosure of the historical significance of the area to be

destroyed, the ultimate decision makers are deprived of the essential facts neces-

sary to a rational decision. If, for example, the proposal were made to destroy
the site of Jamestown, Virginia, without emphasizing its historical significance,
the decision to proceed would be made in the dark. The same is true here. It is
safe to say that the Congress and the public generally are not aware of the
historical significance of the Cherokee village sites along theALittle Tennessee
River. In the absence of emphasizing their importance in the EIS, a rational
decision with respect to their preservation or destruction is made impossible.
Since the EIS affords no suci emphasis aﬁd full disclosure, it does not meet the
stringent requiremeﬁts set forth in section 102(2) (C) of NEPA.

5.

Water Quality
The Appellants offered considerable.tesfimony at trial on the subject of
water quality. This testimony and evidence was offered for the twofold purpose
of demonstrating that (a) the construction and operation of the Tellico Project
would violate water quality standarés and the requirements of the Federal Water

Pollution Control Act (33 U.S.C., Sections 1323, et seq.), and (b) that the Ap-



pellees' discussion of water quality in its final environmental impact statement

was inadequate under Scction 102(2) (C) of the National Envirommental Policy Act
and the Guidelines established thereunder by the Council on Environmental Quality.

The applicability of the Federal Water Pollution Control Act and amendments
théreto and the subject of water quality standards applicable thereunder is dis-
cussed separately herein in Section V, infra. The foliowing discussion pertains
only to the adequacy, vel non, of the appellees' discussion of water quality in
the EIS.

At the outset of this discussion, allow the appellant to urge that this Court
not be drawn into the error, obviously committed by the district court, of mis-
taking quantity with quality in assessing the adequacy of appellees' discussion
of water quality. In this regard, it is true that a considerable portion of
Volume IT of the final EIS was burdened with considerable historical data respecting
the past and existing quality of water of the Little Tennessee River.

Appellants have never questioﬁed the past or existing quality of water in the
Little Tennessee. In fact, appellants' consistent position has been that because of
the high quality of water in this river system and attendant envirommental, recre-
ational and human values, the appellees should not be ﬁermitted to encroach upon,
diminish or change such values without full compliance with applicable Federal
laws. If anything, therefore, the historical water quality data presented by
TVA in the EIS simply underscores the importance of careful and meticulous exami-
nation and prediction of environmental impacfs before drastic changes in the eco-
system, including water quality, are allowed to occur.

The distriét court Qas impressed with the quantity of water quality data
presented by the Appeilees and commented that:

No other topic received the attention, at
least quantitatively, as did the water
guality aspects of the Project.
But the district court was apparentiy unconcerned with the fact that the data

made available by the appelleesmade no attempt to analyze the probable impact of




the Tellico Project on water quality. Indeed, the appellees' own witnesses
seemed to contend that the; 1acked the methodology to do so. Appellants' witness,
Dr. Edward Thackston, disagreed and asserted rhat it was well within the compe- |
tence and capability of the TVA to make informed predictions or reservoir and
stream behavior prior to impoundment and to analyze the impact of the impoundment
upon water quality.

To demonstrate the inadequacy of appellees' analysis of water quality, the
appellants introduced a comprehensive study conducted by TVA in 1966, of the

probable impact of the Tellico impoundment on water quality, temperature and

reservoir behavior at TVA's existing Ft. Loudoun Reservoir. This study, which is
part of the record below, demonstrates that TVA does, in fact, have the TESouUrces
to_predict and analyze changes in water quality, water temperature and related
~ matters. TVA's witnesses were at a loss to explain why the same sort of methodology

and analysis was not employed in assessing the impact of the Tellico impoundment
on water quality in other portions of the Little Tennessee River, including future
water quality in Tellico Reservoir.

As the district court pointed out, the text of the final EIS did contain a
brief discussion of water quality (Environmental Impact Statement, I-1-28-31).
But, as a cursory examination of this discussion will reveal, it ignores more than
it illuminates and consists, almost exclusively, of self-serving and unsupported
assertions that the Tellico Project will not adversely arfect water quality in E
the Little Tennessee River.

By way of contrast, appellants' water quality expert, Dr. Edward Thackston,

very specifically described at least ten areas in which the final EIS was inade-

quate, for the purposces and under the standards applicable under NEPA, in the dis-
cussion of water quality. Briefly, and without the aid of the transcript of
yecord of Dr. Thackston's testimony, the following major inadequacies are present

in TVA's discussion of water qudity in the final EIS, any one of which should have

been sufficient to justify the issuance of the injunctive relicf sought by the



appellants:

1. Failure to discuss, analyze or predict futurc temperature stratification
in Tellico Reservoir and the effects of such stratification upon the ecosystem
of the Reservoir and the Little Tennessee River.

2. Failure to discuss, analyze and predict the paths of flow'of'water
through Tellico Reservoir during various seasons of the year and the effects of
such paths of flow on the ecosystem of the Reservoir and the Little Tennessee
River.

3. Failure to discuss, analyze and predict the oxygen content or level of
dissolved oxygen in Tellico Reservoir and the effect of such oxygen content upon
the ecosystem of the Reservoir and the Little Tennessee River.

4, Failure to discuss, analyze andiﬁredict both the temperature and oxygen
content of reservoir outflows and the effects of changes in temperature and
oxygen content on the ecosystem of the river below Tellico Reservoir and in the
reservoir itself.

5. Failure to analyze, discuss and predict the stability o stratifications
of water impounded in Tellico Reservoir and the possibility of widespread change
in such stratifications with changes in seasor, atmospheric or weather conditions.

6. Failure to analyze, discuss or predict the nature, quality and quantity
of materials, including chemical constituents, which will be dissolved in the
Tellico Reservoir in the bottom strata thereof, and the possible affect of the
disturbance of suchAmaterials of the ecosystem of the Reservoir and the Little
Tennessee River.

7. TFailure to analyze, discuss and predict the effect, the quality and
quantity of waste discharge or runoff from shoreline devclopment at Tellico Reservoir.
In this regard, the EIS clearly contemplates that shoreline development (industrial,
commercial and residential) will occur at Tellico Reservoir. Indeed, the co
benefit analysis of the project presupposes and is bascd upon such developr

Witnesses for TVA conceded that the cffcct of such development and relateo £




and discharges will have an environmental impact, but contend (1) that such de-

velopment will not and cannot take place without compliance with Federal and State
water pollution control laws and without necessary permits from State and Federal
agencies, and (2) that when such development is to take place, TVA will issue a
separate environmental impact statement if '"major Federal actior'is involved in

authorizing, sanctioning, permitting or funding such development. This position

is patently untenable in light of the fact that shoreline de'. lopment is an inte-
gral component of the overall project proposed by TVA.

8. Failure to determine whether water treatment, sufficient to meet Federal
and State water quality standards, might be economically feasible. In this re-
gard, appellees take the position that no shorelipe development can occur unless
adequate treatment is provided under either State of Federal laws or regulations.
While this argument may be sound, it ignores the fact that unless such shoreline
development does occur,the Tellico Project is not economically sound and justified
and would have a negative benefit-cost ratio which will not conform to Federal
standards for the development of major water resource projects. It was, there-
fore, critically important that the economic feasibilitf of water treatment be
analyzed and discussed in the final EIS before TVA was allowed to proceed with or
resume construction.

9. Failure toestimate the amount of treatment necessary to maihtain or

enhance water quality once the impoundment occurs and shoreline development takes

place. This point is, of course, closely related to the prediction of the costs
and economic feasibility of water treatment as described in subparagraph 8 above.
10. Failure to determine whether water quality standards for the Little
Tennessece River and the treatment costs necessary to maintain such water quality
would be so high as to discourage industries from locating on the Tellico Reser-
01ir as opposed to alternative locations. Again, if the cconomics of providing
treatment facilities discourages or prevents the shoreline development contem-

plated by TVA in the EIS and the cost-benefit analysis, the entire project may
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be infe sible under applicable Federal water resource project standards.

Dr. Thackston testified, not only that TVA had failed to analyze and dis-
cuss each of these matters, but also that each of these matters was "'significant'
within the meaning of Section 102(2)(C) of NEPA.

Witnesses for the appellees readily admittcd that the matters enumerated by
Dr. Thackston had not been considered or treated in the EIS, but contended that
the EIS was, nevertheless, sufficient under NEPA and the CEQ Guidelines promul-
gated thereunder.

The district court apparently adopted the position of the appellees with no
more probing analysis that we were provided by the appellees. 1In this fegard, the
district court disposed of these weighty considerations with the following cryptic
statement:

We do not find the failure to predict the areas
outlined by Dr. Thackston fatal to the analysis
of the topic. Some of the points raised by Dr.
Thackston were discussed although the methodolo-
gy used to reach the conclusions was absent. Mr.
Churchill (for the Appellees) testified that many
of the areas were difficult to accurately pre-
dict, and the preparation would be time-consuming.
The discussion of water quality is sufficient for
the purpose of an impact statement, and, although
the inclusion of more detailed studies would be
of some benefit to a select group of readers, they
were not necessary to satisfy NEPA. (Memorandum
Opinion at p. 12).

The appellant submits that the district court's cursory treatment of this
important dimension of the envirommental impact of the proposed project is untenable.
We might observe that adequate and sufficient environmental impact statements are
inevitably 'time-consuming' and difficult to prepare; that the ultimate impact of
the proposed project and the highly technical nature of the methodology render
accurate predictions almost inevitably 'difficult to accurately predict". We might
also observe that final environmental impact statements are inevitably prepared

for the benefit of a "select group of readers', namely those scientists, attorneys,

citizens and administrative decision-makers who, by choice, or as a matter of pro-




fessional assignment and obligstion, find themselves concerned with the implemen-

tation of Congressional policy and the protection and enhancement of irretrievable
public resources from destruction. The district court's unimaginative and summnary
treatment of these important ﬁatters can hardly be considered consonant with the
requirement in section 102 that Federal agencies be required to consider these

matters ''to the fullest extent possible.'

ITT.

THE DISTRICT COURT ERRED IN ITS DETERMI-
NATION THAT TVA HAD COMPLIED WITH SECTION
102(2) (D) OF NEPA REQUIRING THE DEVELOP-
MENT OF ALTERNATIVES TO THE PROJECT AND A
FULL EVALUATION OF THEIR ENVIRONMENTAL

\ IMPACTS. .

Section 102(2) (D) of NEPA requires that "to the fullest extent possible"
agencies shall:
. - . study, develop, and describe appropriate
alternatives  to recommended courses of action
in any proposal which involves unresolved conflicts
concerning alternative uses of available resources.
Section 102(2) (D) complements that provision of secticn 102(2) (C) requiring
the development of "alternatives to the proposed action' within the EIS. The
failure of TVA to comply with this requirement of NEPA represents perhaps the
clearest instance of reversible error by the district court.
The Congressional mandate is clear and unequivocal. The April, 1971, Guidelines
of the Council on Environmental Quality provide that (36 Fed. Reg. 7725, para. 6(a)
(Giv):
A rigorous exploration and objective evaluation
of alternative actions that might avoid some or
~all of the adverse environmental effects is es-
sential. Sufficient analysis of such alterna-
tives and their costs and impact on the environ-
ment should accompany the proposed action through
the agency review process in order not to fore-
close prematurely options which might have less

detrimental efflects.

The present Guidelines of CEQ provide similarly that an EIS shall include
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(38 Fed. Reg. 20554, August 1, 1973):

The courts

4. Alternatives to the proposed action, in=
cluding, where relevant, those not within the
existing authority of the responcible agency.
(Section 102(2) (D) of the Act requires the re-
sponsible agency to "study, develop, and des-
cribe appropriate alternatives to recommended
courses of action in any proposal which in-
volves unresolved conflicts concerning alter-
native uses of available resources'.) A ri-
gorous exploration and objective evaluation
of the environmental impacts of all reasonable
alternative actions, particularly those that
might affect environmental quality or avoid
some or all of the adverse environmental be-
nefits, costs and risks should accompany the
proposed action through the agency review pro-
cess in order not to foreclose prematurely
options which might enhance environmental
quality or have less detrimental effects.
Examples of such alternatives include: the
alternative of taking no action or of post-
poning action pending further study; alter-
natives requiring actions of a significantly
different nature which would provide similar
benefits with different environmental impacts
(e.g., nonstructural alternatives to flood
control programs, or mass transit alternatives
to highway construction); alternatives related
to different designs or details of the proposed
action which would present different environ-
mental impacts (e.g., cooling ponds vs. cooling
towers for a power plant or alternatives that
will significantly conserve energy); alterna-
tive measures to provide for compensation of
fish and wildlife losses, including the acquisi-
tion of land, waters, and interests therein. In
each case, the analysis should be sufficiently detailed
to reveal the agency's comparative evaluation of
the environmental benefits, costs and risks of the
proposed action and each resonable alternative.

have unanimously enforced this provision of NEPA. In Environmental

Defense Fund v. Froehlke, 473 F.2d 346, 349, the Eighth Circuit stated that:

In this case, a number of alternatives to the proposed
project have been suggested by responsible critics,
including State and Federal agencies and private groups
and individuals. These alternatives include (1) acqui-
sition of public lands to mitigate the loss of public
access to forest and wildlife resources, (2) flood
plain zoning, {3) crop insuvance, (4) outright purchase
of the fee title to or a flowage easement over the
lands in the flood plain, and (5) four plans consisting
of various combinations of diversions, floodways, reser-
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voirs, interceptor ditches and levees.

¥While some of these alternarives were men-
tioned in the Impact statement and others set
forth by including lectters rcceived by those
who had suggested them, none were discussed
in detail by the Corps. This treatment of
alternatives is insufficient. (Footnote omitted).

See also, Kalur v. Resor, 335 F. Supp. 1 (D.D.C. 1971); Committee for Nuclear

Responsibility v. Seaborg, F. 2d : 3 BRC 1126, 1128 (D.C. Cir. 1971);

Natural Resources Defense Council v. Morton, 337 F. Supp. 165 (D.D.C. 1971). As

stated by Judge Bue in Sierra Club v. Froehlke, supra, at 5 ERC 1069:

the discussion and consideration (of alterna-
tives)cannot be superficial, but must be
thoroughly explored. (Citations omitted).

It is not necessary that a particular alter-
native offer a complete solution to all
technical, economic and environmental con-
siderations. If a portion of the original
purpose of the project, or its reasonably
logical subcomponent, may be accomplished

by other means, then a significant portion

of the environmental harm attendant to the
project as originally conceived may be alle-
viated. The fact that some reasonably related
alternative might require Congressional legis-
lation is not sufficient either to place it
beyond the consideration of the agency or beyond
inclusion in the impact statement. Likewise,
the fact that a particular alternative would
require substantial coordination with another
federal agency is not sufficient, in and of
itself, to place its consideration beyond the
requirements of NEPA.

The courts have also held, without exception, that a complete analysis of

alternatives requires a consideration of the environmental impacts of the alterna-

kY
tives to the project. In Natural Resources Defense Council v. Morton, 458 F.Zd

827, 834, (D.C. Cir. 1972), the Court of Appeals held that:

Need to discuss environmental consequences of
alternatives

We reject the implication of one of the Govern-
ment's submissions which began by stating that
while the Act requires a detailed statcoment of
alternatives, .it '"Joes not require a discussion
of the environmental conscquences of the sug-
gested alternative'. A sound construction of
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NEPA, which takes into account both the legis-
lative history and conterporancous executive
construction (see notes 10 and 12), requires a
presentation of the envivonmental risks inci-
dent to  reascnable alternative courses of
action. (Fmphasis the Court's.)(See also
Environmental Defense Fund v. Froehlke, supra,
475 F.2d at 350.)

The EIS prepared for the Tellico Project utterly fails to meet the judicial
criteria established for the development, analysisnand consideration of alternatives
to the Tellico Project. The entire discussion of alternatives to this $69 million
project consumes only three and one-half pages of the final EIS for the project.

The first three péragraphs (pp. I-1-43,44) consist of extolling the virtues of TVA,
while the remainder of the discussion is limited to hypothetical projects which
would duplicate the 'benefits' of the Tellico Project. By intentionally foreclosing
any alternative which did not offer the precise benefits of the Tellico Project,

TVA has guaranteed that no alternative is acceptable. This superficial and circular
reasoning process hardly meets the mandate of NEPA for objectivity and thoroughness

in the consideration of alternatives. See, CEQ Guide'ines, supra.

In addition, the EIS itself reflects that the environmental impacts of the
few alternatives which were discussed have not been considered in the slightest.

This failure is specifically contrary to the holding in Natural Resources Defense

Council v. Morton, supra.

" The consideration given by the district court to the requirements of section
11/
102(2) (D) is no less superficial than that of the EIS itself. It is specifically

contradictory to the requirements set forth by this Court in its initial ruling,
wherein the Court stated that the duties of agencies under section 102 encompassed:

‘not only constant reevaluations of projects already
begun to determine whether alterations can be made
in existing features or whether there are alterna-
tives to procecding with the projects as originally
planned, but also the consideration of the environ-
mental impact of all proposed agency action. (468

The court below simply failed to impose the rigorous standards of scction 2

11/ The court's discussion appears at pp. 16-19 of the Memorandum Opinion.




(D) of MNEPA which have been imposed uniformly by other courts. TFor exanple, at

page 17 of the Memorandum Opinion, the court stated that "the extent of comple-
tion (of the project) is a factor limiting the breadth of'alternatives.” As
authority for this novel theory, the court at page 7 cites the initial opinion of
this Court,'at 468 F.2d 1179. The Court apparently has reference to the quotation

from the Gillham Dam case (Environmentsl Defense Fund v. Corps of Engineers, 325

F. Supp. 728, 746) which appears on that page, and which states *that:

The Court is not suggesting that the status of
the work should not be considered (Ly the
agency) in determining whether to proceed with
a project.

However, the court apparently did not read the entire statement, for the very

next sentence states that:

It is suggesting that the degree of the completion

of the work should not inhibit the objective and
thorough evaluation of the envivonmental impact of

the project as reouired by NEUA.  Although the atti-
tude of the defendants 1s understandable, nevertheless,
as the Court interprets NEPA, the Congress of the United
States i intent umon requiring the agencies of the
United States government, such as the derendants here,
to objectively evaluate all of their nrojects, regard-
less of how much monev has alreaay been spent thereon
and regardless ot the degree of the completion of work.
(Emphasis added.)

Again, at page 19 of the Memorandum Opinion, the court stated that, ""(d)is-
cussion of the impacts of the alternatives although not definitive is sufficient
to satisfy NEPA.'" Such a conclusion hardly comports with the requirements of NEPA
as embodied in the CEQ Guidelines that the analysis be "rigorous'" and "objective'.

- The most glaring error of the district court comes in its cursory dismissal of
the requirement for consideration of non-structural alternatives to the Tellico
Project. At page 19 of the Memorandum Opinion the court states:

The absence of discussion (in the EIS) of non-
structural alternatives to the project such as
flood plain zoning, flood insurance, and levees
in Chatanooga-is not fatal tc the analysis since
testimony by witnesses for defendants demon-

strated that these alternatives could not pro-
vide complete protection.




On its face, this conclusion constitutes reversible error, First, as a fac-

tual matter, TVA itself has never contended that the Tellico Project itself pro-

vides complete protection for Chattanooga. In addition, as stated in Sierra Club

v. Froehlke, supra, at S5 ERC 1059:

It is not necessary that a particular alterna-
tive offer a complete solution to all technical,
economic and envirommental considerations.

More important, as a legal matter, this determination is in direct conflict
with the CEQ Guidelines and the decided case authority. As set forth hereinabove,
the CEQ Guidelines specifically require consideration of '"nonstructural alterna-
tives to flood control programs.' 38 Fed. Reg. 20554, Sec. 1500.8(a)(4). The
comments of EPA on the draft of EIS specifically requested an analysis of non-

structural alternatives in the final EIS. (EIS, p. I-3-9). They were ignored.

In Environmental Defense Fund v. Froechlke, supra, 473 F.2d at 349, the Eighth

Circuit specifically beld that the failure to consider non-structural alternatives
for flcod control purposes was insufficient as a matter of law. Clearly a failure
to require detailed consideraticn of nonstructural alternatives co: :ritutes grounds
for summary reversal.
| 1.
- The Appellants' Evidence Established that

TVA had not Rigorously and Objectively

Evaluated All Reasonable Alternatives to

the Project.

The total discussion of alternatives in the EIS is miniscule. (EIS pp. I-1-43
to I-1-47). Moreovef, as stated above, it is based upon the erroneous premise that
"(b)asic to an analysis of a particular project is an analysis of the alternative
means of supplying comparable benefits.! Accordingly, the EIS itself represents
the most persuasive evidence availablevthat it does not meet the rigorous require-
ments of NEPA. Since the EIS is a part of the record as Exhibit 21, we will not
elaborate here on the inadequacics which appear on the face of the document. The

best that can be said of the discussion is that it requires the reader to accept

as an article of faith the conclusions which are reached. It contains no rigorous
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analysis of reasonable alternatives to the project, and is replete with conclusory
statements that are not supported by either probing analysis or factual data.

In addition to the EIS itsclf, the appellants presented additional evidence
regarding the availability of reasonable alternatives to the project. Many were
not discussed at all; few were discussed even sunmarily.

For example, Dr. Joseph Carroll testified that the development of an indus-
trial complex at Florence, Alabama, was a reasonable alternative to the project,
This recommendation was developed by Dr. Carroll and presented to TVA during his
employment in 1964. (Ex. 37). In response to that recommendation by Dr. Carroll,
Mr. George Tully of TVA prepared a memorandum to Mr. J. Porter Taylor, the Chief of the
Navigation Branch of TVA. (Ex. 38). The memorandum is dated August 24, 1964. The
memorandum states, in pertinent part, that:

The second paper (of Dr. Corroll), .'A Study of

the Possibility of Developing Waterfront Indus-
trial Sites at Florence, Alabama', presents one
alternative location for the development of
waterfront sites. It is not a project justifi-
criion statement. The real point which it suggests
is this: If the development of waterfront indus-
trial sites is, in itself, a desirable or necessary
activity, all alternative locations and methods

of development should be examined in order to

make maximum use of the expenditures made. In
this regard, the Florence sites are real alter-
natives to the Tellico Project. (Fmphasis added.)

No discussion of the Florence sites appears in the EIS. Moreover, the conclu-

sion of Mr. Tully that those sites are '"real alternatives to the Tellico Project
was uncontradicted at trial.

The appellants also presented evidence regarding the alternative of developing
the Little Tennessee River as a scenic river. The only discussion of such an al-
ternative in the EIS‘is the following, at page 1-1-46:

TVA also considered development of the 33 miles of
river in its present state for scenic use in lieu

of the Tellico Project and the alternative abandon-
ment of the project. Either alternative would re-
sult in the failure to realize benefits that will be
provided by the Tellico Project, which in TVA's
Judgment ave too valuable to be lost, and both alter-
natives werc rejected.

-



In marked contrast to this cursory dismissal, the appellants introduced into

evidence a comprehensive alternative plan for the Little Tennessee River, consist-

ing of a state scenic river, restoration of the Cherokez village sites and estab-
12/

lishment of a state park. (Ex. ).” While such a plan is but one of the many

alternatives to the Tellico Project, it illustrates in a graphic fashion the

summary consideration given to similar alternatives by TVA.
2.
The Appellants’ Evidence Established that TVA Did
Not Evaluate the Environmental Impacts of Alterna-
tives to the Tellico Project.

As set forth hereinabove, NEPA requires Federal agencies to analyze in detail

the envirormental impacts of alternatives to the project. CEQ Guidelines, supra;

Natural Resources Defense Council v. Morton, supra. In this regard, the court

below stated that (Mem. Op. 18):

The inpact statement in this case, although
dwelling on economic factors, also describe
alternatives to the project and evaluates
their environmental costs and benefits.

With due respect to the district court, we are unable to locate an evaluation
of the environmental costs and benefits of the alternatives to the project in the
EIS. The only discussion remotely relevant to this subject appears at page I-1-40
of the EIS under the heading, "Project Design Alternatives.' In the first full
paragraph, a general description is given of a smaller reservoir as an alternative
to the project and the statement is made that:

A lake this size would not affect trout fishing in
the upper 8 miles between Chilhowee Dam and the
beginning of the (Tellico) lake, and it would not
inundate most of the archaeological sites upstream

from U.S. Highway 411. This low dam would, also,
of course, reduce some of the other impacts described

12/ As indicated previously, a copy is attached for the benefit of the Court.




in this staterment. Progressively hipgher dams would
involve progressively greoster impacts on these values.

We believe tﬁe record will reflect that this is the sum total of the considera-
tion given to the environmental impacts of the alternatives to the Tellico Project.
No consideration is given to the impacts of alternatives such as flood plain zoning,
flood insurance, levees in Chattancoga and other non-structural alternatives to the
project. Specific testimony was provided in these areas by Dr. Edward Clebsch. No
consideration is given to the relative environmental impacts of an industrial com-
plex in Florence, Alabama. At best, cursory consideration is given to the impacts
of developing a scenic river complex. No consideration is given to the impact of
installing additional electrical generating capacity in one of TVA's planned nuclear
facilities to compensate for the loss of capacity at Tellico. (EPA comments, EIS.

p. I-3-9). No consideration is given to the impacts of locating a dam at another
site, except to state that a dam on the Hiwasee River "would be much less desirable
from an environmental standpoint.' (BIS p. I-1-45). No considerati: . is given
either to the alternative or its impacts of a series of two or three low dams with
locks and a shorter navigable channel as recommended by the Fast Tennessee Develop-
ment District. (EIS p. I-3-97).

It is a sorry record. Moreover, the court below was fully aware of these de-
ficiencies through the testimony of Dr. Edward Clebsch, Mr. James Payne,er. Walter
Criley, Dr. Joseph Carroll, Mr. Price Wilkins and through the full availability of
the EIS itself. In spite of that uncontradicted testimony, the court departed
from the rigorous mandates of NEPA and held that '"(d)iscussion of the impacts of
the alternatives although not definitive is sufficient to satisfy NEPA."

We disagree. If NEPA does not require more:
. « it will simply become a minor nuisance for agencies,
imposing one more obligation of papeiwork before they can
get on with the projects they intend to build. That
approach will .simply pave {or at lecast litter) the road
to environmental chaos with the full disclosures of countles

impact statements. (Committee to Stop Route 7 v. Volpe,
346 T. Supp. 7531 (D. Conn. 1972)).




THE D
COPL

ISTRICT COURT ERRED IN ITS DETERMINATION THAT TVA HAD

e T T

IED WITH SECTION 102(2) (8] OF NEPA.

Section 1

agency "'to the

This duty

02(2) (B) of NEPA, 43 U.S.C. Sec,4332(2)(BLrequires that each Federal
fullest extent possible" shall:

. . . identify and develop methods and procedures .
which will insure that presently unquantified en-
vironmental amenities and values may be given approp-
riate consideration in decisionmaking along with
economic and technical considerations.

was recognized in Environmental Defense Fund v. Corps of Engineers,

325 F. Supp. 749, 757 (E.D. Ark. 1971), wherein the court .stated:

It does not appear that methods and procedures have
been developed . . . which would permit the defend-
ants to assign values to presently unquantified
environmental amenities, so that such values might
be' taken into consideration in decisionmaking

along with the economic and technical consideration
as required by Sec. 102(2)(B). As a result, the
defendants have been unable, as a practical matter,
to take into consideration, in estimating costs and
benefits, the '"value' of the Cossatot as a free-
flowing stream. :

The duty was further clarified in Sierra Club v. Froehlke, supra, at 5 ERC 1084:

At trial the appellants presented t)

NEPA obligates agencies of the Federal Govermment to

identify and develop methods and procedures, in consul-
tation with the Council on Environmental Quality .
which will insure that presently unquantified environ-
mental amenities and values may be given appropriate
consideration in decisionmaking along with economic
and technical considerations.

42 U.S.C.A. Sec. 4332 (2)(B). As we enter the third year
following the passage of NEPA, this has still not been
done.

& ES &

The legislative history of NEPA clearly reveals that
Congress intended the development of adequate methodology
for evaluating the full environmental impacts and the full
costs - social, economic, and envirommental - of federal
actions. (Citing 115 Cong. Rec. 40420 (1969)).

e testimony of Dr. Paul E. Roberts concerning
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the development of a methodology for evaluating the environmental costs of destroy-
ing archaeological sites, in this instance the Cherokee village site of Tenasi.
Such an assigmment of costs was specifically recognized and prescribed by the court

in Sierra Club v. Froehlke, supra, at 5 ERC 1073:

Although there is no 'cost' a:signed to the loss of
these archacological sites for benefit cost purposes,
there is no indication that protection of the sites
is anticipated, even though some means are reported
as being available.

The testimony of Dr. Roberts did not purport to be the only method by which
costs could be assigned to the destruction of historical values, but was presented
to exemplify both the lack of development of such methodology by TVA, and the fact
that a methodology is available for taking such factors into consideration. |

It is beyond dispute that TVA's regulations do not contain any such methodology
or make provision for its development. 36 Fed. Reg. 71010.

The determination of the district court on this issue in unclear. Contréry~to
the statement of the court, the appellants did not urge that "an agency (is) required
to compute in dollar figures every environmental loss.'" (Mem. Op. 21). We alleged,
and established through the evidence, precisely what the court indicated: That TVA
had not developed methods and procedures for appropriate consideration of presently
wnquantified amenities. TVA presented no evidence to the contrary, as indeed,

they could not, since no attempt has been made to develop such procedures, nor are

any such procedures reflected in the TVA Regulations issued under NEPA. Accordingly,

the court below erred in its determination that TVA has complied with section 102(2) (B).

V.

THE DISTRICT CCURT ERRED IN CONCLUDING
THAT THE TFEDERAL WATER FOLLUTION CONTROL
ACT AMENDMENTS ARE INAPPLTCABLE AND THAT
APPELLANTS' CLAIM TIHEREUNDER WAS WITHCUT
MERIT.

In a most summary and arbitrary fashion, the United States District Court
below dismissed all claims made by the appellants under the Federal Water ollution

Control Act and amendments thereto (33 U.S.C., Sections 1323, et seq.), ¢ ding
’ RGNS TN o
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that such claims were without merit and ruling that ". . . this Act has no applica-
tion under the facts of this case." i

As hereinafter noted, this conclusion simply ignored extensive testimony by
water quality experts for both the appellant and the appellee and the very cogent
comments of the United States Envirommental Protection Agency as set forth in cor-
respondence from the Regional Administrator, Environmental Protection Agency to
the appellees.

But, as a threshold matter, the district court's ruling on this point was
clearly inconsistent with its earlier ruling delineating the issues for trial on the
merits, that the Federal Water Pollution Control Act amendments were properly at
issue herein and that the appellants had prope%ly stated a cause of action thereunder.
At that stage of the proceedings below, the appellees had moved to dismiss the
counts under the Federal Water Pollution Control Act and the district court denied
the motion, although counts stated under other Federal laws were dismissed. |

Although it is impossible to decipher the District Court's rationale for dis-
missing appellants' claims under the Federal Water Pollution Control Act amendments,

the court apparently, in the final analysis, adopted the appellees' misconceived

notion that said amendments are not applicable because the Tellico Project will not

result in any '"'discharge" of "poliutants' into the Little Tenncssee River or other

Interstate streams. This, however, was not and is not the theory under which the

S

appellants framed their counts in the complaint under the Federal Water Pollution
Congrol Act. In this regard, the pertinent portion of the Act, as amended, provides

as follows:

Each department, agency, or instrumentality of the
executive, legislative, and judicial branches of the
Federal Government (1) having jurisdiction over any
property or facility, or (2) engaged in any activity
resulting, or which may result, in the discharge or
runoff of pollutants shall comply with Federal, State
interstate, and local requirements respecting control
and abatement of pollution to the same extent that any
person 1s subject to such requirements, including the
payment of reasonable service charges . . .(33 U.S.C.,
Sec. 1323.)




The statute is couched in the disjunctive rather than the conjunctive and it is clear
that the requirements of the statute are applicable to any Federal agency which either
has jurisdiction over Federal facilities or engages in an activity which may result
in the discharge or runoff of pollutants.

Apart from the question as to whether TVA, in constructing and operating the
Tellico Project, is engaging in activity which may result in the discharge or runoff
of pollutants, it cannot be seriously quéstioned that TVA does havele“isdiction of
property and facilities which are specifically Subﬁect to the Act.

Apparently, the district court adopted the appellees' narrow and constrictive
interpretation of the amendments which, if sustained, would exempt virtually every
major Federal water impoundment project from the teims of‘the Act and effectively
exempt Federal facilities from jurisdiction of the Act. While this result may be
salutory in the view of the appellee, it clearly violateslthe express terms of the
Act and the intendment of Congress in adopting amendments to alterations in water
quality caused by Federal facilities. The decision and order of the district court
below should be reversed, as a matter of law, on this basis alone.

Apart from the district court's clear misinterpretation of the Federal Water
Pollution Control Act, the district court also erroneocusly ignored considerable and
persuasive evidence in the record that the Tellico Project could not conform to
applicable Federal and State water pollution control standards and that, as to
water quality, the final environmental impact statement was totally inadequate and
wholly insufficient under both the Federal Water Pollution Control Act Amendments
and the National Environmental Policy Act.

The appellants' assertion in this regard is apparently concurred in by the
United States Environmental Protection Agency. In a letter dated August 7, 1972,
Mr. Jack Ravan, Regional Administrator, Environmental Protection Agency, advised
Drl’F. E. Gartrell of the Tennessee Valley Author! follows:

The .ittle Tenﬁesscc River 5 pgresently classified

for fish and aquatic life with & designation as trout
waters from the monuth to the Merth Carolina-Tennessce
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State linc. The project is 1likely to cause a violation of
the associated temperatures from 62°F to 87°F in a substan-
tial part of the reservoir. Also, the dissolved oxygen
level of 6.0 mg/1 which is required for trout strcams
will probably be violated. If the project is completed,
either the stream classification must be changed or there
will, in all probability, be a violation of the water
. quality standards.
13/
The above-quoted letter was introduced in evidence at trial =~ through Mr. Greer

Tidwell, a representative of the Envirommental Protection Agency who testified in
lieu of Mr. Ravan.

In the same correspondence, Mr. Ravan commented further that:

« « « I would simply like to point out Section 101(b) (4)
of the National Environmental Policy Act .of 1969, which
clearly places the responsibility on us, the Federal Agen-
cies, to use all practical means consistent with other
considerations of national policy, to improve and
coordinate Federal plans, functions, programs and
resources to the end that the Nation may preserve
important historic, cultural and natural aspects of

our National heritage, and maintain, wherever possible,
an environment which supports diversity, variety and
individual choice.

The stream classification of the Little Tennessee River has not been changed and,
absent such change, the uncontradicted testimony before the district court deronstrates
conclusively that the Tellico Project will undoubtedly result in a violation of
applicable water quality standards.

Dr. EBdward Thackston, who testified for Appellants on the matter of water quality,
agreed that the construction of the Tellico Project would result in a violation of
water quality standards in at least two areas; water temperature and dissolved oxygen,
and possibly others as well. The appellees did not undertake to refute this testimony,
apparently choosing to rely on the assertions that such testimony was irrelevant on
the ground that the Tennessee Valley Authority is exempt fron the requirements of
the Federal Water Pollution Contvol Act amendments. For the reasons set forth above,

this position is simply ervoncous and the indulgence of the district crurt in adopting

appcllees' position on this issue was clear crvror.

13/ Note: Citation to this Ixhibit number is prescntly unavaills
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V1.

THE DISTRICT COURT ERRED TN FATLING TO FNJOTN
FURTHER COLSTRUETTON | TELLTCO PROJICT
AFTERL AN EOESS T '

HISTORIC PRESERVATION ACT.

Section 106 of the National Historic Preservation Act, 16 U.S.C. Sec. 470f
provides that:

The head of any Federal agency having direct or indirect
jurisdiction over a proposed Federal or Federally assisted
undertaking in any State and the head of any Federal -
department of independent agency having authority to license
any undertaking shall, prior to the approval of the
expenditure of any Federal funds on the undertaking or
prior to the issuance of any license, as the case may be,
take into account the effect of the undertaking on any
district, site, building, structure or object that is
included in the National Register. The head of any such
Federal agency shall afford the Advisory Council on His-
toric Preservation established under sections 4701-470n

of this title a reasonable opportunity to comment with
regard to such undertaking.

The Act was signed into law on October 15, 1966, and the Tellico Project was
approved by the TVA Board on November 8, 1966. On August 30, 1973, the Cherckee
village sites of Chota-Tenasi were added to the National Register of Historic
Places. (Ex. 29). Thus, there is no question that the Act is applicable to the
Tellico Project since the project, quite obviously, will affect a site included cn
the National Register.

Pursuant to the Act, the President issued Executive Order No. 11593, 36 Fed. Reg.
8921 (1971) confirming and delineating the duties of Federal agencies under the Act.
Section 2Z(a) of the Executive Order requires all Federal agencies, including the
defendants, '"mo later than July 1, 1973" to "locate, inventory and nominate to the
~Secretary of the Interior all sites . . . under thelr jurisdiction of control that
appear to qualify for listing on the National Resigter of Historic Places.' Section
2{(b) requires the agency to "exercise caution' over any site which might qualify for

listing on the National Register and to 'reconsider™ the proposed agency action in

light of a determination by the Secrctary of the Interior that a site is likely to
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qualify for listing on the Register.

In early September, 1973, Mr. Kenneth Tapman, the Compliénce Office for the
National Advisory Council on Historic Preservation, stated in response to a letter
from TVA that TVA was not in compliance with the requirements of the National His-
toric Preservation Act and Executive Order 11593 with respect to the village site
of Chota-Tenasi (Ex. 34). This conclusion was confirmed by the testimony of Mr.
Mack Prichard and was uncontradicted at trial. |

The basis for non-compliance was the failure of TVA to reconsider the Tellico
Project in light of the inclusion of The Chota-Tenasi site on the National Register
at the time of trial. The district court held that TVA had not complied with the Act,
stating (Mem. Op. 26):

As to the Indian villages nominated on August 30, 1973,

O for inclusion in the National Register, TVA has not yet
had the opportunity to comply with the Act but stated at
irial it fully intended to do so. '

We submit that the mere assurance of Federal agencies that they "intend" to
comply with the mandates of Congress is not enough. The Federal reports are replete
with cases in which an agency intended to comply with NEPA, and made efforts to do
éo, but in the eyes of the judiciary, fell far short.

The mandates of the National Historic Preservation Act are no less rigorous than

NEPA. The Fourth Circuit, in Ely v.'Velde, 451 F.2d 1130 (4th Cir. 1971), held that

failure to comply with the Act warranted the issuance of injunctive relief. The

- situation is no different here. If the courts are merely to accept the assurances

of agencies that they "intend" to comply with the Acts of Congress, then the Constitu-
tional role of the judiciary becomes meaningless. As stated by the District of

Columbia Circuit in Calvert Cliffs, supra, 449 F.2d at 111:

Several recently enacted statutes attest to the commit-
ment of the Government to control, at long last, the
destructive engine of material 'progress'. But it
remains to be scen whether the promise of this legis-
lation will become a reality. Therein liecs the judi-
cial role . . . Our duty, in short, is to see that
umportant legislative purposes, heralded in the halls
of Congress, are not lost or misdirected in the vast
hallways of the federal burcaucracy.
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VII.

THE DISTRICT CCURT ERRED TN DISMISSING THE APPEL-
LANTS' CLAJMS UNDER THE NINTH AMENDMENT TO THE
UNITED STATES CONSTITULION.

Appellants have claimed that the construction of the Tellico Project would deny

them . :
"The right to enjoy the beauty of God's creation, to live
in an environment that preserves the unquantified amenities
of life, and to preserve the history of this nation and the
heritage of one of the great American Indian tribes (which)
is part of the liberty protected by the fifth Amendment
from deprivation without due process of law, and is also
one of those unenumerated rights retained by the people,
free from abridgement by any government, as provided in
the ninth Amendment." (Plaintiffs' Complaint, p. ).
The failure of the court below to recognize and protect this right was reversible
error.

The Ninth Amendment has been given two divergent constructions. The narrow
construction of the amendment is founded upon the intent of the author, Madison.
Legal scholars have arzued that many federalists were opposed to the Bill of Rights,
and favored no mention of particular rights on the ground that all rights existed
unless taken away by the State. When proponents of the Bill of Rights were found

“to be in the majority, it is. contended, the ninth and tenth amendments were added

to the Bill of Rights, not in recognition of further rights, but as a gesture of
14/

compromise to a losing faction.

While intriguing, this view seems illogical. It must first be noted that the
intent of the Congress rather than of the author of the amendment would be more
dispositive of the controversy over its meaning. Unfortunately, the history of the
passage of the amendment is not illuminating, and little material is available

15/
on the individual interpretations held by each delegate.”  History, then, is
insufficient to clarify the Ninth Amendment. Yet, historical analysis is the basis

of its narrow construction.

In contrast, the morc broad vicw of the Amendment, that it is a recognition

14/ See: Garvey, Unemmerated Rights - Substantive Dp? Process, the Ninth Amendiont,
and John Stuart Mill - 1971 Wisc. L. Rev. 922 (1971)

15/ Thid.
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of substantive rights, is amply supported in the decisional law, in scholarly works,
and in reason.

The Supreme Court hac recognized the ninth Amendment as a reservation to the
16/
people of substantive rights.”  Perhaps the most notable decision of the Court

is Griswold v. Connecticut, 381 U.S. 469 (1965). Mr. Justice Douglas' majority

opinion in that case states that''(t)he Ninth Amendment provides . . ." and then
includes the text of the amendment as partial justification for the opinion that
marital privacy is constitutionally protected. Mr. Justice Goldberg (concurring)
not only accepts the broad view of the ninth Amendment by implication, but goes on

to state explicitely that the message of the ninth Amendmen* is that "there are
. 17/
other 'fundamental personal rights''. ~

Such judicial recognition is upheld by scholarly analysis. Kelsey, in his
18/
article ""The Ninth Amendment of the Federal Constitution'  concludes that the

amendment declares absolute or inherent rights against which any assertion of power
19/
must fail.

Kelsey's view, that the Amen’ ment precludes ""governmental authority (from
20/
aspiring) to ungranted power in contravention of unmemmerated rights, is shared
21/
by Redlich in his "Are There Certain Rights . . . Retained by the People'?'".

Mr. Redlich finds support for the broad view of the Ninth Amendment in the language
of the Tenth Amendment that:

"The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.
(Emphasis added.)

16/ United Public Works v. Mitchell, 330 U.S. 75, 94 (1947).
17/ 381 U.S. at 482. -

18/ 11 Ind. L. J. 309 (1936)

19/ Ibid. at 323.

20/ Ibid.

21/ 37 N.Y.U.L. Rev. 787 (1962).
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The fact that there are uncrumerated powers which neither the federal goverunent
22/
nor the State possess implies that therc are unemumerated rights in the people.

To disagree with these judicial and schola ly opinions would be illogical. Such
a view would disregard the rule of statutory interpretation that no statute be so
read as to deﬁrive any of its words of meaning. Zé/The amendment states that there
are ﬁcertain (unenumerated) Tights . . . retained by the people”. To fail to recog-
nize and protect these righté is to deny the meaning of that clause of the amendment,
although the teaching of Marbury v. Madison is that no clause of the Constitution

24/
can be presumed to be without effect.

The coaclusion that the Ninth Amendment reserves certain substantive rights to
the people is not only reasonable, but necessary. Modern technology is presently
jmposing itself on individual needs and interests in a manner which would have
confounded the creators of the Constitution. The destruction of our heritage and
our‘natural environment are but two of the many threats of "progress'. Courts fail
to protect individuals adequately when their inquiry into the uses of power are
‘limited to determining whether such uses are justified. There must also be an inquiry
into what interests are being violated and whether those interests are constitution-
ally protected. The Ninth Amendment provided the basis for such inquiry and the

shield behind which such rights may be presevved. Garvey, supra, n. 1.

The conclusion that the Ninth Amendment is a feservation of unenumerated substan-
tive rights leads to an inquiry to deterﬂﬁne the standard by which such rights might
be identifiéd. In Griswold, Mr. Justice Goldberg described them as "other fundamental
rights'. 381 U.S. at 482. He went on to note that:

In determining what rights are fundamental, judges are not
left at large to decide cases in light of their personal and
private noticns. Rather, they must look to the 'traditions
and collective conscience of our people' to determine whether
a principle is 'so rooted (there) . . . as to be racked as
fundamental'. Snyder v. Massachussetts, 291 U.S. 97, 105.
(318 U.S. at 483).

22/ 1Ibid. at 807,
23/ See: Garvey, n. 1.

24/ 1 Cranch 137, 174.
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While the concepts of '"the environment' and '"“the Amcrican heritage' may not have
been ruoted in the conscience of our people since our nation's inception, they are
the types of concerns that were intended to be protected.

It is mén's spiritual naturc which is damaged by the loss of natural-beauty and
cultural ﬁeritage. In a very real sense the Tellico project deprives appellants
of "as against the government, the right to be left alone - the most comprehensive

of rights and the right most valued by civilized men''. Olmstead v. United States,

277 U.S. 438, 478 (1928). Accordingly, the court below erred in dismissing appel-
lants' Constitutional claims.
VIII.

THE DISTRICT COURT ERRED IN FATILING TG AWARD
REASONABLE ATTORNEY FEES AND COSTS.

On November 1, 1973, appellants appeared before the district court at a sepa-
rate heéring on the question of the allocation of ccsts between the parties. At that
time, and prior to the entry of Judgment, appellants moved the district court for an
award of reasonable attorneys' fees and costs. That portion of the motion pertaining
to attomeys fees was summarily denied; costs were awarded to appellants through the
hearing on the preliminary injunction and to appellees for costs incurred thereafter
and through the trial on the merits.

No specific reasons were articulated by the court below for denying appellants'
motion for aftorneys fees although reference was made by the court to the fact that,
in the court's judgment, this case was not “an appropriate one" for the awarding of
attorneys fees. Costs were apportioned on the theory that up to and through the
preliminary injunction proccedings, appellants were the "prevailing party" and at the
trial on the merits appellecs were the ”prevailing party''. Appellants submit that
the court below was in error on both the refusal to award attorneys fees and on its
apportionment of costs. |

We begin with the observation by then Judge Burger, that public intercst groups:

« « (A)re generally among the best vindicators of the
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public interest . . . These groups are found in
every cormmunity; they usually concern themsclves
with a wide range of community problems and tend
to be representatives of broad as distinguished
from narrow interests, public as distinguished
from private or commercial interests. 25/

While American courts have traditionally been recluctant to award attorneys

fees to a party litigant, a growing number of Federal courts have made such awards

to public interest litigants serving the role of "private attorney general''. 1In the
present cause, appellant Environmental Defense Fund is serving in that role. On this
basis it is submitted that the court below erred in refusing to award attorney fees
and all costs, thus imposing an economic sanction on the appellant organization,

a charitable organizaticn funded entirely by charitable contributions, that has
sought nothing more than compliance with the Federal statutes and policies violated
by appellees.

In a variety of contexts, Congress has left enforcement of important reform
legislation to a public spirited private citizens and goal oriented organizations.
-Yet the pursuit of public rights in litigation of the present type is often cost-
prohibitive and few citizens or groups have the economic resources to prosccute
public interest litigation since the primary relief sought is almost always declaratory
and/or injunctive and not economic.

The economic problems confronting public interest group litigation first arose
in the civil rights area. The Supreme Court, in a '"citizen suit" controversy under
Federal civil rights legislation, has stated:

When the Civil Rights Act of 1964 was passed, it was evident
that enforcement would prove difficult and that the nation
would have to rely in part upon private litigation as a means
of securing broad compliance with the law. A Title IT suit is
thus private in form only. When a plaintiff brings an action
under that Title, he cannot recover damages. If he obtains

an injunction, he dees so not for himself alone but also as

a private attoimey general, vindicating a policy that Con-
gress considered ol the highest prioraty.  If successtul

zé/ Office of Commmication of United Church of Christ V. Federal Communications

T e |

Commission, 359 F.2d 9894, 1005 (D.C. Cir,, 1906).
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plaintiffs were routinelv forced to bear their own
attornocvs tees, rew avoricved parties would be in

a positicn to advance the public interest by invoking
the injunctive power ol the {fcderal courts. Newian V.
Pigoy Park Enterprise, 590 U.S. 400, 401, 402 (1963%).
(Emphasis supplied).

The awarding of attorney fees to a successful public interest litigant, then,
is a desirable and at times indispensible adjunct to the Congressional granting of
a private right of action. In certain instances, Congress has provided for such

an award in the statute itself. Piggy Park, supra. In other instances, Federal

courts, in effectuating Congressional policy, have implied through statutory con-
struction an "attorneys fees'" provision for public interest suits under the statute

in question. See Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970).

In Lee v. Southern Home Sites Corp., 444 F.2d 143 (5th Cir., 1971), the Court

dealt with the scope of the private remedy under 42 U.S.C. Sec. 1982, a statute
guaranteeing‘freedom.from discriminatory treatment in the enjoyment of property
rights. The statute is silent on the question of attorneys fees,but the Court
ne§ertheless found statutory authority to award attorneys fees:

We think the factors relied on in Piggy Park in inter-
preting the provision for awarding attorneys fees apply
also to suits under Section 1982. The policy against
discrimination in the sale or rental of property is
equally strong. The statute, under present judicial
development, depends on private enforcement . . . To
insure that individual 1itigants are willing to act
as private attorney generals to effectuate the public
purposes of the statute, attorneys fees shculd be as
available as under 42 U.S.C. Section 3612(c). Ibid.
at 147, 148.

Because of the analogous nature of environmental litigation to civil rights
litigation, in that both involve the pursuit of "public rights'', Federal courts
" have been re;eptive to awarding attorneys fees in litigation similar to the instant
cause.

In Sigra Club v. Lynn, F. Supp. , 5 ERC 1745 (W.D. Texas, 1973),

the district court awarded attorncys' fecs to the plaintiff Sierra Club despite the

fact that plaintif{ had not prcvailed in the litigation. The Court stated:
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After revicwing the facts here this Court is of the
belief that the rosition of the citizen plaintiff is

analogous to that of a plaintiff in a civil Tivhts
suit, wherein it has heen concluded that attornoyvs'
fees should be awarded unless the triai court con
articulate specific reasons for denial . . . AS in
the civil rights arca, the burden of assuring full
. compliance with the national envirommental policy
act has fallen upon concerned citizens. The mere
fact that there is no provision in the statute
for the awarding of attorneys' fees will not be
viewed as a ban to such an award. Ibid. at 1746.

Gmphasis supplied.)

In Natural Resources Defense Council v. Environmental Protection Agency,

F.2d » > ERC 1891 (Ist Cir., 1973), plaintiffs were successful in obtaining
 judicial relief requiring EPA to comply with certain of its obligations under the
Clean Air Act Amendments of 1970. Finding a statutory waiver of EPA's immmity
protection under 28 U.S.C. Section 2412, the Court awarded both costs and attorneys'
fees to the plaintiffs.  In doing so, the Court first noted the growing trend toward
an equitable distribution of litigation costs as a means of encouraging litigation
in the public interest. Ibid. at 1891-1892. Turning to the important policies and
goals embodied in the Clean Air Act Amendments of 1970, the Court stated:

he public suit seems particularly instrumental to the

statutory scheme when against the EPA itself, for only

the public -- certainly not the polluter -- has the

incentive to complain if the EPA falls short in one or

another respect; yet the lack of measurable interest

on the part of any individual member of the public, and

the difficulties inherent in complex litigation policies

of the EPA have been corrected, and others, upheld, have

been removed from the arena of dispute. Presumptively

the pubiic has benefitted . . . Under the circumstances

it seems fair and sensible that the EPA should be

taxed for petitioners' reasonable costs and attorneys'

fees. Ibid. at 1982.

It goes without saying that the policies and goals of NEPA, as previously recog-
nized by this Court, are equally as compelling and important as those recognized in
the Clean Air Act. It likewise goes without saying that public interest-oriented
litigants, of the type bringing this suit, have a crucial role to play in ensuring

agency compliance with the mandites of NEPA through the vehicle of public interest

litigation. Report of the Legal Advisory Committec of the Council on Environmentil
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Quality to the President, Dec., 1971, at 527.

The court below, in denying appellants' motion for reasonable attorneys' fees,
did not articulate the reasons therefors, and it could be argued that the denial
was a simple exercise of the ¢ourt's disc:“re‘;:ion.= Under ordinary circumstances, the
allocation of costs and attorneys fees is properly left to the trial judge, with
appeliate review left to findings of cbusc of discretion. Appellants submit, how-

ever, that the court's action below was based on a misapprehension of substantive

law, this being a new and growing area of the law, rather than on a simple abuse

of discretion. As such, the denial is clearly subject to reversal. Newton v.

Consolidated Gas Company, 265 U.S. 78 (1924).

The attorneys' fees problem in public interest litigation calls for more than an
exercise of a trial court's discretion, it calls for a substantive consideration of
the purposes behind applicable statutes put in issue. Federal appellate courts have
frequently reversed lower court rulings denying costs and fees in public interest
litigation where the lower court failed to appreciate the need for an award of costs

and fees under the applicable statutory scheme. E.g., Lee v. Southern Home Sites

[Enutniinlr vl

Corp., 444 F.2d 143 (5th Cir., 1971), supra.

In Mills v. Electric Auto Life, 396 U.S. 375 (1970), plaintiffs brought a private

action under Sec. 14a of the Securities Act of 1934. After plaintiffs prevailed on
the sole issue of liability, defendants filed an interlocutory appeal on the issue
of 1liability with the Court of Appeals, which reversed. The Supreme Court reversed

once more, reinstating the district court's decision, and in doing so ordered the

defendants to pay reasonable attorney fees despite the fact that damages had not becn

set, nor had a final judgment been entered. 1In the opinion of the Court, the right

to an award of attormneys fees is an integral part of . . .what constitutes a cause

of action under Sec 14a . . ." Tbid. at 390. Thus, as viewed by the Court, the ques-
tion was onc of determining oy purpose, not of a trial court's discretion and,
as such, the Supreme Court I opellate jurisdiction to answer an essentially "legal"

question.
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1

Appellees can be cxpected to contend that despite the clear applicability of t!.-
decisions and doctrines herctofore discussed to the present cause, that they othervise
are immme from the levying of attorneys fees under 28 U.S.C. Sec. 2412, which pro-
vides in pertincnt part:

- Except as otherwise specifically provided by statute,
a judgment for costs . . . but not including the fees
and expenses of attorneys may be awarded to the pre-
vailing party in any civil action brought by or against

the United States or any agency . . . of the United
States . . .

)

While Sec. 2412 is a relinquishment of the sovereign's immmity protection as /
:i\
to costs, which protection existed under Sec. 2412 prior to its amendment in 1966, %

i
i

the new Sec. 2412 retains vestiges of imﬁunity for the payment of attorneys fees. /ﬁ
Thus, the central jurisdictional question posed'by the appellants' request for attor-
‘neys' fees is whether appellee Tennessee Valley Authority (TVA) is an "agency . . . of
the United States™ for the purposes of Sec. 2412. Appellants submit that it is not,
and that TVA has none of the protections of sovereign immumity save when it acts in
the name of the sovereign in condemmation actions, and that, therefore, there is no
'jurisdictional barrier that exists to the awarding of attorneys fees against TVA.

TVA is but one of many corporate entities created by the Congress to perform
governmental functions. It is settled that the Congressional creation of a corpora-
tion does not confer on the entity aﬁy protec£ions of the sovereign and that immmity
protection must by statute be specifically and unequivocally granted. For instance,

in Keifer and Keifer v. Reconstruction Finance Corp., supra, 306 U.S. 381 (1938), the

Supreme Court addressed itself to a Federal corporation's protection from litigation

1700
o<

under sovereign immunity principles where the organic legislation contained no lancuas
relative to the corporation's power and susceptibility to '"sue or be sued'". The Court

held:

Therefore, the government does not become the conduit of its
immmity in suits against its agents or instrumentalitics
merely because they do its work . . . For more than a hundred
years corporations have been used as apencies for doing work
of the goveinment. Congress may create them as appropriate
means of executing the powers of governments . . . But this
would not confer on such corporations legal Tmmunity even if




the conventional to-sue-and-be sued clause were omitted
Congress may, of course, endow a goverrmental corparation
with the government's immuonity.  But always the question is:
has it done so? 1bid. at 388, 389, (Citations omitted).

° .

Under Keifer, supra, then, the test is not whether Congress has permitted a

corporation to sue or be sued, but whether Congress conferred an immunity not other i

available. -

The Keifer doctrine was expanded in Reconstruction Finance Corporation v. J. G.

Menihan Corp., 312 U.S. 81 (1940), where the Court dealt with the more germane questicn

of Federal corporate immmity from taxation of statutory costs under the then existing
Rule 54(d) standards which prohibited the tiexing of costs against "the United States.
and agencies . . . only to the extent permitted by law'". Noting that "immunity is not
to be presumed,’ the Court held: .

Congress has expressly provided that the Reconstruction
Finance Corporation shall have power 'to sue and be sued,

to complain and defend, in any court of competent juris-
diction State or Federal'. There is nothing in the sta-
tutes governing its transactions wiich sucaests anv inten-
tion of Congress that in suing and beine sued, the Corpora-
tion should not be subject to the ordinary incident of un-
successful litigation 1n being liable for that which might
properly be awarded avainst a private party in 4 similar
casc. Ibid. at 83. (Emphasis supplied).

And:
The payment of costs by the unsuccessful litigant, awarded by
the court in the proper exercisc of the authority it possesses,
is manifestly such an incident (to the witholding of immmity).
The additional allewance made by courts of eauity in accord-
ance with sound cquity practice is likewise such an incident.
(Citing Sprague v. Ticonic Nat'l. Bank, 307 U.S. 161 (1959),

which dealt with a court's equitable power to award attorneys'

fees). Ibid. at 85. (Bmphasis supplied).

As the court pointed out in Keifer, Congress has the power to grant immumnity to
Federal corporations, and if it does so, Federal courts will respect that grant of

immunity. Congress has granted Ilimited bmmunity, for instance, to the Federal Savings

and Loan Insurance Corporation (FSLIC), where it has provided in its organic legislatic

that ". . . (FSLIC) shall be deemed to be an agency of the United States within the
meaning of section 451 of Title 28", 12 U.S.C. Section 17350(Kk) (L) (A). Title 28 U.S.C.

Section 451 contains definitional criteria for all of Title 28, includir  ~ction 2417,

8l
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In Cassata v. PLiiC, 445 Fo2d 122 (7th Cir. 1971), the Court recognized the impoy-
tance of the language in the FSLIC's organic language and thercfore concluded that the
agency was and 1s not amenable to an award of attorneys' fees under the well-establishe.

principles of Keifer and Reconstruction Iinance Corp., both supra.

Congress has granted no such mmunity to TVA, as can be seen from a reading of 16
U.5.C. Sec. 831, unless TVA is proceeding in condemnation actions in the name of the

United States as required by 16 U.S.C. Sec. 833. This Court recognized as much in U.S.

ex rel TVA v. Pressnel, 328 F.2d 580 (6th Cir. 1964), where the condernee unsuccessfully
sought costs from TVA: This decision was after the passage of 28 U.S.C. Section 451 bus
before the liberalization of Section 2412. Thus, the question posed was whether TVA, as
a corporation created by Congress, is an agency of the United States within the meaning

of Section 2412. This Court held that it was and is, but only in condemnation actions.

Had TVA been the Teal party in interest,  this Court pointed out, costs would have been
allowable notwithstanding the then existing Section 2412 prohitition under Keifer and

Reconstruction Finance Corporation, supra.

Other courts have held that TVA is not to be treated as a Federal agency within the

meaning of other provisions of Title 28. In Natural Resources Defense Council v.

nessee Valley Authority, 459 F.2d 255, 3 ERC 1976 (24 Cir., 1972), the Court held that

TVA is not a Federal agency within the meaning of 28 U.S.C. Section 1391, relating to
venue. The Court reasoned that TVA, unlike other Federal agencies, ”.h. . operates in
much of the same way as an ordinary business corporation, under the control of its
directors in Tennessee, énd not under that of a cabinet officer or independent agency
headquartered in Washington . . ." Ibid. at 257.

Accordingly, on the basis of the foregoing authorities, the district court erred

in failing to award reasonable attorneys' fees and all costs to appellants.

CONCLUSION

The judgment of the district court should be reversed and further construction of

the Tellico Project enjoined until such time, if ever, as TVA complies with each of the

statutes velied upon in this Brief.

Respectfully submitted,
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