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CHINA’S WTO ACCESSION: ECONOMIC,
LEGAL, AND POLITICAL IMPLICATIONS

KAREN HALVERSON*

Abstract: This Article discusses the unparalleled economic, legal, and
political change that has confronted China during WTO accession. The
Article focuses on the relationship between China’s unique WTO
accession process and China’s reform over the past two decades. The
author suggests that WT'O accession has acted as a lever for economic
and legal reform by locking in reform and making it irrevocable. The
Article begins with a historical background of China’s long road to
accession and the way that this process worked to further the previously
instated economic reform program. Next, the Article analyzes the
manner in which WTO accession has initiated profound legal reform.
The final section of the Article discusses the effects of adhering to
WTO-related obligations on the future of political reform and suggests
that the resulting weakened control of the Communist Party may
ultimately lead either to continued growth and political liberalization or
to mass unrest and a backlash of government repression.

INTRODUCTION

As one of the newest members of the World Trade Organization
(WTO),! China is unique in a number of respects. First, it is by far the
largest economic power among developing country members. By tra-
ditional measures, China fits well within the definition of a developing
country—in most regions of the country, per capita GDP remains be-

* © 2004, Karen Halverson, Associate Professor, John Marshall Law School; J.D., Harvard
Law School (1990) (7halvers@jmls.edu). This Article grew out of a paper that was presented
at a conference of the International Economic Law Group of the American Society of Inter-
national Law at Georgetown University Law Center (October 2002). I thank the participants
of the conference who offered comments on the paper, along with my able research assis-
tants, Erik Johansen, Carrie Byrnes, and Xin Gu. This Article also draws on the insights of
Chinese officials and scholars I have encountered at John Marshall and at the University of
Illinois-Chicago, where I teach a course on China’s WTO accession.

1 China became a member of the WTO effective December 11, 2001. Taiwan’s acces-
sion became effective in January 2002. The Former Yugoslav Republic of Macedonia (FY-
ROM) is the newest WTO member; its accession became effective in April 2003. A current
list of WTO members is available at http://www.wto.org (last visited Apr. 22, 2004) [here-
inafter WT'O Website].
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low $1000.2 Indeed, during its negotiations for accession to the WTO,
China argued that it should be entitled to the special and differential
treatment extended to developing countries in the WT'O agreements.3
At the same time, China stands apart from other developing countries
as a producer of, and a magnet for, foreign investment. According to
recent WI'O data, China was the seventh largest merchandise ex-
porter in the world, with aggregate exports of $249 billion in 2000.* In
addition, China received an estimated $46.8 billion in foreign direct
investment (FDI) in 2001, making it one of the world’s largest recipi-
ents of foreign investment—second only to the United States if FDI
flows to Hong Kong are included.? Thus, China is both a developing
country and an economic powerhouse.

China is also unique in a second respect; it is the only major
WTO member that is still Communist.® In 1982, six years after the end
of the Cultural Revolution, the Chinese Communist Party (CCP)
adopted a new Constitution reflecting Deng Xiaoping’s ideas for

2 Of China’s thirty-one provinces, only ten reported per capita GDP above USD $1000,
according to data from 2000. The province with the highest GDP was Guangdong
($11,636) and the lowest was Guizhou ($299). CHINA DEVELOPMENT BRIEF, 250 CHINESE
NGOs: C1viL SOCIETY IN THE MAKING 127, 149 (2001) (based on data drawn from State Sta-
tistical Bureau, 2000 China Statistical Yearbook) (on file with author).

3 See, e.g., WT'O Working Party on the Accession of China, Report of the Working Party on
the Accession of China, WT/ACC/CHN/49 (Oct. 1, 2001), para. 171, http://www.uschina.
org/workingpartyreport.doc (addressing China’s ability to benefit from certain rules un-
der the WT'O Agreement on Subsidies and Countervailing Measures that are available to
developing countries) [hereinafter Working Party Report]; see also Frederick M. Abbott,
Reflection Paper on China in the World Trading System: Defining the Principles of Engagement, in
CHINA IN THE WORLD TRADING SYSTEM: DEFINING THE PRINCIPLES OF ENGAGEMENT 26-28
(Frederick M. Abbott ed., 1998) (describing how, during accession negotiations with the
WTO Working Party, China insisted on being considered a “developing country” member
of the WTO).

4 The figure for China’s exports does not include exports from Hong Kong, which to-
taled $202.4 billion in 2000 (of which only $23.7 billion constituted domestic exports and
$178.8 billion re-exports). Press Release, World Trade Organization, World Trade Slows
Sharply in 2001 Amid the Uncertain International Situation, tbl. 1.5 (Oct. 19, 2001), at
http:/ /www.wto.org/english/news_e/pres01_e/pr249_e.htm.

5 According to the 2002 UNCTAD World Investment Report, China and Hong Kong to-
gether received an estimated $69.7 billion in FDI in 2001. The United States was the world’s
largest recipient in 2001, with aggregate FDI of $124.4 billion. The FDI received by China
and Hong Kong amounts to over two thirds of FDI inflows to Asia and the Pacific during the
same period ($102.3 billion), and well over twice the amount of FDI invested in Central and
Eastern Europe ($27.2 billion). U.N. CONFERENCE ON TRADE & DEV., WORLD INVESTMENT
ReporT 2002, at 303-06, UNCTAD/WIR/2002 & Corrigendum (2002), http://www.unctad.
org/en/docs//wir2002_en.pdf.

6 The only other Communist member of the WTO is Cuba. See infra note 83 (describ-
ing Cuba).
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modernization and market reform.” Since that time, China’s reform
effort has continued at an extraordinary pace, as the Party has in-
creasingly staked its legitimacy on China’s ability to sustain high levels
of economic growth. As a result of Deng Xiaoping’s reforms, China
has largely transformed its economy. However, it remains under the
control of a Communist apparatus that struggles to maintain domi-
nance even as it embraces modernization. Jiang Zemin’s “three repre-
sents” campaign, which emphasizes the CCP’s role in representing the
interests of capitalists along with the interests of workers and peasants,
is part of an ongoing effort by the Party to reform and revive itself.
The CCP has opened its membership to entrepreneurs and may soon
appoint several prominent businessmen to high positions within the
Party.? Currently, China is undergoing its first peaceful change of
leadership in decades, as Jiang Zemin and other top CCP officials step
down and cede control to a new generation of leaders.® China is
therefore at a turning point, both in terms of the transfer of power
within the CCP and its new status as a WI'O member.

7 China’s 1982 Constitution formalized a departure from Soviet-style Communism that
began in December 1978 when Deng Xiaoping first announced China’s “open door” policy.
The 1982 Constitution emphasizes “socialist modernizations,” provides a constitutional basis
for foreign investment and its protection, and allows for the development of an “individual”
economy alongside the socialist economy. See JiaANFU CHEN, CHINESE Law: TowarDs aN UN-
DERSTANDING OF CHINESE LAw, ITs NATURE AND DEVELOPMENT 67-69 (1999).

8 The “three represents” campaign was launched several years ago by former CCP
General Secretary Jiang Zemin. The basic gist of the campaign is that, in order to prosper
in the new millennium, the Communist Party must represent not only the workers’ and
the peasants’ interests but also the development needs of the country’s “advanced produc-
tive forces.” See, e.g., Full Text of Jiang’s Speech at CPC Anniversary Gathering, XINHUA NEWS
AGENCY, July 1, 2001, available at LEXIS, News Library, Xinhua File (text of Jiang Zemin’s
speech, which refers to the “Three Represent’s” as the “source of strength” of the Party
and the basis on which to build the Party into the new century); see also Erik Eckholm,
Likely to Be a Best Seller in China: It’s No Mystery, N.Y. TiMEs, at A3, June 1, 2000 (describing
the launching of the “Three Represents” campaign).

9 Entrepreneurs who are thought to be candidates for high government or CCP posi-
tions include the chairmen of two of China’s most successful companies: the Legend
Group (maker of personal computers) and the Haier Group (home appliance manufac-
turer). See Joseph Kahn, China’s Communist Party, ‘to Survive,” Opens Its Doors to Capitalists,
N.Y. TimEs, Nov. 4, 2002, at A10.

10 See Elizabeth Rosenthal, In Ceremony with No Surprises, China Formally Changes Leaders,
N.Y. TiMES, Mar. 15, 2003 (late ed.), at A4 (reporting that Hu Jintao replaced Jiang Zemin
as General Secretary of the CCP at the 16th CCP Congress in November 2002). At the
annual session of the National People’s Congress in March 2003, Wen Jiabao replaced Zhu
Rongji as prime minister, Wu Bangguo replaced Li Peng as Chairman of the National Peo-
ple’s Congress, and Hu Jintao took over Jiang Zemin’s position as state president. Jiang
Zemin will retain his title as chairman of the Central Military Commission. The Survivor
Takes Over, THE EcoNOMIST, Mar. 22, 2003, available at LEXIS, News Library, Econ File. See
generally Who's in Charge Now?, THE EcoNoMIsT, Mar. 22, 2003, at 40.
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The trajectory of China’s reform process over the past two decades
mirrors China’s lengthy process of joining the WT'O. This Article ana-
lyzes the relationship between these two processes. China’s experience
as a WI'O member is unique. Perhaps in no other country has WI'O
accession had such a profound impact on economic, legal, and political
change as in China. Notwithstanding concerns expressed in the past by
WTO members regarding China’s ability to comply with the obligations
of WI'O membership,!! more current developments suggest that the
threat to reform in China does not stem so much from any lack of
commitment on the part of the CCP,!2 but rather from the possibility
that disaffected groups in China will ultimately destabilize the political
system. The irony of China’s situation is that the process of WI'O acces-
sion, by accelerating market reform and expanding the private sector,
has exacerbated income inequality in the country.

Part I of this Article describes China’s accession process, high-
lights the role the WI'O has played in propelling forward China’s
economic reform program, and contrasts China’s experience with
that of other Communist countries that joined the General Agree-
ment on Tariffs and Trade (GATT) during the 1960-70s. Part II ex-
amines the ways in which WTO accession has provided an impetus to
legal reform. Finally, Part III speculates on the extent to which
China’s WI'O-related commitments will lead to political reform in the
future.

11 See, e.g., 146 CoNG. REc. H3036 (daily ed. May 15, 2000) (statement of Rep. Nancy
Pelosi) (during the debate over whether to grant China Permanent Normal Trade Rela-
tions (PNTR), questioning whether the Chinese would “begin for a change, a drastic
change, to start honoring the[ir] commitments”); see also NicHOLAS R. LARDY, INTEGRAT-
ING CHINA INTO THE GLOBAL EcoNomy 136 (2002) (noting frequent assertions during the
PNTR debate that China had systematically failed to live up to its international trade obli-
gations); Public Citizen, Permanent Normal Trading Relations with China (PNTR), at
http:/ /www.citizen.org/trade/issues/china/index.cfm (last visited Apr. 22, 2004) (state-
ment of Public Citizen against the granting of PNTR to China). Lardy demonstrates how,
notwithstanding some delays and lapses in implementing some aspects of its commitments,
the assertions of systematic noncompliance by China are not supported by the evidence.
LARDY, supra, at 137-41.

12 See, e.g., U.S. TRADE REPRESENTATIVE, 2002 REPORT TO CONGRESS ON CHINA’S WTO
CompLIANCE 3 (2002), http://www.ustr.gov/regions/china-hk-mongolia-taiwan/2002-12-
11-China_WTO_compliance_report.PDF [hereinafter CoMPLIANCE REPORT] (concluding
that, while concerns remain, China’s leadership generally made “significant progress” in
effecting systemic changes and in implementing its WTO commitments during its first year
as a WT'O member).
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I. CHINA’S AcCESSION PrRocESS AND THE WTO'’s ROLE
IN EcoNnoMic REFORM

A. History

No country has endured as lengthy an accession process to the
GATT/WTO as China, nor has any country acceding to the WI'O been
asked to take on as many concessions as the price for admission. From
the date that China was first granted observer status to the GATT to the
date that China finally acceded to the WTO, almost twenty years
elapsed.!® Some of the extraordinary terms to which China agreed to
be bound as a WI'O member are described below.

Generally speaking, the WT'O accession process formally begins
when a country informs the WI'O Director-General of its desire to
join.* The WT'O General Council then forms a “working party” of
members to examine the application.!> After basic principles and poli-
cies have been resolved with the working party, individual WT'O mem-
bers enter into bilateral negotiations with the applicant country over
the specific undertakings that the applicant will agree to as a condition
of WI'O membership.1® Upon completion of these bilateral negotia-
tions, the working party finalizes the accession terms in three docu-
ments: the working party report, the protocol of accession, and the at-
tached schedules containing the new member’s specific liberalization

13 China was granted observer status in the GATT in November 1982 and became a
member of the WTO in December 2001—nineteen years and one month later. For an
official account of the chronology from the Chinese side, see Ministry of Foreign Affairs of
the PRC, Bilateral Agreement on China’s Entry to the WTO between China and the
United States (Nov. 17, 2000) {on file with author) [hereinafter PRC Ministry of Foreign
Affairs].

14 BERNARD M. HoEkMaN & MicHEL M. KosTecki, THE PoLiTicaAL ECONOMY OF THE
WorLD TRADING SysTEM: THE WTO AND BEYOND 65 (2001). Typically, by the time a coun-
try applies for membership, the applicant has already obtained observer status. Id. Ob-
server governments to the WI'O must commence accession negotiations within five years
of becoming observers. Current observer governments include Russia, Vietnam, and Saudi
Arabia, and a current list is available at the WT'O Website, supra note 1.

15 The applicant must then submit to the WI'O a memorandum describing any aspects
of the country’s trade and economic policies that would potentially affect obligations con-
tained in the WT'O agreements. This memorandum forms the basis for negotiations between
the applicant and the working party. See World Trade Organization, Membership, Alliances
and Bureaucracy, at http://www.wto.org/english/thewto_e/whatis_e/tif_e/rg3_e.tm (last
visited Apr. 22, 2004) [hereinafter WTO Membership].

16 Although the negotiations are bilateral, the commitments apply to all WTO mem-
bers under the most-favored nation principle. Id.
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commitments.!” The final accession terms are then presented to the
WTO body for a vote. If two-thirds of the WI'O’s existing members vote
in favor of accession, then the applicant may sign the protocol and join
the WTO.18

Since China was a founding member of the GATT," its initial ap-
plication in 1986 was for “resumption” of its membership as a GATT
Contracting Party.? A number of complications and intervening events
prolonged China’s accession process. By spring of 1989, China and the
United States had almost completed bilateral negotiations on the terms
of China’s membership to the GATT.2! However, the Chinese govern-
ment’s crackdown on pro-democracy demonstrators at Tiananmen
Square resulted in the imposition of economic sanctions and an abrupt
suspension of active negotiations until October 1992.22 Although China
was a signatory to the Uruguay Round agreements, it was unable to
conclude its accession negotiations by 1995, when the WTO entered
into force. Thus, the GATT working party converted to a working party
on China’s accession to the WI'O. Momentum on China’s application
was finally provided when the United States and China concluded a
bilateral agreement on China’s entry into the WT'O in November 1999.
This led to the conclusion of a bilateral agreement on WTO entry be-
tween China and the European Union, the passage of Permanent
Normal Trade Relations (PNTR) legislation by the U.S. Congress,? and

17 China’s accession terms are contained in the WTO Report of the Working Party on
the Accession of China, supra note 3, and in World Trade Organization, Accession of the
People’s Republic of China, WT/L/432 (Nov. 10, 2001), http://www.uschina.org [hereinafter
Protocol].

18 WTO Membership, supra note 15; see also HOEKMAN & KOSTECKI, supra note 14, at
65-66.

19 China was an original Contracting Party to the GATT. After the 1949 revolution and
the split between the Communists and the Kuomingtan (KMT), the KMT leaders withdrew
China from the GATT. Jeffrey L. Gertler, The Process of China’s Accession to the World Trade
Organization, in CHINA IN THE WORLD TRADING SYsTEM 65-66 (Frederick M. Abbott ed.,
1998)

2 PRC Ministry of Foreign Affairs, supra note 13.

21 Gertler, supra note 19, at 6.

22 According to the Chinese government, the bilateral talks were expected to be con-
cluded by the end of the year but were interrupted when “political disturbances” took
place and Western countries, led by the United States, imposed sanctions. PRC Ministry of
Foreign Affairs, supra note 13.

2 The Jackson-Vanik Amendment to the 1974 Trade Act, 19 U.S.C. § 2432, prohibits
the United States from granting unconditional MFN status to any nonmarket economy
country that denies its citizens the freedom to emigrate. Until Congress passed legislation
granting PNTR status to China in September 2000, MFN status had to be renewed annually
by the President and approved by Congress. See HOERMAN & KOSTECKI, supra note 14, at
404. Thus the granting of PNTR status for China cleared the way for the United States to
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ultimately the WT'O vote on China’s accession, which occurred at the
Doha Ministerial Meeting in November 2001. The events leading up to
China’s WTO accession are summarized in Table 1 below.

Table 1: Events Leading Up to China’s WTO Accession

Year Event

1948 | GATT goes into effect (China is a Contracting Party)

1950 China withdraws from GATT

1982 China granted observer status in GATT

1986 [ China notifies GATT of intent to renegotiate terms of membership

Hong Kong becomes a GATT Contracting Party

1987 [Working party on China’s membership to GATT established

1989 | Discussions of China’s membership suspended until 1992 due to government
crackdown

1992 | Working party on Taiwan’s accession established

1994 Uruguay round of trade negotiations completed (China is a signatory)

1995 WTO enters into force; China applies for accession to WTO

1999 [United States and China sign bilateral agreement on China’s accession

2000 U.S. Congress passes PNTR legislation

EU and China sign bilateral agreement on China’s accession

2001 China’s accession to WTO becomes effective (Taiwan joins shortly thereafter)
Sources: HOERMAN & KOSTECKI, supra note 14, at 403—05; Gertler, supra note 19, at 66; PRC
Ministry of Foreign Affairs, supra note 13; WTO Website, supra note 1.

There were a number of political events that disrupted relations
between the United States and China and slowed progress on WI'O
accession talks, such as NATO’s bombing of the Chinese embassy in
Belgrade in May 1999.2¢ However, China’s application was complicated
by other factors as well. First, as mentioned in the Introduction,®
China’s dual status as a developing country and economic power posed
a dilemma. While China’s negotiators insisted on “special and differen-
tial” developing country treatment, WI'O members viewed China as a
major source of cheap labor imports and thus a threat to domestic in-
dustry.26 Second, WI'O members were concerned with the planned na-

extend MFN treatment to China as required under Article I of GATT. For the history of
MEFN status and the Jackson-Vanik Amendment, see Di Jiang Schuerger, The Most Favored
Nation Trade Status and China: The Debate Should Stop Here, 31 J. MarsHALL L. Rev. 1321,
1324-30 (1998).

2¢ Other political obstacles included the Taiwan question, U.S. concern over intellec-
tual property enforcement in China, and the U.S. tendency to link human rights issues
with trade. See generally Joseph Fewsmith, China and the WI'O: The Politics Behind the Agree-
ment, NBR ANaLys1s, Dec. 1999, at 23, available at http://www.nbr.org.

25 See supra notes 2-5 and accompanying text.

26 See HOERMAN & KOSTECKI, supra note 14, at 403.
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ture of China’s economy and sought evidence of sufficient market ori-
entation as a condition to membership.?” Business interests pressed for
increased market access and commitments to promote transparency as
a price for China’s accession.?® China initially resisted many of these
demands but shifted its stance in early 1999.2 Finally, increased sub-
stantive coverage of the Uruguay Round agreements (including intel-
lectual property protection, trade in services, and agriculture) broad-
ened the scope of commitments demanded as a price of admission.30

B. C}zina ’s Protocol

China’s WTO obligations, in many respécts, span further than
the obligations of the WTO’s existing members.3! When one takes
into account the size of China’s economy, its status as a developing
country, and the degree to which China (until very recently) operated
as a planned economy, the extent of China’s commitments are un-
precedented.®*? Summarized below are some of the more significant
concessions that China agreed to in its protocol:

27 Id.

2 [d.

29 See Fewsmith, supra note 24, at 27-28 (discussing the factors that led the Chinese
leadership to offer substantial concessions to the United States in order to conclude a
bilateral agreement on WTO accession).

% See HOEKMAN & KOSTECKI, supra note 14, at 67 (discussing reasons why WTO acces-
sion has become “considerably more burdensome” than it was during the GATT era).

3 For a sector-by-sector comparison of China’s commitments with those of other WTO
members, see LARDY, supra note 11, at 69-79. China has not only agreed to comply with
the terms of the WT'O agreements, but, as discussed below, China has agreed to a number
of rules that “go far beyond” the rules that bind other WI'O members, including those
members that joined the WTO after 1995. Id. at 80.

32 Although the magnitude of China’s commitments exceeds that of other formerly
Communist countries who have acceded to the WTO, aspects of China’s terms of acces-
sion, such as the special safeguard rule and China’s designation as a “nonmarket econ-
omy” for purposes of anti-dumping determinations, have their precedent in earlier rules
developed to address the special challenges of trade with Eastern Bloc communist coun-
tries. See infra notes 82-103.

China is not the first country to face discriminatory treatment in its efforts to join the
world economic community. When Japan joined the GATT in 1955, fourteen member
countries invoked a special “Japan article” to withhold mostfavored nation treatment to
Japanese products. See generally Philip H. Trezise, US-Japan Trade: The Bilateral Connection, in
THE PoLrTics OF TRADE: US AND JAPANESE POLICYMAKING FOR THE GATT NEGOTIATIONS 1
n.1 (Michael Blaker ed., 1978). During the first years of Japan’s membership in the GATT,
the U.S. government bypassed GATT procedures and pressured the Japanese government
to impose “voluntary” export restraints on Japanese textile producers, which effectively
subjected Japanese exports to quotas and price controls. Id. at 2-3. In addition, when Po-
land, Hungary, and Romania acceded to the GATT in the 1960-70s, the Contracting Par-
ties required that the protocols of accession for these countries reserve the right for the
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* Market access in goods. China agreed to reduce tariffs on industrial
goods to an average rate of 8.9% and to sustain this average against
future increase. China’s average tariff level on industrial goods is
thus just a fraction of that prevailing in a number of large, devel-
oping countries, including India (32.4%), Brazil (27%), and In-
donesia (36.9%).38

® Market access in services. Under the General Agreement on Trade in
Services (GATS), China agreed to liberalize a number of service
sectors that were previously closed or severely restricted to foreign
investment. China made commitments in all sectors covered by the
GATS, including financial, telecommunications, distribution, and
legal services.34

o Agriculture. China agreed to eliminate quotas on all but a few agri-
cultural goods%® and to eliminate export subsidies on agricultural
goods.? The Development Research Center (part of the PRC State

Contracting Parties to take special, country-specific safeguard action in the event that the
acceding state’s exports would cause “serious injury” to domestic producers. Se¢c K. Grzy-
bowski, Socialist Countries in GATT, 28 Am. ]J. Comp. L. 539, 549 (1980); sce also M.M. Kos-
TECKI, FAST-WEST TRADE AND THE GATT SysTEM 107 (1978) (describing the safeguard
clause). Western European countries maintained discriminatory quantitative restrictions
against Polish, Hungarian, and Romanian exports, and the United States refused to ex-
tend MFN treatment to Hungary and Romania, even after these countries joined the
GATT. See KOSTECKI, supra, at 98-99.

33 LARDY, supra note 11, at 79.

%4 The extensive and detailed commitments are set forth in a fifty-five-page schedule to
China’s Working Party Report. WTO Working Party, Report of the Working Party on the
Accession of China, Part I—Schedule of Specific Commitments on Services, WI/ACC/
HN/49/Add.2 (Oct. 1, 2001), http://www.uschina.org/specificcommitment.doc [hereinaf-
ter Schedule of Specific Commitments].

For example, China has agreed to eliminate all “non-prudential” restrictions on the
banking sector, including ownership and operation restrictions, by December 2006. If they
meet the minimum asset requirements spelled out in the Schedule, foreign banks will be
allowed to establish subsidiaries in China and will be able to engage in local currency
transactions after three years of profitable business operation in China. /d. at 35-36; see also
infra notes 75-81.

% Under the WTO Agreement on Agriculture, members agreed to replace quantitative
restrictions on agricultural goods with tariffs. HOEkMAN & KOSTECKI, supra note 14, at 217.
China agreed to replace all but a few agricultural quotas with tariffs and to utilize tariff-
rate quotas (i.e., a low tariff in effect until a specified quota of imports has been reached,
after which time a much higher tariff becomes effective, thus functioning like a quota with
fewer trade-distorting effects) for a list of ten commodities. See Frederick W. Crook, Betting
the Farm: The WT'O’s Impact on the Agricultural Sector, CHINA Bus. REv., Mar.—Apr. 2002, tbl. 1,
http://www.chinabusinessreview.com.

% China’s commitment to reduce subsidies on agricultural exports to zero can be con-
trasted with comparable commitments of the EU (reduced export subsidies by 36%, to
$8.496 billion), the United States (same, to $594 million), and Mexico (reduced by 26%,



328 Boston College International & Comparative Law Review [Vol. 27:319

Council) estimates that, due to the adjustments brought by phas-
ing out quotas and subsidies on agricultural goods pursuant to its
WTO commitments, China will lose 11.3 million jobs in the agri-
cultural sector.3

® Subsidies. By signing on to the Agreement on Subsidies and Coun-
tervailing Measures (SCM Agreement),38 China in effect agreed to
make subsidies to state-owned enterprises subject to countervailing
duty actions. With limited exceptions, China agreed not to take
advantage of the special provisions in the SCM Agreement that are
applicable to developing countries.?® China also expressly agreed
to eliminate export subsidies on industrial goods upon accession.*

* Transparency-related commitments. China specifically agreed to trans-
late into one of the WT'O languages and make publicly available#!
all WT'O-related law, to apply such law in a uniform and neutral
manner, and to allow judicial review of administrative decisions re-
lating to such implementation.*? China also agreed to be subject to
annual, “transitional” reviews of its compliance with WI'O-related
obligations for eight years following accession.

to $553 million). INTERNATIONAL TRADE CENTRE/COMMONWEALTH SECRETARIAT, BUsI-
NESS GUIDE TO THE WORLD TRADING SysTEM 180 (2d ed. 1999).

%7 Lardy, supra note 11, at 109-10. In other words, the number of agricultural workers
alone that will be displaced amounts to over a third of Canada’s population.

3 Agreement on Subsidies and Countervailing Measures, Apr. 15, 1994, Marrakesh
Agreement Establishing the World Trade Organization [hereinafter WT'O Agreement], An-
nex 1A, LEcaL INSTRUMENTS —REsSULTs oF THE UrRuGcuay Rounp, 33 LL.M. 1125 (1994)
[hereinafter SCM Agreement]. ’

39 See infra note 71 and accompanying text.

4 Protocol, supra note 17, pt. I, para. 10(3). China’s commitments under the SCM
Agreement are discussed in detail in Part I.C below.

41 See Working Party Report, supra note 3, para. 334. China’s representative to the
WTO Working Party on China’s accession stated that China would make available transla-
tions “in one or more of the official languages of the WT'O” (i.e., either English, French,
or Spanish) all WTO-related laws, regulations, and other measures. Id.

42 See Protocol, supranote 17, pt. I, para. 2.

4 See id. pt. I, para. 18. China’s protocol provides for a “transitional review mecha-
nism,” or a review by the WTO of the implementation by China of its commitments under
the protocol and under the WTO agreements each year for eight years following accession.
Id. This review is analogous to the Trade Policy Review Mechanism (TPRM) that was in-
cluded in the Uruguay Round agreements. The purpose of the TPRM is to enhance trans-
parency and understanding of WI'O member countries’ trade policies and practices
through regular monitoring. See World Trade Organization, Trade Policy Reviews, at
http://www.wto.org/english/tratop_e/tpr_e/tpr_e.htm (last visited Mar. 19, 2004). The
frequency of TPRM review for any given WT'O member increases with the overall amount
of that member’s trade; the largest trading country, the United States, is subject to TPRM
review every two years. Smaller countries may be reviewed every six years. Id.; see also
HoxrkMAN & KOSTECKI, supra note 14, at 63.
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® Nonmarket economy treatment in anti-dumping cases. Where a product
that is subject to an anti-dumping investigation is exported from a
nonmarket economy, the WI'O Anti-Dumping Agreement allows
authorities to determine the dumping margin by “constructing”
the value of the product in the home market.#* Under U.S. anti-
dumping practice, authorities follow the controversial approach of
utilizing the input costs of a “surrogate” third country for purposes
of determining the constructed value.?5 Observers have severely

China’s protocol, by subjecting China to annual reviews for eight years, exceeds the
requirements of even the largest WI'O members under the TPRM. China’s first transi-
tional review was conducted at the end of 2002. See WT'O Council for Trade in Goods, Re-
port of the Council for Trade in Goods on China’s Transitional Review, G/L/596 (Dec. 3, 2002);
WTO Council for Trade in Services, Transitional Review Under Section 18 of the Protocol on the
Accession of the People’s Republic of China, S/C/15 (Nov. 8, 2002); WTO Council for Trade-
Related Aspects of Intellectual Property Rights, Transitional Review Under Section 18 of the
Protocol on the Accession of the People’s Republic of China, IP/C/26 (Dec. 3, 2002). These re-
ports are available online at http://docsonline.wto.org.

4 Agreement on Implementation of Article VI of the General Agreement on Tariffs
and Trade 1994, Apr. 15, 1994, art. 2.2, WTO Agreement, supra note 38, Annex 1A, LEGAL
INSTRUMENTS —RESULTS OF THE URuGuUAY Rounp, 33 LLM. 1125 (1994) [hereinafter
Anti-Dumping Agreement]. The anti-dumping margin of a given product is normally de-
termined by comparing the price charged for the product in the home market of the ex-
porting country with the price charged for the product upon export. Id. Article 2.2 of the
Anti-Dumping Agreement provides that when, due to the particular domestic market situa-
tion of the exporting country, the price charged at home “do[es] not permit a proper
comparison,” a constructed value may be determined. In determining constructed value,
authorities calculate the home market value of the product by adding production costs to
a reasonable amount for administrative costs, marketing costs, and profits. Id. Such costs
and profits may be determined on the basis of actual records kept by the producer under
investigation, or, where that is not possible, on the basis of: (i) actual costs and profits in-
curred by producers in the same domestic market of products in the same general cate-
gory; (ii) a weighted average of costs and profits incurred by producers under investiga-
tion in the same domestic market of like products; or (iii) “any other reasonable method.”
Id.

4 John H. Jackson, State Trading and Nonmarket Economies, 23 INT'L LAWYER 891, 905
(1989). Professor John Jackson describes the “surrogate country” method of constructing
value under U.S. anti-dumping law:

In a case involving alleged dumping from a nonmarket economy, the U.S.
authorities would examine the product in the nonmarket economy and estab-
lish all the various input components (parts, labor, overheads, etc.). Then the
U.S. authorities would seek a “surrogate country,” which would be a market ori-
ented country at approximately the same level of economic development as the
allegedly dumping nonmarket economy. The U.S. authorities would then take
the list of inputs, a sort of “shopping list,” to the surrogate country, and price
each of those inputs on the market of the surrogate country. With this informa-
tion it would then compile an overall constructed cost, and by adding the statu-
torily mandated amounts for administration and profit (the latter being 8 per-
cent), the U.S. authorities would find the “home market price ....”
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criticized this approach as arbitrary and discriminatory towards
nonmarket economies. In particular, China has long argued that
it should not be treated as a “nonmarket economy” in light of the
market orientation of its economy after years of reform.*” Notwith-
standing its position on this issue, China agreed in its protocol of
accession to be treated as a “nonmarket economy” for fifteen years
after accession for purposes of conducting anti-dumping investiga-
tions against Chinese companies.*8

® Discriminatory safeguard rule. The WI'O Safeguards Agreement se-
verely restricts the ability of members to impose “safeguards” or
otherwise WTO-inconsistent quotas and tariffs temporarily im-
posed in exceptional circumstances.* China agreed to allow WT'O

Id.

6 See, e.g., William P. Alford, When is China Paraguay? An Examination of the Application
of the Antidumping and Countervailing Duty Laws of the United States to China and Other “Non-
market Economy” Nations, 61 S. CaL. L. REv. 79, 89 (1987) (criticizing the “surrogate coun-
try” approach and listing the countries—including Paraguay, Thailand, the Dominican
Republic, and Pakistan—that the U.S. Commerce Department has used as China’s surro-
gate in calculating dumping margins).

47 See Alford, supra note 46, at 86 (describing how, in 1980, counsel for China argued
during an anti-dumping investigation that the menthol industry in China operated under
market conditions); China Blasts U.S. over Trade Obstacles, Kvopo NEws SERVICE, Oct. 17,
1995, available at LEXIS, News Library, Jen File (describing Chinese foreign trade minister
Wu Yi’s critique of U.S. anti-dumping investigations against Chinese producers, in particu-
lar its treatment of the Chinese market as a “nonmarket economy”); Bruce Stokes, Trade
Moves China Off the Sidelines, THE NAT’L J., May 2, 1987, at 1080, available at LEXIS, News
Library, Ntljnl File (stating that the Chinese “want the opportunity to prove” to the United
States that Chinese producers operate under market conditions for purposes of dumping
determinations).

The argument that China is predominantly a market economy (at least for the pur-
pose of setting prices) is supported by recent data: as of 1999, the prices of 95% of retail
commodities, 86% of producer goods, and 83% of agricultural commodities in China were
determined by market forces (as opposed to state-guided or state-fixed prices). LARDY,
supra note 11, at 25 (relying on Chinese, IMF, and WTO data).

48 See Protocol, supra note 17, pt. I, para. 15. The protocol permits a WI'O member to
use a “methodology that is not based on a strict comparison with domestic prices or costs
in China.” Id. In other words, the investigating agency may compare the export price of
the good in question with either a “constructed price” or a “surrogate,” third-country price
to approximate the Chinese home market price. Id. As Nicholas Lardy argues, this meth-
odology disadvantages China in a number of ways—for example, by using a surrogate
country that has higher labor costs than China, or by including a profit margin in con-
structed value calculations. See LARDY, supranote 11, at 8