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“PIGS WILL FLY”: PROTECTING THE LOS 
ANGELES RIVER BY DECLARING 

NAVIGABILITY 

Susan Harris* 

Abstract: In 2010, the Environmental Protection Agency (EPA) declared 
the Los Angeles River “navigable” for purposes of enforcing Clean Water 
Act (CWA) protections, which could limit destruction of the river’s tribu-
taries and wetlands and expand recreational opportunities for the city. 
The EPA’s declaration was criticized by some as regulatory overreach—
“like declaring that pigs will fly” —because the Los Angeles River does not 
fit within traditional notions of navigability. Others have attempted to re-
move navigability language from the CWA, suggesting that it is not the 
appropriate test for environmental protection. After examining the his-
tory of the Los Angeles River and providing a background on CWA juris-
prudence, this Note argues that the EPA’s case by case approach to de-
claring navigability is an effective way to uphold the goals of the CWA 
while expanding CWA protection for the Los Angeles River and other ur-
ban and western rivers. 

Introduction 

 Today, most of the Los Angeles River looks like a large gutter, a 
storm drain surrounded by concrete.1 Those residents who are aware 
that their city has a river know it not as a natural feature of their urban 
landscape but as the gritty scene of car chases in films such as Grease and 
Terminator 2.2 In the 1930s, though, the willow-covered banks of the Los 

                                                                                                                      
* Managing Editor, Boston College Environmental Affairs Law Review, 2011–12. 
1 Blake Gumprecht, The Los Angeles River: Its Life, Death, and Possible Re-

birth 1 (2001). 
2 See Judith Coburn, Whose River Is It Anyway?: More Concrete Versus More Nature: The Battle 

over Flood Control on the Los Angeles River Is Really A Fight for Its Soul, L.A. Times (Nov. 20, 1994), 
http://articles.latimes.com/1994–11–20/magazine/tm-2490_1_los-angeles-river (noting that 
the article’s author “grew up on the Mississippi, lived on a houseboat on Virginia’s Anacostia 
and passed time on the Mekong, but she never knew there was a Los Angeles River when she 
lived in L.A.”); Paul Quinlan, EPA Declares LA River ‘Navigable,’ Stretches Regulatory Reach, N.Y. 
Times (July 9, 2010), http://www.nytimes.com/gwire/2010/07/09/09greenwire-epa-declares- 
la-river-navigable-stretches-regu-42022.html. 

185 
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Angeles River stood in for the jungle habitat in the movie Tarzan.3 The 
river’s transformation, caused by a confluence of high water demand 
and flood control efforts, has been aided and abetted in recent years by 
a lack of federal protection for water quality.4 Because the Clean Water 
Act (CWA) only applies to “navigable” waters, an unfavorable decision 
by the Army Corps of Engineers concerning the river’s navigability 
made CWA protections inapplicable to the Los Angeles River.5 
 In response, community activists have fought to prove that the Los 
Angeles River is in fact a real river, worthy of protection.6 Conan 
O’Brien, as host of The Tonight Show, joined the controversy when he 
and sidekick Andy Richter went canoeing in the Los Angeles River.7 
More seriously, a group of kayakers made a fifty-one mile, three-day 
journey down the length of the Los Angeles River in 2008 to lend sup-
port to the notion that the river is navigable.8 The regatta included 
Heather Wylie, a biologist for the Army Corps of Engineers, who com-
mented, “I picked up a paddle to make a point about protecting the 
integrity of our waters.”9 
 On July 9, 2010, Environmental Protection Agency (EPA) Adminis-
trator Lisa Jackson finally declared the Los Angeles River navigable, 
enabling the EPA to enforce CWA protections for the river.10 Jackson’s 
navigability declaration was embraced by some, who noted that the dec-
laration would be instrumental to limiting destruction of the Los Ange-
les River’s tributaries and wetlands, as well as expanding recreational 

                                                                                                                      
3The Los Angeles River: An Original Hollywood Star, LA Stormwater Blog (Nov. 4, 2010), 

http://www.lastormwater.info/blog/2010/11/04/the-los-angeles-river-an-original-hollywood- 
star/. 

4 See Gumprecht, supra note 1, at 6; Quinlan, supra note 2. 
5 David Beckman, A River Runs Through It, NRDC Switchboard ( July 8, 2010), http:// 

switchboard.nrdc.org/blogs/dbeckman/the_los_angeles_river.html. 
6 Zach Behrens, Group to Kayak LA River Today Through Sunday, LAist ( July 25, 2008), 

http://laist.com/2008/07/25/kayaking_the_la_river_beings_today.php. 
7 See Zach Behrens, Conan Shows the World the Lovely LA River, LAist ( June 9, 2009), 

http://laist.com/2009/06/09/conan_shows_the_world_the_lovely_la.php. Mr. O’Brien said 
afterwards, “[l]et’s never do that again.” Id. 

8 Zach Behrens, supra note 6; Zach Behrens, Kayaking the LA River, Day 3: Marsh Park to 
Long Beach, LAist ( July 28, 2008), http://laist.com/2008/07/28/kayaking_the_la_river_day_ 
3_marsh_p.php. Photographs of these kayakers were included in the EPA’s case study deter-
mining the navigability of the L.A. River. EPA, Special Case Evaluation Regarding Status 
of the Los Angeles River, California, as a Traditional Navigable Water 23–26( July 1, 
2010) [hereinafter EPA Evaluation]. 

9 Heather Wylie, Floating to Save the L.A. River, L.A. Times, (Oct. 30, 2008), http://www. 
latimes.com/news/opinion/la-oe-wylie30–2008oct30,0,712832.story. 

10 Quinlan, supra note 2. 
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opportunities for the city.11 Others, however, criticized the declaration 
as regulatory overreaching.12 Daniel Riesel, an environmental attorney 
who represents developers and agricultural interests on CWA issues, 
said, “[w]hether it is or was a navigable body of water is a fact. [Jack-
son’s] declaration doesn’t change that fact. It’s like her saying ‘I’m go-
ing to declare that pigs will fly.’ You can, but it doesn’t change the 
fact.”13 
 Part I of this Note explains the history of the Los Angeles River 
and its transformation from an eighteenth-century oasis to a modern-
day concrete channel. Part II provides the necessary background of 
CWA jurisprudence, including recent interpretations of “navigability.” 
Part III discusses the constitutionality and political feasibility of efforts 
to strike language concerning navigability from the CWA. Finally, Part 
IV demonstrates that a case by case approach to declarations of naviga-
bility is an effective way to uphold the goals of the CWA, and to expand 
CWA protection for the Los Angeles and other western rivers that may 
not appear navigable under a traditional understanding of the word. 
Contrary to the skepticism of Riesel and others, if the Los Angeles River 
is a pig who can’t fly, this navigability declaration will at least put it in 
the cockpit. 

I. The Los Angeles River: Past, Present, Future 

A. A River Transformed 

 Geographer Blake Gumprecht stated that “[t]he Cuyahoga River in 
Cleveland may have once been so polluted that it caught fire, and the 
Chicago River was so filthy that long ago its flow was reversed to keep it 
from contaminating Lake Michigan, but at least those rivers, even at 
their worst, looked like rivers.”14 In Los Angeles, though, one politician 
campaigned on the promise to paint the bed of the river blue.15 
 Nevertheless, areas surrounding the Los Angeles River were once a 
center of wine production, where orange groves irrigated with river wa-
ter produced fruit to be shipped back east.16 Wild roses and grapes 
grew along the edge of the river, amid stands of sycamore, cottonwood, 

                                                                                                                      
11 Id. 
12 Id. 
13 Id. 
14 Gumprecht, supra note 1, at 2. 
15 Id. at 1. 
16 Id. at 5. 
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oak, alder, willow, berries, and grass.17 Two-foot long trout could be 
caught in the river as late as 1940.18 The transformation of the river 
from this idyllic state into the “gigantic concrete gutter” it is today oc-
curred primarily for two reasons—first, Los Angeles’s growing popula-
tion’s increasing demand for water, and second, the necessity for flood 
control to protect the city.19 

1. Demand for Water 

 Before European settlement, the Los Angeles River supported a 
rich diversity of plant and animal life, as well as one of the largest con-
centrations of native peoples in North America, the Gabrieleños.20 In 
the mid-eighteenth century the Spanish government planned to estab-
lish a presidio, or military fort, as well as a mission in what is now Califor-
nia.21 One member of the expedition party, Father Juan Crespí, kept a 
diary of the scouted locations and referred to what is now present-day 
Los Angeles as “this pleasing spot among the trees on this pleasant riv-
er.”22 An agricultural village was founded there by the Spanish to pro-
vide food to the missions and presidios.23 
 By 1850, Los Angeles was under U.S. control but remained a small 
town.24 At that time the city’s population was only 1694, and continued 
as a settlement based around agriculture, surrounded by vineyards, 
corn, pasture, vegetable gardens, and fruit orchards.25 Los Angeles 
County was, in fact, the top winemaking county in the nation in 1850— 
Secretary of State William H. Seward, the negotiator of the Alaska Pur-
chase, declared in 1869 that the vineyards in Los Angeles were the best 
in the world.26 

                                                                                                                      
17 Pat Morrison, Río L.A.: Tales from the Los Angeles River 29 (2001). 
18 Gumprecht, supra note 1, at 5. “For California grizzly bears, the river was an all-you-

can-eat [smorgasbord] of steelhead trout . . . . The carnivorous ursines who once foraged 
here were big as bulls, with claws like steak-knives and a roar like an earthquake.” Morri-
son, supra note 17, at 33–34. 

19 See Gumprecht, supra note 1, at 6; Quinlan, supra note 2. 
20 Gumprecht, supra note 1, at 26. “If these Indians called themselves anything . . . it 

was probably Tongva. To the Spanish, they were all wards of the San Gabriel Mission, and 
so Gabrieleños they became.” Morrison, supra note 17, at 37. 

21 Gumprecht, supra note 1, at 35. 
22 Id. at 36, 38. 
23 Id. at 41. 
24 Id. at 56. 
25 Id. at 56–57. 
26 Treaty with Russia for Purchase of Alaska, U.S.-Russ., Mar. 30, 1867, 15 Stat. 539, 

available at http://www.loc.gov/rr/program/bib/ourdocs/Alaska.html; Gumprecht, supra 
note 1, at 49, 51. 
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 The 1876 completion of the transcontinental railroad link to Los 
Angeles, however, spurred dramatic population growth, exponentially 
increasing the demand for water.27 This was perhaps ironic, as the lush 
image of Los Angeles as a kind of Californian Eden, made possible by 
the river oasis, drew the very newcomers who would quickly destroy the 
river.28 Between 1902 and 1906, the population of Los Angeles in-
creased from 128,000 to 240,000.29 As a result of the increasing de-
mand for water, the flow of the river near downtown Los Angeles was 
reduced to a trickle—at times the entire surface flow of the Los Angeles 
River was diverted for domestic use.30 In 1904, for example, the entire 
surface and subsurface flow of the river were tapped in order to meet 
Los Angeles’s water demands.31 

to sea.37 

                                                                                                                     

2. Flood Control Projects 

 As depleted as the Los Angeles River was during dry times, the risk 
of flooding during the rainy season further defined the Los Angeles 
River of today.32 There existed “twinned fears . . . of drought and flood, 
of too little water and of too much.”33 Because of the historically low 
flow of the river during the dry season—even prior to the increased 
water demand that would threaten the river—the Los Angeles River 
lacked a defined channel.34 This meant that the river varied widely in 
its route to the sea, and, during rains, might break from its path and 
cut a new course.35 During the last half of the nineteenth century, sig-
nificant floods occurred in Los Angeles County an average of once 
every four-and-a-half years.36 The editor of the Daily and Weekly Herald, 
John M. Baldwin, experienced such a flood in 1884, when the mansion 
he had built for himself on the banks of the river, complete with a pri-
vate golf course, was carried 

 
27 Gumprecht, supra note 1, at 83. 
28 See id. at 81. 
29 Ted Elrick et al., Los Angeles River 9 (2007). 
30 Gumprecht, supra note 1, at 3, 96. 
31 Id. at 97. 
32 Id. at 3. 
33 Morrison, supra note 17, at 22. 
34 See Gumprecht, supra note 1, at 3, 12. 
35 Id. at 9, 12. 
36 Id. at 144. 
37 Morrison, supra note 17, at 20. The author suggests that the “mercurial” nature of 

the river, which prevented the investment of wealth at its shores, had the effect of margin-
alizing the river from early on. Id. 



190 Environmental Affairs [Vol. 39:185 

 While it is natural for a river to shift course during floods, this be-
came an obvious problem for Los Angeles as the population near the 
river’s banks increased.38 Not only did Los Angeles’s increase in popu-
lation magnify the dangers of flooding, it also increased the likelihood 
of flooding.39 The railroad’s trestle bridges, on which Los Angeles’s 
new citizens arrived, obstructed the free flow of water in the river.40 
Farmers’ plowing removed natural grasses and increased erosion, irri-
gation channels weakened riverbanks, and willows and cottonwood lin-
ing the river and anchoring its banks were cut down.41 

                                                                                                                     

 After floods in 1914, development of a county-wide flood control 
system commenced;42 two years later, another deluge forced residents in 
the area to use small boats for transportation.43 Woody Guthrie wrote a 
song memorializing the Los Angeles flood on New Year’s Day in 1934, in 
which flood waters and associated debris killed at least forty-nine peo-
ple.44 The final and most damaging flood in Los Angeles history oc-
curred in March of 1938, throwing people to their deaths when a bridge 
in North Hollywood collapsed.45 When it was over, 688 people were con-
firmed dead, property damage reached a current value of nearly one 
billion dollars, and Lucille Ball had to rescue her wire-haired terrier 
from four feet of water in her basement.46 The only flood controls that 
held were those constructed of reinforced concrete.47 In response, Los 
Angeles turned to the federal government and the Army Corps of Engi-
neers for help.48 
 Over the course of twenty years, the Army Corps of Engineers 
poured two million cubic yards of concrete along the river.49 By 1960, 
Los Angeles was the owner of “a fifty-one-mile storm drain that is still 
flatteringly called the Los Angeles River.”50 These flood control projects 
have come to visually define the Los Angeles River, which can be per-

 
38 Gumprecht, supra note 1, at 148. 
39 Id. at 150. 
40 Id. at 151. 
41 Id. 
42 Morrison, supra note 17, at 73. 
43 Gumprecht, supra note 1, at 183. 
44 Id. at 203–04; Woody Guthrie, Los Angeles New Years Flood, on Library of Congress 

Recordings (Elektra Records 1964)(“Our highways were blockaded/Our bridges all washed 
down/Our houses wrecked and scattered/As the flood came a-rumblin’ down”). 

45 Gumprecht, supra note 1, at 216. 
46 Elrick, supra note 29, at 27. 
47 Gumprecht, supra note 1, at 220. 
48 Elrick, supra note 29, at 27; Gumprecht, supra note 1, at 221. 
49 Morrison, supra note 17, at 74. 
50 Gumprecht, supra note 1, at 173. 
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ceived today as nothing but “runoff inside broad expanses of graffiti-
covered concrete.”51 In this new state, the river slipped from public 
consciousness: 

 No one speaks of “the Los Angeles” as one speaks of “the 
Thames” or “the Nile.” 
 No one gives directions using the river. People say they live 
north of some boulevard, or west of some freeway, but the river 
. . . occup[ies] no point on the civic compass. Say “the river” in 
Los Angeles, and you get only blank looks.52 

B. The Promises and Perils of Urban and Western Rivers 

 In the arid West, ecologically important river systems have differ-
ing levels of water throughout the year, and at times may not contain 
any water at all.53 The western character of the Los Angeles River, with 
its seasonal differences in flow, combined with a growing population 
dependent on its waters, led to its lack of a defined river channel.54 
Swelling in one season and shrinking in the next, western rivers like the 
Los Angeles River are different from other rivers.55 Moreover, western 
rivers have an additional propensity to run dry as they are tapped for 
irrigation and drinking supplies.56 
 Meanwhile, the Los Angeles River’s urban setting, which necessi-
tated flood control projects to define the river and protect the city’s 
population, also posed its own hazards.57 The Los Angeles River has 
been said to symbolize all the ills of America’s urban rivers,58 including 
water quantity problems, habitat loss, channelization, and inadequate 
substrate.59 An 1899 letter-writer to the Los Angeles Times, for example, 
referred to the river as “the natural and proper outlet for the sewage of 
Los Angeles city”—today, eight thousand tons of trash must be 
skimmed annually from the river’s mouth.60 

                                                                                                                      
51 See Elrick, supra note 29, at 7. 
52 Morrison, supra note 17, at 20. 
53 Quinlan, supra note 2. 
54 See Gumprecht, supra note 1, at 3, 97. 
55 See Morrison, supra note 17, at 33. 
56 Quinlan, supra note 2. 
57 See Gumprecht, supra note 1, at 3, 244–45. 
58 Id. at 245 (quoting a statement by the late CBS-TV commentator Charles Kuralt). 
59 Problems Facing Urban Streams, Metro. Sewer Dist., http://www.msdlouky.org/inside 

msd/wqurban.htm (last visited Jan. 24, 2012). 
60 Morrison, supra note 17, at 54. 
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1. Success Stories 

 Other rivers (urban, western, and both) have recovered from their 
plights—the Chicago River is a tremendous success story of an urban 
river.61 Since the implementation of a project to reduce discharges of 
raw sewage into the river, the number of fish species living there has 
quadrupled.62 Protection of urban rivers can create “urban nature” 
where open spaces are otherwise rare.63 Denver has transformed areas 
along the South Platte into a greenway, with hiking and biking trails, 
parks, and boat chutes.64 In San Jose, California, the Army Corps of 
Engineers and local government agencies built Guadalupe River Park 
to provide flood protection and create a ten-mile network of trails.65 
 Improvements for urban and western rivers need not be under-
taken solely for environmental or aesthetic reasons.66 It is important to 
note that water pollution regulation has produced significant economic 
benefits for the United States.67 Those benefits can come in many 
forms, including increased recreational spending, boons to commercial 
fish and shellfish industries, or the use of clean water to irrigate farm-
lands.68 San Antonio’s “Paseo del Rio,” or “River Walk,” became the 
center of its tourism industry.69 Detroit and Cleveland each based their 
plans for urban renewal at least in part on riverfront development.70 
Indeed, as the 1998 Clean Water Action Plan recognized, 
“[i]mprovements have resulted in economic gains on even the most 
infamous of polluted waters.”71 

2. Revitalization Efforts in Los Angeles 

 As early as the 1930s, Frederick Law Olmsted, Jr. proposed a system 
of parkways to abut the Los Angeles River—similar to Frederick Law 
Olmsted, Sr.’s “Emerald Necklace” for Boston—though the recom-

                                                                                                                      
61 Gumprecht, supra note 1, at 257. 
62 Id. 
63 Judith Lewis Mernit, A River Again?, High Country News (Aug. 2, 2010), http:// 

www.hcn.org/issues/42.13/a-river-again. 
64 Gumprecht, supra note 1, at 257. 
65 Id. 
66 See id. at 258. 
67 See Robin Kundis Craig, The Clean Water Act and the Constitution: Legal 

Structure and the Public’s Right to a Clean and Healthy Environment 2 (2009). 
68 Id. 
69 Gumprecht, supra note 1, at 258. 
70 Id. 
71 Craig, supra note 67, at 2. 
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mendation was ignored.72 In 1986, a group called the Friends of the 
Los Angeles River was formed; today it is a preeminent environmental 
organization in Southern California, advocating for efforts to turn the 
Los Angeles River into a greenway and opposing proposals that would 
degrade the river.73 Throughout the ensuing decade, Friends of the 
Los Angeles River and other environmental groups promoted aware-
ness of the river as a natural resource, thus putting pressure on Los An-
geles County and the Army Corps of Engineers.74 

                                                                                                                     

 Although a proposal was made in 1989 to use the river as a truck 
route and automobile expressway, it only had the effect of galvanizing 
the river’s supporters.75 For example, bonds were issued to develop the 
Los Angeles River Center and Gardens, parks and trails were created by 
the nonprofit organization NorthEast Trees, and the city of Los Angeles 
created a master plan for beautifying blighted areas along the river.76 
Thus, some progress has already been made, though nearly all of the 
improvements have been outside of the banks of the river itself.77 

C. The Navigability Declaration 

1. Making the Call 

 In March of 2008, the Army Corps of Engineers responded to a 
property owner’s request for a determination of jurisdiction, and found 
that fewer than two miles of the Los Angeles River would be considered 
“traditionally navigable water.”78 This finding reflected the upper limit 
of tidal influence on the river.79 In making such a limited determina-
tion of navigability, the Army Corps of Engineers noted that the only 
documented boating in the Los Angeles River was in “small canoe-type 
craft” in an unlined area of the Sepulveda Basin.80 It found that no or-
ganized boating or concession was associated with that activity, which it 
called “technically illegal.”81 Subsequently, in June of 2008, it also de-

 
72 Gumprecht, supra note 1, at 265–69. 
73 Id. at 252–53, 256. 
74 See Louis Sahagun, A Journey of Discovery on the L.A. River, L.A. Times (Aug. 1, 2010), 

http://www.latimes.com/news/local/la-me-river-20100729,0,6138290.story. 
75 Gumprecht, supra note 1, at 273. 
76 Id. at x. 
77 Id. at xii. 
78 EPA Evaluation, supra note 8, at 3. 
79 U.S. Army Corps of Engineers, File No. 2008-218-AJS, Determination of TNW 

Status of the Los Angeles River para. 6 (2008). 
80 See id. para. 4. 
81 Id. 
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clared two miles of the river in the Sepulveda Basin “traditionally navi-
gable.”82 Thus, according to the Army Corps of Engineers, only an ap-
proximately four-mile stretch of the fifty-one mile length of the Los An-
geles River was navigable, implying that most of the river was not a river 
at all.83 
 In the summer of 2010, however, EPA Administrator Jackson over-
ruled the decision of the Army Corps of Engineers.84 From Chatsworth 
to Long Beach, the entire Los Angeles River was declared navigable, 
and therefore protected by the CWA.85 In making that determination, 
the EPA looked beyond whether the river’s depth and flow could sup-
port navigation and considered factors such as recreational and com-
mercial opportunities, public access, susceptibility to restoration, and 
the presence of ongoing restoration and educational projects.86 
 The EPA found that the river was historically susceptible to naviga-
tion by Native Americans during years and seasons where there was suf-
ficient surface flow.87 The EPA also found that the river is currently nav-
igable by small recreational watercraft, such as canoes and kayaks, even 
during the dry weather months from April to October.88 The EPA’s nav-
igability determination specifically relied on the reports of the kayakers 
who traveled the river in 2008, noting that over ninety percent of the 
river was navigable by kayaks in low-flow conditions.89 Analysis of water 
flows and depths further supported this conclusion.90 The EPA also 
recognized that the river currently supports boating and non-boating 
recreational uses available to the interstate public, with parking and 
trail access adjacent to interstate highways.91 In addition, the City of Los 
Angeles has a thirty-year plan in place to expand boating and water rec-
reation on the river.92 

                                                                                                                      
82 EPA Evaluation, supra note 8, at 3. 
83 Beckman, supra note 5; Behrens, supra note 6. 
84 Quinlan, supra note 2. 
85 Sahagun, supra note 74. 
86 Louis Sahagun, L.A.’s River Clears Hurdle, L.A. Times ( July 8, 2010), http://articles. 

latimes.com/2010/jul/08/local/la-me-Compton-Creek-20100708. 
87 EPA Evaluation, supra note 8, at 35. 
88 Id. 
89 Id. at 23, 35. 
90 Id. at 35. 
91 Id. 
92 Id. 
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2. Impact of Declaring Navigability 

 In the case of the Los Angeles River, the EPA’s declaration of navi-
gability may have a significant impact on the course of the river’s fu-
ture.93 Extending CWA protections to the Los Angeles River could ex-
pand recreational opportunities and limit destruction of the river’s 
tributaries and wetlands.94 With regard to the river’s tributaries, the 
navigability declaration will not stop every attempt at alteration, but it 
will impose “an extra layer of pollution limits, subjecting development 
plans in the creek beds and floodplains to more lengthy and costly re-
view processes.”95 The EPA’s declaration could be considered a reflec-
tion of the city’s beginning to value nature in its urban center.96 
 Moreover, the impact of the EPA’s navigability declaration for Los 
Angeles could extend beyond that particular watershed.97 The decision 
could be taken as a signal for how other urban and western rivers will 
be viewed.98 Many other rivers flow seasonally and are currently con-
strained by concrete-lined channels.99 Navigability declarations are 
pending for other rivers; in Arizona, for example, the EPA has said they 
are reviewing the navigability of the Santa Cruz River. 100 

II. Regulating a River 

 The current framework of federal water quality legislation requires 
that a river be “navigable” to receive protection, though that require-
ment is hotly debated.101 “Navigability” is subject to interpretation by 
courts, which must attempt to follow the muddy legal rules handed 
down by the Supreme Court on the issue.102 

                                                                                                                      
93 See Tibby Rothman, L.A. River Really Floats Their Boats, L.A Weekly ( July 30, 2008), 

http://www.laweekly.com/2008–07–31/news/l-a-river-really-floats-their-boats/. 
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A. History and Purpose of the CWA 

 Federal water quality legislation first debuted under the guise of 
regulating water transportation and commerce as the Rivers and Har-
bors Act of 1899 (RHA).103 Section 13 of the RHA, known as the Refuse 
Act, established the authority of the United States to prevent pollution 
of its waters, though its intention was to preserve navigation.104 Thus, 
the “navigability” requirement first arose in the RHA, which only en-
compassed waters that were or could be made navigable.105 
 The Federal Water Pollution Control Act (FWPCA) was the first 
federal statute to explicitly regulate water quality.106 It represented a 
shift in focus from protecting navigability of the nation’s waters to pro-
tecting the nation’s environment.107 It provided loans to state and local 
governments for the construction of publicly-owned treatment works 
and sewage treatment facilities.108 In 1972 and 1977, amendments to 
the FWPCA transformed it into what is now known as the CWA.109 In-
deed, the states’ unwillingness to control pollution in the nation’s wa-
terways motivated Congress to pass the CWA.110 
 The CWA enacted comprehensive federal standards and permit-
ting programs, and established the EPA and the Army Corps of Engi-
neers as permitting and enforcement agencies.111 The stated objective 
of the CWA is “to restore and maintain the chemical, physical, and bio-
logical integrity of the Nation’s waters.”112 Thus, the CWA set as a na-
tional goal the attainment of water quality that would provide for “the 
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propagation of fish, shellfish, and wildlife” and “recreation in and on 
the water”113—the “fishable/swimmable” goal.114 The CWA does pro-
vide, however, that it is the policy of Congress to “recognize, preserve, 
and protect the primary responsibilities and rights of States to prevent, 
reduce, and eliminate pollution, to plan the development and use . . . 
of land and water resources . . . .”115 
 Specifically, the CWA sought to eliminate the discharge of pollut-
ants into navigable waters.116 The “discharge of a pollutant[s]” includes 
“any addition of any pollutant to navigable waters from any point 
source,” and the definition of “pollutant” includes “dredged spoil, solid 
waste, incinerator residue, sewage, garbage . . . chemical wastes, bio-
logical materials, radioactive materials” and so forth.117 Most discharges 
into a navigable waterway require a permit, and obtaining such a per-
mit can be a lengthy and difficult process involving government agen-
cies as well as the public.118 The CWA imposes civil and criminal liabil-
ity on a broad range of industrial and commercial activities.119 

.122 

                                                                                                                     

 In 1978, a U.S. Senator authored a piece entitled “The Meaning of 
the 1977 Clean Water Act.”120 In it, the Senator referenced the impor-
tance of stopping pollution and restoring the quality of the environ-
ment: “We live today in what an engineer might call a closed system. 
Some of our resources, once used, cannot be replaced. Others of our 
resources are renewable, but finite. No one is likely to invent more 
clean water, more clean air, more arable land.”121 The EPA’s publica-
tion of this piece reflects at least part of the intellectual background 
and political context in which the CWA emerged
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B. The “Navigability” Limitation on Federal Water Quality Regulation 

 Many legal challenges to the CWA revolve around the question of 
what water is covered by the statute.123 The CWA itself uses the term 
“navigable waters,”124 but defines the term only as “the waters of the 
United States, including the territorial seas.”125 CWA conference com-
mittee notes indicate that “waters of the United States,” and thus “navi-
gable waters,” were to be given the “broadest possible constitutional 
interpretation.”126 Although the CWA’s language on navigability was 
borrowed from the RHA, it has been argued that the two Acts had very 
different purposes—the former, to protect against obstructions in navi-
gation, and the latter, to protect the quality of the nation’s waters.127 
 Current federal regulations broadly define waters of the United 
States to include “intrastate lakes, rivers, streams . . . prairie potholes, 
wet meadows, playa lakes, or natural ponds, the use, degradation or 
destruction of which could affect interstate or foreign commerce.”128 
This includes any such waters “[w]hich are or could be used by inter-
state or foreign travelers for recreational or other purposes . . . .”129 The 
Army Corps of Engineers, in the first instance, normally determines 
which waters are protected by the CWA,130 and both Corps and EPA 
regulations have historically taken a broad view of “navigability.”131 
 In a sense, the CWA’s reference to navigability is a touchstone for 
grounding the Act in Congress’s constitutional authority.132 The Consti-
tution gives Congress the power “[t]o regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes 
. . . .”133 Congress’s authority to legislate under the commerce clause 
exists in three scenarios: 1) the use of channels of interstate commerce, 
2) instrumentalities of interstate commerce or persons and things in 
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interstate commerce, or 3) activities having substantial relation to inter-
state commerce.134 

                                                                                                                     

 Here, traditional navigable waters fit into the first scenario, chan-
nels of interstate commerce.135 As a practical matter, prohibiting pollu-
tion of the nation’s navigable waters prevents injuries to these channels 
of interstate commerce136—injuries like the ignition of Ohio’s Cuya-
hoga River, which may have been an impetus for enactment of the 
CWA.137 It has been argued that the legislative history of the CWA indi-
cates Congress’s awareness that increased commercial activity was tied 
to increased water pollution.138 
 Waters that are not traditionally navigable, however, may still fall 
into the third scenario of commerce clause regulation.139 Even isolated 
intrastate waters can have a substantial relation to interstate commerce, 
either through interstate recreation or by filtering pollutants and 
thereby reducing pollution in downstream waters that are themselves 
channels of interstate commerce.140 

C. Recent Interpretations of Navigability 

1. A Broad View of Navigability in Riverside Bayview 

 In the 1985 case United States v. Riverside Bayview Homes, the Su-
preme Court suggested that the CWA’s definition of the word “naviga-
ble” as “the waters of the United States” made the term of “limited im-
port.”141 The Court held that it was reasonable for the Army Corps of 
Engineers to interpret the term “waters” to include “wetlands” because 
of the “evident breadth of congressional concern for protection of wa-
ter quality and aquatic ecosystems . . . .”142 The Court thus deferred to 
the agency’s determination that wetlands adjacent to traditionally navi-
gable waters could be regulated under the CWA, noting “the breadth of 
federal regulatory authority contemplated by the Act itself,” the techni-
cal expertise offered by the Army Corps of Engineers and the EPA, as 

 
134 United States v. Lopez, 514 U.S. 549, 558–59 (1995). 
135 Craig, supra note 67, at 143. 
136 Id. at 144. 
137 Redder, supra note 103, at 296. 
138 Craig, supra note 67, at 146. 
139 Id. at 147. 
140 See id. at 147–48. 
141 474 U.S. 121, 133 (1985). 
142 Id. 



200 Environmental Affairs [Vol. 39:185 

well as the difficulties in defining precise boundaries for which waters 
are “regulable.”143 

2. The More Restrictive View of SWANCC 

 In 2001, the Court reconsidered which waters were included in the 
CWA in Solid Waste Agency of Northern Cook County (SWANCC) v. Army 
Corps of Engineers.144 In SWANCC, the Court found that the Migratory 
Bird Rule was not fairly supported by the CWA.145 Under the Rule, the 
Army Corps of Engineers announced that its CWA jurisdiction ex-
tended to intrastate waters that provided habitat for migratory birds.146 
Before SWANCC reached the Supreme Court, the Seventh Circuit up-
held the Migratory Bird Rule, finding that the CWA reaches as many 
waters as the commerce clause allows, noting that millions of people 
spend over a billion dollars annually on recreational pursuits relating to 
migratory birds.147 
 In its decision in SWANCC, the Supreme Court backed away from 
its more expansive interpretation of the CWA in Riverside Homes.148 
SWANCC demonstrated the tension between achieving a proper state-
federal balance and maintaining congressional intent with respect to 
the definition of navigability in the CWA.149 Whereas it was “one thing 
to give a word limited effect,” the Court held, it was “quite another to 
give it no effect whatever.”150 Rather, the Court stated that Congress’s 
use of “navigable” in the statute “ha[d] at least the import of showing 
us what Congress had in mind as its authority for enacting the CWA—
its traditional jurisdiction over waters that were or had been navigable 
in fact or which could reasonably be so made.”151 Read broadly, the 
Court’s holding in SWANCC might eliminate federal jurisdiction over 
isolated, non-navigable intrastate waters.152 
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3. The Divided Decision in Rapanos 

 In 2006, the Supreme Court once again addressed the navigability 
issue in Rapanos v. United States.153 This case addressed the issue of ju-
risdiction over wetlands adjacent to tributaries of traditionally navigable 
waters, and produced a 4-1-4 split on the Court.154 
 The Rapanos plurality emphasized the CWA’s use of the “traditional 
phrase” of “navigable waters.”155 The Court held that the term “naviga-
ble waters” under the CWA includes only “relatively permanent, stand-
ing, or flowing bodies of water,” and does not include channels through 
which waters flow only “intermittent[ly] or ephemeral[ly].”156 Taking a 
derisive tone for a broader application of the CWA, the Court refer-
enced a scene from the film Casablanca “which portrays most vividly the 
absurdity of finding the desert filled with water[]”: 

 “‘Captain Renault [Claude Rains]: “What in heaven’s name 
brought you to Casablanca?” 
 “‘Rick [Humphrey Bogart]: “My health. I came to Casa-
blanca for the waters.” 
 “‘Captain Renault: “The waters? What waters? We’re in the 
desert.” 
 “‘Rick: “I was misinformed.”’157 

Justice Stevens’ dissent attacked the plurality for an approach that “en-
dangers the quality of waters which Congress sought to protect . . . .”158 
Justice Stevens would have preferred to maintain the deferential stan-
dard set out in Riverside Bayview.159 
 The concurrence, written by Justice Kennedy, advocated a case by 
case approach to determining navigability, in which wetlands with a 
“significant nexus” to traditional navigable waters would be included.160 
He strongly criticized the plurality’s imposition of a requirement of 
permanent standing water or continuous flow for a finding of navigabil-
ity.161 Justice Kennedy drew on the western United States as an exam-
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ple, suggesting that irregular flows of rivers located there would not fit 
into the majority’s definition of navigability, but are not “too insignifi-
cant to be of concern in a statute focused on ‘waters’ . . . .”162 Justice 
Kennedy also took issue with the dissent for reading out the navigability 
requirement entirely.163 He argued that the dissent’s approach would 
permit federal regulation “whenever wetlands lie alongside a ditch or 
drain, however remote or insubstantial, that eventually may flow into 
traditional navigable waters.”164 
 Under Justice Kennedy’s concurrence, CWA jurisdiction over wet-
lands depends on the “existence of a significant nexus between the wet-
lands in question and navigable waters in the traditional sense.”165 This 
nexus is to be assessed according to the goals and purposes of the 
CWA.166 Justice Kennedy would not require a wetland to have a surface 
connection with a permanent, flowing body of water, as the majority 
preferred; rather, he would require a significant nexus with a navigable 
water—that the wetlands be “integral parts of the aquatic environ-
ment.”167 In effect, he strikes a balance between rigid rules and gener-
ous deference.168 
 Justice Kennedy would not have judicial interpretation part with 
the CWA’s ties to navigability, though his definition of the term would 
lie somewhere in between permanent, flowing bodies of water and re-
mote ditches and drains.169 Implicitly, Justice Kennedy’s analysis could 
be used for determining traditional navigable waters as well.170 

4. The Navigability Test After Rapanos 

 Given the plurality in Rapanos, circuit courts have disagreed re-
garding whether Justice Kennedy’s opinion controls.171 Implementing 
agencies and the lower courts are free to apply the standard articulated 
either by Justice Scalia’s plurality or Justice Kennedy’s concurrence, 
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though it is possible for a lone concurring opinion to become the con-
trolling rule of law.172 
 In 2007, the Ninth Circuit adopted Justice Kennedy’s concurrence 
as the controlling opinion in Northern California River Watch v. City of 
Healdsburg.173 The court found that a pond had a significant nexus to 
navigable waters “not only because the Pond waters seep into the navi-
gable Russian River, but also because they significantly affect the physi-
cal, biological, and chemical integrity of the [r]iver.”174 In that case, the 
navigability of the Russian River was not disputed.175 In Northern Cali-
fornia River Watch v. Wilcox, however, the Ninth Circuit noted that it had 
not “foreclose[d] the argument that [CWA] jurisdiction may also be 
established under the plurality’s standard.”176 

III. Amending the Act 

 The concern underlying efforts to amend the CWA is the need for 
clear guidance for implementing agencies.177 Those in favor of amend-
ing the CWA, thereby “refitting the ship,” point to congressional revi-
sion as a stable and workable solution.178 Perhaps unsurprisingly, 
amendment is favored by those who prefer to expand the scope of the 
CWA.179 Both Solid Waste Agency of Northern Cook County (SWANCC) v. 
Army Corps of Engineers and Rapanos v. United States were decisions of 
statutory, rather than constitutional, interpretation.180 Thus, Congress 
retains the ability to amend the CWA to strike language about naviga-
bility and clarify that federal jurisdiction extends to the limits of the 
commerce clause.181 

A. Independent Commerce Clause Basis 

 The CWA’s reference to navigability has been called a “red her-
ring.”182 While the debate over navigability attracts attention by courts 
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and agencies, it may have no special constitutional significance.183 
Some have argued that the jurisdictional, geographical implication of 
“navigable waters” is in fact unnecessary to the CWA.184 “Navigability” 
in the Rivers and Harbors Act (RHA) described waters that could be 
used for travel or trade, which Congress would have had the power to 
regulate under the commerce clause.185 The CWA borrowed the RHA’s 
terminology.186 By 1972, Congress’s power to regulate navigation under 
the commerce clause was firmly established.187 
 The legislative history of the CWA suggests that it should be given 
the broadest possible constitutional interpretation, which likely means 
something more than traditional jurisdiction over traditional navigable 
waterways.188 Rather, an amended CWA could constitutionally apply to 
non-navigable waters so long as it regulates an economic activity having 
a substantial relation to interstate commerce.189 The CWA could there-
fore function on an independent commerce clause basis.190 
 The Endangered Species Act (ESA) is an example of a statute that 
operates on an independent commerce clause basis.191 Particular geog-
raphy does not limit the ESA in the way that navigability of water limits 
the CWA.192 A violation of the ESA by the illegal taking of an endan-
gered species may occur anywhere.193 The takings provision of the ESA 
is consistently upheld by courts that engage in the doctrine of cumula-
tive effects aggregation in order to link intrastate species preservation 
and interstate commerce.194 In Gibbs v. Babbitt, for instance, the Fourth 
Circuit considered a U.S. Fish and Wildlife Service regulation on the 
taking of red wolves on private lands, holding that such a regulation was 
a valid exercise of federal power under the commerce clause because 
the regulated activity substantially affected interstate commerce.195 
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 Similarly, on an independent commerce clause basis, Congress 
could regulate any local instance of a commercial activity that has a 
substantial effect on interstate commerce through the CWA.196 The 
CWA may operate constitutionally within the bounds of Congress’s 
commerce clause power without any reference to navigability.197 Thus 
the debate over removing the statutory language of navigability persists 
not on constitutional but on political grounds.198 

B. Stalled Amendment Efforts 

 In response to the EPA declaration that the Los Angeles River is 
navigable, a senior attorney with the National Resources Defense 
Council (NRDC) commented, “[a]ll of this is just a case study in how 
messed up the law has become . . . . What it really does is underscore 
the need to fix the problem.”199 Another NRDC attorney wrote that this 
decision represented “how much in need of clarification the Clean Wa-
ter Act is,” suggesting that an amendment would be a “more sensible 
way to oversee something . . . than expecting [the] EPA to look over the 
shoulder of the Army Corps and ensure that its analyses don’t give 
short shrift to western rivers.”200 
 Efforts to remove navigability from the CWA are underway, though 
they have repeatedly failed because of opposition from agricultural 
lobbyists and other industry opponents.201 Most recently, a member of 
the U.S. House of Representative proposed legislation to drop the word 
“navigable” from the CWA in order to expand its jurisdiction to all U.S. 
waters.202 The proposal is the fifth in a series of House attempts to elim-
inate the CWA’s language about navigability.203 If the amendment were 
to pass, the CWA would secure protection for all rivers, streams, and 
wetlands, regardless of their size.204 Despite including exemptions for 
wastewater treatment systems and prior converted croplands, this bill 
appears to be stalled.205 Some of the debate over amending the CWA 
persists on economic grounds, with opponents concerned about in-
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creasing costs on businesses in a faltering economy.206 Some parties 
also dispute the question of what the CWA is meant to protect and how 
broadly Congress intended for it to apply.207 The experience of these 
five amendment attempts indicate that, at least for the time being, re-
moving navigability language from the CWA is not politically feasible.208 

IV. Case by Case Navigability Declarations as an Effective and 
Desirable Alternative to Amending the Clean Water Act 

A. Pitfalls of Amending the Clean Water Act 

 When the EPA, constrained by its case by case system, declared 
navigability for the Los Angeles River, environmentalists greeted the 
decision as a positive development that did not go far enough.209 The 
EPA and the Army Corps of Engineers can declare navigability for a 
particular river or wetland, but they cannot apply CWA protection on 
an independent commerce clause basis without a navigability analysis 
until Congress amends the CWA.210 Beyond the political impracticality 
of amending the CWA to eliminate the navigability requirement, there 
would be negative consequences to such an amendment. 211 

1. Eliminating “Navigability” Could Broaden the Scope of the CWA 
Beyond Congress’s Intent 

 While eliminating navigability from the CWA might clarify juris-
prudence on the issue, it is not clear that the geographic, jurisdictional 
element of the CWA is present only as a basis for constitutional author-
ity.212 As the Supreme Court held in United States v. Riverside Bayview 
Homes, Inc., “it is one thing to recognize that Congress intended to al-
low regulation of waters that might not satisfy traditional tests of navi-
gability; it is another to assert that Congress intended to abandon tradi-
tional notions of ‘waters’ . . . .”213 Rather than solely protecting 
navigability, Congress intended the CWA to protect the environmental 
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quality of the nation’s waters from degradation.214 Although the CWA 
protects the quality of the nation’s waters, if there were no limitation 
beyond the commerce clause, the EPA could regulate all waters—every 
transient mud puddle—that could somehow have a substantial effect 
on interstate commerce.215 
 In Rapanos v. United States, Justice Kennedy criticized Justice Ste-
vens’ dissent for reading out the requirement of navigability, which he 
considers a “central requirement” of the CWA.216 According to Justice 
Kennedy, Justice Stevens’ dissent would have allowed federal regulation 
“whenever wetlands lie alongside a ditch or drain, however remote and 
insubstantial, that eventually may flow into traditional navigable wa-
ters.”217 Amending the CWA by eliminating navigability would be more 
than a judicial “reading out” of that requirement; it would be an ex-
plicit codification of Justice Kennedy’s fear.218 Water over which federal 
jurisdiction could not be asserted by case by case determinations of 
navigability could still be regulated pursuant to an amended CWA.219 

2. Eliminating “Navigability” Could Result in the Exclusion of Waters 
Covered or Potentially Covered by Navigability Declarations 

 Conversely, eliminating navigability from the CWA and relying on 
commerce clause authority might leave some waterways, which could 
otherwise be included on the basis of a navigability analysis, excluded 
from CWA jurisdiction.220 In Solid Waste Agency of Northern Cook County 
(SWANCC) v. Army Corps of Engineers, Justice Stevens’ dissent in support 
of the Migratory Bird Rule relied in part on the fact that the causal 
connection between the destruction of the wetlands and the decline in 
commercial activity associated with migratory birds was not “attenu-
ated.”221 The destruction of wetlands had a substantial effect on inter-
state commerce that was direct and concrete.222 In Gibbs v. Babbitt, the 
Fourth Circuit held that the relationship between red wolf takings and 
interstate commerce was direct because “with no red wolves, there will 
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220 See United States v. Lopez, 514 U.S. 549, 557 (1995) (noting that “the power to reg-

ulate commerce, though broad indeed, has limits”). 
221 531 U.S. 159, 195 (2001) (Stevens, J., dissenting). 
222 Id. 
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be no red wolf related tourism, no scientific research, and no commer-
cial trade in pelts.”223 The court did not have to “pile inference upon 
inference” to find there would be a substantial effect on interstate com-
merce.224 
 At first blush, removing the navigability language from the CWA 
might seem to ensure that a waterway like the Los Angeles River would 
be protected; a river perceived as a “concrete ditch” would seem to 
have a better chance of protection under a legislative scheme that 
would not consider its navigability in fact.225 Yet on an independent 
commerce clause basis, CWA protections could only apply to the Los 
Angeles River only if there were direct, particular harms to commercial 
activities like recreation and transport.226 Given its current condition, 
however, the Los Angeles River is not frequently used for recreation or 
transport.227 Public access to the Los Angeles River is not officially sanc-
tioned, and is explicitly prohibited at some locations.228 
 A finding that an activity violated the CWA would have to be predi-
cated on a court’s reasoning that the activity had a substantial effect on 
interstate commerce, but the relationship between the current activity 
and interstate commerce might be only “attenuated” because of the 
state of the river. 229 Thus, a finding of substantial effects on interstate 
commerce might have to be based on assumptions about how the river 
could be used in ways that would affect interstate commerce in the fu-
ture.230 For example, commercial activities such as dumping pollutants 
in the Los Angeles River could harm the potential for future recrea-
tion.231 Because of the possibility of interstate tourists engaging in rec-
reation on the river, that harm might have a substantial effect on inter-

                                                                                                                      
223 214 F.3d 483, 492 (4th Cir. 2000). 
224 Id. (citing Lopez, 514 U.S. 549). In Lopez, the Supreme Court considered whether 

firearms possession in a local school zone substantially affected interstate commerce. 514 
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inference upon inference, such as to “convert congressional authority under the Com-
merce Clause to a general police power of the sort retained by the States.” Id. 

225 See Quinlan, supra note 2. 
226 See Gibbs, 214 F.3d at 492. 
227 See Behrens, supra note 6. The fact that it is news when a group of kayakers enjoy 

the river points to a general lack of river-related recreation. See id. 
228 EPA Evaluation, supra note 8, at 30. 
229 Cf. Gibbs, 214 F.3d at 492 (describing where red wolf takings “implicate[d] a variety 

of commercial activities”). 
230 See, e.g., EPA Evaluation, supra note 8, at 30 (noting that “it is likely that a restored 
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231 See id.; Sahagun, supra note 74 (explaining that the Army Corps of Engineers and 

the Los Angeles County Department of Public Works do not normally allow voyages on the 
Los Angeles River because of “safety and water-quality concerns”). 
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state commerce.232 Alternatively, a court could find that damage to the 
river could reduce its ability to filter pollutants and therefore increase 
pollution downstream in the Pacific.233 The recreation, shipping, and 
transportation that might be thereby impacted could have a substantial 
effect on interstate commerce.234 For example, Justice Kennedy noted 
in Rapanos that nutrient-rich runoff from the Mississippi River created a 
hypoxic (oxygen depleted) “dead zone” in the Gulf of Mexico “the size 
of Massachusetts and New Jersey.”235 
 Regardless, predicating the application of the CWA on interstate 
commerce alone could require a court to inexcusably “pile inference 
upon inference” or leave the Los Angeles River and others like it unpro-
tected.236 Absent CWA protection, pollution limits would not be en-
forced, adjacent tributaries and wetlands would be threatened, and rec-
reational opportunities would not be expanded.237 The use of a 
commerce-based test would therefore be an ineffective approach to pro-
tect the Los Angeles River and other urban and western rivers.238 

B. Benefits of Case by Case Navigability Declarations 

1. Case by Case Navigability Declarations Are Not Examples of 
Regulatory Overreaching 

 The case by case approach that the EPA currently employs is ulti-
mately an application of Justice Kennedy’s Rapanos concurrence, and 
therefore strikes an appropriate balance between the plain language of 
the CWA and its purposes.239 A case by case determination continues to 
give the term “navigability” meaning, while acknowledging Congress’s 
intent to create a comprehensive regulatory scheme.240 
 Justice Kennedy used the Los Angeles River as an example in his 
Rapanos concurrence, citing it as a river which, because it “ordinarily 
carries only a trickle of water and often looks more like a dry roadway 

                                                                                                                      
232 See EPA Evaluation, supra note 8, at 30. 
233 See Craig, supra note 67, at 147–48; Mernit, supra note 63 (mentioning that cattails 
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234 See Craig, supra note 67, at 148. 
235 547 U.S. at 777 (Kennedy, J., concurring). 
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239 See 547 U.S. at 779–82(Kennedy, J., concurring); Redder, supra note 103, at 353. 
240 Redder, supra note 103, at 353. 
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than a river,” only might satisfy the plurality’s test of navigability.241 
While the plurality in Rapanos implied that “navigability” requires per-
manent standing water or continuous flow, urban and western rivers do 
not fit that mold of traditional navigability.242 Justice Kennedy’s sub-
stantial nexus test would allow for wetlands or waters that “significantly 
affect the chemical, physical, and biological integrity of other covered 
waters” to be considered navigable.243 While Justice Kennedy refuses to 
ignore the navigability language from the statute, he disregards the def-
inition of the plurality, allowing for the possibility of a broader defini-
tion of navigability.244 
 The EPA’s declaration of navigability for the Los Angeles River was 
permissible under Justice Kennedy’s concurrence.245 Ultimately, Justice 
Kennedy’s test “retains the opportunity for the Corps and other agen-
cies, such as the EPA, to issue their own interpretation . . . for purposes 
of regulation.”246 Instead of solely relying on the presence of standing 
water or continuous flow, the EPA relied on factors such as the river’s 
flow and depth, history of navigation by watercraft, current commercial 
and recreational uses of the river, and plans for future development 
and use of the river which may affect its potential for commercial navi-
gation in declaring that the Los Angeles River was a traditional naviga-
ble water.247 Under Justice Kennedy’s significant nexus test, the EPA 
presumably could have determined that the Los Angeles River had a 
“significant nexus” to the Pacific.248 
 While Justice Scalia feared the implementation of the CWA by the 
“enlightened despot[s]” of the implementing agencies, these very 
agency officials are better equipped than courts to employ their own 
scientific knowledge and make their own interpretations.249 The EPA, 
as an implementing agency with technological expertise, is better-suited 
to determine the extent to which a river can be considered naviga-

                                                                                                                      
241 Rapanos, 547 U.S. at 769 (Kennedy, J., concurring). 
242 See id. 
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ble.250 Taking a case by case approach and utilizing multiple factors, the 
EPA can assess whether a river is navigable and thus whether CWA pro-
tections are warranted.251 

2. Case by Case Navigability Declarations Can Expand CWA Protection 
for Urban and Western Rivers 

 One commentator suggests that the EPA’s declaration that the Los 
Angeles River is navigable may be less a statement of fact than it is a re-
flection of the agency’s underlying objective—to fold the Los Angeles 
River under the umbrella of protection provided by the CWA.252 Cer-
tainly, the Los Angeles River may not appear traditionally navigable in 
the way that other rivers might.253 Although the Los Angeles River may 
not meet the Rapanos plurality’s test of a permanent, continuously flow-
ing body of water, it nevertheless falls closer to that end of the naviga-
bility spectrum than it does to the remote and insubstantial ditches that 
Justice Kennedy would disregard.254 As EPA Administrator Jackson an-
nounced in making the navigability determination for the Los Angeles 
River, “[this declaration] means that we recognize that this is water. Not 
only is this water, it needs to be thought of as part of our ecological sys-
tem that services us.”255 
 The EPA’s implicit application of Justice Kennedy’s Rapanos con-
currence has the potential to expand CWA protection for urban and 
western rivers.256 Given their unique characteristics, urban and western 
rivers like the Los Angeles River may have trouble meeting narrow def-
initions of traditional navigability.257 Given their unique challenges, 
however, establishing CWA protection for these rivers is all the more 
critical.258 A case by case approach to determining navigability can util-
ize the skills of the implementing agency to bring these waters appro-
priately within the scope of federal regulation and protection.259 
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Conclusion 

 The EPA’s navigability declaration for the Los Angeles River may at 
first glance seem to be as artificial as declaring that pigs will fly.260 How-
ever, strapping the wings onto a pig might be enough to cause it to fly.261 
 The Los Angeles River has a powerful history, and given the ap-
propriate federal protections, its beauty as well as its prominent role in 
Los Angeles life could be recaptured.262 For other urban and western 
rivers, which may not fit into a strict mold of traditional navigability, 
case by case declarations can expand federal clean water protection 
while remaining true to the purposes of the CWA.263 The EPA’s case by 
case determinations of navigability avoid the potential over- and under-
inclusiveness of an amended CWA with no navigability component.264 
Using a case by case approach, agencies have the freedom to consider 
multiple relevant factors to uphold the intent of the CWA in protecting 
the nation’s waters.265 
 Thus, as impossible as it would have seemed to a Gabrieleño that the 
Los Angeles River would someday be transformed to its present state, 
and as improbable as it may be to a layman that a concrete-lined storm 
drain is a traditionally navigable waterway, somewhere in the sky, flying 
over the future of the Los Angeles River, is a pig.266 

 
260 See Quinlan, supra note 2; supra notes 14–52 and accompanying text. 
261 See supra notes 252–259 and accompanying text. 
262 See supra notes 14–100 and accompanying text. 
263 See supra notes 61–71, 252–259 and accompanying text. 
264 See supra notes 209–238 and accompanying text. 
265 See supra notes 239–259 and accompanying text. 
266 See supra notes 14–52, 252–259 and accompanying text. 
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