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THE MILITARY MUNITIONS RULE AND 
ENVIRONMENTAL REGULATION OF 

MUNmONS 

JOSHUA E. LATHAM* 

In tlu! current post-Cold War era, wlu!n tlu! need for combat readiness no 
[()nger seems necessary, tlu! training activities of tlu! United States military 
have come under fire. Military training sites across tlu! nation are littered 
with spent munitions and unexploded ordnance, tlu! result of decades of 
weapons development and training exercises. TIu! problem is that these mili
tary munitions contain materials and chemicals which are potentially haz
ardous to tlu! environment, and their destruction and cleanup pose special 
environmental and safety concerns. Congress has tried to strike a balance 
between tlu! United States military's need for continued training and tlu! 
Environmental Protection Agent)"s (EPA) desire to have tlu! military clean 
up its hazardous waste sites. To do this, Congress enacted tlu! Military 
Munitions Rule (Munitions Rule), which, if administered properly, is dPr 
signed to effectively accomplish tlu! goals of both tlu! military and tlu! EPA. 
However, tlu! Munitions Rule is already tlu! subject of litigation and con
troversy, leading some to question its actual effectiveness. 

INTRODUCTION 

Since the fall of the Soviet Empire, which marked an end to the 
decades-long Cold War, the United States has been confronted with a 
period of critical reevaluation of both its international and domestic 
policies. 1 Foremost among the areas of reevaluation are the role of 
the military establishment in the emerging geopolitical landscape and 
the environmental consequences of combat readiness.2 

* Articles Editor, 1999-2000, BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAw REVIEW. 

1 See Carnes Lord, The Role of the United States in SmaU Wars, in 541 THE ANNALS OF THE 

AMERICAN ACADEMY OF POUTICAL AND SoCIAL SCIENCE 89, 95 (1995). See generally LAw
RENCE FREEDMAN, WAR (1995); DOUGLAS A MACGREGOR, BREARING THE PHALANx: A NEW 

DESIGN FOR LANDpOWER IN THE 21" CENTURY (1997). 
2 See STEPHEN Dycus, NATIONAL DEFENSE AND THE ENvIRONMENT 1 (1996); MAcGRE

GOR, supra note 1, at 2-3. 
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The Cold War embodied a markedly different political and stra
tegic landscape than faces the United States today.3 The threat of nu
clear war constantly loomed as the ultimate risk in an international 
arms race, and this omnipresent risk factored into every decision with 
even the slightest bearing on military operations.4 Any devaluation in 
the priority of military development and combat readiness might have 
resulted in a tipping ofthe fragile international balance.5 

The nature of warfare as we progress into the twenty-first century 
is changing dramatically.6 The lesson learned from the Persian Gulf 
War is that massive, industrial-age armies are no longer the preemi
nent force in the emerging strategic landscape.' The nature of mod
ern warfare is conflict on a smaller scale, involving international. 
peacekeeping missions, anti-insurgency roles, and surgical strike op
erations.8 Success in these conflicts requires smaller, highly trained 
professional armies using the most advanced military technology.9 

Analysts and policymakers have recognized that the changing 
geopolitical climate, coupled with advancements in military technol
ogy, heralded a new information-age of warfare.10 This revolution in 
military technology has prompted a critical domestic reappraisal of 
the United States military and the nation's role in the world.ll Tech
nological advancements utilized during the Persian Gulf War have 
induced the United States military to refocus its strategic direction.12 

So-called "technological revolution" proponents call for replacement 

3 See THE LAws OF WAR: CONSTRAINTS ON WARFARE IN THE WESTERN WORLD 9 (Mi-
chael Howard et al. eds., 1997). 

4 See Dycus, supra note 2, at 1. 
5 See id. 
6 See MACGREGOR, supra note 1, at 2-3; Stephen Biddle, Victory Misunderstood: lWzat the 

OulfWar Tells Us about theFuture o/Conflict, lNT'L SECURITY, Fall 1996, at 139, 143. 
7 See MACGREGOR, supra note 1, at 2-3; Biddle, supra note 6, at 175. 
8 See THOMAS G. WEISS ET AL., THE UNITED NATIONS AND CHANGING WORLD POUTICS 

73 (2d ed. 1997); Lord, supra note 1, at 95-97. 
9 See Lord, supra note 1, at 95-97. Examples of the modern scale of limited warfare, or 

"small wars," are: the U.N. mission in Somalia (1992-93); the U.N. peacekeeping mission 
in the former \Ugoslavia (1992-present); the U.N. peacekeeping mission in Liberia (1993); 
the U.N. peacekeeping mission in Haiti (1993); the U.S. peacekeeping mission in Leba
non (1982-83); the U.s. incursions into Grenada (1983) and Panama (1989); the U.S. 
bombing ofterrorist targets in Pakistan (1998); the international oversight ofIraqi aggres
sion in the Persian Gulf (1991-present); and the U.N. peacekeeping mission in Indonesia 
(1999-present). See id. at 91-95. 

10 See MAcGREGOR, supra note 1, at 2. 
11 See DYCUS, supra note 2, at 3; Lord, supra note 1, at 95. 
12 See MACGREGOR, supra note 1, at 2; Lord, supra note 1, at 95-97; Biddle, supra note 

6, at 175. 



2000] Regulation of Military Munitions 469 

of the military's extensive industrial-age, mass-produced "sunset sys
tems," such as heavy direct-fire ground forces, nonstealthy aircraft, 
and carrier battlegroups.13 Instead, proponents of the military's tech
nological revolution stress the need for a wholly new generation of 
deep precision-strike and information-warfare technologies.I4 The 
very nature of the United States military is in metamorphosis, becom
ing the technology-based military of the twenty-first century.15 

A stark reminder of the industrial age military of the Cold War is 
the vast quantities of unused munitions stored around the country in 
military warehouses.16 Further, spent munitions and unexploded ord
nance (UXO) litter firing ranges across the nation, representing the 
accumulation of decades of weapons development and training exer
cises vital to military preparednessP These military munitions are the 
legacy of the Cold War, and the destruction and cleanup of these mu
nitions pose special environmental and safety concerns.I8 

Historically, the call of military necessity has been in direct 
conflict with the goal of environmental protection.19 National security 
and environmental regulation were seen as an either/or proposition, 
with the environment uniformly sacrificed in the name of national 
defense.2o During the Cold War, the executive, legislative, and judicial 
branches of the government systematically prioritized military opera
tions at the expense of environmental regulation.21 As Professor Ste-

13 See MACGREGOR, supra note 1, at 2. 
14 See id. 
15 See Dycus, supra note 2, at 4; MACGREGOR, supra note 1, at 3. 
16 See Dycus, supra note 2, at 80. 
17 See id. at 99. According to the Defense Science Board, a Pentagon advisory group, it 

will cost an estimated $15 billion to clean up just five percent of the 50 million acres of 
land used for bombing and target ranges by the military. See David Armstrong, More Costly 
Cleanup on the Horizon, BOSTON GLOBE, Nov. 14, 1999, at A32. The military is currently 
spending $51 million per year to clean up training ranges. See id. The military's total envi
ronmental budget is $3.5 billion annually. See id.; see also Anne Brennan & William Mills, 
Failed Base Cleanup, CAPE COD TIMEs,Jan. 5,1997. 

18 See Dycus, supra note 2, at 99-100. 
19 See id. at 8. 
20 See id. at 185. 
21 See id. at 154-58. For examples of judicial deference to the military, see generally 

Weinbergw v. Rmner()-Barcelo, 456 U.S. 305 (1982) (holding that, although the Navy must 
apply for a discharge permit under the Clean Water Act, an injunction is not called for as 
it might jeopardize national security and combat readiness); Ohio v. United States Dep't of 
Energy, 503 U.S. 607 (1992) (finding that the United States's sovereign immunity from 
liability for state penalties was not waived by either a federal facility or citizen suit provi
sion); Wisconsin u Weinbergw, 745 F.2d 412 (7th Cir. 1984) (noting that violation ofNEPA's 
procedural requirements is perhaps justified in cases of national security and well-being); 
Maine v. Department of the Navy, 973 F.2d 1007 (1st Cir. 1992) (finding no waiver of sover-
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phen Dycus noted, the government's deferential treatment of the 
military during the Cold War was not wholly unjustified.22 "Because 
the consequences of a wrong choice could be catastrophic, our ten
dency has been to resolve any doubts, without extensive analysis or 
public discussion, in favor of security. ''23 With the end of the Cold 
War, however, the military can no longer ignore the environmental 
impact of its actions under the justification of unquestioning military 
necessity.24 

The fall of the Soviet Union has left the United States and the 
NATO alliance the victors in the decades-long economic, political, 
and military struggle.25 The new face of geopolitical relations, without 
the backdrop of an arms race, will allow the government to insist 
upon increased environmental consideration and awareness by the 
military establishment.26 As former Secretary of Defense Dick Cheney 
stated in 1990, "[d]efense and the environment is not an either/or 
proposition. To choose between them is impossible in this real world 
of serious defense threats and genuine environmental concerns. ''27 

The nation is now in a position to insist that the government adhere 
to the environmental regulations it imposes on local and state gov
ernments and the private sector.28 

In 1992, Congress took a significant first step in enacting the 
Federal Facilities Compliance Act (FFCA), holding the federal gov
ernment as liable for environmental regulation under the Resource 
Conservation and Recovery Act (RCRA) as the states and private in
dustry.29 Under the FFCA, Congress directed the Environmental Pro
tection Agency (EPA) to make special consideration for the regula
tion of military munitions.3O In light of the need to avoid burdensome 
public interference with the military's fundamental mission of combat 
readiness, the EPA was to consult with the Department of Defense 

eign immunity from state penalties for CERClA violations at Navy shipyard in Kittery, 
Maine). 

22 See Dycus, supra note 2, at 3. 
23 Id. 
24 See id. at 4. 
25 See Lord, supra note 1, at 90. 
26 See Dycus, supra note 2, at 4. 
27 Dick Cheney, Secretary of Defense, Address to the Defense and Environment Initia

tive Forum, Washington, D.C. (Sept. 3, 1990), quoted in Dycus, supra note 2, at 2. 
28 See Dycus, supra note 2, at 189. 
29 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 

(1992) (amending RCRA § 3004, 42 U.S.C. § 6924). 
30 See id. 
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(DOD) and determine when military munitions were subject to 
RCRA's strict cradle-to-grave regulatory scheme.31 

The resultant Military Munitions Rule (Munitions Rule) is a con
troversial example of the emerging national attitude towards the mili
tary and its role in environmental protection.32 The Munitions Rule 
has been criticized for its reliance on military initiative in cleaning up 
the spent munitions and unexploded ordnance littering firing ranges 
across the country.33 Many critics see the Munitions Rule as perpetuat
ing the Cold War tradition of EPA deference to military authority, in 
contradiction of the spirit and intent of the FFCA and RCRA.34 On 
the other hand, proponents praise the Munitions Rule as a pragmatic 
regulation, accounting for the military's unique expertise in handling 
munitions and recognizing the emerging environmental conscience 
of the military.35 

This Comment will discuss the legal and policy issues regarding 
the EPA's recent promulgation of the Military Munitions Rule. Sec
tion I will provide a legislative history of the EPA's rule. Section II will 
give a legal analysis of the resultant Military Munitions Rule and its 
practical effect on the military'S use, handling, and transport of muni
tions. Section III will evaluate the rule's major criticisms and com
mendations, focusing on the recent judicial challenge in the D.C. Cir
cuit case of Military Toxics Project v. EPA. Finally, Section IV will look 
briefly at the legal and political implications of military munitions 
contamination at Camp Edwards National Guard Base located on 
Cape Cod in Massachusetts. 

I. HISTORY 

A. Military Deference 

The United States government has traditionally exhibited ex
treme deference to the military establishment, allowing the DOD and 

31 See id. 
32 See 40 C.F.R. § 266.20 (West 2000); Military Munitions Rule: Hazardous Waste 

Identification and Management; Explosives Emergencies; Manifest Exemption for Trans
port of Hazardous Waste on Right-of-Ways on Contiguous Properties, 62 Fed. Reg. 6622, 
6628 (1997). 

33 &e Federal Document Clearing House, Military Toxics Project Discusses Results of Prrr 
posed EPA Rule on Defense Department Toxic Wastes, Dec. 4,1995, available in 1995 WL 712022 
[hereinafter MTP Press C01ifermce]. 

M See Military Toxics Project v. EPA, 146 F.3d 948, 951 (D.C. Cir. 1998). 
35 See Lieutenant Colonel Bell, Final Military Munitions Rule: An Overview, 97 ARMY 

LAWYER 49, 49 (1997) [hereinafter Bell I]. 
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the Department of Energy (DOE) to avoid strict compliance with en
vironmentallegislation.36 The oft-cited reasons for allowing the mili
tary to operate independently of environmental regulatory oversight 
are military necessity and national defense priority.37 During the Cold 
War, with the stakes as high as global domination, if not global de
struction, it was thought best to leave to the military what the military 
did best: preparation for a national defense.!l8 Moreover, the military 
has traditionally perceived environmental laws as burdens to the 
DOD's unique national defense mission, and has therefore systemati
cally resisted enforcement efforts.39 The Department of Justice (DOJ) 
and the judiciary have allowed the military to escape environmental 
liability under the "unitary executive theory" and the doctrine of 
"sovereign immunity."40 Together, these two doctrines created a nearly 
impenetrable shield against federal, state, and local enforcement 
against the military establishment for violations of environmental 
regulation.41 

1. The "Unitary Executive" Theory 

For many years, the EPA and the DOJ refused to enforce the re
quirements of the environmental statutes and regulations against the 
military under the "unitary executive" theory.42 The unitary executive 
theory states that the Constitution creates a unitary executive branch, 
headed by the President.43 The President alone is responsible for the 
activities of the executive branch, and federal agencies, as. various 
subparts of a unitary executive branch, cannot sue each other because 

56 See DYCUS, supra note 2, at 158-59;J.B. Wolverton, Note, Sovereign Immunity and Na
tional Priurities: Enforcing Federal Facilities' Compliance with Environmental Statutes, 15 Ruv. 
ENVTL. L. REv. 565, 568 (1991). 

37 SeegmerallyH.R Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.C.A.N. 1287. 
sa See DYcus, supra note 2, at 2. 
S9 See gmerall:y H.R. Rep. No. 102-111. Military non-compliance was the result of "a his

tory of emphasizing the urgency of weapons production for national security, to the ne
glect of health and environmental considerations; ignorance of, and lack of attention to, 
the consequences of environmental contamination; and decades of self-regulation, without 
independent oversight or meaningful public scrutiny." OFFICE OF 1ECHNOLOGY AsSESS
MENT, UNITED STATES CoNGRESS, OTA-484, CoMPLEX CLEANuP: THE ENVIRONMENTAL 
LEGACY OF NUCLEAR WEAPONS PRODUCTION (1991). See also DYCUS, supra note 2, at 8. 

40 See Wolverton, supra note 36, at 569. 
41 See id. at 569-70. 
42 See DYCUS, supra note 2, at 158; Wolverton, supra note 36, at 570. The executive 

branch may, however, establish internal mechanisms to resolve interagency disputes. See 
Dycus, supra note 2, at 158. 

4S See id.; Wolverton, supra note 36, at 570. 
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"the executive cannot sue himself."44 Moreover, allowing the judiciary 
to adjudicate controversies between executive agencies would offend 
the doctrine of separation of powers.45 

While the courts never embraced the unitary executive theory 
defense offered by the executive branch,46 the DO] adopted the uni
tary executive theory, and has interpreted it to mean that neither the 
DO] nor any other federal entity may institute a suit against another 
federal agency.47 The DO] has determined that a suit between execu
tive entities and agencies does not present a justiciable controversy 
under Article III of the Constitution because only one party is in
volved in the suit: the federal executive.48 As a result of the DOl's ad
herence to the unitary executive theory, the EPA was neither allowed 
to sue, nor issue binding administrative orders against federal agen
cies.49 Therefore, the EPA could only resort to persuasion and negoti
ated agreements to enforce military compliance.5o 

This reluctance to enforce environmental regulations against 
federal agencies furthered the public perception that closed-door 
politics discouraged the EPA from fulfilling its duties against federal 
entities.51 The government was literally held to a relaxed standard of 
compliance, whereas rigid enforcement was required of private indus
try.52 Further, the negotiated agreements the EPA was forced to rely 
upon against military violators suffered for lack of enforceability. 53 
The success of negotiated agreements therefore rested entirely upon 
the military'S good faith, which proved to be an unreliable measure.54 

2. The Doctrine of "Sovereign Immunity" 

With the EPA powerless to institute judicial proceedings or issue 
administrative orders against federal facilities, only citizens and the 

44 DyCUS, supra note 2, at 158; see Wolverton, supra note 36, at 570. 
45 SeeWolverton, supra note 36, at 570. 
46 See Kendall ex reL Stokes v. United States, 37 U.S. 524, 610 (1838) (stating that "duty 

and responsibility grow out of and are subject to the control of the law, and not to the 
direction of the President."); Morrison v. Olson, 487 U.S. 654, 680-82 (1988); Lear Siegler, 
Inc. v. Lehman, 842 F.2d 1102, 1108-10 (9th Cir. 1988). 

47 See Wolverton, supra note 36, at 570-71. 
46 See id. at 570. 
49 See id. at 570-71. 
50 See Dycus, supra note 2, at 158; Wolverton, supra note 36, at 572. 
51 See DYcus, supra note 2, at 158-70. 
52 See id. 
53 SeeWolverton, supra note 36, at 572-73. 
54 See id. at 573. 
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states were left to seek enforcement of environmental statutes by fed
eral facilities.55 Although the EPA did not interfere with such suits, the 
success of citizen- and state-instituted judicial actions were limited due 
to the doctrine of "sovereign immunity."56 Very simply put, the sover
eign immunity doctrine provides that unless Congress explicitly waives 
federal sovereign immunity under each of the environmental statutes, 
the federal government is not liable for statutory violations.57 In the 
1992 case of Ohio v. United States Department of Energy, the Supreme 
Court reaffirmed the doctrine of sovereign immunity.58 The Supreme 
Court held that unless Congress unequivocally waives the sovereign 
immunity of the federal government, states may not institute lawsuits 
and may not impose penalties against federal facilities for statutory 
violations. 59 

Even when the military was brought to the courts to enforce en
vironmental compliance, the judicial branch was extremely reluctant 
to force the military to conform to environmentallegislation.60 Courts 
often cited the need for the judiciary to distance itself from military 
issues because of their bearing on international policy, or the lack of 
judicial experience or expertise to deal with such issues.61 Similarly, 
judges often refused to enforce environmental compliance based 
upon the judge's perceptions that a case might compromise national 
security.62 

Despite courts' reluctance to enforce national environmental 
statutes against the military, the legislature compounded the situation 
by refusing to amend or pass environmental statutes explicitly holding 
the federal government subject to environmental compliance.63 Na
tional defense and environmental regulation was consistently seen as 

55 See Dycus, supra note 2, at 15~9. 
56 See Wolverton, supra note 36, at 573. See also Dycus, supra note 2, at 68. 
57 See Dycus, supra note 2, at 159; Wolverton, supra note 36, at 577. 
58 See generally 503 U.S. 607 (1992) (holding that, in enacting RCRA, Congress did not 

intend to waive the government's sovereign immunity from state-imposed punitive penal
ties for past RCRA violations by federal facilities) . 

59 See id. at 627-29. The State of Ohio sought to impose civil penalties against the DOE 
for several years of violations of both RCRA and the Clean Water Act at the Fernald Feed 
Materials plant. The Supreme Court found that in neither statute did Congress explicitly 
waive the federal government's sovereign immunity and allow the imposition of punitive 
state penalties. See id. at 624-29. 

60 See Dycus, supra note 2, at 154-58. 
61 See, e.g., Wisconsin v. Weinberger, 745 F.2d 412, 427 (7thCir. 1984). 
62 See, e.g., Weinberger v. Romero-Barcelo, 456 U.S. 305, 310 (1982); Aluli v. Brown, 

437 F. Supp. 602, 611 (D. Haw. 1977). 
6' See Dycus, supra note 2, at 7. 



2000] Regulation of Military Munitions 475 

an either/or proposition, with the environment losing at the mere 
hint of a national security implication.64 Not until 1992, when Con
gress passed the FFCA, did Congress finally demand that federal fa
cilities, including and in particular the DOD and the DOE, comply 
with the requirements of RCRA.65 The FFCA specifically directed the 
EPA to consult with the DOD to determine when military munitions 
come within RCRA's definition of "hazardous waste," and thus be
came subject to RCRA's strict "cradle-to-grave" regulatory scheme.66 

On February 12, 1997, the EPA responded to the congressional man
date and issued its Military Munitions Rule.67 

B. The Resource Conservation and Recovery Act 

The Resource Conservation and Recovery Act was passed by 
Congress in 1978 as a comprehensive program to monitor the crea
tion, storage, and disposal of solid waste.68 Subtitle C of RCRA estab
lishes a regulatory program designed to track and control hazardous 
waste from generation to disposal, a strict "cradle to grave" regulatory 
scheme.69 However, RCRA not only governs the day-to-day manage
ment of regulated waste, but also the cleanup of wastes that have been 
deliberately or inadvertently released into the environment.7o 

1. Statutory and Regulatory Definitions of "Solid Waste" Under RCRA 

RCRA establishes a program to regulate the handling of "solid 
waste."71 RCRA defines solid waste broadly as "any garbage, refuse, ... 
and other discarded material. "72 However, the courts have noted a 
dichotomy between RCRA's statutory and regulatory definitions of 
solid waste.73 The regulations define solid waste as "any discarded ma-

64 See id. 
65 See Federnl. Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 

(1992) (amending RCRA § 3004, 42 U.S.C. § 6924). 
66 See id. 
67 See 40 C.F.R. § 266.20 (West 2000). 
68 See Resource Conservation and Recovery Act, 42 U.S.C. §§ 6901-6992k (1988 & 

Supp. V 1993). See also Military Toxics Projectv. EPA, 146 F.3d 948, 950 (D.C. Cir. 1998). 
69 See 42 U.S.C. §§ 6921-693ge; ZYGMUNT lB. PLATER, ET AL., ENVIRONMENTAL LAw 

AND POUCY: NATURE, LAw AND SOCIETY 768-69 (1998). 
70 See Dycus, supra note 2, at 81-84. 
71 See 42 U.S.C § 6901; PLATER ET AL., supra note 69, at 763. 
7242 U.S.C. § 6903(27). 
" See Connecticut Coastal Fisherman's Ass'n v. Remington Arms Co., 989 F.2d 1305, 

1314 (2d Cir. 1993) (noting that "[t]he RCRA regulations create a dichotomy in the 
definition of solid waste"); Military Toxics Project, 146 F.3d at 951 (stating that, "for purposes 
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terial" and in turn define discarded material as "abandoned. "74 Mate
rial is abandoned if it is: (1) disposed of; (2) burned or incinerated; 
or (3) accumulated, stored, or treated (but not recycled) before or in 
lieu of being abandoned by being disposed of, burned, or inciner
ated.'s 

Under the statutory definition of solid waste, material need only 
be discarded, and does not require the element of abandonment.'6 
According to the EPA and the courts, the element of abandonment in 
the regulatory definition of solid waste makes that definition some
what narrower than the statutory definition.77 

Only material that has been determined to satisfy the narrower 
regulatory definition of solid waste is then subject to RCRA regulation 
as "hazardous waste" under Subtitle C's cradle-to-grave regulatory 
scheme.'8 

2. RCRA's "Cradle-to-Grave" Regulatory Scheme 

RCRA's regulatory plan involves a strict scheme of permitting, 
manifest tracking requirements, and waste treatment and handling 
standards and practices administered by the EPA.'9 Before an entity 
may treat, store, or dispose of hazardous wastes, it must apply to the 
EPA for a permit.SO RCRA's manifest system further requires that the 
hazardous waste be rigidly documented along the entire life cycle of 
the waste, from generators of the waste, to transporters, to treatment, 
storage, and disposal facilities (TSDF). 81 

RCRA's tracking program is enforced either by the EPA or by 
state programs approved by the EPA.82 Enforcement of RCRA's provi
sions may be achieved through administrative compliance orders, civil 
actions for injunctions, civil penalties, and criminal sanctions. 

of Subtitle C the EPA has provided a regulatory definition of solid waste that is distinct 
from the statutory definition,,). 

74 See Military Thxies Project, 146 F.3d at 951. 
75 See 40 C.F.R. § 261.2(b) (West 2000). 
76 See id. 
77 See Military Toxies Project, 146 F.3d at 951. 
78 See id. 
79 See PLATER ET AL., supra note 69, at 764. 
80 See Resource Conservation and Recovery Act, 42 U.S.C. § 6925 (1988 & Supp. V 

1993); 40 C.F.R. pt. 270. See also DYCUS, supra note 2, at 82. 
81 See PLATER ET AL., supra note 69, at 77~0. The manifest system provides a paper 

trail linking the generator, the transporter, and the TSD for every shipment of hazardous 
waste from creation to disposal. See id. at 776. 

82 See 42 U.S.C. §§ 6941-6949a. 
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Under Subtitle G, the Administrator of the EPA may also issue an 
administrative order or bring suit for an injunction against anyone 
responsible for hazardous waste that is "an imminent and substantial 
endangerment to health or the environment. "83 This provision 
reaches beyond RCRA-permitted facilities, holding any individual re
sponsible for hazardous waste liable for its containment.84 If the EPA 
fails to take action against the responsible parties, citizens are simi
larly empowered to sue for an injunction under RCRA.85 

Further, due to the more broad statutory definition of solid 
waste, wastes that may not be subject to RCRA's regulatory jurisdiction 
are still subject to RCRA's statutory authority.86 Solid waste under the 
statute is broadly defined as "discarded material. "87 By regulation, 
however, solid wastes for purposes of Subtitle C are narrowly defined 
as discarded material that has been "abandoned" by being "disposed 
of. "88 Under this distinction, any discarded material that poses an 
imminent and substantial hazard may be the subject of a Subtitle G 
lawsuit, while for purposes of Subtitle C regulation, only material that 
has been "disposed of' is deemed solid waste by the EPA.89 Hence, 
while a material must meet the EPA's more narrow definition of solid 
waste in order to be subject to RCRA's strict cradle-to-grave regulatory 
scheme, any discarded material is subject to a Subtitle G action.90 

C. The Federal Facilities Compliance Act of 1992 

Recognizing the refusal of the EPA and the DO] to enforce, and 
the failure of the courts to impose RCRA compliance upon federal 
facilities, Congress enacted the Federal Facilities Compliance Act of 
1992.91 The FFCA's primary purpose was to ensure that federal facili
ties, both civil and military, conform to the procedural and substan
tive requirements of RCRA on an equal footing with private indus-

83 [d. § 6973(a). 
84 See id.; Dycus, supra note 2, at 82. 
85 See 42 U.S.C. § 6972 (a) (1) (B). This provision reads that citizens may sue those "who 

have contributed or who [are] contributing to the past or present handling, storage, 
treatment, transportation, or disposal of any solid or hazardous waste which may present 
an imminent and substantial endangerment to health or the environment." [d. 

86 See Military Toxics Projectv. EPA, 146 F.3d 948, 951 (D.C. Cir. 1998). 
87 See 42 U.S.C. §§ 6921, 6972-6973; Military Toxics Project, 146 F.3d at 951. 
88 See 42 U.S.C. §§ 6921-693ge; Military Toxics Project, 146 F.3d at 951. 
89 See 42 U.S.C. §§ 6921, 6972-6973; Military Toxics Project, 146 F.3d at 951. 
90 See Military Toxics Project, 146 F.3d at 951. 
91 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 

(1992) (amending RCRA § 3004, 42 U.S.C. § 6924). 
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try.92 The FFCA was an explicit congressional waiver of federal sover
eign immunity under RCRA.93 

Specifically, the FFCA clarified several points regarding RCRA 
compliance at federal facilities. First, section 102(b) (2) of the FFCA 
provides that administrative order authority is available to the EPA for 
enforcement against federal facilities,94 while section 103 includes 
federal agencies as "persons" for purposes of RCRA.95 Also, the FFCA 
addresses judicial apprehension in empowering the states to bring suit 
and assess penalties against federal facilities for RCRA violations.96 

In enacting the FFCA, Congress identified the history of DOD 
and DOE non-compliance as inducement for enactment of the stat
ute.97 While federal facility compliance was the purpose of the FFCA, 
politicians and agency officials recognized the potentially debilitating 
effect that blanket enforcement of RCRA could have upon military 
operations, specifically regarding the use of military munitions during 
training and weapons development.98 Congress noted that "[m]ilitary 
units deal regularly with items that are virtually unknown in the civil
ian world ... [and] [r]egulations intended to apply to industrial pro
cesses may not make sense when applied to military munitions. ''99 

Congress realized that although the military should be held account
able for environmental considerations, it must be allowed special con
sideration in light of the military'S fundamental purpose of national 
defense and military preparedness.1°O Therefore, section 107 was 
added to the FFCA, directing the Administrator of the EPA to modifY 
the existing hazardous waste regulations and promulgate these 
modified regulations to deal specifically with military munitions.101 

92 Seegmerally H.R Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.CAN. 1287. 
95 See gmerally id.; Federal Facility Compliance Act; Enforcement Authorities Imple

mentation, 58 Fed. Reg. 49044, 49044 (1993). 
94 See 58 Fed. Reg. at 49044. "I'he Administrator shall initiate an administrative en

forcement action against such department ... in the same manner and under the same 
circumstances as an action would be initiated against any other person." 42 U.S.C. § 
6961 (b)(2); Federal Facilities Compliance Act § 102 (b) (1). See 58 Fed. Reg. at 49044. 

95 &e Federal Facilities Compliance Act § 103. 
96 See id. 
97 &egmerally H.R. Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.CAN. 1287. 
98 See gmerally id. Congress stated that "RCRA must dearly be modified so that the mili

tary can conduct training exercises that fulfill their fundamental purpose of training sol
diers." Id. 

99 Id. 
100 Seegmerally id.; H.R. Rep. 102-886 (1992), reprinted in 1992 U.S.C.CAN. 1317. 
101 &e Federal Facilities Compliance Act § 107. 
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Importantly, section 107 of the FFCA mandates that the Adminis
trator first consult with the Secretary of Defense. Section 107 then 
provides that the Administrator and Secretary of Defense shall: (1) 
identifY when military munitions become hazardous waste for pur
poses of Subtitle C regulation under RCRA; and (2) provide for the 
safe transportation and storage of such munitions that qualifY as haz
ardous waste under the regulations,I02 On February 12, 1997, two 
years overdue, and after five years of deliberation and consultation 
with the Secretary of Defense and state officials, as well as public in
put, the EPA promulgated the Munitions Rule,I03 The Munitions Rule 
met with immediate political and legal opposition. 

II. THE MILITARY MUNITIONS RULE 

The Munitions Rule's two mandates were: (1) to determine when 
military munitions become hazardous waste under RCRA; and (2) to 
provide for the safe transportation and storage of munitions that are 
deemed hazardous waste.104 The Munitions Rule provides the DOD 
with a great deal of regulatory latitude in the handling of used and 
unused military munitions.105 The Munitions Rule also provides a 
conditional exemption for the transportation and storage of used 
munitions that satisfY the definition of hazardous waste, relying upon 
equivalent DOD and Department of Transportation regulations.106 

A. When Military Munitions Become Hazardous Waste 

The primary congressional mandate under FFCA section 107 was 
for the Administrator of the EPA to determine when military muni
tions become hazardous waste for purposes of RCRA regulation,I07 
The Munitions Rule addresses the first mandate under RCRA regula
tory standards for "hazardous waste. "108 

Under the RCRA regulations, the threshold question is defining 
what materials are to be regulated as "solid waste," and further, what 

102 See id. 
103 See 40 C.F.R. § 266.20 (West 2000). 
104 See Federal Facilities Compliance Act § 107. 
105 See generally Military Munitions Rule: Hazardous Waste Identification and Manage

ment; Explosives Emergencies; Manifest Exemption for Transport of Hazardous Waste on 
Right-of-Ways on Contiguous Properties, 62 Fed. Reg. 6622 (1997). 

106 See 40 C.F.R. § 266.20. 
107 See Federal Facilities Compliance Act § 107. 
108 See 40 C.F.R. § 266.202(a). 
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solid waste is to be regulated as "hazardous waste. "109 Accordingly, 
munitions must first meet the criteria of a solid waste, and then must 
be evaluated to determine whether they will also be subjected to regu
lation as a hazardous waste.110 In general, solid waste materials may be 
subject to regulation as a hazardous waste if they are either specifically 
listed by the Administrator of the EPA,111 or they exhibit any of the 
following four hazardous characteristics: (1) ignitability; (2) corrosiv
ity; (3) reactivity; (4) or toxicity.ll2 The Munitions Rule focuses only 
upon the first question: clarifying when military munitions become 
solid waste.1l!l 

The RCRA regulations define solid waste as "any discarded mate
rial" and in turn define discarded material as, among other things, 
"abandoned. "114 Material is deemed abandoned if it is: (1) disposed 
of; (2) burned or incinerated; or (3) accumulated, stored, or treated 
(but not recycled) before or in lieu of being abandoned by being dis
posed of, burned, or incinerated.ll5 Only materials that satisfy the 
elements of abandonment meet RCRA's regulatory definition of solid 
waste.116 Therefore, according to the RCRA regulations, only dis
carded material that has been "disposed of" can constitute hazardous 
waste that is subject to the strict "cradle-to-grave" regulatory scheme 
of Subtitle C.1l7 

The Munitions Rule added a new provis.ion to the RCRA regula
tions which specifies how the regulatory term "discarded material" 
applies to unused and used military munitions.118 The Munitions Rule 
uses the RCRA "intended use" analysis in determining when muni
tions become a material that is discarded, and therefore a regulatory 
solid waste subject to RCRA regulation.119 The Munitions Rule 
identifies three specific categories of military munitions: (1) unused 

109 See PLATER ET AL., supra note 69, at 763. 
110 See 40 C.F.R. § 261.2. 
III See id. § 261.2( d). 
112 See id. § 262.3. 
113 See Military Munitions Rule: Hazardous Waste Identification and Management; Ex

plosives Emergencies; Manifest Exemption for Transport of Hazardous Waste on Right-of
Ways on Contiguous Properties, 62 Fed. Reg. 6622, 6625 (1997). 

114 See 40 C.F.R. § 261.2 (a) . 
115 See id. § 261.2 (b) . 
116 See id. 
117 See id.; see also Military Toxics Project v. EPA, 146 F.3d 948, 951 (D.C. Cir. 1998). 
118 See 40 C.F.R. § 266.202; 62 Fed. Reg. at 6625. 
119 See 62 Fed. Reg. at 6628. 
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munitions; (2) munitions used for their intended purpose; and (3) 
used or fired munitions.120 

1. Unused Munitions 

The Munitions Rule provides that unused munitions become 
solid waste for regulatory purposes in four circumstances: (1) when 
the unused munitions are "abandoned by being disposed of, burned, 
or incinerated, or treated prior to disposal;" (2) when the unused 
munitions are removed from storage for purposes of disposal or 
treatment prior to disposal; (3) when the unused munitions are dete
riorated, leaking, or damaged to the point that they can no longer be 
returned to serviceable condition, and cannot reasonably be recycled 
or used for other purposes (excluding the use of the munition for its 
intended purpose, i.e. training); or (4) when an authorized military 
official has determined the munitions are solid waste.l2l 

a. Unused Munitions That Have Been Discarded 

The Munitions Rule specifies that an unused military munition 
becomes discarded, and therefore a solid waste for regulatory pur
poses, when it has been abandoned by being disposed of, burned, or 
incinerated, or otherwise treated prior to disposal.122 Accordingly, 
unused munitions that have been buried or deposited in a landfill in 
the past are considered abandoned, and therefore are solid waste,123 
However, the Munitions Rule provides that such unused munitions 
will only be subject to Subtitle C regulation when unearthed and fur
ther managed.124 Therefore, EPA oversight is not triggered while the 
unused munitions sit buried. 

120 See id. at 6625. 
121 40 C.F.R. § 266.202(b); see 62 Fed. Reg. at 6626. 
122 See 40 C.F.R. § 266.202 (b) (1); 62 Fed. Reg. at 6626. The Munitions Rule provides 

that the open burning/open detonation of unused munitions is subject to RCRA Subtitle 
C regulation because such activity is a waste management activity. However, if the open 
burning/open detonation occurs as an incident to the intended use of the munitions, 
such as the firing of military rounds or the training in the destruction of the munitions, 
they are not subject to RCRA regulation. See 62 Fed. Reg. at 6626. 

12S See id. at 6631. 
124 See id. at 6626. 
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b. Munitions Removed from Storage for Purposes of Treatment or Disposal 

Unused munitions become solid waste for regulatory purposes 
when removed from military magazines or other storage areas for the 
purpose of disposal, burning, incineration, or other treatment prior 
to disposal.125 Under the Munitions Rule, the EPA considers unused 
military munitions comparable to unused commercial products 
stored by manufacturers or their customers.126 The storage of such 
products is an intended use of the product, and therefore only when a 
decision to "discard" the munition is clearly made will ReRA regula
tion begin.127 

c. Leaking or Deteriorated Munitions 

The Munitions Rule also provides that unused munitions which 
are "deteriorated or damaged to the point that [they] cannot be put 
into serviceable condition, and cannot reasonably be recycled or used 
for other purposes" constitute solid waste.128 However, in order to sat
isfy this standard it must be certain that no repair or recycling plan is 
established under which the munitions might be used,129 Even muni
tions that no longer may be used for the purposes of firing may be 
reused or recycled under an alternative intended use of the prod
uct. 1OO This provides great latitude in classifying when a munition is 
capable of use or recycling, and not until it is established that a muni
tion is beyond use recycling is EPA oversight triggered. 

d. Munitions Determined to Be Solid Waste by an Authorized Military Official 

Finally, the Munitions Rule prc#.ides that an authorized military 
official may specifically designate certain military munitions as solid 

125 See 40 C.F.R. § 266.202 (b) (2); 62 Fed. Reg. at 6626. 
126 See 62 Fed. Reg. at 6627. 
127 See id. In the comment accompanying the Munitions Rule, the EPA explained that 

it chose the intent-based test, in part, because "it involves a minimum of interference with 
the military'S established and proven system for managing unused munitions, and it will 
not conflict with the Service's logistical needs or constraints." Id. at 6627 n.4. Further, the 
EPA determined that the military'S storage standards and practices under the Department 
of Defense Explosives Safety Board (DDESB) offer a comparable, if not better degree of 
protection than RCRA regulation would provide. See id. 

128 40 C.F.R. § 266.202 (b) (3). The EPA defines "deteriorated or damaged" to require 
that the integrity of the munition is compromised by cracks, leaks, or other damage. See 62 
Fed. Reg. at 6627. 

129 See id. 
130 See id. 
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waste subject to RCRA regulation.l3l Existing DOD classification sys
tems which categorize certain munitions as "unserviceable" do not 
satisfY the Munitions Rule's requirements because the military might 
seek to recycle such munitions.132 Under the Rule, the military official 
must issue a specific written declaration that particular munitions are 
deemed solid waste and are therefore subject to RCRA regulatory 
oversigh t.m 

2. Intended Use of Military Munitions 

Under RCRA, the use of products for their intended purpose, 
even when the use of the product results in deposits on the land, does 
not always constitute abandonment, is not considered waste manage
ment, and therefore is not subject to EPA regulation.134 The Muni
tions Rule clarifies that military munitions are not solid waste for 
regulatory purposes when: (1) a munition is used for its intended 
purpose; or (2) an unused munition is repaired, reused, recycled, re
claimed, disassembled, reconfigured, or otherwise subject to materials 
recovery activities.135 Thus, military munitions only become solid 
waste, subject to potential regulation under Subtitle C as hazardous 
waste, when the munitions have been abandoned and are therefore 
no longer serving their intended purpose.136 

In an effort to define the "intended use" of military munitions, 
the Munitions Rule provides three specific examples of military activi
ties that are excluded from RCRA regulation. These include: (1) mu
nitions used for the training of military personnel and explosive ord
nance disposal personnel;137 (2) munitions used in weapon's research, 
development, testing, and evaluation programs;138 and (3) the recov
ery, collection, and on-range destruction of used munitions and 

1$1 &e40 C.F.R. § 266.202 (b) (4); 62 Fed. Reg. at 6627. 
1$2 &e62 Fed. Reg. at 6627. 
1~~ See id. 
1~ See id. at 6625. The EPA likens the use of military munitions to the use of pesticides 

by farmers and the use of explosives during quarrying or construction activities. See id. In 
these cases, the application of the product to the land is a necessary and intended purpose 
of the use of that product and is therefore not regulated by RCRA. &e id. 

135 See 40 C.F.R. § 266.202(a). 
1~ See 62 Fed. Reg. at 6628. 
137 &e40 C.F.R. § 266.202 (a) (1) (i). 
1M Seeid. § 266.202(a)(I)(ii). 
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UXO.139 These examples constitute the intended use of military mu
nitions and thus are exempt from ReRA regulation.l40 

a. Training Exercises 

The Munitions Rule provides that munitions used for the train
ing of military personnel and explosive ordnance disposal personnel 
are not solid waste and not subject to ReRA regulation.141 The EPA 
views such training activities as constituting the normal use of the 
product rather than waste disposal.l42 Further, the training of military 
personnel in the wartime use of munitions is recognized as a legiti
mate use of military munitions and already follows a detailed military 
protocol in the handling and safe use of such munitions.l43 The EPA 
views ReRA regulation, in light of the military'S existing practices, as 
duplicative and unnecessary.l44 

b. Weapons Research, Development, Testing, and Evaluation 

Weapons research, development, testing, and evaluation pro
grams are considered to be intended uses of munitions.l45 Because 
the testing of munitions is a natural use of the material, the EPA does 
not consider the munitions used in such research to be abandoned.l46 
The Munitions Rule extends the intended use of used or fired muni
tions to include recovery of such munitions from a range area for fur
ther testing and evaluation.147 

c. On-Range Recovery, Collection, and Destruction 

The Munitions Rule provides that range-clearance actiVity, such 
as the recovery, collection, and on-range destruction of UXO is a nec
essary part of the safe use of munitions.l48 The EPA therefore consid-

159 Seeid. § 266.202(a)(l) (iii). 
140 See id. § 266.202(a) (I) (i)-(iii). 
141 See idA § 266.202(a)(l)(i). 
142 See Military Munitions Rule: Hazardous Waste Identification and Management; Ex

plosives Emergencies; Manifest Exemption for Transport of Hazardous Waste on Right-of
Ways on Contiguous Properties, 62 Fed. Reg. 6622, 6628 (1997). 

145 See id. 
144 See id. 
145 See 40 C.F.R. § 266.202(a) (1) (ii). 
146 See 62 Fed. Reg. at 6628. 
147 Seeid. 
148 See 40 C.F.R. § 266.202(a)(l)(iii); 62 Fed. Reg. at 6628. In contrast, however, the 

EPA has banned both live-fire training and the on-5ite destruction of UXO discovered at 
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ers such activities to constitute an intended use of the munitions, and 
therefore outside the scope of RCRA regulation.149 

3. Used or Fired Munitions 

The Munitions Rule determines that military munitions become 
a solid waste when they are no longer used for their intended purpose 
and are treated with the intent to discard.15o The EPA explains that 
used munitions transported off-range for the purpose of storage, rec
lamation, treatment, or disposal are no longer being used for their 
intended purpose and are being treated with an intent to discard.15l 
Similarly, used munitions collected on-range for disposal either on
site or off-site are being used with an intent to discard, and therefore 
satisfy the regulatory definition of solid waste.152 

Used or fired munitions are also considered a solid waste subject 
to RCRA regulations "if the munitions lands off-range and [is] not 
promptly rendered safe and/or retrieved. "153 The EPA explains that 
munitions which do not land within an intended target area are not 
being used for their intended purpose, and the failure to promptly 
recover such munitions evidences an intent to discard.154 Such muni
tions are thus considered solid waste.155 

In summary, the Munitions Rule provides that munitions which 
land on a firing range are not solid waste, and hence cannot be a haz
ardous waste for the purposes of Subtitle C regulation. In effect, the 
EPA has exempted the regular use of military munitions from RCRA's 
strict regulatory scheme by excluding them from the definition of 
solid waste.156 If a munition lands off-range however, or if the used 
munitions are transported off-range or disposed of on-range, they are 
subject to the RCRA regulatory scheme and EPA oversight. 

the Camp Edwards firing ranges due to the threat of release of propellant; contaminants 
posing harm to the public. See EPA Administrative Order SDWA-I-1997-1019 [hereinafter 
EPA Order 1]; EPA Administrative Order SDWA-I-1997-1030 [hereinafter EPA Order 11]. 

149 See 40 C.F.R. § 266.202 (a)(l) (iii); 62 Fed. Reg. at 6628. 
150 See 40 C.F.R. § 266.202(c). 
151 See id. 
152 See id. 
1531d. § 266.202 (d) ; see 62 Fed. Reg. at 6632. 
154 See 62 Fed. Reg. at 6632. 
155 See id. The EPA likens the failure to retrieve and render safe munitions that land 

off-range to the failure to respond to the spill of a hazardous material. In both instances, 
the EPA believes that failure to respond indicates the requisite intent to discard. See id. 

156 See PLATER ET AL., supra note 69, at 768. 
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B. Regulations for the Storage and Transportation of Military Munitions 

The second mandate ofFFCA section 107 was for the Administra
tor of the EPA, after identifying when military munitions become haz
ardous waste, to provide for their safe transportation and storage.I57 

The EPA considered the DOD's history of munitions handling, noting 
in its decision the military's unique experience and expertise in the 
use and handling of munitions.158 The Munitions Rule provides a 
conditional exemption from the RCRA regulatory scheme for the 
transportation and storage of certain military munitions.159 

1. Transportation Standards 

The Munitions Rule regulations "conditionally exempt from 
RCRA hazardous waste generator and transporter requirements (in
cluding RCRA manifest requirements and the container marking re
quirements ... ) waste non-chemical military munitions that are 
shipped from a military-owned or operated TSDF in accordance with 
DOD shipping controls for military munitions. "160 In making this de
termination, the EPA looked to the existing DOD standards for the 
handling of munitions.16l The EPA concluded that the department's 
regulations provide a level of protection of human health and the en
vironment equal to that of the RCRA manifest system.I62 Therefore, a 
non-chemical military munition that meets the regulatory definition 
of a solid waste under the Munitions Rule, and exhibits characteristics 
as a hazardous waste under RCRA, is not subject to Subtitle C regula
tion as long as it is being transported in accordance with applicable 
DOD safety standards.I63 

157 See Resource Conservation and Recovery Act, 42 U.S.C. § 6924(y) (1) (1988 & Supp. 
V 1993). 

158 See 62 Fed. Reg. at 6636; see also Bell I, supra note 35, at 49. 
159 See Bell I, supra note 35, at 49. 
160 40 C.F.R § 266.203(a) (West 2000); see 62 Fed. Reg. at 6634. 
161 See 40 C.F.R. § 266.203(a); 62 Fed. Reg. at 6634. 
162 See 40 C.F.R. § 266.203(a); 62 Fed. Reg. at 6634. Munitions shipments must comply 

with existing DOD shipping administrative requirements such as the use of a Government 
Bill of Lading (GSF SF 1109), Requisition Tracking Form (DD Form 1348), Signature and 
Talley Record (DD Form 1907), Special Instructions for Motor Vehicle Drivers (DD Form 
836), and Motor Vehicle Inspection Report (DD Form 626). SeeBell I, supra note 35, at 51. 

16~ See 40 C.F.R. § 266.203(a). 
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2. Storage Standards 

The Munitions Rule provides the military with a conditional ex
emption in the storage of non-chemical military munitions, provided 
that the munitions are stored in accordance with the Department of 
Defense Explosives Safety Board's (DDESB) standards. 1M To qualify 
for the exemption, the munitions must be within the jurisdiction of 
the DDESB, managed in accordance with the DDESB's published 
standards, stored in units identified to regulators, inventoried annu
ally, and inspected quarterly.165 Therefore, as long as the military fol
lows its own standards for storage of military munitions, the EPA does 
not require RCRA regulation as well. l66 

C. State Authority 

Under RCRA section 3006, the EPA may authorize a state to ad
minister and enforce the RCRA hazardous waste program.167 Author
ized states administer the RCRA program in lieu of the federal gov
ernment, although the EPA retains enforcement authority over the 
program.168 When the EPA promulgates new federal standards that 
are more stringent or broader in scope than existing federal stan
dards, authorized states are required to review and modify their pro
grams in accordance with RCRA section 3009.169 Section 3009 pro
vides that states may not implement requirements that are less 
stringent than the federal program.170 However, absent preemptive 
federal regulations, section 3009 does allow states to implement stan
dards that are more stringent than the federal requirements. l7l 

Only two provisions of the Munitions Rule are deemed by the 
EPA to constitute more stringent federal regulation than RCRA, re
quiring their adoption by the states.172 These provisions include: (1) 
the requirement that personnel retrieve those munitions that land 

164 See id. § 266.205. 
165 See id.; Bell I, supra note 35, at 51. 
166 See 40 C.F.R. § 266.205. 
167 See Resource Conservation and Recovery Act, 42 U.S.C. § 6926 (1988 & Supp. V 

1993); 62 Fed. Reg. at 6648. 
168 See 42 U.S.C. §§ 6928, 6933, 7003; 62 Fed. Reg. at 6648. 
169 See 42 U.S.C. § 6929; 62 Fed. Reg. at 6648. 
170 See 42 U.S.C. § 6929; 62 Fed. Reg. at 6648. 
171 See 42 U.S.C. § 6929; 62 Fed. Reg. at 6648; Major Richard M. Lattimer, Jr., Myopic 

Federalism: the Public Trust Doctrine and Regulation of Military Activities, 150 MIL. L. REv. 79, 
140 (1995). 

172 See 62 Fed. Reg. at 6648. 
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off-range;173 and (2) the requirement that personnel responding to 
immediate threats involving munitions maintain records of the 
event.174 Under the Munitions Rule, states are not required to adopt 
the remaining provisions of the Munitions Rule, but are free to adopt 
more stringent standards than the Munitions Rule provides.175 In rec
ognition of the EPA's interpretation of Congress's intent, the DOD's 
national defense mission, and the DOD's need for national uniform
ity, however, the EPA "strongly urges" states to adopt the Munitions 
Rule in its entirety.176 

III. ANALYSIS OF THE MILITARY MUNITIONS RULE 

The Munitions Rule has groundbreaking implications for the fu
ture of environmental regulatory oversight of the military establish
ment)" With the enactment of the FFCA, Congress took an impor
tant first-step in holding the federal government accountable for the 
environmental consequences of its conduct under RCRAPs In enact
ing the FFCA, however, Congress recognized the potentially debilitat
ing effect that EPA regulation of military munitions might have on 
combat readiness and the DOD's fundamental national defense mis
sion.179 Congress accounted for this conundrum by mandating that 
the EPA first consult with the DOD and promulgate regulations 
specifically determining when military munitions are hazardous waste 
subject to RCRA oversight. ISO Congress's mandate to the EPA was to 
strike a balance between the competing interests of environmental 
compliance and national defense.1S1 

There are questions as to the Munitions Rule's legal authority 
and the EPA's policy rationale. This controversy has prompted public 
opposition to the Munitions Rule, culminating in a 1998 judicial chal
lenge mounted by the Military Toxics Project (MTP), a national advo-

173 See 40 C.F.R § 266.202(d) (West 2000); 62 Fed. Reg. at 6648. 
174 See 40 C.F.R. §§ 264.1 (g) (8) (iv) , 265.1 (c)(l1)(iv), 270.1 (c)(3) (iii); 62 Fed. Reg. at 

6648. 
175 See 62 Fed. Reg. at 6649. 
176 See id.; Bell I, supra note 35, at 52; Lattimer, supra note 168, at 140. 
177 See 40 C.F.R §§ 260-270. 
178 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 

(1992) (amending RCRA § 3004, 42 U.S.C. § 6924). 
179 See gmeraUy H.R Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.CA.N. 1287. 
180 See Federal Facilities Compliance Act § 107; H.R Rep. No. 102-111; H.R. Rep. No. 

102-886 (1992), reprinted in 1992 U.S.C.CA.N. 1317. 
181 See Federal Facilities Compliance Act § 107; H.R. Rep. No. 102-111; H.R. Rep. No. 

102-886. 
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cacy coalition.I82 While the D.C. Circuit affirmed the legality of the 
Munitions Rule, the policy and the practicality of the Munitions Rule 
continue to incite skepticism.183 There remain several inconsistencies 
and potential loopholes within the Munitions Rule's regulatory 
framework that could prove problematic and arguably are in contra
vention to the congressional mandate. 

A. Military Toxics Project v. EPA 

In April 1998, a threejudge panel for the United States Court of 
Appeals for the District of Columbia Circuit heard oral arguments in 
the case of Military Toxies Project v. EPA, which challenged the EPA's 
recent promulgation of the Munitions Rule.184 

The D.C. Circuit applied a deferential standard of review, ex
pressing willingness to set aside the EPA's action in promulgating the 
Munitions Rule only if it was found to be "arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with law. "185 The 
court relied on the two-step analysis set forth in Chevron U.S.A., Inc. v. 
Natural Resources Defense Council, Inc.: "[I]f the Congress has 'directly 
spoken to the precise question at issue,' then we 'must give effect to 
the unambiguously expressed intent of Congress; otherwise we defer 
to the agency's reasonable interpretation of a statute it adminis
ters. "186 In sum, the burden of persuasion weighed heavily against the 
MTP.187 

The MTP had to show either that the EPA had not followed Con
gress's specific mandate under section 107 of the FFCA, or, in the al-

182 See generally Military Toxics Project v. EPA, 146 F.3d 948 (D.C. Cir. 1998). The MTP, 
represented by two law students from the University of Maryland, describes itself as "a coa
lition of grassroots community groups, veterans, active military personnel, environmental 
justice networks, and labor, all working together toward preventative solutions to the De
partment of Defense pollution." See MTP Press Conference, supra note 33. 

18$ See Military Toxics Project, 146 F.3d at 948; MTP Press Conference, supra note 33. 
184 See Military Toxics Project, 146 F.3d at 953; Lieutenant Colonel David Bell, Court Re

views EPA's Munitions Rule, available at <http://aecwww.apgea.army.mil:8080/prod/usaec/ 
op/update/sum98/epa-rule.htm> [hereinafter Bell II]. 

185 Military Toxies Project, 146 F.3d at 954. 
186 ld. See generally Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 

837 (1984). Step one of the Chevron two-step analysis gives the court a great deal of latitude 
in determining whether Congress has "directly spoken" to the "precise question at issue." 
PLATER ET AL., supra note 69, at 429. Further, much of this analysis depends upon the ex
tent of the court's review of congressional intent. See id. For example, will courts look only 
to the statutory language of the provision at issue, or will they consider the full legislative 
history? See id. 

187 See Military Toxics Project, 146 F.3d at 954. 
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ternative, that the EPA had made an unreasonable interpretation of 
the congressional directive.188 

1. The Military Toxics Project's Arguments 

The MTP challenged the EPA's legal authority in promulgating 
the Munitions Rule on two primary points.189 First, the MTP attacked 
the EPA's threshold definitions of when munitions become solid 
waste, and are therefore subject to RCRA regulation.loo The MTP ar
gued that the intended-use principle as applied to military munitions 
was arbitrary and capricious for three reasons: (1) the intended use 
principle is inapposite to military munitions because once a fired 
munitions hits the ground, the UXO or explosive residue serves no 
further purpose;191 (2) the Munitions Rule is internally inconsistent 
because it does not regulate fired munitions that are left undisturbed, 
but does regulate munitions that are subsequently buried after firing; 
and (3) the EPA has not consistently applied its intended-use inter
pretation because, while a spent munition lying undisturbed on a 
firing range is not a solid waste, a spent munition that lands off-range 
is a solid waste "if it is not promptly rendered safe and/or re
trieved. "192 

Second, the MTP challenged the EPA's conditional exemption 
for munitions stored and/or transported in accordance with DDESB 
standards.195 The MTP argued that the conditional exemption was not 
authorized by RCRA section 3001 (a),I94 is prohibited by RCRA section 
3004(y) ,195 and is arbitrary and capricious because the DOD transpor
tation and storage regulations are not as protective as the Subtitle C 
regulations.1OO 

188 See id.; see also PLATER ET AL., supra note 69, at 429-30. 
189 See Military Toxies Project, 146 F.3d at 953; Bell II, supra note 184. 
190 See Military Toxies Project, 146 F.3d at 953; Bell II, supra note 184. 
191 See Military Toxies Project, 146 F.3d at 955. 
192 Id. 
195 See id. at 953; Bell II, supra note 184. 
194 See Resource Conservation and Recovery Act, 42 U.S.C. § 6921 (a) (1988 & Supp. V 

1993). 
195 See id. § 6924(y). 
196 See Military Thxics Project, 146 F.3d at 957. 
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2. The Findings of the D.C. Circuit 

a. The Intended-Use Principle 

i. Chevron Analysis 

The Military Toxies Project court first evaluated the intended-use 
principle used by the EPA in the Munitions Rule.197 In applying step 
one of the Chevron analysis, the court looked to section 3004(y) of 
RCRA, as amended by section 107 of the FFCA.198 The statute re
quired the EPA to "adopt regulations identifying when military muni
tions become hazardous waste for the purposes of [Subtitle C]. "199 
The MTP argued that the use of the word "when" in the statute con
templated that all military munitions would be subject to Subtitle C 
regulation.2OO While the court found that the MTP's interpretation was 
not unreasonable, it stated that "we think it hardly rises to the level of 
'the unambiguously expressed intent of Congress' required for the 
petitioner to prevail under Chevron step one.''201 

In applying the second step of the Chevron analysis, the D.C. Cir
cuit summarily determined that the EPA had made a reasonable in
terpretation of the statute in excluding certain munitions from the 
definition of solid waste.202 

ii. Arbitrary and Capricious Review 

The D.C. Circuit proceeded to evaluate the EPA's intended-use 
principle under an arbitrary and capricious review.203 Addressing the 
MTP's first argument, the court found that although the distinction 
between military munitions and products which continue to serve a 
function after application to the land was reasonable, the EPA's policy 
was rational and consistent with other EPA policies.204 

Second, the court found that the intended-use principle of the 
Munitions Rule was not internally inconsistent in treating munitions 
landing on a firing range as different from munitions intentionally 

197 See id. 
198 See id. at 955. 
199 [d. 
200 See id. 
201 Military Toxies Project, 146 F.3d at 955. 
202 See id. 
203 See id. 
204 See id. 
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buried or landfilled.205 The court found that because munitions were 
not produced to be buried or landfilled, burial of munitions therefore 
evinced an intent to discard, and the EPA's policy was sound.206 The 
court further stated that a "difference in regulatory treatment does 
not evince a logical flaw in the final Rule. ''207 

Finally, the D.C. Circuit determined that the difference in treat
ment between munitions that land off-range and those that land on
range did not constitute an inconsistency in the Munitions Rule.208 

The court distinguished that the difference in treatment resulted 
from differences in the regulatory and statutory definitions of solid 
waste.209 Therefore, munitions landing off-range were subject to the 
statutory definition of solid waste, as imminent and substantial threats 
to human health and the environment, but were not held to the regu
latory definition as promulgated by the Munitions Rule.210 The court 
found that "[b]ecause the EPA's interpretation of its own regulation is 
neither plainly erroneous nor inconsistent with the regulation, we ac
cept it as controlling. ''211 

b. Conditional Exemption far Transpartation and Starage of Non-Chemical 
Munitions 

i. Chevron Analysis 

The Military Toxics Project court also addressed the MTP's second 
claim, that the conditional exemption of munitions transported or 
stored pursuant to DOD and DOT regulations was inconsistent with 
the EPA's obligation to "propose ... regulations" as RCRA and FFCA 
command.212 The court determined that the statute required the EPA 
to undertake a two-step process: (1) to identify the conditions under 
which military munitions become hazardous waste; and (2) to prom
ulgate regulations ensuring the safe transportation and storage of that 
hazardous waste.213 Therefore, if the EPA has conditionally exempted 
certain munitions from hazardous waste classification, the obligation 

205 See id. at 956. 
206 See Military Toxics Project, 146 F.3d at 956. 
207Id. 
208 See id. 
209 See id. 
210 See id. 
211 Military Toxies Project, 146 F.3d at 956. 
212 Id. at 957. 
213 See id. at 958. 
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to promulgate regulations governing their transport and storage 
never arises.214 Further, the court decided that because Congress had 
not spoken directly on the issue of conditional exemptions, the inter
pretation of the statute was left to the EPA's discretion under step two 
of the Chevron analysis.215 Under the second step, the court found 
nothing in the statute that precluded the EPA's authority to grant 
conditional exemptions.216 

ii. Arbitrary and Capricious Review 

The MTP also challenged the conditional exemptions on the 
ground that they arbitrarily exempted the military from certain re
strictions under Subtitle C's manifest system which are not present 
under the corresponding DOD regulations.217 The D.C. Circuit ac
cepted the EPA's authority to rationally rely on other governmental 
agencies' regulatory programs in deciding not to regulate a particular 
waste as hazardous under Subtitle C.21S However, the court did recog
nize that certain procedural gaps existed between RCRA and the 
DOD storage and transport requirements, but chose to defer to the 
EPA's judgment in finding that the procedural gaps did not "under
mine the protection of human health and the environment in any 
significant way. ''219 

B. Legal and Policy Analysis of the Munitions Rule 

Under section 107 of the FFCA, Congress directed the EPA to 
consult with the DOD in preparing a new rule regarding EPA over
sight of military munitions under RCRA.22o In accordance with Con
gress's directive, the EPA consulted extensively with the DOD in 
promulgating the new Munitions Rule.221 The resultant Munitions 
Rule strikes a balance between public environmental concerns, explo-

214 See id. 
215 See id. 
216 See Military Toxics Project, 146 F.3d at 958. 
217 See id. 
218 See id. at 959. 
219Id. 

220 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 
(1992) (amending RCRA§ 3004, 42 U.S.C. § 6924). 

221 See Military Munitions Rule: Hazardous Waste Identification and Management; Ex
plosives Emergencies; Manifest Exemption for Transport of Hazardous Waste on Right-of
Ways on Contiguous Properties, 62 Fed. Reg. 6622, 6632 (1997). 
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sives safety concerns, and the need to maintain combat readiness.222 

In light of the potentially stifling and burdensome regulatory over
sight the EPA might have exercised over military use of munitions, the 
DOD staunchly supports the new Munitions Rule.223 

The DOD praises the EPA's policy under the Munitions Rule in 
accounting for the military's fundamental national defense mission of 
combat readiness.224 In promulgating the Munitions Rule, the EPA 
used the discretion it was afforded by Congress under FFCA section 
107, choosing to minimize EPA oversight of military environmental 
management, opting instead for military self-regulation.225 

The Munitions Rule has also been praised for avoiding duplica
tive environmental regulation.226 The Munitions Rule expresses the 
EPA's recognition of the military'S expertise and experience in the 
handling of military munitions.227 Thus, the Munitions Rule avoids 
unnecessary administrative burdens and duplicative regulation.228 

The EPA acknowledges that DOD management practices ensure ex
plosive safety and security, while at the same time protecting human 
health and the environment.229 

Critics of the Munitions Rule point to the extremely deferential 
nature of the regulation.230 While the Munitions Rule has survived the 
MTP's judicial challenge unscathed, the soundness of the policies 
chosen by the EPA are not so easily accepted.231 The EPA has unde
niably granted the military a great deal of regulatory latitude.232 First, 
the intended-use principle, used to determine when munitions be
come hazardous waste, has proven quite controversia1.233 The choice 
not to regulate certain munitions by excluding them from the 

222 See Bell I, supra note 35, at 52. 
225 See id. 
224 See Lieutenant Colonel David Bell, Regulators Publish Rule to Identify, Manage Muni

tions Waste, available at <http://aecwww.apgea.army.mil:8080/prod/usaec/op/update/ 
spr97/munition.htm> [hereinafter Bell III]. 

225 See Federal Facilities Compliance Act § 107; 62 Fed. Reg. at 6626. 
226 See Bell III, supra note 224. 
227 See 62 Fed. Reg. at 6635. 
228 See id. 
229 See id.; Bell I, supra note 35, at 49. 
250 See MTP Press Conference, supra note 33. Cathy Hinds, Executive Director of the Mili

tary Toxics Project, has opined that due to "eleventh hour" political pressures from the 
DOD, the EPA reworked the Munitions Rule, stating "the EPA has, with a gun to its head, 
violated their own mission to protect human health and the environment and the 
fingerprints allover that smoking gun belong to the Pentagon." Id. 

251 See generally Military Toxics Project v. EPA, 146 F.3d 948 (D.C. Cir. 1998). 
252 See infra notes 233-240 and accompanying text. 
255 See generally Military Toxies Project, 146 F.3d at 948. 



2000] Regulation of Military Munitions 495 

definition of solid waste under RCRA is a critical one, with potentially 
severe consequences.234 

Similarly, the determination of what uses constitute the "in
tended" uses of military munitions leaves to the DOD a great degree 
of regulatory flexibility.235 The classification status of the activity in 
which the munition is used proves determinative as to the amount of 
regulatory oversight the EPA might exercise over the activity.2~ This 
creates inconsistencies in the degree of regulatory oversight for the 
same types of activities.2S7 

Finally, the conditional exemption for waste munitions that are 
stored or transported in accordance with DOD and DOT standards 
removes these materials from RCRA regulatory jurisdiction.2!l8 While 
DOD and DOT standards may prove equivalent to RCRA regulation, 
perhaps the better policy would provide a greater degree of EPA over
sight to ensure DOD compliance.239 As the conditional exemption 
stands, the EPA's jurisdiction is triggered only when DOD require
ments are not followed or accidents which pose immediate and sub
stantial threats occur.240 

Many of the policy considerations surrounding the Munitions 
Rule have manifested at Camp Edwards on Cape Cod in Massachu
setts.241 Camp Edwards has been the site of extensive weapons training 
since before World War 11.242 The result of this training is the accumu
lation of several decades worth of spent munitions and UXO which 
have leaked toxic chemicals into the groundwater.243 Camp Edwards is 

234 See id. at 953; PLATER ET AL., supra note 69, at 768-69. 
235 See MTP Press Conference, supra note 33. 
236 See 40 C.F.R. § 266.202(a) (1) (West 2000); Military Munitions Rule: Hazardous 

Waste Identification and Management; Explosives Emergencies; Manifest Exemption for 
Transport of Hazardous Waste on Right-of-Ways on Contiguous Properties, 62 Fed. Reg. 
6622,6628-6632 (1997). The MTP has called this situation a "fox guarding the henhouse 
scenario." MTP Press Conference, supra note 33. 

237 See Military 1bxics Project, 146 F.3d at 954-56; 62 Fed. Reg. at 6631. 
258 See 40 C.F.R. §§ 266.203 (a)(l), 266.205 (a) (1); 62 Fed. Reg. at 6635. 
2S9 The MTP has argued that "[t]he Defense Department has not done a good job of 

protecting health and the environment leaving a legacy of pollution for future generations 
to come. With external oversight at its industrial facilities, it's improved its record. Without 
external oversight at its munitions facilities, [the Defense Department] will continue to 
endanger public health and the environment." MIP Press Conference, supra note 33. 

240 See 40 C.F.R. §§ 266.203(a) (1) (i)-(iv); 266.205(a) (l)(i)-(vii). 
241 See Scott Allen, Guard will offer plan to protect Cape water, BOSTON GLOBE, Nov. 11, 

1998, atA1. 
!4! See Massachusetts Military Reservation, Base History (visited Dec. 4, 1998) 

<http://www.mmr.org/mmr1/bashist.htm> [hereinafter Base History]. 
243 See EPA Order I, supra note 148; EPA Order II, supra note 148. 
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representative of thousands of DOD and DOE bases across the nation 
where military practices went virtually unchecked during the Cold 
War.244 Contamination as a result of military practices is a dangerous 
legacy, one which the Munitions Rule is intended to avert in the fu
ture.245 

For both proponents and critics of the Munitions Rule, the suc
cess of the regulation depends upon the military's willingness to regu
late itself with genuine concern for protection of human health and 
the environment.246 Admittedly, the military'S environmental track 
record is not fully satisfactory.247 The effectiveness of the Munitions 
Rule further depends upon the willingness of RCRA-authorized states 
to adopt the EPA's deferential regulations, and is grounded in the 
hope that a new military perspective regarding environmental com
pliance will prevail. 248 

1. Support for the Munitions Rule 

a. The National Defense Mission: Minimizing EPA Oversight in the Name of 
Combat Readiness 

Congress recognized the potentially devastating effect that strict 
RCRA enforcement might have on the military'S fundamental pur
pose of combat readiness.249 While the policy behind the FFCA was to 
bring federal facilities into compliance with RCRA on an equal foot
ing with state and local governments and private industry,250 Congress 
made certain to advise the EPA to promulgate regulations specific to 
military munitions, accounting for the military'S unique national de
fense mission.251 Congress noted that while federal facility compliance 

244 See Base History, supra note 242. 
2411 See gmerally H.R. Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.CAN. 1287; 

H.R. Rep. No. 102-886 (1992), reprinted in 1992 U.S.C.CAN. 1317. 
246 See MTP Press Conference, supra note 33. CJ. Bell I, supra note 35, at 52. 
247 See gmerally H.R. Rep. No. 102-111; H.R. Rep. No. 102-886; MTP Press Conference, 

supra note 33. 
248 See Military Munitions Rule: Hazardous Waste Identification and Management; Ex

plosives Emergencies; Manifest Exemption for Transport of Hazardous Waste on Right-of
Ways on Contiguous Properties, 62 Fed. Reg. 6622, 6649 (1997); Bell I, supra note 35, at 
52. 

249 See gmerally H.R. Rep. No. 102-111. "RCRA regulation must clearly be modified so 
that the military can conduct training exercises that fulfill their fundamental purpose of 
training soldiers." [d. 

250 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 
(1992) (amending RCRA § 3004, 42 U.S.C. § 6924). 

251 See gmeraUy H.R. Rep. No. 102-111; H.R. Rep. No. 102-886. 
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with environmental regulations is a vital national priority, it is critical 
not to allow such regulation to unreasonably compromise the mili
tary's combat readiness.252 

The DOD has applauded the Munitions Rule for providing the 
military with the flexibility it needs to maintain the integrity of its 
training programs and weapons development.253 At the same time, the 
DOD regards the Munitions Rule as sufficiently "protecting human 
health and the environment," in conformity with section 107 of the 
FFCA.254 

b. The Intended-Use Principle: The EPA's Rational Policy Choice 

Under the intended-use principle of the Munitions Rule, the 
military may continue to train, research, and develop munitions un
impeded by the EPA's burdensome administrative and substantive re
quirements.255 Military munitions are thus subject to RCRA's strict 
cradle-to-grave regulatory scheme only when they are not being used 
in accordance with their intended use.256 

The Munitions Rule's intended-use principle derives from an es
tablished EPA precedent which provides that materials that involve 
application to the land as part of their ordinary manner of use are not 
solid wastes.257 The reasoning goes that because such materials are 
applied to the land as part of their intended use, such application 
does not constitute abandonment, and therefore the materials are not 
solid waste under RCRA.258 The EPA has applied the intended-use 
principle to munitions once before in Connecticut Coastal Fisherman's 

252 SeegrneraUy H.R. Rep. No. 102-111; H.R. Rep. No. 102-886. 
253 The EPA stated that the final Munitions Rule ensures that EPA oversight of the 

military under RCRA will involve "a minimum of interference" with the military'S estab
lished system, and will "not conflict with the Service's logistical needs or constraints." 62 
Fed. Reg. at 6627. Further, the EPA concluded that in order to "minimize the chances for 
confusion or error, military training should duplicate to the maximum extent possible the 
conditions encountered by military personnel in combat." Id. 

254 Federal Facilities Compliance Act § 107; see Resource Conservation and Recovery 
Act, 42 U.S.C. § 6924(y) (1988 & Supp. V 1993). 

255 See 40 C.F.R. § 266.202 (West 2000). 
256 See id. § 266.202 (a) (1). 
257 See 62 Fed. Reg. at 6630. The EPA has used the intended-use principle for pesticides 

and the use of explosives, such as dynamite, that involve application of the product to the 
land in the ordinary manner of use. See id. Even if the function of the material ends with 
application to the land, as in the explosion of dynamite, the EPA does not consider the 
residuals of the material to constitute waste. See id. 

256 See 40 C.F.R. §266.202(a) (1); 62 Fed. Reg. at 6628. Only when the element ofaban
donment is present, and the material is deemed "discarded," does the material then come 
under RCRA regulation as a solid waste. See 62 Fed. Reg. at 6628. 
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Ass'n v. Remington Arms Co., Inc.259 In Connecticut Coastal Fisherman, the 
EPA filed a brief as amicus curiae extending its position that regulatory 
jurisdiction under RCRA does not apply to products, such as lead shot 
and clay targets, that are deposited on the land as incident to their 
ordinary manner ofuse.260 

The EPA's implementation of the intended-use principle for mili
tary munitions is a consistent and rational policy choice.261 Con
versely, if the EPA had determined that munitions were subject to 
RCRA regulation immediately after their discharge on to the land, the 
military would be subject to burdensome administrative and cleanup 
duties.262 Such RCRA regulatory responsibilities would inherently ob
struct the military's fundamental purpose of training soldiers, greatly 
complicating standard training procedures.263 Moreover, such an ob
struction directly conflicts with Congress's directive to the EPA under 
FFCA section 107 to promulgate regulations specific to military muni
tions so as not to compromise military preparedness.264 The EPA's ap
plication of the intended-use principle to military munitions avoids 
this result.265 

Ideally, the EPA's intended-use principle will not result in dan
gerous accumulations of munitions on firing ranges.266 As noted by 
the D.C. Circuit in Military Toxics Project v. EPA, even though muni
tions are not subject to RCRA's regulatory system under the intended
use principle, munitions posing imminent and substantial hazards are 
subject to lawsuit under RCRA's Subtitle G statutory definition of haz
ardous waste.267 Therefore, as a result of the distinction between the 
regulatory and statutory definitions of solid waste under RCRA, even 
munitions used for their intended purpose, and exempt from RCRA's 

259 SeegmeraUy989F.2d 1305 (2dCir.1993). 
260 See id.; 62 Fed. Reg. at 6630. 
261 See 62 Fed. Reg. at 6630; Bell I, supra note 35, at 50. 
262 See Lattimer, supra note 171, at 140. 
263 Seeid. at 140-41. 
264 See gmerally H.R. Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.CAN. 1287; 

H.R. Rep. No. 102-886 (1992), reprinted in 1992 U.S.C.CAN. 1317. 
265 See Bell I, supra note 35, at 52. . 
266 See 62 Fed. Reg. at 6636. 
267 See Resource Conservation and Recovery Act, 42 U.S.C. §§ 6972(a)(1) (B), 6973 

(1988 & Supp. V 1993); 40 C.F.R. § 261.1(b)(2) (West 2000); Military Toxics Projectv. EPA, 
146 F.3d 948, 951 (D.C. Cir. 1998). "[M] aterial not defined as solid waste for purposes of 
Subtitle C 'is still a solid waste' if '[i) n the case of section 7003, the statutory elements are 
established.'" Military Toxies Project, 146 F.3d at 951. 
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cradle-to-grave regulatory scheme, are subject to RCRA's citizen-suit 
provision and EPA intervention.268 

The EPA's involvement at Camp Edwards provides a good exam
ple of the effectiveness of the Munitions Rule and the availability of a 
RCRA Subtitle G action. Under the Munitions Rule, the EPA would 
not have had the regulatory oversight to monitor munitions use at 
Camp Edwards as long as the National Guard used the munitions for 
their "intended purpose. "269 However, the EPA has exerted its author
ity to intervene under RCRA's Subtitle G.270 The EPA based its author
ity to abate "imminent and substantial" hazards on the detection of 
munitions-related wastes in the groundwater near the impact area of 
the firing ranges at the base (Impact Area) .271 Since discovery of the 
munitions-related contamination, the EPA has issued administrative 
orders prohibiting the use .of munitions at the base and commanding 
that the military undertake extensive groundwater and soil testing 
and range clearance.272 Therefore, despite the deferential nature of 
the Munitions Rule, the EPA would have little difficulty in legally justi
tying intervention to correct situations that present imminent and 
substantial danger to human health and the environment. RCRA's 
Subtitle G thus supplants the Munitions Rule when necessary. 

c. Avoiding Duplicative Regulation: ReRA and the Military s Unique Exper
tise 

While the Munitions Rule minimizes EPA regulation of military 
munitions under RCRA, it does so in an area where Congress recog
nizes that the military has undeniable experience and expertise.273 

Congress specifically mandated the Administrator of the EPA to 

268 See id. 
269 See 62 Fed. Reg. at 6632. 
270 See EPA Region 1, EPA Orders Further Training Restrictions and Cleanup at Camp Ed

wards (visited Feb. 26, 1999) <http://www.epa.gov.htm> [hereinafter EPA Press Release 
I]; Department of Environmental Protection, DEP Orders Military to Treat Contaminated Well 
at MMR, Df!lJeiop Long-Term Water Source (visited Nov. 20, 1998) <http://www.magnet.state. 
ma.us/dep/pao/files/mmr.htm> [hereinafter DEP Order]. 

271 See Letter from John P. DeVillars, EPA Region 1 Administrator, "EPA Urging Massa
chusetts National Guard to Withdraw Draft Environmental Impact Statement (EIS) at Mas
sachusetts Military Reservation (MMR) and Delay Proposed Expansion Pending Results of 
Ongoing Impact Area Studies," (Jan. 24, 1997), available at <http://www.epa.gov.htm> 
[hereinafter DeVillars Letter]. Within this letter, the EPA stated that its authority to inter
vene at Camp Edwards was grounded not within the Munitions Rule regulations, but in 
RCRA's "imminent and substantial danger" provision. See id. 

272 See EPA Press Release I, supra note 270; DEP Order, supra note 270. 
21$ See 62 Fed. Reg. at 6636. 
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evaluate DOD munitions' policies and practices before promulgating 
the Munitions Rule.274 A review of the legislative record makes it clear 
that Congress intended that the EPA modify RCRA regulations where 
DOD regulations already provide safety management and adequate 
protection of human health and the environment.275 As the House 
Committee on Energy and Commerce reported: 

Industrial processes, which RCRA was written to cover, are 
not designed to kill anyone. But military munitions are de
signed to do exactly that .... Regulations intended to apply 
to industrial processes may not make sense when applied to 
military munitions .... Requirements under RCRA will have 
to be modified to accommodate the special requirements of 
military munitions.276 

The Munitions Rule is the pragmatic result of the EPA's evaluation of 
DOD safety standards, and comports with Congress's mandate under 
the FFCA.277 

The conditional exemption provided by the Munitions Rule for 
the storage and transport of munitions reflects Congress's and the 
EPA's recognition of the DOD's unique munitions-related experience 
and expertise.278 As Congress noted, and the EPA has recognized, the 
imposition of RCRA's environmental regulations in military scenarios 
could lead to disastrous results.279 For example, Congress remarked 
that bomb disposal personnel should not be forced to consider all of 
the requirements of RCRA if they lead to increased safety hazards for 
those personnel, particularly in emergency situations.280 

274 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 
(1992) (amending RCRA § 3004, 42 U.S.C. § 6924); H.R. Rep. No. 102-111 (1991), re
printed in 1991 U.S.C.CAN. 1287; H.R. Rep. No. 102-886 (1992), reprinted in 1992 
U.S.C.CAN.1317. 

275 SeeH.R. Rep. No. 102-111; H.R. Rep. No. 102-886; 62 Fed. Reg. at 6636. 
276 H.R. Rep. No. 102-111. 
277 See Federal Facilities Compliance Act § 107; 40 C.F.R. § 266.202 (West 2000); Bell I, 

supra note 35, at 49. 
278 See Bell I, supra note 35, at 49. 
279 See generally H.R. Rep. No. 102-111. Congress noted that "[i]t is irresponsible to re

port out a bill that forces bomb disposal units to consider the complexities of complying 
with RCRA requirements when deciding whether to move or detonate an unexploded 
shell in place. RCRA was never intended to apply to such life and death situations. No one 
intends that environmental compliance should magnify the safety hazards associated with 
explosives." Id. 

280 See generally id. The EPA also exempted emergency response activities from RCRA's 
generator, transporter, and permitting requirements. See 62 Fed. Reg. at 6636. Therefore 
activities in response to munitions and explosives-related emergencies need not be dis-
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The EPA determined that the most reasonable way to achieve 
Congress's goal was to allow the DOD to continue to follow DDESB 
munitions management standards and DOD and DOT transportation 
standards rather than impose a second regulatory scheme under 
RCRA.281 The EPA based its conclusion on both the protective nature 
of the DDESB standards and the military'S record of safe storage and 
transport of military munitions.282 

i. The DOD's Storage and Transportation Standards 

The EPA found that the DDESB storage requirements, and the 
DOD and DOT shipping requirements for munitions, provided an 
adequate level of protection of human health and the environment, 
and was equivalent to the RCRA manifest system.28l$ The EPA stated, 
"it is not necessary to regulate a waste as hazardous where the wastes 
are already adequately regulated, and reasonable mismanagement 
scenarios have thereby been controlled. "284 

The EPA has concluded, and the courts have affirmed, that it has 
the legal authority to provide a conditional exemption for certain 

tracted by RCRA's complicated administrative and substantive requirements. See Bell I, 
supra note 35, at 52. 

281 See 62 Fed. Reg. at 6636. 
282 See id. The EPA stated, "given the protective nature of the DDESB standards, and 

the Service's record in providing for the safe storage of military munitions, the Agency 
believes that RCRA subtitle C regulation is not necessary for waste military munitions 
managed in compliance with these standards." [d. 

285 See itl. at 6633, 6635. "Features of the DOD transportation system include pre-trip 
routing plans, safe havens and secure holding areas for vehicles experiencing difficulties 
or for overnight storage, safe haven hotline, satellite motor surveillance and tracking, 
shipper seals, dual driver protective and escort services, firefighting instructions, and elec
tronic notifications/communications between shipper, carrier and receiver." [d. at 6634. 
The DOD mandatory standards for transportation of munitions also address packaging, 
labeling, marking, placarding, emergency response, training, and shipping documenta
tion. See id. 

In order to qualify for the conditional storage exemption, waste non<hemical 
munitions must be subject to the jurisdiction of the DDESB, managed in accordance with 
the DDESB's published standards (no waivers allowed), stored in units identified to regula
tors, inventoried annually, and inspected quarterly. See Bell, supra note 35, at 51. "The EPA 
found that the DDESB standards provide design and operating standards that ... minimize 
the potential for explosions and minimize the impact should an explosion occur, based on 
four factors that relate to the physical and chemical characteristics of these materials: (1) 
compatibility groupings, (2) hazardous class, (3) net explosive weight (NEW), and (4) 
quantity distance formulae." 62 Fed. Reg. at 6637. 

284 [d. at 6634. 
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wastes from RCRA standards.285 The EPA has determined that RCRA 
section 3001 provides the EPA with flexibility, in deciding whether to 
list or identify certain wastes as hazardous waste, to consider the need 
for such regulation.286 Section 3001 specifically authorizes the EPA to 
decide whether a particular waste "should be subject to the require
ments of Subtitle C. "287 Therefore, the EPA has concluded that it has 
the authority to determine if RCRA Subtitle C regulation of a particu
lar waste is appropriate.288 

RCRA directs the EPA to regulate hazardous waste generators, 
transporters, and treatment, storage, and disposal facilities "as neces
sary to protect human health and the environment. "289 Therefore, by 
extension, the EPA has determined that the decision to subject a 
waste to the requirements of Subtitle C regulation as a hazardous 
waste is "a question of whether regulatory controls promulgated un
der sections 3002-04 are necessary to protect human health and the 
environment."290 One guideline the EPA has consistently utilized in 
evaluating the potential danger a particular waste poses to human 
health and the environment is whether other regulatory programs 
already address the hazard posed by the particular waste.291 

The EPA concluded that the documentation requirements used 
by the DOD in the shipping of munitions were equally as effective as 
RCRA's manifest system.292 Similarly. the EPA found that the DOD's 
storage standards under the DDESB requirements provided a safety 

285 See Resource Conservation and Recovery Act, 42 U.S.C. § 6921 (1988 & Supp. V 
1993); 62 Fed. Reg. at 6636. 

286 See 62 Fed. Reg. at 6636. 
287 42 U.S.C. § 6921; see 62 Fed. Reg. at 6636. 
288 See 62 Fed. Reg. at 6636. 
289 42 U.S.C. §§ 6922-6924; 62 Fed. Reg. at 6636. 
290 62 Fed. Reg. at 6636; see 42 U .S.C. §§ 6922-6924. 
291 See 62 Fed. Reg. at 6636. The D.C. Circuit has twice upheld the EPA's interpretation 

that the agency may consider the existence of other regulatory programs in determining 
whether RCRA regulation is necessary to protect human health and the environment. In 
Edison Electric Institute v. EPA, a temporary exemption was upheld for petroleum
contaminated media because the potential hazards of the material were already regulated 
by the underground storage tank regulations of RCRA Subtitle I. See generallJ 2 F.3d 438 
(D.C. Cir. 1993). Similarly, in NRDC v. EPA, the court upheld an EPA finding that alterna
tive management standards for used oil promulgated under RCRA section 3014 reduced 
the risks of mismanagement for such oil, and therefore it was not necessary to list the 
waste again under Subtitle C. See generally 25 F.3d 1063 (D.C. Cir. 1994). You may note, 
however, that neither of these cases involved management standards outside the scope of 
EPA authority, as the DOD regulations are. 

292 See 62 Fed. Reg. at 6636. 
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net equal to the manifest requisite under RCRA.293 Furthermore, the 
EPA determined that the DOD's storage and transportation require
ments offered a better level of security than RCRA did.294 Thus, the 
DOD transportation requirements under DOD and DOT standards, 
and the storage requirements under DDESB standards, provide a level 
of protection of human health and the environment equal to that of 
the RCRA manifest system.295 Imposing RCRA regulations in addition 
to the DOD standards is duplicative, unnecessary, and perhaps worse, 
an impediment to the safe handling of military munitions. 

ii. The DOD's Record in Munitions Storage and Transportation 

The EPA also based its conditional exemption for the transporta
tion and storage of waste munitions on the military'S good record of 
munitions handling.296 With regard to the military'S record of ship
ping waste munitions, the EPA reviewed the United States Army's 
Technical Center for Explosives Safety Information Database as well 
as the DDESB's Historical Accident Database.297 The EPA found that 
of approximately 45,000 shipments of military munitions made annu
ally, only a very small percentage would involve waste munitions as 
defined under the Munitions Rule.298 Further, in the last twenty years, 
there have been only eighteen mishaps involving commercial carriers 
of military munitions, of which only six accidents resulted in fires or 
detonation that affected the munitions cargo.299 

With regard to the storage of waste munitions, the EPA reviewed 
documentation concerning incidents involving the handling of DOD 
munitions.300 The EPA found that although there have been incidents 
over the years involving munitions detonation that have caused per
sonal injury and property damage, few of these incidents involved 
waste munitions as defined by the Munitions Rule.301 Moreover, given 
the vast quantities and the dangerous nature of the munitions han-

293 See id. 
294 See id. 
295 See id. 
296 See id. at 6635, 6637. 
297 See 62 Fed. Reg. at 6634. 
298 See id. 
299 See id. 
m See id. at 6637. 
301 See id. 
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dIed by the DOD, these few incidents of mismanagement represent a 
miniscule percentage of the DOD's overall record.302 

2. Criticism of the Munitions Rule 

a. The IntendedrUse Principle: The EPA's Dissimilar Treatment of Similarly 
Situated Munitions 

i. Use Versus Effect 

While the EPA has applied the intended-use principle in the past 
for items that involve application to the land in their ordinary man
ner of use, such as pesticides, fertilizers, and construction explosives, 
the logic of this principle is uncertain. An important criticism of the 
intended-use principle is that it ignores the effect of the product's ap
plication to the land, instead focusing on the manner in which the 
product is used.303 As many critics have noted, military munitions do 
not serve a function after they have been applied to the land.304 The 
EPA responds simply that the "interpretation focuses on whether a 
product was used as it was intended to be used, not on whether the 
purpose of the product is to perform some function on the 
ground."305 The D.C. Circuit affirmed that the EPA's policy choice was 
within the EPA's reasonable interpretation of the congressional man
date, and was not arbitrary and capricious.306 However, the court did 
note that "[t]he distinction Military Toxics Project draws between muni
tions and other chemicals applied to the ground is perhaps a reason
able one. "307 

Under the intended-use principle, the military is under no regu
latory obligation to clean up its training areas because munitions that 
have landed on the ground are still "legally" being used for their in
tended purpose under the Munitions Rule.308 Therefore, spent muni
tions and UXO may accumulate within Impact Areas, allowing the 

302 See 62 Fed. Reg. at 6637. 
sos See id. at 6630. 
504 See Military Toxics Project v. EPA, 146 F.3d 948, 955 (D.C. Cir. 1998); 62 Fed. Reg. at 

6630. 
S05 62 Fed. Reg. at 6630. The EPA pointed out that in the case of dynamite used for 

construction, mining, and road-clearing, RCRA was not triggered despite the fact that the 
residuals no longer served a function on the land. See id. 

iI06 See Military Toxies Project, 146 F.3d at 955. 
S07 [d. 
S08 See 40 C.F.R. § 266.202(a)(l) (West 2000); 62 Fed. Reg. at 6630. 
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munitions residue to seep into the ground.309 Not until the leaking 
and deteriorated munitions present an imminent and substantial haz
ard sufficient to quality for an EPA administrative order or citizen suit 
under Subtitle G will the military be forced to clean up training ar
eas.310 

In promulgating the Munitions Rule, the EPA refused to ac
knowledge that the accumulation of munitions on training ranges was 
a proven cause of ground or surface water contamination, despite 
significant evidence to the contrary.311 As Camp Edwards and several 
other military training installations across the nation illustrate, con
tamination from training ranges is a real and potent threat to human 
health and the environment.312 Further, history shows that without 
independent pressure, the military will allow such accumulation to 
occur. In dismissing the potential for munitions-related contamina
tion at training ranges, the EPA ignored Congress's mandate that the 
Munitions Rule sufficiently protect human health and the environ
ment.313 

m See MTP Press Conference, supra note 33. 
310 See Military Toxics Project, 146 F.3d at 954. 
m See 62 Fed. Reg. at 6630. 'The bulk of reports that EPA has reviewed, including 

those cited by commenters, do not provide enough information to conclude that ground 
or surface water contamination does or does not result from fired munitions on ranges. 
This is partly because the studies or reports do not adequately document ... or that the 
source was, indeed, fired munitions; or whether it might be some other source on or off 
range." Id.; Cf. EPA Press Release I, supra note 270; EPA Order 1, supra note 148; EPA Order 
II, supra note 148. The EPA suspended the use of munitions at Camp Edwards due to the 
potential contamination of the Upper Cape's drinking water supply from munitions-re
lated contaminants. See EPA Order 1, supra note 148; EPA Order II, supra note 148. 

312 See Massachusetts Department of Environmental Protection, Contaminants Found in 
MMR Drinking Water WeU (visited Nov. 20, 1998) <http://www.magnet.state.ma.us/dep/ 
pao/files/jwell.htm>. At Camp Edwards, munitions-related contaminants include: dinitro
toluene (DNT), a propellant used in both live and non-live artillery firing; hexachloro
ethane (HCE), a chemical used in pyrotechnics; Royal Dutch Explosive (RDX), TNT, and 
Her Majesty's Explosive (HMX) , explosives compounds; and lead. See id. All are considered 
potential human carcinogens, and lead is a toxic metal. See EPA Press Release I, supra note 
270. Also consider that Massachusetts has banned the use of lead shot in waterfowl hunt
ing since 1990 due to the known risk of lead poisoning from release into the environment. 
See MAss. GEN. LAws c. 131, § 66 (West 1999); MAss. REGS. CODE tit. 321, § 2.03 (West 
1999); see also Smoking Gun, CAPE COD TIMEs,Jan. 10, 1997. 

m See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107(1), 106 Stat. 1513 
(1992) (amending RCRA § 3004, 42 U.S.C. § 6924) ("Any such regulations shall assure 
protection of human health and the environment."). Cathy Hinds of the MTP has pro
tested that, "the Defense Department is thumbing their nose at the very law that mandated 
external oversight of the Pentagon in the Federal Facilities Compliance Act." MTP Press 
Conference, supra note 33. 
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3. Classifications of Intended Uses 

A further criticism of the EPA's incorporation of the intended-use 
principle results from the EPA's broad definition of intended uses of 
military munitions.514 The Munitions Rule provides that training is an 
intended use of military munitions, including training military per
sonnel in the destruction of spent munitions, ux.O, and unused mu
nitions and propellants.515 Further, weapons testing and research is 
unregulated under the Munitions Rule as an intended use.516 The 
EPA has also determined that the collection and destruction of spent 
munitions and UXO, if done for either range maintenance or re
search, is an unregulated intended use of military munitions.m In 
total, these intended-use determinations are ultimately left to the 
military's own discretion.51S The military thus has a great deal ofregu
latory latitude in how it categorizes its munitions activities.519 

The latitude afforded the military leads to inconsistencies within 
the Munitions Rule.520 Similarly situated munitions are treated differ
ently under the Rule.521 When conducting on-range destruction of 
spent munitions and ux.O, the military may classify its actions as 
"range maintenance" and avoid Subtitle C regulations.522 The military 
may also collect, transport, and store waste munitions under the guise 
of "research" and '\veapons testing. "525 Similarly, the military may de
stroy unused military munitions and propellant and categorize the 
activity as "training" personnel in the proper destruction of such ma
terials.524 In each of the foregoing examples, these same activities 
would be subject to strict RCRA regulation if classified as disposal ac
tivities.525 For example, in Makua Valley, Hawaii, the Army conducts 
ninety-five percent of its open-burn, open-detonation under the ru
bric of "training," and is therefore exempt from EPA oversight under 

314 See 62 Fed. Reg. at 6628, 6629-6632. 
315 See 40 C.F.R. § 266.202(a) (l)(i) (West 2000); 62 Fed. Reg. at 6628. 
316 See 40 C.F.R. § 266.202 (a) (1) (ii); 62 Fed. Reg. at 6628. 
517 See 40 C.F.R. § 266.202 (a) (1) (ii); 62 Fed. Reg. at 6628. 
318 See 62 Fed. Reg. at 6630. 
519 See id. at 663l. 
320 See Military Toxics Projectv. EPA, 146 F.3d 948, 954-55 (D.C. Cir. 1998). 
521 See id.; 62 Fed. Reg. at 663l. 
522 See 40 C.F.R § 266.202 (a) (1) (ii). 
523Seeid. 
324 See id. § 266.202(a)(l)(i). For a discussion of the controversy surrounding the burn

ing of propellant for training purposes at Camp Edwards, see generally Mission of Foll:y, 
CAPE COD TIMEs, Jan. 5, 1997. 

525 See 62 Fed. Reg. at 663l. 
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the Munitions Rule.326 In classifying its open-burn, open-detonation as 
training, the Army thus uses the munitions for its "intended purpose" 
and therefore is not evidencing an intent to discard the munitions.327 

However, if the military were to conduct the same destruction of mu
nitions for the purposes of "disposal," the activity would be subject to 
strict RCRA Subtitle C regulation and permitting requirements.328 

a. Gaps Between the ReRA and DOD Transportation and Storage Standards 

Although the court in Military Toxies Project v. EPA upheld the 
EPA's conditional exemption for munitions stored or shipped in ac
cordance with DOD and DOT standards, the basis for the EPA's con
ditional exemption is not consistent with the congressional record.329 

The EPA based its conditional exemption on two grounds: (1) the fact 
that DOD and DOT transportation and storage requirements pro
vided an equivalent level of protection of human health and the envi
ronment as the RCRA requirements; and (2) the military'S "good 
safety record. "330 The D.C. Circuit upheld the EPA's interpretation 
that the DOD and DOT requirements were equivalent to RCRA's 
regulatory scheme.331 Importantly, however, the court declared that it 
found "nothing in [the statute] § 3004(y) that would restrict the abil
ity of EPA to grant conditional exemptions for military munitions. "332 

Mter reviewing the congressional record, it is clear that the mili
tary's poor record of storage and transport was a integral purpose in 
enacting the FFCA.333 As one congressional report supporting FFCA 

enactment states, "[s]ignificant non-compliance by DOD facilities in
volving violations in tracking hazardous waste shipments, hazardous 
waste container management, and ground water monitoring contin
ues to be reported by the EPA. "3M This report is in direct contradic
tion to the EPA's findings that the DOD had a "good safety record" for 
the storage and transport ofmunitions.335 

S26 See MTP Press Conference, supra note 33. 
'27 See id.; see also 62 Fed. Reg. at 6631. 
5~ See 62 Fed. Reg. at 6631. 
'29 See grmeral1y Military Toxics Project v. EPA, 146 F.3d 948 (D.C. Cir. 1998). 
530 See 62 Fed. Reg. at 6634,6637. 
551 See Military Toxies Project, 146 F.3d at 959. 
552 [d. at 958. 
555 See grmeral1y H.R. Rep. No. 102-111 (1991), reprinted in 1991 V.S.C.CAN. 1287. 
554 H.R. Rep. No. 102-111. 
555 See grmeral1y H.R. Rep. No. 102-111. Cf. 62 Fed. Reg. at 6634,6636. 
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Further, the logic upon which the conditional exemption is based 
is that if a military transporter or storage facility fails to comply with 
the DOD and DOT requirements, then the waste munitions are im
mediately subject to RCRA regulatory jurisdiction.336 However, RCRA 
was created as a prophylactic measure, tracking wastes and imple
menting regulations to reduce the possibility of the escape of hazard
ous wastes.337 If the military has a poor record of complying with haz
ardous waste management regulations, and the EPA declines to 
oversee the military's hazardous waste management, RCRA's strict 
cradle-to-grave regulatory scheme is undermined.338 As United States 
Senator John Kerry wrote in a 1996 letter to EPA Administrator Carol 
Browner urging the EPA to regulate munitions at military bases: 

[w] e have learned that retrospective cleanup programs are 
not an adequate substitute for effective, prospective regula
tion of the pollution caused by weapons testing and stock
piles .... Such programs are very slow to remedy severe haz
ards, and it is not cost effective to wait several decades to 
address problems which are avoidable today.339 

Under the Munitions Rule, RCRA regulation will not be triggered un
til failure to comply with the DOD and DOT standards has been re
ported to the EPA.340 RCRA is therefore triggered after the fact, not 
during the process of shipping or storage where it is intended to pre
vent accidents.341 Therefore, the Munitions Rule's conditional exemp
tion is in contravention of the spirit and intent of both RCRA and the 
FFCA. 

b. The Munitions Rule: An End-Run Around the FFCA and ReRA 

The Munitions Rule contains a potentially substantial loophole in 
the RCRA regulatory scheme.342 This loophole, if exploited, would 
allow the military to accomplish under the Munitions Rule what it 
could not legally do under RCRA without strict EPA or state over-

336 See 62 Fed. Reg. at 6632-6639; Military Toxies Project, 146 F.3d at 958. 
S37 See PLATER ET AL., supra note 69, at 764. 
338 See Resource Conservation and Recovery Act, 42 U.S.C. § 6921 (1988 & Supp. V 

1993). 
339 Letter from Senator John Kerry to Carol Browner, EPA Administrator, quoted in 

Smoking Gun, supra note 312. 
340 See 40 C.F.R. § 266.203(a)(iv) (West 2000). 
341 See id. § 266.203 (a) (iv); 62 Fed. Reg. at 6635. 
342 See 62 Fed. Reg. at 6631; MTP Press Conference, supra note 33. 
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sight.343 The EPA has recognized the potential for "sham training," 
where the military conducts waste disposal activities under the guise 
of "training" to circumvent the EPA's regulatory oversight.344 In light 
of this recognition, however, the EPA declined to impose more strin
gent RCRA regulation given the unique nature of military activities 
and the need for training.345 The ultimate discretion as to the 
classification of a munitions-related activity therefore rests with the 
DOD.346 

For example, a standard training practice for artillery units is to 
burn unused propellant bags at the end of training exercises, a prac
tice that simulates actual combat, where such a practice would take 
place to keep the propellant from falling into the enemy's hands. 
However, the propellants, which contain possible carcinogens, have 
been found in high concentrations in the soil and groundwater at 
Camp Edwards.347 The use of such propellants at Camp Edwards has 
been suspended by administrative order from the EPA.348 

This loophole in the RCRA scheme is in contravention of the 
spirit and intent of the FFCA.349 The FFCA was enacted to ensure fed
eral compliance with RCRA's strict cradle-to-grave regulatory 
scheme.35o Section 107 of the FFCA authorizes the EPA to promulgate 
regulations specific to military munitions.351 This section evinces 
Congress's intent that military munitions be subject to a different 
standard than other potentially hazardous products under RCRA.352 It 
is clear from the congressional record, however, that Congress did not 

343 See 42 U.S.C. § 6921. Cf. 40 C.F.R. § 361. 
344 See 62 Fed. Reg. at 6631. 
343 See id. The EPA recommends that regulators look for the existence and use of train

ing manuals, the presence of military trainees, and documentation of training activities as 
evidence oflegitimate training. See id. 

346 See id. 
347 See Mission of Folly, supra note 324. 
346 See EPA Press Release I, supra note 270. In a precedent-setting precautionary step, 

however, the Adjutant General of the Massachusetts National Guard put an end to the 
practice of burning unused propellant bags in 1993, well before the EPA's 1997 order. See 
Massachusetts Military Reservation, A Messagr from the General (visited Feb. 26, 1999) 
<http://www.state.ma.us/guard/pao/mmr.htm>. The National Guard has implemented 
a program to recycle the unused propellant bags. See id. 

349 See MTP Press Conference, supra note 33. 
350 See grnerally H.R. Rep. No. 102-111 (1991), reprinted in 1991 U.S.C.CAN. 1287. 
351 See Federal Facilities Compliance Act, Pub. L. No. 102-386, § 107, 106 Stat. 1513 

(1992) (amending RCRA § 3004, 42 U.S.C. § 6924). 
352 See grnerally H.R. Rep. No. 102-111; H.R. Rep. 102-886 (1992), reprinted in 1992 

U.S.C.CAN. 1317. 
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intend that military munitions avoid RCRA regulation based on dif
ferences in the classification of munitions-related activities.353 

Congress specifically cited the DOD's poor record in hazardous 
waste management as its motivation in enacting the FFCA.354 Further, 
a report to Congress attributed the DOD's poor record of hazardous 
waste management to, among other reasons, "ignorance of, and lack 
of attention to, the consequences of environmental contamination; 
and decades of self-regulation, without independent oversight (ff meaningful 
public scrutiny. "355 The FFCA was enacted to alleviate the hazardous 
waste management problems associated with federal facilities, particu
larly DOD facilities which have been acknowledged by Congress.356 

Under the Munitions Rule's intended-use principle and conditional 
exemptions, the DOD is granted essentially the same degree of self
regulation it exercised prior to enactment of the FFCA.357 

Compounding the self-regulation afforded the DOD under the 
Munitions Rule is the military'S ignominious record of ignorance and 
laxity with regard to environmental concerns.358 The congressional 
report accompanying the FFCA is replete with references and exam
ples of military indifference to its environmental problems.359 Con
gress was also presented with numerous letters from state attorneys 
general and state program officials, which were made part of the con
gressional report, underscoring the need to enforce and oversee 
RCRA compliance at military facilities.360 The self-regulation afforded 

353 See generally H.R. Rep. No. 102-111. 'This provision is necessary to restore the faith 
of the American people that protection of human health and the environment will not 
give way either to bureaucratic recalcitrance, the lack of funding, or simple inactivity." [d. 

354 See H.R. Rep. No. 102-111; Military Munitions Rule: Hazardous Waste 
Identification and Management; Explosives Emergencies; Manifest Exemption for Trans
port of Hazardous Waste on Righto{)f-Ways on Contiguous Properties, 62 Fed. Reg. 6622, 
6623 (1997). 

355 United States Congress, Office of Technology Assessment, Complex Cleanup: The En
vironmentalLegacy o/Nuclear Weapons Production, quoted in H.R. Rep. No. 102-111 (emphasis 
added). 

356 See generally H.R. Rep. No. 102-111. 
357 See 40 C.F.R. § 266.20 (West 2000). 
358 See generally H.R. Rep. No. 102-111; see alsoMTP Press Conference, supra note 33. 
359 See generally H.R. Rep. No. 102-111. The report documents EPA and state enforce

ment agency frustration with attempts to obtain military compliance with hazardous waste 
regulations at the Portsmouth Naval Shipyard, Maine; Picatinny Army Arsenal, New Jersey; 
and the U.S. Coast Guard Support Center, North Carolina. See id. Specifically, at the Picat
inny Army Arsenal, EPA reports noted that the military'S practices led to "the unauthor
ized operation of many RCRA treatment and storage units, and extensive soil and ground
water contamination." [d. 

360 See generally H.R. Rep. No. 102-111. For example, J. Joseph Curran, Jr., Attorney 
General of Maryland, stated that the FFCA would "begin to restore public confidence that 
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the DOD under the Munitions Rule, in light of the congressional rec
ord discussed above, appears inconsistent with Congress's intent in 
enacting section 107 of the FFCA.361 Perhaps a more extensive review 
of the congressional record in Military Toxics Project might have con
vinced the court that Congress did not intend for the EPA to provide 
the DOD with such extensive self-regulation.362 

IV. CAMP EDWARDS: ENVIRONMENTAL BATTLEGROUND 

The controversy surrounding regulation of military munitions is 
playing out at military bases across the nation.363 A good example is 
Camp Edwards, a National Guard training base located on Cape Cod 
in Massachusetts, where the contamination from decades of small and 
heavy arms training is only now being fully realized.364 The debate has 
implicated a wide-range of federal, state, and local agencies and 
branches of government, as well as numerous concerned citizens coa
litions.365 

A. Camp Edwards's Facilities 

Camp Edwards has been the site of military trammg since 
1911.366 The heaviest period of combat training occurred during the 

the federal government is facing up to its obligations and being regulated in a credible man
ner." Id. (emphasis added). Michael Steiner, Assistant Director, Pennsylvania Department of 
Environmental Resources, argued that "[a]bsent clear state environmental authority, the 
military has been inflexible and extremely slow to deal with their environmental prob
lems." Id. 

361 See gmerally H.R. Rep. No. 102-111. Cf. Federal Facilities Compliance Act, Pub. L. 
No. 102-386, § 107, 106 Stat. 1513 (1992) (amending RCRA§ 3004, 42 U.S.C. § 6924). 

362 See gmerally 146 F.3d 948 (D.C. Cir. 1998); H.R. Rep. No. 102-111; see al50 PLATER ET 
AL., supra note 69, at 429. 

363 For example, President Clinton recently imposed a moratorium on live-fire training 
at Vieques Island, Puerto Rico in the face of overwhelming public opposition. See Elizabeth 
Becker, President Halts Target Practice by Navy on Puerto Rican Island, N.Y. TIMES, Dec. 4, 1999, 
available at <http://archives.nytimes.com>. According to Brigadier GeneralJames Boddie 
Jr., commander of Picatinny Arsenal in New Jersey, 700 of 16,000 military firing ranges 
have been closed nationwide due to lead contamination. See Svwking Gun, supra note 312. 

364 See Base History, supra note 242. 
365 See id. Those involved include, for example, on the federal level: John DeVillars, 

Region 1 Administrator, EPA; the Pentagon's National Guard Bureau (NGB); and U.S. 
Senators John Kerry and Edward Kennedy. On the state level, Governor Paul Cellucci; 
Massachusetts DEP; Massachusetts Army National Guard; and State Representative William 
Delahunt. Locally: the Town of Falmouth; Citizens United for the Massachusetts Military 
Reservation Watershed and Wildlife Refuge; Friends of the Massachusetts Military Reserva
tion; and the Alliance for Base Cleanup. See id. 

366 See id. 
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World War II era of the 1940s.367 While it is believed that no chemical 
munitions training took place at Camp Edwards, the base's firing 
ranges have supported small-arms, artillery, tank, mortar, and various 
other weapons training.lI68 In the 1970s, the base was turned over 
from the DOD to the Massachusetts National Guard.!l69 

The training advantage of Camp Edwards is noteworthy. While 
critics maintain that the base is nothing more than a training site for 
"part-time soldiers," a criticism leveled at the National Guard's use of 
the base, Camp Edwards is considered the only training area in the 
Northeast capable of supporting brigade-size deployment operations 
as well as artillery ranges.!l70 Camp Edwards has been used extensively 
by the Massachusetts Army National Guard, National Guard units 
from surrounding states, law enforcement personnel, and regular 
United States Army and Marine Corps units.!l7l It has been estimated 
that prior to the 1997 EPA Administrative Order halting live-fire train
ing, military and law enforcement personnel fired roughly 1.8 million 
lead rounds each year into embankments at twenty-seven firing ranges 
within the Camp Edwards compound. !l72 

Camp Edwards could not be in a more environmentally fragile 
location. The Cape Cod Aquifer is the sole and principal source of 
drinking water for an estimated 200,000 residents year round, and 
520,000 during Cape Cod's thriving summer months.m The Impact 
Area for the Camp Edwards artillery range sits directly atop the Sa
gamore Lens, the portion of the Cape Cod Aquifer identified as the 
source most capable of supplying sufficient water to satisfy future de
mand for drinking water on Cape Cod.!l74 It is projected that by the 
year 2020 there will be a water shortage of between 9.8 and 11 million 
gallons per day for the regional water supply.!l75 In addition, the soil of 

367 See id. 
568 See id. 
!169 See Base History, supra note 242. 
570 See Mission of Folly, supra note 324; see also EPA Order I, supra note 148; EPA Order n, 

supra note 148. Prior to the 1997 EPA ban on live-fire training, Camp Edwards supported 
heavy gun use fifteen to twenty-one days a year. See Mission of Folly, supra note 324; see also 
EPA Order I, supra note 148; EPA Order II, supra note 148. 

571 See Base History, supra note 242. 
572 See Smoking Gun, supra note 312. 
575 See EPA Administrative Order SDWA-I-2000-0014 [hereinafter EPA Order ll1j; Scott 

Allen, EPA to Order Guard to Clean up Cape Base, BOSTON GLOBE, Jan. 7, 2000, available at 
<http://commerce.boston.com/b~archives/newarch.cgi> . 

574 See EPA Order III, supra note 373; see also Cape Cod Aquifer Determination, 47 Fed. 
Reg. 30282,30282 (1982). 

575 See EPA Order III, supra note 373. 
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Cape Cod is highly permeable, making the aquifer highly susceptible 
to munitions-related contamination.376 Preserving the integrity of this 
freshwater source is critical to sustaining the population of Cape 
Cod.377 

B. Munitions-Related Contamination 

Mter discovering trace contamination in test wells located on the 
base, the EPA issued an administrative order in February 1997, direct
ing the National Guard Bureau (NGB)378 to investigate contamination 
at or emanating from the Camp Edwards training range.379 Based 
upon preliminary findings, the EPA issued a second administrative 
order in April 1997, requiring the NGB and the Massachusetts Na
tional Guard to cease live-fire training activities.380 

Munitions-related contamination at the Camp Edwards training 
range consists of various metals, explosive compounds, and propel
lants. The primary contaminants at the base are: (1) lead, a metal 
used in most small arms ammunition and mortars;381 (2) trinitrotolu
ene (TNT), Royal Dutch Explosive (RDX), and High Melting Explo
sive (HMX), explosive compounds used for grenades, as well as mor
tar, rocket, and artillery firing;382 and (3) nitroglycerin, a propellant 

376 See EPA Orders Extensive Ckanup of Mass. Military Reservation on Cape Cod, EPA Press 
Release # 00-01-05, Jan. 7, 2000, availabk at <http://www.epa.gov/regionOl.htm> [here
inafter EPA Press Release II]. 

377 See id.; see also 47 Fed. Reg. at 30283. 
378 The NGB is an agency of the Pentagon that oversees the various state National 

Guards. See Allen, EPA to Order Guard to Ckan Up Base, supra note 373. 
379 See EPA Order I, supra note 148; see also EPA Order III, supra note 373. 
380 See EPA Order II, supra note 148; see also EPA Order III, supra note 373. 
381 See EPA Order III, supra note 373. The effects of lead exposure are well documented. 

Lead can adversely affect the brain and central nervous systems, and is associated with 
anemia, kidney damage, impaired reproductive function, interference with vitamin D me
tabolism, impaired cognitive performance, delayed physical development, and elevations 
in blood pressure. See id. Lead also has the potential to bioaccumulate, which means that 
lead in prey organisms (plant or animal) is passed into those of predator organisms. See id. 

382 See EPA Press Release II, supra note 376; EPA Order III, supra note 373. RDX is "a 
highly hazardous constituent used in explosives and rat poison" that targets the nervous 
system and is a possible human carcinogen. EPA Press Release II, supra note 376; EPA Order 
III, supra note 373. To date, RDX has been found in twenty monitoring wells, exceeding 
federal health advisory limits in eighteen of those twenty. See EPA Press Release II, supra 
note 376. TNT is also a possible human carcinogen, associated with skin irritation and 
cataracts, as well as disorders of the blood, liver, spleen, immune system, and reproductive 
system. See EPA Order III, supra note 373. HDX may be harmful to humans, and is poten
tially associated with liver damage and central nervous system damage. See id. 
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component used for mortar and rocket firing.58l! The EPA noted that 
the detection of contaminants in soil and groundwater samples taken 
at the base demonstrated an immediate and substantial threat of con
tamination of the Sagamore Lens, a portion of the sole source aquifer 
underlying Cape Cod.584 

On January 7,2000, over strong objections by the DOD, the EPA 
boldly acted to prevent further damage to the Cape's water supply.!l85 
In light of the significant evidence that the base's ranges were pollut
ing the Sagamore Lens, the EPA issued an administrative order re
quiring the National Guard to clean Camp Edwards' six critical sites 
of all UXO and munitions-related contamination by October 2000.586 

EPA Administrator Carol Browner remarked, "[t]oday's landmark ac
tion will mean the improved protection of public health and the envi
ronment for Cape Cod as that community enters the 21st century. "lIS" 

Importantly, the EPA did not use its authority under RCRA's Sub
title G to issue the landmark order. Instead, the EPA issued the order 
pursuant to its authority under the Safe Drinking Water Act 
(SDWA),lIS8 which provided the EPA with unilateral authority to order 
the work.lIS9 The EPA specifically decided against pursuing a course 

585 See id. Exposure to relatively small amounts of nitroglycerin can produce intense 
headaches, often associated with nausea and abdominal pain, while exposure to larger 
amounts may result in hypotension, depression, confusion, occasional delirium, and cya
nosis. See id. 

584 See id. Accordingly, the EPA could have issued the Administrative Order under the 
authority of RCRA Subtitle G for "imminent and substantial endangerment to ... the envi
ronment." See supra notes 83-90 and accompanying text. 

585 See EPA Order III, supra note 373; Allen, EPA ro Order Guard to Clean Up Cape Base, su
pra note 373; jeffrey Burt, EPA WiU Require Cleanup of Water, Ordnance on Base, CAPE CoD 
'fIMEs,jan. 7, 2000, available at <http://www.capecodonline.com/cctimes/archive/2000/ 
jan/7 / epawill7.htm>. 

S86 See Allen, EPA to Order Guard to Clean Up Cape Base, supra note 373; Burt, supra note 
385. The unprecedented administrative order was john DeVillars's final act in office after 
six years as the Regional Administrator. See Burt, supra note 385. 

587 Allen, EPA to Order Guard ro Clean Up Cape Base, supra note 373; Burt, supra note 385. 
S86 See Safe Drinking Water Act, 42 U.S.C. § 300(f) (West 1999). The SDWA sole source 

aquifer program authorizes the EPA to designate and protect any aquifer which is the "sole 
or principal drinking water source for [an] area and which, if contaminated, would create 
a significant hazard to public health." Id. § 300h-3(a)(I); Dycus, supra note 2, at 56; see 
EPA Order III, supra note 373. The SDWA further provides the EPA with special authority in 
emergency situations, such as if it is discovered that a contaminant has entered, or is likely 
to enter, a public water supply. See 42 U.S.C. § 300i(a); DYCUS, supra note 2, at 57. The 
SDWA explicitly applies to federal facilities. See 42 U .S.C. § 300j-6(b); DYCUS, supra note 2, 
at 57. 

589 See Allen, EPA to Order Guard to Clean Up Cape Base, supra note 373; Burt, supra note 
385. 
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under RCRA and/or the FFCA because these statutes do not give the 
EPA the same range of authority that the SDWA offers.390 

The EPA's order is revolutionary, marking the first time the EPA 
has required the military to clean up a training range.391 If the EPA's 
order stands, it will set national precedent for the estimated 24 mil
lion acres of land throughout the United States currently used by the 
military as firing ranges.392 Camp Edwards is thus a proving ground 
for the national debate over environmental regulation of military 
training ranges. 

C. From lteapons Training to Nature Preservation 

Prior to the EPA's order demanding the cleanup of Camp Ed
wards, Massachusetts Governor Paul Cellucci filed a bill that he hopes 
will alleviate the controversy by preserving the environment while al
lowing some training to take place.393 As filed, the bill would perma
nently designate the 15,000 acres at Camp Edwards as conservation 
land.394 Under separate executive orders, Governor Cellucci created a 
three-member Upper Cape Water Supply Commission (UCWSC) 
made up of state environmental officials, to oversee the new conserva
tion land.395 The UCWSC's primary directives are to develop regula
tions to manage the new conservation land and to determine what 
types of military training activities would be compatible.396 Finally, a 

590 See Burt, supra note 385. EPA Region 1 Administrator DeVillars stated, "[m]y job is 
to use the strongest tools I have to get this work done, and that's why I am using the Safe 
Drinking Water Act." Id. This ambitious decision may indeed render the Munitions Rule's 
broad deferential policy moot, as the EPA might avoid the RCRA quagmire altogether by 
regulating munitions under the guise of alternative statutes. See id. 

591 See Allen, EPA to Order Guard to Clean Up Cape Base, supra note 373; Burt, supra note 
385. 

392 See Allen, EPA to Order Guard to Clean Up Cape Base, supra note 373; Burt, supra note 
385. It is also estimated that the acreage of all active and inactive artillery ranges across the 
United States totals 65 million. See Burt, supra note 385. 

595 See H.B. 4085, 181st General Court, Reg. Sess. (Mass. 1999); see also Dan Ring, Base 
Bill Gets Vital OK from Pane~ CAPE COD TIMES, Oct. 26, 1999, available at 
<http://www.capecodonline.com/cctimes/archives/1999/oct/26/basebill26.htm> . On 
October 25, 1999, Governor Cellucci testified before the state legislature's Committee on 
Natural Resources and Agriculture endorsing the bill, which the Committee unanimously 
approved. See Ring, supra. 

594 See H.B. 4085; Ring, supra note 393. 
395 See Exec. Order No. 414 (Oct. 8, 1999); see also Ring, supra note 393. 
596 See Exec. Order No. 414 (Oct. 8, 1999); see also Ring, supra note 393. There are sev

eral alternatives being developed to promote environmentally friendly combat training. 
For example, the DOD recently approved the use of "green bullets" by troops. "Green 
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fifteen-member citizen's panel, comprised of officials and residents 
from Cape Cod, as well as a military representative, will advise the 
UCWSC.397 

While the bill has gained unanimous approval from the Massa
chusetts legislature's Committee on Natural Resources and Agricul
ture, it still must pass the both the House and Senate before it returns 
to Governor Celluci to be signed into law.398 EPA Regional Adminis
trator John DeVillars has spoken in support of the bill at legislative 
hearings, but the transfer of the base is now contingent upon the 
NGB's compliance with the EPA order.399 

CONCLUSION 

The Camp Edwards controversy is representative of thousands of 
DOD sites across the nation. A vast number of these sites pose immi
nent and substantial danger to human health and the environment 
resulting from Cold War policies and massive weapons development, 
production, and training. Enforcing RCRA compliance at these pol
luted sites was of critical concern to Congress in enacting the FFCA, 
which will hold federal facilities equally as accountable for environ
mental contamination as private industry and municipalities currently 
are. 

The Munitions Rule is the EPA's attempt to balance environ
mental regulation of the military establishment with the military'S 
need to maintain combat readiness. The EPA followed the congres
sional mandate in promulgating very deferential regulations, finding 
that the regular use of military munitions is not subject to EPA over
sight. The EPA's authority to issue these regulations under the con
gressional mandate gained judicial affirmation in Military Toxies Project 
v. EPA.400 As with many regulations involving agency line-drawing, the 
Munitions Rule is a balance of interests with which neither side of the 
political debate will be fully satisfied. 

In one sense, the deferential nature of the Munitions Rule is 
pragmatic. The military has firmly incorporated regulations for the 
safe storage and transport of munitions. The military's experience in 
the use of munitions is uncontested. More importantly, the military 

bullets" are made of tungsten rather than lead, and therefore do not contaminate the 
environment. 

397 See Exec. Order No. 414 (Oct. 8, 1999). 
398 See Ring, supra note 393. 
399 See id. 
400 See 146 F.3d 948,951 (D.C. Cir. 1998). 
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must be allowed to prepare for and perform its vital duty of national 
defense, as Congress has recognized. The military in the information
age era of warfare requires extensive training and state of the art 
weapons technology. This, in turn, will require the continued use of 
military munitions in training exercises and weapons development. 

Although the use of munitions is inherently destructive to the 
environment, the priority of national defense requires that military 
training continue. The military must be allowed to train somewhere. 
It is recognized by scholars and lawmakers that there are instances 
where environmental sacrifices will have to be made to preserve com
bat readiness.401 The Munitions Rule allows for this national priority. 

However, Camp Edwards is a perfect example of a place where an 
environmental sacrifice should not be made. The unique location of 
the base, atop the largest and only viable aquifer for Upper Cape Cod, 
does not fit the model for what should be a national sacrifice zone. In 
this instance, continued military training could result in devastating 
contamination of the sole drinking water source for over 200,000 
residents. 

Critics consider the Munitions Rule as another example of 
closed-door inter-agency pressure resulting in EPA deference to the 
DOD. While Congress directed the EPA to account for the DOD's na
tional defense mission, it seemingly did not intend to provide the 
military with virtual autonomy in the environmental regulation of its 
munitions. Such an overly deferential policy is arguably in contraven
tion of the spirit and intent of the FFCA and RCRA. Further, loop
holes in the logic of the Munitions Rule's intended-use principle pro
vides the DOD with extensive latitude in classifYing munitions uses. 
This simple difference in classification dictates the degree of regula
tory oversight the EPA may exert under RCRA, and leaves to the mili
tary the choice of when EPA oversight is triggered. This is in . light of 
the DOD's and the DOE's poor environmental compliance track rec
ord, which was cited by Congress in enacting the FFCA. Therefore, 
the Munitions Rule appears under-inclusive as to when the EPA will 
regulate military munitions, and provides the military with a perhaps 
unintended environmental autonomy. Only when the threat of dan
ger to human health and the environment is immediate and substan
tial may the EPA take action under RCRA. 

Admittedly, the EPA has conceded a certain degree of its regula
tory oversight of the military establishment under the Munitions 

401 See generally Dycus, supra note 2. 
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Rule, but these concessions are well-founded in light of national secu
rity implications. The Munitions Rule removes EPA oversight from the 
day-to-day management of military munitions. It does not, however, 
entirely remove EPA authority to control threats to human health and 
the environment. While the EPA may be precluded from regulating 
munitions under RCRA's Subtitle C, it may step in to do so under 
RCRA Subtitle G to abate imminent and substantial dangers. Simi
larly, as Camp Edwards shows, the EPA may utilize its authority to 
abate or prevent contamination under alternative statutes, such as the 
SDWA. The Munitions Rule must not be analyzed in isolation, but in 
conjunction with the full panoply of environmental regulations. From 
this perspective, it is apparent that the Munitions Rule, although pro
viding the military with some self-regulation, does not thwart the EPA 
in pursuing its goal of protecting the environment. 

Although the state of international relations currently allows the 
United States the opportunity to enforce environmental compliance 
by the military, we should not hasten to diminish our military'S effec
tiveness in the process. In order for a military to be effective, it must 
be allowed to develop state-of-the-art weapons systems and conduct 
training operations using these systems. There must necessarily be 
national sacrifice zones where our soldiers can prepare for war using 
live-fire weapons. These zones must be carefully located to cause the 
least possible threat to human health and the environment. As Camp 
Edwards demonstrates, when a training range is not well located, the 
EPA has the authority to intervene and abate or prevent threats. The 
Munitions Rule will not hinder the EPA. The national debate is cer
tain to play out at military training sites across the nation. Until then, 
all eyes will be focused on Camp Edwards. 
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