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NATIONAL LAND USE PROPOSAL: LAND USE 
LEGISLATION OF LANDMARK ENVIRONMENTAL 

SIGNIFICANCE 

By Martin R. Healy* 

Declaration of National Environmental Policy: 

The Congress, recognizing the profound impact of man's activity on 
the interrelations of all components of the natural environment, particu
larly the profound infiuences of population growth, high-density urbani
zation, industrial expansion, resource exploitation, and new and ex
panding technological advances and recognizing further the critical 
importance of restoring and maintaining environmental quality to the 
overall welfare and development of man, declares that it is the continu
ing policy of the Federal Government, in cooperation with State and 
local governments, and other concerned public and private organiza
tions, to use all practicable means and measures, including financial 
and technical assistance, in a manner calculated to foster and promote 
the general welfare, to create and maintain conditions under which man 
and nature can exist in productive harmony, and fulfill the social, eco
nomic, and other requirements of present and future generations of 
Americans. - National Environmental Policy Act of 19691 

Land use is the single most important element affecting the qual
ity of the environment which remains substantially unaddressed as 
a matter of national policy. After four long years of deliberation, 
Congress is on the threshold of enacting legislation which will take 
a significant initial step toward asserting national leadership on this 
issue2 while pursuing the declared national environmental policy.:! 
The proposed legislation has the potential for achieving far-reaching 
reforms in land use decisionmaking by federal, state, and local gov
ernments, and private land developers. Owing to these decision
making reforms, the land use proposal has been heralded by envi
ronmentalists as landmark legislation'" comparable in importance to 
the National Environmental Policy Act of 1969,5 the Clean Air Act 
Amendments of 19706 and the Federal Water Pollution Control Act 
Amendments of 1972.7 

Essentially, the proposed legislation attempts to induce states to 
comply voluntarily with the policies of the act through a grant-in
aid program administered by the Secretary of the Interior. To be 
eligible for federal financial assistance, states will be required to 
establish state land planning agencies responsible for conducting 
ongoing comprehensive land planning and coordinating state pro
jects affecting land use.K These state agencies must assert final au-
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thority for making land use decisions of "more than local concern" 
and will be responsible for protecting land areas of critical environ
mental concern from destructive development as well as controlling 
the character, location, and land use impacts of major public and 
private growth-inducing activities. 9 Widespread public participa
tion will be encouraged at all stages of the state land use decision
making process to prevent it from being dominated by narrow eco
nomic interests. III 

Though the thrust of the land use proposal is directed toward 
reforming state land use decisionmaking, the proposal contains re
forms of federal agency land use decision making which are also 
laudable. The proposed legislation augments and complements the 
federal agency decisionmaking reforms contained in the National 
Environmental Policy Act (NEP A), and coordinates federal actions 
on state lands with state land use plans meeting the act's require
ments. 11 Notably, an important component of the new federal 
agency decision making requirements will become effective auto
matically,12 whereas state decisionmaking reforms depend on state 
willingness to participate in the proposal's federal assistance pro
gram. 

The land use proposal, as presented in S.268, passed the Senate 
in June, 1973, during the 1st session of the 93rd Congress l :l and is 
currently being considered by the House of Representatives. 14 This 
article will discuss the proposed legislation anticipating that Con
gress may approve similar land use legislation before the 93rd Con
gress is adjourned in 1974. After briefly surveying background infor
mation concerning land use decisionmaking on state land, this arti
cle will analyze the provisions of S.268 relating to state and federal 
land use decisionmaking and will comment on possible amend
ments that could clarify ambiguities in the proposal. 

I. BACKGROUND INFORMATION 

During the 1920's and 1930's state legislatures undertook wide
spread delegation of land use decision making authority to local gov
ernment,15 considering land use control to be a matter of local con
cern. Since that time, approximately 10,000 local governments have 
instituted land use controls,16 and, to the extent that government 
currently engages in land use planning in any meaningful manner, 
such planning is conducted at the local level.l7 

In view of changing land use forces and conditions, IS the original 
assumption that local government should be the exclusive locus of 
land planning authority has grown increasingly attenuated. AI-
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though the continuing need for land planning on the local level for 
purely local matters cannot be doubted, many land use problems 
have become so complex and have reached such dimensions that 
state, regional, and even national solutions are required. 19 Local 
government zoning and subdivision controls, which were estab
lished to meet land use problems of the first quarter of this century, 
are often inadequate tools for effectively meeting land use problems 
of the last quarter of this century. 20 In the New York metropolitan 
area, for example, there are presently 500 separate jurisdictions ex
ercising zoning power. 21 Such balkanized, fragmented planning 
power is hardly capable of rationally addressing metropolitan prob
lems which are not neatly divided by local political boundaries. 
Consequently, metropolitan land use issues remain unaddressed 
and unresolved 

One highly v~sible and well documented phenomenon aggravated 
by fragmented zoning authority in urban areas is the socio-economic 
cleavage between suburbs and inner city.22 Owing to fortuitously 
established local political boundary lines, suburbanites avoid the 
tax burden of maintaining inner city services of which they contin
ually avail themselves. More importantly, the political independ
ence of the suburbs enables them to enact strict zoning ordinances 
which shield suburban land from low-cost housing, thereby increas
ing already heavy pressures on urban land. 

Additional inadequacies of local land use controls stem from the 
fiscal dependence of local governments on property taxes. Because 
local governments rely heavily on property taxes for revenues, many 
local governments use zoning merely as a tool to attract high tax 
ratables such as industrial parks to their localities. 23 Faced with a 
need to generate greater property tax revenues, localities often do 
not adequately weigh the value of preserving environmentally im
portant lands, such as estuaries, against the economic desirability 
of land development. 

Aside from the inability of local government units to make ade
quate judgments on many land issues of more than local concern 
within their jurisdiction, one must realize that some of the most 
crucial land use issues lie geographically beyond the control of local 
governments in unincorporated state lands. More significantly, fed
eral and state projects, whether conducted within the geographical 
confines of local government or not, are generally not controlled or 
even influenced by local government planning. State and federal 
highway planners of the recent past, for example, have been noto
riously impervious to local outcries that they were destroying city 
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parklands, or routing highways into cities unable to cope with ac
companying traffic congestion, automobile pollution or land devel
opment.2~ The impact of such state and federal projects on local 
planning is enormous, and, when conducted without regard to local 
preferences, does much to neutralize the effectiveness of even the 
most well-conceived local land use plans. 

Congress has come to view state governments as the strategic and 
necessary vehicles for land use decisionmaking reform. By utilizing 
states, the need for making crucial land use decisions on a broader 
political base than local government can be satisfied, while, at the 
same time, land use decision making can be kept close enough to the 
constituency most affected to be responsive to individual needs and 
circumstances. Consequently, Congress has tried to encourage 
states to reclaim much of the land use decisionmaking power dele
gated to local government in the early part of this century. This 
trend is evidenced by the Coastal Zone Management Act of 1972 
(CZMA),2a which authorizes financial aid to states which assert 
their police power to protect coastal areas from environmentally 
destructive development. The proposed Land Use Policy and Plan
ning Assistance Act, S. 268, is similar to the CZMA in that it also 
relies on the persuasiveness of the federal dollar to prompt state 
initiative on land use issues. However, the land use proposal differs 
from the CZMA is one very important respect; whereas the CZMA 
is limited to coastal lands, the land use proposal encourages states 
to implement comprehensive land plans addressing all land use 
issues of more than local concern. The comprehensive approach of 
the national land use proposal with its stress on planning implemen
tation is a mark of distinction which may make it the most signifi
cant advance in state land use planning since zoning. 

II. FEDERAL, STATE AND PUBLIC RoLES UNDER S. 268 

Three characteristics of the land use proposal must be discussed 
so that its objectives may be fully appreciated. First, the role of 
federal government under S. 268 is one of guidance rather than 
control. The substantive federal requirements imposed on states as 
a condition to receiving federal aid are extremely flexible and in
fringe only minimally with state freedom to make their own land use 
decisions. 26 Second, the redistribution of land use decisionmaking 
power from local governments to states under S. 268 need not be 
extensive. S. 268 does not require states to dismantle local govern
ment control over land use decisionmaking, but rather encourages 
them to take a leadership role in working cooperatively with local 
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governments to resolve issues of more than local concern. 27 Third, 
public participation at every phase of the land planning process 
under S. 268 is mandated. 2M Since the substantive outcome of state 
land use decisionmaking will be determined on each state's own 
political scales, the federal proposal attempts to insure, through 
public participation, that the scales will not be overbalanced in 
favor of unduly influential interests. These three characteristics of 
S. 268 will now be considered in greater detail. 

A. The Federal Role 

S. 268 proclaims that land is the nation's most valuable resource 
and declares that it is the federal government's responsibility to 
work cooperatively with states in securing the wise and beneficial 
management of that resource. 2U The proposal sets forth the goal of 
eliminating land use decisions based on "expediency, tradition, 
short-term economic considerations and other factors ... unre
lated or contradictory to sound environmental, economic, and social 
land use considerations."311 However, it is clearly not a mandate to 
the states for compliance with substantive federal standards for 
land use decisionmaking. 

The conspicuous lack of well-defined federal standards for judg
ing the substantive quality of state decisionmaking under S. 268 is, 
in large part, a reflection of the fact that S. 268 is experimental 
legislation. Congress is unsure of how far it must eventually go to 
establish effective management of state lands. It is certain, how
ever, that some action must be taken expeditiously, and that the 
states are desirable vehicles of reform.3t Accordingly, this legislation 
encourages state experimentation with novel land planning tech
niques while avoiding premature crystalization of federal strategies. 
In coming years, Congress will have an opportunity to analyze the 
administrative and political difficulties that will certainly arise 
from implementation of comprehensive planning on the state level 
and make the appropriate adjustments. As has been indicated by 
the Congressional experience in the areas of air and water pollution, 
years of analysis and a series of amendments may be necessary 
before reasonably effective environmentally protective legislation 
emerges. 32 The land use proposal's numerous provisions for reports 
to Congress with recommendations for remediallegislation33 provide 
a sound indicator that Congress views S. 268 as an initial, but vitally 
important step, in the long journey toward establishing effective 
land use management. 

The proposal's procedural requirements are intended to insure 
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that state programs have certain basic elements necessary for effec
tive planning: a comprehensive planning process, requisite author
ity for planning implementation, and meaningful opportunity for 
citizen participation.:!~ Nevertheless, these procedural requirements 
embody a high degree of flexibility and allow states to respond 
creatively to their individualized needs. Nowhere is this flexibility 
more pronounced than with regard to the quantity and character of 
land areas and uses which must be covered by state land use pro
grams: 

(S. 268's) definitions (of land areas and uses of more than local concern) 
are purposely left incomplete in accordance with the purpose of the Act 
to improve the State's ability to devise and implement their own land 
use policies. By further refining these definitions the States make the 
first basic policy decisions concerning the scope and thrust of State land 
use programs.":; (original emphasis) 

Moreover, once the scope, procedures, and strategies of state land 
use programs have been tailored by each state to be consistent with 
S. 268, the federal government will not attempt to substitute its 
judgment for the state's on particular land use decisions.:!6 

Substantively, the states are required only to implement their 
land use programs in "good faith" in accordance with the general 
policies expressed in S. 268.:17 However, should a state establish a 
pattern of activity effectively ignoring its own land use program, 
such activity would be sufficient grounds for withdrawing federal 
assistance for lack of good faith implementation.:!R As protection 
against the possibility of having federal assistance arbitrarily or 
mistakenly withdrawn, S. 268 provides that the Secretary of the 
Interior, the administrator of the assistance program, must carry 
the burden of proving lack of good faith program implementation 
before a neutral arbitration board prior to withdrawal of federal 
assistance.:!9 Clearly, then, S. 268 "is no guarantee of good planning 
and good control"~fI and does not purport to be. Rather, it is a Con
gressional attempt to provide the impetus for states to address diffi
cult and politically sensitive land use issues.~1 

B. The State Role 

A second important characteristic of S. 268 is the balancing of 
state and local government roles in land use decisionmaking. The 
original land use proposal, introduced in 1970 by Senator Henry 
Jackson, required states to implement comprehensive planning for 
all land use decisions within their borders except those affecting 
urban areasY The Nixon Administration subsequently offered an 
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alternative approach on the grounds that such broad requirements 
for state control of land use decisions would be unnecessarily bur
densome. That proposal required states to implement land use pro
grams only for selectively chosen "critical land areas and land uses 
of more than local concern."~3 

The Administration's "critical areas and uses" concept was bor
rowed from the American Law Institute's Model Land Development 
Code Tentative Draft No. 3.H The authors of the model code oper
ated on the premise that local control of land use decisionmaking 
should be given up only where important state or regional interests 
clearly required it, and then only to the degree necessary to achieve 
state or regional objectives. After examining local land use decision
making, the model code's authors concluded that: 

Probably 90£';' of the local land development decisions have no real state 
or regional impact. It is important to keep the state out of these 90%, 
not only to preserve community control, but to prevent the state agency 
from being bogged down in paperwork over a multitude of unimportant 
decisions. I" 

Accordingly, the model code confined state land use decisionmaking 
to defined land areas and land uses of critical state concern. The 
success of this approach depends on the adequacy of the state defi
nitions of critical land areas and land uses. The definitions must be 
of sufficient breadth to assure that all land use decisions which 
affect regional or state interests are made by states, yet narrow 
enough to permit land use decisions of purely local significance to 
remain with local government where they are most properly de
cided. 

The current federal land use proposal adopts this "critical areas 
and uses" approach. Thus, the states under S. 268 need only assume 
decisionmaking authority over that small portion of the total num
ber of land use decisions which are of more than local concern. Even 
with regard to land use decisions of more than local concern, S. 268 
does not encourage states to totally pre-empt local land use 
decision making. While states may, if they wish, exercise direct 
planning which wholly displaces local authority, they are expected 
to work cooperatively with local governments. 46 

This Congressional preference, like the critical areas and uses 
approach, may have its roots in the American Law Institute's model 
land development code. Under the model code, local governments 
continue to make land use decisions of more than local concern, but 
are guided by rules and standards promulgated by a state land use 
planning agency. The state planning agency may participate at will 
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in local land use procedures and may appeal any local decisions with 
which it is dissatisfied to the state land use decision review board. 
In the judgement of the authors of the model code: 

This system preserves the benefits of community control by assuring the 
local agency the right to make the initial decision in each case. It allows 
the State Land Planning Agency to concentrate on policy-making func
tions and participate in individual cases only to the extent it feels such 
participation is necessary to defend its policies. And by allowing the 
state board to review local decisions on the record made below, it avoids 
the necessity of creating an expensive and time-consuming procedure for 
new hearings at the state level. 17 

As this implementation method is acceptable under S. 268, clearly 
local government may retain a vital role in land use decision
making. 

c. The Public Role 

A third major characteristic of S. 268 of central importance is its 
broad requirement for public participation.~x A survey of zoning 
ordinance implementation well illustrates how ineffective planning 
efforts can be when decisionmaking becomes dominated by a narrow 
segment of the populace. Many legal commentaries on zoning have 
denigrated its accomplishments and reached strikingly similar con
clusions: "the zoning process is basically an exercise in myth
making, an invitation to corruption in local government, an instru
ment of real estate interests, and an involved and time-consuming 
technicality that rarely produces concrete results in urban planning 
terms."~9 It is imperative that efforts to reform state land use deci
sionmaking processes carefully avoid the pitfalls that have so lim
ited zoning's effectiveness. Witnesses at the land use hearings held 
by Congress strongly stressed the importance of widespread public 
participation as a protective measure: 

In any land use legislation enacted by this committee, first and fore
most, the criteria for public participation must assure that citizens are 
given opportunities for effective participation in the planning and deci
sionmaking process. . . . Past experience has shown us that, if given 
adequate opportunity, an informed public becomes an excellent watch
dog over activities which affect the quality of life."O 

The Senate Committee's response to such suggestions was clear 
and unequivocal: 

[WI ide participation in land use decisionmaking is regarded by the 
Committee as perhaps the most critical factor in the successful imple-
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mentation of the Act .... The Committee believes and the Act so 
states, that participation of local governments, property owners, users 
of land, and the public must be provided at all stages of the develop
ment of the statewide land use planning process and State land use 
programs - from the definition to the implementation stage."1 (original 
emphasis) 

"Meaningful" participation is stressed by S. 268,52 and the Senate 
Report expressly recognizes that adequate public notice of prospec
tive decisionmaking is a prerequisite for such participation.":l The 
Senate Committee notes that the policy of meaningful public par
ticipation in land use decisionmaking is "critically important to 
preserve the concept of due process, to assure an expression of per
sonal values and judgments in establishing land use goals and poli
cies, and to develop sufficient public faith in the resultant decisions 
so that resistance to their implementation will be minimized."54 The 
state's responsIbility to provide meaningful public participation can 
only be met by affirmative efforts to make citizen participation a 
factor of real consequence. These efforts shall include establishing 
a public education program designed to foster public involvement 
in state land use planning and making available to any citizen upon 
request any state land use data, information, studies, reports or 
hearings. 55 

Citizen participation under S. 268 is not limited to administrative 
hearings on the scope and content of state land use programs. S. 268 
requires that an administrative or judicial appeals process be pro
vided for resolving land use disputes arising under state land use 
programs,,,t; and here too broader representation of citizen interests 
is intended. This factor is of no small consequence since, as Joseph 
Sax points out, "(litigation) is in many circumstances the only tool 
for genuine citizen participation in the operative process of govern
ment."57 The zoning experience well illustrates the need for broad 
representation of citizen interests in land use litigation. Typically, 
zoning litigation merely involves the resolution of conflicts between 
narrowly defined, localized economic interests seeking to preserve or 
secure economic advantages. 5R Social and environmental issues are 
often ignored, or considered peripherally to the economic interests 
of the parties to the action. Fortunately, the Senate Report speaks 
with force on this point, expressing a Congressional desire to insure 
that a similar fate does not befall land use decision making under 
S.268: 

The States are encouraged and expected to honor the general trend 
toward a wider recognition of those who can contest or appeal govern-
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mental decisions. To do so would be in keeping with the basic premise 
of S. 268 that impacts of many land use decisions are no longer felt only 
by adjacent landowners .... but (are also felt by) citizens of the region. 
the State, and on occasion, the Nation."!1 

Similarly, in accordance with the overriding theme of the land use 
proposal that social and environmental considerations in land use 
decisionmaking are fully as significant as economic considerations, 
state land planning legislation should specifically provide that all 
persons whose social and environmental interests have been sub
stantially harmed by land use decisions, as well as those whose 
economic interests have been harmed, shall have standing to appeal 
those decisions. As John Quarles, Assistant Administrator of En
forcement of the United States Environmental Protection Agency, 
made clear at the land use hearings, this result is vitally important 
to the success of the land use proposal: 

The biggest need is to get a system established within which environ
mentalists in States can have a forum to fight the battles. . . . (If such 
a forum is provided) I would be content to leave it to the forces at work 
in the political structure at the level of the localities and states to work 
out the balance. 'lII 

Considering the importance of citizen access to judicial and admin
istrative appeals processes for purposes of litigating social and envi
ronmental issues, perhaps Congress should consider explicitly re
quiring such access in state land use programs under S. 268. 

III. THE STATE LAND PLANNING PROCESS 

As a precondition to asserting leadership in land use decisionmak
ing, states are required to establish a comprehensive land planning 
process. This process shall include: (1) gathering detailed informa
tion on the character of all state land and its suitability for particu
lar uses; (2) projecting the demands upon land resources that are 
likely to result from population growth, urban expansion, and pub
lic and private development; and (3) estimating present and future 
state land needs for housing, recreation, transportation, solid waste 
management, conservation of resources, industrial development 
and others.61 The Senate Report states with clarity that the informa
tion gathering process should not be prohibitively costly or overly 
academic, but should be a "functional body of information for use 
by planners, decisionmakers, and the public."62 

On the basis of the information, projections and estimates, states 
shall develop "a definite set of goals and objectives" which shall 
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"serve as convenient standards against which government officials 
and the public can measure the achievements of planning. "K:! At this 
stage, states will be able to identify which land use decisions are of 
more than local concern, and shall move to designate the land areas 
and uses which fall within the purview of the "critical areas and 
uses" defined by the federal land use proposal. This designation 
process shall include citizen participation, and, any "interested 
party" may appeal designation by an administrative agency.fi~ The 
term "interested party" certainly seems more broadly applicable 
than the "aggrieved person" standing requirement under the typical 
state zoning enabling legislation. li;' However, the Senate has de
clined to define "interested party" for the purposes of the appeals 
process preferring to allow "flexibility for the States to work out 
their own, hopefully innovative procedures."fifi Perhaps Congress 
should reconsider its position on this matter and explicitly require 
that the term "interested party" be broadly interpreted, since lib
eral standing requirements for this appeals process would appear to 
be a necessary component of adequate public participation in state 
land programs. 

Following the designation of critical areas and uses, states shall 
develop specific strategies for accomplishing their land use goals. 
Under S. 268, these strategies must reflect a sound balance of social, 
environmental and economic considerations and be in furtherance 
of the policies of S. 268 with regard to each of the critical areas and 
uses. Particular emphasis in state planning should be placed on 
anticipating future land use problems and developing strategies to 
remove the cause of those problems before they arise. K7 

The next major preparatory step will be the creation of a state 
land use planning agency vested with primary responsibility for 
executing the state land use program. The agency's authority must 
include the power to regulate and prohibit development of critical 
land areas and land uses, and to coordinate state land uses with 
land uses on adjacent Federal lands and Indian reservations. fix 

Incorporated in the state land use decisionmaking process will be 
several safeguards in addition to general participation provisions 
designed to insure that the interests of local government are ade
quately considered by state planners. Before promulgating regula
tions for implementing the state land use program, for example, the 
land use planning agency must consult with an intergovernmental 
advisory council composed of local government officials. fi9 The pres
ence of the advisory council should help state and local governments 
to cooperate fully in developing and implementing land planning 
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strategies that are responsive to local, as well as state needs. The 
state planning agency, in addition, must weigh the potential effects 
that various land use strategies will have on local property tax 
bases. 711 If a particular land use policy will seriously undercut the tax 
base of a locality, states may wish to consider an alternative strat
egy or some method of alleviating the financial disability of the 
locality. The importance of this provision is underscored by testi
mony of the American Society of Consulting Planners: "Unless land 
use becomes a neutral factor with respect to local revenue raising 
ability, the local resistance to land use policies imposed from above 
may well totally thwart any efforts by the states to enact the desired 
land use planning program."71 

This preliminary stage of establishing the state planning process 
with requisite safeguards, formulating a satisfactory state plan, and 
creating a state planning agency with authority for planning imple
mentation, shall take place within three years from the enactment 
of the proposed legislation.72 Actual implementation of the land 
planning program, with a single exception,7:l shall take place within 
five years after the proposal is enacted.H 

IV. SCOPE AND SUBSTANCE OF STATE LAND USE PROGRAMS 

To qualify for federal aid under the land use proposal state pro
grams must be responsible for land use decisionmaking affecting the 
"critical land areas and uses" defined in the proposal. The defined 
critical areas and uses address four major land use issues of more 
than local concern: (1) controlling growth inducing forces in accord
ance with a developmental plan; (2) regulating large scale rural 
subdivisions and housing developments; (3) preventing arbitrary 
exclusion of development of regional benefit by local government; 
and (4) protecting lands of peculiar social and environmental signif
icance. 75 As previously mentioned, the federal proposal does not 
rigidly prescribe the scope and applicable standards of decision
making for each of the critical areas and uses, but allows states the 
flexibility necessary for them to resolve individual land use prob
lems. S. 268's descriptions of critical areas and uses and substantive 
policies merely require states to address important land use issues. 
Participation of concerned citizens in the state decision making pro
cess will be necessary to insure that those issues are adequately 
resolved. 

A. Rational Control of Growth Inducing Forces 

Under S. 268 state programs shall regulate "key facilities, "76 a 
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critical use which includes many growth inducing activities of the 
public sector. These "key facilities" are defined as (1) "public facili
ties . . . which tend to induce development and urbanization of 
more than local impact," such as major airports, highway inter
changes and recreational facilities, and (2) major energy generating 
and transmitting facilities such as power plants, transmission lines, 
oil and gas pipelines and refineries. 77 States must control the siting 
of key facilities and associated structures, and regulate lands sur
rounding present and proposed future key facilities sites to prevent 
inconsistent land uses. 78 The value of having states regulate lands 
presently and potentially affected by nearby key facilities is clear. 
Owing to residential development on lands adjacent to airports, for 
example, airport expansion necessary to fulfill regional needs is 
often precluded because increased air traffic incident to expansion 
would constitute a nuisance. Similarly, where vacant land is set 
aside for future airport development, unless land surrounding the 
proposed site is properly regulated, inconsistent uses such as hospi
tals or residences may arise which make the site unsuitable for 
airport development.7!l Analagous considerations hold true for pro
posed highway and power plant sites. 

A second critical land use, "large scale development, "80 comple
ments the key facilities critical use by encompassing many private 
sector developmental forces. "Large scale development" is defined 
as private development which "because of its magnitude or the 
magnitude of its effect on the surrounding environment, is likely to 
present issues of more than local significance."RI In determining the 
scope of activities to be included in this category, states are to 
consider the following criteria: 

I Tlhe amount of pedestrian or vehicular traffic likely to be generated; 
the number of persons likely to be present; the potential for creating 
environmental problems such as air, water, or noise pollution; the size 
of the site to be occupied; and the likelihood that additional or subsidi
ary development will be generated. x2 

Since large scale development must present issues of "more than 
local significance in the judgement of the state,"83 states could vary 
the definition of this use to conform with the character of land in 
different areas of the state. Since development in urban areas is less 
likely to be of "more than local significance" than development in 
pristine areas, for example, the definition of large scale development 
may be comparatively less inclusive in these areas. 84 

Once an activity is designated by a state as a large scale develop
ment the state must control its "impact upon the environment"85 
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in accordance with the objectives of its developmental plan.NII By 
controlling the siting and land use impacts of key facilities and the 
environmental impacts of large scale development, states may give 
practical effect to their strategies for future growth. It should be 
noted, however, that under S. 268 states are given leeway to 
interpret the loosely-worded statutory definitions of key facilities 
and large scale development broadly or narrowly as they see fit. For 
instance, states must determine what constitutes a "major" high
way interchange. Similarly, states will be required to decide 
whether a "large scale" housing development in an area has 20 or 
200 units. K7 

B. Large Scale Rural Subdivisions and Housing Developments 

Although conceptually regulation of rural subdivisions and hous
ing developments is a subcategory of the large scale development 
critical use, the Senate concluded that current housing development 
practices pose such an acute threat to land resources that separate 
treatment of this issue is warranted. Thus, "land sales and develop
ment projects, "88 a critical use which includes rural subdivisions 
and rural housing developments of fifty units or more, is treated 
differently than other critical areas and uses in several ways. First, 
implementation of this aspect of the state land use program will 
take place within three years of the enactment of the federal pro
posal, preceding implementation of the balance ofthe state program 
by two years. 89 Senator Gaylord Nelson, author of S. 268's land sales 
and development projects provision, explained the need for acceler
ated implementation of state programs for this land use: 

[Tlhere is one land use practice that is of such pressing national con
cern that speedy action by the most appropriate Governmental level 
must be begun immediately if we are to avoid a resource tragedy of 
unprecedented proportions. I am speaking of the explosion of massive 
real estate developments for second homes or year-round living outside 
the Nation's cities and suburbs. This is epidemic of land development 
that is threatening nearly every remaining scenic area in this country. DO 

To remedy this situation, S. 268 sets forth relatively detailed stan
dards for home developers which stand in sharp contrast with the 
vague federal policies set forth in connection with the key facilities 
and large scale development critical uses.91 The federal standards 
are modeled after planned unit development (PUD) enabling legis
lation,92 a flexible land use control device enacted by states to allow 
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localities to regulate the rate and character of development. PUD 
enabling legislation allows localities to limit the rate of growth in 
accordance with their capability for providing additional public 
services for new development. This is achieved by controlling the 
local property tax/municipal service cost relationship so that devel
opment pays its own way.9:1 PUD also enables localities to regulate 
the character of development to meet the needs and desires of the 
prospective populace for such amenities as recreational facilities, 
parks and environmental preservation.94 

By including PUD requirements in state land use programs, the 
Senate intends to "make the full range of State expertise 
-hydrologists, transportation advisors, pollution experts, 
etc.-available to rural local governments which cannot financially 
afford, but cannot afford to do without, such counsel."95 In addition 
to preventing developers from placing unreasonable burdens on 
local government ability to provide necessary public services,96 state 
programs must insure that the effects of development on soil ero
sion, scenic beauty and open space possessing recreational potential 
are taken into consideration before proposed development is li
censed.!17 

Land sales and development projects, as defined by S. 268, in
clude "subdivisions or housing developments of fifty or more units 
located ten miles or more beyond the boundaries of any standard 
metropolitan statistical area or any other general purpose local gov
ernment certified by the Governor as possessing the capability and 
authority to regulate such activities."98 The exclusion of standard 
metropolitan statistical areas (SMSA's) and the ten mile ring which 
surrounds them reflects a desire to limit state attention to rural 
areas where the home development boom has been most damaging. 
Since it is likely that subdivisions and housing developments of 
appreciable magnitude in SMSA's and their surrounding areas will 
later be included in the large scale development critical use, cover
age of such development is not as necessary under this critical use. 

More troublesome than the urban area exclusion is the Governor's 
authority to exempt from coverage local governments having "cap
ability and authority" to regulate land sales and development pro
jects.9!1 A literal reading of the federal definition of land sales and 
development projects would require that the local government's ter
ritory and a surrounding ten mile wide ring be exempted whenever 
the Governor exercises his prerogative. Although the exclusion of 
such a wide area surrounding SMSA's may be justified on the ra
tionale that the proposal seeks to focus state attention on rural 
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areas, the exclusion of such rings around local governments outside 
SMSA's is not supported on this ground. Moreover, since the ex
empted local governments are to have "capability and authority" 
for controlling subdivisions and housing developments in the ex
empted territory, this literal reading would require local govern
ments to exercise sweeping extraterritorial powers over areas that 
are many times larger than their own territory. IOU It seems unlikely 
that the Senate envisioned such an extraordinary result, especially 
in light of the silence of the proposal's legislative history on this 
point. 

A sensible interpretation of this provision only can be made with 
reference to its underlying legislative prupose-to avoid unneces
sary duplication of adequate local regulatory efforts by the state 
program. IOI To accomplish this purpose, Governors should be 
permitted to exempt areas over which local governments have ac
tual planning authority and capability whether this includes extra
territorial planning powers or not. In this way, local government 
planning ability would be given full effect, while avoiding the conse
quence of vesting local governments with sweeping new extraterrito
rial powers. 

If this difficulty of construction is surmounted, another weakness 
in the definition may manifest itself if states are permitted to inter
pret local government "capability and authority" to regulate ex
empted lands as referring only to local zoning and subdivision ordi
nances. Unless local government regulation of the exempted areas 
is able to achieve the objectives of PUD, the legislative purpose of 
mitigating the harmful effects of land sales and developments pro
jects will be frustrated. Hopefully, Congress will clarify this matter 
before the land use proposal becomes law by explicitly stating that 
exempted localities must have "capability and authority" for effec
tively implementing PUD regulations without state assistance. 

C. Development of Regional Benefit 

State land use programs under S.268 must prevent local govern
ment from "arbitrarily or capriciously" restricting or excluding de
velopment which is within the critical use "public facilities, housing 
or utilities of regional benefit."102 The value of this state check on 
local planning authority is well illustrated by controversies over the 
location of government subsidized low-income housing. Many local 
governments presently resist the location of government subsidized 
housing within their borders on grounds that such housing has an 
unfavorable cost/revenue impact, or that it will alter the character 
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of their neighborhoods in terms of traffic volume, property values, 
or scenic beauty.III:1 Racial prejudice against anticipated occupants 
of such development often fortifies local resistance to low-cost 
housing. Under S. 268 the states shall weigh the need for low cost 
housing on a regional scale against local arguments that such devel
opments should be excluded, and shall override local decisions 
where they are clearly contrary to regional needs. IllS Under the pur
view of this critical use, states may wish to review local government 
decisions to exclude airports, power plants, or sanitary landfills in 
a similar manner. 

D. Protection of Socially and Environmentally Important Lands 

State land use programs must protect lands contained in the 
category "areas of critical environmental concern. "106 This area is 
defined by the land use proposal in general terms by a single basic 
definition and three subcategory definitions. Like the flexibly 
worded statutory definitions of the key facilities and large scale 
development critical uses, the definition of areas of critical environ
mental concern will provide states with only a general guide as to 
which land areas fall within its purview. With regard to this critical 
area, however, the Secretary of the Interior shall have authority to 
require states to include socially or environmentally important 
lands of "more than statewide significance."107 

The basic definition of areas of critical environmental concern is 
"lands where uncontrolled or incompatible development could re
sult in damage to the environment, life or property, or the long term 
public interest which is of more than local significance."IIIK By using 
the word "could" in this definition the proposal tends to focus state 
attention on "opportunity areas" where environmental destruction 
has not yet occurred. lilY It need not be shown that any specific devel
opment is planned for a particular area or that such development 
will cause the requisite social or environmental damage; all that 
must be shown is that such damage "could" occur on the land in 
question. 

Both "uncontrolled" and "incompatible" development which is 
capable of causing environmental damage may warrant an area's 
inclusion in this critical area. In previously considered proposals 
only "uncontrolled" development was mentioned. llll An inference 
could be drawn from reference only to "uncontrolled" development 
that areas where development was in fact controlled, as by local 
government zoning or subdivision ordinances, were automatically 
excluded from this critical land area notwithstanding the fact that 
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such controls inadequately protect lands of social and environmen
tal importance. 111 Since the Senate Committee did not wish to give 
rise to this inference, the definition was revised to make reference 
to both "uncontrolled" and "incompatible" development. 

Standing alone this definition would be incredibly broad and so 
vague as to provide little guidance to states concerning which lands 
fall within its scope. As regards the requirement that development 
of land "could" result in damage, it is hard to visualize any land to 
which development could not cause at least some damage. However, 
the definition does not indicate the degree of potential "damage" 
that must be shown before land is included in this category. To 
partially answer this question, and to provide states with more con
crete guidance concerning which lands are to be included in this 
critical area beyond that provided in the basic definition, the pro
posal sets forth three subcategories of critical environmental con
cern: (1) fragile or historic lands; (2) natural hazard lands; and (3) 
renewable resource lands. 112 States are free to interpret these defini
tions broadly or narrowly, 113 subject only to the special check of the 
Secretary of the Interior. 114 

Fragile or historic lands include lands where development could 
cause "irreversible damage to important historical, cultural, scien
tific, or esthetic values or natural systems which are of more than 
local significance."IH; Before an area is included in this subcategory 
it must be established that the area's historic, cultural, scientific, 
aesthetic or environmental values are "important" and are "of more 
than local significance." Although this may appear to impose two 
separate standards, it seems unlikely that any values "of more than 
local significance" would not also be "important." Secondly, it 
must be shown that the area is capable of sustaining "irreversible" 
damage from uncontrolled or incompatible development. This latter 
requirement initially appears to impose a heavy burden on those 
advocating an area's inclusion in this subcategory. Upon analysis 
however, the requirement becomes almost superfluous. Once signifi
cant financial resources have been expended for constructing 
buildings or altering landscapes, restoration of an area to its original 
condition is economically prohibitive in nearly every circum
stance. 11I1 As the Senate Report points out, "land cannot be recy
cled."117 Moreover, this "irreversible" development "could" always 
conceivably be carried out in such a way as to cause at least some 
minimal damage to an area's values. Therefore, once an area's 
extra-local importance has been established, the burden of 
showing a potential for irreversible damage to those values will 
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probably be met. This analysis, however, may in some instances 
defeat the Congressional objective of having states confine their 
land programs to decisions of more than local concern since rela
tively insignificant damage may also be irreversible. For this reason, 
Congress should discard the word "irreversible" in the definition of 
this subcategory, and substitute one such as "significant" which 
focuses on the quantum of harm potentially inflicted on an area 
rather than a specific attribute of the potential damage-i.e., that 
is irreversible. Following this change, two questions would become 
relevant to determining an area's eligibility for inclusion in this 
subcategory: (1) are the area's values of more than local signifi
cance?; and (2) are these values capable of sustaining significant 
damage from uncontrolled or incompatible development? If the an
swer to both of these questions is in the affirmative, the area should 
be included in the fragile or historic lands subcategory. 

Because even these standards are not subject to precise definition, 
and provide states with only minimal guidance, the proposal goes 
on to specifically list several areas which must be made part of the 
fragile or historic lands subcategory: "shorelands of rivers, lakes, 
and streams; rare or valuable ecosystems and geological formations; 
significant wildlife habitats; and unique scenic or historic areas."IlK 
State discretion in including even these areas, however, remains 
broad: 

Clearly, major policy decisions are involved in determining what is a 
shoreline (is it a shoreline of all bodies of water or only bodies of a certain 
size? is it limited to relatively undeveloped shorelines? is its extent 400 
feet inland the water, four hundred yards, or any land the use of which 
has a direct impact on the water?).1 19 

Similar policy decisions must be made by states in determining 
what are "rare" ecosystems, "significant" wildlife habitats, and 
"unique" scenic or historic areas. Once states identify land as be
ing within this subcategory, S. 268 requires them "to assure that use 
and development (of these areas) will not substantially impair 
(their) historic, cultural, scientific, or esthetic values or natural 
systems or processes."I20 

"Natural hazard lands," the second subcategory of areas of criti
cal environmental concern, include areas where development could 
cause "unreasonable" danger to life and property. The proposal 
requires areas such as "floodplains and areas frequently subject to 
weather disasters, areas of unstable geological, ice or snow forma
tions, and areas of high seismic or volcanic activity" to be included 
in this subcategory. 121 States must determine what constitutes an 
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"unreasonable" danger to life and property, and, for example, 
whether such dangers occur on 10, 30, or 100 year floodplains,, 22 

Once states designate lands in this subcategory, their laws and 
regulations must assure that "unreasonable dangers to life and 
property" will be "minimized or eliminated."123 Curiously, this re
quirement can be construed to allow development which involves 
"unreasonable" dangers that have been "minimized." Since it is 
doubtful that Congress intends to sanction unreasonable dangers of 
any kind, whether minimized or not, a sensible construction of this 
provision will require unreasonable dangers to be reduced to the 
point that they have been eliminated. 

By comparing this subcategory to the land sales and development 
projects critical use, an anamoly in developmental standards may 
appear. The PUD requirements imposed on land sales and develop
ment projects prohibit housing developments in areas which "con
stitute an undue risk to public health and safety" such as "flood 
plains and areas of high seismicity and unstable soils."12~ To the 
extent that these areas and areas where "development could cause 
unreasonable danger to life and property" under the natural hazard 
lands subcategory overlap, there will be inequitable treatment of 
housing developments as compared to other kinds of development. 
Housing developments will be prohibited from locating in these 
danger areas under any circumstances, whereas other forms of de
velopment will be prohibited from so locating only if doing so causes 
unreasonable dangers that are not circumvented or sufficiently mit
igated by precautionary measures. Congress should correct this ana
moly by amending the PUD requirements so that the same standard 
of care is imposed on housing developments as on other kinds of 
development where the two danger areas coincide. 

"Renewable resource lands," the third subcategory, include areas 
where development could result in loss or reduction in the long
range production of water, food, or fiber of more than local concern. 
Such areas as "watershed land, aquifers, and aquifer recharge areas, 
significant argicultural and grazing lands, and forest lands" are 
required by the proposal to fall within this subcategory,125 Lands 
within this subcategory must be managed so as to "minimize or 
eliminate" losses in long-range productive capacity,126 

S. 268 provides a federal check on state discretion to determine 
the scope of areas of critical environmental concern by requiring the 
Secretary of the Interior to independently review state land re
sources and submit to participating states a list of areas of "more 
than statewide significance" which must be designated as areas of 
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critical environmental concern.127 The Senate Report clarifies the 
meaning of areas of "more than statewide significance" by noting 
that such areas must (1) be of "more than casual and passing im
portance" and (2) "require very careful planning and management 
efforts to preserve their quality."12K If a state does not include all 
areas found by the Secretary to fall within this class within two 
years after notification of his findings, that state's land program will 
be ineligible for federal aid, provided that the Secretary can prove 
before a neutral arbitration board that his classification of the areas 
at issue was "reasonable."12Y Since the Secretary need show only the 
reasonableness of his judgment, this provision provides substantial 
federal control over the comprehensiveness of state land programs 
with regard to areas of critical environmental concern. 

The proposal requires the Secretary to afford "opportunity for 
public comment" prior to his designation of areas of critical environ
mental concern of more than statewide significance. 130 Access to the 
resource of public comments will undoubtedly provide valuable as
sistance to the Secretary, as examination of state lands by the De
partment of the Interior may not by itself be adequate. A truly 
meaningful public role in this designation process can only be in
sured, however, by providing a mandamus proceeding to enable 
citizens to force the Secretary to make determinations over the 
status of contested areas. Congress should adopt this method of 
strengthening the citizen role when enacting S. 268. 

As previously indicated, once states designate lands as areas of 
critical 6lnvironmental concern, they exercise broad discretion in 
formulating the land management strategies which will regulate 
development of this critical area. 131 Generally speaking, develop
ment of areas of critical environmental concern may be allowed 
wherever it is "compatible with the basic environmental or renewa
ble resources values or safety problems of the land in question." 1:12 

Industrial, commercial, and residential development of these areas 
need be excluded only to the extent that it cannot be harmonized 
with the social and environmental policies expressed by S. 268 in 
connection with the subcategories of critical environmental concern. 
To some significant degree, however, development of these lands for 
cultural, historical, recreational, and conservation purposes will 
probably take place. This result is fully consonant with the Congres
sional objective of securing the place of these "non-developmental" 
uses against the pressures of growth for the benefit of present and 
future generations. I:I:1 



376 ENVIRONMENTAL AFFAIRS 

V. PROSPECTS FOR EFFECTIVE STATE ACTION 

A. The "Carrot" and the "Stick"-Motivating the States to Act 

Perhaps the greatest controversy over the land use proposal con
cerns the issue of how to motivate states to participate in S. 268's 
land use program. Many Congressmen feel that the ':carrot" of fed
eral money will not provide sufficient motivation for states to over
come the strong political opposition which will inevitably arise from 
the attempt to rearrange land use dE:cisionmaking authority. 134 The 
Jackson bill of 1970 therefore included a "stick" which provided 
that if, after five years, a state had not adopted a land use program 
meeting the requirements of the Act, no federal action having sub
stantial impact on land or water resources would be allowed to 
proceed in that state. 1:15 This stick, called a "cross-over sanction" 
because of its effect on federal programs other than the principal 
program, is logically consistent with the purpose of the land use 
proposal because it prevents unplanned development from irreversi
bly committing land resources to uses that may ultimately prove 
undesirable. Thus, if states were content with unplanned develop
ment, the federal government would not contribute to the harmful 
effects of such development by undertaking major land impacting 
projects on that state's land. The bill provided an escape clause in 
cases of overriding national interest, and where states undertook to 
comply with the Act. 136 This sanction would put enormous pressure 
on states to comply with the land use proposal since many federal 
projects are of vital economic and social importance to states. How
ever, because the sanction drew powerful opposition, 137the Nixon 
Administration suggested a modified cross-over sanction as a com
promise. The Administration's sanction provided partial funding 
cutbacks for three years affecting only three federal programs with 
particularly high land use impacts: highway development, airport 
development, and land and water conservation fund projects.l:IK 
Funds withheld under this sanction would not be forever lost to 
states, but would be "held in escrow" until they complied with the 
land use proposal. Nevertheless, even this weakened version of 
cross-over sanctions was not approved by the Senate in passage of 
S.632, the Jackson bill of 1972YU 

Testimony in the land use hearings of 1973 again stressed the 
importance of sanctions in this legislation. Russell Train, as Chair
man of the Council on Environmental Quality, testified that: 

(This legislation) needs sanctions-tough sanctions--or it will never 
work. . . . [T]he major issue confronting the states is not so much 
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financial as it is political, namely, the relationship between state and 
local government over who exercises what power over land develop
ment,lll! 

He went on to say: "[W]e are here talking about a very fundamen
tal shift of political power in an exceedingly sensitive area within 
the states and we believe that the Governors and State legislatures 
are going to need this kind of backup leverage from the Federal 
Government to enact the necessary measures called for by this 
hill. "III Senator Jackson attempted to insert sanctions into S, 268 
by amendment on the Senate floor, but the amendment was de
feated, I 12 and the proposal passed the Senate without sanctions,'43 
Since the Senate would not approve cross-over sanctions, the moti
vation for states to participate in land use planning under this pro
posal as it now stands depends totally upon the size of the "carrot" 
offered by Congress, 

Appropriations under S, 268 include $100,000,000 annually for 
supporting up to 90% of the cost of state land planning programs 
for the first five years following enactment of the proposal, and 66% 
thereafter. 'H These appropriations can only add to and cannot re
place state monies already being used for land use planning,'45 In 
allocating funds, the Secretary of the Interior must "take into ac
count the amount and nature of each state's land resource base, 
population, extent of areas of critical environmental concern, finan
cial need, and other relevant factors,"'46 States which act more expe
ditiously than required by the proposal's timetable for compliance 
shall receive preferential consideration, 147 An additional $15,000,000 
will be available for supporting up to 90% of the cost of interstate 
land planning projects, us though such projects are not a requisite for 
receiving other grant money,I49 

A myriad of federal programs may indirectly provide further fin
ancial support for state land planning efforts under S, 268, Under 
the Land and Water Conservation Fund Act of 1965,150 for example, 
$:)23,000,000 was appropriated for assisting states in acquiring rec
reationallands in 1973,151 An additional $100,000,000 was appropri
ated in that year l:;2 under the Open Space Law to assist states and 
localities in the acquisition of parks and open space,I53 The Housing 
and Urban Development (HUD) "701 program"154 for assisting 
states and local governments in comprehensive planning efforts also 
reached a funding level of $100,000,000 in 1973,155 Additionally, the 
Coastal Zone Management Act (CZMA),'56 which encourages states 
to establish protection plans for shorelines, is funded at over 
$30,000,000 annually, t:;7 Possibly the combined effect of these and 
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other federal programs will make compliance with S. 268 less eco
nomically burdensome. 

It should be noted, however, that while states may partake in all 
of these programs without complying with S. 268 if they so choose, 
they must participate in the HUn 701 program and, where applica
ble, the CZMA before they are eligible for federal assistance under 
S. 268.l:iX Moreover, state land use programs must be consistent with 
the Clean Air Act (CAA), Federal Water Pollution Control Act 
(FWPCA), and other federal pollution control statutes within the 
jurisdiction of the Environmental Protection Agency before federal 
assistance is rendered. 159 Most assuredly, therefore, states already 
complying with the CAA and the FWPCA, and participating in the 
CZMA and Hun 701 program will find compliance with S. 268 a 
more practical undertaking than those that are not. 

R. The Taking Issue-A Potential Obstacle to Implementation 

The Fifth Amendment to the United States Constitution provides 
that "private property (shall not) be taken for public use, without 
just compensation (to property owners)."160 The degree to which 
government can restrict the use of private property without compen
sation has been the subject of extensive litigation. Recently some 
state courts have allowed greater latitude in government regulation 
of private property without requiring compensation. 161 In an effort 
to keep the federal land use proposal within constitutional bounds 
and to quell the fears of property owners, the Senate Committee 
print of March 28, 1973 contained an amendment offered by Senator 
.Jordan which read as follows: 

Any person having a legal interest in land, of which a State has prohib
ited or restricted the full use and enjoyment thereof, may petition a 
court of competent jurisdiction to determine whether the prohibition 
diminishes the use of the property so as to require compensation for the 
loss and the amount of compensation to be awarded thereof}62 

This provision, however, was vigorously criticized by many wit
nesses at the Senate hearings. 163 First, the provision is subject to a 
judicial inference that a compensation standard more liberal than 
the constitutional minimum is intended. By expressly referring to 
the diminution of use as the factor by which courts should deter
mine whether compensation is due, the amendment could restrict 
judicial consideration of other factors, which, when thrown into the 
balance, allow more stringent government regulation of property 
without compensation. Second, by reading the Jordan amendment 
in connection with the section's introductory clause,164 the amend-
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ment may be construed to require the enactment of new compensa
t ion legislation by states. Either of these eventualities could cripple 
t he effectiveness of state land use programs by requiring many bil
lions of dollars in additional compensation to be paid before the 
land use regulations could be implemented. 165 

The Senate Committee, recognizing the danger of inadvertently 
imposing unnecessary compensation requirements, deleted the Jor
dan amendment and substituted the following: 

Nothing in this Act shall be construed as enhancing or diminishing the 
right of owners of property as provided by the Constitution of the United 
States or the constitution of the State in which the property is located. lo6 

This provision does not eliminate the right of land owners to petition 
a court of competent jurisdiction for property taken without just 
compensation as due process requirements already guarantee that 
right. It does, however, successfully avoid any inference that land
owner compensation under this Act must be greater than constitu
tionally required. 

The provision incorporates both federal and state compensation 
standards into the land use proposal. The limits to which state 
regulatory efforts can go without compensation will therefore be 
determined by each state's constitution as long as the bounds of the 
Fifth Amendment to the United States Constitution are not ex
ceeded. In states where the judiciary narrowly circumscribes state 
authority to restrict property owners' use of land without providing 
compensation, therefore, implementation of state land use pro
grams pursuant to S. 268 may be prohibitively costly. Fortunately, 
some recent state supreme court decisions evidence a trend in judi
cial thinking more finely attuned to the needs of the times,167 

VI. REFORM OF FEDERAL AGENCY DECISIONMAKING UNDER S. 268 

Any effort to comprehensively reform land use decisionmaking on 
state lands would be inadequate unless it somehow took into ac
count the impact offederal agency decisionmaking. Accordingly, S. 
268 imposes new obligations on federal agency activity conducted 
within: (1) states ineligible for assistance under S. 268; (2) states 
eligible for assistance under S. 268; and (3) federal lands adjacent 
to state lands. 

i\. Federal Action in States Found Ineligible for Federal Assis
tance Under S. 268 

The land use proposal builds on the foundation of the National 
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Environmental Policy Act of 1969 (NEPA)168 in order to improve 
federal agency decisionmaking in states without land use programs 
complying with S. 268. Controversy about NEPA has focused on the 
procedural requirements of §102(2)(C). That much-litigated section 
requires all federal agencies embarking upon major actions signifi
cantly affecting the quality of the human environment (1) to consult 
with and obtain comments from any federal agency with jurisdic
tion by law or special expertise with respect to the environmental 
impact involved, and (2) to prepare a detailed environmental im
pact statement which shall be made available to the public together 
with comments obtained from other agencies. 169 These procedural 
requirements are designed to shape federal decision making in two 
ways. First, interagency consultation prior to federal action should 
reduce agency "tunnel vision"170 and foster consideration and bal
ancing of a wide range of goals, with emphasis on preserving and 
enhancing environmental quality. Second, placing an affirmative 
hurden on the acting agency to prepare a written statement 
explaining a proposal's environmental effects should create a re
viewable record, allowing administrative decisions to be scrutinized 
by higher administrative levels, the courts and the public. 

The federal land use proposal will expand the requirements of 
NEPA § 102(2)( C) for federal agencies conducting activities in states 
without S. 268 land use programs. "Where any major Federal action 
significantly affecting the use of non-Federal lands is proposed after 
five fiscal years from the date of enactment of the Act in a State 
which has not been found eligible for grants pursuant to (this Act)," 
the responsible federal agency shall make findings with regard to S. 
268's land use considerations, and incorporate these findings in the 
NEPA interagency consultation process and environmental impact 
statement. iiI Specifically, the responsible federal agency must hold 
public hearings in the affected state, with adequate public notice, 
six months in advance of the proposed action for discussing all 
relevant considerations of the federal land use proposal. The agency 
shall then make findings which shall be submitted to the Secretary 
of the Interior, and, where appropriate, to the Secretary of Housing 
and Urban Development, for review and comment. The agency's 
findings together with these comments shall be made part of the 
detailed statement required by NEPA §102(2)(C).172 

Fusion of the requirement that agencies make findings with 
regard to S. 268's land use objectives with the NEPA decision
making process may implicitly impose substantive as well as 
procedural obligations on agency decisionmaking. Some courts 
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have construed NEPA to require federal agencies to balance envi
ronmental considerations along with other factors of decisionmak
ing "fully and in good faith" before choosing a course of action.173 
After passage of the land use proposal, in addition to weighing 
NEPA's policies regarding preservation of environmental quality, 
federal agencies may also be obligated to consider S. 268's policies 
of land resource preservation "fully and in good faith." For example, 
when affecting lands that would fall within the category "fragile or 
historic lands" under a state land use program, agencies may be 
required to weigh in their deliberations the Congressional policy 
that their activities "(should) not substantially impair the historic, 
cultural, scientific or esthetic values or natural systems or pro
cesses" of those lands. 174 

H. Federal Action in States Found Eligible for Federal Assistance 
Under S. 268 

Not only must federal activities in eligible states be consistent 
with state land use programs,175 but, when conducted in those states 
in areas not subject to the land use program, federal activities must 
"to the extent practicable ... minimize any adverse impact on the 
environment."176 Unlike NEPA's impact statement requirement 
this requirement is not limited to "major" federal actions "signifi
cantly affecting" the environment. 177 The requirement is flatly ap
plicable to all "public works activities."178 For this reason, federal 
assistance to state activities, even if minimal, may impose an obli
gation on the federal agency to minimize adverse environmental 
impacts of the assisted activities. 

Citizen actions brought against federal agencies for violating this 
requirement, moreover, may be more easily sustainable than suits 
challenging the substantive content of agency decisionmaking 
under NEPA. Courts presiding over NEPA litigation may be reluc
tant to overturn agency decisionmaking on the grounds that the 
agency did not adequately weigh environmental values in the NEPA 
balancing process because that process involves so many intangi
bles, such as the relative weights of conflicting Congressional poli
cies as applied to the facts of the case. 179 S. 268's requirement, how
ever, is worded in a direct manner-federal agencies shall minimize 
adverse environmental impacts to the extent practicable. In suits to 
enjoin agency action under this requirement, therefore, the issue 
will concern whether an agency reasonably decided that a method 
of minimizing adverse environmental impact was impracticable, 
rather than whether an agency reasonably balanced conflicting Con-
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gressional policies. Concerning this less abstract issue, especially 
where plaintiffs have participated in administrative hearings pre
ceding agency action to make known the existence of practicable 
alternative sites or construction techniques for minimizing adverse 
environmental impacts, courts may more readily grant equitable 
relief. To more adequately insure rigorous judicial review of agency 
action with regard to this requirement, however, perhaps even 
stronger statutory language, such as a mandate to agencies to mini
mize environmental damage "to the fullest extent practicable," 
would be warranted. 

c. Coordinating Land Use on Federal Land and Adjacent State 
Land 

The federal government owns one-third of our nation's land.tB1l 

Moreover, 90% of this land is concentrated in eleven western States, 
and in some instances, is disbursed in a checkerboard pattern across 
these states. IXI Coordinated use of adjacent federal and state lands 
in these states is therefore extremely important to rational plan
ning. Two requirements for compatability of uses on these lands are 
imposed by S. 268. First, the federal land management agencies 
must coordinate their inventory, planning, and management pro
grams with state and local planning efforts pursuant to S. 268 "to 
the extent such coordination is not inconsistent with paramount 
national policies, programs, and interests."182 To prevent this re
quirement from being merely hortatory, the proposal requires that 
federal land management agencies publish a draft statement con
cerning the consistency of their actions with state and local land use 
planning at least forty-five days in advance of a proposed action. 183 
The federal agency, moreover, must hold a public hearing, with 
adequate public notice, at least seven days prior to publication of 
the final statement regarding the consistency of the proposed fed
eral action with state and local land planning efforts.184 

The second compatability requirement is imposed on states. In 
order to qualify for federal grants, state land use programs must 
include methods for insuring that federal lands, particularly na
t ional parks, wilderness areas, and game and wildlife refuges, are 
not "significantly damaged or degraded as a result of inconsistent 
land use patterns on adjacent non-Federal lands."185 Inconsistent 
uses would include unsightly strip mining on the borders of national 
parks, or water-polluting industry directly upstream from wildlife 
refuges. t.~n The consistency requirement may also oblige states to 
encourage complimentary uses on state lands adjacent to federal 
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lands, such as hotels and restaurants for accommodating vacation
ers patronizing national parks.'87 

To resolve intergovernmental conflicts that may arise concerning 
land use on adjacent federal and non-federal lands, Ad Hoc Federal
State .Joint Committees will be established by the Secretary of the 
Interior at his discretion or upon the request of the Governor of any 
state engaged in land use planning pursuant to this Act. ISS These 
joint committees shall make recommendations to the Secretary of 
the Interior who,189 in turn, must take any appropriate or necessary 
action to minimize conflicts between federal and state planning, 
including making recommendations to Congress for legislative ac
tion. 

VII. CONCLUSION 

It is a matter of urgency that effective land use legislation be 
enacted. Failure to pass this legislation when it was first introduced 
in 1970 has already led to "more waste, inefficiency and environ
mental damage than took place in the first 100 years of our existence 
as a nation."191 Three major advances in addressing the nation's 
impending land use crisis will be accomplished upon passage of the 
land use proposal, S. 268, as it now stands. First, a Congressional 
commitment will be made to solving national land use problems, 
and a foundation upon which to build future Congressional action 
will be established. Second, significant reforms of federal agency 
decisionmaking will become effective, such as the incorporation of 
new environmentally protective policies into the decisionmaking 
process conducted by federal agencies pursuant to the National 
Environmental Policy Act. And, finally, state governments will be 
encouraged to initiate comprehensive planning and institute deci
sionmaking for land use issues of more than local concern at the 
state level. 

Although these accomplishments are both significant and ur
gently needed, it must be remembered that many formidable hur
dles to effective land use decisionmaking shall remain after the 
proposal is enacted. State courts may be unwilling to allow states 
to adequately protect land without imposing compensation require
ments and may retain restrictive standing requirements for land use 
litigation. Local government reliance on property taxes for revenues 
may remain an obstacle to balanced local land use decisionmaking 
and cause strong local opposition to state efforts to regulate local 
land use. Many states may choose not to engage in land use plan
ning. Others that do engage in planning may not effectively protect 
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land resources of statewide or national importance. Management of 
federal land, moreover, is addressed by this proposed legislation 
only insofar as it affects adjacent state lands even though thorough 
land use decisionmaking reform on federal lands is certainly 
needed. lil2 As aptly expressed on the Senate Floor by Senator Henry 
.Jackson, Chairman of the Senate Interior and Insular Affairs Com
mittee, and key personage behind the formulation and promotion 
of the national land use proposal: 

I am confident that this is a sensible beginning and, it is a beginning, 
let us not kid ourselves. 193 

-'-<-<~7>--'-
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