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MARTHA'S VINEYARD: THE DEVELOPMENT OF A 
LEGISLATIVE STRATEGY FOR PRESERVATION 

By Carla B. Rabinowitz* 

I. INTRODUCTION 

The islands of the Nantucket Sound, off the coast of Massachu­
setts, have for over a century served as summer resorts for residents 
of the major cities of the Northeast. These islands-Nantucket, 
Martha's Vineyard, and a string of smaller islands known as the 
Elizabeths-remain to date largely rural, protected from urban 
sprawl by sheer difficulty of access. In recent years, however, the 
boom in tourism and second-home construction has created the 
danger that the islands may be overwhelmed by summer visitors, 
and their natural beauty irretrievably lost. 

This article will trace the development of legislative attempts to 
preserve the historically rural character of the Nantucket Sound 
islands. Special attention will be given to Federal attempts in the 
form of the Nantucket Sound Islands Trust Bill,! sponsored in the 
United States Senate by Senator Edward M. Kennedy (D. - Mass.), 
and to state efforts in the form of the "Crampton Bill", 2 sponsored 
in the Massachusetts legislature by Lewis Crampton, state Com­
missioner of Community Affairs. For various reasons,3 opposition to 
the Kennedy bill has been strongest on Martha's Vineyard, and the 
Crampton bill, which evolved in response to that opposition, deals 
solely with that island. The article will therefore focus primarily on 
the conflicts and pressures which have arisen on the Vineyard, as 
residents call it, in the course of the development of these two bills. 

Section II presents a background survey of the social and eco­
nomic characteristics of Martha's Vineyard. Section III deals, in a 
summary fashion, with some current state and Federal approaches 
to preservation, and the problems associated with these approaches. 
The remainder of the article will trace the Kennedy and Crampton 
bills through the various stages of their complex evolution, and 
examine the pressures and the interrelationships which have con­
tributed to that evolution. 

II. MARTHA'S VINEYARD: BACKGROUND 

A few statistics will illustrate the nature of the current economic 
situation on Martha's Vineyard. The total land area of the island, 
some 67,000 acres, was classified in 1970 as 9% developed, 11% 
public and semi-public open space, and 80% "vacant" (agricultural 
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or forest land with scattered houses).4 Over the past two decades, 
while year-round population has remained nearly constant, the pop­
ulation on "peak day" -the day on which the greatest number of 
tourists are present on the island, usually occurring during the 4th 
of July or Labor Day weekend - has more than doubled, with the 
number of "day trippers" increasing by 650% (Table 1). Unemploy­
ment ranges from 2.8% in the summer to 14% in the winter.5 An 
astonishing 19% of the labor force is employed in the construction 
industry,6 and the value of undeveloped land has recently been esti­
mated at $5,000 - $10,000 per acre.7 

TABLE 1: POPULATION ON PEAK DAY' 

Year- Summer Weekly, Day 
round* Seasonal Overnight Trippers TOTAL 

19fiO 6,000 10,000 1,500 1,000 18,500 
1960 6,500 15,000 2,500 2,000 26,000 
1970 7,.500 21,000 7,500 7,500 43,500 
WRO*' 9,000 28,000 25,000 18,000 80,000 
• includes guests 
"projected 

Consequences of the tourist boom which are already apparent 
include intolerably overcrowded roads and inadequate water and 
sewerage systems. In the summer of 1973, the town dump of Vine­
yard Haven became overloaded with raw sewage from restaurant 
cesspools, and the overflow ran out onto a state road. 9 

A factor which must be reckoned with in any legislative attempt 
to preserve the island is the division between winter residents and 
"off-islanders" (a category which includes summer residents). The 
majority of the vocal preservationists are off-islanders, whereas 
many winter residents are dependent for their livelihood on 
continued development. Resentment by winter residents against 
interference in local affairs by rich and politically powerful outsiders 
seems to have been a major cause of the difficulties which have been 
encountered by the Islands Trust Bill.lO 

TIL CURRENT ApPROACHES TO SCENIC PRESERVATION 

A. Constitutional Limitations and State Regulation 

In the 1923 landmark case of Pennsylvania Coal Co. v. Mahon, 11 

the Supreme Court, speaking through Mr. Justice Holmes, set forth 
the doctrine that government regulation of private property which 
unreasonably diminished the value of that property was a "taking" 
of the property, for which compensation must be paid to the owner 
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under the Due Process Clause of the Constitution. The distinction 
between regulation and "taking", said Holmes, was one of degree, 
to be determined from the facts of each particular case. 

The line of cases following Pennsylvania Coal Co. v. Mahon has 
posed problems for states and municipalities seeking to regulate 
land use. The distinction between permissible regulation and taking 
was unclear in Mahon, and subsequent state decisions have con­
fused rather than clarified it.12 Some recent Massachusetts cases, 
however, indicate an increasing willingness on the part of that 
state's courts to uphold a broad range of land use regulations under 
the rubric of the police power. These cases illustrate the limits 
within which the Massachusetts legislature or local governing bod­
ies may act to preserve rural areas such as the Nantucket Sound 
Islands. 

Very restrictive zoning bylaws have been upheld where the effect 
of those bylaws was to limit or prohibit development in wetlands 
and flood plains-areas in which experience has shown that unwise 
construction can have disastrous results. In Turnpike Realty Co., 
Inc. v. Town of Dedham,13 the Massachusetts Supreme Judicial 
Court upheld a bylaw prohibiting all construction in designated 
flood plains, citing the danger to the public inherent in such con­
struction. Even though there was evidence that the value of the 
plaintiff's land had been reduced by 80% by the application of the 
bylaw, the court found that the plaintiff had not been deprived of 
all practical uses of its land, since the bylaw permitted agricultural, 
recreational, or horticultural uses. On this basis the court concluded 
that there had been no taking. In Golden v. Board of Selectmen of 
Falmouth,14 the court upheld the denial of a permit to fill a marsh, 
reasoning that the Board of Selectmen had "the power to deny the 
permit as long as its decision was not based on a legally untenable 
ground, or was not unreasonable, capricious, or arbitrary."15 The 
taking issue was not even discussed. 

Bylaws directed merely to the preservation of open space and 
natural beauty, without compensation for the owners of restricted 
land, have fared less well. ill another Massachusetts case, Aronson 
v. Town of Sharon,16 the court struck down a zoning bylaw fixing 
minimum lot size at 100,000 sq. ft. (approximately 2V2 acres). Town 
officials had testified that the bylaw was meant to encourage prop­
erty owners to keep their land open for conservation purposes. The 
court declared that it could see no advantage to the health, safety, 
or welfare of the community from such large lot sizes, and that the 
bylaw was therefore not within the permissible scope of the police 
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power. The court went on to state that if the community desired 
open land for recreation or conservation, it should not force individ­
ual landowners to provide it. 

Apparently a balancing test is being applied. The more important 
the regulation, or the more fragile or easily damaged the type of land 
which is regulated, the greater the diminution in value of that land 
which will be allowable before a particular regulation is classified 
as a taking. Only in exceptionally vulnerable areas, such as flood­
plains or wetlands, can construction be banned completely. In other 
areas, regulations limiting profitable uses of land must have a de­
monstrable relation to the public health, safety, or welfare before 
they will be upheld. Regulations directed to purely aesthetic pur­
poses will only be upheld if they cause no substantial diminution 
in the value of affected propertyY 

In accordance with these constitutional guidelines, Massachu­
setts has enacted a legislative program for the protection of inland 
and coastal wetlands and floodplains, under which development of 
such areas may be limited or banned entirely by local communities 
or the Commissioner of Natural Resources. ls An affected property 
owner may petition the Superior Court to determine whether a par­
ticular regulation, as applied to him, so deprives him of the practi­
cal uses of his property as to amount to a taking. 19 If the court so 
finds, the regulation is invalid as to the petitioner's land. The state 
cannot thereafter be compelled to acquire the land, but has the 
option of doing so. 

Massachusetts laws also provide for acquisition of conservation 
easements by governmental bodies or private organizations,20 and 
for subsidies to cities and towns for the purpose of acquiring recrea­
tionalland. 21 The effectiveness of all these laws is dependent on the 
vigor with which they are carried out by state and local authorities, 
and on the amount of money available to those authorities for the 
purchase of land or interests in land. They do not provide any relia­
ble means of protection for areas like the Nantucket Sound islands, 
where thousands of acres of commercially valuable land are sought 
to be preserved in a rural condition. The state and local govern­
ments simply do not have the financial resources which would be 
required to compensate owners for the effects of such preservation. 
The Federal government, on the other hand, does. 

B. Federal Preservation: The National Seashore Acts 

Because state and local governments often cannot afford the cost 
of preserving large areas of open land, the Federal government has 
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taken an active role in the preservation of valuable scenic and recre­
ational areas. The National Seashore Acts22 are one component of 
this system of Federal preservation. When the problems of increas­
ing recreational use first became evident on Martha's Vineyard 
and Nantucket, it was suggested that preservation of these islands 
be accomplished by making them part of the Cape Cod National 
Seashore. 

The second in the series of National Seashore Acts, enacted in 
1961,23 authorized the Secretary of the Interior to establish and 
maintain the Cape Cod National Seashore. The basic feature of this 
legislation, as of all National Seashore legislation, is the acquisition 
by the Federal government of large tracts of beach and open land, 
which are thereafter kept open, subject to the minimum develop­
ment necessary to handle tourists.24 The total land area proposed for 
eventual inclusion in the Cape Cod National Seashore is 44,000 
acres, of which 17,000 are shorelands.25 The location and character­
istics of the area (undeveloped land less than three hours' drive from 
Boston) dictate that it will inevitably be subject to extremely heavy 
tourist use: in 1971, the Seashore had three million visitors.26 

Like Martha's Vineyard and Nantucket, the area of Cape Cod 
covered by the National Seashore contains several long-established 
communities. Within this area, Congress has attempted to preserve 
the historic character of the developed town centers through a com­
bination of zoning and eminent domain. The Secretary of the Inte­
rior is directed to issue standards for approval by him of town zoning 
regulations. Thereafter, he may not acquire by condemnation any 
property covered by an approved regulation, unless the local zoning 
board grants a variance for that property, or unless a non­
conforming use takes place which is, in the Secretary's opinion, 
detrimental to the purposes of the Seashore.27 

Another section of the Act establishes an Advisory Commission, 
which is to last for ten years from the date of establishment of the 
Seashore.28 This Commission, made up primarily of local residents 
appointed by the Secretary on local recommendations, must be con­
sulted by the Secretary before he can issue any permits for commer­
cial use or establish any public recreation areas within the Seashore. 
The Commission has no veto power, and members are to serve with­
out compensation. 

In September, 1971, Senator Kennedy introduced legislation call­
ing for a study ofthe feasibility of extending the Seashore to include 
the Nantucket Sound islands. 29 This proposal, however, was later 
withdrawn in favor of the Islands Trust concept embodied in the 
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present bill. 
When questioned as to why the National Seashore model was not 

felt to be appropriate for the Nantucket Sound islands, individuals 
involved with the drafting of the Islands Trust Bill offered several 
explanations. One was the expense.30 Senator Kennedy, on intro­
ducing S. 1929, the third version of the Islands Trust Bill, testified 
that "the National Seashore was highly effective on Cape Cod, as 
it dealt primarily with the largely undeveloped areas of the outer 
beach. But. . . it is my intention to treat the threat to the islands 
in toto, instead of simply the undeveloped fragile edges and areas."31 
Since even the Federal government cannot afford to purchase the 
large areas of semi-developed and commercially valuable land 
which characterize most of the islands, this type of preservation 
necessarily involves curtailment of growth by means other than fee 
simple acquisition. 

A related objection to the extension of the National Seashore was 
the economic "tension" created between vacant and developed land 
in the Seashore area. 32 Preservation of large areas of open land 
makes the area as a whole more attractive, but the greater volume 
of construction generated by increased tourism is forced into a 
greatly reduced area of land. Taxes on unrestricted land go up be­
cause of the increased need for municipal services, resulting in 
possible hardship for resident homeowners who have nowhere else 
to move. 

Apparently, however, the most basic opposition to the Seashore 
proposal stemmed from the island residents' antagonism to the idea 
of massive Federal intervention in their local affairs. 33 Islanders also 
feared the specific economic injustice which had resulted to some 
Cape Cod landowners when the original National Seashore appro­
priation of $16 million ran out in 1970, and owners of land slated 
for acquisition by eminent domain were left for a time unable to sell 
their lands either to the government or to anyone else.34 (No rational 
private purchaser would want to buy land which he knew would be 
acquired by the government in the near future, at the same price 
which he had paid for it). 

Additional opposition to the proposal came from two apparently 
conflicting sides: island residents who had recently begun to feel the 
economic benefits of the construction boom were opposed to any 
action which they felt might slow down the boom, while others 
opposed the proposal because they felt that it might open the door 
to floods of tourists beyond the capacity of the local communities 
to handle. 35 As will be seen below, the drafters of the Islands Trust 
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Bill have made some effort to meet all of these objections; but their 
success has been partial, at best. 

c. The Department of the Interior Formulation: 
Islands of America 

Shortly before the Kennedy proposal for extension of the National 
Seashore was introduced, the Department of the Interior published 
a recreational resource study entitled Islands of America, 36 contain­
ing proposals for the preservation and development of islands such 
as those of the Nantucket Sound. Islands considered suitable for 
inclusion in this study were those which were largely undeveloped, 
in close proximity to urban areas, and possessed of "outstanding 
natural, scenic, historic, or recreational values. "37 The study con­
sists of an inventory of such islands (including Martha's Vineyard 
and Nantucket), and suggestions for actions by Federal, state, and 
local governments and private conservation groups for the preserva­
tion of these islands. The concept of a system of "island trusts" 
which is set forth in the study has been referred to by Senator 
Kennedy as one of the formative influences in the development of 
his own bill. 38 

Two ideas contained in the study have been cited as particularly 
important::19 (1) the idea of treating each island or island group as 
an entirety, rather than dealing only with areas specifically set aside 
for recreation; and (2) the idea of managing the Trust area through 
a locally constituted Commission (as contrasted with a group such 
as the Cape Cod Advisory Commission, which merely advises the 
Secretary as to the proposed boundaries of the area and the estab­
lishment of public facilities.) 

The study includes a sample draft of legislation to establish a 
Casco Bay Islands National Trust. 40 The central feature of this pro­
posal is the Trust Commission, established by agreement between 
the Federal government and the State of Maine, in which the Casco 
Bay Islands are located. The Commission is directed to develop a 
comprehensive plan for preservation and utilization of the islands, 
with recommendations for legislative action by Federal, state, and 
local governments. If the State of Maine fails within two years to 
adopt plans or acquire property consistent with these recommenda­
tions, the Commission may assume authority to acquire property 
and issue regulations "by whatever means are authorized under the 
constitution and laws of the State of Maine."41 Expenses of the 
Commission are to be paid half by the state and half by the United 
States. 
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Other actions recommended by the authors of the report include 
statewide zoning for island conservation, control of filling and 
dredging in fragile areas, acquisition of island property by state and 
local bodies and private organizations, and provision for public ac­
cess to shorelands. 42 The proposals do not include any new tech­
niques of land use control, nor any active participation in adminis­
tration of the Trust area by the Department of the Interior, aside 
from one Commission member to be appointed by the Secretary. 
Some of the recommendations of the study have been followed quite 
closely in the Islands Trust Bill, but there are major differences. The 
reasons for these differences will be examined in the following sec­
tions. 

IV. NANTUCKET SOUND ISLANDS TRUST BILL 

A. Background 

On November 12, 1971, a month after his original proposal for the 
extension of the Cape Cod National Seashore, Senator Kennedy had 
printed in the Congressional Record a memorandum outlining goals 
for the preservation of the Nantucket Sound islands. 43 The memo­
randum advocates stringent restrictions on any further development 
of the islands, to be accomplished through a "varied and flexible 
mixture of controls." Both fee acquisition and acquisition of less­
than-fee interests (such as development rights) in large tracts of 
property are seen by the authors of the memorandum as undesirably 
expensive and rigid; fee acquisition has the added disadvantage of 
removing the property from the local tax rolls and imposing high 
maintenance costs on the government. Traditional zoning is seen as 
unsuitable because it encourages scattered development, "precisely 
one of the development patterns most destructive to preservation 
efforts." 

The new technique of "compensable regulations," advocated by 
the authors of the memorandum, would eliminate many of these 
problems. Under this technique, the value of the land would be 
calculated as of the day when the regulations go into effect, and that 
value would be guaranteed to the owner on resale. Under this system 
the validity of regulations would not have to depend on the police 
powers of the state, since just compensation would automatically be 
awarded for provable economic damage. Tight restrictions could be 
imposed, with costs to the government postponed or in some cases 
eliminated altogether;H and the restrictions could still be altered to 
provide needed flexibility in changing circumstances. The major 
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disadvantage of this technique, according to the authors, is that no 
one has ever tried it before. 

B. Original Version 

On April 11, 1972, the first version of the Islands Trust Bill, S. 
3485, was introduced. 45 Several features of that bill must be noted 
here, as they immediately became the focal points of violent contro­
versy among island residents and preservationists. The first such 
feature is the Islands Trust Commission established in Section 3. In 
this original version there is to be one Commission, consisting of 21 
members appointed by the Secretary of the Interior for three year 
terms. Members are to serve without compensation. The Secretary 
is directed to "consult regularly with the Commission with respect 
to all matters relating to the Trust," and the Commission is directed 
to prepare an annual report and to recommend future actions by the 
Secretary. 

Although this proposed Commission would have broader respon­
sibilities than the Cape Cod Advisory Commission, it is still a far 
cry from the semi-autonomous body envisaged by the authors of 
Islands of America. This disparity suggests that the extent of the 
power to be vested in the Department of the Interior is not the result 
of the insistence of that department,46 but rather reflects a belief on 
the part of Kennedy's staff that representatives of the local com­
munities would be unable or unwilling to effectively limit growth 
themselves. 

Section 5 of the bill sets forth four categories of land use, and the 
restrictions to be imposed on each. Class A ("Forever Wild") lands 
are to remain "forever free of developments or improvements of any 
kind," and are to be open to the public. Presumably, these lands 
are to be acquired in fee simple by the government. Elsewhere in 
the bill, all beach lands are designated as Class AY Class B ("Sce­
nic Preservation") lands are to remain in the possession of their 
present owners, but are not to be developed beyond their present 
intensity of use. Class C ("County Planned") and Class D ("Town 
Planned") lands are to be regulated by local governing bodies, sub­
ject to the approval of the Commission and the Secretary. These last 
categories involve only a small portion of the islands' land area,48 
surrounding the already developed town centers. 

It is noteworthy that this version of the bill contains no mention 
at all of the principle of "compensable regulations" which was suc­
cinctly discussed in the earlier memorandum. It does not make clear 
what type of compensation, if any, is contemplated for the owners 
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of heavily restricted Class B lands, except in a limited class of 
"hardship" cases dealt with iR Section 16. 

Section 7 outlines the same zoning technique employed in the 
Cape Cod National Seashore Act, under which the Secretary's au­
thority to acquire by condemnation is suspended with regard to any 
land covered by a valid zoning ordinance approved by him.49 Sec­
tions 9 through 14 provide for a large variety of projects to be under­
taken by the Secretary, including pollution and erosion control, 
transportation surveys, experiments with establishing a shellfish 
industry, training programs for local residents adversely affected by 
the construction limitations, and development of certain areas for 
public recreational use. 

Section 16 outlines the controversial "freeze". Beginning at the 
date of introduction of the bill, April 11, 1972, no new construction 
is permitted on lands classified in the bill as Forever Wild. Con­
struction is to be permitted on other lands "only upon the granting 
of specific approval therefor by the Board of Selectmen of the partic­
ular town, after a showing of need." In the case of any "hardship" 
(undefined) caused by the provisions of this section, "the Secretary 
shall make a valuation thereof and award fair recompense." Build­
ings constructed in violation of this section will presumably be sub­
ject to nonconsent acquisition when the bill is finally passed, the 
theory being that anyone constructing such a building had adequate 
notice of the risk he was taking.50 Although this provision has caused 
great resentment among island residents, the Chairman of the 
Dukes County Planning Commission, Alexander D. Fittinghoff, as­
serts that it has had no discernible effect on development patterns 
in the two years since the introduction of the bill. 51 

C. Reactions: Main Themes of Protest 

The reactions of island residents to S. 3485 can be gleaned from 
local newspaper articles and letters to the editor in the months 
following its introduction, and from the reports of two organized 
local groups, the Vineyarders to Amend the Bill and the Committee 
to Preserve Nantucket, published in the Congressional Record with 
the introduction of the first amended bill, S. 1372, on July 27, 1972.52 

The first reaction in many quarters was one of violent opposition. 
The Martha's Vineyard Chamber of Commerce voted unanimously 
to oppose the bill, and the Dukes County Selectmen's Association 
concurred.53 In January, 1973, State Rep. Terrence McCarthy of 
Martha's Vineyard introduced a petition in the Massachusetts legis­
lature for adoption of resolutions memorializing the Congress of the 
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United States to oppose the bill. 54 Opposition was somewhat less 
vehement on Nantucket. A week after the introduction of S. 3485 
the local paper editorially supported it, noting that all local at­
tempts to limit growth through zoning had failed, and that stronger 
measures had been rejected by the state Attorney General as uncon­
sti tu tional. 55 

In the storm of protest, several main themes can be discerned: 

1. Loss of control by local communities. 

As with the proposal for extension of the Cape Cod National 
Seashore, the strongest opposition centered around the belief that 
the Islands Trust Bill would rob island residents of control over their 
own communities. Under S. 3485, the only significant powers of the 
locally constituted Commission are the power to recommend altera­
tions in land classifications within 90 days after passage of the bill, 
the power to issue regulations for development of Class A and Class 
B lands, and the power to approve zoning ordinances in Town and 
County Planned Lands - all subject to the veto of the Secretary.56 
All matters of land acquisition are the exclusive province of the 
Secretary. 57 Though even these limited powers represent a step for­
ward from previous legislation, the Secretary's unfettered authority 
raised the fear that the local communities would have little control 
over future patterns of development. 58 

The feeling of loss of control is reflected in objections from both 
the Vineyard and Nantucket to the single Commission set up to deal 
with both islands.59 These objections are not merely parochialism. 
It is logical to expect that a 21-member, unpaid Commission would 
be too cumbersome, and its members too busy with other activities, 
to do an efficient job of managing the resources of two islands. Even 
the matter of travel time between the islands could militate against 
efficient day-to-day administration. 

2. Overly harsh restrictions on the use of land. 

Opposition on this point was by no means confined solely to those 
who were economically dependent on the construction boom. 
Instead, much of the protest focused on the housing needs of 
middle- and lower-income residents. 8o If no new construction were 
to be permitted on Class B lands, the total volume of development 
would be forced into the small remaining areas around the town 
centers, producing the same undesirable "tension" referred to in the 
discussion of the Cape Cod National Seashore,61 and effectively pric­
ing local residents out of the housing market. The proposed revision 
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of the bill by the Committee to Preserve Nantucket provided that 
owners of Class A and B lands could subdivide those lands so as to 
provide a single lot for each of their children and grandchildren, and 
that 10% of Class B lands would be designated as "Town Expansion 
Lands. "62 The Vineyarders to Amend the Bill proposed that owners 
be permitted to develop 20% of their Class B lands, exclusive of 
wetlands and floodplains,63 and suggested Federal assistance in fi­
nancing low-cost housing for residents. 64 

3. Over-emphasis on recreational development. 

As with the proposal for expansion of the Cape Cod National 
Seashore, many feared that any Federal presence on the islands 
would lead to a vastly increased volume of day-trippers, who would 
overtax the resources of the small communities and spend very little 
money in the process. 65 Especially strong objections were directed at 
the provision that all beaches were to be open to the public. 66 The 
relatively uninhabited "down-island" area of Martha's Vineyard 
contains over ten miles of almost deserted, unpoliced beach, which 
islanders fear might be destroyed by unrestricted accessY 

Another, more sophisticated objection to the heavy emphasis on 
recreation was raised by Alan Kaufman, a lawyer who was involved 
in drafting and revising the bill. Such an emphasis, he argued, 
might lead courts to conclude more readily that any given restric­
tion on the use of property was actually a compensable taking for 
public use. De-emphasis on recreation, and a focus on protection of 
the lifestyle of island residents, might thus decrease the costs of 
implementing the bill. 68 While this argument has some merit, a de­
emphasis on public recreational use also raises the question of who 
the islands are being protected for, and how the national interest in 
protection can be justified. 

Closely related to the objection to heavy recreational develop­
ment of the islands was a drive on the part of some groups for strict 
limitations on access. In July of 1972, the Vineyard Conservation 
Society, in a letter to Senator Kennedy, proposed absolute limits on 
access to the islands. They advocated limiting the total number of 
passengers on all transportation modes to the figure for June 8, 1972, 
with preference going to island residents. 69 At the same time, the 
Concerned Citizens of Martha's Vineyard voted to work for a state 
bill to limit the Steamship Authority (the agency which is responsi­
ble for all steamship traffic to and from the islands) to its present 
passenger capacity, and to eliminate advertising designed to 
encourage tourism. 70 As of March, 1974, no such bill has been 
passed. 
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4. Growth rate. 

The Vineyarders to Amend argued that the central problem for 
the islanders was not the total number of houses eventually con­
structed, but the breakneck pace at which such construction was 
currently taking place. They proposed a system whereby no individ­
ual could be issued more than three building permits in any year, 
with total permits issued in a year being limited to the average of 
the past five years, and preference going to residents building their 
own homes.71 Such a provision would effectively prohibit large-scale 
developments, and more particularly those developments in which 
many units are built at the same time by large off-island construc­
tion crews.72 

5. Land classifications. 

Following standard practice in National Park and National Sea­
shore areas, the Department of the Interior wanted the boundaries 
of the various land classifications established on passage of the bill, 
subject to minor changes within the first 90 days thereafter. 73 Island 
residents felt that this procedure would not allow enough time for 
the type of comprehensive survey on which such classification 
should be based, and, more importantly, that it would not allow 
enough time for residents themselves to have an effective voice in 
delineating such classifications.74 

6. Employment. 

Finally, there was, and is, a great deal of concern about the effect 
of the bill on the islands' labor force. This concern is not inconsist­
ent with the demand for curbs on the growth rate; one aim of such 
curbs would be to bring some stability into the construction indus­
try, providing a satisfactory level of employment for many years in 
the future. But if development is to be curtailed at all, there is 
general agreement that something must be done to protect those 
residents whose jobs are affected. The bill's provisions for "training 
and retraining programs," and for experiments with aquaculture,75 
are not seen as providing any real employment alternatives. Conse­
quently, the Vineyarders to Amend proposed an "income mainte­
nance" program for those residents whose jobs might be eliminated 
by the bill, all such residents to be maintained at the level of income 
which they enjoyed before the bill was passed. 76 
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D. S. 1372 and S. 1929: Main Themes of Change 

Since the original version of the Islands Trust Bill was introduced, 
there have been two major revisions: S. 1372, introduced July 27, 
1972,77 and S. 1929, introduced May 31,1973. 78 A third, and presum­
ably final, revision is expected in April of 1974. A study of these 
revisions throws some light on the complex series of political accom­
modations involved in developing a comprehensive system of land 
use controls adapted to the needs of a particular community. 

K. Dun Gifford, one of the drafters of the bill, states that all 
"serious and constructive" suggestions of local groups were ac­
cepted.79 The reports of the Vineyarders to Amend and the Commit­
tee to Preserve Nantucket have been cited as particularly influential 
in the shaping of the first revision, S. 1372.80 In any case, the greatly 
reduced opposition as of this writing81 is evidence that many of the 
compromises in the latest bill (S. 1929) are acceptable to the island­
ers. 

Several of these changes have occurred in response to the island­
ers' objection that the bill deprived them of control over their own 
communities. The makeup of the Commission, for instance, is 
changed in S. 1372 and again in S. 1929.82 Following the suggestions 
of the Vineyarders to Amend, S. 1372 sets up two Commissions. S. 
1929 provides for three: a 7-member Commission for Nantucket, a 
13-member Commission for Martha's Vineyard, and a 7-member 
Commission for the Elizabeth Islands. A majority of each of these 
Commissions is either appointed by the local Boards of Selectmen 
or elected by the voters of the towns involved. Under both revisions, 
Commission members are to be paid $50 per day when actually 
serving, and may engage imy professional, planning, or clerical serv­
ices that they require, subject to the approval of the Secretary. One 
member of each Commission must be a seasonal resident, and the 
Martha's Vineyard Commission includes one member appointed by 
a private conservation organization, whose function is said to be "to 
keep the other members honest."83 These changes go at least part 
of the way toward meeting the objections which had been raised 
about the ability of the Commissions to make informed decisions 
and influence policy, and about their responsibility to the local 
communities, while providing some safeguards so that the Commis­
sions do not come completely under the control of vested local inter­
ests. 

A more important step towards meeting the islanders' objections 
has been the change in the balance of power between the Secretary 
and the Commissions. One aspect of this change is the change in 
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language. In most sections of the bill, except for those dealing with 
property acquisition, the words "the Secretary" in the original bill 
become "the Commissions and the Secretary" in the first revision84 
and "the Commissions", or "the Commissions, together with the 
Governor and Secretary" in the second revision. 85 Complementing 
this change in language is the provision in Section 7. of the revised 
bills that, upon acquisition of any land or interest in land, the 
Secretary shall immediately transfer an undivided one-half interest 
to the Commission having jurisdiction over that land. In response 
to fears of residents that the tax base of the towns would be dimin­
ished by such acquisition, Section 7(c)(1) provides that the land 
acquired is to be subject to local real estate taxes as if privately 
owned. It is not clear whether the Commissions or the United States 

. are to be liable for these taxes, but since all expenses of the Commis-
sions are to be paid by the United States, it is probably immaterial. 

The practical effect of this series of changes is not entirely clear. 
It can be assumed that the new provisions give the Commissions an 
equal voice with the Secretary in the administration and develop­
ment of the acquired land-but such development is to be mini­
mal, since most of the acquired land will be Class A. To cite an 
extreme example, the change in wording from "the Secretary shall 
permit a right of use and occupancy"86 to "the Commissions and 
Secretary shall permit a right of use and occupancy"87 is hardly a 
substantive increase in the powers of the Commissions, since neither 
phrasing allows for any discretion in carrying out the command. On 
balance, the changes seem to be primarily an attempt by the draf­
ters of the bill to placate the islanders, without relinquishing any 
real power of the Federal government. 

A further illustration of this strategy of revision may be seen in 
the analysis of the powers of the Commissions and Secretary set 
forth in Table 2. A close inspection of this Table reveals that the 
majority of changes in Commission authority, like the changes in 
language discussed above, do not involve any real relinquishment 
of Federal control. The areas in which the Secretary was directed 
to act alone in the original bill, and in which the later bills direct 
him to act in cooperation with the Commissions, include transporta­
tion surveys, pollution and erosion control studies, and provision of 
tourist facilities-activities which do not touch the vital issues of 
control of development in the islands. Where Federal money is to 
be spent, either to purchase land or to compensate owners for the 
detrimental effects of regulations, the Secretary must merely con­
sider the recommendations of the Commissions. The Commissions, 
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on the other hand, have full authority only in devising beach regula­
tions, surveying Indian Common Lands, and preparing Resident 
Homesite plans.88 

TABLE 2: POWERS OF THE COMMISSIONS UNDER THREE VERSIONS 
OF THE ISLANDS TRUST BILL" 

(O)=no authority; A=advisory capacity; C=cooperates (veto power); 
F= full authority 

Section (in S. HJ29) 

4. Changes in Trust area 

.~(h)(]). Option to purchase 
Forever Wild land 

1)( b) (1 ). Access to Forever 
Wild land 

l)(b)(2). Regulations for 
Scenic Preservation land 

Pi(b)(:l). Approval of zoning in 
Town Planned land 

6(b). Changes in classifications' 

7. Acquisition of land 

R(a)&(b). Purchase of Scenic 
Preservation land without 
owner's consent ** 

R(g). Compensable Land Use 
regulations 

9. Erosion study 

10(d). Beaches - acquisition 

lO(c)&(e). Beaches - regulations 

I I. Transfer of land to regional 
agency 

12(a). Transportation survey 
& recommendations 

12(b). Provision for public 
enjoyment 

1:1. Suspension of bill for land 
subject to conservation 
restriction 

14. Pollution survey 

16(b). Rules for compensation 
for hardship due to freeze 

17(a). Survey of Indian Common 
Lands 

IR(a). Resident Homesites: 
planning 

IR(c). Resident Homesites: 
acquisition of land 

* Sec .. ~(a) in S.34Rfi 
**analogous to Sec. 7(a) in S.3481) 

S.3485 
(April, 1972) 

A 

C 

C 

C 

C 

to) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

(0) 

S.1372 
(.July, 1972) 

C 

C 

C 

F 

(0) 

C 

A 

C 

C 

C 

C 

C 

C 

C 

C 

C 

S.1929 
(May, 1973) 

C 

C 

C 

C 

(0) 

C 

A 

C 

A 

C 

C 

F 

C 

C 

C 

C 

C 

C 

F 

F 

C 



412 ENVIRONMENTAL AFFAIRS 

There are a few major exceptions to these generalizations. The 
revised bills do give the Commissions a voice in determining how 
many tourists shall be permitted or provided for, an issue of real 
importance to local communities.90 They give the Commissions, a 
veto over the use of eminent domain to acquire improved Class 'B 
(Scenic Preservation) land,91 thus allaying local fears. about govern­
ment unfairness to landowners. And they eliminate the veto of both 
the Commissions and the Secretary over local zoning ordinances in 
Town Planned Lands. 92 But on balance, the revisions show an intent 
to make maximum use of the research and planning capabilities of 
the Commissions, while granting them only the politically necessary 
minimum of control. 

A second major area of change, in the revised versions, has been 
in the loosening of restrictions on development in all categories of 
land. Although these changes have been made in response to local 
pressure, they have not been nearly as sweeping as those recom­
mended by the Committee to Preserve Nantucket and the Vine­
yarders to Amend. 

With regard to Class A lands, an innovative approach has been 
adopted.93 In the original bill, the owner of improved Class A land 
could elect to retain a 25-year right of use and occupancy. In the 
revisions, that right may be retained for as long as the occupants 
are members of the same family-descendants or siblings of the 
original owner, or relatives by marriage. The land may not, however, 
be subdivided for the benefit of the owner's family, as the Commit­
tee to Preserve Nantucket had urged. 9f When an owner wishes to sell 
his property outside the family, the Secretary and Commission have 
a 60-day option to purchase the property at full and fair market 
value; if this option is not exercised, the sale may proceed as it 
otherwise would have. 

This section raises more questions than it answers. It provides 
that "the Commissions and the Secretary shall have an option to 
purchase," but the other sections of the bill dealing with acquisi­
tion95 give the Secretary sole authority to purchase, subject to a later 
transfer of an undivided one-half interest to the Commissions; so 
this section may not in fact be intended to give the Commissions a 
veto over the exercise of the option. Other sections of the bill provide 
that full and fair market value is to be determined as of April 11, 
1972, that is, the value is to be unaffected by the restrictions or the 
prospect of possible restrictions in the bill;96 but this section says 
only that value "shall be promptly determined." This distinction is 
significant because Class A restrictions prevent an outside pur-
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chaser from constructing any new improvements. The market value 
of the land at the time of the contemplated sale, therefore, would 
probably be considerably lower than the market value as of April 
11, 1972. If market value is determined as of the earlier date, the 
owner will sustain an uncompensated economic loss if the govern­
ment does not exercise its option; if it is determined as of the later 
date, he will sustain an uncompensated loss whether or not the 
option is exercised. It is to be hoped that the final version of the bill 
will improve on the drafting of this section. 

There has been more wrestling with the regulation of Class B 
lands than with any other provision of the bill. Some further devel­
opment of these lands is necessary if all future construction is not 
to be crammed into the small areas around the town centers, but it 
has been difficult to devise development controls which are both 
firm and flexible. Following the recommendations of the Committee 
to Preserve Nantucket, S. 1372 provides that 10% of Class B lands 
in each town may be designated as "Town Expansion Lands."97 The 
second revision, S. 1929, drops this idea, and substitutes a detailed 
set of guidelines under which all Class B lands, excluding wetlands, 
may be developed to a density of not more than 65 houses per square 
mile (approximately 10 acres per house). In terms of total construc­
tion this provision imposes a lower ceiling than the "Town Expan­
sion Lands" provision of S. 1372. The Commission is to develop 
regulations consistent with these guidelines, which are to become 
effective after public hearings and approval by the Governor and 
Secretary. The regulations must encourage innovative "cluster zon­
ing," under which closely grouped houses are surrounded by large 
areas of open space, and must require that all development take into 
account land capability and scenic values. D8 

Lands designated Class C and Class D in the original bill have 
been merged into a single category of "Town Planned Lands," over 
which the towns have full authority to zone, subject only to "review 
and comment" by the Commission. 9D Classification of lands may be 
changed at any time by a Commission acting pursuant to an affirm­
ative vote of a town meeting, with the concurrence of the Governor 
and Secretary. 100 The bill also authorizes, but does not direct, Fed­
eral purchase of land designated by a Commission on a "Resident 
Homesite Plan," for resale to residents at below-market price. lol 

Two other provisions in the revised bills are intended to protect 
the economic interests of landowners. Section 7(a)(3) provides that 
an owner of Class A or B lands "may notify the Secretary that 
continued ownership of those lands would result in hardship to such 
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owner," and the Secretary is directed to purchase such lands within 
six months, if funds are available, at fair market value prior to April 
11, 1972. This provision appears to negate the "option to buy" provi­
sion in Section 5(b)( 1), referred to above .102 Since fair market value 
prior to April 11, 1972 would exceed the value that a purchaser 
would be willing to pay for land subject to Class A restrictions, the 
owner of that land would naturally choose to offer it to the Secretary 
first, on a claim of hardship. But if the Secretary is directed to 
purchase the land in this situation, the existence of the "option" 
becomes meaningless. The two sections can be reconciled by reading 
the rather clumsy and ambiguous phrasing of Section 7(a)(3)103 to 
mean that the Secretary must first determine whether "hardship" 
actually exists, and that if he decides that it does not, he still retains 
the option to purchase. This reading is not particularly helpful, 
however, since there is not so much as a suggestion of a definition 
of "hardship" to guide the Secretary in his determination. 

The second means of protection for landowners is the method of 
"compensable regulations" which is finally set forth in the second 
revision.1Il4 Section 8(g) provides that the Secretary, after consulta­
tion with the Commission and after public hearings, shall issue 
Compensable Land Use Regulations, setting forth the manner in 
which decreases in land value as a result of the restrictions shall be 
calculated, and the manner in which owners "may pursue a right 
of action in the United States District Court." Although this lan­
guage sounds as if compensation is to be obtained only as a result 
of court action, K. Dun Gifford explains that the regulations will 
provide for automatic payment through a body similar to the United 
States Court of Claims. lo5 Compensation under this section is not 
payable where the "hardship" provisions of Section 7(a)(3), or the 
provisions of Section 8(a) apply. The latter section provides for use 
and development of Class B lands by the owners under approved 
zoning regulations. It may be surmised, then, that compensation is 
only payable on sale of the land to a non-governmental purchaser 
at a value below that of April 11, 1972 - the same compensation 
system proposed in the November 12, 1971 memorandum,106 but 
expressed in a much less intelligible fashion. This section, too, 
should be improved in the final bill. 

With regard to the third of the major themes of protest discussed 
above, the opposition to the bill's emphasis on recreational develop­
ment of the islands, the suggestions of the islanders have been fol­
lowed very closely. Nearly all references to recreational 
development have been eliminated in the revised bills, 107 which also 
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state that "because expanded access to the Islands would seriously 
impair them and be in contravention to the purposes of this Act, it 
shall be national policy that no bridge, causeway, tunnel, or other 
direct vehicular access be constructed."lo8 In Section 12 (Transpor­
tation and General Uses), the Commissions and Secretary are di­
rected to recommend specific measures to limit the number of motor 
vehicles and passengers transported to the islands. 

The provisions for public use of beaches have also been drastically 
scaled down. S. 1372 provides only for acquisition of a 40-foot-wide 
right of passage over all beaches. lo9 S. 1929 reduces this proposed 
acquisition still further, to a non-vehicular right of passage "ofsuffi­
cient width for a person to pass and repass," except where such a 
right would interfere with the rights of owners of residential im­
provements. In addition, the Martha's Vineyard Commission is di­
rected to designate two new public beaches on the southern or 
south-western shore.lIO 

E. Continuing Problems: Why is the Vineyard Different? 

The evolution of the Islands Trust Bill to date has occurred pri­
marily in response to the objections of those affected. Some of these 
objections, however, have not been met. No change has been made, 
for example, in response to the demands for positive curbs on the 
growth rate. A possible reason for this omission is that such curbs 
can in all likelihood be constitutionally imposed by the towns them­
selves. An ill-conceived building "moratorium" imposed by West 
Tisbury on land already approved for development, subdivided and 
partially sold, had to be abandoned under threats of lawsuits from 
developers. 111 However, the neighboring town of Tisbury has now 
passed, and had approved by the Massachusetts Attorney Gen­
eral, 112 a law providing that only one-seventh of any large develop­
ment may be constructed in any given year. 113 Like the permit sys­
tem advocated by the Vineyarders to Amend,114 this law will effec­
tively prohibit large-scale construction by large off-island crews. 

The objections to the fixing of land classifications on enactment 
of the bill have likewise not been met, although the greater latitude 
for changes in classification in the revised bills is a step in that 
direction. 115 But the central objection is still the loss of local control. 
At the July 13, 1973 hearing of the Parks and Recreation Subcom­
mittee of the Senate Committee on Interior and Insular Affairs, the 
Dukes County Planning Commission and the Vineyarders to Amend 
objected once again to the imbalance of power between the Commis,­
sions and Secretary. The Vineyarders to Amend proposed that the 
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Commissions be given a veto over all actions of the Secretary, in­
cluding land acquisition. 116 A draft revision of the bill, prepared "for 
discussion only" by the Planning Commission,117 would limit the 
Secretary to "developing guidelines for the use of funds"1I8-for in­
stance, requirements that the Commission prepare a map and pres­
ent supporting evidence for its actions. liD 

Most of the opposition to the bill at present comes from Martha's 
Vineyard, rather than from N antucket. 120 This disparity inevitably 
raises the question: why is the Vineyard different? The major dis­
tinction seems to be the relative distance of the two islands from the 
mainland. The trip to Martha's Vineyard is 45 minutes by ferry, the 
trip to Nantucket 21/2 hours. Nantucket is thus not subject to the 
floods of day-trippers who inundate Martha's Vineyard in the sum­
mer. Moreover, a slightly lower percentage of the labor force is em­
ployed in construction on Nantucket than on Martha's Vineyard. 121 

Nantucketers can thus see from afar the environmental damage 
caused by over-use of Vineyard land, without themselves having 
become addicted to the benefits of such over-use. 

One contributing factor in the opposition of the Vineyarders may 
be the summer people-winter people antagonism discussed in Sec­
tion II: proponents of the Islands Trust Bill may appear to island 
natives as simply more rich people trying to maintain the island as 
their private playground. Another, rather surprising factor which 
has been mentioned is the fact that Martha's Vineyard contains six 
towns, and Nantucket only one. 122 The rivalry engendered by this 
division, it is said, prevents the Vineyarders from cooperating on 
any major project. As an example, a minority of the Vineyarders to 
Amend, Subcommittee on Commission Authority, objected to the 
bill's provision that Commission members were to be elected sepa­
rately from each town, on the grounds that such a procedure would 
only encourage divisi veness. 123 Other Vineyarders, seeking to protect 
the interests of the smaller towns, have suggested that Commission 
members be elected at large, with a provision that not more than 
two could come from each town. 124 

It is not entirely clear why the division of the Vineyard into six 
towns should result in increased opposition to the bill, unless resi­
dents of the smaller towns are afraid of domination by the larger 
ones through the Commission. Nevertheless, this opposition is 
something that the most astute efforts of Kennedy staffers have yet 
to overcome. The difference between the Vineyard and Nantucket 
illustrates the extent to which any general planning scheme may 
have to take account of the particular characteristics of distinct 
communities. 
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V. THE CRAMPTON BILL 

Shortly after the introduction of the original Islands Trust Bill, 
S. 3485, in April, 1972, various groups of Vineyarders began work 
on a counter-proposal for a local regulatory body, to be established 
under the laws of Massachusetts, which would be able to achieve 
some of the same goals as the Kennedy bill. This proposal served 
as the source of a state bill known as the "Crampton Bill."125 This 
bill was drawn up by the office of the State Commissioner of Com­
munity Affairs, Lewis Crampton, at the request of the Dukes 
County Selectmen's Association. Although the selectmen intended 
it as an alternative to the Islands Trust Bill, the Commissioner's 
office sees it instead as a supplement. 126 Unlike the Islands Trust 
Bill, it deals only with Martha's Vineyard. It is a regulatory bill, 
based entirely on the police powers of the state, and is therefore not 
intended to entail any substantial expenditure of government 
money. 

The first two paragraphs of the preamble to the bill are closely 
based on the wording of Section 1 of the Islands Trust Bill, declaring 
that Martha's Vineyard possesses "unique natural, historical, ecol­
ogical, scientific, cultural, and other values." However, where the 
Islands Trust Bill declares that "[ t]he key to more effective preser­
vation. . . is a program encouraging coordinated action by Federal, 
State, and local governments ... ,"127 the Crampton Bill declares 
that "the regulation and enforcement of land use controls ... can 
best be accomplished by individual towns ... subject to general 
principles established by [a] regional Commission," which can 
"contribute to the maintenance of sound local economies and pri­
vate property values."128 The 19-member Commission established 
by the Crampton Bill consists of one selectman from each town, one 
registered voter from each town, elected at the annual town meet­
ing, three state and county appointees, and four seasonal residents, 
who are to have "voice but no vote" in the Commission's delibera­
tions. 129 Expenses are to be paid by the towns, with each town's 
share being proportionate to its property tax base. 13o 

The bill does not in itself establish any land classifications or use 
regulations. Instead, it gives the Commission authority to adopt 
regulations for the control of "districts of critical planning concern" 
and to specify conditions and modifications necessary for the control 
of "developments of regional impact." "Districts of critical planning 
concern" may be designated only for areas which: (1) "possess 
unique natural, historical, ecological, scientific, or cultural re­
sources of regional or statewide significance;" (2) "possess marginal 
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soil or topographic conditions which render them unsuitable for 
intense development;" or (3) are significantly affected by, or have 
a significant effect on, existing or proposed "major public facilities" 
such as county roads, schools or airports. The Commission may 
designate such districts on its own initiative, on nomination by a 
Board of Selectmen, or on petition by twenty-five taxpayers of the 
town or towns affected. 131 Regulation of such districts is to be done 
in the first instance by the towns, subject to the approval of the 
Commission. 132 

The Commission is directed to adopt, and submit for approval to 
the Governor and the Commissioner of Community Affairs, stand­
ards for determining whether a proposed development is one "of 
regional impact." In adopting such standards, it must consider such 
factors as environmental constraints, the size of the site to be devel­
oped, the amount of traffic to be generated, and the extent to which 
the proposed development would "serve a regional market."133 In 
accordance with such standards the individual towns, not the Com­
mission, are to designate particular proposed developments as ones 
of regional impact. 134 Thereafter, the Commission may grant a per­
mit for such a development only if it finds that its benefits to the 
community, evaluated according to a list of relevant factors set forth 
in the bill, exceed its detriments. 135 

Several features of the Crampton Bill deserve to be noted. First, 
it applies to only a portion of island lands, and to only certain types 
of large developments. The theory is that control of critical types of 
development is all that is needed to ensure reasonable preservation 
of the natural character of the island, and prevent the imposition 
of intolerable burdens on the towns. This theory seems somewhat 
questionable if, as Planning Commission Chairman Fittinghoff as­
serts, one half of the housing starts in recent years have been single 
houses rather than developments. 136 The Crampton Bill includes no 
controls over subdivision of land by owners for sale in single lots. 
The result might simply be a proliferation of haphazard, uncoordi­
nated construction. 

Second, application of the Crampton Bill would not involve any 
significant reduction in housing construction, except through the 
possible elimination of shoddy or poorly planned (inexpensive) de­
velopments, and the increased delays in the permit process. Even 
in "districts of critical planning concern," a total ban on building 
is envisaged only for floodplains and wetlands.137 This characteris­
tic, of course, is a result of the political requirement that the bill 
not involve major government expenditures. The bill is carefully 
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drafted to bring as wide a range of regulation as possible within the 
limits of the police power; hence the constant references to the 
"health, safety, and general welfare of island residents and visitors" 
which are to be enhanced by regulation. 138 But even the expanded 
definition of the police power which is evident in recent Massachu­
setts casest:l9 will not allow restrictions on construction for the sole 
purpose of protecting the scenic character of an area. 

Other important features of the bill are its flexible, case-by-case 
approach to regulation, and the large extent to which authority to 
regulate is vested in the towns themselves. These features are 
clearly directed toward satisfying the objections raised by islanders 
to the Islands Trust Bill. However, they raise some objections of 
their own among supporters of that bill, who claim that the Vine­
yard is notorious for corruption in the building permit process, and 
that the Crampton Bill would simply put more effective control of 
that process in the hands of those who have been profiting from it 
for years. 140 

A crucial public policy issue for both of these bills is the extent 
to which they are "elitist", in preserving the pleasures of the Vine­
yard for a small and affluent group. It seems indisputable that the 
Crampton Bill, although prepared in response to popular pressure, 
is not a "democratic" bill, in that it encourages the intensive devel­
opment of high-priced, high-quality recreational developments to 
serve the upper middle class. But perhaps any attempt to preserve 
the natural character of an area is necessarily elitist, given the sheer 
numbers of people who wish to enjoy that natural character, and 
who cannot help damaging it in the process. Mary Reardon, one of 
the drafters of the Crampton Bill, has described it as "a short­
sighted bill, directed at exactly what can be accomplished now." 
She expects that in fifteen years the island will be covered by such 
tight Federal controls (whether or not those of the Islands Trust 
Bill) that there will be no need for such a bill as the Crampton 
Bill. 141 

VI. INTERRELATIONS AND FURTHER EVOLUTION 

By June, 1974, the fourth version of the Islands Trust Bill will 
probably have been announced. Apparently no version will be re­
ported out of the Senate Committee on Interior and Insular Affairs 
until Senator Kennedy is satisfied that the major objections of the 
islanders have been met.142 The Crampton Bill is currently "under 
study,"143 having been reported favorably out of the Committee on 
Natural Resources and Agriculture of the Massachusetts House of 
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Representatives. On March 1, 1974, the Vineyard Gazette carried 
the announcement that after protracted negotiations, Senator Ken­
nedy, Commissioner Crampton, Senator Edward Brooke (who has 
opposed the bill) and U.S. Representative Gerry Studds (whose 
district includes the Nantucket Sound Islands) had reached an 
agreement on alterations in the two bills aimed at bringing them 
into closer harmony. . 

S. 1929, the most recent version, contains one reference to the 
Crampton Bill: Section l1(d) authorizes the federally-created Com­
mission to transfer control of districts of critical planning concern 
and developments of regional impact to the Commission created 
under state law. Such districts and developments would thereafter 
be exempt from the provisions of the Federal bill. From the stand­
point of the aims of the Islands Trust Bill, this is an extraordinarily 
clumsy provision. The areas which are to be transferred to the looser 
control of the state agency are, by definition, the "critical" areas 
which are most easily damaged by development of any sort.144 Ac­
cordingly, the first basic agreement which was reached in the nego­
tiations was that if both bills were passed, the Commissions created 
would be the same, with the same authority and powers.145 

A memorandum from Commissioner Crampton to Governor Sar­
gent, reporting on meetings of representatives of Kennedy, Brooke, 
Crampton and Studds on September 20 and 21, 1973,148 throws some 
light on the difficulties which were encountered in the course of the 
negotiations. In order to resolve the conflict between the demands 
of the Vineyarders and the aims of the Islands Trust Bill, it was first 
proposed that Martha's Vineyard be dropped from the bill alto­
gether. This idea was abandoned, apparently because of Kennedy's 
insistence on Federal preservation of the island, but all parties 
agreed that Martha's Vineyard should receive different treatment 
from Nantucket and the Elizabeth Islands. Crampton's office was 
arguing for looser, more flexible regulations, in harmony with those 
of the state bill, and for elimination of the map which would fix land 
classifications on enactment. 

A basic theme of the negotiations was the elimination of overlap­
ping functions between state and Federal governments, limiting 
each level to what it does best. The state government is best 
equipped, in terms of experience and expertise, to provide assis­
tance to the Commission and the towns for research and planning, 
and to control access to the island through the state-controlled 
Steamship Authority. The Federal government, on the other hand, 
has greater powers and funds available for the acquisition of land 
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and interests in land. The memorandum, however, states that" ... 
it has not been possible to completely eliminate duplication. The 
approach, instead, was to broaden the scope of the two bills so that 
they recognize the need for both conservation and planning. "147 This 
broadening of scope is, of course, insurance so that if only one of the 
bills passes, that bill will still include provisions which are reasona­
bly acceptable to all factions. 

Several issues remained unresolved as of the date of the memo­
randum. First, there was disagreement as to whether the towns or 
the Commission would have primary jurisdiction in the develop­
ment of regulations. The significance of this issue might be more 
political than legal; Ms. Reardon suggests that there might be 
greater cooperation, less hostility and less litigation if the responsi­
bility is placed in the town governments in the Islands Trust Bill 
as well as in the Crampton Bill. 148 Second, Crampton's office contin­
ued to insist that "all initiatives to establish further controls, to 
acquire land, or to change the Commission's regulatory procedures 
must come from the towns."149 Third, Crampton's office wanted to 
eliminate all veto power of the Secretary of the Interior over Com­
mission actions. 

The attitude of the Department of the Interior has had some 
effect upon the outcome of these negotiations. The Department is 
reported to want nothing to do with the Islands Trust Bill, which it 
sees as imposing a thankless task, a tremendous drain on resources 
with no compensating benefit.150 Kennedy's staff claims, however, 
that if the bill is to be passed the Department wants full control over 
the regulatory procedures established under it, and that placing too 
much power in the hands of local officials might increase the opposi­
tion of the Department and seriously impair the bill's chances of 
passage in Congress. 151 

Although the drafters of the two bills do not see them as mutually 
exclusive, but rather as complementary, other observers feel that 
passage of the Crampton Bill, which is regarded as highly probable, 
will make it much less probable that Congress will see fit to impose 
an additional layer of Federal regulation. 152 It is therefore in the 
interest of Kennedy's staff to present a bill which seems to provide 
a needed complement to the state bill, helping state and local gov­
ernments toward agreed-upon goals. If the pattern of previous revi­
sions is followed, however, any changes in the final version of the 
Islands Trust Bill will be long on form and short on substance. 
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VII. CONCLUSIONS 

Any opinion which is advanced about the merits of the Islands 
Trust and Crampton Bills, singly or in combination, will necessarily 
depend in large part upon subjective value judgments. Support for 
the stringent restrictions on development in the Islands Trust Bill 
is based, in part, on a value judgment that certain uniquely attrac­
tive or interesting landscapes should be preserved for their own 
sake, even at the cost of restricting enjoyment of those landscapes 
by large numbers of people who would otherwise seek such enjoy­
ment. In an unusual form of self-denial, Americans would in effect 
be paying to protect the Nantucket Sound Islands from themselves. 
Similarly, the debate about the relative merits of the two bills is 
based, in part, on the amount of trust which each side places in the 
ability of the islanders to conduct their own affairs in harmony with 
national goals-and on the judgment of each side as to the relative 
importance of those goals as against the right of local residents to 
conduct their own affairs. 

Some comments may be made, however, about the probable re­
sults of the two bills. Whatever form the final version of the Islands 
Trust Bill may take, its biggest problem will be money. The authori­
zation of $25 million contained in the bill-a figure of the same 
general magnitude as the $33 million authorized for the Cape Cod 
National Seashore-is clearly not adequate for purchase of all 
Class A lands plus full compensation for owners of other lands for 
the diminution in value of their lands. Estimates of the amount 
which would be required for such compensation range up to $200 
million. 153 The $25 million figure is based on the assumption that the 
government will not be forced to compensate most owners in full, 
either because: (1) the restrictions will not actually decrease the 
value of the land; or (2) owners of large tracts, who never had any 
intention of developing their land, will refrain from "cashing in" on 
the speculative value of their land by selling it for a government­
guaranteed price. 1M 

In this respect, passage of the Crampton Bill would seem to make 
the goals of the Islands Trust Bill easier to achieve. A locally consti­
tuted body, which was directed to promote the health, safety, and 
welfare of the population through the application of sound ecologi­
cal and planning principles, could accomplish a fairly broad range 
of regulation under the aegis of the police power, thus taking a large 
number of restrictions out of the "compensable" class and limiting 
the number of cases in which Federal funds would be required to 
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compensate owners. Furthermore, if local residents feel that their 
interests are being adequately protected by their townspeople, they 
might be less likely to try to protect themselves by "cashing in" on 
Federal largesse. 

If the Crampton Bill is passed, but not the Islands Trust Bill, its 
effectiveness will depend entirely on the vigor with which its provi­
sions are applied by the Commission and town governments. There 
is no reason to assume that such application will necessarily be 
slipshod. As of March, 1974, local governments on both the Vine­
yard and Nantucket have begun to make serious efforts to protect 
their communities through the development of innovative zoning 
bylaws. 155 A probable result of passage of the Crampton Bill by itself 
is the eventual transformation of the Vineyard into an attractive, 
well-planned upper middle class resort. The desirability of this re­
sult, as against the more stringent preservation embodied in the 
Islands Trust Bill, is for Congress to decide. 

The development of the Islands Trust Bill may be seen in another 
light, as an exercise in practical psychology. The drafters of the bill 
have responded to the residents' objections on numerous matters 
which, while important to the economic or psychological well-being 
of the islanders, do not touch the major issues of land use control. 
Examples of this strategy are the "hardship" provisions,156 provi­
sions for Federal subsidies for resident homesites,157 and the de­
emphasis of recreational development. ISS Other sections of the bill 
have been altered in such a way as to make maximum use of the 
technical capabilities of the Commissions, giving the respresenta­
tives of the local communities responsibility equal to that of the 
Federal government for research, surveys, and the day-to-day ad­
ministration of acquired lands, without relinquishing Federal con­
trol over broad policy formulations or the expenditure of Federal 
money.159 Some further relinquishment of Federal control will be 
necessary in the final bill, but progress in that direction may be 
constrained by the opposition of the Department of the Interior. The 
final result, to be successful, will have to be a delicate balance of 
the competing demands of all interested parties. 

Finally, the Islands Trust Bill involves the application of still 
untested techniques of land use control, notably the concept of com­
pensable regulations and the provisions for flexible development of 
Class B lands within the outlines of a legislatively imposed formula. 
Its experimental aspect is one source of objections to the bill,160 but 
that very aspect is also one of the strongest arguments for its enact­
ment. In a time when many of our scenic areas are threatened with 
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overdevelopment, there is an urgent need for experimentation with 
new methods of preservation. If the clumsy and contradictory lan­
guage of some parts of the Islands Trust Bill can be remedied, 
passage of that bill would serve the national interest in a mann€:! 
far exceeding its immediate effects on the islands of the Nantucket 
Sound. 
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