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THE FINICKY COMPUTER, THE PAPERLESS TELEX
AND THE FALLIBLE SWISS: BANK. TECHNOLOGY
AND THE LAWY

Mark BupniTZ¥

We live in a technological soctety.! Technology has produced medical equipment
which assists our birth and prolongs our life, computers which teach and entertain our
children, machines that have revolutionized the workplace and rransiormed our land-
scape. Bunks are no exception to this development.® Financial institutions have applied
technology to thelr payment services in a variety of ways, Automated data processing,
computers and telecommunications sysiems have made elecironic banking a reality.
Bunks use automated equipment 10 process billions of checks. Telex machines are used 10
wire money in commercial transactions from banks in one coumry to those in another.
Automated 1eller machines are as prevalent as self-service gas stations, and millions of
people receive their wages and government benefus through cleaironic direct deposit. As
a result, courts and legislative bodies are struggling to determine the proper relationship
hetween bank technology and the legal sysiem. This article seeks 1o facilie that en-
deavor,

First, the general relationship between technology and society will be explored. Per-
sons disigree about the mture of thai relationship. Some believe iechnology is a vehicle
tor our deliverance, others Fear it is a vehicle for our destruction, sill others feel it can be
harnessed and humanized 1o assist in furthering society’s goals. It is necessary 10 under-
stand these attitudes because, consciously or not, the law ofien embodies one or another
ol these views. This article will, therefore, first set forth the competing views ol the proper
relitionship beiween technology and sociery.

The sccond part of the article examines the relationship between law and technology
within the specific contexi of elecironic funds transter (EFT).® EFT is the system used by

+ Copyright © 1984 Boston College Law School.

* Associate Professor, Emory University School of Law; A.B., Darimouth College, 1966: J.D.
Harvard Law School, 19649,

' See generally V. FERKISS, TecHNoLOGICAL Max: Tue Myru axo toe Reavrry (1969); E.
MesTHENE, TEChNOLOGICAL CHANGE (1970); L. Trieg, CHanyinine TEcuxorLocy THROUGH Law
(1973).

2 See generally Cosrurers axn Bankine, ErecTronic Funns Traxsrer Systess anxn PusLic
PoLicy (K. Colton & K. Kraemer eds. 1980) [hereinafier cited as CoMPUTERS AND Baxking].

* For the purposes of this article, the term Eleatronic Funds Transfer is used in a general sense
to include everything from money iransfers that are made solely by elecironic equipment 10 paper-
hased sysiems such as checks which use automated equipment only al certain processing siages. See
generatly Grandstafl & Smaisirta, The Payments Mechanism — a Primer on Electronic Funds Trangfer, Feo.
RESERVE BaNK OF PaicaneLpina Bus. Rev., Sept. 1976, at 1, 7.
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banks 1o transfer money from one party to another and to otherwise process paymemn
transactions. The article discusses the taw and bank technology relutionship from the
perspective of those who wish to "humanize™ 1echnology. The humanizer's perspective is
exploved rasher than the others because the others provide unsaiisfactory resolutions 10
the problems posed by EFT. Those who believe technology is our source ol salvation
would impose no legal restrictions upon it since they think technology can do no wrong
and musi he given free rein. This approach completely ignores the deleterious impact
which 1echnology may have. In contrast, those who fear technology will destroy society
would seck to hamper the development and application of 1echnology in every way
available to the legal system. They fail 10 recognize the many henefits which rechnology
can bring.

The anmicle 1hen analyzes 1two situations which illusirate the need 10 determine the
proper relationship beiween law and echnology. First, a bank’s failure (o honor its
cusiomer’s stop payment order is analyzed in light of the Uniform Commercial Code
{(UCQC),* case law, and a proposed Uniform New Payments Code (UNPC).? Second, the
legal implications of a bank’s Failure properly to transfer funds electronically is explored.
Some of these bodies of law direcdy confront the issue of the relationship between bank
wechnology and the law, while others ignore it even though the tegal rules they establish
necessatily reflect a view of that relationship. Those sources of law which do confront the
problem are in fundamenal disagreement over what the relationship should be. This
disparity of treatment demonstraes the need for the legal system to reexamine commer-
cial law in light of rechnological developments. The final sections of this article will
iherefore examine these sources of law within the framework of the different value
systems and views ol technology and society presented herein, in order 1o shed light on
the meaning and significance ol these sources in a manner whick is not possible when they
are evaluated solely within a legal contexi.

I. TECHNOLOGY, SOCIETY AND THE Law: COMPARATIVE APPROACHES

Because rechnology has a pervasive impact on increasingly more aspeats ol our lives,
society must determine the proper relationship between technology, society and the law.®
Developments in elecironic banking technology raise 1he same (ypes ol issues as those
which resull fraom advances in communic;ni(m-s. transporiation, industrial produciion and
hiomedical engineering. Those who want 10 understand the challenge posed by computer
banking can gun valuable insights by putting this issue within the generad context of an
examination of the role of technology and the law in society,

I anideal world, the law would be an embodiment of sociery’s values and norms.?
The proper tuncion of the lawmaker would be 1o gather the da necessary 1o com-
prehend the social, economic and technical reality of a given situation and 10 develop a
rule of law which reflects sociery’s value consensus. To determine the appropriate rela-

* Unless otherwise specifically indicated, all references in this article to the Unitorm Commercial
Code are o the 1978 Official Text.

* Unikorm NEw Paymexts Conk (Permanent Editorial Board for the Uniform Commercial
Coxle, Draft No. 3, June 2, 1983) (hereinafier cited as U.N.P.C.].

* Sec generally, L. Trirg, supre note 1,

T See genervally E. ScHur, Law anp Sociery 82 (1968): Bredemeier, Luw as an Integrative Mecha-
nism, in Law axp Sociery 126 (C. Cam pbell & P. Wiles eds. 1979); Parsons, The Law and Social Control,
in Titx SocioLocy oF Law 60, 60-61 (W. Evan ed. 1980).
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tionship between law and technology, the lawmaker would ascertain the attitude of
Americans towards technology and the values attributed 1o 1.

In the real world, however, the lawmaker faces 1 more difficult 1ask. Various seg-
ments of society have greatly diverse attitudes towards technology — attitudes which
reflect their values. These auitudes may be a product of 1he interest. groups with which
they most closely identify: doctors, blue collar workers, business people, evangelicals,
consumers, government bureaucrats, and the like.*

Some people, lor example, helieve in “Technological Messianism.”® Technology,

according to this view, is an “unalloyed blessing,” “1he motor of all progres: S0 is “what
las made man man."!! Consequently, technology has the capacity 1o solve all of society’s
problems.™ Proponents of this view equate technology with progress and believe law
should not do anything 1o restrict technology unless there is a clear proven threat to
health or safety.

At the opposite exireme are the prophets of doom who believe 1echnology is an
“unmitigated curse.”" They fear that it robs people of jobs, privacy and dignity. They
believe that it fosters a bureaucratic state which destroys personal freedom and may make
the world “1otally uninhabitable.”™"

Also complicating the lawmaker’s attempt 1o determine the proper relationship
between law and technology are the different perceptions people have of society’s ability
to comrol technology. These range from the determinist who believes that it is not
possible to exercise effective control, to those who are confident that society can control
technology without difficulty. The humanizer believes the ruth lies somewhere in be-
tween these two extremes.

A. Technology Cannot Be Controlled

Some believe people have litile or no power 1o conirol technology.®™ This is ofien
referred to as technological “determinism™!® or “autonomous” technology.’” Adherents 1o
this belief feel technology “has become an end in iself, controling both men and their
society.” ™ Muan is seen as passive, lorced to adapt to technology, rather than a master of
his fate.’ According to this view, “[Man] in fact has no choice but 1o push forward with

& Kling, Value Conflicts and Secial Choice in Electronic Funds Transfer System Developments, 8 Com-
MUNICATIONS. oF THE ACM 642, 643-44 (Aug. [978). Lawmaking is further complicated when
technology changes society’s values because of the new options it creates. See E. MESTHENE, supra note
1, a1 48, b

¥ V. FERKISS, sufra note 1, a1 60,

1 Mesthene, The Role of Technology in Society, in TECHNOLOGY AND MAN's FuTure 156, 156 (A.
Teich, ed. 1977}

' V. Frrxiss, supra note L, at 29,

% Mesthene, supra note 10, ar 56.

13 ld~
L. Tring, supra note 1, at 2, see generally J. ELLUL, The Technological Society (1964).

V. FErkiss, sufra note 1, m 145 see generally J. ELLUL, supra note 14.

V. Ferkiss, sufrn note 1, at 30, This school of thoughi believes technology controls “social
forms and cultural norms.” Id. See «also Kraemer & Colton, An Agenda for EFT Research, in COMPUTERS
AND BANKING, sufire note 2, at 243, 264.

Y Winner, On Criticizing Technology, in A. Teich, ed., supra note 10, a1 354, 360.

® V. FERKISS, supra note 1, al 14,

9 Winner, supra note 17, at 362.

(L
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this technology. The world is irrevocably commitied to a technological culiure.”?® The
omnipoient engine of technology moves relentlessly forward, and humans are powerless
10 slop 1.

The determinists may come irom one of three camps. They may believe technology is
evil, is our salvation, or is a mixed blessing. Whinever their view ol the nature of
1echnology, they share the beliel that rechnology will determine the structure of society
and the quality of life. People who think this way trear technology as an independent
ariable,* the “determinant™ which sets conditions limiting other torces and social organi-
zations in society.® They regard society as the dependent variable and believe social
institutions such as law must be consistent with technological needs. They contend tha
values and conduct must adapt 10 technology.

B. Technology Can Be Controlled Easily

At the other end of the spectrum are those who believe man can easily control
technology wrd make it accomplish only 1those objectives which are beneticial to society.
Seme acknowledge that technology does have an impac on social organization, but think
technotogical advances, including EXT, can be used as vehicles of social change 1o
signtficantly alter present social arrangements.® Grhers do not question the ability to
control technology, but also do nor perceive thi It has a greal impact on society.*
Moreover, they believe individuals can easily adapt 10 whatever changes do resuli from
technology #

Under this view, for example, EFT is seen as merely a new type ol payment system,
raising no mere significant social issues than the introduction of the maoney order or the
cashier's check.®® When deciding 1he proper relionship between the law and EFT
technology, these people think the task consists primarity of determining whether EFT is
most analogous to checks, cash or eredit cards, Once 1that determination is made, adhe-
rents 1o this approach comend all one has 10 do is apply the law governing 1the most
analogous existing payment system 1o EFT.

C. Technology Can Be Humanized

Finally, there are persons whao 1ake a middle position. These persons will he referred
to as the “humanizers.”® Humanizers reject technological determintsm; they believe

* Winner, supra note 17, at 860 (quoting statement ol Prof. Harvey Brooks in 1969 before a
Senate Subcommitiee).

2 V. FERKISS, supra noie 1, at 30: Winner, supra note 17, at 365,

2 2 M. RiLey, SocioLocical Research 138 (1963),

# Kraemer & Colton, sugra note 16, at 264, “[S]ome of us who would really like 1o challenge the
fundamental assunyions on which our political system, our economic system, and mayhe even the
religious basis of our society rest, have decided 1o use EFT as 1he vehicle for it today.” Id. a1 244
{quoting E. Cox).

# Mesthene, supra note 10, at 157,

 Id.

% Kraemer & Colion, supra note 16, at 244, “[Tihe early advocates of EFT placed oo much
emphasis on technical feasibility and showed too littfe understanding of the social and institutional
meanings and context of EFT.” #d.

¥ See genevally Sterling, Humanizing Compulerized Information Systems, 190 Science 1168 (1975).
There is, of course, no group or formal school of thought known is “humanizers” of 1echnology. In
addition, to my knowledge, none of those 1 would characierize as humanizers have -addressed
themselves 1o many of the specific banking technology issues presented in this article. Nevertheless,
there are numerous scholars, each of whom views technology through his or her own unique
perspective, but all of whom generally seem to take the approach described in the text.
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people can influence the shape and impact of technology.” At the same time they
recognize lechnology does have a dark side: it definitely has a social dimension,® it has
dyslunciional as weltl as tunctional etfects, ™ it may henelit certain groups in society while
being of no benehit or causing harm 10 others.™ In order 1o take advantage of the new
technology, humanizers believe there will have 1o be changes in the social organization of
sociely, causing interference with the functions of existing social structures.™

Sacial structures, however, often fulfill several societal functions. Changing them to
accommodate technology may make them betier able to achieve some goals, but render
them useless in achieving others. For example, advances in biomedical science and
technology led Lo increased specialization and concentration of the specialists in urban
centers.® The result was greaily improved treatment of serious illness. But this develop-
ment also led 10 the decline of the general practitioner and the unavailability of physicians
in small iowns and rural areas. Similarly, EFT has many advantages, but it also may enable
banks (o close many branches, contribute 1o greater bank concentration, and lead to
pricing which discourages the use of checks and credii cards.® While obtaining the
benefits of EIT, customers may lose many of the functions served by the communtity bank
or the local branch.® Customers gain an automated teller machine, an “ATM,” bul may
lose the option of dealing with a human teller.®®

The humanizers do not oppose technology per se, but are determined to seek an
appropriate accommodaiion between humans and technology. They seek to “humanize”
technology® before it “dehumanizes” people,” but they also believe technology can be an
instrument to foster the humanization of society. They regard technology as one of man's
tools™ and feel 1hat it should be used 1o increase man’s capacity Lo create a berter life, not
to give one person the ability to exploit another. They want to keep society’s options open,
and oppose irreversible technological decisions,

This opposition to irreversible decisions is based on 1wo concerns. One artses from
the short “usetul life”*! of such decisions. A developing technology continuously alters the

® Neil, Re-humanizing the Man-Machine Relationship, 30 Impact OF SciEnce on Soc. 115 (1980).
The machine is a tool. fd. ar 119, It should be used 1o extend human capacity. fd.

.. TriBE, supra note 1, at 48.

2 Mesithene, supra note 10, at 172,

3 Hiliz & Turofl, EFT and Social Stratification in the US4, TeLEcom. Pov'y, March 1978, 22 at 22,

2 Mesthene, supra note 10, at 160,

B fd, ar 160-61.

M Oprice oF TECHNOLOGY ASSESSMENT, SELECTED ELECTRONTC FUNDS TRaNSFER lssues, Pri-
vaay, Security anp Egurry 60, 63, 64, 73 (undated) [hereinafter cited as OTAJ; see generally
National. Commission on ELEcTrRoNle Funp Transvers, EFT v THE UNITER StaTES, PoLicy
RECOMMENDATIONS AND THE PuBLIC INTEREST, Final Rerort 83, 150 (1977) (hereinalter cited as
NCEFTY]; Whittle, Banks Should Rally 'Round Generic Checking, AM. BanNkeR, May 25, 1983, at 4, col. 1.

8 QTA, supre note 34, at 60, 63; Mulcahy, Groups Push for Action on Closings, Am. BANKER, July
18, 1983, at 1, cnl. 3.

I See,e.g., Gross, Citibank Says Teller Policy Was a Mistake, AM. BANKER, May 25, 1983, at 1, col. 1.
For a period of 1ime, Citibank instituted a policy whereby customers with less than £5,000 on deposit
were not allowed 10 use human tellers for routine transactions. 7d. Those cusiomers were required to
use aulomated teller machines, fd.

¥ Sierhing, supra note 27.

% Man must clominate technology because otherwise technology will change man to a being of
“lesser potentialities” due to its inferior capacity for being flexible and versatile. V. FERR1SS, supra
note 1, at 255.

* Neill, supra note 28,

L. TRIBE, supra note 1, at 21, 49,

* Mesthene, supra note 10, at 174.



264 BOSTON COLLEGE LAW REVIEW [Vol. 25:259

“spectrum of choices and problems."# A decision made today may need to be aliered next
month. A second consideration is the synergisiic nature of technology.¥* New technologies
comhine with current 1echnologies; technology developed in one area is combined with
technology {rom another. Electronic funds transfer, for example, represents the “syner-
gistic capability generated by the merging of the digital computer and advancements in
telecommunications.”** This synergism in part explains the phenomenon of ever-
increasing “technological disiance.”* Technological applications have “increasingly wider
ramilications and . . . increasingly large concenirations of people and organizations be-
come dependent on techiical systems.”*® An unwise trreversible decision can therefore
have a substantial deleterious impact on societry.

Irreversible decisions are not the only type of decisions the humanizers appose. They
also fear society will be locked in by the “tyranny of small decisions.”* They believe that
when individual entrepreneurs develop and deploy technological innovations, their pri-
mary objective is 10 minimize cost and maximize profits. Humanizers think that enirep-
reneurs do not necessarily take into sufficient account the probable costs and benefits 1o
others and 1o society gencrally. Technology then becomes the product of “innumerable
individual decisions to develop individual technologies for individual purposes .. .4
Each decision may appear reasonable at the time it is made. But the end result may be a
technological configuration which is not socially desirable.

In addiion 10 opposing “small decisions,” the humanizer rejeats the deterministic
concepiion of technology, He aitempts instead to use technology as an instrument of
society, Because of the differences in values and priorities among various groups in
society, however, humanizers must first identify those values and priorities, and then
determine whar mechanism can most successfully resolve these conflicts and realize the
goal of using technology as an instrument of society. In going through this process, the
humanizer attempts 10 reach an accommodation amonyg as many different groups as
possible.

In seeking agreement from various groups, the humanizer opposes those who would
allow any one group to decide how technology should be deployed. As one commeniator
has admonished, “[wihat is required is that all participants in technological civilization
recognize that the one imolerable action is the claim of any individual or group within it 10
dominance and universality, for this would quite literally short-circuit the total culiural
process.”™ The humanizer contends, therefore, thart it is especially unwise 10 defer to the
preferences of one group because 1echnological advances create “an ever-thicker pattern
of interaction and interdependency, one which requires means for consciously taking the
interests of others into account.”®

214,

* King & Kraemer, Electronic Funds T'ransfer as a Subject of Study in Technology, Society and Public
Policy, TeLECOM. PoL'y, at 13, 15, 20 (March, 1978).

" 1d
Mesthene, supra note 10, at 174.
¥ 1d.
L. Trigg, supra note 1, w1 7; Kling, supra noie 8, at 655.
L. Trise, supra note 1, at 7 {quoting Mesthene, The Roie of Technology in Society: Some General
implications of the Program'’s Research, in HARVARD UNIVERSITY PROGRAM IN TECHNOLOGY AND SOCIETY,
FourrH ANxual REPORT 1967-68, (1968); see also V. FERKIsS, supra note 1, at 259,

"V, Ferkiss, supra note |, at 258,

30 fd. ar 259,
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[1. Tneg Humaxizer's AreroacH 1o EFT TechnoLoGY anD THE Law

The humanizer's perspecrive offers the most fruitful context for exploring the
relationship between EFT technology and the law. Adherents to the other approaches are
extreme and one-dimensional. They either believe 1echnology is perfect and can do no
harm, or fear that technology is irredeemably evil. They insist that 1echnology cannaot be
regulated by law because it ts uncontrollable, or claim that technology need not be
regulated in any way because it has no significamt impact on society. The humanizer
rejects these opposing camps because none takes a balanced and realistic view. None
offers a perspective which confronts the problematic nature of technology. Nene explores
the issue of how law might deal constructively with technology.

Instead, 1the humanizer tries 10 take into account the pluralistic world in which
decisions concerning EFT technology occur. This requires taking into account the various
value orientattons of the principal participants — banks, customers and the government
— in EFT sysiems. Professor Kling has constructed several models fruitful for studying

this problem ®!

1) Private enterprise model. "he preeminent consideration is profitability. . ..
Other social goods such as users’ privacy ... are secondary.

2y Statist model. The strength and etficiency of government institutions are
the highest goals. . ..

3) [Customer oriented model 1* The practices of public agencies and private
enterprises should be easily intelligible 1o ordinary citizens and be respon-
sive 10 their needs. ... [Liberarian values such as privacy should be
maximized in social policy decisions.]

4} Systems model, The main goal is that EFF sysiems be technically well-
organized, efficient, reliable, and aesthetically pleasing.

These maodels do not purport 1o list all of the values of each group, but only those
which are most important to each. Other values may be decmed less imporiant by the
group. Alternatively, the group may oppose other values or remain indifferent.

The groups employing the various models are not necessarily opposed 10 one an-
other. In banking, for example, if most customers sirongly value their privacy and insist
on payment sysiems which protec it, banks will safeguard their privacy because that is
one way in which to increase their customer base and their profits. Similarly, both those
adhering 10 the values of the private enterprise model and the cusiomer-oriented model
generally would suppon the Sysiems model. The perspeciive of each group, however, is
different, as are the facets of bank technology which are of primary concern 1o each. Asa
result, when they examine the deployment of electronic equipment, cach regards it within
the context of its own value system and describes and evaluates it in starkly different
terms. .

In the electronic banking arena, the situation is vasily more complicated than Kling
portrays in his models.*® This can be seen by focusing anention on the interest groups
which share 1he values embodied in the models. Financial institutions value the profitabil-

51 Kling, supra note 8, al 643,

52 This model is a combination of two of Kling's modets which he labels “neopopulist” and
“libertarian.” f¢. While important, libertarian values are not addressed in this article.

5 See, e.g., Kling, supra note 8, at 644 n.5. For instance, Kling suggests that in discussing the
relationship between the models and various interest groups, consumers could be categorized into
four different groups. Id.
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ity of EFT systems. But beyond that, their views on the relatonship between law and
electronic banking may vary gremly depending on whether they want 10 run their own
system or a shared system, and wheiher they want 10 market electronic checking, point of
sale transfers, automated teller machines, direct deposit of payroll checks, or imerna-
tional wire transters. Bank customers are comprised of commercial customers and indi-
vidual consumers. Commerdial customers value the profitability of electronic banking to
them, not its prohtability 10 financial institutions. They may also share the Libertarian’s
concern for the privacy of transactions and the Systems people’s regard for reliability.
Consumers may most highly value privacy, cost, convenience, security or “cusiomer
friendly” systems. Their hierarchy of values probably varies considerably depending
upon whether they are rich or poor, urban or rural, and young or elderly, The tederal
government has the Statist’s values. It has an interest in maintaining ast rong, safe and fair
national payments system.* The public interest requires that no segment of the popula-
tion be eniirely cut off from the sysiem since access 10 a convenient affordable payment
mechanism is essential for every citizen’s welfare.® To insure the smooth functioning of
the economy, the system should operate at a minimum level of performance. The
government’s values are infuenced by its roles as regulator, as user, and as one of the
main operators of the payments system.

A dilemma confronis those who share the humanizers” perception of the nature ol
1echnology, its relaiionship 1o society, and the need tor EFT 1echnology o develop within
a framework which seeks (o reach an accommodation among the diverse interests of
various segments of the public. On the one hand, their recognition of the dark side of
technology and their desire to insure that technology is used for the betterment of society
as a whole point 10 the use of law as an instrument to control and guide technology. The
humanizers oppose those who would withhold legal intervention until there is proof of
delinite harm caused by a given technology, harm which clearly outweighs the benelits
brought by the technology. They believe experience has shown that ift we wait until a
technology can be proven harmlul, it is 100 difficult and costly to make necessary
changes.®™ In regard to EFT, commentaiors have noted that because the technology is
very expensive, problems must be addressed as early as possible.®® “[Tlhe size of 1he
invesiments in EFT will generate resistance 10 future change.”

On the other hand, 1the humanizer’s fear of irreversible decisions,™ recognition of the
short usetul life of technological decisions® and understanding of synergism,* suggest a

¥ OCC, ConmINGENCY PLANNING FOR ELECTRONIC Dara Processing Surrort, OCC Baxking
Circurar 177 (May 26, 1983) [hereinatter cited as OCC BanKinG CIRCULAR 177]. OTA, supra note
24, w1 46, 73-74; Garsson, Fed Pricing is Criticized and Praised, AM. Banker, June 16, 1983, p.l, col. 3,
at 10. "The Fed is viewed as a guarantee of universal access [for financial institmions] 1o funds
iransfer sysiems,” See generally E. MESTHENE, supra note 1, w1 39, 64 on the role of government in the
lace of technological developments wiich increasingly impact saciety in general and which, there-
fore, should not be left solely 10 private decisions.

% NCEFT, supra note 24, a1 71-73; A. D. Lirree, Tie CoNsEQUENCES oF ELEGTRONIC FUNDS
Traxsrer 126-30 (1975) [hereinafier cited as A.ID. Lerree). OTA, supra note 34, wi 60, 64; Hiliz &
Turott, supra note 31.

¥ NCEFT, supra noie 34, a1 207-19.

KL Twrgg, supra note 1, at 23; Kracmer & Colton, supra noe 16, a1 248; Winner, supra note 17,
at 368, -

8 Kraemer & Colton, supra note 16, at 248

0 d.

See supra text accompanying note 40,
See supra 1ex1 accompanying note 41.
See supra 1ext accompanying note 43,
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resistance to laws which lock 1echnology into one direction or into limitee applications.
They acknowledge 1he conflicting interests and values involved and the impossibility of
scientifically balancing them because values such as privacy and the preservaiion of future
options cannot he quantificd.® They know that because we are unable 10 “imagine all the
possible uses of new technologies,”® there is no way 10 have an “adequate perceplion of
[their] social and environmemal consequences.”

The most suitable approach 1o the humanizer, therefore, would be 1o establish,
through statutes or case law, private rights and obligmions,*” set the balance of power
between interacting parties, and mandate minimum standards of’ conduct. An institu-
tior's technology would have 1o perform in a manner consistent with the obligations and
standards developed by the law in order (o protect the institution from liability. This
approach would place no explicit limits upon technology. Rather, it would reflect the
traditional view 1har the law should he determined without special attention 10 1echnol-
ogy. Society should determine, for example, what legal rules and standards shoukd
regulate customer-bank relations. Due regard should be had for the legal relationship
hetween the parties, the reasonable expeciations of the customer, and the reasonable
commercial practices of the bank. These factors would constitute the “independent
variables,” 1the determinants. Technology would be treated as a dependent variable.

The remainder of this aricle will analyze 1wo areas of banking which involve dispuies
between customers and banks using clectronic equipment. These 1wo areas were chosen
because the law which has been developed and proposed 1o deal with these disputes
illustraies the various approaches to the relationship between technology, society and the
law discussed above. By examining the cases and statutes, determining what approach
they 1ake to that relationship, and analyzing the result in terms of the rights and liabilitics
of the partes, it is possible to evaluate current and proposed Jaws from a new perspective.

111, Tue Ricir 1o Stor Payment Coxrronts THE COMPUTER

Stop payment cases provide a {ruitful source for exploring the relationship between
law amdl technology. Before the advent of sophisticaied antomated equipment, banks
asked customers wishing (o stop payment on a check to supply intormation which would
help the bank to idenify the check in question. This information typically included the
account number, amount of 1the check, name of the payee, check number and date on the
check. The bank would search for the check manually, based on the information pro-
vided. If the customer made a minor mistake in reporting the amount of the check, the
bank could nevertheless find the check by using the other information supplied by the
customer, The courts provided incentives to encourage finding these checks by hoiding

" Rrooks & Bowers, Technology: Process of Assessment and Choice, in A, Teich, ed., supra note 1}, at
229, 235.
841,
# See L. Tribe, supra note 1, at 54-55, This approach is subject 10 severe limitalions. As pointed
out by Fribe:
[1 remains true, however, that reliance on volumary private enforcement of ¢claims to
compensation, whether by individuals or in class aclions, tends o be ill-suited 10
technological effects too weakly associated with presemly existing and identifiable
individuals, or oo thinly spread among such individuals, 10 arouse their organized
opposition in a timely way.
Id. a1 55.
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thai banks were liable if they did not stop payment when the customer’s reporting error
was minor.

Today, many hanks rely only on tie account number and the reported amount of the
check 1o process stop payment orders. This inlormation is fed into electronic equipment
which 1s able to find the check based on these numbers alone. If the customer reports an
amount which is in any respect incorreer. however, the equipment ofien is unable to find
the check and the bank will not stop payment ot it. As a result, checks on which paymem
wis stopped despite minor reporting mistakes in the nonelectronic environment may not
be stopped when modern equipment is used.

The cases mvolving stop paymem where the bank’s automated process fails to find
checks because of a customer’s minor reporting error force the courts to determine the
extent 10 which legal principles will be applied 1o accommodaie either the needs of bank
computers or the {railties ol bank customers. They present the most difficub fict pattern
for couris which are inclined 10 stem the tide ot technology. In each instance the bank has
made a reasonable business decision 1o use elecironic equipment. Although the customer
has suffered loss, the loss was not caused by a computer malfunciion, but by the customer
who reported inaccurate information to the bank. The bank's computers failect 10 stop
payment only because of thai misinformation, Recause the information given to the bank
would be aclequate in a nonelectronic system, however, courts cannot simply find for the
bank. In such a system (he court would have found the bank liable, upholding the
customer’s legal right to stop pavment.

In cuses mvelving customer ervor, theretore, the court must decide whether the
bank’s introduction of computers should have the effect of switching the loss from the
bank to the custemer, all other conditions remaining the same. Whether or not they are
consciously doing so, in deciding where to place the loss couris both reflect and apply
importiml jurisprudential positions on issues involving the relationship between law and
technology.

A Stop Payment Under the Uniform Commercial Code

The otficial version of the UCC provides in section 4-403(1) that 1he customer has a
“right” to stop pavment.® There is no requirement that the customer have a legitimate
reason for refusing 1o authorize his bank 10 honor the check. As long as his stop payment
order is “received at such tme and in such manner as 1o afford the bank a reasonable
opportunity to act on i,” the bank is obligated 10 stop paymem,

The Official Comment justifies this customer right by staing that, “stopping payment
is a service which depositors expect and are entitled 10 receive from banks notwithstand-
ing its ditficulty, inconvenience and expense. The inevitable occasional losses through
tailure 10 stop should be borne by the banks as a cost of the business of banking.”®® While
one court has seized upon this Comment 1o build a theory of ‘customer expeciation,'™
others rationalize the Code’s gram of this right by examining the nature ol a check.™

# U.C.C. § 4-403(1) (Officinl Text 1978). The U.C.C. labels stop payment a right in 1he caption
to the section. Id. Captions are considered part of the text of the U.C.C. Id. § 1-109.

5T Id. § 4-403(1).

® 1d. § 4-403 olficial comment 2 (1878).

* FJ$ Electronics, Inc. v. Fideliiy Bank, 288 Pa, Super. 138, 142, 431 A.2d 326, (1981).

 See Universal C.IT. Credit Corp. v. Guaranty Bank, 161 F. Supp. 790, 791-92 (D. Mass.
1958). Although the Universal case was based on the Negotiable [nsiruments Law, the court correctly
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Under the UCC, a check “does not of itseli’ operaie as an assignment. .. .77 The check is
metely an insiruction by the drawer-customer 10 the bank 1o pay. Until the cusiomer’s
hank dectdes to pay the check, neither the payee nor any other holder of the check has
any right 10 payment. it follows from these principles that the customer has the right 10
revoke his insiruction 10 the bank 1o pay if the check has not yet been paid.™

The right to stop payment, thercfore, is a crucial and imegral aspect of the legal
relationship both between the customer and his bank, and the customer and the payee
and other holders. The importance of this right can be seen n cases and commentaries
questioning the ability of banks 1o limit the right through clauses in contracts and to
charge fees for exercising the right.™ The Attorney General of Michigan, for example,
issued an opinion stating that banks may not require customers 1o pay a tee in order o
stop payment.™ He quoted from authorities who assert that the customer has uulimited
discretion 10 stop payment, the right 10 stop pavment is an implied term of the depaosit
contract, md charging a fee distupts the risk allocation schene of the UCC. Banks,
therefore, could not burden or condition the right 1o stop payment by requiring a fee.

B, The Effect of Technology on Bank Processing of
Stop Payment Orders

Electronic equipment has clianged greatly the way in which banks process siop
pavment orders. Virtually every bank usés MICR™ encoded checks bearing the account
number and possibly the check number in special characters which can be read by
awomaied equipment.™ When the check is deposited by the payee or other holder, the
depository bank inserts the amount of the check in MICR characters. Afier the check
returns 1o the custonier’s bank, it is processed along with many thousands of other checks
by high speed automated equipment. 1f a customer submits a stop payment order, the
bank programs its computer 1o pull the check the customer wants stopped out of the
quickly-tlowing stream of checks.™ The bank does this tvpically by programming the
computer o segregite the check whose MICR encoded account number and amount
correspond 1o that reported by the customer.™ I the customer does not report the precise
amount of the check, the computer will never find the check and it will be paid. ™

noted that the same reasoning applies under the U.C.C. and that the U.C.C.’s treatment of this issue
is primarily a restatement of prioy law. Id. See alia B. CLark, THE Law oF Baxk Derosms, CouLec-
T1oNs axp CrenlT Carns, 2-40 (1981).

UL.C.CL§ 3-409(1) {1978).

™ See Universal C.1.T. Credit Corp. v. Guaranty Bank, 161 F. Supp. 790, 7¢1-92 (D. Mass.
1958). See also infra note 77,

7 Op. Airy Gen. 95 U.C.C. Rer. Serv. (CALLAGHAN) 258 (Conn. 1978); Op. Ay Gen. 30
U.C.C. Rer. SErv. (CaLLAGHAN) 1626, 1627-28 (Mich. 1981); Op. Awy Gen. 3 U.C.C. Rer. Serv.
(CALLAGHAN) 115 (Litah 1966); B. CrLark, supra note 70, at 2-41; J. WmiTe & R, SUMMERS, UxIroRM
Comnmexrcial Cope 653-55 (2d ed. 1980).

™ Op. Ay Gen. 30 U.C.C. Rep. SErv. (CaLLAGHAN) 1626, 1627 (Mich. 1981).

% B. CLARK, supra note 70, at 8-10. MICR refers to the magunetic ink character recognition
system in which checks are “encoded” with MICR numbers, numbers which computers can read and
be programmed (o process automatically. Id.

™ 1d,

7 See,e.g., Delano v, Putnam Trust Co,, 33 U.C.C. Ree. Serv. (CaLLAGHAN) 635, 636-37 (Conn.
Super. Ct. 1981).
™ See F]S Electronics, Inc, v, Fidelity Bank, 288 Pa. Super. 138, 140, 431 A.2d 326, 327 (1981).
™ Id.

-
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Banks have switched to electronic equipment for many sound business reasons. For
example, those machines can process checks at much greater speeds and much lower cost
than more primitive technological systems. That speed is crucial in light of the astronomi-
cal number of checks which are processed every day.® Without the adoption of technolog-
ical advances 1o check processing, the cost 1o banks, and subsequently to their customers,
would be so high as to render the use of checks far less feasible, Al the same time, the
greater speed means that the customer has less time 10 exercise his right to stop payment,
In addition, many bank systems are 1otally inflexible and incapable of dealing with the
most trivial human error in ordering the stop payment.

This rigidity is in siark contrast 1o less technologically “advanced” systems. Banks
using more “primitive” systems had a reasonable 1olerance for error. For example,
customers ofien would correctly report the name of the payee, the date the check was
issued, and the check number, but make 2 one digit misiake in reporting the amount of
the check. Many courts applied a “de minimus” 1est® in such cases, and assumed that the
bank had considered all of the information supplied by the customer. Where the cus-
tomer had supplied the correct information listed above, normally the bank would have
no trouble identifying which check was subject to the stop payment order despite the
customer’s minor reporting error.* Consequently, the bank had a “reasonable opportu-
nity” to act on the stop paymem order and was liable for its failure to act.®

With the adoption of computers, however, banks have begun to rely on two items of
information: the account number and check amount. None of the ather information is
{ed into the computer because the computer processes only those two items. Al hough the
amount of information upon which the compuier acts is reduced drasticatly that informa-
tion must now be absolutely accurate.® There can be no de minimus errors; any error, no
matier how trivial it may be to humans, is catasirophic for many computers because that
error renders them completely helpless.®

Courts must decide how to apply the legal vight the statute confers on the customer in
light of this technological challenge. On the one hand, if the court maintains 1he status
quo by considering the amount and accuracy of the information supplied by the customer
and applying the de minimus rule, many bank computer systems will be unable 1o process
stop payment orders in a manner which will proteci the bank from liability. On the other

8 See, e.g., Framework for Change, Econ. Rev., FED, RESERVE BANK OF ATLANTA, Aug. 1983, at 6,
12. The Atlanta Federal Reserve Bank estimates, that in 1979, 32 billion checks were wriiten on
accounts at commercial banks. /d.

¥ See Delano v. Putnam Trust Go., 33 U.C.C. Repr. Skrv. (CarracHan) 635, 638-39 (Conn.
Super. Ct. 1981) and cases cited therein.

¥ See Elsic Rodriguez Fashions v, Chase Manhattan Bank, 28 U.C.C. Rep. SERv. (CALLAGHAN)
133, 134 (N.Y. Sup. Ct. 1978); Themas v. Marine Midland Tinkers Nar'l Bank, 18 U.C.C. REP. Serv.
(CarracHany 1273, 1275-76 (N.Y. Sup. Cr. 1978).

8 See, e.g., Thomas v. Marine Midland Tinkers Nac'l Bank, 18 U.C.C. Rep. SErv. (CALLAGHAN)
1273, 1275-76 (N.Y. Sup. Cr. 1978) (“Encugh information was supplied 16 the bank 10 reascnably
provide it with sufficient information 10 comply with the stop payment order.”}.

8 As discussed below, some banks use computers which can tolerate a margin of error. See infra
notes 180-95 and accompanying text. Most of the cases involve computers which apparently lacked
this ability, See, e.g., Poullier v. Nacua Moiors, 108 Misc. 2d 913,914, 349 N.Y.5.2d 85 (N.Y. Sup. C1.
1981); FJS Electronics, Inc. v. Fideliy Bank, 28 U.C.C. Rer. Serv. (CarLacHAn) 1462 (Pa. Ci.
Common Pleas 1980).

8 Poullier v. Nacua Motors, 108 Misc.2d 913, 914, 439 N.Y.5.2d 85, 86 (N.Y. Sup. C1. 1981).
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hand. if the court applies the “reasonable opportunity” standard in a manner which is
consistent with computer operations, the cusiomer right granted by the UCC, given
human propensity for making trivial errors and the computer’s incapacity for tolerating
such errors, will be seriously undermined. The following sections will examine the various
positions developed by the case law, explain how they rellect fundamental theoretical
approaches to the relationship between law and 1echnology, and suggest an approach
which best resolves the issues presented.

C. Cases Requiring Customers To Be As Precise As Computers

When confronted with the limitations of bank technology, some courts have required
customers stopping payment 1o report information in the absolutely accurate manner
required by the bank's computers.* One court’s rationile seemed (o be that since it is
reasonable for banks o install computers. it is fair io require cusiomers 1o give the
computer whatever it needs.® A Florida court has based its decision on that stare’s
nonuniform provisions of the UCC which demand more of the customer than does the
official version by requiring the customer to describe the check with certainty.™ An an-
depth analysis of these decisions reveals that these courts have (reated technology as an
independent variable.*® Their decisions seem to refiect a view of technological “deter-
minism” or “autonomous” technology,™ in so far as they lorce people to adapt to the needs
of computers rather than the reverse,

In Poullier v. Nacua Motars,?' for example, the customer supplied the hank with the
dollar amount of the check 10 be stopped, but made a one digit mistake.” The court
rejecied the customer’s contention that such a mistake should not relieve the bank ot its
responsibility to stop payment.® The court did not consider what constituted sufficient
information uncer analogous UCC cases where computer capability was not in issue. The
court, theretore, never had to address the possibility that but for the imtroduction of
elecironic technology, the customer would have won the case. Instead, attention was
focused almost entirely upon the needs of computiers. Computers were characierized as
being “quite finicky.”™ The court noted that a one digit misiake may be trivial to & human,
but “can be a world of difference 10 a computer.”® The judge sialed that a computer is
“not unlike an infam of tender vears™ as it “is totally dependent on being spoon-fed by a
human world, ™"

As a resull of the Pondlier decision, in order for the customer to be able 1o retain his
legal right to stop payment, he must substantially change his conduct. Customer conduct
which was pertecily acceptable precomputer is now totally unacceptable. Such conduct

¥ ordat 913, 439 N.Y.S.2d au 86,

W0 at 914, 439 N.Y.8.2d a 86

# Capital Bank v. Schuler, 421 So.2d 633, 636 (Fla. Dist. Ci. App. 1982).

8 pf ot 637; Poullier v. Nacua Motors, 108 Misc. 2d 918, 914, 439 N.Y.5.2d 85, H46, (N.Y. Sup.
Ci. 1981): see note 115 and accompanying 1ext.

5 id,

91 108 Misc. 2d 913, 429 N.Y.5.2d 85 (N.Y. Sup. Cu. 1981).

92 [ at 913, 439 N.Y.5.2d i 86. The customer reported the amount as $4,987.65./d. The check
actually was drawn in te amount of $4,247.65. 1d.

Mgl oal 914, 439 N.Y.S.2d at 86,

4.

% Id.

% Id.
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now must be consistent with what the infantile “finicky” computer demands, Reasonable-
ness is determined not by what a customer would legitimately consider reasonable, but by
what a primitive technological creature requires.

The Poullier court apparently regarded computer technology as an independent
variable. Under Poulfier, hank compuier technology is the cause, the determinant, the
limiting condition, while everything else is a dependent variable. Legal rules and human
conduct which conform 1o those rules are regarded as an effect. Technology determines
the legal rules. Technology determines the limits and parameters of the law, The UCC,
therefore, is applied in a manner which is determined by the needs of the computer. In
order 10 preserve their legal rights, customers must change their conduct to meet the
demands of the computer.

The Poullier court’s aninude intimates “technological determinism,” and “aulonom-
ous technology,” the views that society has a limited ability to influence how technology
will affect our lives, and that humans should be passi\'c, adapting their behavior to the
inevitable demands made by the computers. The Poullier court seemed 10 believe it was
forced imo 1his posture since the bank reasonably found it necessary to computerize is
stop paymeni system because ol its many hranch offices.*®

The Pouller decision is u classic example of a court’s complete abdication ol its role, of
an unwarramned \;'il]ingncss to surrender the rule of law 10 the demands of primitive
technology. The court never considered the language of the UCC or the rationale for the
rights conferred by it. It should have noted that according 10 the UGG, the customer is
granted a legad right to stop payment as long as he provides the bank with a “reasonable
opportutity” to do 50.* The Code does not require absolute precision, Undler 1l logic of
Poullier, however, the bank can dictate the meaning of “reasonable opportunity” by
switching 10 forms ot technology which enable it 1o contend ihat what constituted a
reasonable opportunity one day is no longer sufficient the nexi day. Given this approach,
the bank can substamially erode the cusiomer’s legal right by using computers rather than
people. In sum, the Poullier court erred by ignuring the mture ol a check under ihe UCC,
Le., a check is merely a customer instruction (o pay that is fully revocable until the bank
pays the check. ' The decision also ignores the statement in the Official Comment that
stop puyment is a service banks should be required 10 provide.™

The one possibly saving feature of the Poullier opinion is the court’s acknowledge-
ment that the bank informed the customer that she musi report the “exact dollar amount
of the check™ in order 10 stop payment. ™ As will he discussed below'™ other courts have
required banks 1o inform 1he customer of the need for precision as a condition o its
relying on a rivial customer error in escaping liability. Al hough there are problems with
this approach, it is preferable 1o penalizing customers for their lack of precision when the
bank did not tell the cusiomer that exactitucde was required. It is not clear, however,
whether the bank's disclosure was cruciad to the Poullier court's decision. The court may
have reached the same result even absent any explicit disclosure of the need for exac-
titude.

¥ See supra notes 16-20 and accompanying (ext.

108 Misc, 2d ar 914, 439 N.Y S 2d i 86.

® U.C.C. § 4-403(1) (1978).

M See supra notes 7172 and accompanying text.

"ULC.C. § 4-408 official comment 2 (1978).

2108 Misc. 2d a1 913, 439 N.Y.5.2d at 86 (emphasis in original),
1" See infra notes 117-43 and accompanying 1ext,
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At least one court, in dicia, has rejecied the view that UCC section 4-403 requires the
precision demanded by the compuier and consequently by Poullier. 1n Capital Bank v.
Sehuler,"™ the court noted that the Permanent Editorial Board of the UCC had rejected
proposals by California and the District of Columbia that would have required preci-
sion.'® According to the Sehuler court, in light of this rejection,

[i]t is apparent, then, that the policy of the Code is nof that the check be
specifically described or described with certainty, but only that the description
be such as 10 afford the banks a reasonable opportunity 1o act on it. In this
respect, the Code effected no significant change in the existing common law
respecting stop-payment orders, under which the duty of the customer was to
describe the item with ‘reasonable accuracy.'*

Nevertheless, six states and the District of Columbia have adopied a nonuniform
amendment requiring greater accuracy than the official UCC version. " In these jurisdic-
tions, requiring customer precision as 10 the amount of the check is a simple mauer of
applying 1he standards set forth in the staume. One might question the wisdom of
requiring precision, of refusing to defer to the Permanent Editorial Board, and of
insisting upon a nonuniform provision in a Code whose primary objective is enactment of
a uniform national body of siae law.1® One cannot, however, accuse the courts in these
jurisdictions of ignoring or distorting the law in order 1o allow computer technology 1o
dictate the etfect given to the law. Nevertheless, cases in the jurisdictions adopting
precision requirements have not been able to apply that slandard easily. Those cases,
therefore, provide further illustrations of judicial treaument of the relationship between
law and bank computer iechnology.

In Capital Bank v. Schuler,'® tor example, a question ol stalutory interpretation arose
because the Florida law, while containing a nonuniform clause requiring a customer (o
describe the check “with cerainty,” retained the “reasonable opportunity” language
found in the official version of the UCC.'" The court rejected an argument that the

inclusion of a “reasonable opportunity” test modified and diluted the “certanty” re-

quirement."! The Capital Bank court concluded that even it the certainty standard really

164 491 So. 2d 633 (Fla. Dist. Ct. App. 1982).

103 g0 at 636, See PERMANENT EnrToriar Boagp ror THE Un1rorym ComMerciaL CobDE, REpoRrT
ox VARIATIONS TO CODE 1N ADOPTING STATES 88 (Report No. 2, 1965) [hereinalier cited as PLE.B. ror
U.C.C.]. In rejecting the proposed amendment the P.E.B. stated: “This entive section [§ 4-403] in its
1958 [orm was one of the most extensively debated and carefully considered in the entire Gode. Lt
represents fixed policy. It is considered sound by the sponsoring organizations and the Editorial
Board."” fd.

06 421 So. 2d at 635.

107 p E_B. ror U.C.C., supre note 106, at 88 n.4. As stated al footnote 4 10 the Board report:

Forty-four states and the Virgin Islands have adopted Seciion 4-403 U.C.C. {1978) as
written. In addition to Florida, four siates {Arizona, California, Nevada and Texas)
require that the check be described with “certainty,” See respectively, Ariz. Rev. Stat.
Ann. § 44-2629 (1967); Cal. Com. Code § 4403 (West 1964); Nev. Rev. Stat. § 104.4403
(1979); Tex. Bus. & Com. Code Ann. § 4-403 (Vernaon 1968). Utah ind the District of
Columbia require that 1he check be “specifically” described. Utah Code Ann. § 28:4-403
(Supp. V11 1980).

W UCC § 1-102(2)ic) (1978).

w421 So. 2d 633 (Fla. App. 1982).

110 id ar 635 & n.3; see Fra. Star. § 674.403(1) (1977).

W See 421 So. 2d a1 635-37.
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did not require absolute precision. the customer’s failure to correctly report the check
amount resulted in the bank not being attorded a reasonable opportunity to siop pay-
ment."* In explaining this conclusion, the court merely noted that the bank had adopted
a reasonable compuier system, the system required accuracy, and because 1lie cusiomer
had not heen accurate, the bank (mexning the bank's computer) had no reasonable
opporiunity {meaning no electironic capability) 10 act on the stop order.’™ The court

Justified #s result by opining thai this technology “is designed 10 provide the mosi efficient
service 1o the greatest number of customers at the least cost. 11

Lo Capital Bank, as in Poullier, UCC standards were willingly bent 10 accommodate 10
the needs of the computer. The Capital Bank court tailed even 10 mention whether the
bank mformed the customer of the need for precision or whether the customer was
otherwise aware of this need."® Consequently, the court in Capital Bank took even lesy

cognizance of the customer than «icl the court in Powlfier 1

D. Courts Requiring a Bank to Disclose Hts Need for Precision
q g .

Some courts in jurisdictions having the official version of section 4-403 allow the bank
o impose a requirement ot precision if the bank has disclosed to the cusiomer 1hat
absolute accuracy is necessary for il to stop payment.*” Although these courts treat the
disclosure issue as an isolated one, it can be betier analyzed if viewed within the context of
the legal relationship between the customer and 1he bank. The customer with checking
account has a contractual relationship with the bank; "™ in that relationship, the rights and
duties imposed on each party depend upon what “expeciations were reasonably induced”
by the parties’ oral and written statements, their conduct and other circumstances sur-
rounding their relationship."® Unless the bank has expressly informed the customer at a
meaningiul time of & requirement (o report the amount of the check precisely in order to
stop payment, a court applying a contractual approach would most likely find that
supplying accurate information except for a minor error as 1o amount consiituted the

N2 fd. at 637,

13 1.

1 fd.

* Even if 1he lunguage in 1he nonunilorm provisions is not susceptible 10 varying interpreta-
tions, a bank may not be able 10 ake advantage of a state’s nonuniform precision requirements
because of its conduct. See, e.g., Rimberg v. Union Trust, 12 U.C.C. REP. SErV. (CaLtacuan) (D.C,
Super. 1973). The case of Rimberg v. Unien Trust was decided in a jurisdiction whose statute required
the customer 10 “specifically” describe the check. fd. a1t 598; see D.C. CoDE ANN. § 28:4-403 (1981).
The customer’s wite told the bank that her husband was out of town and she was not certain whether
he had mace out the check in question for $235 or $250. 12 U.C.C. Rep. Serv, 5927 (Callaghan}) at
528. The teiler told her to fill out a form, but never explained the need for precision, id. The wife
wrongly guessed the amount of $285. id. The court held thar by failing 10 explain the need [or
absolute accuracy, and giving her just one stop order form to complete, the bank led her Lo believe
precision wus not required. fd. at 530, By acting in this manner, the court found the bank had waiveel
the statute’s requirement of precision, Id.

Y8 Compare Capital, 421 So. 2d at 633, with Poullier, 108 Misc.2d 913, 439 N.Y.S.2d 85,

17T See, e.g., Delano v. Putnam Trust Co., 33 U.C.C. Rer. SERV. {Carrachan) 635 (Conn. Super.
Ct. 1981); F]S Electronics, Inc. v. Fidelity Bank, 28 U.C.C. Rep. Skrv, (CaLLAGHAN) 1462, 1467 {Pa.
Ct. Common Pleas 1980).

Y& Symons, The Bank-Customer Relation: Part | — The Relevance of Contract Docirine, 100 BaNking
L.J. 220, 222 (1983).

" Id. ar 223,
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submission of adequate information 10 the bank. A customer would reasonably expect
that the information provided was sufticiens and that such an error would not preclude
the bank from being able to stop pavment.

Some cases are consistent with this approach.'® These cases allow the bunk to require
precision, bui only if the bank describes the need for such accuracy. ™ 1n effect, these
cases require the bank to make the precise reporting requirement an explicit contractual
term. Moreover, the disclosure required by the court can be quite elaborate. While one
court has merely declared the bank had the duty 10 inform the customer of the need for
precision, ' anoiher court has found that this was not enough.'® In the latter case, the
bank told the customer “every bit of informaton must be accurate.”'* Nonetheless, the
court tfound this warning o he insufficient, pointing out that the bank did not inform the
customer of the procedure by which the computer segregated checks (he customer
wanted to stop.'# The court required the bank 1o “emphasize to [the customer] that all . .,
information [relating 10 the check] may well be ineffective unless ithe amount of the check
were absolutely accurate 1"

The extent to which banks may contractually modity the righis esiablished lor
customers under the UCC is open 1o question. ' Even if banks have this power, courts
insisting on disclosure should not merely require the bank 1o inform the cusiomer of the
need 10 be precise. Unless the customer realizes why he must be precise, the significance
of the bank’s disclosure will be lost on him, especially if he knows he has accurately
reporied a plethora of information in addition 1o reporting the check amoumn.

A court's inquiry, however, should not end with a determination of whether or not
the bank has described its computer’s operation so that the customer realizes why the
bank needs the exact amount of the check. Instead, in order 10 determine whether the
bank’s disclosure should be considered part of the agreement berween the partes, the
court should also consider the manner in which the requirement was disclosed 1o the
customer. One tactor to be examined is the timing of 1the disclosure. Informing the
customer only al the time he submits the stop order may not be tair, 1f 1he customer did
not know of the requirement when he made out 1he check, he might not have realized the
importance of recording the exact amount to the penny in his checkbook. The bank
should therefore notify the customer au an earlier time as well. For instance, the siop
payment requirements could be included in documenis which are given o the customer
when the account is opened. Disclosure at the 1ime the account is opened. wilt not he
adequate, however, il presented in a manner in which the customer could not be expected
o realize the nature and significance of the requirement. Given the formar of many
present bank disclosures — tiny prim and legalese'*® — courts should also examine bank

20 Delano v. Puinam Trust Co., 33 U.C.C. Rep, SErv, (CaLLAGHAN) 635 (Conn. Super. Ci. 1981y
FJS Electronics, Inc. v. Fidelity Bank, 28 U.C.C. Rep. Serv. (CaLLaGHAN) 1462 (Pa. C1. Common
Pleas 1980).

121 Id.

22 Detano v. Putnam Trust Co., 33 U.C.C. Rer. SErv. (CaLLaGuan) 635, 639 (Conn. Super. Ci.
1981).

123 F)S Electronics, Inc. v. Fidelity Bank, 28 U.C.C. Rep. Serv. (CarracHan) 1462, 1467 (Pa. Cu.
Common Pleas 1980), aff'd on other grounds, 288 Pa. Super. 138, 431 A.2d 326 (1981).

124 Id. at 1464,

128 7d, at 1467,

¥ Id. {emphasis in original).

27 B. CLARK, supra note 70, at 2-41-2-43; ]. WHITE & R. SuMMERSs, supra note 80, a1 653-55.

128 See Svbert, Adhesion Theory in California, A Suggested Redefinition and [ts Application to Banking,
Il Loy. L.A.L. Rev. 297, 323-33 (1978).
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forms to ascertain whether they constitute reasonable notice and should be considered
part of the agreement of the parties.

One case implicitlly rejects ithe view that the bank can coniract its wi ay out of the UCC's

“reasonable opportunity™ siandard and into a standard of absolute accuracy. In FfS

Electronics w. Fiddelity Bank,"™® 1he lower court held that a bank was subject 10 Imbllnv
because it failed to disclose explicitly that the bank needed precision since it used
computers which required exact numbers.™ On appeal. the state superior court also
found the bank subject 10 liabilny, but offered no escape through disclosure, ™ Insiead,
the opinion emphasized Comment Two's focus on the customer’s expectations, '™ The
court reasoned that a customer would expect the bank to stop a check alier he gives
reasonable notice."™ An analysis of the notice given by the customer in }'[5 which
included a fifiy cent error,‘led the court to conclude that it gave the bank a “reasonable
opportunity” 1o stop payment as that standard had heen dppllel’l in other cases. ™ Accord-
ingly, the decision in £/§ represents a rejection of the bank's “auionomous iechnology™
argument. The bank had mainiained that since its computer needed accurate informa-
tion, the only customer notice which could be legally sufficient is the notice the computer
required.'™ The court rejected this argument because it was inconsistent with Comment
Two

Courts adopting the bank disclosure approach are somewhat consistens with those
who adhere 10 the Customer Oriented model.” Apparently, they believe that privale
enterprise should implement 1echnology in a manner that is intelligible to ordinary
citizens. Requiring the bank 1o explicitly disclose its reporting requirements at i meaning-
ful time and in a reasonable manner helps to insure that customers are aware of the way
technology is heing used and of how they must modity their behavior in light ol that
technotogy. ‘The bank disclosure approach is not entirely consistent with the customenr-
oriented model, however, becausc it is not necessarily responsive 1o customers' needs. The
bank disclosure cases represent the position, in effect, that it is aceeptable for the bank 10
erode the customer’s right 10 stop payment in computerized transactions by requiring
more of him than is otherwise required under the UCC, provided the bank informs the
customer thin it is going 1o erode these rights in the interest of accommodating technol-
ogy's demands. '3

The appellate court in £JS refused (o adopt this approach. Insiead, the court insisted
upon paying attention (o the customer’s reasonable conduct and expectations.'™ In this
respect, the £f§ court is more in line with the customer-oriented model which favors
technology which is responsive 1o people’s needs. The FJS court refused 10 regard

% 28 U.C.C. Rer. Serv. (CaLLAGHAN) 1462,

B0 fd w1467,

' FJS Electronics, Inc. v, Fidelity Bank, 288 Pa. Super. 138, 141-42, 431 A.2d 326, 397.98
(1981).

B2 fd, at 142, 431 A.2d a 398, For an excerpl from comment two see supra note 68 and
Accompanying lext.

133 ld

W4,

L3S I(I'

18 See supra note 52 and accompanying text,

137 See F]S Electronics, Inc. v. Fidelity Bank, 28 U.C.C. REP. Serv. {CALLAGHAN) 1462, 1467 (Pa
Ct. Common Pleas 1980).

¥ FJS Elecironics, Inc, v, Fidelity Bank, 288 Pa. Super. 138, 142, 431 A.2d 326, 328 (1981).
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technology as an independent variable, as the determinant of our laws and behavior. 1
Rather, it adopied the same standards that the UCC and case law established betore the

adven of computerization, '*

Consequently, what was reasonable customer conduct be-
fore compueriznion is still reasonable under the #/§ approach. It banks wish 1o 1ake
advantage of the benefits of 1echnology, they must accept the losses which occur as a result

of technology's limitations. As the FJ§ coun stated:

[The bank] made a choice when it elected 10 employ a technique which
searched lor stopped checks by amoum alone. It evidently found benefits to
this technique which outweighed the risk that an item might be inaccurately
described in a stop order. This is precisely the type of inevitable loss which
was contemplated by the code drafiers and addressed by [Comment Two]. '

The court treated the customer’s UGG rights and reasonable customer conduct as the
independent variables."? 1f the bank wanted to avoid loss, therefore, it would be required
by the court 1o use technology which could process stop payment orders consistent with
these independent variables. ™

E. Stop Paymeni Under the Uniform New Payments Code

In 1977, the Permanem Editoriad Board of the Uniform Commercial Code estab-
lished a commitiee 1o consider whether Articles 8 and 4 of the UCC should include
electronic transfers. Beginning in 1978 1the commitiee prepared numerous dratts of a
payments code known as the Uniform New Paymems Code (UNPC). The UNPC pur-
ports to provide a legal framework which, to the extent possible, would anach the same
legal consequences 1o all types of 1ransfers, whether they are based on i paper, card or
electronic system, "™ Discussion of the UNPG in this aricle focuses on PLE.B. Drali No. 3,
the version which was submitted 10 the National Conference of Commissioners on
Uniform Stie Law for a partial first reading in July of 19831 Although many significant
changes may be made in the UNPC before an Official Drafi is issued, " in its presemt form
it provides matertad for a fruitful discussion of the relationship between 1echnology.
banking and the Jaw,

The stop payment provisions ol the proposed Uniform New Payments Code relating
te the information customers must supply to hanks generally reflect the posiion thai the
law and cusiomer conduet should be aliered in order to accommeodate the needs of bank
computers.'” By regarding the technological requirements of computers as the indepen-
dent variable, or the determinant, the UNPC undermines the gencral thrust of is

39 fdf.

HO 1l

141 ‘fd

M2 I w 141-43, 431 A.2d w0 328-29.

W pd. at 142, 431 A2d a0 328,

14 Seott, Memorandum en the Uniform New Payments Code, prepared f{or the National Conference
of Commissioners on Uniform Stae Laws 1 (P.E.B. Draft No. 3, June 15, 1983) (unpublished}).

15 Spe i, Before an Official Draft is approved and promulgated it musi go through 1wo
complete readings hefore the National Conference and one reading before the American Law
Institute. Bentield, The New Payments Code and the Abelition of Holder in Due Course Status As to Consumer
Checks, 40 Wasn, & Lee L. Rev. 11, 11-12 n.3 (1983).

18 Bentield, supra note 145, at 11-12.

W7 See infra note 168 and accompanying text.
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consumer stop payment rales, which is 1o strengihen the right 10 stop paymem.'*® By
requiring unnecessarily siringen reporting rules in all transactions, the UNPC erodes the
stop payment rights of commercial customers as well as consumers. 4

Section 425 of the UNPC trucks the language of the UCC in providing that a stop
payment order be received in a manver which provides the bank a “reasonable opportu-
nity” to act."™ The stop payment right, however, is subsiattially undercut by the UNPC's
reporting provision. " The UNPC requires the customer to “at least aceurately identify:”
() his account number, (b} the “dollar amount (not cents)” of the check, (c) the pavee, (d}
the customer, and (e) the date of the check, within one cilendar week. '™ The "Purposes”
section makes clear that these requirements were based on the dratiers’ percepiion of
what bank technology needed."™ That seciion lists the four items of information in
tliscussing the “information which is likely to be possessed by the drawer and which would
be adequate lor the payor account institution to identify the order on an awtomated
basis. . . .7 As we have seen, however, bank technology does not employ all of this data
to pull the check out of the automared processing system.” No substantiation is provided
in the cases or UNPC 10 support the position that banks need, or would even use all the
information a customer is required 1o provide in order to segregate and identify the check
under the UNP(C.'5 Typically, the only information the compuler uses is the account
number and the wmount of the check.'™ The UNPC recognizes this in justifying the
requirement that the customer furnish the exact dotlar amount.’ The UNPC does not
explain why the other information is required, and does not obligate the bank 10 use the
other information in finding the check. Accordingly it would be particularly unfair if a
hank could raise in defense 1o an action for failure to honor a stop payment order the fact
that the customer had failed to provide the date of the check, when the bank did not need
or use that information. Nevertheless, by characterizing the four items as “formal requis-
es™ of a direction to stop payment, the UNPC seems 1o sanction this unjust defense.

It is difficudt to undersiand why the UNPC deems this detailed information a “formal
requisite.” Under the UCC, the customer must supply only that information which
provides the bank a “reasonable opportunity” to stop payment.'® Some courts hold that
the bank and cusiomer can by agreement provide for more detailed information. ! Oiher

HE See UN.P.C, supra note b, a1 § 425(2) purpose no. 3. U.N.P.C. section 425 expands the law
heyond ks current limits to provide a stop payment righn when the customer pays by electronic
means. Id. purpose no. 3.

M See infra note 159 and accompanying text.

B UN.P.C., supra note 5, a1 § 425(1).

PUTd ar § 425(9).

192 I,

. ar § 425 purpose no. 9.

.

155 See supra note 78 and accompanying texi.

The “purposes™ part of § 425 merely asserts that the required information “would be
adequate for 1he payee accoumt institwiton to identify the order on an awmomared basis, .. ."
U.N.P.C.. supra note o, a1 § 425 purpose no. 9.

57 See supra note 83 and accompanying text.

WUNDPC, supra note 5 at § 425(%(b).

9 .

180 See UC.C.§ 4-403 (1978).

191 See Delana v, Puinam Trust Co., 33 U.C.C. Rep. Skrv. (CaLLAGHAN) 635, 639 (Conn. Super.
Ci. 1981); FJS Electromics, Inc. v, Fidelity Bank, 28 U.C.C. Rer. Sexv, (CALLAGHAN) 1462, 1467 (Pa.
Ct, Common Pleas 1980).
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courts will not even allow this infringement on the stop payment right.’® Curiously, 1he
UNPC 1akes these voluntary private agreements and transtorms them into statutorily
required preconditions, regardless of whether bank technology demands them.'® Thus,
in an ironic twist, while bank technology has reduced the amount of information required
of the customer, the UNPC has unexplainably increased the amount required and
correspondingly increased the extent to which the customer musi be accurate.'™ While
case law under the UCC allows lor a flexible approach which some courts employ to
consider hoth the reasonable conduct of the customer and the need to accommodate 10
the needs of technology, the UNPC t1akes from the cusiomer and gives to technology even
more than the 1echnology requires. The UNPC's rigid requirements allow no room lor
the possibility that technological advances will reduce even further the amount of intor-
mation needed by the bank.

The UNPC further adds insult 1o injury by not requiring any disclosure of these new
requirenients 1o customers. ' This is contrary 1o the concept of a conractual relationship
between the parties.'™ In addition, under UCC case law, banks must disclose specific
reporiing requirements o customers. The UNPC, sub silenfin, statutorily incorporates its
“formal requisites’” into the agreement of the parties. 1t this is done ac all, it should be
enforceable only after notice to the customer. Hopefully, banks will supply forms which
list 1he tour types of information and which clearly notity the customer thas precisely
accurate completion of 1the form is required. This can only be a hope, however, because
the UNPC is silent on disclosure requirements by banks. Even if banks supply such forms,
the forms will not assist customers who orally transmit stop payment instructions.'™
Thaose customers will have 10 rely on bunk employees 1o explain what mformation is
required.

Inn most respects the UNPC regards technology as an independent variable.'® Actu-
atly, the UNPC is an extreme example of this view of technology’s role in society because
insteact of carefully assessing what technology actually needs, 1 anempts to anticipate
every bit of information technology might possibly use. As a resuli customer conduct is
dictaicd by technology. Acknowledgement of human realities appears only when the
UNPC recognizes that a customer will not be able to report the exact dollar amount if it is
not accurately recorded in the customer’s records.'® This unfortunate occurrence is
characterized as an “inconvenience” which “is offser by the general cost saving 1o the
system.” 1™ Of course, the absence of a precisely accurate recorded amount is more than
an “inconvenience”; it results in loss of the stop paymen right.'"! In addition, failure to
keep accurate records ol the other required information results in loss of the right. '™

2 118 Electronics, Inc. v. Fidelity Bank, 288 Pa. Super. 138, 140-42, 431 A 2d 326, 327-28
(1981).

18 N.P.C., supra note 5, at § 425(9) purpose no. 9,

184 1.

195 Spp id. al § 425, U.N.P.C. § 425 requires no disclosure of the information the customer must
provide. fd.

% See generally Symons, supra note 118,

17 The UNPC allows oral as well as written stop orders. U.N.P.C., supre note 5, at § 425(1).
See supra note 164 and accompanying text.

83 J.N.P.C., supra note 5, ai § 425 purpose no. g,

170 Id

17 Speid. a1 § 425, UN.P.C. section 425 purpose number 9 makes it clear thae precisely recorded
intormation is a formal requisite. Idf.

172 |4, at § 425 purpose no. 9.

3

16H
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The UNPC's commentary describes the compeling interests as being the need of
customers (o improve their bargaining position'™ and 1he need of banks 10 have sutficient
mlormation for iheir efficient awtomaied and electronic equipment.'™ This statemeni of
the issue subsianitally narrows the customers’ lield of interest from that which presenily
exists under the UCC. Under the UCC 1he right 10 s1op payment is not conferred merely
1o proleci bargaining positions, but also because it is consistent both with 1he concept thai
i check is merely a ireely revocable instruction to pay. and with the policy decision that
customers correcily expect banks (o provide this service despite occasional losses and
inconvenience (o the bank '™ In the ninme of technology's needs, the UNPC narrows the
framework for viewing the right to stop payment and shifis the burden of inconvenience

176

10 the customer,

In one respect the UNPC does somewhat restrict technology. Under the UNPG the
customer is required ta report only the exact dollar amoun of o check.” The Code itself
specifically does not require the exact amount of cems.'™ Consciously or not, this repre-
sents a partial compromise of the UNPC's otherwise “autonomous technology™ approach,
because the UNPC denies ireedom from liability 10 financial institutions which utilize
computers so prinitive they need the amount accurate 10 the penny. The next section of
this article examines a case which imposed even higher standards on the capacity of 1he
banks’ computers. That case raises the question whether the UNPC should require banks
to use “state of the art” 1echnology 10 escape Lability. In its present form, except for the
dollar amount compromise, the UNPC allows the bank to use whatever technology it
wishes, no matter how archaic,'™

F. Requining Banks to Maintain “State of the Art" Technology

One case has adopted the “Systems™ model's approach 1o technology. "™ In Migden 1.
Chase Manhattan Bak '™ the court refused 10 tie customers rights to whatever technology
the bank had implemented. ¥ At the same time, the court did not entirely subordinate the
role of technology in shaping legal rules 1o govern customer conduct. '™ Instead, 1the court
insisted that if a bank employs technology, it must at least be ai a level consistent with the
“state of the art." 184

The cases consiclered thus far apparenily involved equipment which required precise
information.” The more advanced sysiems are able 10 operate even if the customer
reports ¢rroneous information. For example, the Midgen case involved a stop paymeni
order which was submitted 1o the bank in 1979. At 1hat time, 1he Chase Manhatan's
computers could segregate a check as long as the reporiing error was no more than

WL at § 425 purpose no. 9.
174 Id‘

1% See supra noles 68-72 and accompanying text.
See supra notes 152-59 and accompanying (exi,
"7 U.N.P.C., supra note 5, at § 425(9) ().

178 Id

7 Id.

180

176

See supra 1ext following note 52,

¥ 32 U.C.C. Rer. SErv. (CaLLAGHAN) 987 (N.Y. Giv. Ci. 1981).
B, m 940

183 1d.

184 [d.

18 See supra notes 86-115 and accompanying text.

&
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one-tenth of one percent of the amount of the chieck or $1.00, whichever was grc;ncr."’“
At trial, one of 1he bank’s officers testified that in 1981 the bank’s computers were able (o
tolerale an even greiter margin of error, incuding the two-thirds of one percent ervor
involved in this case.™ The court found thar the bunk was negligent in nol using
computers which were able 1o accommodate an error s minor as the customer’s, ahsent
proof that “the state of the art at the time would render the [bank] unable, employing
reasonable business praciices, 1o stop paymem with an error of less than one per-
cem. ..

The Midgen court, in effect, said that if a bank uses compuiers, it must continually
upgrade them so they have state of the art capabilities.”™ Otherwise, the court stated, the
bank will be considered negligem for failure 1o stop payment when the customer has
provided information that would have been sufficient for a bank using a state ot the art
compuler system 1a effectuate stop payment."™ Moreover, in connection with this state of
the art standard, the court employed a presumption that using a computer which could
not deal with an error of less than one percent was neghgent. ' Once the customer shows
that his error was within the one percent range, the court shified the burden o the bank
1o prove that the state of the art was such that, employing reasonable business praclices,
the bank would not have been able 1o program its compuier 10 enable 1the hank to stop
pavment.'*

The court’s test in Midgen imposes an onerous burden of proot upon banks. Banks
seeking to avoid Liability for failure to stop payment will have 1o present evidence of the
state of the art at the time of the customer’s order. i the bank recently has upgraded s
equipment so that currently it would be able to handle the customer's ervor, the buank will
have 1o prove it acted in a commerdially reasonable manner by not having compurer
equipment with such capacities at the time of the customer’s order.

The Midger court’s standard also imposes econontic burdens upon hnancial institu-
tions. Banks use computers to process checks because it is more efhaem than other
methods. The cost of having to purchase new equipment in order to maintain state of the
art capability tor stop payment orders, however, may significantly reduce the cost savings
which resulted trom using computers. Consequently, banks with less capital available for
such purchases would not be as able (o comply with this standard. They would be a1 a
competitive disadvanage 1o banks with plemy of capiial to invest in the necessary equip-
ment.

The court’s approach in Midgen also implicilly embodies a philosophy which prom-
otes technological advancement and 1s consistent with the Systems model. If banks are
required 1o continue buying the latest in computer equipment in order to avoid liability,
those designing and producing such equipment have a captive market for their goods.
Because of this markel, there is a buili-in incentive for them to continue to improve their

839 U.C.C. Rer. Serv. (CarLacHAN) at 938-39.
MOId. at 939,

88 fd. at 940. Although neither side presented evidence of industry practice in 1979, the court
apparently had misgivings about the bank’s willingness to keep current with the state of the art. See i,
This was apparent from the [aer that in 1981 the siate of the art and reasonable business practices
resulted in the bank using computers which had the capacity to handle an error such as the one
involved in the case before it. See id.

189 Id.
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equipment. The state of the art test could result not only in ihe use of more sophisticated
computers, but also in'even greater dependence on computers,

From the cusiomer’s perspective, however, the court’s tesi in Midgen is justihable. 1f a
customer must change his condua 10 meet the compuier’s needs, ai least he should have
the benefit of computers which meet current technological standards. Otherwise, the
customer may find his ability to exercise legal rights has been subsiantially undermined
because his bank uses primitive equipment instead of manual procedures or the more
sophisticated machinery available,

Midgen's state of 1he art standard also appears consistent with the Uniform Commer-
cial Code. The UCC gives the customer the right 10 stop payment, but only il the
customer acts before his bank pays the check."™ Computerization of check processing
substantially shortens the time available to the customer, thereby considerably weakening
the customer's right.'™* Because the bank can use computers which undermine this right
by reducing the time available, the UCC should be interpreted 10 require the bank 10 use
computers which facilitate the bank’s ability to execute the stop order when the customer
does act within 1he compuier-determined time frame.

In addition to heing consistent with the Systems model, the Midgen court's approach
is m harmony with those who would “humanize™ technology rather than oppose it, glority
it, or submit to it. Under Midgen’s state of the an standard, technology is welcomed, and i
may be an influence in applying legal rules. Nonetheless, a bank can exploit technology 1o
a customer’s detriment only if the bank employs equipment which is “customer friendly”
when such systems are available.

Midgen also illusirates a weakness in the UNPC provision requiring rthe cusiomer to
report the exact dollar amount.' Section 425(9)(b) of the UNPC apparently constitutes a
recognition of current state of the art, including the ability of COMpUIEers 10 Process stop
payment orders even if the cusiomer erroneously reporis the amount of cents in which
the check was issucd. The requirenient is 100 rigid, however, and falls short of being a
reasonable accommodation. As Midgen demonsirates, computers can do much better than
the UNPC implies. Computers can tolerate a margin of error tied to the percentage by
which the reported amount varies from the actual amount.!% Consequently, customers
may make errors in the amount of several dollars and computers can still process stop
payment orders."” Thus, the UNPC insisis that customers bend to technological needs,
but then decides for itself what those needs are without leaving any room for fexibility in
the event technology improves. ' In contrast 10 Midgen, therefore, the UNPC provides no
buili-in incentive for hanks 10 humanize technology.

The preceding discussion of the cases and the UNPC provides the basis from which
standards tor a revised UCC stop payment provision can be formulated. These standards,
discussed in the following section, reasonably accommodate the needs of technology, the
expectations of customers and the commercially reasonable practices of banks. At the
same time, they are consistent with the principles underlying the current UCC.

18 U.C.C. § 4-303(1) (1978).

™ UN.P.C., supra note 5, at purpose no. 2,

85 1d. a1 § 425(9)(h).

¥ Migden v, Chase Manhattan Bank, 32 U.C.C. REp. Serv. (CarLacHAN) 937,939 (N.Y. Civ. Ct.
1981).

% See id.

1% See supra note 155 and accompanying text.
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G. Standards for a Revised Stop Payment Provision

The law of stop payment should not be dictated by bank technology, nor should the
law conflict with banks’ reasonable use of elecironic equipmeni. Rather, the law should
embody the tundamental principles 1o which commercial law has always tried o be
faithfud, and bank technology should have 1o find its place in the context of those
principies. Those principles allow customers (o take advantage of their rights as long as
they conduct themselves in a reasonable fashion.' Similarly, banks must behave in
accordance with reasonable commercial standards, using ordinary care.?™

The UCC provides the customer with the right to stop paymem if his order is
“received at such time and such manner as 1o atford the bank a reasonable opportunity 1o
act on il."* This provision could be improved upon without reducing flexibility by
providing the cusiomer the right if’ he supplies the bank with “that information which
would be sufficient for a reasonably prudent banker to act upon if he were using ordinary
care and conducting himself in accordance with commercially reasonable siandards.”*%
To prevent this standard of reasonableness from being merely a “reaffirmation of the
predominant morals of the marketplace, ™ however low those morals might be, and to
provide the specificity necessary 1o prevent judges from interpreting reasonablencss in
whatever manner conforms 1o their individual values, the law also shoulbd require the
following. The bank would be liable tor paving over a stop order if the customer provided
information which a reasonable customer expects to be sutficient, even if the customer
made minor reporting errors which the bank’s computers could not handle. The bank
would not be able to escape liabiliny simply by proving commercial reasonableness
through a showing that it conducted its operations in a manner comparable to other
banks. The bank also would have 10 demonstriate that a reasonable customer could not
have believed the information he supplied would be adequate.

if ihe bank wished to impose reporting requirements more strict than those discussed
above, the burden would be on the hank to prove several things in order successtully 1o
defend an action brought by a customer. First, the bank would have 1o show it clearly and

W U.C.C. 88 3-406, 4-406 (1) (1978); see mfra note 209,

20 See, e, U.C.C. §§ 3-406, 4-103(1) & 4-406(1), (3) (1978). These principles are embodied in
many sections of the U.C.C. /d. For example, a customer cannot hold his bank liable for payving a
check which contains an unauthorized signature if he “hy his negligence substantially coniributes™ 1o
the making of such o signature. /d. a1 § 3-406. Even if the customer was negligen, however, the hank
which pays the check must have acied in good faith and “in accordance with reasonable commercial
standards” in order 1o escape liability. /d. When a customer receives his statement of iiccount, he must
“exercise reasonible care and prompiness” in examining the statement and the returned checks,
promptly reporting any alterations or unauthorized signiatures. /4. at § 4-406(1). Even if the cus-
tomer fails 1o comply with this standard the bank is liable if it did nor exercise “ordinary care”™ in
paving the check. /d. ar § 4-406(3). No agreement between the bunk and its customer can “disclaim a
bank’s responsibility for its ewn lack of good faith or failure 10 exercise ordinary cave or can limit the
measure of damages” {for (aling 10 meet this standard. Id. a1 § 4-103(1).

0 gd. ar § 4403,

202 See J. WHITE & R, SUMMERS, sufira nene 73, a1 680. White & Summers recommend the
tollowing: “When (he customer gives erronceous informition or gives less informaion than the
banker asks for, we urge courts (o review the information given to determine whether it reasonably
prudent banker with that informatien should have found the check.” Id,

W Danzig, A4 Comment on the Jurisprudence of the UCC, 27 Srax. L. Rev. 621, 629 (1975). For a
critique of the UCC’s use of the standard of reasonableness, see Mellinkoft, The Language of the
Uniform Commercinl Code, 77 Yalk L.). 185, 209-218 (1967).
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conspicuously disclosed the reporting obligations to the customer at a meaningful time
before the customer exercised the right. In addition, the disclosure would have to explain
why the bank needs the information required; if for example precision is required, the
need for that precision should be explained. Thus, if the bank needs the exact amount of
the check for its computers, the customer should be 1old so that he will fully appreciate
that if he is not accurate he will lose his stop payment right. This explanation would also
fulfill the more general funcion ol providing the customer with information with which
he can better appreciate the impact of technology on his life. Next, in order 1o prevent
banks from unduly undermining the customer’s right to stop paymemt by rigid require-
ments the bank should have the burden of justitying iis requiremems. For example, if
precision is needed for the bank’s technrology, the bank should have the burden of
proving its technology is substantially in accordance with the state of the art.

The above standards are consistent with the humanizers” approach o technology.*
Through these standards technology is treated as a dependent variable. The legal right 10
stop payment is the independent variable. The standards are also customer-oriented in
that it the customer must conform to higher standards of conduct because of electronic
cquipment, the reasons are explained 1o the customer enabling him 1o understand the
hank’s use of technology. Finally. (he standards are consistent with the Systems model as
well because 1he state of the art requiremen insures the development of the best technol-
ogy available. This should result in technology which uliimately demands less of custom-
ers while increasing hank efficiency and profis.

IV, Baxk FaiLure 1o TRANSFER FUNDS
AL Introduction

As demonstrared above, the stop payment cases involve customer error, not com-
puter malfunction.® Despite the fact that the customer is at fault, the allocition of loss
can not simply be put on the customer in every instance.*™ 1f the bank never discloses the
need for precision or if the bank uses primitive computers, the loss may propetly be
placed on the bank.* The cases considered in this section present the situation in which
customers correctly instruct their banks o transfer funds but the bank elecironic equip-
ment fails to operate correctly. Superlicially, it would appear that the loss should fall on
the bank. The customer did nothing wrong; the bank made a mistake. Case law, exising
statutes and the proposed Unilorm New Payments Code, however, severely limit the
bank’s liability, saying in eftect, that corvect customer conduct is not suflicient to protect
the customer from loss.

This section concerns the customer who nstructs his bank 1o transfer his funds
clectronically 10 i person to whom the customer owes i debt, This can occur in a number
ol different elecironic formats.®™ For example, a customer can arrange in advance to

™ See supra notes 51-536 and accompanying text.

23 See,e.g., Poullier v. Nacua Motors, 108 Misc. 2d 913, 9135-14, 439 N.Y 5. 2d 85, 86 (N.Y. Sup.
Ci. [981): Migden v, Chase Manhatian Bank, 32 U.C.C. Rer. Serv. (CALLAGHAN) 937, 938 (N.Y. Civ.
Cr. 1981).

2 See supra notes 86-115 and accompanying text.

7 FJ5 Electronics, Inc, v. Fidelity Bank, 28 U.C.C. Rer. Serv. {CaLrachan) 1462 (Pa. Ct.
Common Pleas 1980): Migden v. Chase Munhatan Bank, 32 U.C.C. Rer. SErv. (CaLLachaN) 937,
938-40 (N.Y. Civ. Cr. 1981).

28 See generally Grandstaff & Smaisirla, supra note 3, -
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have his rent paid electironically. If his bank or someone else ilong the transfer trail fails
to effect-the transfer, the consumer may face eviction from an angry landlord, particu-
larly it the consumer’s account was debited the amount of the rent and he lacks extra
tunds to pay the rent a second time while trying 1o discover and straighten out the
probiem and get his account recredited. Many businesses pay their emplovees by elec-
ironic direat deposit and millions of persons receive government benefits such as Social
Security in this manner.?® Comunercial customers can meet their obligations across the
world by moving their tunds via wire transfers.*!" Obviously, severe consequences may
vesult if these payments are not made. The type of loss which concerns customers most is
not the specific payment which went astray, but ihe consequential damages — such as
losses incurred by bheing evicted because of the bank’s failure to transfer the rent — which
may result,

No data has been gathered documenting the extent 10 which banks fail 10 make
iranslers as instructed by their customers. One expert believes the incidence may vary
depending upon the cause for the failure.®? Some tailures, lor example, oceur as a result
ol criminals diverting the funds into their own secret accounts.*™ Such failures may not be
detected for some time and may be difficult 10 prevent, because according to one
commentator:

The nature of EFT sysiems precludes some of the mosi effective protection
from major, sophisticated attacks that are inherernt in previous systems. . ..
EFT computer systems including up to six million instructions in the operat-
ing programs and several hundred thousand instructions in the application
programs are unpredictable and not subject to practical integrity 1esting over
practical periods of time.**

Intentional actions by criminals should be distinguished from accidents due to
human or compuwer error. If the error involves a large amount, or results in a customer
complaint, the bank should be able 10 locate the error and stop it from recurring. Even
when each failure is small, if the error continuously repeats itself, large losses will resuli
and these losses should be noticed and siopped.?' As one expert has stated:

The problems of errors and omissions have been well-known and evolve
along with the use of advancing technology. There are essentially no unsolved
technical problems associmed with control of accidents. Control consists of
umely, cost-beneficial application of known remedies. However, it must be
realized that the greatest and ofien unseen dangers of accidenis are their
unpredictability because of the complexity of computer systems. ... Fortu-
nately, if safeguards are designed and implemented to detend against inten-
tional acts, they also defend against a wide range of accidental acts.*?

The law must decide how to allocaie loss when an accident occurs. Should the law
establish minimum performance standards? Should habituy depend upon whether the

29 pd, w 9-10,

HOqd. a 7.

2 parker, Pulnerabilities of EFT Sxstems to Intentiomally Caused Losses, it COMPUTERS AND BANKING,
supra mote 2, at 91, 93.

212z ld

2 d, wm 99.

W4 at 95,

5 fd. a0 95-96.



286 BOSTON COLLEGE LAW REVIEW [Vol. 25:259

biank employed sound business procedures and state of the ar technology 16 prevent a
failure 10 transfer? in answering these questions, lawmakers should take into account the
extent to which the technological problems are well-known and safeguards are avail-
able #t8

The manner in which a judge or drafier ol siatutes determines how 1o allocate loss
for lailure 1o 1ransfer funds may depend upon his view ol the refationship between
technology, society and the law. In addition, his decision may be influenced by the
framework in which he considers this situation, He may regard EFT as just another
payment system, the latest ina s ring of technological developments which merely adds
new leatures.*' In that context, a decision on how 10 allocate loss [or failure to 1ransfer is
of no more significance than allocating loss when a check is paid over a forged signature.
Alternatively, the lawmaker may regard EFT as a2 comprehensive financial transactions
system?®'® comprised of two elements: (1} delivery systems such as computer terminals and
clectrome networks; and (2) Linancial services such as chiecks, credit cards, debit cards,
home computer banking, check guarantee and the like. Under this view, EFT is more
than the transter of funds 10 pay obligors. It also can be used 1o transfer money from one
type of customer account 1o another. It transfers information as well as funds. Conse-
quemly, it is more than a payment transter sysiem.

The most expansive view is the “total systems approach™ in which EFT is viewed as
part of 4 wide range of aciivities in which technology has systematized services and
terconnected people, businesses, cities and nations.?* This comprehensive systematiza-
tion has occurred in communications, transportation and economic exchange. For exam-
ple. the home computer can be used for banking, shopping, communication, personal
record keeping, education and entertainment.®" I would be myopic to view banking by
home computer independent ol the far more comprehensive system of which i is but one
part.

The lawmaker’s concepiion of EFT may be instrumental in his allocmion of loss
because it will influence his choice of points of reference. A lawmaker who regards EFT
narrowly as simply one type of payment system will look 1o the legal rules on allocation of
logs for other payment devices such as checks. The lawmaker who considers EFT as a
comprehensive linancial iransactions system will be concerned with the implications of his
decision for the entive complex of banking iransactions and the effect of his allocation
upon customer expectaiions, bunk operating procedures, bank-customer relations, and
the application of technology in banking. The lawmaker who regards EFT as an integral
part of a comprehensive technological system will have an even broader range of con-
cerns. It a case involves banking by home computer, a judge using this ihird approach will
comsider not only how his decision might intluence 1ransfer of funds by computer in
particular, and computer banking service in general, but also how his decision relates to
the larger universe of telecommunications and contputer systems.

Recent legal developments provide a specific context in which 10 explore the issues
which arise when a bank fails 1o transfer funds as instructed by the cusiomer. The article
will now examine a few of those developments, The case of Fura v, Swiss Bank resulied in

216 ‘rd

27 See generally Kraemer & Colton, supra note 16.

M Id a1 248,

21y ‘rd-

20 Adams, Heme Banking Interchange Offers More Than Just Credits and Debits, AM. Baxker, July 6,
1983, a 8, col. 4.
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1wo decisions®! which illusiraie very different approaches 1o the relationship between law
and technology. The opinions provide an oppertunity to evaluate the impact of a legal
standard upon the rights and liabilities of customers and banks when unreliable technol-
ogy is used to rransfer paymenrts. In addition to the Evra case, the article also discusses
how the UNPC allocates loss when the bank makes an erroneous transfer and calls upon
the drafters of the UNPC 1o describe explicitly the nature of the relationship between law
and technology which the UNPC seeks 10 effectuate.

B. The Evra cases: A Pandora’s Bex

This article’s examination of the bank's falure to transfer tunds centers on the
district and circuit court decisions in Evra v. Swiss Bank.* The Swiss Bank case is one of the
few reported cases involving electronic transfers and it has been relied upon to support
two provisions of the UNPC.**® More important for purposes of this article, the wwo
opinions ilustrate starkly the contrasting approaches to the relationship between technol-
ogy, society and the law.

l. The Facts

Evra was an [linois corporation in the business of oceanic freight shipping and the
sale of scrap merals a1 home and abroad. Evra chariered the ship Pandora to transport
scrap meial. ! Paymenis were due in advance and were to be paid into the ship owner's
Geneva bank account.”® Evra made some payments by wire transfer and some by check.
The October 1972 payment was made by check, but arrived after the due date. As a
result, the owner sought 1o withdraw the charter **® Pursuant to a provision in the charter,
an arbitration panel was established. They ruled that the charter could not be withdrawn,
bui that 1he payment provision of the charter would be “strictly enforced.”*7 Evra made
the remaining payments by wire transfer. All went well until the payment which was due
at 9:00 P.M. Geneva time on April 27, 1973,

On April 25 ai about 9:17 A.M. Chicago ume, Evra instrucied Continental Bank 1o
transfer funds by wire to the owner.?®® This transfer was attempted by sending a telex
message to Continental’s London branch which then tried 1o notify Swiss Bank, its Geneva
correspondent bank.2®* Swiss Bank never acted on the message: it never transferred
money into the owner’s account at Banque de Paris in Geneva.®® As a result, on April 27,
the owner cancelled the charter.”! Upon receiving notice of cancellation, Evra immedi-
ately called Continental and instructed it to tell Swiss Bank to transfer the money 1o the
owner anyway.*¥ Evru also called the owner, informing him the payment had been

#1592 F, Supp. 820 (N.D. 1. 1981), rex'd., 673 F.2d 951 (7:h Cir. 1982).

22 See infra notes 248-308 and accompanying text.

2 ULN.P.C., supra note 5, at § 101 purpose no. 2, § 411 purpose no. 8.

4 522 F. Supp. at 823, At the time the contracts were entered into, Evra Corporation was
known as Hyman-Michaels Company. Id. at 822.
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made.* The owner refused to change his mind and told Evra “that all further attempts 10
effect payment would be rejected.”?* The owner had every reason 1o stand his ground.
Since the vessel had been chartered to Evra, charter rates had skyrocketed. Once the
charter was withdrawn (he owner was now able to charter the boal 1o someone else at a
much higher price.®

Evra sued Swiss Bank in contract and tort, caiming consequential damages,®® Al-
though it is unclear why Swiss Bank failed to transfer the funds, the district court was
convinced that the problem centered on the telex machine at Swiss Bank which hacl
received the message.® The court found that the bank either lost the message or
neglected 1o have its machine supplied with paper which would have produced a copy of
the message. =¥

The court’s finding indicated that Swiss Bank’s failure to act on the message resulied
from a combination of a lack of sound procedures for handling relex messages,?®
inadequate technology,* and perhaps careless employee conduct.?* The hank’s practices
represented everything people adhering o the Systems model abhor. The technological
system was primitive and unreliable. The telex machine would continue 10 receive mes-
sages and would connnunicare receipt of the message 1o the receiver even when the
machine had run ouwr of paper.** Consequently, no written record would he made.?® In
addition, the machine was not equipped to make duplicate copies of messages when paper
was in the machine.*** As a result, if a person took the single copy of the message and then
lost, misfiled or destroyed it, there was no backup copy.®** In addition to these iechnolog-
ical inadequacies, the bank had no system for logging messages or ensuring that they were
acted upon, and no one in charge of checking the machines for paper.2* This failure of
people, procedures and machine was compounded by the “answer-back™ feature on the
telex which automatically told the sender that the message had been received, implying
that everything was working satisfactorily.

2, The District Court Decision: The Shocking Swiss Bank

A review of the bank's technology and procedures**® led the distriai court 1o decide in
favor ol Evra on two claitns — breach by Swiss Bank of its contractual duty of care and

any !f[

4 lfl'.

5 4d. at 824,

81, ar 22,

BT I, ar 826,
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“% Other telex machines are capable both of autematically shutting off when out of paper, and
producing copies as well as originals. Telephone interview with C.B. Cox, Mantacturer's Represenia-
tive, Extel Corporation in Altanta, Georgia {August 16, 1983).

M6 Fura, 522 F. Supp. at §25.

M7 Id, m 825, 8§29,
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negligence.?® The court summed up its finding by stating: “Such a cavalier atitude
toward major transactions by a sophisticated international bank is shocking to the
court.”** The court rejected the bank’s counier-claim alleging that Evra had assumed the
risk and had been contributorily negligent.?®' Defendants had argued that Evra should
have allowed more than three days lead tme for the ransfer since Evra knew late
payment would result in withdrawal of the charter and knew of the possibility of errors
and delays.?*® The court found that since “1elex communication is essentially instantane-
ous,” a three day lead time was not negligent.? Morcover, the court found, the bank’s
procedures were such that a greater lead time might not have made any difference.
According 1o the court, “[Evra] was entitled to assume that Continental and any corre-
spendent employed by Continental would use due care in carrying out the transaction.
[Evra)] did not employ and was not obligated to employ a confirmation procedure inde-
pendent of any employed by the banks. .. ."#* '

The court's approach is consistent with the Sysiem model's insistence that technology
be efficient and reliable.?® In pointing out the technological infirmities present, the court
implicitly imposed a state of 1he art requirement. In finding the bank al fault for using
machines that did not automatically shut oft when they ran out of paper,®® the court in
etfect required the bank to employ machines which contain that feature. The court also
determined that the bank was negligent in using a machine which could not make copies
of messages.*™ In effect, therelore, the court’s decision required that the bank buy
equipment which does make copies.

The tone of the district court’s opinion is also consisient with 1the humanizer’s
approach. The court required the bank o maintain a 1echnological sysiem which is
responsive to the needs and expectations of its users, finding thar the bank “owed a duy
of care {to the customer] to maintain a system ... upon which [the customer] could
rely. .. ."#*¥ Imposing this obligation was not a reflection of judicial hostility 10 bank
technology; the court pointed out that it was merely imposing a “minimal” burden by
requiring the bank 1o use equipment and adopt procedures (o prevem subsiantial injury
which was a “more than reasonably foreseeable possibility.”?* The decision illustrates the
humanizer's perspective by insisting that if a bank uses clectronic equipment it must be
able to control that equipment.??® Because banks are responsible for their equipment, the
court held that cusiomers do not “assume the risk” when they pay their banks to transfer
their money by electronic means.*

The court’s approach is also consistent with the Statist model. That model adheres to
the view that the governmeni has an interest in maintaining a system upon which users
cani rely.?® By refusing to find Evra contribworily negligent in not independently
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confirming the transter, the court promoted the development of reliable systems. While
courts should not relieve bank customers of all responsibility (o exercise care in transfer-
ring funds, the facts in Swiss Bank show the customer was no negligent in failing to take
the initiative to confirm the transfer. That tailure was jusiified because the bank notified
Evra that it had received the instructions to pay the owner, that it had debited Evra’s
account in the amount of the transfer, and that it was proceeding to transfer the money by
wire. If the court had found the customer contributorily negligent under these circum-
stances, it would have provided no incentives for banks (o maintain dependable systems.

The real test of the sirength of the court’s convictions was the measure of damages.
Evra was not only claiming damages of $27,040.62, the amount of the installment
payment which had been debited {rom its account but never paid to the Pandora’s
owner.?® In addition, Evra claimed consequential damages of over two million dollars. 2%
The court held Evra entitled to this additional amount, ruling that although Swiss Bank
was unaware of the specifics of the transaction between Evra and Pandora’s owner, it
could “reasonably foresee™ failure to act upon a telex message to transfer funds inwo the
account of another “could resubt in substantial damage.”#%

This conclusion is not startling. Ordinarily, companies transfer funds 10 other com-
panies because they owe money to them. Debts are usually payable by a certain date. If
one does not pay by that date, often one suffers harsh penaliies — late charges, finance
charges, repossession, eviction, loss of an option to purchase, withdrawal of a charter.?®
Nevertheless, the Seventh Circuit did not regard such consequences as being the least bit
reasonably foreseeable, and its opinion reflects a very diftferent attitude toward technol-
ogy, people and the law.

3. The Circuil Court Decision: The Imprudenm Cusiomer

On appeal, the Seventh Circuit reversed the Swiss Bank decision, refusing to award
Evra consequential damages.?® The circuit court insisted that it did not “condone the
sloppy handling of incoming telex messages” by Swiss Bank,?™ and acknowledged that
Swiss Bank knew or should have known the transfer by Evra was 1o pay for the hire of a
ship.*® The judges stressed, however, that Swiss Bank did not know when payment was
due, or that the owner would cancel for late payment, or that the charter rale was so
favorable that Evra would sutfer substantial damages if cancellation occurred .2 Whereas
the district court imposed a test of “general” foreseeability, the Seventh Circuit imposed a
test of “specific” foreseeability.*™ More significant for this discussion, the circuil court
switched the emphasis completely away from Swiss Bank’s failure 10 employ reliable

8 Ewra 1, 522 F. Supp. a1 825-26.

24 id. at 835 n.9.

5 fd. at 833,

¥ See generally B. Clark, The Law of Secured Transactions (1980).

*7 Evra Corp. v. Swiss Bank Corp., 673 F.2d 951, 960 (71 Gir. 1982). The circuit court decision
is referred to subsequently as Evra 1.

28 Id. a1 957.

29 Id. at 956.
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Evra's payment was due, the terms of the charter, and the fact that if payment were to any extent late
the charter would be cancelled. Id. at 956,
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technology and sound business practices.?”® Whereas the district court pointed out that
Swiss Bank is “a sophisticated international bank,”2" the circuit court stated that Evraisa
“sophisticated business enterprise.”?™ While the district court was “shocked” by Swiss
Bank’s breach of the “duty of care,”*™ the Seventh Circuit found Fvra’s conduct “showed
a lack of prudence throughout.”*%

The Seventh Circuit's holding was presaged by the manner in which it related the
facts of the case. First, the court set itself within a more comfortable time frame.*”” The
district court had found that the payment was due at 9:00 P.M. Geneva time, April 27,
1973.%% The Seventh Circuit reasoned that since the installment was due April 27 and
payment was due in advance, the payment “arguably” was due by the close of business on
April 26.% Under the circuit court’s analysis, therefore, Evra allowed itself only two days
lead time instead of three.

In addition, the circuit court related all of the things which Evra might have done o
prevent any injury which might result trom the failure o transfer.?®® The opinion
repeatedly pointed out that Evra did not try to wire the payment directly 1o Banque de
Paris after it was informed by Pandora’s owner that payment had never been made by
Swiss Bank.?" The decision did not mention that Evra had irnmediately called the owner
and that he had refused to relent, specifically informing Evra that direct payment would
be refused.?® The circuit court instead assumed that the subsequent arbitrators’ decision
would have been favorable it Evra had tried to pay directly.?®® The court seemed to imply
that Evra should have known an attempt at direct payment might favorably impress the
arbitrators. Consequently, the court concluded that Evra was imprudent not to try direct
payment despite the owner's clear rejection of any late payment.*®

The Seventh Circuit sarcastically ridiculed Evra for relying on the integrity of the
electronic banking system.?® According to the court, Evra “knew or should have known
that even the Swiss are not infallible; that messages sometimes get lost or delayed . . . and
that therefore it should take its own precautions against the consequences — best known
to itself — of a mishap that might not be due to anyone’s negligence.”*®* In this last
phrase, the court revealed that it was unwilling to analyze the transaction in the context of
what actually occurred. It required the customer to take its own independent precautions
because a failure to transfer might occur without anyone being careless.®® 1t was easier
for the circuit court to place the burden on the customer by discussing the issues in the

2 Id. at 957. The court did refer to Swiss Bank’s “sloppy handling” in one sentence of the
opinion. fd. The remainder of the decision emphasizes Evra’s conduct. /d. at 952-60.
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context of a failure 1o wranster which occurs even though the bank conducied its opera-
tion properly. 1t is much harder to shift the burden from the bank to the customer within
the reality of what happened in this caser the customer followed its bank’s procedures to
the letter while the correspondent bank failed to operate in a commercially reasonable
manner, 88

The Sevenulr Circuit’s opinion provides no incentives for hanks 1o develop payment
services consistent with the Systems, Statist and Customer Qriented models. The court in
etfect, held that bank services need not be reliable, that the failure of banks 10 maintain
reliable payment mechanisms will not result in substantial liability when the system breaks
down.® Instead, the court found that customers are contributorily negligen if they
assume technological sysiems will not malfunction, that customers assume the risk of
harm if they use the system, and that cusiomers should know that bank technology may be
dangerous to their economic health.*® This approach provides little encouragement for
the bank 1o mnstitute a reliable system.

In Evra I the Seventh Circuit also seems 1o reject the state’s interest in banks
maintatning a functioning national and international payments system.?®' Such a system is
necessary for the economic well-being of the nation as a whele, not only the individuals
who use the sysitem.* An inefficient system of transterring funds reduces the elficiency
ol commerce. The law can be used as a social force 1o provide incentives for banks (o
deploy reliable technology to help achieve these national ohjectives.

Those adhering 10 the Customer Oriented model wani a system which is consistent
with customers’ reasonable expectations of reliability. They want technology which is
“humanized,” or “user triendly.”* The Severuh Circuit rejected this expectation as
unwarranted and naive.”® Customers should not expect technology to work, the circuit
court intimated, at least not “sophisticated” customers, even when dealing with the Swiss.

In sharp contrast to the Customer Oriented model's consideration of reasonable
customer expectations and reliable bank technology, the circuit court focused on what i
regarded us required conduct by a prudent customer. 1n order for Evra’s conduct 1o have
passed muster under the Seventh Circui’s prudence standard, it would have had 1o
possess knowledge of the exact level of Swiss Bank's technology and to have planned
accordingly with regard to lead time and monitoring the bank’s transfer of funds. The
Jjudges gave no consideration to whether Evra's expectations were reasonable in relation
to the technological capabilities and management procedures of most banks, Moreaver,
they paid no auention to the state of the art at the time the transaction took place. The
circuit court asserted that the costs of improper transter should be borne by the party who
can avert the consequences of such a transfer at least cost.?® Instead of deiermining the
cost to each party of preventing such a transfer, however, the Seventh Circuir assumed
Evra was the party able 10 avert the consequences of a failed transfer at the least cost, 2%
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without ever examining how much it would have cost Swiss Bank to deploy that which
would have prevented the failure from occurring. The approach of the Seventh Circuit
seems to be: vou take your bank's technology as you find i

An aliernative approach for allocating the risk of wranslers which go astray is o
regard the law and reasonable bank and customer conduct as independent variables.
Under this analysis, bank technology must be consistent with the standards set by the law.
The law’s allocation of risk should be grounded in a regard for (1) reasonable customer
conducr as measured by realistic expectations and reasonable response 10 1echnological
tailure; and (2) reasonable bank practices as measured by minimal standards for 1echno-
logical performance and procedural sysiems 1o manage 1he technology.®

In Evra v. Swiss Bank, the customer’s conduct was reasonable. Evra had no way to
measure the reliability of Swiss Bank’s technology. The transaction cosis of continuously
monitoring and evaluating the current state of the 1echnology would be 100 great to
justify placing such a requirement on Evra. Withouwt some way ta determine reliability,
Evra could not rationally decide what types of precautions were necessary. It was reason-
able for Evra 1o believe transfers would be made successfully. No problems had occurred
during the previous sixteen wire transfers it made to Pandora’s owner through Continen-
tal and Swiss Bank.?® Moreover, Evra had Continental Bank's assurances that wire
transfers would be iimely.?® Continental had made these assurances after one of Fvra's
paymenis by check had arrived past the due date and Evra had siressed to the bank the
need for timely transter of funds.*™ While it is not unreasonable 1o require the customer
10 mitigate his damages once technological failure occurs, the customer in Evra took
immediate, rational action under the circumstances.

The extent of the Seventh Circuit's customer mitigation standard can he better
appreciated by considering the ramifications of the decision’s notification requirement.
The circuit court justified its refusal 1o grant consequential damages on the fact that Evra
never supplied Swiss Bank with the specific information from which it could foresee the
possibility that failure to transfer would result in consequential damages which so far
exceeded the amount of the transfer.?* Although Evra did not provide Swiss Bank with
“notice of special circumstances,” it did provide its own bank, Continental, with thal
information.?? Nevertheless, the Seventh Circuit ruled, in effect, that communicating
with one's own bank is insufficient.?® The customer apparently must notify every bank in
the collection chain of the amount of consequential damages which might result in order
10 hold any of them liable.

Presumably, even notifying all banks may not be adequate. Implicit in the circuit
court’s opinion is the requirement that in addition 10 notifying every bank, the customer

#¥7 Technological systems such as wire transfers involve four distinct elements, atl of which

should operate at a satisfactory level of accuracy. These four elements are: (1) the technological
apparatuses, Le., the physical devices such as rtelex machines and compuier terminals; (2) the
technique used 10 operate the system, L.e., the procedure, routines and skills; (3) the social organiza-
tion, Le., the bureaucricy in which technology occurs; and, (4) the network, i.e., the systems linking
people, organizations and apparatus across substantial distances (e.g., Evra, Continental Bank, Swiss
Bank, Banque de Paris, Pandora’s Owner). See L. WINNER, AUTONOMOUS TECHNOLOGY 11-12 (1977),

*8 Evra 1, 522 F. Supp. at 823-24.

29 Briel for Appellee Evra Corp. a1 6, Evra I1.

30 14,

3L Bora H, 673 F.2d at 958.

%2 Brief for Appellee Evra Corp. at 6, Evra II.

3 673 F.2d a1 956.
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must engage in sophisticated advance planning to anticipate all possible technological
failure.® He must order the transfer far in advance of its due date and must monitor its
transmission from branch to branch, over the oceans, and 16 other banks, never relying
on his banks' written confirmations to him.* He must maintain funds on hand equal to
twice as much as the transfer, so that if the transfer {ails 10 reach the payee, the customer
can iminediately transter the funds again.?® 1f the customer does not do all of the above,
he will not recover his consequential damages because he has acted imprudently under
the doctrine of “avoidable consequences.”*7

Both Evra { (the district court decision) and Evre /1 {the Seventh Circuit decision) can
be faulted for having 100 narrow a perspective. Evra I considers the transaction largely
from the vantage point of the customer's needs and expectations. The distriar court also
should have considered the implications of its ruling within the wider framework of the
international wire transfer system and the needs of all of 1he parties with an interest in
that system. In particular, the district court should have considered the economic impact
of its ruling. 1f banks are liable for consequential damages, they might increase sig-
nificantly the price charged for such transters, Finally, the court should have explored the
operational consequences of its holding. For example, it is possible that banks would have
to hire substantially more personnel and institute far more comprehensive and complex
procedures to avoid the failed transfers for which they would be liable.

In contrast, Evra II’s sympathies seem 10 rest exclusively with the bank. 1t did not look
at ihe case within the larger context of an international payments system. It did not
explicitly consider the relationship between technology and the law. The Seventh Circuit
did not explore the possibility of accommodating the legitimaie needs and interests of all
groups with a siake in the reliability of the funds transfer system.

Even if both couris had adopied a broader perspective, their holdings might not have
heen any different.™® Their decisions, however, would have recognized that the issues
were far more complex and problematic than they appear from Lhe opinions which were
rendered. In deciding whether to award consequential damages, each court should have
explicitly determined what role technology should play in fashioning a legal rule. 1f the
Evra courts intended technology to influence their decisions in any way, they should have
described their view of the proper relationship between technology and the law, taking
into account the conflicting interests and values of all participants in the funds transfer
system. Finally, the Evra courts should have considered the impact of that view on the

34 See id. a1 957.

35 See id. The district court found the Swiss Bank’s procedures negligent, infer alia, because the
telex confirmed the receipt of the messages even when they were not being recorded. Evra {, 522 F.
Supp. at 829, The Seventh Circuit ignored the distriet court’s ruling on this point. See Evra 1f, 673
F.2d 951.

W8 Euvra {1, 673 ¥.2d a1 957.

W7 fd. a1 958,

#% Even if the district court had taken into accoum the economic impact and operational
consequences of holding 1he bank liable for consequential damages, it may have concluded these
were reasonable costs to impose upon banks because these costs were substantially outweighed by 1he
benetits both to customers, and to the integrity and reliability of the paymenits system. Simalarly, even
if the circuit count had looked with more sensitivity at the inadequacy of Swiss Bank’s technology, the
reasonableness of the customer's expectations and conduct, and the need for a reliable international
payments system, the court still may have decided it was wiser to place the liability on the customer.
The circuil court may have believed this solution was preferable 1o the imposition of an uncertain
and possibly significant cost on the banks, which would be passed on (o the customer in the form of a
large increase in the cost of sending wire ransfers.
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system. Courts dealing with EFT disputes in this manner would be forced 1o analyze the
transactions betfore them in a manner far more likely to provide a fruitful foundation for
the development of optimal legal rules to govern EFT.

C. The Uniform New Payments Code

In formulating underlying policy, as well as specific provisions for treating conse-
quential damages in a new code, the drafters of the UNPC might have chosen heiween the
1wo very different approaches 1o rechnology and 1he law employed by the Evra courts.
Instead, 1o some extent the UNPC rejects the Seventh Circuit's decision as being too harsh
on bank technology and too sofi on customers, by denying’ consequential damages in
certain situations even when the customer notifies the bank of special circumstances. ™ In
choosing this path, the UNPC rejects the humanizing approach 1o technology to an extent
even greater than the Sevenih Circuit.

"The UNPC does not explicitly reflect any autitude toward 1echnology in its treatment
of tailed transfers of funds. Examining the UNPC’s legal rules and comparing them with
the two Evra decisions, however, enables one 10 draw some conclusions about the relation-
ship between the UNPC and technology. Section 101 establishes a contractual relationship
between the customer and his bank. Under this contract the bank agrees 1o transfer funds
in accordance with the customer's order.™ If the bank fails 10 transfer the funds, it is
liable tor “all actual damages proximately caused 10 the customer. .. "2V Speéiﬁc provi-
sion is made for consequential damages.** Consumers are entitled 10 consequential
damages when the failure is caused by the bank maintaining the account which is to be
debited.®* If the failure had been caused by another institution, the UNPC denies the
customer consequential damages.*™ Commercial customers are denied consequemtial
damages in certain instances, even il the failure is caused by the bank maintaining the
account 10 be debited ?

Because ol the UNPC's differentiated treatment of consequential damages, it seems
not to have a unitorm approach to the relationship between technology and 1he law in
regard to the failure to transter funds. The UNPC's failure to make fundamental poiicy
decisions concerning this relationship will likely result in confusion and nonuniform
application of some provisions governing the transter of funds. This part of the article,
therefore, examines the problems presented by the UNPC's treatment of liabiliy for
consequential damages by focusing upon the situation in which the consumer’s bank fails
to transfer funds properly.

9 (JN.P.C. supra note 5, at § 41 1(7)-

M6 rd at § 101(1).

314 ar § 101(2).

312 fd. a1 § 101(2){b),

213 fd

344 ar § 101(2).

3% 14 A commercial customer is allowed consequential damages only under three circum-
stances: (1) if he suffers damages as a result of an arrest or prosecution; (2) in ihe case of a “draw
order,” e.g., a check, the dishonoring of which results from a failure of the customer’s bank to
ohserve the “reasonable commercial standards of its business;” and, (3) in the case of a “pay order,”
e.g., a wire transfer, the dishonoring of which resulis from an intentional act of the bank. 1d. A “good
faith” failure 10 transfer, however, is not itsel{ an imentional act. Id.
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1. Consumer Transactions
a. Failure by the Consumer's Bank

In a consumer iransaction, if the bank maintaining the account 10 be debited fails to
transfer funds the bank is liable under the UNPC for “all actual damages proximarely
caused . . . and such damages may include consequential damages. . . "% For example, if
the consumer’s bank fails to transfer funds 10 a merchant in a point-of-sale elecironic
payment mode®” or 1o a landlord pursuant to a preautherized hill-paying plan, the
consumer’s bank is liable for any consequential damages.®*® 1t is also liable for consequent-
ial damages it a consumer receiving government benefits or wages through electronic
transfers inte his bank account is not allowed access by the bank to the amoum of the
transfer by the time specified in the UNPC.?#

In general, the UNPC, relying on Evra I, restrias the right of a customer to recover
consequeniial damages. ™ The UNPC is jusiified, however, in not following Evra 11 and in
allowing customers to collect consequential damages in consumer transactions when
failure to transfer was caused by the consumer’s bank. In its Evra If decision the Seventh
‘animating principle” of Hadley v. Baxendale which states
that loss associated with an “untoward consequence” should be “borne by the party who

Circuit was influenced by the

was able to avert the consequences at least cost. . . ."#' Evra may have been able to avert
the consequences of a failed transfer at a lower cost than Swiss Bank. It was a sophisticated
corporation and may have been knowledgeable enough to understand the legal and
economic consequences of a late payment. Morcover, Evra may have recognized what
steps it should 1ake 1o provide sufficient lead time, monitor the progress of the transfer,
notity Swiss Bank of special circumstances and immediately attempt 10 mitigate damages.
1t is not fair, however, 10 place this burden on average consumers. Consumers lack the
essential information needed to know how 10 protect themselves. Furthermore, the
transaction cost of obiaining the information and 1aking the sieps necessary to avoid loss
would make using the bank’s services uneconomical. 1n this situation, therefore, a con-
sumer is not the party able to avoid harm ar the least cost.

The UNPC's 1reatiment of consumer iransactions in which the failure has been
caused by rthe consumer’s bank is consistent with the humanizers’ approach and the
Customer Oriented, and Sysiems value models.®? In Kura {1, the customer was penalized
for trusting bank technology.™ Under the UNPG, 1he consumer is assured that either the
systemn will be reliable or he can recover for damages suffered by its lack of reliability.

M8 Ll ar § 101(2).

T “Point of sale” refers to the electronic payment system in which a customer pays for goods by
using a plastic card. Grandstatt & Smaistrla, The Payments Meckanism — A Primer on Electronic Funds
Transfer, FED. RESERVE BANK OF PHILADELPHIA Bus. Rev., Sept. 1976, at 7. The card is inserted into a
terminal at the store where 1he goods are sold. Id. The terminal is connected o a processing unis,
called a swirch, which conveys the intormation abow the purchase to the cusiomer’s bank. Id. Tha
bank withdraws money from the customer's bank and sends it to the store’s bank accoumnt. id.

M8 U.N.P.C., supra note 5, at § 101(2).

816 fd. ar § 421,

320 fd. at § 101, purpose and existing law no. 2, § 411 purpose no. 8.

31 Eyra {1, 673 F.2d at 957.

32 See supra note 52 and accompanying text.

23 Eyra [, 673 F.2d a1 957.

¢ UN.P.C., supra notes, § 101(2)(h)
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Accordingly, the UNPC both promoies consumer trust in technology and decreases fear
of it. '

Banks which employ adequate technology and reasonable procedures should have
litile basis to object to the UNPC's allocation of lability. Accidents should be easy to
identify. In consumer transactions, any resulting loss including consequential damages
probably will not amount to a sum onerous for the bank to incur. The loss may, however,
cause severe deprivation if the consumer has to bear it. The UNPC’s ireatment of bank
failure in this context contrasts sharply with the UNPC’s provisions in the case of a failure
to transfer properly which is caused by a financial institution other than consumer's bank.

b. Failure by an Institution Other thun the Consumer's Bank

Failure 1o transfer funds may be caused by institutions other than the consumer's
bank. A consumer receiving wages electronically may suffer loss hecause of a failure
caused by the employer's bank or an automated clearing house (ACH) which receives the
information from that bank and forwards it (1o the customer’s bank.™* A consumer paying
bills electronically at a merchant’s store or pursuant 1o a preauthorized plan may incur
consequential damages when payment is not made due io error on the part of the delivery
switch®® or the merchant’s bank. The UNPC treats these “transmittors” and “transmitting
account institutions” differently than the consuther's bank.®’ Absent bad faith, the
former are not liable for consequential damages resulting from failure to act in accor-
dance with reasonable commercial standards.?®® Bad faith is deflined in the UNPC as
dishonesty, matice, or “willful or reckless disregard of known material facts."* The
comment to this definition specifically states that bad faith is not “[m)ere negligence or
action based on incomplete knowledge. . . ."# Evrg 11 is mentioned in the comment 1o the
section limiting consequential damages and its reasoning is used to jusify the rule.™

Limiting the liability of these other institutions seems reasonabie if one considers the
issue only in terms of the institutions' lack of special knowledge about the transter and the
enormous number of transfers they handle. ™ On the whole, however, this limitation is
not justified. Consumer transfers do not involve the risk af enormous consequential -
damages possible in commercial transactions. More important, limiting tiability does not
take into account an instituion’s use of 1echnology and procedures to manage technolog-
ical systems. It is clear from the comments to the definition of bad faith and through the
references to Evra I, that deployment of Swiss Bank’s neanderthal technological system is
not considered bad faith.*® An institwion, in effect, therefore, is authorized 1o act in a
commercially unreasonable way. 1t it does so, it risks only nonconsequential damages up

325 NCEFT, supra note 34, at 206,

26 14 at 210. The term “switch™ refers to the system used to route payment transfer informartion
from one institution to another, id.

¥ N.P.C., supra note 5, at § 411, “Transmitiors” and "transmitting account institutions” are
defined in section 53. Id.

38 I oat § 411(7).

0 Id. at § 50(3).

30 Id. purpose and exisiing law no. 3.

31 Id. § 411, purpose no. 8.

32 Id at 264. See also amicus curiae Brief of the New York Clearing House Association and
American Bankers Association at 4, Evra {1,

3 UN.P.C., supra note 5, § 50 purpose no. 3, § 411, purpose no. 8.
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1o a maximum of the amoum of the order. Ordinarily this amount will be small in most
consumer transactions. Only by engaging in the extreme conduct falling within the
UNPC's definition of bad faith does the tnstitution risk incurring consequential damages.

By limiting the liability of institutions other than the consumer’s bank, the UNPC
implicitly rejecis the notion that law should be used to conirol the social dimensions of
technology. The Customer Oriented model is abandoned. The consumer is at the mercy of
defective systems. In many insiances, discovering which iransmitior is responsible for a
transter error will be difficult and expensive. I the consumer does not have at least the
prospect of recovering consequential damages, it may not be worth the etfort hiring a
lawyer, determining the source of the error, and suing only for the amount of the
transfer. If consumers have no etfective means ol enforcing their rights when errors
occur, transmittors have no incentive to improve their technolegical systems, unless so
many failed and erroneous transters occur thar a subsiantial number of consumers
abandon those paymen sysiems. The Statist model is also spurned by the UNPC because
the limit on liability ignores the nation’s need for a rehable payments system,

In sum, the UNPC approach is not advisable because it fails to accommodate ihe
confliciing societal interests involved and treats whatever level of technology institutions
happen 10 use as the determinant of legal rules. The UNPC should therefore be revised to
protect a transmiuor and transmitting account institution from liability for consequential
damages only if they can sustain the burden of proving that they used technology and
management systems reasonably capable of properly transterring funds, 1aking into
consideration the siate of the art at the time of 1he failure.

Unlike consumer transaciions, commercial transactions 1ypically involve customers
who are far better able 10 obtain necessary inlormation about the benefis and risks of
electronic transfers and more likely to have the resources needed 1o protect themselves if
a transter fails 10 occur as planned. The UNPC provisions on consequential damages in
commercial transactions considered in the next seciion should be viewed in thar contexi.

2. Commercial Transactions
a. Failure by the Customer'’s Bank

Under the UNPC, the liability of the commercial customer’s bank for consequential
damages resulting from failure 10 transfer funds varies depending upon the type of
transfer involved and the conduct of the bank in regard to each 1ype.®® Regardless of the
circumstances, the bank may escape liability for consequential damages even if it fails to
maintain an adequate level of technology and management systems.

In a situation where the customer issues a “draw order” such as a check, the bank is
liable for consequential damages if the transfer error resulis from the failure of the bank
“10 observe the reasonable commercial standards of us business. ., . The UNPC does
not, however, define reasonable commercial siandards. A certain degree of vagueness is
prabably warranted; since technology will certainly develop over time, it is inadvisable for

334 Soe generally Budnitz, Federal Regulation of Consumer Disputes in Computer Banking Transactions,
20 Harv. J. ox LEcis. 21, 76-79 1983, 1f the consumer successfully invokes the U.N.P.C.'s error
resolution procedure, his bank is required to “request” any other institution which transferred the
funds 1o determine if it committed the error if the consumer's bank considers such a request
“appropriate.” U.N.P.C., supra note 5, at § 303(1).

¥ U.N.P.C, supra note 5, at § 101(2)(c), (d).

B8 fd. at § 101(2)c).
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the UNPC 10 define precisely what technological standard is commercially reasonable.
These standards can be developed by the case law over time and in response 1o specific
problems which arise. Nonetheless, the UNPC’s approach is oo vague. No guidance
whatever is given to courts. Should a court decide reasonableness solely in terms of the
practices of the bank betore i, or in terms of practices ot other banks in the community,
region or nation? Should the court consider the state of the art or the need for a reliable
national paymenis systems? Upon whom does the burden ot proof lie — on the cusiomer
to show a lack of reasonableness, or on the hank to demonstrate the observance of
reasonable standards? The UNPC provides no answers o these questions,

The failure of the UNPC to provide guidance on these issues reflects a failure to
determine the proper relationship between iechnology, society and the law. 1f the propo-
nents of the UNPC decide to follow the private enterprise model, technology should be
left free of legal resiraints 1o develop in the market place. A bank should be able 10 use
whatever level of technology it wants and the market dictates. 1f a customer is harmed, it
is assumed that other customers will learn of his loss and will use other bank services or
will go 10 other banks. In order 10 compete the bank will then have 10 improve is
technology. Il customers value reliable systems they will make this desire known and be
willing 1o pay for this feature, and some banks in the market will offer such systems.
Under the private enterprise model, courts would not focus on the needs and expecta-
tions of the customer or the interests of the state. Rather, the burden would be on the
commercial custotner o prove the technology was of such poor quality andfor manage-
ment systems were so careless, that the bank should be considered as acting in bad faith.

. Ahernaiively, the proponents of the UNPC may determine that the law should be used 10
insure that bank 1echnology meets minimal pertormance standards so that the country is
assured of a somewhat reliable national payments system and customers can expect a hasic
level of service. If that is the objective of the UNPC, it should be clearly stated in the Code.

The 1rouble with the presemt draft is thar no guidance is given as to what 1ype of
relationship between law and technology the UNPC is attempting to achieve. As a result,
cach judge will be forced 1o decide for himself which model wo apply. Each judge
reviewing a commercial transacuon will be influenced by whether he views technology asa
bane or a salvatjon, controllable or autonomous. Because each judge is free 10 apply any
-alue model which suits him, a nonuniform definition of reasonable commercial stan-
dards will result.

“Pay orders,” such as wire transfers, are treated differentlv under the UNPCthan the
draw orders discussed above. 1f the customer issues a “pay order,” the bank is liable for
consequential damages only if its failure 1o transfer was intentional, as in the situation of
an unlawful setoff.*" The Swiss Bank’s conduct in Evra, when engaged in by the cus-
tomer’s own bank rather than a correspondent, is excluded from the definition of an
intentional act.*® If Continental Bank had possessed technology and procedures compar-
able 10 Swiss Bank’s, it would not have been liable for consequential damages under the
UNPC.

This provision governing pay orders seems to reflect a policy decision that law should
not be used 10 insure a minimal performance level for bank technology and systems. This
limiaiion of liability for consequential damages is justified in the comment, which states
that because the customer knows how important a timely transfer is 1o him, he should

BT Id. at § 10H2)(d).
338 Id. purpose and existing law no. 2.
338 1d.
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allow adequate lead time or obtain insurance.*® No explanation is offered in the UNPC or
the comments for dclermining liability for draw orders under a standard different from
that established tor pay orders. By focusing on the intentional nature of the act when wire
transters are used, the UNPC seems to reject the commercial reasonableness standard
applied to check processing. While the UNPC apparently rejects any role for the law in
insuring a level of performance for pay order technology, it is not clear what the role of
law is to be in regard 1o draw order technology. A different role is implied by the different
test in each provision.™! It is strange, however, that the relationship between law and
technology would vary depending upon whether a draw order or a pay order were used.

A pretferable approach would be for the UNPC's drafters to take a position on the
relationship between law and technology in the commercial sphere, and explicitly state
the value models upon which the position is based. This pesition should then be applied
uniformly regardless of whether pay or draw orders are involved. If the drafters prefer 1o
stay with the present scheme, they should explain more precisely what commercial
reasonableness means in regard to technological systems, and should justify the lack of
any requirement for commercially reasonable technology in regard to pay orders.

A discussion of the UNPC's treatment of the liability of institutions other than the
commiercial customer’s bank follows below. As in its provisions on the liability of the
commercial customer’s bank, an evaluation of the UNPC is hampered by the Code’s
failure 1o define clearly the relationship between the law and technology. Moreover,
explaining that relationship in the Code or commentary accompanying it would facilitate
Jjudicial application of its provisions.

b. Failure by an Institution Other than the Customer’'s Bank

As In consumer transactions, institutions other than the customer’s bank are pro-
tected from consequential damages for failure to conduct their affairs in a commercially
reasonable manner, absent bad faith. The liability of these institutions for nonconsequen-
tial damages is limited to the amount of the item.*? This standard is consistent with the
UCGC, but stricter than Evra 11.%* Although the limitation on consequential damages can
be justified more easily in this instance than in consumer transfers, the UNPC's approach
to the relattonship between technology and the law is subject to criticism,

The UNPC and the UCC both limir the bank’s loss to the amount of the transfer.?*
Unlike consumer transactions, the consequential damages in commercial transfers may be
far in excess of the amount of the transfer and not reasonably foreseeable. In additien,
commercial parties can better take care of themselves.®* [1 is more difficult, however, to
Justify the manner in which the UCC and UNPC go even beyond Ewvra {1 by limiting any
recovery to the amount ol the item. In Evra II, the court allowed Fvra to recover not only
the amount of the transfer, but also any fee paid for the transfer and any interest lost due to
the failed transter 8 These additional losses are considered “direct” or “general” damages,

Mo 14,

3 Compare id. at § 101(2}(c) with id. at § 101(2)(d).

M2 1d, au § 411(7).

¥ U.C.C. § 4-103(5); Evra II, 673 F.2d at 955-56; see also infra notes 346 & 348 and accompany-
ing text.

M U.C.C. § 4-103(5) (1978); U.N.P.C., supra note 5.

M3 See supra note 321 and accompanying text.

M9 Fura 1, 673 F.2d at 955.
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and are distinct from consequential damages.™* It is unclear why the UCC and the UNPC
do not allow recovery of these damages. They are not subject to any of the objections made
against allowing consequentials. In addition, Evra I would apparenty have allowed
consequential damages if Evra had informed Swiss Bank of the special circumstances
surrounding its transfers.™® 1f Swiss Bank had agreed o make the transfers in light of this
information, the court would have imposed the greater measure of damages.®* Both the
UCC and the UNPC, however, preclude consequentials even when the bank has this
information, unless bank conduct amounts to bad faith.**

Protecting the bank trom consequential damages when the bank knows of the special
circumstances seems 1o be overly solicitous of the bank’s interests. Customers who have
informed hnancial institutions of their special circumstances reasonably would expect the
bank 1o be liable tor consequential damages in the event of injury due 10 a subsequent
tailed transfer if the bank continues to make payments without notifying the customer of
its unwillingness 10 assume responsibility in light of the special circumstances. Although
the UNPC and the UCC preclude liability regardless of the customer’s reasonable expec-
tations, one possible escape exists in both codes. The customer may argue that his
disclosure of special circumstances and the bank’s continued transters without any dis-
claimer of liability amounts to an agreement to vary the provisions of these codes.> The
UNPC should clearly provide that such action by customers and banks does constitute an
agreement 1o vary the code and the bank will be liable for consequemtial damages.

The UNPC does not explain why it rejects a policy designed 10 promote commercially
reasonable behavior. Instead it justifies limiting liability by saying that these institutions
should not run the risk of incurring consequential damages because of the large number
of transfers they process.?® It is unclear, however, why the large number of orders
processed should serve as an excuse for engaging in commercially unreasonable behavior.
In addition, the UNPC supports limiting liability by pointing out that banks lack any
knowledge of special circumstances.™ But the UNPC then establishes a rule which
restricts liability even if special circumstances are disclosed. ™

Several assumptions may underlie ihe approach of the UNPC toward technology in
this setting. The drafters may have assumed the cost of mamiaining reliable technology is
prohibitive. There is reason to doubt, however, that the cost is excessive. For example, the
cost of a telex machine which shuts off automatically when out of paper, and which
produces copies is not substantially greater than one withoui these features.* If the
UNPC is premised on contrary cost estimates these should be documenied. . Perhaps the
drafters believed that the law simply should not interfere with private enterprise’s use of
technology. They may have regarded technology as an independent variable and law as a

347 Id.

398 fd. ar 955-56.

149 [{i

#30 U.C.C § 4-103(5) (1978); U.N.P.C,, supra note 5, at § 411(7).

81 [J.C.C. § 4-103 and U.N.P.C., supra note 5, at § 3(1) provide that the provisions of each code
may be varied by agreement.

2 J.N.P.C,, supra notes, § 411 purpose no. 8.

353 !d~

3 1d at § 411{(7).

35 Telephone interview with C.B. Cox, Manfacturer's Representative, Extel Corporation in
Atlanta, Georgia (August 16, 1983).
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dependent variable. The UNPC's ireatment of liability is consistent with these ap-
proaches. 35

The issue raised here is not whether the UNPC's liability provisions for commercial
transactions reflect wise policy. Rather, a preliminary matter must be addressed in the:
Code. What is needed is 2 clear statement of the UNPC’s position regarding the relation-
ship between law and technology. If the intention of the dratters is to reject the Statist and
Customer Oriented value models, that rejection should be justified. If their intention is (o
limit liability in a manner which is in harmony with treating technology as autonomous
and as an independent variable, the drafters must explain why technology should be
regarded in this manner,

Before another version of the UNPC is proposed, scholars and practitioners should
discuss and determine whether the relationship between technology, society and the law
which is reflected in the presemt drafl is the most appropriate one. 1f the current UNPC's
conception of that relationship is faulty, discussion about individual provisions is prema-
ture and probably misguided; it focuses on the symptoms rather than the disease itself.
The criticat impediment to fruitful analysis is the lack of a stated position on the relation-
ship. Unless that is forthcoming, all one can do is guess at the drafter’s underlying
conception by trying to discern that conception from specific provisions. If one disagrees
with the provision, one cannot know the true nature of the disagreement. It may originate
from a view of the relationship which varies from the drafiers’. Alternatively, both the
dratters and the commentator may share the same conception, but merely disagree on its
application.

For example, in regard to the provision limiting the liability of institutions other than
the commercial customer’s bank, one cannot be sure that the drafters intended totally 10
reject any role for the law in governing technological pertormance. Perhaps they did not
so iniend, and assumed that the good faith requirement would insure a minimal level of
technological performance. If the provision is based on that assumption, then one can
analyze the provision on that basis. One may argue, for instance, that a good faith
standard in effect does nothing 10 insure any reasonable level of technological pertor-
mance {reasonable in regard to the Statist, Systems and Customer Oriented models)
because of the narrow definition of bad faith. One way to make the good faith standard
more etfective in promoting reliable technological performance might be to broaden the
definition of bad faith, at least for purposes of this section. The revised bad faith
definition would include failure to maintain 1echnological systems reasonably capable of
properly transterring funds given the current state of the art. Alternatively, the Code
could allow consequential damages for failure to observe reasonable commercial stan-
dards, but impose a cap. For example, the maximum allowable amount might be fixed at
one million dollars per failed transter. Banks would then have an incentive 10 maintain
decent technology and would be able 10 insure themselves if they believed that they risked
incurring damages. The limit would protect them trom enormous losses and provide a
level of certainty with which they could plan.

Unfortunately, commentators making suggestions such as those above are working in a
vacuum, because they have no way to gauge whether their disagreement stems from a
difterence of opinion over how to apply a common conception of the role of technology in
devising a legal system, or originates from a totally different conception of that role. A

5% See UN.P.G, supra note 5, at § 411(7). Precluding Yability for consequential damages in
UN.P.C. § 411(7) removes significant incentives tor banks 1o improve their technology. This is
consisient with the approaches discassed in the tex1.
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policy statement explaining the UNPC’s intended relationship to technology would greatly
assist the national debate. In addition, such a policy formulation in the version of the Code
finally enacted would guide judges in interpreting the Code and promote its uniform
application.

ConcLUSION

Statutes and case law on stop payment and funds transters illusirate the need 10 strive
for a better understanding of both the relationship between law and technology and the
factors which should be considered in resolving problems created by bank technology.
Current law often rests on unexpressed assumptions about the role of law and technology
and is devoid of careful thought and analysis. It fails to provide consistent legal guidance
and precedent. As a result, some cases and statutes may unduly inhibit electronic banking,
while others may unwisely give it totally free rein. This state of affairs is a disservice to
banks, customers and rational technological development, all of which need a legal system
characterized by predictability, rationality and consistency.™

Courts and legislatures must determine the appropriate relationship bewween tech-
nology, banking transactions and the law in order o rectity this situation. This 1ask is
complicated by differing views of technology held by various'members of society and the
conflicting value sysiems of parties with an interest in the operation of payment systems.
For this reason, a precise formulation of the ideal relationship is not possible. There is no
indisputably correct concept merely awaiting discovery by someone with the perspicacity
to develop the necessary methodology.®® It is possible, nevertheless, for courts and
legislatures 10 confront the challenge directly, and to consider the numerous views and
value models espoused by others. Whatever legal rules are adopted, the decision maker
should explicitly acknowledge his posilion.on the relationship between law and echnol-
ogy, justify that position, and explain how he has applied that position to the situation
hefore him.*® As each legal rule is applied in ever more situations, the wisdom of the rule
and the underlying approach (o the relationship between law and 1echnology can be
cvaluated. In light of that evaluation, improved approaches to the relationship can be
designed and more appropriate legal rules developed.

37 “[]|n all mercantile iransactions the great object should be cerainty.” Vallgjo v. Wheeler, 1
Cowp. 143,153, 98 Eng. Rep. 1012, 1017 (1774), guoted in Mellinkolt, supra note 203, at 223,

38 See generally Danzig, supra note 203, at 624,

3 Erhical and political choices are involved in developing commercial law. /d. at 630. There are
no “self-evidently” correct answers. Id. Therelore, issues should be resolved in a “self-conscious,
visible way. . .." Id.
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