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THE SECOND DEATH OF 42 U.S.C. SECTION
1985(3): THE USE AND MISUSE OF HISTORY IN
STATUTORY INTERPRETATIONT

STEVEN F. SHATZ*

A page of history is worth a volume of logic.!

In 1871, in a rearguard action to protect the gains‘of Reconstruction from the
Southern reaction, the 42nd Congress enacted the Civil Rights Act of 1871 {commonly
known as the Ku Klux Klan Act). Section 2 of the Ku Klux Klan Act provided criminal
penalties and civil liability for conspiracies “for the purpose of depriving, either directly
or indirectly, any person or class of persons of the equal protection of the laws, or of
equal privileges and immunities under the laws . ...” Shortly after the enactment of
the Ku Klux Klan Act, the Supreme Court embarked on a series of cases which, by 1883,
had largely dismantled the legal achievements of Reconstruction.® Section 2 survived for
only twelve years. In 1883, the Supreme Court in United States v. Harris* held unconsti-

tCopyright ® 1986 Boston College Law School,

* Professor of Law, University of San Francisco School of Law; A.B., 1966, University of
California (Berkeley), ].D.. 1969, Harvard University, I would like to acknowledge gratefully the
very substantial research assistance given to me in the preparation of this article by Ruth Robinson,
J.D. 1984, US.F.

! Frankfurter, ]. in Ulman v. United States, 350 U.S. 422, 438 (1955) (quoting New York Trust
Co. v. Eisner, 256 U.5. 345, 349 {1921)).

z Act of April 20, 1871, ch. 22, § 2, 17 Stat. 13, The civil conspiracy portion of § 2 was originally
codified in 1874 as Rev. Stat. § 198(0(3). [t later appeared as 8 U.S.C. § 47(3) and, for a short time,
as 42 U.S.C. § 1985(c). lrrespective of its codification at a particular point in time, it will be referred
to throughout this article as it presently appears, 42 U.8,C. § 1985(3), The section reads in full:

If two or more persons in any State or Territory conspire or go in disguise on the
highway or on the premises of another, for the purpose of depriving, either directly
ar indirectly, any person or class of persons of the equal protection of the laws, or of
equal privileges and immunitics under the laws; or for the purpose of preventing or
hindering the constituted authorities of any State or Territory from giving or securing
1o all persons within such State or Territory the equal protection of the laws; or if two
or more persons conspire to prevent by force, intimidation, or threat, any citizen who
is lawfully entitled to vote, from giving his support or advocacy in a legal manner,
toward or in favor of the election of any lawfully qualified person as an elector for
President or Vice President, or as a Member of Congress of the United States; or to
injure any citizen In person or property on account of such support or advocacy; in
any case of conspiracy se1 forth in this section, if one or more persons engaged therein
do, or cause to be done any act in furtherance of the object of such conspiracy,
whereby another is injured in his person or property, or deprived of having and
exercising any right or privilege of a citizen of the United States, the party so injured
or deprived may have an action for the recovery of damages occasioned by such injury
or deprivation, against any one or more of the conspirators.
Id.

. 3 See Civil Rights Cases, 109 U.S. 3 (1883); United States v. Cruikshank, 92 U.S. 542 (1876);
Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1872). See generally Gressman, The Unhappy History of
Civil Rights Legistation, 50 Micn. L. Rev. 1323 (1952),

1106 U.S. 629, 644 (1883).
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tutional the criminal portion of Section 2 (Rev. Stat. Section 5519) on grounds that would
have applied as well to the civil conspiracy provisions of the section, which are presently
codified at 42 U.S.C. Section 1985(3). Consequently, during the succeeding 88 years,
Section 1985(3) was invoked infrequenty, and the Court had only one occasion to
consider, and reject, a cause of action brought under the section.?

In 1971, one hundred years after the enactment of the Ku Klux Klan Act and in
the waning days of the civil rights movement, the Supreme Court resurrected Section
1985(3) by upholding a cause of action under the section in Griffin v. Breckenridge.® The
second life of the section, however, was no longer than the first. Beginning in 1971, at
about the same time that it revived Section 1985(3), the Supreme Court, in a pattern
reminiscent of its predecessor one hundred years earlier, decided a series of cases which
reversed or limited many of the legal gains of the civil rights movement. The bulk of
these decisions drastically restricted the application of Section 1983, the principal sur-
viving portion of the Ku Klux Klan Act.” In 1983, one hundred years after Harris and
but twelve years after Griffin, the Supreme Court apparently again dealt Section 1985(3)
a mortal blow in United Brotherhood of Carpenters v. Scott.® In Harrs, the Court invalidated
Section 2 by interpreting it broadly and then finding it unconstitutional. By contrast, in
Carpenters, the Court simply eviscerated Section 1985(3) by giving it an apparently narrow
interpretation, which the lower courts have since applied in an exceedingly restrictive
fashion.

In Gniffin, the Court had concluded that the “equal protection of the laws” and
“equal privileges and immunities” language of 1985(3) made "class-based animus” an
element of a cause of action under the section. In Carpenters, the Court referred to
legislative history for its conclusion that the 42nd Congress primarily intended to deal
with racially motivated conspiracies, and it therefore held that only racial and perhaps
political, class-based animus was meant to come within Section 1985(3).° Assuming, as

% See Collins v. Hardyman, 341 U.S. 651, 661 (1951),

5403 U.S. 88 (1971).

? Section 1 of the Ku Klux Klan Act was the forerunner of the present 42 U.S.C. § 1983,
Section 1983 provides:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects or causes to be
subjected, any citizen of the United States or other person within the jurisdiction
thercof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress . . ..

42 U.8.C. § 1983 (1982). On the one hand, the Court accomplished the restriction of Section 1983
by statutory interpretation. See, e.g., Hudson v. Palmer, 468 U.S. 517 {1984) (holding that there is
no Section 1983 action for denial of due process when the state affords adequate administrative or
Jjudicial remedies for the plainti{f’s loss); Parrau v. Taylor, 451 U.S, 527 (1981). On the other hand,
the Court accomplished the restriction through various collateral doctrines. The Court held that
Section 1983 was limited by various preexisting doctrines (res judicata, and collateral estoppel). See
Allen v. McCurry, 449 U.S. 90, 105 (1980); Edelman v, Jordan, 415 U.S8. 651, 678 (1974) (Eleventh
Amendment). The Court also limited Section 1983 through the development of a new and sweeping
comity doctrine. See Younger v. Harris, 401 U.S, 37 (1971). See also Fair Assessment in Real Estate
v. McNary, 454 U.S. 100, 113-15 (1981); Moore v. Sims, 442 U.S. 415 (1979); Rizzo v: Goode, 423
U.S. 362 (1976).

8463 U.S. 825 (1983).

® fd. at 836-38. The Court also attempted to buttress its interpretation of Section 1985(3) by
adverting to the supposed practical problems that would result from giving the language of the
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the Court did, that Congressional intent can be determined,™ and given the necessarily
indeterminate nature of historical evidence, such a determination should have involved
a careful analysis of the widest range of historical material. The Court in Carpenters,
however, did not engage in such an analysis. Rather, it made only passing reference to
the legislative history of Section 1985(3) and made no reference o contemporanecus
constructions of the statute. Nor did the Court examine the language, legislative history,
and contemporaneous constructions of the statute in light of more general historical
materials concerning the context in which the statute was passed.

As a result, the Court misinterpreted the statute in two critical respects. The Court's
virtual equation of class-based animus with racial animus is not supported by the historical
evidence on Congressional intent. In addition, the Court’s failure to give meaning to the
distinction made by Congress between “equal protection of the laws” and “equal privi-
leges and immunities” defeats the broad Congressional purpose of protecting the dem-
ocratic process from attacks by antidemocratic forces. Nevertheless, despite the Carpenters
decision, Section 1985(3) remains on the books, and the lower courts continue to wrestle
with cases brought under it. Thus, inevitably, the Supreme Court will again deal with
Section 1985(3) and have an opportunity to correct its mistakes, and in the section’s
third life, it may yet achieve its intended effect.

Part I of this article will trace the tortuous history of Section 1985(3) from its
enactment through the lower courts’ current attempts to apply the Carpeniers decision.
Part II will discuss the Court's flawed class-based animus analysis and will conclude,
based on a much fuller examination of the historical materials bearing on legislative
intent, that Congress had no intent to limit the application of Section 1985(3) to con-
spiracies directed against particular classes. Finally, Part 111 will offer an alternative
construction of the section that is grounded in the distinction Congress intended between
“equal protection of the laws” and “equal privileges and immunities” and more consistent
with the historical evidence of legislative intent.

[. T:iE HisTory oF SEcTION 1985(3)

A. The Passage of the Ku Klux Klan Act and the First Death of Section 1985(3)

On March 23, 1871, President Grant responded to a renewed wave of politically
inspired terrorism which was sweeping the South by sending an urgent message to
Congress requesting immediate legislation.'! Five days later, Representative Shellabarger

section full play. fd. at 836, 838—39. Even if this concern were valid, it could not justify the particular
limitations the Court placed on the statute.

W Iy is certainly debatable whether the whole enterprise of attempting to ascertain legislative
intent is valid and/or relevant, See generally Gordon, Critical Legal Histories, 36 Stan, L. Rev, 57
(1984); Brest, The Misconceived Quest for the Original Understanding, 60 B.U.L. Rev. 204 (1880). Much
of the debate about the value of legislative history has centered around the interpretation of the
Constitution, and it could be argued that a different analysis should be applied to the use of
legislative intent in statutory interpretation.

"' The legislative history of the Act has been discussed by the Supreme Court on numerous
occasions. See Monell v. New York City Dept. of Social Serv,, 436 U.S. 658, 665-89 (1978); Monroe
v. Pape, 365 U.S. 167, 172-85 (1961). See also Carpenters, 463 US. at 841-47 (Blackmun, |,
dissenting); Griffin, 403 U.S. at 96-102. See generally Comment, A Construction of Section 1985(c) in
Light of Its Original Purpose, 46 U. Cu1. L. Rev. 402 (1979) [hereinafter Comment, A Construction].
Although the present article disagrees with the author of this Comment as to the proper interpre-



914 BOSTON COLLEGE LAW REVIEW [Vol. 27:911

introduced H.R. 320, which was to become the Ku Klux Klan Act. The bill was tiled,
“An Act to Enforce the Fourteenth Amendment and for other Purposes.” Section 1 of
the Act, the forerunner of the present 42 U.5.C. Section 1983, constituted the attempt
to enforce the fourteenth amendment. The remaining sections had the “other purpose”
of suppressing Ku Klux Klan violence in the Southern states.'? As originally introduced,
Section 2 of the bill made it a crime 10 conspire to violate the “rights, privileges and
immunities to which a citizen is entitled under the Constitution and laws,” by acts, which,
it committed in an area under the jurisdiction of the United States, would constitute
“murder, manslaughter, mayhem, robbery, assault and battery, perjury, subornation of
perjury, criminal obstruction of legal process or resistance of officers . . ., arson, or
larceny ... ."1®

Predictably, H.R. 320 was opposed by all the Democrats in the House, and a number
of Republicans voiced concern about the breadth of Section 2. Given that many members
of Congress apparently interpreted deprivations of “rights, privileges and immunities,”
to include all deprivations of life, liberty, or property,™* the section could have been
broadly interpreted to punish any crime committed by two or more persons. So inter-
preted, the section would have usurped the states’ criminal jurisdiction.'* Although some
Republicans were prepared to pass the section as written rather than engage in “consti-
tutional hair-splitting,”'¢ the objectors drafied an amendment to Section 2 that contained
the present language of Section 1985(3). Representative Shellabarger, the bill's sponsor,
introduced the amendment and explained the purpose of the amendment as follows:

The object of the amendment is . . . o confine the authority of this law 1o
the prevention of deprivations which shall attack the equality of rights of
American citizens; that any violation of the right, the animus and effect of
which is to sirike down the citizen, to the end that he may not enjoy equality
of rights as contrasted with his and other citizens’ rights, shall be within the
scope of the remedies of this section.!”

tation of ambiguous legislative history, see infra note 17, the author’s summary of the history is
complete.

2 Monell, 436 U.S. a1 665.

1* ConG. GLosi, 42nd Cong., Ist Sess. 317 (1871) [hereinafier GLoBE) (remarks of Rep. Shel-
labarger).

" See infra 1ext accompanying notes 191-94.

3 This was the position of Rep. Willard, the drafter of the subsequent limiting amendment.
Conc. GLoek App., 42nd Cong., 1st Sess. 188 [hereinafter GLOBE APpr.].

% Jd. at 73 (remarks of Rep. Blair).

V" Globe supra note 13, at 478 (remarks of Rep. Shellabarger). It is unclear whether the
amendment was substituted simply to clarify the intent of the section as originally drafted or, on .
the other hand, to limit the scope of the section. The author of Comment, A Construction, supra
note 10, developed an interpretation of the section based on the theory that because some moderale
Republicans were concerned about the constitutionality of the section as introduced and because
the mederates’ votes were needed to pass the bill, the final version of the section must have
represented a compromise limiting the scope of the section.

The theory depends on two premises, neither of which can be proved. The first is that the
moderates all had a consistent view of Congress's constitutional power. In fact, the evidence is to
the conurary. For example, Representative Cook, a moderate and one of the authors of the amend-
ment, expressed a view of Congressional power as sweeping as that of any radical: "Congress may
legislate to protect any right the denial of which by a State court would give the citizen affected
thereby a right 10 appeal to the Supreme Court of the United States for redress.” GroBe, supre
note 13 at 485 (remarks of Rep. Cook). And Represemative Garfield, who is cited as the spokes-
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The statute, as amended, passed both houses and was signed into law by President Grant
on May 3, 1871.:8

Twelve years after passage of the Ku Klux Klan Act, the Supreme Court first
considered the constitutionality of Section 2. In United States v. Harris,'® the Court
interpreted the criminal portion of the section, which was then codified as Rev. Stat.
Section 5519. At issue was the validity of an indictment charging a violation of the section
by twenty men who took four prisoners from jail and beat them. The Court had no
trouble finding that the section was meant to cover the conduct, despite the absence of
state action, stating that “Section 5519, according to the theory of the prosecution, and
as appears by its terms, was framed to protect from invasion by private persons, the
equal privileges and immuntities under the laws, of all persons and classes of persons.”20
The Court then examined whether any provision of the Constitution authorized such a
statute. The Court found no authority in the fourteenth amendment to protect individ-
uals from invasions by private persons because that amendment required state action
for its application and neither Section 5519 nor the indictment referred to state action.2!
The Court also found no authority under the thirteenth amendment because a prohib-
ition of slavery offered no support for Section 5519, which could have been applied to
a conspiracy against a white person.2

Four years later, in Baldwin v. Franks,?® the Court again set aside a conviction obtained
under Section 5519. In Baldwin, the prosecution attempted to distinguish Harris on the
ground that the victims in Baldwin were alien Chinese and Section 5519 was constitutional
to the extent that it was enforcing terms of the treaty between the United States and the
Emperor of China. The Court rejected the argument because, even if the statute would
have been constitutional as applied to aliens protected by a treaty, Section 5519 already
had been held unconstitutional in at least some of its applications. The Beldwin Court

person for the moderates’ point of view, had taken the “radical” position only a year carlier in
voting for the 1870 Civil Rights Bill. H. Frack, THE ADOPTION OF THE FOURTEENTH AMENDMENT
238-40 (1908).

The second premise is that the moderates would have broken ranks with their party and voted
against the bill if it were not to their liking. Even assuming that there was a substanuive difference
between the views of the two wings of the party, it is impossible to tell which wing compromised its
views because the vote on the bill was strictly along party lines. For example, Representative
Farnsworth, who found even the “maoderate” position too radical, voted for the bill. GLOBE, supra
note t3, at 115, 522, The view of contemporaries was that, to the extent there was a difference,
the radicals had prevailed: “it is one of the most stringent measures against the Ku Klux that has
been offered in the House and was so radical that its best friends hardly hoped 10 pass it.” New
York Herald, Apr. 7, 1871, at 6. This has also been the view of historians. See, e.g., A. TRELEASE,
WHITE TERROR 388 (1971).

The amendment was adopted, and the bill passed the House on April 7, 1871. GLOBE, supra
note 13, at 522. The Senate added certain amendments without altering the language of what was
1o become Section 1985(3) and sent the bill to conference on April 14, 1871, Id. at 709,

18 Proclamation of President Grant on May 3, 1871.

2106 U.5. 629 (1883).

2 Id. at 637.

1 Id. at 637-40.

2 /4, at 640-43, The Court also dismissed the fifteenth amendment and Article 1V, §2 as
possible authority. The fifteenth amendment was dismissed because unlike Section 5519, the hf-
teenth amendment was limited o protecting the right to vote. fd. at 637. Article 1V, § 2 was
dismissed because, unlike Section 5519, it was limited by a state action requirement. fd. a1 643-44,

120 U.S. 678 (1887).
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concluded that because the constitutional and unconstitutional applications were not
defined by separable provisions, the entire statute had to fall.24

The Harris and Baldwin decisions not only invalidated the criminal conspiracy por-
tion of the statute, but appeared, by like reasoning, to doom Section 1985(3) as well. As
a result, in the one hundred years between Harris and Griffin, Section 1985(3) was invoked
infrequently, and the Supreme Court decided only one case brought under the section,
Collins v. Hardyman.?® In Collins, plaintiffs were members of a political group opposed to
the Marshall Plan. The plaintiffs alleged that the defendants, members of the American
Legion, had attacked them and broken up their meeting because of defendants’ contrary
political views. In a 6-3 decision, the Court ook an.entirely different approach from
that taken in Harris and Baldwin and found that the plaintiffs had no cause of action
because the statute did not cover purely private discrimination. The Court stated:
“[pJtaintiffs’ rights were certainly invaded, disregarded and lawlessly violated, but neither
their rights nor their equality of rights under the law have been, or were intended to
be, denied or impaired.”® The Court then laid the groundwork for the later misinter-
pretation of the purpose of Section 1985(3). In explaining the significance of the term
“equal” in the section, the Court said: “That accords with the purpose of the Act to put
the lately freed Negro on an equal footing before the law with his former master.”” The
dissenting opinion in Collins argued, as the Court had held in Harris, that Congress’s
intent was in fact to reach such wholly private conduct.?® Thus, in the only decision
between Harris and Griffin, the Court divided over an issue on which the earlier Harris
court was, and the later Griffin court would be, unanimous. As a result, the Court failed
to reach the issues which would troubie the Court in Grifin and the post-Griffin cases.

B. Griffin v. Breckenridge and the Second Life of Section 1985(3}

In 1971, one hundred years after the enactment of the Ku Klux Klan Act, the
Supreme Court, for the first time, upheld a cause of action under the conspiracy section.
In Griffin v. Breckenridge,® the black plaintiffs alleged that they were traveling in Missis-
sippi and were pulled from a car and beaten by the defendants. The plaintiffs alleged
that they were attacked because the defendants mistakenly thought the car’s driver was
a civil rights worker and that the defendants intended thereby to deny plaintiffs their:

freedom of speech, movement, association and assembly; their right to pe-
tition their government for redress of their grievances; their rights to be
secure in their persons and their homes; and their rights not to be enslaved
nor deprived of life and liberty other than by due process of the law.

The Griffin Court began its decision by adopting the position of the dissent in Collins.
After examining the legislative history of Section 1985(3) and the Harris Court's contem-

# Id. at 687. This basis for the Court’s holding was later rejected in United States v. Raines,
362 U.S. 17, 20-24 (1960).

%341 U.S. 651 (1951). In two other cases which reached the Supreme Court, the plaintiffs
asserted a cause of action under Section 1985(3), but the Court did not discuss the section. See
Tenney v. Brandhove, 341 U.S. 367 (1951); Snowden v. Hughes, 321 U.S. 1 (1944).

8 Colling, 341 U.S. at 661.

27 [d.

# Id. at 563—64 (Burton, ]., dissenting).

2 403 U.S. 88 (1971).

% [d. at 90 (quoting from the Complaint at paragraphs 5, 12).
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poraneous construction of the section and after taking into dccount the obligation 10
accord civil rights statutes “a sweep as broad as [their] language,"! the Court concluded
that the section was meant to reach wholly private conduct. The Court listed the elements
of a cause of action under the section: (1) a conspiracy; (2) for the purpose of depriving,
either directly or indirectly, any person or class of persons of the equal protection of the
laws, or of equal privileges and immunities under the laws;*® (3) an act in furtherance
of the conspiracy; (4) whereby a person is either injured in his or her person or property
or deprived of any right or privilege of a citizen of the United States.*

The Court then was obliged to address a question not reached in Collins — whether
the statute, as so interpreted, was constitutional. The Court first held that the constitu-
tionality of the statute was to be determined with respect to the particular facts of the
case in question.* The Court then held that the statute, as applied to the allegations of
the case — that defendants attacked the black plaintiffs, who were traveling on public
roads, because they believed the driver was a civil rights worker — could be upheld
under either the thirteenth amendment’s prohibition of slavery or the constitutional
right to travel %

Perhaps because the facts alleged by the plaintiffs in Griffin were so close to the facts
which prompted passage of the statute in the first place, the Court was not forced to
define the scope of Section 1985(3) and, in particular, the second element of the cause
of action. Thus, even while the Court unanimously upheld the plaintiffs’ cause of action,
the imprecision of Justice Stewart’s opinion created two problems which further pro-
pelled the Court toward its later misconstruction of the section in Carpenters. The first
problem was the Court's statement that “racial or, perhaps otherwise class-based animus”
was an element of the cause of action.’® The statement contained two dubious implica-
tions: first, that “class-based animus” could be treated as an element separate from the
“protection of the laws” or “privileges and immunities” language of the section and
second, that racial animus was the sole or principal concern of the Congress which
enacted the Ku Klux Klan Act.

The second problem was Justice Stewart’s failure to specify whether the cause of
action was sustained because plaintiffs alleged a deprivation of equal protection of the
laws, a deprivation of equai privileges and immunities, or both. As a result of this failure,
the Court did not even address the critical questions posed by the different prongs of

% fd. at 97 (quoting United States v. Price, 383 .S, 787, 801 (1965)).

* fd. at 102-03. The Court interpreted the term “equal,” which was added by the limiting
amendment to the original bill, to require allegation and proof that there existed “some racial, or
perhaps otherwise class-based, invidiously discriminatory animus behind the conspirators’ action.”
Id. at 102.

3 Id. au 102-03.

3 [d. at 104. The Court stated: “Consequently, we need not find the language of Section 1985(3)
now before us constitutional in all its possible applications in order to uphold its facial constitution-
ality and its application to the complaint in this case.” /d.

* Id. at 104-06. It should be noted that neither of these constitutional bases for upholding this
application of Section 1985(3) was discussed by the 42nd Congress in the extensive debate over the
constitutionality of the Act. Only two Republicans, Representative Wilson and Senator Sumner,
mentioned the thirteenth amendment (in conjunction with the fourteenth amendment) as possibte
support for the bill, see GLon, supra note 13, at 481, 650, and although several members of Congress
voiced concern about the effect of the Klan attacks on freedom of travel in the South, no one
suggested the right of travel as authority for the bill.

* Griffin, 403 U.S. a 102,
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the statute: in the case of the equal protection prong, how could private parties deprive
persons of protection of the laws, and in the case of the privileges and immunities prong,
what would be the privileges and immunities encompassed by the statute? This impre-
cision in the Court’s treatment of the second element of the cause of action haunted the
second life of Section 1985(3). '

Between Griffin and Carpenters, the Supreme Court decided only one case inter-
preting Section 1985(3). In 1979, Great American Federal Savings & Loan Association v.
Novotny®” presented a situation about as far from Klan attacks on Reconstruction as could
be fit within the language of the statute, and for that reason, the Court’s rejection of
plaintift’s cause of action did liule to clarify the meaning of the section. The plaintiff in
Novotny was a man who sued his former employer alleging that he was dismissed for
advocating equal employment opportunities for women. He claimed,. and the Third
Circuit agreed, that he stated a cause of action under Section 1985(3) when he alleged
that the defendant had deprived him of his Title VII rights because-of a class-based
animus against women.® The Supreme Court disagreed, however, first stating that,
“[slection 1985(3) provides no substantive rights . .. ."* The Court then found that Title
VII rights could not be asserted within the “remedial framework” of section 1985(3)
because that would defeat Congress's intent to require Title VII complainants to follow
the procedures specially established in Title VIL%

Meanwhile, in the twelve years between Griffin and Carpenters, the lower courts
struggled to interpret Section 1985(3) in a myriad of fact situations but reached no
consensus on how to approach the two questions created by the analytical framework of
the Griffin opinion: what classes were meant to be protected under the “equal” language
of the statute, and what were the “laws” or “privileges and immunities” whose violation
was reached by the statute?*! In approaching the class-based animus issue, the courts
agreed that Section 1985(3) was not hmited in its reach to situations involving racial

3 442 U.S, 366 (1979),

3 Novotny v. Great Am. Fed. Sav. & Loan Ass'n, 584 F.2d 1235 (3rd Cir. 1978) (en banc),
vacated and remanded, 442 U.S. 366 (1978).

3 Noveiny, 442 U.S. at 372,

w0 Id, at 376, Justices Powell and Stevens would have gone further and limited Section 1985(3)
to reach only those conspiracies that violate “fundamental rights derived from the Constitution.”
id. at 379 (Powell, |,, concurring); id. at 381 (Stevens, ., concurring). Justice White dissented in an
opinion joined by Justices Brennan and Marshall. fd. at 385 (White, J., dissenting). In his dissent,
Justice White stated 1wo things which seem curious in light of his later opinion for the Court in
Carpenters. On the subject of class-based animus, Justice White noted that the Court had assumed
correctly that class-based animus other than racial animus was covered by Section 1985(3) and that
animus toward someone because of his or her sex clearly was covered. Id. at 389 n.6 (White, |.,
dissenting). Justice White also questioned the Court’s conclusion that the section was solely remedial
and did not create any substantive rights. Id. at 388-91 (White, ]., dissenting).

4l Less frequently, other issues divided the circuits. The meaning of “conspiracy” when applied
1o entities occasioned some problems. Compare Novotny, 584 F.2d at 1245-55 with Herrmann v.
Moore, 576 F.2d 453 (2d Cir.), cert. denied, 439 U.S. 1003 (1978). See generally Note, Intracorporate
Conspiracies Under 42 U.8.C. Section 1985(c), 92 Harv. L. REv. 470 (1978). Similarly, the question of
whether one not a member of the class against whom the animus was directed could sue under
Section 1985(3) produced inconsistent answers. Compare Canlis v. San Joaquin Sheriff's Posse
Cormitatus, 641 F.2d 711, 720-21 (9th Cir.}, cert. denied, 454 U.S. 967 (1981) with Novolny, 584 F.2d
at 1241-45.
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animus.*? They also agreed that to invoke the section, a plaintiff would at least have to
show animus toward a class qua class, as opposed to animus toward a group of persons
arising from personal disputes or engendered by the victims’ actions on a particular
occasion. 43

The Third Circuit* and some district courts*s indicated that Section 1985(3) should
apply only to classes defined by immutable characteristics.® None of these courts, how-
ever, explained why the section should apply to all classes defined by “immutable char-
acteristics” or should exclude all other classes. A somewhat different approach was to
apply Section 1985(3) to all “suspect classes.”” This type of analysis meant that Section
1985(3) was found 1o protect religious groups in addition 10 some groups defined by
immutable characteristics.*® All of the circuits which actually dealt with the issue also
applied Section 1985(3) to classes defined by political views and associations.*® The Sixth
Circuit, in an early case and by way of dictum indicated that Section 1985(3) should
apply to all classes.®® No other court read the class-based animus requirement so broadly.

42 See cases cited infra notes 46-49.

* In short, a group of persons suffering a common injury as the result of a conspiracy was not
necessarily a class within the meaning of the Section. Silkwood v. Kerr-McGee Corp., 637 F.2d 743,
748 (10th Cir. 1980), cert. denied, 454 U.S. 833 {1981}, See also Browder v. Tipton, 630 F.2d 1149,
1149-51 (6th Cir. 1980) (people crossing picket line not a class); Askew v. Bloemaker, 548 F.2d
673, 678 (7th Cir. 1976) {family subject to a police raid not a class); Hughes v, Ranger Fuel Corp.,
Div. of Pitsen Co., 467 F.2d 6, 10 (4th Cir. 1972) (individuals wking photographs of industrial
pollutors not a class).

* See Carchman v. Korman Corp., 594 F.2d 354, 355-56 (3d Cir.}, cert. denied, 444 U.S. 898
(1979).

15 See Kent Island Joint Venture v. Smith, 452 F. Supp. 455, 459 (D. Md. 1978); Heyn v. Board
of Supervisors, 417 F. Supp. 603, 607-08 (D, La. 1976}, aff'd, 550 F.2d 1282 (5th Cir. 1977);
Bellamy v. Mason's Stores, Inc., 368 F. Supp. 1025, 1026-27 (D. Va. 1973), off 'd, 508 F.2d 504 (4th
Cir. 1974).

48 A number of courts applied Secton 1985(3) to classes defined by nonracial immutable
characteristics. See People by Abrams v, |1 Cornwell Co., 695 F.2d 34, 42—43 (2d Cir. 1982) (physical
disability); Life Ins. Co. of N. Am. v. Reichardt, 591 F.2d 499, 505 (9th Cir. 1979) (gender); Novotny,
584 F.2d at 1243—44 (gender); Conroy v. Conroy, 575 F.2d 175, 177 (8th Cir. 1978) (gender);
Marlowe v. Fisher Body, 489 F.2d 1057, 1065 (6th Cir. 1973) (national origin). See alse Silkwood, 460
F. Supp. at 407 (dictum}, aff’d, 637 F.2d 743 (10th Cir. 1979), cert, denied, 454 U.S. 833 (1981).

7 See Kirkpatrick v. Seligman & Latz, Inc., 636 F.2d 1047, 1049-50 (5th Cir. 1981).

1 See Taylor v, Gilmaruin, 686 F.2d 1346, 1355-60 (10th Cir. 1982), cert. denied, 459 U.S. 1147
(1983); Ward v. Conner, 657 F.2d 45, 47-48 (4th Cir. 1981), cert. denied, 455 U.S. 907 (1982);
Marlowe, 489 F.2d at 1065 (6th Cir. 1973). Se¢ also Silkwood, 460 F. Supp at 407. This approach
apparently looked to fourteenth amendment jurisprudence 1o limit the Section, but in fact, the
equal protection clause of the fourteenth amendment, although applied more strictly in the case of
“suspect”™ classes, has never been limited in its application to particular classes.

9 See Keating v. Carey, 706 F.2d 377, 387 (2d Cir. 1983) (Republicans); Hampton v. Hanrahan,
600 F.2d 600, 623 (7th Cir. 1979) (members of the Black Panther party), modified on other grounds,
446 U.S. 754 (1980); Means v. Wilson, 522 F.2d 833, 838 (8th Cir. 1975) (political opponents of a
tribal officer), cert. denied, 424 U.S. 958 (1976); Glasson v. City of Louisville, 518 F.2d 899, 910-12
(6th Cir.) (political opponents of Richard Nixon), cert, denied, 423 U.S. 930 {1975); Cameron v.
Brock, 473 F.2d 608, 610 (6th Cir. 1973) (supporters of a political candidate). See also Stlkwood, 460
F. Supp at 407. Such an interpretation was entirely consistent with Congress’ view that the Klan
was primarily a political organization.

30 Azar v. Conley, 456 F.2d 1382, 1386-87 n.5 (6th Cir. 1972).
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Rather, the lower courts generally found that the section did not protect classes other
than “immutable characteristic” classes, “suspect” classes, and “political” classes.*!

The lower courts followed the lead of the Supreme Court in Griffin and gave
relatively little attention to the meaning of “protection of the laws” and “privileges and
immunities.”® When the circuits considered the meaning of these phrases, however,
they divided on a number of levels. Following Griffin, it was clear that Section 1985(3)
could be applied to violations of federal constitutional righits held as against private
persons®® and, presumably, to violations of federal constitutional rights held as against
the federal or state governments, when federal or state officials were involved in the
conspiracy.* Whether Congress intended Section 1985(3) to create a cause of action for
private interference with rights held only as against the federal or state governments,
such as first amendment rights, was the subject of serious dispute. The issue of whether
Section 1985(3) was meant to protect such rights from the actions of private parties also
became confused with the question of whether Congress, under the Constitution and
particularly under the fourteenth amendment, section 5, could create such a cause of
action. Both the Eighth® and the Third Circuits took the position that, because Con-
gress could act under section 5 of the fourteenth amendment to reach private persons
in order to effectuate the rights guaranteed against the states in section 1 of the four-
teenth amendment, it presumably did so in Section 1985(3).*” By contrast, the Fourth®
and Seventh?® Circuits reasoned that Section 1985(3) was strictly remedial and that there
was no independent right enforceable against private persons created by the first or
fourteenth amendments.®® While the lower courts generally agreed that a violation of
federal statutory rights could be the basis for a Section 1985(3) action,* they disagreed
over whether a violation of state-created rights could support a cause of action.®

» Among the classes found unprotected were those based on economic status, economic asso-
ciation, sexual orientation, status as litigants, and former residency. See Creative Environments, Inc.
v. Estabrook, 680 F.2d 822 (1st Cir.), cert. denied, 459 U.S. 989 (1982) {economic status); Kimble v.
D.J. McDuffy, Inc., 648 F.2d 340 (5th Cir.), cert. denied, 454 U.5. 1110 (1981) (status as litigants);
DeSantis v. Pacific Tel. & Tel. Co., 608 F.2d 327 (5th Cir. 1979) (sexual orientation); Lessman v.
McCormick, 591 F.2d 605 (10th Cir. 1979) (economic status); Morgan v. Odem, 552 F.2d 147 (5th
Cir. 1977) (former residency); McLellan v. Mississippi Power & Light Co., 545 F.2d 919 (5th Cir,
1977) (en banc) (economic status); Arnold v. Tiffany, 487 F.2d 216 (Sth Cir. 1973), cert. denied, 415
U.5. 984 (1974) (economic association).

52 The lower courts also followed the Supreme Court in failing to distinguish between equal
protection and equal privileges and immunities.

33 See, e.g., Means, 522 F.2d at 838 (right to vote in a federal election).

¥ See, e.g., Cameron, 473 F.2d at 610 (conspiracy among state officials to interfere with first
amendment rights).

55 Action v. Gannon, 450 F.2d 1227, 1235 (8th Cir. 1971) (en banc).

36 Richardson v. Miller, 446 F.2d 1247, 1249 (3rd Cir. 1971).

5% Action, 450 F.2d at 1234-38; Richardson, 446 F.2d at 1249,

% Bellamy, 508 F.2d at 507.

# Murphy v. Mount Carmel High School, 543 F.2d 1189, 119495 (7th Cir. 1976).

% Id.; Bellamy, 508 F.2d at 507. See also Novotny, 442 U.S. at 382 (Stevens, ]., concurring).

! £ g, Fisher v. Shamburg, 624 F.2d 156, 160-61 (10th Cir. 1980). But see Novotny, 442 U.S.
at 379 (Powell, ]., concurring); id. at 381-82 (Stevens, ., concurring).

% Compare Reichardt, 591 F.2d at 505 (Section 1985(3) not limited to deprivations of federal
rights) with Kinniburgh v. Burlington N. R.R., 568 F. Supp. 655 (D. Mont. 1983) {Section 1985(3)
action cannot be based on state law entitlement). See also Scott v. Moore, 640 F.2d 708, 718 n.7 (bth
Cir. 1981). .
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C. Carpenters v. Scott and the Second Death of Section 1985(3)

1. The Facts and Lower Court Decisions

The Carpenters case arose out of an incident of labor violence at a construction
project of the Cross Construction Co. near Port Arthur, Texas. Cross had hired a number
of non-union workers from out of the area, and although no union was then trying o
organize Cross, local residents warned Cross's workers that Port Arthur was a “union
area” and that Cross's policy of hiring non-union workers could lead to trouble.® The
Court of Appeals for the Fifth Circuit summarized the incident as follows:

On the morning of January 17, after most of the Cross employees had
arrived at work, a crowd of nearly three hundred people assembled at the
main access road leading to the Cross construction site . . . . The crowd began
to get unruly, pushing and shoving the remaining Cross workers as they
arrived. Nevertheless, Cross's employees began work as usual. Then, shortly
after 7:00 that morning, a group of four pickup trucks, each carrying be-
tween twelve and eighteen persons, emerged from the crowd gathered at
the access road and drove onto the jobsite. Plaintiff Scott went out to meet
the intruders and to request them to leave the area, but one of them ap-
proached Scott and said, "Man, you all have got to be crazy ... this s a
union town.” Scott told his interlocutor that they did not want any trouble,
and he attempted to gather together the other employees and to leave the
jobsite. However, before he could complete his mission, someone stepped
out of the group and struck him on' the head. Suddenly, the mob swarmed
over the construction site, brutally beating Cross and his employees with iron
rods and wooden boards, overturning and setting fire to the trailer that
served as the construction site office, smashing automobile and truck wind-
shields, and vandalizing company ools and equipment.®

Cross and two of the employees brought suit under Section 1985(3) seeking injunctive
relief and damages against various unions and individuals.

The district court upheld the cause of action under 1985(3) and granted judgment
for the plaintiffs.# The court found a deprivation of the protection of the laws because
the defendants had conspired to and did violate state criminal and civil laws.® The court

& Scott v. Moore, 461 F. Supp. 224, 226 (E.D. Tex. 1978), rev'd in part and aff'd in pert, 640
F.2d 708 (5th Cir. 1981}, rev'd in part and aff 'd in part, 680 F.2d 979 (5th Cir. 1982) (en banc) rev'd
sub nom. United Bd. of Carpenters v. Scott, 463 U.S. 825 (1983).

64 Seott v. Moore, 680 F.2d 979, 983-84 (5th Cir. 1982) ((en banc), rev'd sub nom., United Bd.
of Carpenters v. Scou, 463 U.S. 825 (1988)).

85 Seott, 461 F. Supp. at 231,

56 [d. aL 228—30. The court went on 10 say: “men and women have the right to associate or not
to associate with any group or class of individuals, and concomitantly, 1o be free of violent acts
against their bodics and property because of such association or nen-association.” /d. at 230. Having
already found a Section 1985(3) cause of action based on the violation of state laws, the district
court confused the issue {and ultimately the analysis of the Court of Appeals) by introducing the
possibility of a violation of the “right to associate.”
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found that the defendants acted with class-based animus against “non-union laborers
and employers of non-union laborers.”s?

On appeal, a panel of the Fifth Circuit affirmed the judgment in part and reversed
in part,® but rehearing en banc was granted. A divided Fifth Circuit again affirmed in
part and reversed in part.®® The twelve judges constituting the majority agreed with the
district court that the plaintiffs had a cause of action under Section 1985(3), but they
differed with the district court in their analysis.”™ Where the district court had sustained
the cause of action on the grounds that defendants had conspired to violate state laws
with class-based animus, the majority of the court of appeals affirmed on the grounds
that the defendants had conspired to deprive plaintiffs of their first amendment rights.™
On the subject of class-based animus, the majority of the court of appeals found that
the 1871 Klan was a political organization whose victims were almost always selected
because of their association with the Republican Party. The court concluded that the
plaintiffs’ class was like the 1871 Republicans and was therefore covered by the section
in that the class was attacked because of the members’ exercise of their right of association
and because of pervasive regional hostility toward the members’ views.™

Ten judges dissented.”™ The principal dissent, signed by eight judges, disagreed with
the majority on both critical issues: whether a right was violated and whether there was
a showing of class-based animus.™ The dissenters argued that the constitutional right of

57 1d. at 230. There is a serious question whether the court correctly described the attackers’
motive and whether there was any class-based animus at all. It seems more reasonable 1o describe
the attack as directed at a particular employer for his actions on a particutar occasion. See Seott, 680
F.2d at 1016 (Rubin & Williams, JJ., dissenting).

% Scott v. Moore, 640 F.2d 708, 731 (5th Cir. 1981), rev'd in part and aff 'd in part, 680 F.2d 979
(5th Cir. 1982} {en banc) rev'd sub nom., United Bd. of Carpenters v. Scott, 463 U.S. 825 (1983).

8 Scott, 680 F.2d ar 1004,

™ fd. at-986-98, 1004. The Fifth Circuit also decided wwo issues, the applicability of the Norris-
LaGuardia Act and the suifficiency of the evidence against certain defendants, not presented to the
Supreme Court and beyond the scope of this article. Id. at 98486, 999-1004.

" fd. an 988-91.

2 Id. at 994. The majority relied for its analysis on its previous decision in McLellan v. Mississippi
Power & Light Co., 545 F.2d 919 (5th Cir. 1977} (¢n banc). The majority reached its conclusion
despite its view that the plaintiffs were attacked for their ecunomic, rather than their political,
association and its view that the Forty-Second Congress could not have been concerned with the
activities of labor unions since “[t]he labor union movement in America was yet to be born, ., .”
Scott, 680 F.2d ac 992. Whether labor union activity is “economic” rather than “political” is itself a
debatable question, but the majority was plainly wrong in saying that the labor movement did not
exist in 1871, See |. RanpaLL AND D, DoNaLD, THE Crvin. War anp ReconsTRUCTION 662 (1969).
Not only were unions in existence, but there were even black unions. W.E.B. DuBoss, BLack
RECONSTRUCTION I8 AMERICA 417 (1935). In fact, in debates in the Forty-Second Congress on a
Republican-sponsored bill to appeint a comnuission to study the subject of the “wages and hours of
labor and the division of profits between labor and capital in the United States” (H.R. 374), a
number of Republicans, who were active in the passage of the Ku Klux Klan Act, acknowledged
the growth and importance of the labor movement. Conc, GLosg, 42nd Cong., 2nd Sess. 104
(remarks of Rep. Kelley); id. at 220 (remarks of Rep. Storm); id. at 225 (remarks of Rep. Hawley).

7 Scott, 680 F.2d at 1004 (Rubin & Williams, JJ., dissenting, joined by Justices Brown, Vance,
Kravitch, Randall, Tate, and Johnson); id. at 1022 (Anderson, J., dissenting); id. at 1022 (Garwood,
1., dissenting).

™ The principal dissent began by agreeing with the majority that the 1871 Klan “was for the
most part a political organization.” Id. at 1010 (Rubin & Williams, J]., dissenting). The dissent went
on to point out, however, that: “Congress did not seek primarily to prevent racial discrimination
but to proscribe conspiracies whose ohjeciive or effect was to frustrate the ‘constitutional operations
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association never incorporated the “[workers’] right to work only with the kind of persons
they choose to work with.”” They also argued that the plaintiffs’ class was not a class
protected by the statute and probably not a class at all.™

2. The Supreme Court Decision

The Supreme Court reversed the Fifth Circuit, dividing 5—4.7 The majority opinion,
authored by Justice White, confirmed the mode of analysis implied in Griffin: it treated
“class-based animus” as a threshold question distinct from an analysis of “protection of
the laws” or “privileges and immunities,” and it failed to distinguish between, or describe
the scope of, the two prongs of the section. The opinion is striking for the sweep of its
language, although its holding is narrow, and for the scarcity of its analysis. Justice White
had little trouble disposing of the two issues which had divided the Fifth Circuit and
numerous of the other lower courts since Griffin. He first concluded, by way of dictum,
that plaintffs had failed to prove a canspiracy to deprive them of their first amendment
rights, because they had failed to prove either that the state was involved in the conspiracy
or that the conspiracy was aimed at influencing the state.” Justice White then held that
animus against plaintiffs’ class™ was not “class-based animus” for purposes of Section
1985(3).5

The Court’s conclusion in Carpenters that Section 1985(3) does not make actionable
a private conspiracy to deprive persons of those rights protected by the first and four-
teenth amendments resolved one of the issues that had been dividing the courts of
appeal. In reaching this conclusion, Justice White made no reference to legislative history,
but simply relied on a syllogism: 1) section 1985(3) “provides no subsiantive rights
itself ;81 2) the first and fourteenth amendments proscribe only those private actions at
least intended to influence state activity; 3) therefore, because there was no suggestion
that the defendants here intended to influence state action, there was no cause of action
under Section 1985(3).82 Curiously, although the Court went out of its way to decide this

of government through assaulis on the person, property and liberties of individuals.™ Id. at 1010
. (Rubin & Williams, ]]., dissenting) (quoting from Comment, A Construction, supra note 11, at 403}.

 [d. at 1015 (Rubin & Williams, J]J., dissenting).

% [d, at 1017 (Rubin & Williams, J|., dissenting). [n the course of rejecting the plaintiffs’ class,
the dissenters alluded to some of the criteria which might define classes covered by Section 1985(3):
“[The plaintiffs’ class] is not a ‘class’ marked by historical oppression, by minority status, by any
social or political animus directed against it, by any political or religious belief, or by any of the
indicia usually used to identify a class of persons who must be accorded special protection.” Id. at
1018 {Rubin & Williams, JJ., dissenting). In his separate dissent, Judge Garwood attempted to
distinguish between the equal protection of the laws and the equal privileges and immunities prongs
of the Section. /d. at 1022-24 (Garwood, J., dissenting). He concluded that there could be no denial
of equal protection of the laws without at least some intent on the part of the conspirators to affect
state action and that no privilege or immunity of federal citizenship was involved in the case. /d.

7 See Uinited Bd. of Carpenters v. Scott, 463 U.S, 825 (1983).

™8 fd. at 851-34.

™ Justice White nowhere described the class he was discussing, but he probably assumed it to
be “non union employees in the Port Arthyr area.” Id. at 836. In using this class definition, the
Court continued the confusion surrounding defendants’ motive in attacking plaintiffs. 1f anything,
defendants’ animus was against nonunion employers in the Port Arthur area.

80 fd. at $34-39.

81 /4. at 833 {quouing Nevetny, 442 U.S. at 372).

# fd, at 883-34. In reaching this conclusion, the Court did not indicate whether it thought the
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aspect of ‘the scope of Section 1985(3), it expressly left open the troublesome question
whether a Section 1985(3) cause of action could be based on a conspiracy to violate other
provisions of the Constitution, federal statutes, or state law.5®

In holding that plaintiffs’ class was not of the kind intended 1o be protected by
Section 1985(3), Justice White voiced serious doubts that the section was meant to reach
any animus other than racial animus.®* In support of this suggestion, which was contrary
to the unanimous view of the courts of appeal®® and commentators,® Justice White
argued, without a single citation to the legislative history that Congress’s true intent was
not to protect those who supported Reconstruction — Republicans and, among them,
Negroes — but to protect “Negroes and those who championed their cause, most notably
Republicans.”s” While Justice White left open the question whether political groups are
protected by Section 1985(3), the majority held that animus directed against a class of
persons because of their “economic views, status, or activities” was not class-based ani-
mus.*® Justice White appeared Lo recognize, however, that this holding is at odds with
statements in the legislative history indicating that the 42nd Congress thought the Klan
and like groups were hostile to Northerners because of their role in the economic life
of the South.# Justice White attempted to explain this apparent conflict when, with a
single ambiguous citation to the legislative history,* he determined that the Northerners

plaintiffs werc relying on the Section’s “equal protection of the laws”™ prong or the “equal privileges
and immunities under the laws” prong or whether the distinction mattered.

83 Id,

M Id. at 836.

85 See supra text accompanying notes 41-62,

® Sec, £.g., Sheehan and Rapp, The Scope and Application of 42 U.5.C. Section 1985(c): Beyond the
Fourteenth Amendment Question, 2 ANTIOCH L.j. 131, 152-57 (1982); Note, Conspiracies to Deny Civil
Rights: Using Section 1985(3) te Control Labor Violence, 56 8. CavL. L. Rev. 1079, 1085-90 (1983);
Note, The Class-Based Animus Requirement of 42 U.S.C. Section 1985(c): A Suggested Approach, 64 MINN.
L. Rev. 635, 642-57 (1980); Comment, The Supreme Court 1970 Term, 85 Harv. L. Rev., 3, 103
(1971}

5 Carpenters, 463 U.S. at 836. Justice White also expressed concern thac if Section 1985(3) were
w reach “political” animus, it would convert the federal courts into “monitors of campaign tactics
in both state and federal elections.” fd. His one concrete example of the kind of problems that
might result from such an interpretation — that a political party might have a federal cause of
action for the heckling of its speakers by a rival party — is singularly unpersuasive. See id. At a
minimum, as Justice White acknowledged two sentences carlier, the heckling would first have to be
“otherwise unlawful” 1o be actionable. See id. Whether heckling a political opponent would be
unlawful under state law (and whether such a state law would survive a first amendment challenge)
is doubtful. In addition, in light of the Court’s earlier conclusion that first amendment claims may
not be the basis of a Section 1'985(3) action in the absence of some involvement of the siate, it is
unclear how a Section 1985(3) action for heckling could be brought even if heckling were otherwise
unlawful. See supra notes 80-82 and accompanying text.

8 Carpenters, 463 U.8. a1 837-39. Justice White engaged in some sleight-of-hand in this part of
the opinion also, shifting the discussion from animus toward persons with certain economic views
Lo “cconomic and commercial animus.” fd.

" See GLOBE, supra note 13, at 368 (remarks of Sen. Sheldon); id. at 414 (remarks of Rep.
Roberts); id. at 500 (remarks of Rep. Frelinghuysen); id. at 653 (remarks of Sen. Osborn).

o Carpenters, 463 U.S. a1 838, Justice White relied on remarks by Senator Pool. Previously he
had dismissed the statements of Senator Edmunds (the manager of H.R, 320 in the Senate)
concerning the scope of the Section on the ground that the bill originated in the House. Id, at 836-
37,



September 1986] USE AND MISUSE OF HISTORY 925

were really the victims of Klan hostility because they were Republicans who were thought
10 be sympathetic to Negroes.?!

The dissent, authored by Justice Blackmun, accepted Justice White’s mode of anal-
ysis but, relying to a greater degree on the legislative history and on some historians’
treatment of the Reconstruction period, disagreed with the majority’s conclusions on
both issues. In response to the majority’s conclusion on the use of the first amendment,
Justice Blackmun first argued that the 42nd Congress believed that the fourteenth
amendment conferred the right to equal protection directly on individuals and that
private conspirators could violate the right 2 What actions by private conspirators would
constitute such a violation, however, was not made clear in the remainder of the dissent.
On the one hand, Justice Blackmun appeared 10 disagree with the majority's assumption
that the plaintiffs had to point to the violation of an independent right, such as a violation
of the first amendment, to state a cause of action under Section 1985(3). He said that
“[n]o violation of an independent legal right is required . ...”® On the other hand, he
also stated that the gravaman of the cause of action was preventing the “equal enjoyment
and exercise of ... civil rights" or the “equal exercise and enjoyment of ... legal
rights.” Justice Blackmun nowhere indicated what actions by private conspirators would
deprive someone of equal protection or what he meant by “civil rights” or “legal right”;
not did he indicate in what way the plaintiffs in Carpenters were denied equal protection.

Justice Blackmun's dissent was far clearer, however, on the issue of “class-based”
animus. He was undoubtedly correct in arguing that the language of the section itself
did not exclude coverage of political or economic classes and that, if there is anything
10 be learned from legislative history, it is that Congress viewed the Klan as a preemi-
nently political organization and Reconstruction as having political, racial, and economic
aspects.” Justice Blackmun then concluded by proposing a functional approach to the
class-based animus factor:

Congress intended to provide a remedy to any class of persons, whose beliefs
or associations placed them in danger of not receiving equal protection of

91 Jd. at 838, Justice White stated:

We do not interpret these parts of the debates as asserting that the Klan had a general
animus against either labor or capital, or against persons from other states as such.
Nor is it plausible that the Southern Democrats were prejudiced generally against
enterprising persons trying to better themselves.

Id.

Justice White again referred. to the supposed practical problems which would result from
adopting the broader interpretation and indicated that such problems were best dealt with by
“statutes, federal or state, specifically addressed to such problems, as well as by the general law
proscribing injuries to persons and property.” fd. at 839. Justice White's only awempt to identify a
specific concern — that, in light of the National Labor Relations Act, 29 U.5.C. § 151, it would be
“unsettling” if strike and picket-line violence had o be considered under Section 1985(3) — simply
ignores the face that the NLRA does not regulate such violence; such violence is regulated, if at all,
by state autherities and the state courts. See id. at 838-39. See generally San Diego Bldg. Trades
Council v. Garmon, 359 U.S. 236 (1959).

% Carpenters, 463 U.S. at 84649 (Blackmun, |., dissenting}.

9 /d. at 841 (Blackmun, }., dissenting}.

9 fd, at 849 (Blackmun, ]., dissenting}.

% /d. at 847 (Blackmun, J., dissenting}.

¥ See infra text accompanying notes 114-43.
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the laws from local authorities. While certain class traits, such as race, religion,
sex, and national origin, per se meet this requirement, other traits also may
implicate the functional concerns in particular situations, %

Thus, Justice Blackmun's functional approach contrasted sharply with the majority’s
conclusion that animus directed against particular classes — possibly “political” classes,
certainly “economic” classes — was not class-based animus.

3. Section 1985(3) Since Carpenters

The Carpenters Court’s holding, that Section 1985(3) did not apply to conspiracies
resulting from economic or commercial animus, and its conclusion, that first amendment
rights were not implicated by private action not intended to have an effect on state
officials, were narrow. Nevertheless, the breadth of the Court’s language and its clearly
expressed desire to limit the scope of Section 1985(3) conveyed a strong message which
has not been lost on the lower courts. As the Seventh Circuit has stated, “[t]he import
of both Griffin and Scott is that the legislative history of Section 1985(3) does not support
extending the statute to include conspiracies other than those motivated by a racial,
class-based animus against ‘Negroes and their supporters.””®® The Tenth Circuit ‘has
concurred:

In summary as to the Scot opinion, we find nothing therein to give any
encouragement whatever to extend Section 1985(3) to classes other than
those involved in the strife in the South in 1871 with which Congress was
then concerned. In fact from Scott we get a signal that the classes covered by
Section 1985(3) should not be extended beyond those already expressly
provided by the Court.®

Since the Carpenters decision, no court has found class-based animus where plaintiffs
suing under Section 1985(3) have alleged that a conspiracy was directed against a purely
“political” class.'" Where Section 1985(3) plaintiffs have alleged that a conspiracy was
directed against a non-racial “suspect” class or a class defined by other immutable
characteristics, the lower courts have been in conflici. Some have read Carpenters as
requiring allegatons of racial animus in order to state a cause of action under Section
1985(3)."" Other courts have contnued to apply Section 1985(3) to previously recog-

97 Carpenters, 463 U.S. at 853 (Blackmun, J., dissenting).

# Grimes v. Smith, 776 F.2d 1359, 1366 (7th Cir. 1985).

* Wilhelin v. Continental Title Co., 720 F.2d 1173, 1176 (10th Cir. 1983), cert. dented, 465 U.S.
1103 (1984). See alse Nilan v. De Meo, 575 F, Supp. 1225, 1226-27 (D, Pa. 1983); Fiske v. Lockheed-
Georgia Co., 368 F. Supp. 590, 593-95 (D. Ga. 1983).

wo See, e.g., Harrison v. KVAT Food Management, Inc., 766 F.2d 155, 157-63 (4th Cir. 1985)
(characterizing Section 1985(3) as being a response (o violence and acts of terror directed at blacks
and their supporters). Accord Grimes, 776 F.2d at 1366; Fiske, 568 F. Supp. at 595-95.

0l Gibson v. United States, 781 F.2d 1334, 1341 (9th Cir. 1986); Rayborn v. Mississippi State
Bd. of Dental Examiners, 776 F.2d 530. 532 (5th Cir. 1985). One court has gone further and
suggested thau not all racial animus, but only animus against blacks, is covered. Marsh v. Board of
Educ. of City of Flint, 581 F. Supp. 514 (I}, Mich. 1984).
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nized, non-racial, “suspect” classes and classes defined by other immutable characteristics,
such as national origin,'"? religion,'® sex,'™ and handicap.

The conflict among the lower courts as to how 1o apply Carpenters to classes not
discussed in Carpenters indicates that the Court's reasoning was less than clear. The
inability of the lower courts to apply the Court’s holding even to the classes discussed in
Carpenters is evidence that the Court's interpretation is wrong. The case that presents
the clearest challenge to the Court’s determination of legislative intent is the 1984 North
Carolina district court case of Waller v. Butkovich.'" The Waller case grew out of an
incident occurring on November 3, 1979, in Greenshoro, North Carolina. On that day,
the Communist Workers Party staged a “Death to the Klan” rally whose participants
were attacked by members of the Ku Kiux Klan and the American Nazi Party. In the
end, five of the demonstrators were killed and numerous others were injured. In a
lawsuit brought in part under Section 1985(3), plainiiffs alleged that the attack resulted
from a conspiracy involving various defendants, including state and federal officials.
The plaintiffs alleged that the conspiracy was motivated by the defendants’ hostility to
the demonstrators because the demonstrators were members of the Communist Workers
Party, which advocated equal rights of blacks and/or labor organizers. Thus, the Greens-
boro episode — a violent attack by the Klan and others on a minority political party
espousing unpopular political, racial, and economic views — comes as close as any
present-day incident could come to the outrages which prompted the enactment of the
Ku Klux Klan Act.!7

The defendants moved to dismiss the Section 1985(3) clann, and the district court
in Waller attempted to follow what it ook to be the Supreme Court’s approach in
Carpenters by parsing the defendants” motivation for the attack. The district court held
that to the extent the defendants attacked the plaintiffs because of their support for
blacks, plaintiffs stated a cause of action under Section 1985(3).'%% The court also held
that to the extent defendants attacked plaintifts because they were pro-labor, plaintiffs
did not state a cause of action.!® Finally, the court held that to the extent defendants
attacked plaintffs because they were Communists, the court would not decide whether
a cause of action existed because “the animus against communists and advocates of equal
rights for black people, in the instant case, may be inextricably intertwined.”!0

102 Photos v. Township High School Dist. No. 211, 639 F. Supp. 1050 (1. 11l. 1986). Contra
Hauptmann v. Wilentz, 570 F. Supp. 351 (D.N.]. 1983).

108 Eilers v. Coy, 582 F. Supp. 1093, 1100 (D. Minn. 1984); Stolzfus v. Ulrich, 587 F. Supp.
1226, 1230 (D. Pa. 1984) (dictum).

16+ Chambers v. Omaha Girls Club, 629 F. Supp. 925, 942 (D. Ncb. 1986); Hunt v. Weatherbee,
626 F. Supp. 1097 (D. Mass. 1986); Scott v. City of Overland Park, 595 F. Supp. 520, 528-29 (D.
Kan. 1984); Skadegaard v. Farrell, 578 F. Supp. 1209, 1220 (D.N J. 1984).

1 Tyus v. Ohio Dept. of Youth Services, 606 F. Supp. 239, 24647 (I). Ohio 1985). Centra
D’Amaio v. Wisconsin Gas Co., 760 F.2d 1474, 1485=-87 (7th Cir. 1985).

106 584 F. Supp. 909 (D.N.C. 1984} (ruling on defendants’ motions to dismiss); 605 F. Supp.
1137 (D.N.C. 1985} (ruling on plaintiffs’ renewed motion to dismiss defendants’ counterclaims).

197 There wére further similarities in Wafler to the situation in 1871 in the criminal prosecutions
which resulted from the Greensboro incident. Despite films which showed certain defendants
shooting at the demonstrators, the state in 1980 and the federal government in 1984 failed to
obtain convictions for the killings against any defendants in cases tried to all-white juries. N.Y.
Times, Apr. 16, 1984, at 1.

18 Waller, 584 F. Supp. at 936-37.

109 !d

19 jd. at 937, In Hobson v. Wilson, the D.C. Circuit Court of Appeals used a similar analysis and




928 BOSTON COLLEGE LAW REVIEW [Vel. 27:911

The Waller court’s analysis was even less conclusive when it came o dealing with
the counterclaims of the Ku Klux Klan and Nazi defendants. The defendants counter-
claimed against the plaintiffs under Section 1985(3), alleging that they were in fact
attacked by plaintiffs because of plaintiffs’ animus toward anti-communist Christians and
white Americans and because of plainffs’ desire w interfere with defendants’ first
amendment rights, their right 1o travel, and “other constitutional rights.”!!! The district
court rejected plaintiffs’ motion to dismiss the counterclaims without explaining whether
it was the racial, religious, or political animus allegations, or all three, which satisfied the
class-based animus requirement of Section 1985(3).1'2 If anything illustrates the un-
workability of the distinctions suggested by Carpenters, it is the prospect of a trial on the
merits on Secuon 1985(3) claims such as those in Waller, with each side trying to establish
which of several possible invidious motives was the animating force behind a criminal
conspiracy.'!

By reading Carpenters as limiting Section 1985(3) to cases involving racial, or perhaps
sectional animus, the lower courts have largely ended the twelve-year revival of the
section. Because the perceived intent of the 42nd Congress in enacting the Ku Klux
Klan Act formed the basis of the restrictive language of the Carpenters decision, Part 11
examines the historical materials bearing on Congress’s intent as to class-based animus.

11. THE Mi1sUsE OF HISTORY AND THE MI1SCONSTRUCTION OF “CLASS-BASED ANIMUS”

The language of the statute itself cught to be the starting point for its interpreta-
tion.!'* Section 1985(3) is broad and applies to “any person or class of persons.” The
word “equal” — the source of the class-based animus element — suggests no limit as to
the classes to be covered. Moreover, unlike the four other Reconstruction era civil rights

upheld a cause of action where it was alleged that the plaintiffs were attacked because they were
members of a political group which, inter alia, championed civil rights for blacks. 787 F.2d 1, 16
(D.C. Cir. 1984), cert. dented, 105 S. Ct. 1843 (1985). See also Martinez v, Winner, 771 F.2d 424,
440-41 (10th Cir. 1985).

it Waller, 605 F. Supp. at 1138-40.

112 fd. at 1145, It was apparently the position of the court in Waller that the plaintiffs satisfied
the class-based animus element if racial animus motivated the conspirators to any degree. The court
in Howard Gault Co. v. Texas Rural Legal Aid, Ine,, however, seems (0 have read Carpenters more
restrictively. 615 F. ,Supp. 916 (N.D. Tex. 1985). There, a hispanic union organizer attempting to
organize hispanic farmworkers, his union, and the legal services organization which represented
them sued various growers and packers of produce for conspiring with local law enforcement
officers to harass the plaintiffs inte giving up the organizing efforts and leaving the area. /d. a
921-30. Although the court acknowledged that the defendants may have had other than economic
motives, such as hostility to the attorneys because they were “carpetbaggers” from Harvard, it held
that no class-based animus had been shown because “the suit as a whole ‘generally rest[ed] on
economic motivations.”” Id. at 939 {quoting Carpenters, 463 U.S, at 838).

Y13 In fact, the trial in Waller did not center on the question of animus because the court
dismissed the counterclaims at the beginning of the trial and the defendants defended on other
grounds. The jury brought in a verdict for three of the sixteen plaintiffs against eight defendants
and awarded a total of just under $400,000 in damages. N.Y. Times, June 9, 1985, at 35.

4 The Supreme Court, in Albernaz v, United States, stated: “absent 2 “clearly expressed legislative
intent to the conmrary, [the statutory} language must ordinarily be regarded as conclusive.”™ 450
U.S. 333, 336 (1981} (quoting Consumer Prod. Safety Comm’n v, GTE Sylvania, Inc., 447 U.S. 102,
108 (1980)).
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acts, which were aimed at granting or securing substantive rights to freedmen,!'® the Ku
Klux Klan Act made no mention of “race” or “color” in defining “equality.” In fact, the
equal protection language of the section is taken from the fourteenth amendment, which,
from the earliest cases interpreting it, has been applied to any discrimination, not to just
racial discrimination.''®

The Court’s construction of Section 1985(3) as a statute passed primarily for the
protection of the newly freed slaves derives not from the language of the statute, but
from the Court's determination of Congressional intent. While such a construction has
its roots in Justice Jackson’s off-hand statement in Collins and in Justice Stewart’s refer-
ence to class-based animus in Griffin, Carpenters is the first and only case where that
construction was a basis for the holding. The effect of this construction is, of course, to
limit drastically the scope of the statute and to make class-based animus the central
element of the cause of action. Nothing in historical materials bearing on Congressional
intent supports the proposition that class-based animus was thought to be exclusively
racial animus, or that animus directed toward groups defined by their economic views
or other non-racial, non-political characteristics was excluded from Section 1985(3)
coverage. Quite the contrary, even a relatively superficial examination of the historical
context in which the Ku Klux Klan Act was passed confirms that Congress intended
what the unqualified language of Section 1985(3) suggests: the section was meant to
protect any class subject to the unlawful conduct forbidden by the section.

A. The Specific Historical Evidence: Legislative History and Contemporaneous Construction of
Section 1985(3)

In Carpenters, Justice White, writing for the majority, offered two conclusions about
class-based animus from his reading of the legislative history. First, he stated that “[t]he
central theme of the bill's proponents was that the Klan and others were forcibly resisting
efforts to emancipate Negroes and give them equal access to power.”'!? Second, he
concluded, “[w]e do not interpret . . . the debates as asserting that the Klan had a general
animus against either labor or capital, or against persons from other States as such.”!!8

Yet a fair reading of the legislative history does not support either conclusion. Some
members of the 1871 Congress expressly described the breadth of coverage intended
by the section. Senator Edmunds, one of the two managers of the bill in the Senate,
interpreted the section to cover a conspiracy formed against a man “because he was a
Democrat, if you please, or because he was a Catholic, or because he was a Methodist,
or because he was a Vermonter . . . ."1!9 Representative Buckley stated, “[t}he proposed

15 Compare Civil Rights Act of 1866, 14 Stat. 27, Enforcement Act of 1870, 16 Stat. 140, First
Force Act of 1871, 16 Stat. 433, Civil Rights Act of 1875, 18 Stat. 335. Even as to these Acts, the
Court long ago indicated that, though enacted to protect freedmen, they were applicable generally.
See United States v. Mosley, 238 U.5. 383, 387-88 (1915).

16 [y has been estimated that the overwhelming majority of cases heard under the equal
protection clause since its adoption have involved alleged discrimination against economic interests
rather than racial groups. Ses R. Harris, QUEST For EQuariTy 59 (1960). In the same vein, Section
1 of the Ku Klux Klan Act (42 U.5.C. § 1983) has long been applied to deprivations under color
of law having no racial overtones.

1T Carpenters, 463 U.S. at 836,

18 Id. at 838.

12 GLOBE, supra note 13, at 567 (remarks of Sen. Edmunds). Justice White conceded that
Senator Edmunds’s views were “not without weight,” but he ultimately disregarded Edmunds’s
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legislation . . . is not to protect Republicans only in their property, liberties, and lives,
but Democrats as well, not the colored only, but the whites also; yes, even women . ., 120
President Grant also spoke in broad terms in his proclamation issued on the signing of
the act, referring to the act as maintaining “the rights of alt citizens of the United States”
and securing “to all such citizens” the equal protection of the laws.'2!

During the debates on H.R. 320, the members of the Republican majorities in both
the House and Senate expressed a consistent view of the nature of the Ku Klux Klan
problem.'# Speaker after speaker described the Klan as a political organization bent on
seizing political power by terror and on overthrowing Reconstruction. Representative
Butler stated:

It is evident that the lawlessness of the South, at first undirected save by
its hates, is now become organized in the service of a political party to crush
its opponents, and to drive from their borders every friend of a Republican
Administration. For this purpose it is organized. For this purpose it receives
the orders and executes the decrees of a central chief. For this purpose it
murders legislators and judges, burns school-houses and churches, murders
mail agents, overawes courts and assaults the judges, breaks jails and kills or
releases the prisoners as they are foes or friends, hinders the collection of
the revenue and outrages its officers, and levies a stealthy war upon the
United States, in which it is supported by a majority of those who favor the
cause of secession in the South . . .. '

If it was not political in the beginning, yet as the objects of its fury, as
10 persons, were negroes and northern men who had gone South, the only
friends - of republican liberty; and as to property, school-houses, and
churches, and the humble dwellings of the people — all of which we proudly
claim to be friends and instruments for the propagandism of Republican
principles — it has necessarily become a political engine in the hands of the
Democracy ... .'#

Similarly, Representative Coburn stated:

The commission of isolated outrages is not what is complained of, but of
crimes perpetrated by concert and agreement, by men in large numbers
acting with a common purpose for the injury of a certain class of citizens
entertaining certain political principles . ... We find thart this society is po-
litical in its nature, is exclusive in its membership, and is utterly hostile to

interpretation on the ground that the bill and its subsequent amendment originated in the House.
Carpenters, 463 U.S. ar 837. It is difficult to understand Justice White's reasoning here. If legislative
intent matters, it is the intent of the bodies which adopted the measure, not the intent of the
drafiers, which counts; and, if the two bodies had different intents, there is no logical justification
for favoring the intent of one over the other.

120 GLOBE APP., supra note 15, at 190,

2l Proclamation of May 3, 1871,

122 The members of Congress referred throughout to the Ku Klux Klan, but in fact, the Klan
was just one of a number of similar groups, among them the Knights of the White Camelia, the
White Brotherhood, the Pale Faces, and the ‘76 Association, operating at the time. K. STAMPP, THE
Era oF REconsTRUCTION 199 (1965). The groups will be jointly referred to here as the Ku Klux
Klan.

123 GLOBE, supra note 13, at 443 (remarks of Rep. Buder).
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the Republican party and 1o the Unicn of the States, and that its victims are
members of that party.12¢

As evidence that the Klan was acting for political purposes, several speakers emphasized
that the Klan was only active in areas where elections might be close.’® It was the
understanding of the Republicans thar the Klan only operated where there was an
opportunity to oust the Republican Party from power and that, in those areas where the
Democrats returned to power, the illegal outrages ceased and the oppression was accom-
plished under law.'8 The Democrats did not take issue with the assertion that the Klan
was motivated by political purposes. Those Democrats who did not deny altogether the
Kian outrages attempted to explain them away as “natural” responses to Republican
misgovernment, ' .

If any theme emerges from the debates on the bill, it is that the 42nd Congress was
principally concerned with protecting Republicans and those who might be suspected of
Republican sympathies. Representative Roberts emphasized this point:

But one rule never fails: the victims whose property is destroyed, whose
persons are mutilated, whose lives are sacrificed, are always Republicans.
They may be black or white; they include those who wore the blue and those
who wore the gray; new-comers and life-long residents, but only Republicans.
Stain the door lintels with the mark of opposition to reconstruction and of
hostility to the national Administration, and the destroying angel passes by,
Omit that sign, and the torch may kindle the roof that covers women and
children; the scourge may fall upon shoulders that stoop with weakness and
with age; the bullet may pierce the breast without warning, Such uniformity
of result can come only from design. Republicans only are beaten and mu-
tilated and murdered, because the blows are aimed at Republicans only.!2®

Numerous Republican speakers stressed that the Klan was such a serious problem
precisely because political rather than racial animosity was involved and that the attacks
therefore threatened the prospects for free and democratic governments in the South.
Representative Buckley stated: “Nor does this Ku Klux business 1ake its origin in the
antagonisms of race. White and black suffer alike; more colored than white, because the
colored are the most numerous. But all races, all nationalities are the victims.”'?® Rep-
resentative Coburn also commented on this issue:

We may fairly say that, however bad it may be to commit crimes, it is an
additional wickedness to conspire together to do so. It argues still greater

124 Id. a1 457 (remarks of Rep. Coburn). Accord id. at 157 (remarks of Sen. Sherman), id. at 197
{remarks of Sen. Ames); id. at 320-21 (remarks of Rep. Swoughton); id. at 339 (remarks of Rep.
Kelly); id. at 252 (remarks of Sen. Marton); id. at 437 (remarks of Rep. Cobb); id. at 444 (remarks
of Rep. Butler); id. at 517 (remarks of Rep. Shellabarger); GLOBE App., supra note 15, at 184-86
(remarks of Rep, Platt); id. at 196 (remarks of Rep. Snyder); id. at 256 (remarks of Rep. Wilson);
id. at 273-76 (remarks of Rep. Porter); id. at 298-99 (remarks of Rep. Stevenson).

125 GLoRE, supra note 13, at 154 (remarks of Sen. Sherman); id. at 200 (remarks of Sen. Nye);
id. at 413 (remarks of Rep. Roberts}. ]

126 GLOBE APP., supra note 15, at 27677 (remarks of Rep. Porter).

127 GLOBE, supra note 13, at 329-30 (remarks of Rep. Morgan); . at 361 (remarks of Rep.
Swann); id. at 451 (remarks of Rep. Cox); GLoBE APP., supra note 15, at 178 (remarks of Rep.
Voorhees),

128 GLOBE, supra note 13, at 413 {remarks of Rep. Roberts).

128 Gy oBE APP., supra note 15, at 194 (remarks of Rep. Buckley).
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depravity to organize their commission into a system, but the very height of
criminal enormity is reached when these banded outlaws, with murderous
hands, strike at innocent and helpless men for merely entertaining certain
political opinions.!s°

In the debates, Republican speakers specificaily referred to Republicans and to three
other groups, Unionists, Negroes, and Northerners (“carpetbaggers”), as the objects of
Klan attacks.’®! Unionists were attacked because of the Klan's hostility to their political
beliefs. Blacks were in overwhelming numbers members of the Republican Party.!32 The
Blacks and the carpetbaggers were attacked, not simply because of racial or sectional
animus, but because of their presumed affiliation with the Republican Party 13* The 42nd
Congress also understood that the ultimate goal of the Klan was to realize certain political
goals — at a minimum, the restoration of hegemony of the Democratic Party in the
South, perhaps the return to power of the Democratic Party on a national level. This
was the evil the Republican Congress was addressing in enacting the Ku Klux Klan Act,
and the principal attacks on the Act from the Democrats were on this precise point —
the implications of the Act for the fortunes of the two major parties,'>!

Justice White’s other distinction in Carpenters, between animus engendered by per-
sons’ “political” views or actions and animus engendered by their “economic” views or
actions, also finds no support in the legislative history and makes no sense. Again, some
speakers specifically referred to “economic” aspects of the Klan's activities by referring
to the Klan as acting “to intimidate capital and enterprise, and constrain them to remain
without [the South’s] borders or to flee from them after having had the temerity to
enter,”'? interfering with “[t]he right to migrate and to engage in legitimate traffic,”!3¢
and interfering with the right of workingmen to migrate to the South.*

The other speakers who identified Republicans as the target of Klan activity simply
failed to indicate whether Republicans were attacked for their political or for their
economic views. Yet in a country where the central political issue has often been the
treatment of the economy, it is not surprising that the speakers did not consider making
such a distinction. As is discussed below, the Republican Party’s Reconstruction program

130 GLOBE, supra note 13, at 457 (remarks of Rep. Coburn}).

151 See id. at 338 (remarks of Rep. Kelly); id. at 384 (remarks of Rep. Hawley); id. at 441
(remarks of Rep. Butler); id. at 459 (remarks of Rep. Coburn); GLOBE App., supra note 15, at 190
(remarks of Rep. Willard); id. at 228 (remarks of Sen. Boreman); id, at 229 (remarks of Rep.
Stevenson).

132 GLOBE, supra note 13, at 157 {remarks of Sen. Sherman}).

133 Jd. at 443 {remarks of Rep. Butler) ("[T]he objects of its fury, as to persons, were negroes
and northern men who had gone South, the only friends of republican liberty ... .").

1% GLOBE APP., supra note 15, at 231 {remarks of Rep. Blairy: GLOBE, supra note 13, at 354-57
(remarks of Rep. Beck); id. at 603 (remarks of Sen. Saulsbury). The conclusion that Congress was
not primarily concerned with racial animus is also supported by what was not said during the
debates. Only two of the Republicans who discussed the constiwutionality of Section 2 mentioned
the thirteenth amendment, which would surely have been invoked if the purpose of the section
was to protect the freedmen. Rep. Shellabarger made this point in distinguishing Section | of the
bill from the 1866 Civil Rights Act, which, he pointed out, had been enacted under the Thirteenth
Amendment and for the protection of the former slaves only. GLoBE Arr., supra note 15, at 68
(remarks of Rep. Shellabarger).

135 /d. at 338 (remark$ of Rep. Kelly).

135 fd. at 368 (remarks of Rep. Sheldon).

137 fd. at 500 (remarks of Rep. Frelinghuysen).
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aimed at changing both the political and the economic life of the South, and the various
Reconstruction goals were inextricably intertwined. Given the concern of several Con-
gressmen about the Klan's role in impeding the free movement of labor, it cannot be
sald that even the specific views said to be at issue in Carpenters — views aboul the
desirability of labor unions — were simply “economic” views and thus beyond the
concerns of the 42nd Congress.t*

The Supreme Court’s own contemporaneous construction of Section 2 of the Ku
Klux Klan Act is equally unsupportive of the Court’s current class-based animus analysis.
In 1882, eleven years after the enactment of the statute, Justice Woods, sitting on circuit,
held the criminal portion of Section 2 unconstitutional afier finding that it would reach
a case of two or more white men who conspired to deprive another white man of a
protected right.’*® The following year, Justice Woods reiterated his interpretation on
behalf of the whole Court in United States v. Harris, again holding the statute unconsti-
tutional. Justice Woods held that the section applied to a case of two or more white men
who conspired “for the purpose of depriving another free white citizen of a right
accorded by the laws of the State to all classes of persons — as, for instance, the right
to make a contract, bring a suit, or give evidence ... ."'* Justice Wood held that the
statute’s provisions were broader than any constitutional authority and therefore could
not be sustained.!"! Four years later, in Baldwin v. Frank,'? the Court found that Section
2 was intended to cover the situation then before the Court — a conspiracy against a
group of persons identifiable by race or national origin — but the Court’s opinion was
ambiguous as to whether the violence against the group was a product of racial or
econcmic considerations.' In short, Harris clearly indicates that racial animus was not
thought, by the 1883 Supreme Court, to be a necessary element of an action under
Section 2, and neither Harris, nor Baldwin, suggested that conspiracies arising from
economic animus were excepted from its coverage.

B. The General Historical Evidence

The Supreme Court has ruled, in the context of another civil rights statute, that
courts attempting to ascertain the Congressional intent in enacting a statute should, in

138 Such a distinction between political views and economic views makes no more sense today.
For examnple, to apply the distinction to a case such as Waller, a court would be required to determine
whether animus toward Communists is animus towards persons because of their political, or because
of their economic, views. The Supreme Court has long recognized the interrelated nature of politics
and economics: “Free discussion concerning the conditions in industry and the causes of labor
disputes appears to us indispensable 1o the effective and intelligent use of the processes of popular
government to shape the destiny of modern industrial society.” Thornhill v. Alabama, 310 U.S. 88,
103 (1940). However, the Courr’s tendency to treat labor matters as not involving political and
social dimensions was not an isolated development in Carpenters. In a series of recent cases, the
Court has made this distinction over the objections of unions. E.g., Ellis v. Brotherhood of Railway
Clerks, 466 U.S. 435 (1984); Eastex, Inc. v. N.L.R.B., 437 U.S. 556 (1978). See generally Hyde,
Economic Labor Law v. Political Labor Relutions: Dilemmas for Liberal Legalism, 60 Tex. L. Rev. 1 (1981).

1% LeGrand v, United States, 12 F. 577, 581 (C.C.E.D. T'ex. 1882).

19 United States v. Harris, 106 U.S. 629, 641 (1883).

W fd,

12120 U.8. 678 (1887),

"5 The indicument charged that the victims “were engaged in legitimate business and labor 1o
earn a living” and that the defendants conspired together to, and did, deprive them of “the privilege
of conducting their legitimate business, and of the privilege of laboring 1o earn a living . . . ." Id. at
681.
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addition to examining legislative history, take account of the historical context in which
Congress acted.!* Because nothing in the language, legislative history or contempora-
neous construction of Section 1985(3) indicates that Congress intended the section’s
coverage 1o be limited to a certain class or classes, Justice White in Carpenters must have
made his determination of Congressional intent by reading Section 1985(3) (as did Justice
Stewart in Griffin) in light of unstated assumptions about the purposes of the Republican
Party, the goals of the Klan, and the politics of Reconstruction generally. The implicit
assumption underlying Justice White’s opinion in Carpenters is that the antagonists in the
Reconstruction battle which resulted in the passage of Sectton 1985(3), were Republicans,
principally motivated by concern for the plight of the freedmen, and Klan members,
driven exclusively by racism. Such a simplified view of Reconstruction politics is contra-
dicted by the historical evidence.

1. The Republicans and the Klan

With the exception of the former abolitionists in the Republican Party, Republicans
were never motivated primarily by an unselfish concern for the plight of the tfreedmen.
In fact, the Republican Party in general was quite racist. For example, prior to the war,
Senator Trumbell, who later authored the 1866 Civil Rights Act and voted for the Ku
Klux Klan Act, expressed Republicans’ opposition to slavery as follows: “We, the Re-
publican party are the white man’s party. We are for free white men, and for making
white labor respectable and honorable, which it can never be when negro slave labor is
brought into competition with it.”'** Prior to and during the war, many prominent
Republicans, including Lincoln, devised schemes for deporting the ex-slaves to colonies
in Africa or Latin America."¢ Even after the war, all parties to the Reconstruction debate
advocated white supremacy.™ In vote after vote during the Reconstruction period,
northern states, even those states under Republican control, rejected auempts to rec-
ognize the political rights, and particularly the right to vote, of blacks.' The attitude
of the Republican Party toward blacks, as blacks, is perhaps most clearly revealed in the
party’s 1868 platform, which stated:

14 United Steelworkers of Am. v. Weber, 443 U.S. 193, 201 (1979) (Sections 703(a) and (d) of
Tide VII of the Civil Rights Act of 1964 must be read in light of historical background from which
the Act arose). .

45 Woodward, Seeds of Failure in Radical Racial Policy, in NEw FRONTIERS OF THE AMERIGAN
ReconsTrUCTION 126-27 (H. Hyman ed. 1966); L. Litrwack, NorTH OF SLAVERY 269-79 (1961).

46 E, FoneRr, FRee SoiL, FRee Lasor, FREE MEN 267-80 (1970); Woodward, supra note 145, at
128-29. On August 14, 1862, in artempting o promote his colenization solution to the race problem,
Lincoln called black leaders to the White House and told them:

There is an unwillingness on the part of our people, harsh as it may be, for you free
colored people to remain with us. [Y]our race suffer very greatly, many of them by
living among us, while ours suffer from your presence . ... If this be admitted, it
affords a reason at least why we should be separated.
Woodward, supra note 145, at 129 (quoting from 5 R. BassLER, THE COLLECTED WORKS OF ABRAHAM
Lincorn 871-72 {1953),

"7 Nye, Comment on C. Vann Woodward's Paper, in NEw FRONTIERS OF THE AMERICAN RECON-
sTRUCTION 150-51 (H. Hyman ed. 1966). Professor Woodward comments, “[t]he fact was that the
constituency on which the Republican congressmen relied in the North lived in a race-conscious,
segregated society devoted to the doctrine of white supremacy and Negro inferiority.” Woodward,
supra note 145, at 125-26.

148 Woodward, supra note 145, at 130-31, 137-88.
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The guaranty by Congress of equal sutfrage to all loyal men of the South
was demanded by every consideration of public safety, of gratitude, and of
justice, and must be maintained; while the question of suffrage in all the
loyal [i.e., northern] Siates properly belongs 1o the people of those States. '

Thus, at the height of radical Reconstruciion, the Republican Party was in favor of
permitting blacks to vote in the South, where the party needed their votes in order to
compete, but opposed forcing enfranchisement of the blacks in the North, where the
Republicans had a much stronger basis of support among white voters who might have
been alienated by an overly pro-Negro stance.

Admirtedly, the interest of the Republican Party and the freedmen did coincide at
two points. These interests coincided on the issue of the abolition of slavery and its
incidents and on the issue of the freedmen’s right 1o vote. Even where the party did
champion the cause of the freedmen, however, it acted as much for its own political and
economic purposes as from concern for the freedmen. On the issue of the abolition of
slavery, although the Republican Party from its inception was hostile to slavery, this
opposition was not based as much on moral feelings as on the dominant social or
economic ideology of the Republican Party.™ The Republican vision of America was
that of an expanding, democratic, capitalist society of small entrepreneurs and workers
aspiring 1o become small entrepreneurs.’® A central tenet of this vision was a commit-
ment to the concept of the dignity of “free Jabor.” The South, with its aristocratic values
and feudal economy, was scen as the antithesis of this vision. As Professor Foner points
out,

The most cherished values of the free labor outlook — economic develop-
ment, social mobility, and political democracy — all appeared 1o be violated
in the South. Instead, the southern economy seemed stagnant to Republicans,
the southern class structure an irrevocable fixed hierarchy, and southern
society dominated by an aristocracy of slaveholders. To Republicans, the
South appeared as an alien and threatening society whose values and interests
were in fundamental conflict with those of the North.%2

Second, the interests of Republicans and freedmen coincided on the issue of the
freedmen’s right to vote because the Republican Party needed the black vote. Since its
formation, the Republican Party had been a minority party in the country. In the 1860
presidential election, Lincoln received less than forty per cent of the popular vote in his
contest with three other candidates from the splintered Democratic Party.!*® After the
Civil War, the Republican Party’s ability to reiain control of the federal government
depended on the votes of Southern blacks.'* That the Republicans were united in their
opposition to slavery and in their support of the right of blacks to vote in the South
does not indicate that Reconstruction Republican legislators or their supporters were
more generally concerned with the plight of blacks. As one historian has put it, “[t]he
problems of black people occupied center stage for a time both because the institutions

19 1d, at 139.

150 E. FONER, supra note 146, passim.

sLfd. ar 9-16.

132 fd. a1 40.

153 |, Randall and D. Donald, supre note 72, at 135

154 Woodward, supra note 145, at 125, To a much lesser extent, the Republican Party also was
aided by the disenfranchisement, by the fourtgenth amendment, of some Southern whites.
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10 be swept away involved them and because those doing the sweeping away discovered
that they needed the freedmen’s help in order to accomplish their ends.”

If the Republicans were not primarily motivated by a concern for fair treatment of
the freedmen, neither were the members of the Klan motivated exclusively by racism.
The Kian, of course, was racist.'*® At the same time, the Klan was really a number of
organizations whose units operated autonomously, and many Klan actions were for
motives other than the political suppression of blacks. As to some of the actions, the
motives were economic. Historians Simkins and Woody note:

Negroes were whipped for refusing 1o work for whites; several Negroes of
Spartenburg were maltreated because they deserted farms to become railroad
laborers. The prominent citizens of Spartenburg were of the opinion that a
primary motive for Klan activities was the desire of the lower class whites to
remove the Negro as a competitor in labor, and especially in the renting of
land. The Klan activities were more violent in those upper rural counties, in
which the mass of the white population had 10 work with their hands for a
living, thereby coming into economic competition with the Negro.'>

Thus, the struggle between Republicans and Klan members was not simply a struggle
over freedmen’s rights, but over the Republicans’ whole Reconstruction program. This
program was intended to preserve and institutionalize the fruits of the Civil War victory.
Just as the Civil War was not begun over the issue of slavery and was not fought
principally to free the slaves or obtain equality for blacks,'®® Reconstruction, too, had
other principal aims.

2. Reconstruction

The inherent plasticity of historical materials has spawned, among historians, a
number of different theories to explain Reconstruction. The first generation of historians
to write about the Reconstruction (and the ones who developed the theme of Recon-
struction as a mistake and a failure) strongly emphasized the political, rather than the
racial, goals of the Republicans. These historians emphasized the attempt by the federal
government to increase its power vis-a-vis the states and the attempt by the Republican
Party to secure control of, or at least establish a base in, the South,'® The emphasis on

155 Fields, /deology and Race in American History, in ReLicion, Race, anp RECONSTRUCTION 164
(J. Kousser and J. McPherson eds. 1982),
1% One version of the Klan oath was, in part:
You solemnly swear . ., that you are not now a member of the Red String Order,
Union League, Heroes of America, Grand Army of the Republic, or any other orga-
nization whose aim and intention is to destroy the rights of the South, or of the States,
or of the people, or to elevate the negro to a political equality with yourself, and that
you are opposed to all such principles .. ..
You further swear . . . that you will oppose all Radicals and negroes in all of their
political designs . . . .
GLOBE, supra note 13, at 153 (remarks of Sen. Sherman).
157 F, SiMrins aNp R, Woobpy, SoutH Carouina DurinGg ReEcoNsTRucTION 462 (1932). See also
A. TRELEASE, supra note 17, at xlvi (1971),
138 | RANDALL aND D. Donavp, supra note 72, at 370-71; W.E.B. DuBous, supra note 72, at 55-
57.
159 See Dunning, The Undoing of Reconstruction in REcoNsTRUCTION N RETROSPECT 134-35 (R.
Current ed. 1969) (a2 republication of articles originally appearing in 1900); Chamberlain, Recon-
struction in South Carolina in RECONSTRUCTION IN RETROSPECT 75 (R. Current ed. 1969).
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Republican political goals draws considerable support from Thaddeus Stevens, perhaps
the leading Radical Republican, who was quite blunt on this point. In a speech before
the House of Representatives, he declared:

Do you avow the party purpose? exclaims some horror stricken demagogue.
I do. For I believe . . . that on the continued ascendancy of that party depends
the safety of this great nation. If [Negro] suffrage is excluded in the rebel
States then every one of them is sure to send a solid rebel representative
delegation to Congress . ... They, with their kindred Copperheads of the
North, would always elect the President and control Congress . . . . For these,
among other reasons, | am for negro suffrage in every rebel State. !5

More recent historians also have taken the view that political rather than racial,
goals were predominant. Some have emphasized the partisan political motives:

{The First Reconstruction Act] was not primarily devised for the protection
of Negro rights and the provision of Negro equality. lts primary purpose,
however awkwardly and poorly implemented, was to put the southern states
under the control of men loyal to the Union or men Republicans thought
they could trust to control those states for their purposes.'®!

Other historians, such as Professor Fields, have emphasized that Republicans were
attempting to make fundamental changes in the structure of the American political
system: “It was much more fundamental to the historic task of Reconstruction to define
the proper relation of the Southern states to the national government, and of the citizen
to the national government, than it was to supervise relations between the ex-slaves and
ex-masters,” 62

In the early twentieth century, historians began to identify economic motivation
behind Reconstruction, namely, the desire by the industrial North to prevent a renewal
of the alliance between agrarian interests in the South and in the West and the desire
to open up the South to capitalist development.’®® More recent historians also have
focused on the Republicans’ economic motives by pointing out that even before the Civil
War, a central theme of the Republican ideology was the idea of reconstructing the
South with northern values through the migration to the South of Yankee capitalists,
manufacturers, and merchants.'* These historians have stressed that the Republicans
after the war adhered to these goals: “Many radicals declared that the South would have
to be settled by northern men, developed with northern capital, and indoctrinated with
northern views on economic policy — in short, ‘northernized’ — before it could be
trusted with political power once more.”%® In fact, it was the enactment of the Black
Codes by the southern states — laws which were “economic” in character because they

60 K, STampr, supra note 122, at 93-94,

161 Woodward, supra note 145, at 135. See also Lerche, Congressional Interpreiations of the Guaraniee
of a Republican Form of Government During Reconstruction, ].S.H. Vol. 15 (1949).

162 Fields, supra note 155, at 164.

183 §2, C. BEARD AND M. BearDp, 2 THE Rise o AMERICAN CiviLizaTion, 3—121 (1930).

164 E, FONER, supra note 146, at 52—4.

185 K, Stamep, supra note 122, at 97,
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regulated freedmen’s labor relations and returned them w a form of peonage'ss —
which prompted the enactment of the 1866 Civil ngh[s Bill and precipitated the radical
reconstruction policy.'¥

In the last twenty-five years, revisionist historians have again emphasized the racial
goals of Reconstruction, namely, 1o fnish the work of abolition and to guarantee the
freedmen their political and civil rights.'™ Yet, while there have been cycles in the
historical interpretation of Reconstruction and, at different times, historians have em-
phasized one or the other of the aims, all have agreed that Reconstruction had at least
these three principal and interrelated aims.'®* Because the aims were inextricably inter-
twined, there is no way to say which of the aims predominated in the 42nd Congress,
and there is nothing to suggest that Congress was exclusively pursuing racial goals in
enacting Section 1985(3). For the same reason, it is impossible to isolate a single motive
for the Klan’s activities.!™ It is interesting to observe that in the Compromise of 1877,
which formally ended Reconstruction, the Republican Party was willing to abandon its
racial aims in return for acceptance of its economic program.?

In sum, nothing in the language of Section 1985(3), the legislative history of the
section, the contemporaneous construction of the section by the Supreme Court, or the
more general historical evidence on the Reconstruction period supports anything but
the broadest reading of the class-based animus requirement. Thus, the Supreme Court,
in construing the word “equal,” created distinctions between classes not made or intended
by the 42nd Congress. At the same time, the Court ignored an explicit distinction made
in the statute iself. In holding that a Section 1985(3) plainuff must allege class-based
animus and also allege violation of an independent, perhaps federal, right,*2 the Court
in effect simply combined the “equal protection of the laws” and “equal privileges and
immunities” prongs of the section.'”3 As is set forth in Part L11, it is this distinction made
by the 1871 Congress which is the key to the interpretation of the section.

ptiy
{Tlhe Southern states immediately after the War proceeded 10 pass legislation,
known as “Black Codes,” directed specifically at the freedmen with the purpose of
organizing them into subservient agricultural laborers. Special labor, apprenticeship,
and vagrancy statutes were enacted which resulted in penalizing any Negro who was
not continuously industrious, preferably working for a white employer. In some cases
the Negroes were forbidden to cross county or parish lines without a permit and were
required to be able to show that they were working for a white employer.
Biddle, Civil Rights and the Federal Law, in SAFEGUARDING CiviL Liserry Tobpay 116 (1945),
7 K. STaMPp, supra note 122, at 79-81, 110. Ser General Bldg. Contractors Ass'n v. Pennsyl-
vania, 458 U.S. 375, 409-12 (Marshall. J., dissenting).
168 See generally REconsTrRucTION (K. Stampp and L. Litwack eds. 1969).
2 See K. STAMPP, supra note 122, at 87-97, 213-15.
1761 is impossible to separate Klan activities and purposes into exclusive categories or to
measure accurately their respective importance.” A. TRELEASE, supra note 17, au xlvii.
171 C. VaNN Woonwarp, REuN1oN axp ReacTtion 4 (1951).
172 Ieis clear that at least Justices Powell and Stevens would require a plaintiff o allege violation
of a federal constitutional right. See Novotny, 442 U.S. at 378-81 (Powell, )., concurring); id. at 381—
85 (Stevens, J., concurring).
1"+ Although he differed with the majority on how (o treat both the class-based animus and the
independent rights issues, Justice Blackmun, in his dissent, did not disagree with the majority’s .
analytical framework. Carpenters, 463 U.S. a1 839-54.
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Iil. THE Use oF HisTORY To CONSTRUE SECTION 1985(3)

A correct interpretation of Section 1985(3) must begin. with the recognition that
Congress intended the “equal protection of the laws” and “equal privileges and immun-
ities” prongs of the section to afford different protections and o create aliernative
methods of establishing a violation of the section. In the debates on the measure,
members of Congress drew a clear distinction between protection of federal rights
(privileges and immunities) and state rights (protection of the laws). For example, Rep-
resentative Garfield, who 15 credited with being the leader of the Republican moderates,
carefully distinguished bewween protecting the privileges and immunities of national
citizenship and protecting citizens from interference with their state-created rights.'™
There was general agreement that the privileges and immunities of national citizenship
were personal guarantees which could be protected against the actions of private par-
ties.'” The central debate was over the degree of state action or inaction required for
there to be denial of the equal protection of state laws.!?6

Recognizing a distinction between “equal protection of the laws” and “equal privi-
leges and immunities” is also consistent with other portions of the same statute. When
addressing conspiracies to interfere with state authorities or processes, the statute refers
only to denials of equal protection of the laws and makes no mention of equal privileges
and immunities. For example, the second clause of Section 1985(3}, which makes action-
able conspiracies to interfere with state authorities, refers only 1o preventing or hindering
states [rom giving or securing equal protection of laws. Likewise, the Senate amendment
to H.R. 320 {now codified as the second part of Section 1985{2)), in addressing conspir-
acies to impede a state’s judicial process, refers only to an intent to deny equal protection
of the laws. Perhaps the clearest illustration of Congress’s intent to afford two kinds of
protection from Klan outrages is the language of the Senate’s “Sherman Amendment,”
the precursor 1o what is now Section 1986. After the passage of H.R. 320 by the House,
the Senate added several amendments, the most significant of which was the Sherman
Amendment, which attempted 1o impose liability on municipalities for Klan crimes. The
Sherman Amendment applied to crimes committed “to deprive any person of any right
conferred upon him by the Constitution and laws of the United States, or deter or punish
him for exercising any such night, or by reason of his race, color or previous condition
of servitude.”? Thus, the Senate, in an amendment whose purpose was not to alter the

' GLOBE APP., sufira note 15, at 152-53. See also id. at 481-83 (remarks of Rep. Wilson); GLOBE,
supra note 13, at 485-86 (remarks of Rep. Cook); id. ar 499-502 (remarks of Rep. Frelinghuysen);
id. at 50506 (remarks of Rep. Prau).

17 See, e.g., GLOBE, supra note 13, at 448 {remarks of Rep. Butler); id. at 481 (remarks of Rep.
Wilson); id. at 486 (remarks of Rep. Cook); GLoBE APe., supra note 15, at 46 (remarks of Rep.
Kerr); GLogg, supra note 13, at 505 (remarks of Rep. Praut).

176 See, £.g., GLOBE APP., supra note 15, at 151-54 (remarks of Rep. Garfield); GLoBE, supra note
13 at 485 (remarks of Rep. Cook): GroBe APP., supra note 15, at 314-15 (remarks of Rep. Burchard).

177 This portion of the amendment read in full:

That if any house, tenement, cabin, shop, building, barn, or granary shall be
unlawfully or feloniously demolished, pulled down, burned, or destroyed, wholly or
in part, by any persons riotously and tumultously assembled together; or if any person
shall unlawfully and with force and violence be whipped, scourged, wounded, or killed
by any persons riotously and tumultously assembled together; and if such offense was
commitied to deprive any person of any right conferred upan him by the Conslitution and laws
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cause of action but simply to enlarge the remedy, interpreted H.R. 320 10 protect two
different groups of peopie: those attacked because of their exercise or anticipated
exercise of federal rights and those attacked because of their race or class.'?

In a similar manner, each of the prongs of Section 1985(3) was meant to protect
against a particular harm, The Congressional intent as to each prong is discussed below.
Because each of the prongs should be given a broader interpretation than that given by
the Court, constitutional questions are raised, and the constitutionality of the interpre-
tations is discussed as well,

A. Equal Protection of the Laws

1. The intent of the 42nd Congress

As the legislative history makes abundantly clear and as the Supreme Court held in
Harris, Griffin, and Carpenters, Section 2 was intended to reach the conduct of private
parties. The crucial question then is how private parties can deny persons the equal
protection of the laws. In Griffin, the Court explained that Section 1985(3) had o be
read to reach conduct beyond the three forms of state action deait with in other parts
of the Ku Klux Klan Act: actions under color of state law; interference with, or influence
upon, state authorities; and conspiracies so massive and effective as to supplant state
authorities.’”® On the other hand, it was the pelitical nature of the Klan's actions and
the consequent effect of those actions on the state and local governments that was the
principal concern of the 42nd Congress. Thus, an interpretation of “equal protection of
the laws” that would divorce the concept entirely from state involvement is unwarranted.

The Republicans’ major concern was the inaction of state local officials in the face
of Klan outrages. The Republicans, particularly the moderates, believed it was this
inaction that denied equal protection. Representative Garfield commented:

[Tlhe chief complaint is not that the laws of the State are unequal, but that
even where the laws are just and equal on their face, yet, by a systematic
maladministration of them, or a neglect or refusal o enforce their provisions,
a portion of the people are denied equal protection under them. Whenever
such a state of facts is clearly made out, I believe [the fourteenth amendment]
empowers Congress to step in and provide for doing justice to those persons
who are thus denied equal protection, %

of the United Stales, or to deter or punish him for exercising any such right, or by reason of his
race, color or previous condition of servitude, in every such case the inhabitants of the
county, city, or parish in which any of the said offenses shzll be committed shall be
liable to pay full compensation to the person or persons damnified by such offense if
living, or to his legal representatives if dead . . ..

GLoBE, supra note 13, at 704 (emphasis added).

178 The distinction between “privileges and immunities” as referring to the rights of national
citizenship and “equal protection of the laws" as referring to state laws was zlso made by the
contemporary Supreme Court, See Slaughter-House Cases, 83 U.S, (16 Wall.) 36 (1872). Later, in
Harris, the Court’s analysis of Section 2 assumed that “equal protection of laws” referred to state
laws, Harris, 106 U.S. at 638-640.

178 Griffin, 403 U.S. ar 98-99,

150 GLOBE APP., supra note 15, at 133 (remarks of Rep. Garfield); accord GLOBE, supra note 13,
at 459 (remarks of Rep. Beatty); GLOBE App., supra note 15, at 80 (remarks of Rep. Perry).
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The Republicans believed that the Klan deprived persons of equal protection of the laws
when it committed criminal or perhaps tortious acts against its victims in a context where
the victims were not receiving the protection of state or local officials. Thus, under the
“protection of laws” prong of Seciion 1985(3), Congress intended to provide a remedy
for victims of criminal or tortious conspiratorial activity who, because of their member-
ship in a class subject to historic or pervasive animus in the community, were politically
powerless and could not anticipate protection.'s! While such a definition would, in most
cases, include racial and religious minorities, it also would include any group whose
characteristics or views were sufficiently unpopular in a particular community.

2. The Issue of Constitutionality

Interpreting Section 1985(3) to reach such private deprivations of equal protection
raises constitutional questions. In Carpenters, both the majority and the dissent seemed
to accept the Fifth Circuit’s conclusion that the Section 1985(3) cause of action could be
upheld under the Commerce Clause.'® However, the constitutionality of the equal
protection prong of Section 1985(3) should not turn on the coincidence of interstate
commercial activity in the particular case. It should be constitutional in all its applications
under the fourteenth amendment.

The Supreme Court has not yet explicitly recognized Congress's power under Sec-
tion 5 of the fourteenth amendment to protect values embodied in Section One of the
amendment against private interference. Nevertheless, six members of the Court in the
1966 case of United States v. Guest*®® recognized that Congress possessed power under
Section 5 to impose criminal sanctions on private behavior designed to impede the
enjoyment of fourteenth amendment rights.’® As Justice Brennan noted in his concur-
rence, “[vliewed in its proper perspective, Section 5 of the Fourteenth Amendment
appears as a positive grant of legislative power, authorizing Congress to exercise its
discretion in fashioning remedies to achieve civil and political equality for all citizens.”'%
Similarly, in Katzenbach v. Morgan,'™ the Supreme Court ruled that Congress was em-
powered under Section 5 to ban English language literacy tests for voting in certain
settings despite rulings by the Court upholding such tests against fourteenth amendment
challenges. In effect, therefore, the Katzenbach Court authorized Congress to go beyond

181 In his dissent in Carpenters, Justice Blackmun arrived at a similar interpretation, although
he appeared to apply it to the Section as a whole rather than just to the “protection of laws” prong:
“Congress intended to provide a remedy to any class of persons, whose beliefs or associations placed
them in danger of not receiving equal protection of the laws from local authorities.” Carpenters, 463
U.S. at 853 (Blackmun, J., dissenting). Commentators have offered other explanations of how
private parties could deprive persons of equal protection. See generally Wildman, 42 U.58.C. Section
1985(3)—A Private Action to Vindicate Fourteenth Amendment Rights: A Paradox Resolved, 17 San DIEGO
L. Rev. 317 (1980); Comment, A Contruction, supra note 11.

182 463 1J.S. at 833 (majority opinion); id. at 849 n.14 (Blackmun, ., dissenting).

183 383 U.S. 745 (1966).

184 The opinion for the Court in Guest construed the indictment in question as alleging state
connivance in the scheme. /d. at 756. However, Justices Clark, Black and Fortas concurred specially
on the ground that Section 5 empowered Congress to punish private conspiracies interfering with
fourteenth amendment rights. Id. at 762 (Clark, Black & Fortas, ].J., contcurring). Chief Justice
Warren and Justices Brennan and Douglas concurred in part on the same ground. /d. at 781-84
{Brennan, J., concurring).

185 }d. at 784 (Brennan, ]., concurring).

186 384 U.S. 641 (1966).



942 BOSTON COLLEGE LAW REVIEW [Vol. 27:911

the substantive contours of Section 1 in formulating legisiation under Section 5 so long
as the legislation was designed to effectuate the fundamental purposes of the fourteenth
amendment.'8?

B. Equal Privileges and Immunities

1. The Intent of the 42nd Congress

Under the equal privileges and immunities prong of Section 1985(3), Congress
intended to provide a remedy for members of any class deprived of fundamental federal
rights by otherwise unlawful acts.'® Because state action (or inaction) was not seen by
Congress as a necessary precondition for the congressional protection of federal rights, 189
there would be no reason to assume that Congress intended to limit the application of
this prong to classes subject to historic or pervasive animus in the community. The
central question concerning this prong of Section 1985(3) is what Congress meant by
“privileges and immunities.” The legislative history reveals that the 42nd Congress had
two main views of the scope of the term.

Under one view, held by many Republicans, including Representative Shellabarger,
“privileges and immunities” encompassed the broad spectrum of rights described in
Corfield v. Coryell,'*® or, more vaguely, those rights fundamental to all free governments.'?!
Representative Maynard, who was a member of the Congress which adopted the four-
teenth amendment, described the rights encompassed in the term “privileges and im-
munities” as the

187 Katzenbach was recently reaffirmed in Fullilove v. Kluwznick, 448 U.S. 448, 476=77 (1980)
(plurality opinion}; id. at 500-01 (Powell, ]., concurring).

128 Although Section 1985(3) does not specify that the defendants’ acts have 1o be “otherwise
unlawful,” the origin of the Section as a remedy for a specific list of unlawful acts suggests this
interpretation, and Section 2 of the Ku Klux Klan Act was so understood at the time of its passage.
“[The statute] means that persons guilty of homicide, robbery, arson, mayhem, assaults and the
like, may be brought within the jurisdiction of United States courts and be punished by United
States authorities: it means this or nothing.” 12 NaTion 268 (Apr. 20, 1871).

189 See GLOBE, supra note 13, at 375-76 (remarks of Rep. Lowe); id. at 499-500 (remarks of
Rep. Frelinghuysen); id. at 691-92 (remarks of Sen. Edmunds); GLOBE Ape. supra note 15, at 85
(remarks of Rep. Bingham).

1 6 F. Cas. 546 (C.C.W.D. Pa. 1823} (No. 3,230). See, e.g., GLOBE APP., supra note 15, at 67
(remarks of Rep. Shellabarger); GrLoBg, supra note 13, at 334 (remarks of Rep. Hoar); id. at 370
(remarks of Rep. Monroe); id. at 500 {remarks of Rep. Frelinghuysen); GLoBE APP. supra, note 15,
at 229 (remarks of Rep. Boreman). Sez generally id. at 188~89 (remarks of Rep. Willard). According
10 Justice Washington, these rights included:

(plrotection by the Government, the enjoyment of life and liberty, with the right 10
acquire and possess property of every kind and to pursue and obtain happiness and
safety; subject nevertheless to such restraints as the government may justly prescribe
for the general good of the whole. The right of a citizen of one state 10 pass through,
or o reside in any other state, for purposes of trade, agriculture, professional pursuits,
or otherwise; to claim the benefit of the writ of habeas corpus; to institute and maintain
actions of any kind in the courts of the state; to take, hold, and dispose of property,
cither real or personal; and an exemption from higher taxes or impositions than are
paid by the other citizens of the state. . . .
Corfield, 6 F. Cas. at 551-52.
191 See GLOBE APP., supra note 15, at 71 (remarks of Rep. Blair).
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highest and best and dearest rights — rights secured under the Constitution;
rights anterior to the Constitution and above all constitutions; rights as old
and as broad as humanity, the rights of life and liberty, of speech and opinion;
the right to go unchallenged from State to State, wherever the interest,
inclination, or caprice may take him — ... 1%

Under the narrower view, “privileges and immunities” included at least the first eight
amendments to the Constitution.'® Even Representative Kerr, the Democrats’ leading
constitutional expert, accepted this narrower view:

1 ask the attention of every gentleman on this floor o the first eleven
amendments of the Constitution of the United States, and 1 say that in them,
as against the United States and the States and all the world, the Constitution
guarantees to the people certain great personal rights. It is true these amend-
ments are limitations on the powers of Congress as against the States; but
yet they are fundamental guarantees to the people.!*

Under either view, “privileges and immunities” included at least the political rights
mentioned in the Constitution, particularly the rights of free speech and association.
The Republicans were all of the view that the Klan was attacking people for their political
views and actions, so the Republicans’ principal concern in enacting Section 1985(3)
must have been to protect just those “political” rights — the right 1o vote, the right o
travel, s and particularly the rights of speech and association. Representative Barry
stated:

The Federal Constitution secures to every citizen the right of emigrating to
any portion of our national territory and carrying with him all his sentiments,
especially his loyal sentiments, and of ventilaing, defending and propagating
them by the utmost freedom of speech. But it is assumed by the Democracy
that a man may not come into any community and exercise this constitutional
right if it is opposed to the feclings and vested interests of that community.
Sir, all feelings and vested interests opposed to this freedom of speech are
themselves unconstitutional, illegal, and revolutionary.'?%

Representative Hawley similarly remarked:

Sir, before the late war it is a matter well known to you and to every
man born and reared in this land that throughout the southern States of the
Union there was no freedom of speech, no freedom of person, no freedom
to express the opinions which were entertained by free men unless those

192 Id at 311 {remarks of Rep. Maynard).

193 See GLOBE, supra note 13, at 476 (remarks of Rep. Dawes); GLoBe App., supra note 15, at 81
(remarks of Rep. Bingham).

1 GLOBE APP., supra note 15, at 46 (rcmarks of Rep. Kerr) (emphasis added). This debate over
the meaning of “privileges and immunities” echoes the larger disagreement between Lockean
natural law theorists and more modern positivists, Although current legal theory is dominated by
positivism, in attempting to ascertain the intent of the Republicans who passed Section 1985(3),
one must read the language of the Section and the legislative debates in the context of the natural
law theories under which many Republicans appear to have been operating.

195 While no express provision of the Constitution guarantees the right to travel, the Supreme
Court, by the time of the debates on H.R. 320, had recognized the right because of its essential
relationship to all political activity. Crandall v. Nevada, 73 U.S. (6 Wall.) 35 (1867).

1% GLOBE APP., supra note 15, at 265 (remarks of Rep. Barry).
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opinions were in consonance and in conformity with the opinions of the
dominant class of the southern States . . ..

The day was when 1 could not exercise one of these rights guarantied
to me by this Constitution of my fathers in a southern State, unless I exercised
that right in such a manner as might meet the behests or the will of the slave
power. Sir, thank God, that day has passed; and as long as there is a love of
liberty in this country of ours there will be the power to defend the Consti-
tution of the United States and enforce those guarantees which it gives to
every citizen of the United States.?”

The Supreme Court’s contemporaneous construction of “privileges and immunities”
was consistent with Congress’s understanding that the term encompassed speech and
association rights. In the Slaughterhouse Cases, even while the Court's opinion drastically
narrowed the reach of Section 1 of the Ku Klux Klan Act, the majority stated:

Another privilege of a citizen of the United States is to demand the care
and protection of the Federal government over his life, liberty, and property
when on the high seas or within the jurisdiction of a foreign government. . . .
The right to peacably assemble and petition for redress of grievances, the
privilege of the writ of habeas corpus, are rights of the citizen guaranteed by
the Federal Constitution.'**

Four years later, in United States v. Cruikshank,'” the Court refused to enforce the 1870
Civil Rights Act, on the ground that the right to peaceably assemble was not granted by
the Constitution but was, in effect, derived from natural law. The Court reasoned:

The right of the people peacably to assemble for lawful purposes existed
long before the adoption of the Constitution of the United States. In fact, it
is, and always has been, one of the attributes of citizenship under a free
government. It “derives its source,” 1o use the language of Chief Justice
Marshall, in Gibbons v. Ogden, 9 Wheat. 211, "from those laws whose authority
is acknowledged by civilized man throughout the world.” It is found wherever
civilization exists, [t was not, therefore, a right granted to the people by the
Constitution. 200

Much later, in 1908, the Supreme Court rejected the argument that the rights of free
speech and association were privileges and immunities of national citizenship.?' Then,

97 GLOBE, supra note 13, a1 380-82 (remarks of Rep. Hawley). See also id. at 414 (remarks of
Rep. Roberts); id. at 476 (remarks of Rep. Dawes); GLoBE APP., supra note 15, at 265 (remarks of
Rep. Barry). See also id. at 81 (remarks of Rep. Bingham).

W8 Slaughter-House Cases, 83 U.S. (16 Wall) at 79. The dissenting justices had a much more
expansive notion of privileges and immunities. Justice Field, speaking for four members of the
Court, stated that "privileges and tmmunities” referred 1o “natural and inalienable rights which
belong to all ciuzens.” I/d. at 96 (Field, ]., dissenting). Justice Field stated: “The privileges and
immunities designated are those whick of right belong to the citizens of all free governments. Clearly
among these must be placed the right to pursue a lawful employment in a lawful manner, without
other restraint than such as equally affects all persons.” /d. at 97 (Field, J., dissenting) (emphasis in
original). Justice Bradley, in a separate dissenting opinion, stressed that the privileges of speech
and assembly would be privileges of citizenship even if they did not appear in the Constitution
because they were fundamenual. Jd. at 118-19 (Bradley, |., dissenting).

19992 .5, 542 (1875).

w0 id. at 551.

20! See Twining v. New Jersey, 211 U.S, 78 (1908).
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in Carpenters, the Court determined that Section 1985(3) is remedial only?®? and thus
apparently does not protect speech and associational rights. That the Court long after
the enactment of Section 1985(3) construed the term “privileges and immunities” (as
used in the Constitution) more narrowly, however, cannot retroactively alter the under-
standing of the drafters of the statute, and it is their understanding which should be
controlling.2®

2. The Issue of Constitutionality

As Griffin held, Section 1985(3) is constitutional insofar as it provides a remedy for
the violation, by private parties, of at least the privileges and immunities of national
citizenship presently understood to be protected by the Constitution. However, the
question arises whether Section 1985(3) would be constitutional if interpreted, as the
drafters intended, to provide a remedy for the violation by private parties of the political
rights assumed to be privileges and immunities by the 42nd Congress, principally the
rights of speech and association. In Carpenters, Justice White ruled out reliance on the
fourteenth amendment as a source of constitutional authority for protection of speech
and association rights against the actions of private parties but, at the same time, ap-
peared to accept the plainuffs’ contention that, on the facts of the case, the Commerce
Clause could have supported application of the section.

There is another constitutional provision, however, which might support application
of Section 1985(3) to protect political rights, including speech and association rights,
against the actions of private parties. In discussing possible sources of legislative power
for the Ku Klux Klan Act, numerous members of Congress recognized that in addition
to, or as an alternative to, the fourteenth amendment, Congress had the authority (o
deal with Klan outrages under Article IV, Section 4, the Republican Guarantee Clause. 2%

22 Carpenters, 463 U.S. at 833, The Carpenters Court cited 10 its Novotny decision for the
proposition thar Section 1985(3) provided no substantive rights, but the Court in Novetny had cited
to no authority for this rather important proposition. /d. In fact, the 42nd Congress did conceive
of the statute as being "remedial,” but it appears that Congress meant something different than
Justice White by the term. It must be remembered that the original version of Section 2 was drafted
to make cognizable in federal court a specific list of what would otherwise be state ¢rimes and torts.
The section, as thus conceived, was “remedial” in that it provided a federal remedy for violations
of state law.

202 Justice Blackmun alluded to this point in his dissent. fd. at 841 n.3 (Blackmun, ]., dissenting).
See, e.g., Allen v. McCurry, 449 U8, 90 (1980). For much the same reason that Section 1985(3)
must be interprered to encompass violations of the privileges and immunities assumed to exist by
the 42nd Congress, the position of Justices Powell and Stevens in Novetny, that the Section should
not apply to violations of later-enacted federal statutes, is correct. See NMovotny, 442 U.S. at 379
(Powell, ]., concurring); id. at 386 (Stevens, ., concurring). Throughout the debates on Section 2,
the term “privileges and immunities” was used to refer to only the most fundamental rights, cither
secured by the Constitution or derived rom natural law and therefore antecedent and superior to
the Constitution. Nor is there any need to extend the coverage of Section 1985(3) to later-enacted
statutes, Federal statutes presumably contain their own appropriate schemes for enforcement, and
there would seem 10 be no reason o apply additional remedies not specifically considered by
Congress in enacting the statutes.

24 Eg., Grosg, supra note 13, at 333-34 {remarks of Rep. Hoar); . at 370 (remarks of Rep.
Monroe); id. at 380-81 (vemarks of Rep. Hawley); id. at 389-90 (remarks of Rep. Elliot); GLose
APp., supra note 13, at 72-73 (remarks of Rep. Blair). See also id. at 159 {remarks of Rep. Golladay)
(acknowledging, as a Demaocrat, that the Republicans were relying, in part, on the Guarantee Clause),
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Although the Supreme Court has consistently refused to use the Guarantee Clause
as an adjudicatory standard,?® it remains a binding directive addressed 1o the political
branches and thus, constitutes a potentially significant source of authority for Congres-
sional action 2 Indeed, in Texas v. White,® the Court explicitly relied on the Guarantee
Clause as the source of legislative authority to enact much of the Reconstruction legis-
lation of the 39th and 40th Congresses.2%® Thus, although there have been few cases in
which the Republican Guarantee Clause has been before the Supreme Court and al-
though these cases have consistently held the clause to be judicially unenforceable, the
decisions also have recognized that the clause does confer important powers on the
federal government, exercisable through its political branches. As Professor Bonfield has
explained:

The analysis of the guaranty clause in light of contemporary materials
demonstrates that it endowed the federal government with great power
which was to be used 10 preserve republican government. As such, it was
[prior to the adoption of the fourteenth amendment] the enly part of the
Constiwution that afforded the people any protection against abuses in their
state governance. And as previously noted, such a check in the hands of the
central authority was deemed essential to the continued welfare of the
Union. 2%

The framers of the Constitution recognized the essential role of speech and asso-
ciational freedoms in a republican government and viewed individual political activity as
a requirement.?'® In adopting the Republican Guarantee Clause the framers not only
expected full exercise of individual polidcal rights, but, in effect, demanded it. As Justice
Brandeis stated in his concurring opinion in Whitney v. Californic, “[tlhose who won our
independence believe . . . that public discussion is a political duty; and that this should

205 See Baker v. Carr, 369 U.S. 186, 227-29 (1962); Luthor v. Borden, 48 U.S. (7 How)) |
(1849).

206 See Highland Farms Dairy, Inc. v. Agnew, 300 U.S. 608 (1937); Pacific States Tel. & Tel.
Co. v. Oregon, 223 U.S, 118, 14249 (1912).

207 74 1.8, 700 (1869).

8 Jd. at 730-31. More recendy, in Laird v. Tatum, the Supreme Court noted that the companion
“dlomestic violence” provisions of Article IV, Section 4, authorized the enactment by Congress of
10 U.S.C. Section 331, empowering the President to call out neighboring siate militia to suppress
an insurrection against a state government. 408 U.8. 1, 3~4 n.2 (1972). Similarly, in United States
v. Josephson, 165 F.2d 82, 90 (2d Cir. 1947), cert. denicd, 333 U.S. 838 (1948), Barsky v. United
States, 167 F.2d 241, 246~-47 (D.C. Cir.), cert. denied, 334 U.S. 843 (1948). and Morford v. United
States, 176 F.2d 54 (D.C. Cir. 1949), rev'd on other grounds, 339 U.S. 258 {1950), the Guaraniee
Clause was properly invoked as a source of legislative power by the House Un-American Activities
Committee.

% Bonheld, The Guarantee Clause of Article IV, Seetion 4: A Study in Constitutional Desuetude. 46
Minn. L. REv. 513, 530 (1962) (emphasis in the original). Professor Bonfield actually contended
that this “great power” might appropriately be exercised by any branch of the federal government,
including the judicial branch in appropriate cases, while acknowledging that Luthor v. Borden, 48
U.S. {7 How.) | (1849), for instance, was not at all an appropriaie case. See also generally Bonficld,
Baker v. Carr: New Light o the Constitutional Guarantee of Republican Government, 50 Cavir. L. Rv.
245 (1962). )

210 See .S, Woop, THE CREATION OF THE AMERICAN Repusuic, |776-1787, 47 (1969).
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be a fundamental principle of the American government.”?" Legislation designed to
protect persons from mob violence directed at them because of their speech or associa-
tions is undoubtedly an appropriate means of guaranteeing a republican form of gov-
ernment. Thus, the Guarantee Clause can be read to provide Congress with the power,
exercised in Section 1985(3), to act against private conspirators whose activities are
intended to prevent persons from associating together and forming and expressing the
diverse political opinions essential to a republican form of government.

COoNCLUSION

Just as the Supreme Court’s decision in Harris holding unconstitutional the criminal
portion of Sectton 2 of the Ku Klux Klan Act may have been as much a product of the
post-Reconstruction political climate of 1883 as the result of a fair reading of the
Reconstruction Amendments, so the Court’s decision in Carpenters implying that only
racial, class-based animus comes within Section 1985(3) may have been as much a product
of the post-civil rights movement political climate of 1983 as the result of an analysis of
the intent of the 42nd Congress. An examination of both the historical evidence specific
to the Ku Klux Klan Act and the general historical material on the Republicans, the Ku
Klux Klan, and Reconstruction reveals that the core purpose of Section 1985(3) was to
restore and preserve an open and democratic political process. The two parts of the
section approached this purpose in different ways. On the one hand, with the equal
privileges and immunities prong, Congress sought to protect fundamental political rights
directly. On the other hand, with the equal protection prong, Congress sought to protect
groups which, because of historical or pervasive hostility in the community, were likely
to be politically powerless and thus unable to obtain protection under state laws. These
strategies for protecting the political process echo the basic themes embodied in the
Constitution itself.212

As cases such as Griffin v. Breckenridge and Waller v. Butcovich demonstrate, the
problems addressed by Section 1985(3) still exist today. Given the continuing uncertainty
in the lower courts over the meaning of Carpenters and the application of Section 1985(3),
it seems inevitable that the Supreme Court will have to reconsider the section. When it
does so, perhaps the Court will again revive Section 1985(3} by inerpreting the section
according 1o the language ol the section and the spirit of those who drafted it

#! Whitney v. California, 274 U.S, 357, 375~76 (1927) (Brandeis, J.. concurring). See also A.
Meiklejohn, Free Speech and Its Relation to Self-Govermment, in PoLrnicar, FREEDOM 27 {1960). Professor
Meciklejohn stated:

When men govern themselves, it is they — and no one clse — who must pass judgment
upon unwisdom and unfairness and danger. And that means that unwise ideas must
have a hearing as well as wise ones, unfair as well as fair, dangerous as well as safe,
un-American as well as American . . . . The principle of the freedom of speech springs
from the necessities of the program of self-government. It is not a Law of Nature or
of Reason in the absiract, It is a deduction from the basic American agreement that
the public issues shall be decided by universal suffrage,

212 See generally J.H. ELy, DEMoCRACY anp DisTrusT (1980).
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