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PRESIDENTIAL ADVISORS AND THEIR
MOST UNPRESIDENTIAL ACTIVITIES: WHY
EXECUTIVE PRIVILEGE CANNOT SHIELD
WHITE HOUSE INFORMATION IN THE U.S.
ATTORNEY FIRINGS CONTROVERSY

Abstract: On March 10, 2008, the House judiciary Committee sued White
House Chief of Staff Joshua Bolten and former White House Counsel
Harriet Miers seeking to overcome White House claims of executive privi-
lege in the committee's investigation of the 2006 U.S. attorney firings.
Since the U.S. Supreme Court first recognized the executive privilege
over thirty years ago in United States v. Nixon, it has remained controversial
and unclearly defined. In an attempt to clarify the relevant principles that
the courts should apply to the recent House lawsuit, this Note examines
executive privilege jurisprudence from the Nixon cases to recent opin-
ions of the U.S. Court of Appeals for the District of Columbia Circuit. It
concludes that executive privilege, which is intended to protect the public
interest, must never stray far from the Executive in whose name it is in-
voked. Thus, because the White House has maintained that President
Bush was not involved in the U.S. attorney purge, the privilege must fail.

INTRODUCTION

Executive privilege has long been a contentious doctrine,! and,
given that its recognition by the U.S. Supreme Court during the Nixon
years will forever be tied to the abuses of that administration, it may be
destined to remain a black sheep amongst presidential powers.? Subse-
quent Presidents have done little to remove the tarnish on executive
privilege.? President Bill Clinton was the first President since Nixon to
make a truly demonstrative attempt to revive executive privilege, but,
like Nixon before him, Clinton invoked the privilege in an attempt to

1 Executive privilege has been defined as “a claim by the President of a constitutional
right to withhold information from Congress, the courts, or persons or agencies empow-
ered by Congress to seek information.” Heidi Kitrosser, Secrecy and Separated Powers: Execu-
tive Privilege Revisited, 92 lowa L. REv. 489, 491-92 (2007).

2 See generally United States v, Nixon, 418 U.S, 683 (1974) (addressing the constitution-
ality of executive privilege for the first time).

8 MARK J. RozELL, EXECUTIVE PRIVILEGE: PRESIDENTIAL POWER, SECRECY, AND Ac-
COUNTABILITY 72 {rev. 2d ed., Univ, Press of Kan, 2002) (1994).
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hide personal wrongdoing.* President George W. Bush has used execu-
tive privilege to expand executive power more generally, at the expense
of Congress's powers and the public’s access to government informa-
tion.’

Executive privilege received renewed criticism when the Bush ad-
ministration used it to block congressional investigations into the
forced resignation of at least nine U.S. attorneys in late 2006.% After the
Bush administration invoked the privilege to block the investigations,
the House Commiittee on the Judiciary filed a lawsuit against former
White House Counsel Harriet Miers and White House Chief of Staff
Joshua Bolten, both of whom had defied subpoenas ordering them to
appear before the committee.” The suit is the first executive privilege
battle between Congress and the President to hit the courts in twenty-
five years,8

The controversy began when, under powers granted by a little-
known provision in the USA PATRIOT Act, then-Attorney General Al-
berto Gonzalez removed the attorneys and appointed interim replace-
ments without presidential nomination or Senate confirmation.* When
the dismissals came to light amidst allegations that the firings were po-
litically motivated, both the House and Senate Judiciary Committees,

4 Seeid. a1 122,

5 Sezid.

& See, e.g., Robert Barnes & Dan Eggen, Hiil Panel Initiates Contempt Charges Against
Miers, Wasn. Pos, July 13, 2007, at A3; Dan Eggen, justice Department Fires §th U.S. Attorney,
WasH. PosT, Feb. 24, 2007, at A2; Dan Eggen, U.S. Attorney Firings Set Stage for Congressional
Battie, Wasil. Pos, Feb. 4, 2007, at A7 {hereinafier Eggen, Congressional Battle]; Paul Kane,
West Wing Aides Cited for Contempt, Wasu. Post, Feb. 15, 2008, at A4.

? See Complaint for Declaratory and Injunctive Relief at 1, Comm. on the Judiciary v.
Miers, No. 08-cv-00409 (D.D.C. Mar. 10, 2008), available at hup://judiciary.house.gov/
Media/PDF5/ContemptComplaint080310.pdf; William Branigin, House Panel Sues to Force
Bush Aides to Table, Wasn, PosT, Mar, 11, 2008, at A3,

8 See generally United States v. House of Representatives, 556 F. Supp. 150 (D.D.C,
1983) (dealing with an executive privilege dispute between Congress and the executive
branch most recently, outside of the present discussion).

# See H.R. Rep, No. 110423, a1 55-56 (2007), available at hup://purl.access.gpo.gov/
GPQO/LP590292; Eggen, Congressional Battle, supra note 6, Prior to the 2005 reauthorization
of the PATRIOT Act, the Attorney General had the authority to appoint an interim U.S.
attorney for up to 120 days, See H.R. REP. No. 110423, at 56. Upon expiration of this 120-
day period, the district court could appoint the same or a different individual to serve in
the position until the Senate confirmed a permanem replacement. Sez id. The PATRIOT
Act aliered this process by removing the 120-day limit on interim appointments and the
provisions requiring court involvement, giving the Attorney General unreviewable power
to make interim appointments of unlimited duration. See id. This essentially gave the At
torney General greater appointment power than the President, whose nominations re-
quire Senate confirmation, See U.S, Consr, art. I1, § 2, ct, 2.
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pursuant to their legislative and oversight authority, opened investiga-
tions.!® During subpoenaed testimony before Congress, many of the
dismissed attorneys testified that Department of Justice (*DOJ”) offi-
cials and Republican lawmakers pressured and threatened them re-
garding corruption investigations of Democratic politicians, actions
that may have constituted obstruction of justice and unlawful polit-
cally-motivated retaliation.}' The controversy ultimately led to the res-
ignation of Attorney General Gonzales.'? The White House maintained
that President Bush was neither involved in, nor aware of, the removal
process.!3

During Congress’s investigations, both the Senate and House Judi-
ciary Committees issued subpoenas directed at numerous White House
officials, including Miers, Bolten, and then-Deputy White House Chief
of Staff Karl Rove.! In response, the White House asserted executive
privilege, citing the President’s need to receive candid advice from his
staff without the chilling effect that fear of public scrutiny could pro-
duce.!’ Miers and Rove failed 1o appear as directed by the subpoenas,
and Bolten refused to turn over subpoenaed documents.!'® After

1 S H.R. Doc. No, 109-157, R. X(1)(k), at 454 (2007); id. R. X(2), at 479; 8. Doc.
No. 1100, R. XXV (1}(m), at 256 (2007); Eggen, Congressional Battle, supra note 6.

I Se¢ Dan Eggen & Paul Kane, Proscoutors Say They Felt Pressured, Threatened, Wasu,
Post, Mar. 7, 2007, at Al, A removal intended to influence a politically sensitive prosecu-
tion could amount to obstruction of justice. See 18 U.5.C. §§ 1503, 1505 (2600 & Supp. IV
2004); 18 U.S.C.A. § 1512(c)(2) (West Supp. 2007); scc also H.R. Rep. No. 110-423, at 26,
98, Further, if any attorney was removed to influence the ontcome of elections, or in re-
taliation for failing to bring pelitically charged prosecutions that lacked a good faith legal
or factual basis, such actions could violate civil and criminal portions of the Hatch Act, See
5 U.S.C. § 7323(a) (1) (2000 & Supp. IV 2004) (prohibiting a federal employee from
“us{ing) his official authority or influence for the purpose of interfering with or affecting
the result of an election™); 18 U.5.C. § 606 (2000) (forbidding a federal employee from
“discharg[ing] . . . any other officer or employee . .. for giving or withholding or neglect-
ing 1o make any contribution of money or other valuable thing for any political purpose”);
sce also H.R. Rep. No, 110-423, at 26, 28.

1t Dan Eggen & Michelle A Fleiwcher, Embattied Gonzales Resigns, Wasu. PosT, Aug, 28,
2007, at Al.

13 See H.R. Ree. No, 110-423, at 55-56, 69-70.

14 Paul Kane, Senate Panel Approves Subpocnas for 3 Top Bush Aides, Wasit. PosT, Mar. 23,
2007, at A4; Jonathan Weisman & Paul Kane, House Panel Authorizes Subpoenas of Officials,
Wasn. PosT, Mar. 22, 2007, at Al.

15 H R. Rep. No. 110423, at 5; Letter from Fred Fielding, Counsel to the President, 1o
Senator Patrick Leahy, Chairman, Senate Comm. on the Judiciary & Senator Arlen Spec-
ter, Ranking Member, Senate Comm. on the Judiciary (Aug. 1, 2007) [hereinafter Letter
from Fred Fielding], availeble at http:/ /leahy.senate.gov/press/ 200708,/ 07-08-01 %20white
%20house%20rove,pdf. .

16 R, Rep. No. 1104923, at 6; David Stout, Senatc Panel Votes to Cite 2 Bush Aides, N.Y.
Times, Dec. 14, 2007, at A36,
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months of legal wrangling, the House of Representatives voted 223 to
32 to hold Miers and Bolten in contempt of Congress for failure to ap-
pear before the House Judiciary Committee,!” The Senate Judiciary
Committee likewise found Rove and Bolten in contempt.18

Upon passage of the House contempt citations, House Speaker
Nancy Pelosi referred the citations to the DQOJ in accordance with the
contempt of Congress statute and requested a grand jury investiga-
tion.'? As anticipated, newly appointed Attorney General Michael Mu-
kasey declared that the DOJ would not pursue a grand jury investiga-
tion, as, in his opinion, the officials had committed no crime.? As a
result, on March 10, 2008, the House judiciary Committee filed a civil
suit in the U.S. District Court for the District of Columbia, seeking an
order that Miers and Bolten comply with the subpoenas.?! In light of
the House lawsuit, Congress and the executive branch seem unlikely to
reach the sort of compromise that typically resolves such disputes.??

17 See Kane, supra note 6.

18 See Stout, supra note 16, The Senate resolution has yet to receive a full floor vote. See
Kane, supra note 6,

19 §ee Pelosi Urges Probe into Bush Aides’ Refusals, Wasn, Post, Feb, 29, 2008, at A2. By
law, a vote to issue a contempt citation must be taken by the full house whose commitiee
issued the original subpoena. See 2 U.S.C. §§ 192, 194 (2000). The Speaker of the House or
Senate President then certifies the citation to the U.S. Attorney for the District of Colum-
bia, who is charged with bringing the citation before a grand jury. Ses id.; sez also MORTON
RosenBerG & Toop B. TarELman, CoNG. REsearcH SERY., CONGRESS'S CONTEMPT POWER!
Law, HisTORY, PRACTICE, AND PROCEDURE 23-24 (2007).

2 Sec Dan Eggen, Mukasey Refuses to Prosecute Bush Aides, Wash. PosT, Mar, 1, 2008, at
A2, In 1984, the Office of Legal Counsel at the DOJ opined that Congress could not com-
pel the DOJ wo prosecute an executive branch official who has claimed executive privilege
to resist a congressional subpoena, as such compelled prosecution would violate the sepa-
ration of powers. Sez 8 Op. Off. Legal Couns. 101, 128 (1984). The Attorney General re-
ferred to this opinion in support of his decision. See Eggen, supra.

21 See Branigin, supra note 7, Anticipating the DQJ’s refusal 1o pursue criminal contempt,
the House contempt resolution atso authorized the House general counsel to file a civil suic
to compel disclosure. Sez Kane, supra note 6; see also ROSENBERG & TATELMAN, supra note 19,
at 37-46. The Senate also has a civil contempt statute at its disposal. See ROSENBERG &
TATELMAN, supre note 19, at 33-37. In additon, Congress could have used its “inherent con-
tempt” power to order the Sergeantat-Arms of the House to arrest the offending officials in
advance of holding its own contempt wial. See id. at 12-20. The imprisoned officials would
likely then petition for writs of habeas corpus, forcing the court to rule on the executive privi-
lege claims in the process. S RaouL BErGER, EXECUTIVE PRIVILEGE: A CONSTITUTIONAL
MyTH 312 (1974). The procedure, however, has not been used since 1934, and Democratic
leaders have not displayed eagerness to revive the practice. Sce Dan Eggen & Amy Goldstein,
Broader Privilege Claimed in Firings, Wasn, Post, July 20, 2007, at Al.

22 Barnes & Eggen, supra note 6. According to the Congressional Research Service,
Congress has cited ten high-level executive branch officials for contempt of Congress since
1975, Weisman & Kane, supra note 14. In all cases, the executive branch has wirned over all
or part of the subpoenaed information before criminal contempt proceedings began. Id.
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Thus, the courtroom stage has been set for another constitutional
showdown between the legislative and executive branches.?®

In the more than three decades since the U.S. Supreme Court first
recognized a constitutional basis for executive privilege in the 1974 case
of United States v. Nixon, the Court has not further defined the scope of
the privilege, instead leaving that task to the U.S. Court of Appeals for
the District of Columbia Circuit and the U.S. District Court for the Dis-
trict of Columbia.2* In that time, only three cases have involved execu-
tive branch information disputes with Congress,?® and only one of
those resulted in a ruling on the merits.?6 As a result, large holes re-
main in executive privilege jurisprudence, particularly with regard to
conflicts between the legislative and executive branches.?” Despite these
gaps, however, the courts have decided other cases that help clarify cer-
tain questions that Nixon left unanswered.?® These cases help articulate
the standards that the courts should apply to the executive privilege
claims in the U.S. attorney firings controversy.?

This Note examines existing executive privilege jurisprudence,
focusing on the efforts of the D.C. courts to articulate more fully the
contours of the privilege.3® Though the Supreme Court in Nixon ex-
pressly limited its holding to the context of a criminal trial subpoena

Only once, in the case of Environmenl Protection Administration head Anne Gorsuch,
did such a conflict reach the courtroom, and in that instance the court held that the ex-
ecutive privilege claim was not properly before the court, as Gorsuch had filed for declara-
tory relief and was not yet a defendant in a criminal contempt proceeding. See Hotese of
Representatives, 556 F, Supp. at 153.

 See Branigin, supra note 7.

24 Spe MORTON RoSENBERG, CONG. RESEARCH SERV., PRESIDENTIAL CLAIMS OF EXECUTIVE
PRIVILEGE: HisTORY, [AW, PRACTICE AND RECENT DEVELOFMENTS 2 (2007).

2 See genernlly United States v, AT&ET (AT&T I}, 651 F.2d 384 {D.C. Cir. 1976}, appeal on
remand, 567 F.2d 121 (D.C. Cir. 1977); Senate Select Comm. on Presidential Campaign Activi-
ties v. Nixon, 498 F.2d 725 (D.C. Cir. 1974); House of Representatives, 556 F. Supp. at 150.

25 Ser Senate Select Comm., 498 F.2d at 733; see alse ROSENBERG, supra note 24, at 1,

7 Ser, e.g, In e Sealed Case (£spy), 121 F.3d 729, 753 (D.C. Cir. 1997) (refusing to rule on
the proper balance between conflicting information needs of Congress and the President).

1 See Peter M, Shane, Legal Disagreement and Negotiation in a Government of Laws: The
Case of Executive Privilige Claims Against Congress, 71 Minn. L. Rev, 461, 471-77 (1987)
{drawing on post-Nixon cases to develop an executive privilege doctrine applicable to Con-
gress). These questions include how far from the President executive privilege extends and
the degree of need necessary to overcome the privilege is. See Espy, 121 F.3d at 742,

2 See Kitrosser, supra note 1, at 501 {noting that, despite the Supreme Court’s caution
that Nixer does not concern disputes with Congress, courts have applied its framework in
other contexts); Shane, supra note 28, at 471~77; see also Judicial Watch v. Dep't of Justice,
365 F.3d 1108, 1112-24 (D.C. Cir. 2004); Espy, 121 F.3d at 742-57,

® See infra notes 73-211 and accompanying text.

81 See 418 U.S. at 712 .19,
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courts have applied its reasoning, and that of other Nixon-era executive
privilege cases, to a range of information disputes with the executive
branch.3? These cases offer insight into how the courts should rule in
the U.S. attorney dispute.3® This Note draws on those precedents to ar-
gue that the claims of executive privilege asserted by the White House
in response to the congressional subpoenas must fail, primarily because
the President was never involved in, nor advised of, the plan to remove
the attorneys.?* The Note suggests, however, that the courts may deem
the conflict not yet ripe for adjudication and may order further nego-
tiation before ruling on the claims of privilege.%

Part [ briefly surveys the history of executive privilege from the
time of President Washington to the Nixon era.3¢ Part I examines the
essential elements of the doctrine, drawing on the Nixon cases and
their progeny to articulate the standards that should apply to the pre-
sent controversy.” Part III applies these standards to the House and
Senate Judiciary Comnmittee subpoenas in the U.S. attorney investiga-
tion and concludes that the claims of privilege should fail, while noting
that a court might pass on the issue in favor of further negotiation.%

1. ExgcuTIvE PRIVILEGE: A BRIEF HISTORY

Although the term executive privilege was not used until 1954,
Presidents have exercised a right to withhold sensitive information
throughout American history.3® As explored below, George Washington
withheld information from Congress on three occasions, claiming the
need to protect the national interest.?® Later Presidents invoked this

3 See Kitrosser, supra note 1, at 501; Shane, supra note 28, at 471, See generally Judicial
Watch, 365 F.3d 1108 (Freedom of Information Act suit); Esgy, 121 F.3d 729 (grand jury
subpoena); AT&T I, 551 F.2d 384 (congressional subpoena); /n e Grand Jury Proceedings,
5 F. Supp. 2d 21 (D.D.C. 1998) (grand jury subpoena}; House of Representatives, 556 F. Supp.
150 (congressional subpoena).

3 See Kiwosser, supra note 1, at 501; Shane, supra note 28, at 471-77, Though only
Miers and Bolten are named in the House lawsuit, this Note's analysis applies equally to
Rove, a close presidential advisor who served in the Office of the President. See infra notes
235-241 and accompanying text. In light of the Senate Judiciary Committee’s recent con-
tempt vote against Rove {and the possibility of a similar suit by the Senate), the Note in-
cludes Rove in its discussion of the executive privilege claims. See Stout, supra note 16,

3 See infra notes 212-317 and accompanying text,

3 Sce infra notes 318-328 and accompanying text.

% See infra notes 39-72 and accompanying text.

57 See infra notes 73-211 and accompanying text.

38 See infra notes 212-328 and accompanying text.

39 See RozeLL, supra note 3, at 28; see also infra notes 43-72 and accompanying text,

# See infra notes 43-60 and accompanying text.
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rationale by arguing that confidentiality promotes candor necessary to
the public interest in informed presidential decision making.#! Presi-
dents continue to articulate this logic as the primary justification for
the privilege to withhold presidential communications.*

A. Washington as a Model for Future Presidents

Critics of executive privilege often point out that it appears no-
where in the text of the Constitution and is contrary to the democratic’
ideal of open government.®® Despite the strength of these arguments,
in 1974, the U.S. Supreme Court, in United States v. Nixon, held that the
privilege is implicit in the President’s Article 1I powers and in the Con-
stitution’s separation of powers scheme,# The Court’s rcasoning ech-
oes arguments used to justify the earliest claims of executive privilege:
those made by George Washington %5

The first American President was acutely aware that his actions
would have great precedential value for future executives.*® Records of
three recorded disputes offer insight into Washington’s views on the
President’s power to withhold information from Congress.?” Although
scholars accord different weight to the significance of these events,
Washington clearly believed that his constitutional duties required him
to withhold presidential information when disclosure would harm the
national interest.8

Washington’s first dispute with Congress over access to executive
branch information arose during a congressional investigation into the
St. Clair incident, a failed military expedition in 1791.1° Upon receiving
Congress’s request for information, Washington's cabinet counseled
him that he should withhold sensitive information if disclosure would
harm the public good. Though Washington eventually complied with
Congress's request, the incident illustrates the Founding Fathers’ belief

#1 See infra notes 61-72 and accompanying text.

42 See United States v. Nixon, 418 1.5, 683, 705 (1974); Kitrosser, supra note 1, at 500,

43 See RoZELL, supra note 3, at 7, 12-15; Raoul Berger, Executive Privilege: A Presidential
Pillar Without Constitutional Support, 26 ViLL. L. REv. 405, 405 (1981).

# S 418 U.S. at 705-06, 708,

15 See ROZELL, supra note 3, at 20-32; Randall K. Miller, Congressional Inquests: Suffocat-
ing the Constitutional Prerogative of Executive Privilege, 81 Minn. L. Rev. 631, 632 (1997).

46 See RozELL, supra note 3, at 28. .

47 See id. at 290-32; Saikrishna Bangalore Prakash, A Critical Comment on the Constitution-
ality of Executive Privilege, 83 Mvn, L. Rev, 1143, 1177-84 (1999},

48 See ROZELL, supra note 3, at 29-32,

49 See id, at 29,

¥ Id.
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that the Executive could withhold information, but only insofar as
withholding served the public interest.51

Washington relied on the public interest rationale several years
later in responding to Senate requests for certain correspondence be-
tween the President, the Secretary of State, and France.’2 The Presi-
dent’s cabinet was divided between those who advised against any dis-
closure, and those who suggested that he disciose redacted copies of
the communications.?® Washington chose the latter course and in-
formed the Senate that he was withholding some information “for pub-
lic considerations.™* The Senate never challenged him.5

In a third incident, Washington withheld information from a
House investigation into the negotiation of the Jay Treaty, a 1794
agreement with Great Britain that settled many outstanding issues from
the Revolutionary War?¢ Washington argued that the House had no
right to such information, as the Constitution excluded the House
from treaty making.’” He also repeated his prior assertion that he could
withhold information in the public interest and fixed his refusal in the
doctrine of separation of powers.58

These examples reveal that Washington had a firm, though some-
what vague conception of executive privilege as a tool necessary to pro-
tect the “national” or “public” interest.%® Future Presidents more clearly
articulated what that interest demands.

51 See id. at 29-30. Some see Washington’s concession as undercutting the incident’s
villue as a precedent for executive privilege. See BERGER, supra note 21, at 167-68, Others,
however, argue that Washington's ultimate compliance with Congress’s request may signal
nothing more than his conclusion that disclosure would not harm the national interest
and was necessary to exonerate General 5t Clair. See RozELL, supra note 3, at 29. It does
not necessarily detract from Washington's belief in the presidential prerogative to with-
hold information. See id.

52 RozkLy, supra note 3, a1 30-31.

53 See id. ac 30.

% Id. at 30-31,

5 Id. at 31,

5 Id.

57 RozeLL, supranote 8, at 31,

58 Se id. at 31-32. Washington’s treaty-making argument is somewhat shortsighted, as
it overlooks the fact that the House’s appropriation power gives it a role in treaty imple-
mentation. See U.S. ConsT. art. I, §9,¢l. 7.

8 See RozeLL, siupra note 3, at 29-32, Importantly, the national interest did not require
protecting the President from embarrassing or politically damaging information, See id. at 30.

& See id. at 32—42, Throughout the remainder of the eighteenth, nineteenth, and early
twentieth centuries, Presidents continued to invoke the right to withhold information
from Congress. See id, at 32-39, Presidents most frequently justified nondisclosure on the
grounds that releasing certain information would harm the public interest, although occa-
sionally the President would elaborate more fully, claiming the need to protect diplomats



2008) Executive Privilege & the U.S. Attorney Firings Controversy 831

B. The Twentieth Century: Presidential Overreaching Sets the Stage for
Judicial Intervention

The term “executive privilege” first arose during the Eisenhower
administration and gained prominence in a memorandum by Deputy
Attorney General William P. Rogers, who wrote to defend President
Eisenhower’s decision to order certain Department of Defense officials
not to testify at the Army-McCarthy hearings.5! At this time, the “candid
interchange” doctrine took center stage in the exccutive privilege de-
bate as a justification for presidential secrecy.’? Eisenhower argued that
the President needs blunt, candid advice from his advisors to fulfill his
constitutional duties responsibly and that the threat of compelled dis-
closure before Congress would have a chilling effect on the candor of
this advice.®® Connecting the need for candid advice with the familiar
“public interest” rationale, Eisenhower maintained that the resulting
impact on the quality of presidential decision making would ultimately
harm the public interest.5

Executive privilege received its most widespread criticism under
President Richard Nixon, and the power has never quite recovered
from the abuses of the Nixon administration.®® Nixon claimed that ex-
ecutive privilege was absolute and that judicial or congressional review
of a President’s assertion of privilege violated the separation of pow-
ers.5 Nixon also argued that the President may assert executive privi-
lege over the executive branch generally, essentially extending the
privilege to the entire federal bureaucracy.®”

abraad and to preserve the secrecy of pending negotiations, the right to mainin confi-
dences within the executive branch, the Executive's exclusive province over a particular
competency, the need to protect national security and military secrets, or the President’s
duty to henor promises of secrecy made to foreign nations. See id.

6 BERGER, supra note 21, at 1-2 & n.3, 234-35; RozELL, supra note 3, at 39.

2 See ROZELL, supra note 3, at 39,

8 See BERGER, sufra note 21, at 234; RozeLL, supra note 3, at 39. Critics have argued
that this logic, accepted by the Supreme Court in United States v Nixon, is, at best, an un-
tested assumption, See BERGER, supra note 21, at 240; Bruce Fein, Executive Nonsense, SLATE,
July 11, 2007, hup://www.slme.com/id/2] 70247, For example, one of the fiercest critics of
executive privilege noted that the government seemed to function just fine without it for
nearly two hundred years, See BERGER, supra note 21, at 240

& See ROZELL, supra note 3, at 39. ’

& See id. at b4.

8 Sez Nizon, 418 U.S. a1 703, 706; RozELL, supra note 3, at 63-64. Nixon later argued
that presidential power is generally unlimited and that “when the president does i1, that
means it is not iltegal.” Se¢ ROZELL, supra note 3, at 63.

7 RozeLL, supra note 3, at 6546, Nixon also claimed that executive privilege could be
used to defy a congressional subpoena during impeachment proceedings. See id.
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Nixon repeatedly maintained that he invoked executive privilege to
protect the institution of the presidency and, by extension, the public
interest—not himself, personally.® He claimed, as had Eisenhower, that
if confidential White House deliberations were susceptible to compelled
disclosure, presidential advisors would temper their candor, eroding the
quality of advice essential to informed presidential decision making.%
Nixon also argued that executive privilege was necessary to protect na-
tional security.”® Despite his belief that the courts had no jurisdiction to
review the President’s use of executive privilege, the judicial branch
refereed executive privilege disputes under Nixon on four occasions.”!
These decisions, and those that followed, form the basis of the legal
standards that should apply to the U.S, attorney firings controversy.”

II. Not So ELEMENTARY: THE ELEMENTS OoF EXECUTIVE PRIVILEGE

Though executive privilege battles rarely make their way to the
courtroom, existing case law delineates the basic contours of the doc-
trine.” The privilege over presidential communications is constitutional
and presumptive, but not absolute.” Executive privilege extends to the
President and to his immediate advisors who share significant responsi-
bility in presidential decision making, as well as to their staff.” It covers
communications between the President and his advisors, as well as any
materials solicited and received by such advisors to advise the Presi-
dent,” The privilege does not, however, extend to matters that do not
call for direct decision making by the President.”” As a qualified privi-
lege, executive privilege can be overcome by a sufficient showing of
need, based on a balancing of interests.”® Recently, however, the courts
have been reluctant to rule on executive privilege disputes between

8 See id. at 66-68.

3 See id.

0 See id, at 68-69.

L See generally Nixon v. Adm'r of Gen. Servs., 433 U.S. 425 {1977); Nixon, 418 U.S. 683,
Senate Select Comm. on Presidential Campaign Activities v, Nixon, 498 F.2d 725 (D.C. Cir.
1974); Nixon v. Sirica, 487 F.2d 700 {D.C. Cir. 1973).

2 See Kitrosser, sugra note 1, at 501; Shane, supra note 28, at 471-77,

3 See Kitrosser, supra note 1, at 501; Shane, supra note 28, at 471-77.

™ See Infra notes 83-100 and accompanying text,

™ See infra notes 101-130 and accompanying text.

6 See infra notes 131-143 and accompanying text,

77 See In reSealed Case (Espy}, 121 F.3d 729, 7562 (D.C. Cir, 1997).

™8 See infra notes 144-193 and accompanying text; see also Kitrosser, supra note 1, at 502.
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Congress and the President and have encouraged compromise between
the parties rather than ruling on the merits.”

A. Forms of the Privilege

Scholars and political figures have used the term “executive privi-
lege” rather loosely; as a result, it is difficult to define which govern-
ment privileges the term actually includes,® Even the U.S. Court of
Appeals for the District of Columbia Circuit, in its 1997 ruling in In re
Sealed Case (Espry), suggested that the executive privilege includes a wide
array of privileges, including the right to withhold documents that
might reveal military or state secrets, the right to absolute presidential
immunity from civil liability for official acts, and the right to avoid judi-
cial compulsion to perform discretionary acts.®! Despite this confusion,
executive privilege has come to refer primarily to the privilege that the
U.S. Supreme Court sanctioned in 1974, in United States v. Nixon: the
privilege concerning the confidentiality of presidential CoImImunica-
tions.??

™ See infra notes 194-211 and accompanying text; see also Kitrosser, supra note 1, at 502.

0 Sge 96A CHARLES A. WRIGHT & KeNNETH W. Granam, Jr., FEDERAL PRaCTICE &
PrRoOCEDURE § 5673, at 13 (1992).

8 See 121 F.8d at 736-37. One author lamented the failure of scholars to distinguish
between presidential privileges that can be asserted against the judiciary and those that
can be used against Congress. Sec Gerald Wetlaufer, fustifying Sccrecy: An Objection to the Gen-
eral Deliberative Privilege, 65 Inp. LJ. 845, 845 n.3 (1990). He nonetheless proceeded 10
group twelve different privileges under a list of those available to “the federal executive.”
See id.

8 See 418 U.S. 683, 705-06 (1974); 26 WricHT & Granam, supra note 80, § 5662, at
496 1.3 (acknowledging that executive privilege refers primarily to the presidential com-
munications privilege); sec also Kitrosser, supra note 1, at 492 n.6, Courts often see the de-
liberative process privilege as a form of executive privilege. See, e.g.. Espy, 121 F.3d at 737
(viewing the deliberative process privilege as the most frequently litigated form of execu-
tive privilege). The deliberative process privilege covers deliberations of the executive
branch generally, as apposed to just communications of the President. See id. It can “kick
in" 10 shield communications of executive branch officials not covered by the presidential
communications privilege. See id. at 737, 745, For the sake of clarity, this Note uses the
term “executive privilege” to refer to the privilege over presidential communications, See
26 WricHT & GRARAM, supra note B0, § 5662, at 490 n.3; Kitrosser, supra note 1, at 492 n.6.
Though a full analysis of the deliberative process privilege is beyond the scope of this
Note, because the deliberative process privilege would extend to Miers, Rove, and Bolten
in the absence of the presidential communications privilege, it bears noting. See Judicial
Watch v. Dep't of Justice, 365 F.3d 1108, 1121 (D.C. Cir. 2004).
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B. Constitutional Basis

Accepting President Nixon’s arguments, the Supreme Court in
Nixon held that, though not stated explicitly in the Constitution’s text,
executive privilege has a constitutional basis.® The Court took cues
from the supremacy of each branch of government within its sphere of
authority and relied on the longstanding principle that any grant of
power must be seen as including those powers and privileges that are
reasonably appropriate and relevant to its exercise.® Executive privi-
lege flows from the President’s supremacy in the area of Article Il pow-
ers and derives from the Constitution’s separation of powers.8

The Court found the need for confidentiality in presidential
communications to be self-evident and necessary to the effective dis-
charge of the President’s duties.®® The Court reasoned that, absent
such protection, there might be a chilling effect on the candor of
presidential advice, impairing the President's ability to carry out his
constitutional duties.®” Thus, the Court vindicated the position of Ei-
senhower, Nixon, and others who argued that maintaining the confi-
dentiality of presidential communications serves the public interest by
strengthening the presidential decision-making process,

C. Presumed Privileged Until Proven Otherwise

Concerned that presidential communications might be treated as
simply another source of information, the Court in Nixon also held that
such communications are presumptively privileged.® The Court was
persuaded not only by a general respect for the privacy of all citizens,
but also by the public’s interest in “candid, objective, and even blunt or
harsh opinions in presidential decision making.”™ The Court found

8% Sez 418 U.S. ar 705-06, 708, 711; see alse Miller, supra note 45, at 638; Shane, supra
note 28, at 471-72.

& See Nixon, 418 U.S. at 705-06 & n.16 (quoting Marshall v. Gordon, 243 U.S. 521, 537
(1917)). ]

% See id, at 705, 708; Espy, 121 F.3d at 743; see also U.S. Const. art I1.

86 See Nixon, 418 U.S, at 705, 711; see also Miller, supra note 45, at 640,

87 See Nixon, 418 U.S. at 705, see also Miller, supra note 45, at 640.

88 See Mixon, 418 U.S, at 705, 708, 711; see also RozELL, supra note 3, at 67-68.

% Sec 418 U.S. at 708 (quoting Nixon v, Sirica, 487 F.2d 700, 717 (D.C. Cir. 1973));
Espy, 121 F.3d at 755; sez alse Roberto Iraola, Congressional Oversight, Executive Privilege, and
Requests for Information Relating to Federal Criminal Investigation and Prosecutions, 87 lowa L,
Rev, 1559, 1585 (2002).

% See Nixon, 418 U.S. ar 708.
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that a presumption of privilege would protect the public interest to
which executive privilege is tied.%!

In 1973, less than a year earlier, the D.C, Circuit reached the same
conclusion in Nixon v. Sirica.2 Although it affirmed the district court’s
enforcement of a grand jury subpoena for copies of taped conversa-
tions between Nixon and his aides, the D.C. Circuit held that the great
public interest in effective presidential decision making required a pre-
sumption that the tapes were privileged.*® The court later established
that this presumption arises at the President’s discretion, attaching to
the disputed information upon mere invocation by the President.%

D. A Qualified Privilege

Having acknowledged its constitutional foundations, the Supreme
Court in Nixon quickly dispelled the notion that executive privilege is
absolute. Though it concluded that presidential privilege claims
should be treated with utmost deference, the Court pointed out that an
absolute privilege to withhold information would conflict with other
values.% Such unchecked discretion would impair the courts’ fulfill-
ment of their own constitutional duties, interfere with effective func-
tioning of the government, and undermine constitutional principles
such as due process.?” Accordingly, though the Court realized that con-
fidentiality was important to presidential decision making, it held that
“neither the doctrine of separation of powers, nor the need for confi-
dentiality of high-level communications, without more, can sustain an
absolute, unqualified Presidential privilege.™8

o1 See id.

92 487 F.2d at 717; accord Nixon, 418 U.S. at 708; sec also Patricia M. Wald & Jonathan R.
Siegel, The D.C. Circuit and the Struggle for Control of Presidential Information, 90 Geo. L. 737,
767 (2002).

98 See Sirica, 487 F.2d at 717, .

% See Espy, 121 F.3d at 744. In the Espy opinion, the D.C. Circuit observed that the
question of whether other executive branch officials could invoke the privilege was an
open one. Sec id. at 744 n.16. Although it found support in other cases for the view that the
President must personally assert the privilege, it left the question unanswered. See id.

% See 418 U.S. at 706.

% See id.

97 See id. a1 707, 712,

9 [d, at 706; see also Wald & Siegel, supra note 92, at 767-68. The Court suggested, in
dicta, that military, diplomatic, or national security secrets would require greater defer-
ence. See Nixon, 418 U S. at 706, 710. The Court repeated this suggestion a few years later
in Nixon v. Administrator of General Services, interpreting the distinction made between a
general need for confidentiality and the need 1o protect state secrcts to mean that a privi-
lege extending to the latter would be less qualified. Se¢ 433 U.S. 425, 447 (1977). The Espy
court extended this reasoning even further, suggesting that the privilege over military and
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The Court’s conclusions in Nixon tracked those of the D.C. Circuit
in Sirica.® In Sirica, the court decisively rejected President Nixon's as-
sertion of an absolute privilege to defy compelled disclosure of the
Nixon tapes and asserted its right to review the President’s privilege
claims.1%0

E. Filling in the Gaps Left &y Nixon

For all its landmark importance, the Nixon opinion is relatively
short.1%! The Supreme Court decided only what was necessary to resolve
the case: that presidential communications are presumptively privileged,
but that a generalized need for confidentiality must yield to the specific
need for information in a criminal trial.}%2 The Court carefully limited
its holding to the context of a criminal trial subpoena and warned that
it did not necessarily apply to civil litigation, disputes with Congress, or
state secrets.’9? As a result, when President Clinton asserted executive
privilege over documents produced by the White House Counsel’s of-
fice, but never actually seen by the President himself, the D.C. Circuit
in Espy faced several questions unanswered by earlier decisions: to
whom and to what does executive privilege extend, and what showing
of need is necessary to overcome a claim of executive privilege?104

state secrets would be close to absolute, though it warned that information disputes with
Congress would involve different considerations. See 121 F.3d at 743 n.12, 753. In the one
case where the executive branch did invoke national security concerns as part of an execu-
tive privilege claim against Congress, the D.C. Circuit found no precedent for judicial def-
erence to the Executive in national security matters when such deference would prevent
Congress from exercising valid legislative powers. Se¢ United Stues v. AT&T (ATET 1),
551 F.2d 384, 392 (D.C. Cir. 1976), appeal on remand, 567 F.2d 121 {D.C. Cir. 1977).

% See Nixon, 418 11.S, at 706; Sirica, 487 F.2d at 716.

100 See Sirica, 487 F.2d at 716.

0l See 418 U.S. at 683-716.

102 See id. m1 705-06, 708, 713,

103 See id. at 712 n.19.

10¢ See Espy, 121 F.3d at 742. Before analyzing the form of executive privilege at issue in
Nixon—the “presidential communications privilege” —the D.C. Circuit in Espy noted that
the most frequendy litigated form of “executive privilege” is the deliberative process privi-
lege. See id. at 737, But see 26 WricnT & GrAnAM, supra note 80, § 5662, at 490 n.3 (noting
that executive privilege refers primarily 10 the presidential communications privilege).

The deliberative process privilege is 2 common law privilege by which the government
can withhold information relating o “‘advisory opinions, recommendations and delibera-
tions comprising part of a process by which governmental decisions and policies are for-
mulated.”” Sz Espy, 121 F.3d at 737 (quoting Carl Zeiss Stiftung v, V.E.B, Carl Zeiss, Jena, 40
F.R.D. 318, 324 (D.D.C. 1966), aff'd, 384 F.2d 979 {D.C. Cir. 1967)). The privilege extends
to executive branch officials generally. Id. at 745, Constructed in the negative, the delib-
erative process privilege extends to anyone within the executive branch not covered by the
presidential communications privilege. See fudicial Watch, 365 F.3d at 1121,
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1. The D.C. Circuit Extends Executive Privilege Beyond the President

In 1994, at President Clinton's request, the White House Counsel
opened an investigation into bribery allegations against Secretary of
Agriculture Mike Espy.!% A concurrent investigation by the Office of
Independent Counsel resulted in a grand jury subpoena for all docu-
ments collected by the White House Counsel’s office during its own
investigation, none of which President Clinton had ever seen.!% Be-
cause most of the Nixon cases involved communications to which
President Nixon had been a party, there had been no occasion to de-
cide whether the privilege over presidential communications extended
to conversations and documents with which the President was not fa-
miliar.1?” On the one hand, the Supreme Court in Nixon recognized the
President’s need for confidentiality “in the communications of his office”
and remarked that the President “and these who assist him” must be free
to speak candidly, suggesting that a President need not be personally
involved to invoke executive privilege.!’® On the other hand, the Nixon
opinion repeatedly referred to the confidentiality of presidential com-
munications, suggesting that the privilege is tied very closely to the
President.!%

Attempting to chart a middle path, the D.C. Circuit in Esfy en-
dorsed a limited extension of executive privilege, holding that it applies
both to the President and to communications made by presidential ad-
visors in the course of preparing to advise the President, even when
those communications never reach the President.!’® The privilege ex-
tends to immediate White House advisors and their staff who have
“broad and significant responsibility” for advising the President.!!! The
court acknowledged the U.S. Supreme Court’s general admonition that
privileges should be narrowly construed,!'? but it nonetheless reasoned
that this limited extension was necessary to promote the candid advice

105 See Espy, 121 F.3d at 734-35.

106 See id. at 734-35, 746.

197 See id. at 747.

198 Se¢ jd. (emphasis added by court) {quoting Nixon, 418 U.S, at 708, 712-13).

109 See id. The Espy court found a similar spectrum of alternately broad and narrow de-
scriptions present in Sirica, See'id. On the one hand, the court in Sirica explained that the
privilege was intended to preserve executive decision making. See id. On the other hand, the
court described executive privilege as protecting communications made in the *President’s
performance of his official duties.” S¢e id. (emphasis added by court) (quoting Sirica, 487
F.2d ac 717).

10 See Espy, 121 F.3d at 752; see also Wald & Siegel, supra note 92, at 769-70.

U1 Espy, 121 F.3d at 752; see also Wald & Siegel, supra note 92, a1 769-70.

W2 See Espry, 121 F.3d at 749 (quoting Nixon, 418 U.S. at 710).
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essential to quality presidential decision making.!® As a result, the
court held that the privilege attached to documents that the White
House Counsel had obtained in the course of preparing to advise the
President on the Espy situation 114

The court, however, was careful to point out that the privilege does
not extend to all persons—in the executive branch or otherwise—who
play some role in advising the President.!'s The privilege is limited to
immediate White House advisors and their staff and does not extend to
staff in executive branch agencies generally,116

The limitations articulated in Espy were the main focus of the D.C,
Circuit’s 2004 decision in Judicial Watch v. Department of Justice!'? In
2001, Judicial Watch filed a Freedom of Information Act (“FOIA") re-
quest for copies of reports prepared by the Pardon Attorney and the
Deputy Attorney General to advise President Clinton on potential Arti-
cle 1I pardons.!'® Although both officials were DOJ employees—not
White House advisors—and although none of their preliminary reports
had reached the White House, the DOJ asserted the presidential com-
munications privilege.!''¥ The court denied the privilege claims and re-
jected a functional approach that would have extended the privilege to
any executive branch employee who advised the President on nondele-
gable Article I powers.120 Instead, the court adopted an organizational
approach based on proximity to the President, and affirmed what it saw
as Espy’s holding: that the presidential communications privilege ex-
tends only to those documents and communications authored by or
“solicited and received” by the President or immediate advisers in the
Office of the President who have “broad and significant responsibility”
for advising the President.!?!

The court distinguished between immediate advisors in the Office
of the President and other executive branch officials even though the
latter may play a significant role in advising the President.!?2 According

118 Sep jd. at 749-50,

14 Spe id. at 752-53,

U5 I ar 752,

ne j4

117 5ee 365 F.3d at 1112-24,

118 See id. at 1110,

19 Sep i, at 1110-11.

120 Sep i, at 1112,

121 Sec id. at 1114 (quoting Espy, 121 F.3d at 752). As the court noted, the Office of the
President is a smaller unit within the Executive Office of the President and includes im-
mediate presidential advisors such as the Chief of Staff and the White House Counsel, See
id. at 1109 n.1.

122 See Judicial Watch, 365 F.3d at 1116, 1123,
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to the court, the White House Counsel was an immediate advisor; the
Pardon Attorney, Deputy Attorney General, and Attorney General—
employees of the DOJ—were not.!?3
Judge Randolph, dissenting, rejected as dicta Espy's restriction of
the presidential communications privilege to White House advisors and
their staff.!?* He also attacked the majority’s slippery slope argument,
which warned that extending the privilege beyond the White House
would bring a large swath of the executive branch within reach of the
privilege.!? Judge Randolph argued that the court’s organizational ap-
proach was inconsistent with the purpose of the privilege.!* He noted
that working documents of the Pardon Attorney—whose sole duty is to
advise on presidential pardons—would reveal as much about presiden-
tial deliberations as would communications made by immediate White
House staff.'2’ Randolph favored a standard based on the function per-
formed by the official, rather than one dictated by an organizational
_chart.1?8 Quoting from Espy, he distinguished between advice regarding
“a quintessential and nondelegable Presidential power,” which should
bc privileged, and information regarding governmental decisions not
involving the President, which should not be.'? Although the organiza-
tional approach is the current law in the D.C. Circuit, the U.S. Supreme
Court has not ruled affirmatively on this issue and may find the dissent-
ing judge’s reasoning persuasive.!3

2. The Scope of Information Protected by Executive Privilege

The U.S. Supreme Court first touched on the scope of the presi-
dential communications covered by executive privilege in 1977, in Nixon
v. Administrator of General Services.!®! Drawing on language from Nixon,
the Court in General Services indicated that the presidential communica-
tions privilege extends only to communications made “in performance
of (a President’s) responsibilities,” ‘of his office,’ and made ‘in the proc-

123 See id, at 1120. The court noted that non-White House advisors are covered by the
deliberative process privilege, which extends to exccutive branch officials generally. See id.
ar 1121,

124 See id, at 1138 (Randolph, J., dissenting).

125 See id. a1 1138-39.

126 See id.

127 Spe fudicial Watch, 365 F.3d a1 1139 (Randolph, J., dissenting).

128 Seg id.

129 See id. (quoting Espy, 121 F.3d at 752)

150 See id.

151 See 433 U.S. at 449,
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ess of shaping policies and making decisions.’”%? The D.C. Circuit in
Espy explored this more fully, holding that the presidential communica-
tions privilege pertains only to those materials reflecting presidential
decision making and deliberations.!3* It applies specifically to decision
making of the President, as opposed to executive branch decision mak-
ing generally.’® Further, the court held that the presidential communi-
cations privilege covers information in its entirety, both predeliberative
and postdecisional, as well as factual 13

The court in Espy was careful to limit the privilege only to commu-
nications that fall within the ambit of presidential decision making.13¢ It
held that only those communications solicited and received in the
course of advising the President on official government business could
qualify for the privilege.!3” The court warned that executive privilege
should never be used to shield matters that do not require direct presi-
dential decision making.!®® In the case of “dual hat” advisors who per-
form important government functions other than advising the Presi-
dent, executive privilege covers only those communications they make ~
in the course of advising the President.!3?

In addition to covering the communications of immediate presi-
dential advisors, executive privilege also covers materials not authored
by, but nonetheless “solicited and received” by the Office of the Presi-
dent.!¥® Thus, in Espy, the privilege extended to non-White House
documents collected by the White House Counsel in the Espy investiga-
tion.'¥! In contrast, in Judicial Watch, the presidential communications

132 See id. (quoting Nixon, 418 U.S, at 711, 713, 708) (citations omitted), It is worth not-
ing that the Court in General Services, quoting from Nixon, held that the privilege covered
“communications,” rather than “[p]residential comimunications,” the full phrase used by
the Court in Nixen. Compare Gen. Servs., 422 U.S. av 449, with Nixon, 418 U.S. at 711. Inter-
estingly, however, the D.C. Circuit in Espy continued to refer to the confidentiality of
“presidential communications,” when endorsing an extension of the privilege to commu-
nications to which the President was not a party. See 121 F.3d at 747, 749-50,

133 See 121 F.3d ac 744.

134 See id. at 745.

135 See id. In contrast, the deliberative process privilege covers only those materials that
are predecisional and deliberative in nawre. See id. at 737, It does not, however, cover
postdecisional materials, such as those that merely state or exphlin a decision already
made, nor does it protect facts, unless they are so inextricably entwined with deliberative
materials as to reveal those deliberations. See id.

136 Sep e, at 752,

137 See id.; see also Wald & Siegel, supra note 92, at 770,

38 See Espy, 121 F.3d at 752; see also Wald & Siegel, supra note 92, at 770.

152 See Espy, 121 F.3d at 752,

MO Ser id.; see also Judicial Watch, 365 F.3d at 1114.

Mt See 121 F.3d at 758.
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privilege did not cover the draft pardon reports of the Pardon Attorney
and Deputy Attorney General because the Office of the President never
received those drafts.!2 As the D.C. Circuit noted, though the privilege
can cover information solicited and received by presidential advisors, it
does not extend to materials authored by executive branch agencies
that never reach the White House, even if generated as precursors to
presidential advice.!?

G. In Search of Standards: The Showing Necessary to
Overcome Executive Privilege

As noted by the D.C. Circuit in Espy, the body of executive privilege
case law does not clearly articulate the showing that a party must make
10 overcome executive privilege.1# For this reason, the court undertook
a careful examination of cases from the U.S. Supreme Court, the D.C.
Circuit, and the U.S. District Court for the District of Columbia, in an
attempt to trace the major contours of the necessary showing.!#® Several
requirements emerged.!¢ First, the desired information must be
sought in pursuit of an important and appropriate function.'” Second,
the party seeking the information must have great need for the infor-
mation; it must be relevant and unavailable with due diligence else-
where.8 Finally, courts balance the public interests served by confiden-
tiality with those served by disclosure.!4®

1. An Appropriate Function

The D.C. Circuit has emphasized that a party seeking to defeat a
claim of executive privilege must do so in pursuit of a legitimate func-
tion.15 The court alluded to this requirement in Sirica, when it high-
lighted the constitutionally mandated function of the grand jury and
described its vital role in the criminal justice system.!®! The court found

M2 S0 365 F.3d at 1117.

M3 See id. an 1116. .

144 Sep 121 F.3d at 742; see also Wald & Siegel, supma note 92, at 770 (noting that Nixen
was vague with regard to the necessary showing of need).

1% Ser Espy, 121 F.3d a1 753-57.

146 Sge infra notes 150-193 and accompanying text.

7 See infra notes 150-161 and accompanying text.

UB See infrn notes 162-180 and accompanying text.

19 See infra notes 181-193 and accompanying text.

150 See Senate Select Comumn. on Presidential Campaign Activities v. Nixon, 498 F.2d
795, 731 (D.C. Cir, 1974); see also Nixon, 418 U.S, a1 707; ATE&T [, 551 F.2d at 385, 388, 394;
Sirica, 487 F.2d at 717.

181 Sep 487 F.2d at 717; see also U.S. Const, amend. V.
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- that the grand jury’s importance, combined with its need for the Nixon
tapes to fulfill its function,'®? had contributed to the “uniquely powerful
showing” made by the Special Prosecutor.!5?

Less than a year later, in 1974, the D.C. Circuit in Senate Select Com-
mittee on Presidential Campaign Activities v. Nixon took this reasoning to its
logical conclusion and held that the presumption of privilege hinges
“not on the nature of the presidential conduct that the ... material
might reveal, but, instead, on the nature and appropriateness of the
Sfunction [for] which the material [is] sought, and the degree to which
the material [is] necessary to its fulfillment.”® The court’s remarks
illustrate the strength of the presumption in favor of presidential con-
fidentiality: it can withstand the threat of compelled disclosure even
when maintaining confidentiality may shield illegal activity.!55

The Supreme Court in Nixon emphasized the importance of a le-
gitimate function when it spoke of the harm that would be done to the
“primary constitutional duty of the Judicial Branch” in criminal justice, if
a generalized interest in presidential confidentiality were to prevail.156
The legitimacy of a constitutionally vested function clearly buttressed
the Court’s finding that the privilege had been overcome.1¥?

The D.C. Circuit implicitly invoked this reasoning in 1976, in United
States v. AT&T, in which the DOJ sought to enjoin AT&1’s compliance
with a congressional subpoena for documents related to a warrantess
government surveillance program.!38 The court initially highlighted the
oversight and legislative functions of the House Subcommittee on Over-
sight and Investigations.!® Later, the court noted the validity of these
interests, observing that Congress has the power to investigate all areas

152 See infra notes 162-180 and accompanying text {(explaining that the required showing
also turns on the necessity of the information to responsible fulfillment of the function},

183 See Sirica, 487 F.2d at 717,

154 See 498 F.2d at 731 (emphasis added); see alse Espy, 121 F.3d at 746 {noting that the
Supreme Court in Nixen never mentioned that the pes were (o be used in the criminal
conspiracy trial of former presidential aides and finding Senate Selfect Committee’s holding 1o
be in accordance),

155 Ser Senate Select Comm., 498 F.2d at 731. In contrast, the deliberative process privilege
is typically overcome when there is any reason to believe that the information sought
might reveal government misconduct. See Espy, 121 F.3d at 738,

158 Spe 418 U5, a1 707 (emphasis added); sec alse U.S. Const. art. IIT (vesting judicial
power in the courts).

157 See Nixon, 418 U.S. at 707,

158 See 551 F.2d a1 385,

159 See id.
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in which it can legislate.’® The court suggested that these legitimate
functions would weigh heavily in the committee’s favor.16!

2. A High Standard of Need

The D.C. Circuit’s opinion in Sirica also set a high standard for the
degree of need required to overcome executive privilege, holding that
the privilege had been overcome because the information sought by
the grand jury was “peculiarly necessary” to its Watergate investigation,
as it might be conclusive to the jury’s decisions.’? The Nixon tapes
were “evidence for which no effective substitute {was] available."!63

The D.C. Circuit, in Senate Select Committee, drew from Sirica and ar-
ticulated a similar need standard in the context of a congressional com-
mittee’s subpoena for some of the Nixon tapes.!®! The court required
that the Senate committee demonstrate that its functions “[could] not
responsibly be fulfilled” without the tapes.!® The court tied the neces-
sary showing to the committee’s legislative and oversight functions in the
Watergate scandal and required the committee to prove that the infor-
mation was “demonstrably critical” to responsible performance of its du-
ties, 166 :
The Supreme Court in Nixon maintained this high standard, rea-
soning that the Watergate Special Prosecutor’s “demonsirated, specific
need” for President Nixon’s tapes in a criminal trial justified overcom-
ing the privilege.!” The Court noted that without the contested evi-
dence, the prosecution might be “totally frustrated,” meaning that the
judicial branch could not responsibly fulfill its constitutional func-
tion.!%® By enforcing the subpoena, the Court ensured that the essential
functions of the judicial and executive branches were preserved.!®

160 Sep id, at 388, 393 (citing Eastland v. US. Servicemen's Fund, 421 U.S. 491, 504, 506
(1975)). The court atso noted that the committee’s purpose was not harassing in nature—
it was not seeking to “expose for the sake of exposure.’” See id. a1 393 (quoting Watkins v.
United States, 354 U.S. 178, 200 (1957)).

181 See id, at 394.

162 See 487 F.2d at 717,

163 See d.

164 Sep Senate Select Comm., 498 F.2d at 730; see also Iraola, supra note 89, at 1581; Wald &
Siegel, supra note 92, at 771,

185 See Senate Select Comm., 498 F.2d at 730,

168 See id. at 731; see alse Iracla, supra note 89, ar 1581,

167 See 418 ULS. at 712-13. The Court also remarked that the Watergate Special Prose-
cutor had demonstrated a “specific and central” need for the information. See id. at 713.

168 Sre id. at 712-13.

189 Sep id. at 707, 713.
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The D.C. Circuit’s 1997 decision in Espy represented an opportu-
nity for the court to articulate a need standard based on the body of
executive privilege cases, most of which had been decided more than
two decades prior.!”® Drawing from the Supreme Court’s opinion in
Nixon, the court held that a party seeking to overcome the presidential
communications privilege must always demonstrate a focused, specific
need for the information.!” It found the Supreme Court’s characteri-
zation of the standard, however, to be vague and inconsistent.!” The
court rejected a standard of mere relevancy as redundant; such a stan-
dard would serve no purpose beyond that already fulfilled by Rule
17(c) of the Federal Rules of Criminal Procedure.!™ It reasoned, how-
ever, that a higher standard—one that made the information “critical
to an accurate judicial determination” —was incompatible with Nixon's
focus on relevancy.'” The court therefore held that the need standard
is met when: (1) the materials likely contain important, directly rele-
vant evidence; and (2) the information is unavailable with due dili-
gence elsewhere.’” The court recognized that the second component
would pose a significant burden to a party seeking to overcome execu-
tive privilege but saw it as necessary to comport with the Supreme
Court’s insistence in Nixon that presidential comumumications not be
regarded as simply another source of information.!7

In articulating the need standard, the Espy court attempted to
harmonize other cases’ varying characterizations of the standard.!”?
The court concluded that Nixen and Sirica both articulate the same
need standard, even though the former dealt with a trial subpoena and
the latter a grand jury subpoena,!’ It also read the Senate Select Commit-
tee standard for congressional subpoenas—requiring that evidence be
“demonstrably enitical to the responsible fulfillment’™ of a congressional
function—to be consistent with the Sirica and Nixon standards.!'™ Ac-

170 See Espy, 121 F.3d at 742,

171 See id. at 746; see also Iraola, supra note 89, a1 1576,

172 See Espry, 121 F.3d a1 753-54, On the one hand, Nixon referred to information that
was “essentinl to the justice of the [pending criminal] case,” but, on the other hand, it
suggested that the information must simply be “preliminarily shown to have some bearing
on the pending criminal cases.” See id. at 754 (quoting Nixon, 418 U.S. at 713),

173 See id. at 754 {noting the Nixon Court’s discussion of “Rule 17(c})’s tripartite re-
quirement of relevance, admissibility, and specificity”).

174 See Espy, 121 F.3d a1 754.

175 Ser id. at 754; see alse Wald & Siegel, supra note 92, a1 770,

176 See Espy, 121 F.3d at 755.

177 Sec id. at 756,

VI8 See id,

179 S id. (emphasis added by court) (quoting Senate Select Comm., 498 F.2d at 731).
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cordingly, within the D.C. Circuit, Espy's need standard—as a cumula-
tive expression of the Sirica, Nixon, and Senate Select Committee stan-
dards—should carry significant weight in the context of a congres-
sional subpoena, 18

3. Balancing the Interests

To resolve contested executive privilege claims, the D.C. Circuit in
Sirica espoused a balancing test.’® The court tied the privilege to the
public interest in quality presidential decision making and held that a
proper analysis would weigh the public interests served by maintaining
confidentiality against those furthered by disclosure.!®2 The court, how-
ever, did not outline any factors to guide such a balancing and engaged
in an ad hoc analysis of the competing interests, which, it held, came
out in favor of disclosure.!8 Ultimately, the court was persuaded by the
public interest in the grand jury investigation of the Watergate break-
in, 184 '

The Supreme Court resolved the dispute in Nixon similarly and
weighed the President’s general interest in confidentiality against the
public interest in a fair criminal justice system.!® The Court concluded
that the threat to candor from infrequent disclosure of presidential
communications was not great enough to outweigh the need for evi-
dence necessary to guarantee due process and fulfill a basic judicial
function.!8 '

The D.C. Circuit in- AT&T was reluctant to weigh the presidential
and congressional interests implicated by a congressional subpoena of
documents regarding a warrantless government surveillance pro-

180 Sep id, at 754-57; see also Senate Select Comm., 498 F.2d a1 729 (holding that Sirica was,
by analogy, controlling on the President's assertion of executive privilege against the Sen-
ate committee).

181 See 487 F.2d at 716; sez also Wald & Siegel, supra note 92, at 767,

182 See Sirica, 487 F.2d at 716-17. ‘

183 Sep id, at 716-18, In Senate Select Committee, the D.C. Circuit also endorsed a similar
balancing test. See 498 F.2d a1 730-31. The court, however, never weighed the interests
because it found that the Senate committee had failed 10 show an appropriate purpose
and a “demonstrably critical” need. See id. at 732-33, It held that the committee’s investiga-
tive interest had been undertined by the release of the Nixon tapes to the House Judici-
ary Committee and that the committee had not met its burden of showing that the tapes
were critical to fulfillment of its legislative function. See id.

84 See Sirica, 487 F.2d at 717-18,

18 See 418 ULS. at 711-12; see also Shane, supra note 28, at 472,

186 Nixon, 418 U.S. at 712; accord Gen. Serus., 433 U5, at 447 (interpreting Nixon to have
involved a balancing of the interests). :
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gram.'®” Before remanding the case for further negotiations, however,
the court suggested some factors that would weigh into a ruling on the
merits,!8 Those factors included (1) the degree of Congress’s need for
the information; (2) the likelihood that the subcommittee would leak
the information, including an examination of the subcommittee’s track
record for security, and the likelihood of a leak from other House
members; (3) the seriousness of any resulting harm to national security,
including intelligence activities and foreign relations; and (4) the rea-
sonableness of alternative solutions proposed by the parties.'8? Ulti-
mately, the court chose not to undertake a balancing of these interests,
leaving unfulfilled the quest for clearer balancing standards,1%

Espy endorsed the “public interests” balancing test employed in
Nixon, General Services, Sirica, and other executive privilege cases.!?! The
D.C. Circuit, however, saw no need to “weigh anew” the interests at
stake in a grand jury subpoena, for the Nixon cases established that, in
a grand jury proceeding, the scales tip in favor of disclosure upon a suf-
ficient showing of need.1®2 Because the courts have not struck a simi-
larly definitive balance for either side in the congressional-executive
context, the issue remains an open question, !9

H. A Spirit of Compromise

The judicial branch has long been reluctant to referee power dis-
putes between the legislative and executive branches, and executive

187 See 551 F.2d a1 391, 394.

183 See id. at 391,

189 See id, at 391, 394,

199 See id. ar 394,

191 See Espy, 121 F.3d at 753.

182 See id. In contrast, the court in Espy described a far clearer balancing test for the de-
liberative process privilege. See id. at 737-38. Although it noted that the deliberative proc-
ess privilege requires a flexible, case-by-case analysis, the court nonetheless held that sev-
eral interests should be considered. Sece id. These factors include the information's
relevance, the availability of other evidence, the seriousness of the litigation, the govern-
ment’s role in the litigation, and the potential chilling effect on government deliberations
resulting from disclosure, See id. (citing /n e Subpoena Served Upon the Comptroller of
the Currency, 967 F.2d 630, 634 {D.C. Cir. 1992)). Further, the court made it clear that the
privilege evaporates when the materinls are purported to reveal government misconduct,
as secrecy in such cases does not serve the public interest. Ses id. at 738, 746; sez also Wald &
Siegel, supra note 92, at 768,

193 Sep Shane, supra note 28, at 471; ¢f. Miller, supm note 45, at 684 n.251 (interpreting
Nixon 1o have suggested, in dicta, that a balancing test is appropriate for information dis-
putes with Congress).,
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privilege is no exception.!®* Although the D.C. Circuit in Senate Select
Committee chose to rule on President Nixon's assertion of executive
privilege against a congressional committee,'® the courts have since
indicated their willingness to rule on such a claim only as a matter of
last resort.1%

In examining the DOJ’s assertions of executive privilege to resist
congressional investigations into a warrantless surveillance program,
the D.C. Circuit, in ATET, returned to its earlier opinion in Sirica.197 In
that case, the court suggested that compromise might have achieved a
more favorable settlement than the district court’s order.!% Inspired by
this idea, the court in AT&T remanded the case for further negotia-
tions between the parties.'®® Later, after the parties failed to reach a set-
tlement, the court again refused to rule affirmatively for either party
and outlined a proposed settlement, which it encouraged the parties to
adopt.2 The court grounded its continual refusal to rule on the merits
in the text of the Constitution.2®! Drawing inspiration from a lecture by
Judge Henry Friendly, the court found in the generality of the Consti-
tution’s language “a spirit of dynamic compromise,” which would pro-
mote the most efficient and effective resolution of interbranch con-
flicts.222 Observing that further negotiations had, in fact, brought the
parties’ interests into sharper focus, the court continued to move the
parties toward the constitutional ideal of accommodation 2% Ultimately,
the parties agreed on a procedure whereby committee counsel was
granted access to certain intelligence memoranda, and the suit was dis-
missed. 204

In 1983, the U.S. District Court for the District of Columbia
adopted a similar approach in United States v. House of Representatives?®

194 See, £.g., Baker v. Carr, 369 U.S. 186, 217 (1962) (politica! question doctrine); see also
United States v. House of Representatives, 556 F. Supp, 150, 152 (D.D.C. 1983) ("Courts
have a duty to aveid unnecessarily deciding constitutional issues,” (citing United States v,
Rumely, 345 U.S. 41, 45-46 (1952))).

185 Sep 498 F.2d av 733,

196 Sz United States v. AT&T (ATEPT IT), 567 ¥.2d 121, 127 (D.C. Cir. 1977); House of
Representatives, 556 F. Supp. at 152; sec elso Miller, supra note 45, at 633, 664; David A,
O'Neil, The Political Safeguards of Executive Privilege, 60 VaND. L. Rev. 1079, 1089-91 (2007).

197 Spe ATEPT 1, 551 F.2d at 394,

198 See id, {quoting Sirica, 487 F.2d at 723),

199 See id. a1 394-95.

200 Spe ATET I, 567 F.2d ar 131-33.

201 Sepid. at 127.

2 See id.

209 Sep id, at 127, 131-33.

204 RozZELL, supra note 3, at 82,

205 See House of Representatives, 556 F, Supp. at 152-53.
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During an oversight investigation into certain environmental enforce-
ment actions at the Environmental Protection Agency (the “EPA"), the
House Subcommittee on Investigations and Oversight subpoenaed EPA
Administrator Anne Gorsuch.?% At President Reagan’s instruction,
Gorsuch defied the subpoena on grounds of executive privilege; the
House responded by citing her for contempt of Congress.??” Gorsuch
then filed a suit seeking a declaratory judgment that the executive
privilege claims were valid.??® The court dismissed the case, interpreting
ATE&T to mean that courts should intervene in legislative-executive in-
formation disputes only as a matter of last resort, when a settlement
appears impossible.2® The court echoed the “spirit of the Constitution”
language of ATET and stated that the parties should seek compromise
and cooperation instead of confrontation.2®

Taken together, these cases suggest that the courts might require
Congress and the President to exhaust all options for compromise before
ruling affirmatively for either party in an executive privilege dispute.?!!

T11. APPLYING THE STANDARDS OF THE D.C. CIRCUIT: WHY THE
ExXEcUTIVE PRIVILEGE CLAIMS IN THE U.S. ATTORNEY
FiriNGs CONTROVERSY MusT FaIL

Though the Constitution’s grant of executive power to the Presi-
dent affords a presumptive privilege over presidential communications,
the privilege is no more absolute when asserted against Congress than
against the courts.?!?2 Executive privilege would seem to extend 1o Har-
riet Miers, Karl Rove, and Joshua Bolten, as all were immediate White
House advisors at the time of the U.S. attorney firings.?!® But the privi-
lege in the context of the U.S. attorney firings does not withstand scru-
tiny for a simple reason: the White House has asserted it over matters to
which President Bush was never a party.2!* Furthermore, even if execu-
tive privilege were to attach to the communications of Miers, Bolten,

206 See id. at 151,

207 See id.

208 See id. ar 152,

209 See id. (citing ATET £, 551 F.2d at 393-95). The court noted that the judiciary did
not need to resolve the conflict until Gorsuch became a defendant in a criminal contempt
trial or other legal action, See id. a1 153.

210 See Howuse of Representatives, 556 F. Supp. at 153,

21l See ATET I, 567 F.2d at 127; House of Representatives, 556 F. Supp. at 152-53; see alse
Wald & Siegel, supra note 92, at 774.

212 Sge Shane, supra note 28, at 471-72, 476,

213 See infra notes 230-246 and accompanying text.

214 See infra notes 247-254 and accompanying text.
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and Rove that pertained to the U.S. attorney firings, the public interest
in ensuring a nonpoliticized Department of Justice should overcome a
general desire for confidentiality in the White House.2!%

A. Executive Privilege in the U.S. Attorney Firings Controversy Is
Constitutional but Not Absolute

The U.S. Supreme Court has not ruled on whether the President
may constitutionally assert executive privilege against Congress.2'® Al-
though this scenario raises unique constitutional questions, if the Presi-
dent can claim executive privilege in judicial proceedings, surely he can
do so against Congress, even in light of Congress’s legislative and over-
sight powers.27 The same rationale for maintaining the confidentiality
of presidential communications applies: it promotes the candor essen-
tial to quality presidential decision making.?'® As a result, the Court
would likely hold that a President’s assertion of executive privilege
against Congress is constitutional in a matter such as the U.S. attorney
firings controversy.219

A court’s analysis of the U.S. attorney firings controversy would
begin with a presumption that the testimony and documents sought

25 Sge infra notes 262-317 and accompanying text.

118 See United States v. Nixon, 418 U.S. 683, 712 n.19 (1974) (luniting its holding on
the balance between the President’s generalized confidentiality interest and the constitu-
tional need for relevant evidence to the criminal trial context); see also Shane, sufra note
28, at 471, )

217 8 Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d
725, 731 (D.C. Cir, 1974) (holding that the presumptive privilege for presidential commu-
nications applies to the same degree in the context of a congressional subpoena as in the
context of a grand jury investigation); see also United States v. AT&T (AT&'TI), 551 F.2d
384, 393 (D.C. Cir. 1976) (leaving unanswered the question of whether and to what extent
the Executive can block congressional access to national security information, given that
the two branches usually act in concert in national security matters, but proceeding as if
the privilege were a valid exercise of power), appeal on remand, 567 F.2d 121 (D.C. Cir.
1977); Shane, supra note 28, at 473 (noting that presidential communications are no less
deserving of protection from exposure 1o Congress than to the couris), But sec BERGER,
supra note 21, at 12-16 (arguing that Congress’s role as Grand Inguest of the nation granis
it a nearly absolute right of access to executive branch information).

218 Sgp Nixon, 418 U.S, at 705 (assuming, as a matter of human experience, that presiden-
tial advisors would withhold candid advice if their comments were susceptible to public dis-
closure). To the degree that this supposition is valid, it applies with equal force to compelled
disclosure before Congress, Ser id. But see BERGER, supra note 21, at 240, for an argument
that the view of executive privilege as indispensable to candid interchange, and therefore to
good government, is at best an untested assumption, The government seemed to function
perfectly well without the protections of a constitutionally sanctioned executive privilege for
nearly two hundred years, Sec BERGER, supra note 21, at 240; see also Fein, supra note 63.

218 §ap Nixon, 418 U.S. at 705; see also Shane, supra note 28, a1 476.
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from Miers, Rove, and Bolten are privileged.??® The presumptive nature
of executive privilege supports its core purpose of promoting the pub-
lic interest in quality presidential decision making.??! This presumption
tends to shield communications regarding matters such as the U.S, at-
torney firings from public scrutiny, which might otherwise temper the
objective and candid advice of the President’s aides.??? President Bush’s
mere invocation of executive privilege establishes this presumption,
which Congress bears the burden of overcoming.?%

Nonetheless, as the U.S. Supreme Court noted in 1974, in United
Staies v. Nixon, the presidential power to withhold information conflicts
with other values, including Congress's legislative and oversight du-
ties.224 The courts should treat the present privilege claims with the ut-
most deference, as they pertain to internal personnel decisions within
the executive branch.2? Such deference accords with the courts’ desire
to avoid treating the executive branch as just another source of infor-
mation.?? The President’s generalized need for confidentiality, how-
ever, without more, cannot justify an absclute privilege over White
House communications.??’” The White House has not suggested, for
example, that the subpoenaed information contains national security
secrets.228 The courts should therefore hold that executive privilege in
the U.S attorney firings controversy is, at best, a qualified privilege.2%

220 See Nixon, 418 U.S, at 708 (citing Nixon v. Sirica, 487 F.2d 700, 717 (D.D.C. 1973));
In re Sealed Case (Espy), 121 F.3d 729, 742 (D.C. Cir. 1997) (citing Sirica, 487 F.2d at 717).

221 See Nixon, 418 U.S. at 705, 708; Espy, 121 F.3d at 742,

222 See Nixon, 418 U.S. at 705, 708.

723 See id, at 708; Espy, 121 F.3d at 744.

224 Sep Nixon, 418 U.8. at 706; ATET I, 551 F.2d at 393; sce also Shane, supra note 28, at
476.

25 See Nizon, 418 U.S. at 708. Congress, through the PATRIOT Act, removed itself
from the U.S. attorney appointment process by delegating an indefinite interim appoint-
ment power to the Atorney General. See H.R. Rep, No, 110423, at 56 (2007). The advice
and consent of the Senate was not required for confirmation of nominees, See id.

26 See Espy, 121 F.3d at 755.

227 See Nixon, 418 U.S. at 706; Espy, 121 F.3d at 743,

228 See HLR. Rep. No. 110423, at 70. Even so, many have argued that the supposedly
near-absolute privilege over state secrets would not apply to Congress, given its constitu-
tionally contemplated role in national security and foreign policy. See BERGER, supra note
21, at 1186; see also ATET 1, 551 F.2d a1 393 {noting the difficulty in determining whether
the Executive can conceal information from Congress, given that the two branches are
typically parmers in national security).

2% See Nixon, 418 U.S. at 706; Espy, 121 F.3d at 745; Sirica, 487 F.2d at 716,
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-B. As Advisors in the Office of the President, Miers, Rove, and. Bolten Fall
Within the D.C. Circuit’s Limited Extension of Executive Privilege

The organizational approach to executive privilege, espoused by
the U.S. Court of Appeals for the District of Columbia Circuit in 1997,
in In re Sealed Case (Espy), would seem to extend executive privilege to
Miers, Rove, and Bolten.2? Bolten is the current White House Chief of
Staff.2%1 At the ume of the attorney dismissals, Miers was White House
Counsel and Rove was a Deputy White House Chief of Staff.?2 All three
positions are part of the Office of the President, and thus fall within
Espy's limited extension of the privilege to immediate White House ad-
visors. 3

At the time that Miers was subpoenaed, she had resigned her posi-
tion as White House Counsel.2¢ Though Rove still worked in the White
House when President Bush invoked executive privilege, he has also
since resigned.?®® These two advisors are therefore, at present, some-
what removed from the sphere of immediate White House advisors to
whom Espy extended executive privilege.?® The courts have not ruled
on whether executive privilege can be invoked over the testimony of a
former White House advisor.2¥” Precedent, however, strongly favors ex-
tending the privilege to a former aide.?® To hold otherwise would un-
dermine the primary purpose of the presidential communications
privilege: promoting the candor necessary to quality presidential deci-
sion making.2%® If the communications of a presidential advisor were
vulnerable to compelled disclosure upon resignation, aides might tem-
per their candor, thereby undermining the decision-making process, a

20 See 121 F.3d at 752; see also Judicial Watch v. Dep’t of Justice, 3656 F.3d 1108, 1114
(D.C. Cir. 2004). '

31 Se¢ FEDERAL STAFF DIRECTORY, WINTER 2007, a1 3 (Penny E. Perry ed., 2006) [here-
inafter FEDERAL STaF¥ DIRECTORY].

232 Spp FEDERAL STAFF DIRECTORY, supra note 231, at 3, 9.

3 See fudicial Watch, 365 F.3d at 1114; Espy, 121 F.3d at 752; FepkralL STAFF Direc-
ToRY, supra note 231, at 3, 9.

4 See H.R. Rep. No. 1104423, at 1 (2007),

™5 S Peter Baker & Michael A. Fletcher, Rove to Leave White House Post, WasH. Posr,
Aug. 14, 2007, at Al

236 Sep 121 F.3d at 752; see alse Judicial Watch, 365 F.3d at 1114,

7 See, eg., Judicial Watch, 365 F.3d at 1109-10 (documents of sitting Deputy Atworney
General and Pardon Attorney); United States v. House of Representatives, 556 F. Supp. 150,
150-51 (D.D.C. 1983} (then-serving Environmental Protection Agency Administrator).

298 See Nixon v. Adm'r of Gen. Servs., 433 U.S. 425, 448-49 (1977) (extending execu-
tive privilege to a former President); Nixon, 418 U.S, at 705.

29 See Nixon, 418 U.S, at 705, Espy, 121 F.3d at 743,
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result the courts are anxious to avoid.?4? If a former President can assert
executive privilege, then a sitting President should be able to assert the
privilege over the testimony of former advisors,24!

In contrast, under the functional approach Judge Randolph adve-
cated in dissent in the 2004 D.C. Circuit case of Judicial Watch v. Depart-
ment of fustice, the three advisors would not be covered by executive
privilege.?*2 Judge Randolph’s test would focus on whether the advice
pertained to a “quintessential and nondelegable Presidential power, 24
Congress, by statute, delegated the power to appoint interim U.S. at-
torneys to the Attorney General, and the White House has claimed that
President Bush was never advised of or involved in the terminations,.?#
The advice that the White House seeks to protect therefore fails this
functional test.245

Nonetheless, under the standard favored by the majority of the
D.C. Circuit, Miers, Rove, and Bolten, as White House advisors, may
qualify for the protections of executive privilege.?#

C. Executive Privilege Does Not Extend to Information Regarding the
Removal of the U.S. Attorneys

Though executive privilege would generaily extend to advisors like
Miers, Rove, and Bolten, it cannot apply to their testimony in these par-
ticular circumnstances for a single reason: the President played no role
in the removal of the U.S. attorneys.2®” When the D.C. Circuit in Espy
extended the presidential communications privilege to immediate
White House advisors and their staff, it expanded the scope of the privi-
lege to the pre- and postdecisional communications of individuals like
Miers, Rove, and Bolten.?® By including other communications solic-
ited and received by these advisors, the court essentially cloaked any-
thing known to them with the protections of executive privilege.249
Recognizing, however, that such an extension could sweep a large swath
of the executive branch within reach of the presidential communica-

248 See Nixon, 418 U.S, at 705; Espy, 121 F.3d a1 743,

34 See Gen, Servs., 433 U.S, at 448-49,

42 See 365 F.3d at 1139 (Randolph, ., dissenting),

243 Ser fd.

244 50 H.R. Rep, No. 110-423, ar 12, 55-56, 69-70 (2007).

45 See Judicial Watch, 365 F.3d at 1139 (Randolph, ]., dissenting),

6 See id. at 1115-16 (majority opinion); Espy, 121 F.3d a1 752,

#7 See H.R. REP, No. 110423, a1 12, 69-70.

248 See 121 F.3d at 752. The privilege covers such information in its entirery, pre- and
posudecisional, as well as factual. See id. at 745,

249 Sep id. an 752,
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tions privilege, the court issued a caveat that proves fatal to the execu-
tive privilege claims in the U.S. attorneys controversy: the court held
that the privilege over presidential communications can never be used
to withhold information on matters that do not call for the President’s
direct involvement.250

The White House has made it clear that President Bush himself
was neither party to any of the conversations that preceded the firings,
nor a participant in the final decisions regarding which attorneys to
terminate.?! Yet, the White House has repeatedly asserted the need to
protect the presidency and promote informed presidential decision
making.2*? This logic is utterly unconvincing: if the President himself
was not involved in the decision to fire the attorneys, then there can be
no risk to the integrity of presidential decision making by forcing Miers,
Rove, and Bolten to comply with the subpoenas.?®3 The primary justifi-
cation for the presidential communications privilege evaporates.?*

Although the White House privilege claims must fail under the law
in the D.C. Circuit, it should be noted that the U.S. Supreme Court has
never ruled specifically on the degree of presidential involvement nec-
essary for executive privilege to attach.? The question has never been
raised before the Court, as the only Supreme Court cases to rule on the
merits of executive privilege involved communications to which Presi-
dent Nixon was a party.2% In the present controversy, the Court might
choose to clarify its prior case law and correct the D.C. Circuit’s focus

20 Spe id. The U.S. Supreme Court's decisions in Nixen and General Services confirm this
requirement, See Gen. Serus., 433 U.S. at 449 (“[T]he privilege is limited to communica-
tions 'in performance of [a President’s] responsibilities . . . " (quoting Nixon, 418 U.S. at
711)). Information relating to executive branch decisions generally is the proper subject
of the deliberative process privilege. See Estry, 121 F.3d at 745; see also supra note 135,

251 See H.R, Rep. No, 110-423, at 12, 69-70.

2 See, ¢.g., Branigin, supra note 7; Letter from Fred Fielding, supre note 15.

253 Sez Nixon, 418 U.S. at 705, 708 (tying concerns for candor to the quality of presiden-
tial decision making); fudicial Watch, 365 F.3d at 1122 (recognizing that concern for tem-
pering candor becomes more attenuated the further a person is from the President); Espy,
121 F.3d at 752 (reasoning that only communications close to the President are likely to
reveal his deliberations and diminish candor of advisors), The three advisors are the type
of “dual hat” advisors contemplated by the court in Espy, See 121 F.3d a1 752. Though their
primary duty is to advise the President, they cannot claim the protections of that status
when they are performing other government functions. See id.

254 Spr Nixon, 418 U.S. at 705, 708; fudicial Watch, 365 F.3d a1 1122; Espy, 121 F.3d at 752.

8 See Espy, 121 F.3d at 747 (observing that most of the Nixon cases involved informa-
tion with which the President was personally familiar).

5 See id.
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on the requirement of direct presidential involvement.?*” The Court
could reason that the public interest in promoting candid decision
making within the White House should not rise and fall on the techni-
cality of whether the President happened to be aware of a particular
matter.28 Or, further investigation may reveal that President Bush was
aware of the termination process, even if he was not involved in the fi-
nal decisions.?? Although the D.C. Circuit position reflects a more
proper understanding of the President’s unique constitutional status,2%0
on this issue the Court might hold that extending the privilege to
Miers, Rove, and Bolien is consistent with the public interest in promot-
ing candid decision making within the White House, 261

D. Balancing the Interests: The Scales of fustice Tipr in Favor of Disclosure

Even if the courts determine that executive privilege extends to
the information possessed by Miers, Rove, and Bolten, Congress can,
and should, be able to overcome the privilege.?62 The investigation into
the U.S. attorney firings is an appropriate exercise of the legislative and
oversight authority of both the House and Senate Judiciary Commit-
tees.?8 Given that the subpoenaed officials are near the top of the

7 See id. at 74445, 752. Though the court in Espy held that executive privilege can
only cover matters in which the President is involved, the language in Nixon and General
Services is not quite as explicit. Compare id., with Gen. Servs., 433 U.S. a1 449, and Nixon, 418
U.S. at 711, 713. The latter two cases tied execulive privilege to the President’s responsi-
bilities and the “communications . . . 'of his office.”™ Gen. Servs., 433 U.S. at 449 (citation
omitted) {quoting Nixon, 418 U.S. at 713); Nixon, 418 U.S, at 711. The Supreme Court may
interpret these terms to refer to those responsibilities falling under a President’s general
duty to take care that the laws be faithfully executed, many of which are performed by
others within the Office of the President, See U.S. Const. art. 11, § 3; Gen. Servs., 433 U.S. a1
449; Nivon, 418 U.S. at V11; see also Espy, 121 F.3d at 752 (acknowledging that a President’s
powers to take care that the laws be faithfully executed can be exercised without the Presi-
dent's direct involvement). If so, the Court could hold that executive privilege attaches to
matters that the President has delegated to his immediate White House advisors, meaning
that Miers, Rove, and Bolten would benefit from a presumption of privilege. See Gen. Servs.,
433 U.S. at 449; Nixon, 418 U.S, at 711,

28 See Nixon, 418 U.S. at 705, 708; sec also ROZELL, supra note 3, at 4647,

29 Cf Espy, 121 F.3d at 752, In such a case, the requirement for direct presidential de-
cision making might be relaxed to include matters over which the President has only tan-
gential supervision. See id.

260 See Nixon, 418 U.S, a1 708 (cautioning against proceeding against the President as
against “an ordinary individual” (quoting United States v. Burr, 25 F, Cas, 187, 192 (C.C.D.
Va. 1807) (No. 14,694))). '

281 See Nixon, 418 U.S. at 705, 706, 708; sez also RozeLL, supra note 3, at 4647,

262 See infra notes 268-317 and accompanying text.

263 See H.R. Doc. No. 109-157, R. X(1)(k), at 454; id. R. X(2), at 479; §. Doc. No. 110-
9, R. XXV(1) (m), at 25 (2007); see also infra notes 268-280 and accompanying text.
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White House hierarchy, it is highly unlikely that the information they
possess on the firings is available elsewhere.?5* The committees have
great need for the information; it may well be vital to the passage of
remedial legislation and the oversight of potentially impeachable of-
fenses committed during the attorney purge.?® On balance, although
the general public interest in presidential confidentiality should be re-
spected, the potential politicization of the DOJ evokes concerns for the
“fair administration of . . . justice” similar to those that caused the privi-
lege to fail in the Nixon cases.®® Such considerations should tip the
scales in Congress’s favor.28?

1. The Senate and House Judiciary Committee Subpoenas Are Issued
Pursuant to an Appropriate Exercise of Legislative and Oversight
Authority

The Senate and House Judiciary Committees both have legislative
and oversight interests in the U.S. attorney firings controversy.?® These
interests are sufficient to meet the requirement that the party seeking
to overcome executive privilege must do so in the exercise of an ap-
propriate function.?6®

In undertaking its investigations, Congress sought to uncover the
reasons and procedures whereby the attorneys were removed in order to
enact any necessary remedial legislation.2”® As a result of the investiga-

64 See Esry, 121 F.3d at 754, 755.

265 Spe il at 754; H.R. REp. No. 110-423, at 22-43 (2007). Beyond its general oversight
of judicial matters, the House Judiciary Committee would also play a primary role in the
impeachment of any officials involved in the controversy, as impeachment can only be
initinted within the House of Representatives. See U.S, Const. art 1, § 2, cl. 5.

8 See Nixon, 418 U.S. at 711-12; Sirica, 487 F.2d at 717; see also Gia B. Lee, The Presi-
dent's Secrets, 76 Geo. WasH, L. Rev. 197, 260-61 (2008) (noting the great public interest in
the integrity of the DOJ, and suggesting that it outweighs the presidential confidentiality
interest in staffing deliberations).

267 See infra notes 296-317 and accompanying text.

268 See H.R. Doc. No. 109-157, R, X(1) (k). at 454 (2007}; id, R, X(2), at 47% 8. Doc.
No. 1109, R, XXV (1){m), at 25.

260 See Senale Select Comm., 498 F.2d at 731; sce also Nixon, 418 U.S. a1 707 (emphasizing
the constitutional duty of the courts with regard to criminal justice); Esfry, 121 F.3d at 746
(citing Senate Select Commitice favorably on this issue); AT&T /, 551 F.2d at 385 {noting with
approval the oversight and legislative functions of the House Subcommittee on Oversight
and Investigations); Sirica, 487 F.2d at 717 (highlighting the constitutionaily mandated role
of the grand jury). :

270 S H.R. REP. No, 110423, at 7, 54-60; S. ComM. ON THE JUDICIARY, 110TH CoONG,,
RULING ON THE Witrte House's Cratms oF EXECUTIVE PRIVILEGE AND [MMUNITY MADE IN
RESPONSE TO SENATE JUuniciary COMMITTEE SUBPOENAS 5 (2007) (ruling of Sen. Patrick
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tions, Congress repealed the provisions in the USA PATRIOT Act that
empowered the Attorney General to make indefinite interim attorney
appoinunents.2”? Yet Congress’s legislative interests are ongoing.?7?
These interests include further revisions to the interim appointment
process, limitations on the removal of attorneys, laws aimed at protect-
ing the prosecutorial function from political influence, and legislation
clarifying the correct role of political factors in agency staffing decisions,
among others.2® The D.C. Circuit expressly acknowledged in 1976, in
United States v. ATE&T, that Congress generally has the power to investi-
gate all areas in which it can legislate.?’* The committees’ investigations
are thus a legitimate exercise of this long-acknowledged and appropri-
ate exercise of congressional power.2™

The committees also have a strong oversight interest in this inves-
tigation, another legitimate function that supports enforcement of the
subpoenas.?’® The investigation has uncovered evidence that suggests
that laws may have been broken in the firings and that Congress may
have been deliberately misled during its investigations.?”” Although
Congress's investigatory powers are not without limit, to the degree
that it investigates in areas of proper legislation, Congress has a valid
interest in unearthing corruption, abuse, and illegal activity by federal
officials.?’® Further, the House of Representatives, in particular, has the

Leahy, Chairman, §. Judiciary Comm.,} {hereinafter SENATE RULING 0N EXECUTIVE PRIVE
LEGE CLAIMS], guailable at hup://judiciary.senate.gov/ pdf/07-11-29Exec-utiveRuling.pdf,

21 See H.R. Rep. No. 110423, at 56.

272 See SENATE RULING ON EXECUTIVE PRIVILEGE CLAIMS, supra note 270, at 4-5; HR.
Rer. No. 110423, at 7, 55-60.

% Sec H.R. REP. No, 110423, at 55-60; see also SENATE RuLiNG oN ExecuTivE PRIVI-
LEGE CLAIMS, supra note 270, at 5.

T See ATST 1, 551 F.2d at 388 (citing Eastland v. U.S. Servicemen’s Fund, 421 U.S.
491, 506 (1975)); see also Eastland, 421 U.S. at 509 (“To be a valid legislative inquiry, there
need be no predictable end result.”}.

¥ See AT&PT 1, 551 F.2d at 388,

278 See id.; Senate Select Comm., 498 F.2d at 731; see also H.R. Doc. No. 109-157, R, X{(2),
at 479 (2007) (authorizing general oversight of any matter within the legislative jurisdic-
tion of a standing committee); 8, Doc, No, 1109, R, XXV(1){m), at 25 (2007) (granting
general authority over matters within the jurisdiction of the Committee on the Judiciary).
The general investigatory power of Congress is deeply rooted in law and history. See Wat-
kins v. United States, 354 U.S, 178, 187 (1957); McGrain v. Daugherty, 273 U.S. 135, 175
(1927); BERGER, supra note 21, a1 12-13, 15-16. But sce Senate Select Comm., 498 F.2d ac 732
{holding that the Senate Commitiee’s oversight interest had been weakened because the
House Judiciary Commitiee had begun impeachment inquiry),

277 See H.R, Rep, No, 110423, at 22-54,

278 See ATET I, 551 F.2d a1 388 (civing Eastland, 421 U.S. a1 506); see also Watkins, 354
U.S. ac 187,
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power to investigate as a precursor to impeachment.?” As with their
legislative interests, the committees have asserted their subpoena power
pursuant to a valid and appropriate oversight interest in the U.S. attor-
ney firings controversy,?8

2. Congress Has a Great Need for Critical Information That Is Not
Available From Other Sources

Because of the organizational seniority of Miers, Rove, and Bolten,
Congress can satisfy the need standard from the D.C. Circuit’s decision
in Espy. the subpoenaed materials contain important information that
is (1) directly relevant to central issues in the controversy, and (2) un-
available with due diligence elsewhere.28!

The first prong of the need standard—relevance—is easily satisfied
in the case of the U.S. attorney investigations.?®? Though somewhat
conflicting, evidence thus far suggests that Miers, Rove, and other sen-
ior Bush administration officials were architects of the removal plan.2%
Their testimony and related documeénts will be directly relevant to how
the plan was conceived and executed.?® The documents subpoenaed
from Bolten will be equally revelatory.2®® Although the relevance prong
can serve to weed out evidence that is only tangentially relevant, that is
not the case here.26 As individuals high in the decision-making hierar-
chy, the testimony of these advisors goes to the heart of the contro-
versy.?87 Not only is the subpoenaed testimony directly relevant, but the

9 See BERGER, supra note 21, a1 4, 262-64; see also RoZELL, supra note 3, at 27. Because
the Senate cannot conduct an impeachment trial untit afier the House has issued articles
of impeachment, the Senate may not be able to assert the impeachment power as a basis of
oversight authority to the same degree that the House Committee can. See U.S. Consr. art
1, § 3, cl. 6; see also Senate Select Comm., 498 F.2d a1 732,

20 See Senate Select Comm., 498 F.2d at 731; see also Nixon, 418 U.S, at 707; Espy, 121 F.53d
at 746; ATET I, 551 F.2d at 385; Sirice, 487 F.2d at 717. Although the D.C. Circuit in Sirica
suggested that a general fishing expedition would not be an appropriate function even for
a grand jury, the subpuenas in the present case are limited to a specific series of events. See
487 F.2d at 717. They pertain solely to the removal of U.S, attorneys and do not constitute
a general investigation into DOJ practices. See id. Neither committee is in danger of over-
reaching in the way that Sirica suggested would be inappropriate. See id.

=1 See 121 F.3d at 753-56; see aiso Nixon, 418 U.S, at 713; Senate Select Comm., 498 F.2d
730, 731,

82 Sgg Espry, 121 F.3d a1 754-55, 757,

28 See H.R. Rep, No. 110-423, at 15-20 (2007).

24 See Espy, 121 F.3d a0 754-55; H.R. Rep. No. 110-423, at 15-20.

2 See Espy, 121 F.3d at 754-55; H.R. Rer, No. 110-423, at 15-20,

286 See Espy, 121 F.3d at 765.

287 Spe H R. Rer, No, 110423, at 15-20.
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evidentiary record is also conflicting and incomplete.?®® Congress
therefore cannot responsibly fulfill its legislative and oversight func-
tions without such central evidence.?®

The unavailability prong requires that a party explore other
sources of information before intruding into the sphere of presidential
communications.?®® This requirement imposes a greater burden than
the relevance prong and is rooted in the Supreme Court’s admonition
not to treat presidential communications as any other source of infor-
mation.?! Nonetheless, it is difficult to imagine that the information
sought by the committees is available in other areas of the govern-
ment.2? If executive privilege applies to Miers, Bolton, and Rove, then
it also applies to any communications they had with others in the ex-
ecutive branch, including the Attorney General and others within the
DOJ.2%% Any attempts to acquire this information through other chan-
nels would almost certainly be met with an identical executive privilege
claim.?! The D.C. Circuit in Espy contemplated this exact situation and
suggested that unavailability would be easy to demonstrate when the
conduct of White House officials was at issue.?®

288 See id. au 15-20, 43-54,

289 See Espy, 121 F.3d at 755-56; Senate Select Comm., 498 F.2d at 730, 731. Although the
D.C. Circuit in Senate Select Committee opined that a precise reconstruction of events will
rarely be necessary to enact corrective legislation, the Senate Committee’s need for Presi-
dent Nixon's tapes had also been eroded the by release of the tapes to the House Judiciary
Commitiee and the President’s public release of transcripts, Sce 498 F.2d at 732, Here, the
legislative need remains unsatisfied, given the gaps and contradictions in testimony. Sez
H.R. Rep. No. 110423, at 43-60. Further, in contrast to the position taken by the D.C.
Circuit in Senate Select Committee, the U.S. Supreme Court in General Services affirmed Con-
gress's need 1o preserve the complete records of the events leading to President Nixon's
resignation as the basis for remedial legislation. See Gen. Servs., 433 U.S. a1 453. Congress
can therefore properly assert a need to complete the evidentiary record. See id.

290 See Espy, 121 F.3d at 755,

M Seeid.

292 See id. (acknowledging that the unavailability prong will be easy to satisfy in the case
of inquiries into acts of White House advisors, as non-White House sources are unlikely 1o
have equivalent informaton).

293 See id, ac 752; see also fudicial Watch, 365 F.3d at 1114,

4 Ser fudicial Watch, 365 F.3d at 1114; Espry, 121 F.3d at 752,

% See 121 F.3d at 755, Tradidonally, a claim of executive privilege is accompanied by a
privilege log, at least with regard to documents. See id. at 760; RozELL, supra note 3, a1 156-
57 (explaining that assertion of executive privilege must be accompanied by a sufficient
showing that the information actually involves deliberations or state secrets—a mere asser-
tion that such is the case need not be accepted by Congress at face value), In the case of
the U.S. attorney firings, the White House has not provided such a privilege log. Sez SEN-
ATE RULING ON EXECUTIVE PRIVILEGE CLATMS, supra note 270, ac 3; H.R, Rer, No. 110423,
at 78, 83 (2007). This makes it difficult for either the House or Senate committees to
demonstrate that it has anempted to obtwin the subpoenaed evidence through other
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3. The Public Interests at Stake Require Disclosure

Since the D.C. Circuit's 197% decision in Nixon v. Sirica, courts have
used a balancing test 10 resolve an otherwise valid claim of executive -
privilege.2% The analysis consists primarily of an ad hoc weighing of the
public interests served by maintaining confidentiality against those
served by disclosure.?? The D.C. Circuit in AT&T also articulated sev-
eral factors specifically relevant to disputes between the legislative and
executive branches that are helpful here.?®® On balance, the public in-
terests demand disclosure of the subpoenaed information.??

Under the broad “competing public interests” view of Sirica, later
adopted by the Supreme Court in Nixon, the public interest in a non-
politicized Department of Justice outweighs the general confidentiality
interest that theoretically promotes effective executive branch decision
making.3 Although the courts have held that this confidentiality inter-
est is strong—so strong that presidential communications are presump-
tively privileged—the U.S. attorneys controversy involves the same gen-
eralized concern for confidentiality that failed to convince the Court in
Nixon3%! The White House has not expressed concern that disclosure
would reveal state secrets or the details of ongoing criminal investiga-
tions but has focused exclusively on the candid advice rationale.?2 In

channels. See Espy, 121 F.3d at 755. The D.C. Circuit has recognized the difficulty inherent
in identifying other sources of information without knowing what information is con-
tained in privileged materials but has made it clear that the party seeking access bears the
burden of showing due diligence. See id. at 760. The futility of any attempt to obtain the
information outside of the White House, however, undercuts the need to investigate other
avenues, Sez supra notes 293-294 and accompanying text. .

196 Spp 487 F.2d at 716; sec also Wald & Siegel, supra note 92, at 767,

27 See Gen, Serus., 433 ULS, a1 447; Nixon, 418 U.S, at 711; Espy, 121 F.3d at 753; ATET L
551 F.2d at 391, 394; Sirica, 487 F.2d at 716-17. But sec Miller, supra note 45, at 685 (focus-
ing inquiry more on balance of institutional interests of the President and Congress,
rather than directly on public interests). :

208 See ATEPT I, 551 F.2d at 391, 394; see also supra notes 187-190 and accompanying text.

29 See Gen. Servs. 433 U.S, at 447; Nixon, 418 U.S. at 711; Espy, 121 F.3d at 753; ATET 1,
551 F.2d at 391, 394; Sirica, 487 F.2d at 716-17,

%00 Spp Nixon, 418 U.S, at 711 (weighing general presidential interest in confidentiality
against interest in fairness in the criminal justice system); Sirica, 4187 F.2d at 716; see aiso
Lee, supra note 266, at 260-61 (suggesting that public interest in integrity of DOJ out-
weighs presidential confidentiality interest in staffing deliberations).

301 Ser 418 U.S. at 708, 713; see also Shane, supm note 28, at 472 (acknowledging that a
generalized interest in confidentiality is accorded less weight than a narrower claim, such
as the need to protect military secrets).

%2 Sge, e.g., Letter from Fred Fielding, Counsel to the President, to Senator Patrick
Leahy, Chairman, Senate Corm, on the Judiciary & Representative John Conyers, Chair-
man, House Comm., on the Judiciary {June 28, 2007), available at hup://judiciary.house,
gov/Media/PDFS/ FieldingToConyers070628.pdf.
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contrast, Congress’s investigations have uncovered evidence that the
purge of U.S. attorneys was politically motivated, that laws may have
been broken in the process, and that Congress may have been lied to as
part of a cover-up.3% Such actions within the DOJ could impair the fair
functioning of the criminal justice system, a concern that moved the
courts in the Nixon cases to hold that the privilege had been over-
come,304

Not only does the public interest in a fair judicial system mandate
disclosure, but Congress’s need for the information is also particularly
acute, another factor that weighs strongly in its favor.3%5 Only Miers and
Rove, the senior architects of the removal plan, can clarify inconsisten-
cies and fill holes in the investigatory record.3® The documents sought
from Bolten are critical for the same reason.” This information is nec-
essary not only to enact further corrective legislation but also to deter-
mine whether laws prohibiting obstruction of justice, political retalia-
tion, making false statements to Congress, or obstructing congressional
investigations, were violated.?® Congress simply cannot, “respounsibly”
or otherwise, fulfill its duties without the subpoenaed information 3%
Indeed, it is difficult to subject Congress’s interests to any weighing test,

503 See H.R. REP. No. 110423, at 22-43. Although the executive branch generally ought
to have wide latitude in agency staffing decisions, a removal intended to influence a paliti-
cally sensitive prosecution could amount to obstruction of justice, See 18 U.5.C, §§ 1503,
1505 (2000 & Supp. IV 2004); 18 U.S.C.A. § 1512(c)(2) (West Supp. 2007); see also HR.
Rep. No. 110-423, a1 26, 28, Further, if any attorney was removed to influence the outcome
of elections, or in reraliation for failing to bring politically charged prosecutions that
lacked a good faith legal or factual basis, such actions could violate civil and criminal por-
tions of the Haich Act See 5 U.S.C. § 7323(a)(1) (2000 & Supp. IV 2004) (prohibiting a
federal employee from “usfing] his official authority or influence for the purpose of inter-
fering with or affecting the result of an election”); 18 U.S.C. § 606 (2000} (forbidding a
federal employee from “discharge[ing] . .. any other officer or employee . , . for giving or
withholding or neglecting to make any contribution of money or other valuable thing for
any political purpose”); see also H.R. Rep. No. 110-423, a1 26, 28.

304 See Nixon, 418 U.S, ar 707, 711, 713; Sirica, 487 F.2d at 717-18; see_a[so Espy, 121 F.3d
at 753 (interpreting Nixon and Sirica to have held that public interest required disclosure
in criminal proceedings upon adequate demonstration of need).

303 Sec ATEPT 1, 551 F.2d a1 394,

308 See HL.R. Rer. No. 110-423, a1 43-54,

%07 See id.

%8 See id. at 54-55,

%09 See Nixon, 418 U.5. at 713 (recognizing that, without access to the Nixon tapes, the
prosecution might have been “wotally frustrated™); Senate Select Comm., 498 F.2d at 730 (not-
ing that a showing that information was critical to responsible performance of the commit-
tee's duties would weigh heavily in favor of disclosure); sez afso ATET 1, 551 F.2d at 394.
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given that it is acting on the basis of its legitimate power to monitor the
executive branch, a power implicit in the Constitution 510

The D.C. Circuit in ATE&T also suggested that a court should
weigh the reasonableness of alternative solutions offered by the par-
ties.3!! The White House has offered to allow private conversations with
White House aides, on the conditions that the aides not be placed un-
" der oath and that no transcript be recorded.®!? This proposal is not an
acceptable alternative because it fails to satisfy Congress’s information
needs.?!? The Supreme Court has recognized the public interest in pre-
serving the record of controversies such as the U.S. attorney firings in
order for Congress to enact remedial legislation.** Further, concerns
have emerged that laws may have been broken in the firings, and Con-
gress may have been lied to or misled in its investigation. 3 If Con-
gress’s oversight function is to have any bite, Miers and Rove, architects
of the removal plan, must be under oath and on the record.*

In light of the great public interest in ensuring that political inter-
ests do not taint the fair administration of laws within the Department
of Justice, Congress's great need for the subpoenaed information, and
the insufficient alternatives offered by the White House, the courts
should require disclosure. 7

M0 Spe ATE’T 1, 551 F.2d a1 391, 394,

81l S id. In addition to the degree of Congress’s need for the information and the
reasonabieness of alternative solutions, the D.C. Circuit also suggested that a court should
weigh the seriousness of any harm to national security resulting from compelled disclosure
and the likelihood that the committee would leak any materials that it agreed to keep con-
fidential. Se¢ id. The White House has not implicated any national security concerns. See
H.R. Rep. No. 110423, at 70. Assessing the likelihood of a leak would require an examina-
tion of each Commiitee’s track record for security and is beyond the scope of this Note. See
AT&T I, 551 F.2d at 394, Buy, given the committees’ insistence that any testimony be un-
der oath and on the record, they have made no promises of confidentiality, and the issue
may be irrelevant. See id.

312 Ser Weisman & Kane, supra note 14; Letter from Fred Fielding, White House Coun-
sel, to Senator Pawrick Leahy, Chairman, Senate Comm. on the Judiciary et al. (Mar, 20,
9007), available at hup:/ /judiciary.house.gov/Media/PDFS/Fielding070320.pdf.

N3 See ATEPT 1, 551 F.2d at 394; H.R. Rer, No, 110423, ar 12, :

M4 See Gent. Servs., 433 U.S. ae 453,

315 See H.R. Rep, No. 110-423, at 22-43,

36 Sep ATEPT I 551 F.2d at 395 (recognizing that Congress is not required to take the ex-
ecutive branch at its word and had legitimate reasons to view independent verification of
White House claims as vital to responsible perfermance of its legislative function). Informal,
off-the-record briefings have thus far proved unsatisfactory and incomplete. See Letter from
Senator Patrick Leahy, Chairman, Senate Comm, on the Judiciary et al., to Fred Fielding,
White House Counsel (Mar. 22, 2007) [hercinafter Letter from Senator Patrick Leahy], avail-

 able at htip:/ /leahy.senate.gov/ press/ 200703 /3-22-07% 20F ielding % 20Dem%20letter. pdf.

N7 Spr Gen. Servs., 433 U.S, at 447; Nixon, 418 U.S. at 711-12; Espy, 121 F.3d at 753;
ATET, 551 F.2d at 391, 394; Sirica, 487 F.2d at 716-17; see also Lee, supra note 266, at 260~
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D. Prudential Considerations: The Courts May Order Further Negotiation

Though the courts have not declared congressional-executive in-
formation disputes to be off-limits as political questions, they have been
reluctant to insert the judiciary into such conflicts.?!8 On the one hand,
a court could easily rule on the merits of the dispute if it follows the
teachings of Espy.3!° The law within the D.C. Circuit makes it clear that
President Bush’s lack of involvement in the firings is fatal to the execu-
tive privilege claims 32

If the past is any indicator, however, the courts may seek a middle
ground that avoids affirmatively ruling for either side 32! In fact, the U.S.
District Court for the District of Columbia, in its 1983 decision in United
States v. House of Representatives, went so far as to hold that ruling on the
legality of an executive privilege claim should be a matter of last re-
sort.%2? Though the U.S. attorneys purge first came to light in late 2006,
attempts at negotiation have been in a stalemate since mid-2007.3% Fol-
lowing the cue of AT&T, a court might take the opportunity to further
refine the issues and move the parties toward the spirit of compromise
that the D.C. Circuit found inherent in the Constitution.?!

61. In the wake of the failure of executive privilege, Miers, Rove, and Bolten could still
assert the deliberative process privilege, Sez Judicial Watch, 365 F.3d at 1121; Espy, 121 F.3d
at 737, Because the deliberative process privilege extends to the executive branch gener-
ally and does not require presidential involvement, the White House may properly assert
this privilege, See Espy, 121 F.3d a1 745, The privilege covers predecisional government
conmununications, a description that covers the vast majority of information sought in the
subpoenas, See id, at 737,

Yet under the facts of the U.S, attorney firings controversy, the deliberative process
privilege is easily overcome. See id. at 738, 746. The courts would use a looser balancing test
o analyze the deliberative process privilege, which would roll the appropriateness inquiry,
the need analysis, and an ad hoc balancing of interests into a single framework. See id. at
737-38. Ultimately, however, the deliberative process privilege must fail because of allega-
tions of improper and illegal activity. See id. at 738, 746; H.R. Rep. No. 110423, at 22-43,
The deliberative process privilege vanishes in the face of any evidence to suggest the oc-
currence of government misconduct. See Espy, 121 F.3d at 738, 746.

318 See ATET I, 551 F.2d au 394-95; House of Representatives, 556 F. Supp. at 152-53. Of
the three cases involving executive privilege battles with Congress, only one has resulted in
a ruling on the merits. Sez Senate Select Comm., 498 F.2d at 733.

39 See 121 F.3d a1 744-45, 752,

320 See id. at 752; see also supra notes 247-254 and accompanying text.

321 See United States v. AT&T (ATET Iy, 567 F.2d 121, 127 (D.C. Cir, 1977); House of
Representatives, 556 F. Supp. at 152.

122 See 556 F. Supp. at 152,

323 See HRR. ReP. No. 110-423, at 12 (2007}, As of the November 5, 2007 House Judiciary
Commitiee report, White House Counsel had not responded to Chairman Conyers’ most
recent letter written July 25, 2007, See id.; see alse Letter from Senator Patrick Leahy, supra
note 316 {rejecting, on March 22, 2007, White House offers of off-the-record interviews).

824 Spe ATEPT 11, 567 F.2d at 127,
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On the other hand, the litigation posture of the House suit may
diminish the court’s ability to suggest compromise, as the District Court
for the District of Columbia indicated in Howuse of Representatives.® After
noting that a court should delay resolution until a settlement is not
possible, the court held that a contempt trial, or similar legal action by
Congress, would provide a proper setting to litigate an executive privi-
lege claim.?% Although the DOJ’s refusal to pursue contempt charges
has taken contempt off of the table, the House lawsuit is essentially the
civil counterpart to a contempt proceeding.3?7 It therefore provides a
proper context to rule on the executive privilege claims.?8

CONCLUSION

Properly conceived, executive privilege can strengthen the process
of Presidential decision making, but it becomes problematic when as-
serted against a coequal branch with which the Executive is supposed
to be a partner in government. For some, the very notion of an insur-
mountable wall of secrecy is incompatible with democratic ideals. Given
these tensions, the U.S. Supreme Court wisely limited the scope of ex-
ecutive privilege in United States v. Nixon. Though it expanded the reach
of executive privilege, the U.S. Court of Appeals for the District of Co-
lumbia Circuit, expounding upon the Nixon doctrine, made its judg-
ment clear that the privilege should never stretch too far from the Ex-
ecutive in whose name it is invoked.

The Bush administration’s executive privilege claims in the U.S.
attorney firings controversy reach beyond the circumstances that justify
the privilege in the first place. If the President was not involved in the
plan to fire and replace the attorneys, then it is difficult to see how
compelled testimony of those involved would chill the candor of presi-
dential aides when they advise the President. Miers, Rove, and Bolten
should not be protected by executive privilege simply because they
work at 1600 Pennsylvania Avenue any more than the White House
groundskeeper should be.

Though executive privilege cases involving the executive and legis-
lative branches are rare, the general body of case law articulates rele-
vant principles that should guide a court’s analysis of the present dis-

35 See House of Representatives, 556 F. Supp. at 153,

6 See id, at 152, 153; see also Miller, supra note 45, at 633; O'Neil, supre note 196, at
1091.

97 See Eggen, supra note 20; Kane, supre note 6.

328 See Fouse of Representatives, 556 F. Supp. at 153
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pute. Though Miers, Rove, and Bolten would normally fall under Espy’s
extension of executive privilege to White House staff, the President’s
lack of involvement is fatal. This is as it should be. Executive privilege is
tied to the Executive, in whose absence there is no privilege at all. Fur-
ther, Congress is engaged in a valid legislative and oversight process to
which the information held by these three individuals is vital. The
White House has not justified the invocation of executive privilege be-
yond the generalized assertion of a need to promote candid advice.
- When compared with the public interest in a Department of Justice
that is' more committed to the pursuit of justice than to political ends,
the scales tip in favor of disclosure. '

JonaTHAN K. GELDERT
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