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RETURNING TO PRINCIPLES OF
“FAIRNESS AND JUSTICE”: THE ROLE OF
INVESTMENT-BACKED EXPECTATIONS IN
TOTAL REGULATORY TAKING CLAIMS

Abstract: The U.S. Supreme Court has difficulty determining when a
regulation is so excessive as to amount to an unconstitutional taking
under the Fifth Amendment. In making that determination, the Court
has failed to deploy an investment-backed expectations analysis as a
normative guide, even though the concept is part of at least one consti-
tutional test. Nevertheless, the Court's focus on principles of “fairness
and justice” suggests that the original, conceptual formulation of in-
vestment-backed expectations comports with the Court’s normative tak-
ings philosophy. Using the extreme situation where a regulation com-
pletely eliminates a property’s value as an analytical example, this Note
argues that the Court should expressly adopt an efficiency-fairness, de-
moralization cost approach to its investment-backed expectations analy-
sis in such a situation. In so doing, the Court should draw upon public
choice theory to supply administrable factors that indicate unconstitu-
tional government regulation because it already takes a similar, but im-
plicit, approach to takings claims.

INTRODUCTION

The Fifth Amendment provides that private property shall not be
“taken for public use without just compensation.” That verb “taken” has
often been an amorphous puzzle.? The prohibition on “taking” has al-
ways been understood to reach uncompensated physical appropria-
tions,? but the U.S. Supreme Court extended it to regulatory burdens
in 1922, in Pennsylvania Coal Co. v. Mahon* Because most civil regula-
tions are imposed to counteract or supplant marketplace decisions, all
regulations to some extent reduce, or “take,” some value from private
properties.5 The operative question is how to define when a regulatory
taking amounts to an unconstitutional regulatory taking.

1 U.5. Const. amend. V {emphasis added).

2 See Lingle v. Chevron U.5.A,, Inc,, 544 U,S. b28, 537-39 (2005).

3 See id. at B37.

4 See id. at 537-39; Pa. Coal Co. v. Mahon, 260 U.S, 393, 415 (1922).

% See RicHARD A, EpsTEIN, TARKINGS: PRIVATE PROPERTY AND THE POWER OF EMINENT
DoMAIN 3-5 (1985}, But see Abraham Bell & Gideon Parchomovsky, Givings, 111 YaLe L.
547, 554-56, 563-64 (2001) (arguing that although regulations “take” some property
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After the Court declared that a regulation that goes “too far” can
constitute a “taking,™ it proliferated a myriad of tests to determine when
regulations are unconstitutionaily excessive.8 The “polestar” remains the
analysis the Court announced in 1978, in Penn Central Transportation Co.
v. New York City, which focused on three factors: the extent to which the
regulation diminishes the property’s value, the regulation’s interference
with the claimant’s investment-backed expectations, and the character
of the government action.? These three factors were not clearly defined,
but, after an interval of judicial uncertainty following the Court's 1992
decision in Lucas v. South Carolina Coastal Council,'® they have evolved to
dominate a judicial weighing of constitutional fairness.!!

The Court’s 2005 decision in Lingle v. Chevron U.S.A., Inc. rejected
a means-end substantive due process analysis as an inappropriate Tak-
ings Clause litmus test.’? In the wake of Lingle, commentators continue
to grapple with the ramifications of this latest regulatory takings pro-
nouncement.'® Lingle reaffirmed the Court’s tests announced in Penn

value, they also can give value-enhancing property entitlements for which the government
should extract payment from the grantee because all state-created externalities should be
taken into account). .

5 See Lingle, 544 U.S. a1 536-37 (quoting First English Evangelical Lutheran Church v.
County of L.A., 482 U.S. 304, 314-15 (1987)) (stating that the Constitution does not pro-
hibit the government from wking private property but merely secures compensation in the
event of an otherwise proper interference amounting to a taking).

7 See Pa. Coal, 260 U.S. a1 415.

2 See Lingle, 544 U.S. a1 537-39,

9 438 1.5, 104, 124 (1978); see Palazzolo v. Rhode Island, 533 U.S. 606, 633 (2001)
(O’Coanor, ]., concurring).

10 505 U.S. 1003, 1017-19, 1026-32 (1992). In Lucas, the Court announced that com-
pensation will generally be awarded in the “extraordinary” case where a regulation de-
prives the claimant of “alf economically beneficial use[]” of the property, except to the
extent that “background principles” of state law independently restrict its use. /d. For
years, courts siruggled to understand whether Lucas created a new broadly applicable
standard, but, uttimately, Lucas has been relegated (o those exceedingly rare cases where
regulations cause a total wipeout in value, See Lingle, 544 U.S. at 538; Tahoe-Sierra Pres.
Council, Inc. v. Tahoe Reg’l Planning Agency, 535 U.S. 302, 330, 332 (2002); Palazzolo, 533
U.S. a1 617, 626-29, 631.

W See Lingle, 544 U.S, a1 536-39,

12 /d. at 54243, The Court noted that an inquiry into whether the regulation “substan-
tially advances” a legitimate state interest is an appropriate avenue to challenge the validity
of the regulation under the Due Process Clause. fd. at 542-43; id. a1 548-49 (Kennedy, J.,
concurring) (sitating that Lingle does not eliminate substantive due process challenges
under the reasoning of Eastern Enterprises v. Apfel, 524 U S. 498, 539 (1998) (Kennedy, J.,
concurring in the judgment and dissenting in part)).

13 See, e.g., Jane B, Baron, Winding Toward the Heart of the Takings Muddle: Kelo, Lingle,
and Public Discourse About Private Property, 34 Forpnam Ure. L.J. 613, 634-52 (2007) (con-
tending that Lingle clarified Takings Clause doctrine and may signal a reconnection with
“constitutional culture™}; Steven J. Eagle, Property Tests, Due Process Tests and Regulatory Tak-
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Central and Lucas* Its focus on the reasons why compensation is
granted under the Takings Clause holds the most promise to clarify the
intricacies of takings challenges and ground them in constitutional
principle.’® Nevertheless, many intricacies of takings jurisprudence re-
main unresolved.1®

One of the areas most in need of clarity is the “investment-backed
expectations” concept, which is now ensconced as the second prong of
the Penn Central analysis.!” That analysis has created “vexing subsidiary
questions.”® Not only has the Court been unable to apply a uniform way
of measuring investment-backed expectations,! but it has also failed to
articulate a normative principle behind the analysis employed.?® More-
over, there is disagreement about whether investment-backed expecta-
tions are an element of the analysis in the rare situation, identified in
Lautcas, where the property’s value is completely eliminated by regula-
tion.?!

This Note focuses on the intrigning question of how investment-
backed expectations operate to aid courts in determining— norma-
tively—when it is unfair not to compensate a property owner challeng-

ings furisprudence, 2007 BYU L. Rrv. 899, 899-902 (arguing that regulatory takings law is
inherently a substantive due process matter); Mark Fenster, The Takings Clause, Version
2005: The Legal Process of Constitutional Property Rights, 9 U. Pa. |. Const. L. 667, 734-36
(2007) (stating that the Court in Lingle embraced a legal process approach to takings law).

14 See Lingle, 544 U.S. at 5E38-39; Lucas, 505 U.S. at 1019; Penn Cent., 438 U.S. at 124,

15 See Lingle, 544 U.S. at 542 (reasoning that the magnitude, distribution, and character
of private burdens are paramount considerations under the Takings Clause).

18 See Baron, supra note 13, at 646,

17 822438 U S, at 124,

18 Ser Lingle, 544 U.S. at 539, Such questions include, for instance, how to define the
denominator in the diminution in value fraction. See Tahoe-Sierra, 535 U.S. a1 331-32, 335-
36 (affirming that the “'denominator’ question” is analyzed by reference to the “parcel as a
whole,” including geographic and temporal elements, in an inherently factual manner);
Pa. Coal, 260 U S. at 419 (Brandeis, J., dissenting); Cane Tenn,, Inc, v. United States, 60
Fed. Cl. 694, 700 (Fed. Cl, 2004) (stating that the denominator question is factual). An-
other question is how notice of a regulatory scheme that reduces the property owner's
expectations of future economic gain affects a takings claim. See Palazzolo, 533 U.S. a1 632-
33 (O’Connor, J., concurring). )

W Ser, e.g., Paiazolo, 533 .5, at 617-18; id. at 634 (O’Connor, J., concurring); id. at
637 (Scalia, |., concurring); Penn Cent., 438 U.S. at 124, 132-35,

%0 See Lingle, 544 U.S. a1 538-39; Penn Cent., 438 U.S. at 124,

2t See 505 U.S. at 1017 (stating that a regulation that completely eliminates the prop-
erty's value is an “extraordinary circumstance”). Compare Palm Beach Isles Assocs. v. United
States (Palm Beach 1), 231 F.3d 1354, 1364 (Fed, Cir. 2000) (stating that investment-backed
expectations are not a part of the wual taking analysis), with Good v. United States, 189
F.3d 1355, 1861 (Fed. Cir. 1999) (stating that investment-backed expectations are part of
every regulatory takings case).
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ing a regulation.? The Note’s analysis takes on a particularly extreme
set of conditions—the rare situation identified in Lucas where a regula-
tion completely eliminates a property’s value—as a diagnostic example
for examining the application of investment-backed expectations.”®
This analysis is thus limited 10 the narrow, if unlikely, situation where a
claimant alleges that a regulation has completely eliminated the prop-
erty’s value because that situation provides the clearest example of the
principles involved in the normative analysis.?*

This Note argues that the text of the Lingle decision embraces the
original philosophy underlying the sometimes maligned, mostly mis-
understood concept and analysis of “investment-backed expectations.”
Lingle tethers takings claims to their underlying antimajoritarian foun-
dations and focuses on the effects of regulation as applied to the prop-
erty owner, like the investment-backed expectations analysis as origi-
nally conceived by Professor Frank Michelman.?6 In such an analysis,
compensation is due when a claimant demonstrates that a failed politi-
cal process left him or her shouldering an undue burden for the public
because the lost future productivity from the unfair imposition of the
burden is less efficient than simply compensating the claimant.?? Al-
though this inquiry facially appears to require some mathematical value
calculations, public choice theory, which applies economic principles
to the policymaking realm, suggests helpful analytical tools courts can
use 10 detect those regulatory effects that indicate a need for compen-
sation .28

22 See infra notes 110-119, 150-169 and accompanying text. This Note outlines some of
the disputes about defining what constitutes investment-backed expectations, bult it leaves
that question aside as beyond its scope. See infra notes 134-149 and accompanying text.

B See infra notes 235-239 and accompanying text,

¥ See Lucas, 505 U.S, ar 1019; infra notes 207-212 and accompanying text,

2 Sec Lingle, 544 U.S. at 542-43; Frank Micheiman, Property, Utility, and Fairness: Com-
ments on the Ethical Foundations of “fust Compensation™ Law, 80 Harv, 1. Rev, 1165, 1213-15
(1967) (introducing the concept and analysis of investment-backed expectations in takings
law). Although the Cour: referenced Michelman’s article in formulating its Penn Central
wkings analysis, the article was not necessarily intending to supply a black letter constitu-
tional test. See 438 U.S. at 128; Michelman, supra, at 1250-52, Instead, Michelman was ex-
ploring theoretical ways to think about the normative aspects of regulatory takings analy-
sis. See Michelman, supra, at 1213-18, 1248-52,

% See Lingle, 544 U.S. a1 537-38, 542—43; Michelman, supra note 25, at 1213-18.

27 See Lingle, 544 U.S. at 537-39; Michelman, supra note 25, at 1213-18; ¢ John D.
Echeverria, Making Sense of Penn Central, 23 UCLA J. EnvrL, L. & Por’v 171, 199-200
{2005) (stating that the government should compensate those property owners who have
been singled out 1o bear “severe, disproportionate economic burdens”),

2 See, e.g., Henry A. Span, Public Choice Theory and the Political Utility of the Takings
Clause, 40 Inano L. Rev. 11, 13 (2003).
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Given Lingie's philosophical alignment with Michelman’s normative
principles and the potential for public choice theory to supply adminis-
trable data for courts, the Supreme Court has the tools to analyze in-
vestment-backed expectations as originally articulated.?® Consequently,
the Court should clarify the role of investnent-backed expectations by
adopting an analysis consistent with the original principles behind them
where the relevant considerations are most obvious: a case where a regu-
lation causes a total wipeout in value

Part I outlines the major Supreme Court regulatory takings juris-
prudence, the policy behind the Takings Clause, and the conflict within
the U.S. Court of Appeals for the Federal Circuit over the role of in-
vestment-backed expectations in a total taking claim.?! Part Il returns to
the first principles behind investment-backed expectations, demon-
strates how the Court has not applied those principles in its takings
cases, and outlines public choice theory as a way to bridge the gap be-
tween the Court and principle in this area.3? Part III uncovers that the
Court, in prior cases, has implicitly analyzed takings challenges by ap-
plying an approach mirroring Michelman’s investment-backed expecta-
tions philosophy and argues that the Court should now explicitly adopt
an investment-backed expectations analysis that comports with its foun-
dational principles.®

1. THE LANDSCAPE OF REGULATORY TAKINGS DECISIONS AND THE
CONFLICT OVER THE RoOLE oF INVESTMENT-BACKED
ExPECTATIONS IN A ToTAL TAKING CLAIM

Until the U.S. Supreme Court’s 1922 decision in Pennsylvania Coal
Co. v. Mahon, landowners could not be compensated for a taking unless
their property was physically appropriated by the government.® In
Pennsylvania Coal, the Court extended the scope of compensable takings
by holding that an unconstitutional taking occurs when a regulation has

2 See Lingle, 544 U.S. at 537-39, 542-43; Michelman, supra note 25, at 1214,

30 See Lingle, 544 U.5. a1 539, 542-48: Lucas, 505 1U.S. at 1017-19; Penn Cent., 438 U.S. at
124; Michelman, supra note 25, at 1213-18, 1234,

31 See infra notes 34-92 and accompanying text.

32 See infra notes 93-206 and accompanying text,

9 See infra notes 207-313 and accompanying text.

M See 260 U.S, 393, 415-16 (1922); see also Lucas v. 3.C. Coastal Council, 505 U.S, 1003,
1014 {1992); The Legal Tender Cases, 79 U.S. 457, 561-52 (1871); The Supreme Court—
Leading Cases, 116 Harv. L. Rev. 321, 321-22 (2002) [hereinafter Leading Cases]. The
physical appropriation rule retains vitality today: in cases where the government regulation
results in a physical invasion of property, compensation is categorically granted. See Loretto
v, Teleprompter Manhattan CATV Corp., 458 U.5. 419, 441 (1982).
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gone “too far” in restricting the use of the property because, among
other things, the regulation impermissibly diminishes its value.3® Al-
though the Court has decided many regulatory takings cases since Penn-
sylvania Coal, it has yet to articulate a clear rule for how far is “too far,”36

A. Regulatory Takings Jurisprudence from Penn Central to Lingle

The modern regulatory takings test emerged in 1978, when the
Supreme Court, in Penn Central Transportation Co. v. New York City, ar-
ticulated a three-factor analysis for regulatory takings claims.37 The
Court stated that the relevant inquiry is an “ad hoc, factual” one, focus-
ing on: (1) the extent of diminution in the property’s market value, (2)
the extent to which the regulation interferes with “distinct, investment-
backed expectations,” and (3) the character of the government ac-
tion.3® In that case, the Court ruled that a historic preservation ordi-
nance that prevented the plaintiff from developing air rights over
Grand Central Station in New York did not constitute a compensable
taking because the law allowed the established uses to continue, and
the restricted air rights were transferable to eight lots adjacent to
Grand Central Station.* The Court, however, neither applied the test it
announced nor explained the factors, thus leaving takings law adrift.*

3 260 U.S. at 415-16. In Pennsylvania Coal, Justice Holmes focused exclusively on the
extent of the diminution in value of the property as the barometer to distinguish regula-
tions that go “too far™ from those that do not. /d. at 415. Holmes did not, however, limit
the scope of the inherently factual inquiry to diminution in value; indeed, diminution is
merely “[o]ne fact for consideration” in determining whether the government breached
the limits of its regulatory power, Id.

38 Sec id.; see also Eric R. Claeys, Takings, Regulations, and Natural Property Rights, 88 Cor-
NELL L. Rev. 1549, 1669 (2003} (stwing that the Court *admits that its takings doctrines
operate without unifying standards or principles™).

57438 U5, 104, 124 (1978).

38 [d.; see Michelman, supra note 25, a1 1213, The Court cited Michelman'’s piece in
formulating its test, and it remains the cornerstone of investment-backed expectations as a
legal concept. See Penn Cent., 438 U.S. at 127-28. Later, the Court changed the test, without
explanation, to the property owner's “reasonable” investmentbacked expectations. See
Kaiser Aetna v. United States, 444 U S, 164, 175 (1979); Penn Cent., 438 U.S. a1 124,

39 Penn Cent., 438 U.S. at 107, 134-38. The obvious inference from these facts was that
the Court did not appear to. think that the legislature placed a particularly heavy private
burden on the plintiffs. Sez id.; see also infra notes 287-290 and accompanying text (dis-
cussing this issue in more depth).

40 See Penn Cent., 438 U.S. at 134-38; Holly Doremus, Takings and Transitions, 19 ].
LaND Usg & EnvTL, L. 1, 7=8 (2003); see also Lucas, 505 U.S. at 1019, Indeed, in 1980, in
Agins v. City of Tiburon, the Court siated an alternative, due process analysis of takings
claims, where compensation would be granted if the regulation did not substantially ad-
vance a legitimate state interest. 447 U.S. 255, 260 (1980). The Court has expressly re-
jected the Agins test, Lingle v, Chevron U.S.A,, Inc,, 544 U.S. 528, 545 (2005). Until Lingle
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The Court complicated the mechanics of takings law in 1992, with
its decision in Lucas v. South Carolina Coastal Counal, which created an
alternative regulatory takings analysis to Penn Central5."! In Lucas, the
Court decided that David Lucas, a landowner with plans to develop va-
cant property he had purchased in a developed, beachfront commu-
nity, was entitled to compensation after South Carolina passed a law
prohibiting construction of habitable structures on lots located within a
“critical area” for erosion control purposes.®? The law rendered his
property “valueless.™ The Court held that where a regulation elimi-
nates all economically beneficial use, the property owner is entitled to
compensation without inquiring “into the public interest advanced in
support” of the regulation.# Thus, the Court expressly rejected the
third prong of the Penn Central analysis—the character of the govern-
ment action—and in so doing rejected a balance between the eco-
nomic impact on the individual and the public benefit conferred.® It
remains unclear, however, whether, as Justice Kennedy suggested in his
Lucas concurrence, a claimant who alleges complete value elimination
still must demonstrate that the regulation frustrated his or her invest-
ment-backed expectations.® Moreover, although Lucas suggests that

v Chevron U.S.A., Inc., however, the Court was remiss in clarifying this area of constitutional
law. See id. at 537-38; Fenster, supra note 13, at 674-75.

4 505 U.S. at 1019,

2 4. a1 1006-09.

# Id. at 1007,

# Id. at 1015,

15 See id. at 1015; id. a1 1034 (Kennedy, |., concurring in the judgment); Penn Cent., 438
U.S. at 124; Palm Beach Isles Assocs, v. United States (Palm Beach II'), 231 F.3d 1365, 1368~
69 (Fed. Cir. 2000) {Gajarsa, |., dissenting).

4 Sz 505 U.S, at 1034 (Kennedy, J., concurring in the judgment) (“The finding of no
value must be considered under the Takings Clause by reference to the owner’s reason-
able, investment-backed expectations.”}; Palm Heach I, 231 F.3d at 1368-69 (Gajarsa, .,
dissenting); Good v. United States, 189 F.3d 1355, 1361 (Fed. Cir, 1999) (stating that Lucas
“did not hold that the denial of all economically beneficial or productive use of land
eliminates the requirement that the landowner have reasonable, investment-backed expec-
tations™); McQueen v. 5.C. Coastal Council, 580 $.E.2d 116, 119 n.5 (S.C. 2003) (stating
that “Lucas left much confusion . . . about whether . . . ‘investment-backed expectations[]’
survived™); see also Giulianna Ruiz, Comment, Informing Expectations Through Visual Cues:
Creating the Assurance of Justice in Regulatory Takings Jurisprudence, 36 SeToN HaLL L. Rev.
1309, 1324, 1339 (2006) {arguing that investment-backed expectations should be incorpo-
rated into a Lucas analysis because of the importance of visual cues in creating human
expectations). But see Palm Beach Isles Assocs. v. United States (Palm Beach Iy, 231 F.3d
1354, 1864 (Fed. Cir, 2000) (stating that, in a Lucas analysis, the “property owner is entitled
to a recovery without regard to consideration of investment-backed expectations™); Calvert
Chipchase, Comment, Lucas Takings: Why Investment-Backed Expectations Are Irrelevant When
Applying the Categorical Rule, 24 U. Haw. L. Rev. 147, 162 (2001) (arguing that cases sug-
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complete eliminations in value receive categorical treatment, the deci-
sion leaves a largely undefined exception to the rule: the state may
avoid paying compensation by showing that the proscribed use never
inhered in the claimant’s title because it was prohibited by “back-
ground principles of the State’s law of property and nuisance.”™ Thus,
Lucas presents an alternative test to Penn Central in complete elimina-
tion cases, but, for all of its definitive language, its contours are unde-
fined.48

Attemnpting to eliminate residual inconsistencies in regulatory tak-
ings law and to clarify the applicable legal tests for regulatory takings
claitns, the Supreme Court, in 2005, decided Lingle v. Chevron US.A.,
Inc® In Lingle, the Court rejected an award of compensation granted
because a state law capped the rent oil companies could charge to their
service station lessees on the basis that the regulation did not “substan-
tially advance[]” a legitimate government interest and, thus, was a tak-
ing of the claimant’s property.®® The statute reduced the total potential
income Chevron could receive from renting its service stations but still
allowed it to earn a constitutionally permissible return on its invest-
ment.5! Lingle rejected the “substantially advances” test in takings cases,
even though the Court previously suggested that the test could deter-
mine compensation under the Takings Clause, because it was a means-

gesting that investmeni-backed expectations are part of a Lucas analysis misinterpret the
decision), ]

7 Sec 505 U.5. at 1029. Commentators have struggled to determine what constitutes a
“background principle” of stte law and have suggested that the exception is too open-
ended to be valuable. Sec Lynn E, Blais, Takings, Statutes, and the Common Law: Considering
Inherent Limitations on Title, 70 5. Car. L. Rev, 1, 3-6 (1996). Indeed, framing property
protection in terms of limits based only on a historical baseline of state property law sug-
gests 1o some that the Court introduced—improperly—natural law protection of property
rights, which is inconsistent with a modern, legal positivist society, Se¢ Frank Michelman,
Property, Federalism, and jurisprudence: A Comment on Lucas and Judicial Conservatism, 35 WM.
& Mary L. Rev. 301, 307, 311-14, 325-25 (1993).

8 Lucas, 505 U.S, a1 1019; see, e.g., Blais, supra note 47, at 3-6; Joseph Sax, Takings and
the Police Power, 74 YaLE L], 36, 49 0,75 (1964) (“[I]1 is highly dangerous to try to give any
qualitative evaluation of what are called nuisances. The category is an open and ever
changing one.”).

1% See 544 U.S. an 540, 542,

50 Jd. at 533-35. The claimed purpose of the statute was 1o protect independent gaso-
line dealers and promote competition, but the district court concluded that the statute
would not advance this state interest because the effect of the law would not result in lower
operating costs {thereby not lowering prices) and would induce oil companies to increase
the wholesale price of gasoline in Hawaii to recoup lost rental revenue. 4.

81 Id. au 534,
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end analysis of the regulation’s effects, not a measure of the burden
placed on the property owner.

Lingle clarified takings law by making it clear that the Court views
regulatory takings claims through only three avenues of analysis: the
standard Penn Central takings analysis, and two per se rules, which apply
cither when there is a permanent physical invasion of property or when
there is a complete elimination in value, as in Lucas.®® Although Lingle’s
holding is not directly relevant to the doctrinal question presented in
this Note, the Court indicated that takings policy under the accepted
Lucas and Penn Central tests focuses on two major themes: the magni-
tude of the burden and the distribution of the burden among property
owners.’ These two themes unify the different takings tests because the
focus of all three takings inquiries is deciding when justice requires that
the state bear a burden that was unfairly placed on an individual.5® The
Court’s affirmation of these policy themes aligns it with commentary
regarding the purpose of the Takings Clause.®

B. The Policy Rationale for Regulatory Takings Comprensation

The Penn Central Court substantiated the policy animating takings
law: the “Fifth Amendment’s guarantee ... [is] designed to bar Gov-
ernment from forcing some people alone to bear public burdens
which, in all fairness and justice, should be borne by the public as a
whole.™7 Although there is woefully little in the way of originalist evi-
dence for the Takings Clause,5 most commentators accept the premise
that its purpose is to prevent majoritarian exploitation of individual

" %2 Id, at 54243, The substantially advances formulation arose from another takings
case, Agins v City of Tiburon, involving a municipal zoning ordinance. 447 U.5. at 260, The
Lingle Court rejected the due process analysis in Agins because its inquiry was directed at
whether the regulation is effective at achieving whatever its purpose is. Lingle, 544 U.S. at
542. This is not the function of the Takings Clause, which is aimed at requiring the public
to pay for property it takes from individuals in an unfairly burdensome way, even though
the regulation comports with constitutional due process. See id.

5% Lingle, 544 U.5. at 538-39; Lucas, 505 U.5, at 1019; Penn Cent., 438 U.S. at 124,

54 Lingle, 544 U.S. at 542,

% Id. a1 542-44.

%6 Sec id.; see alse infra notes 58-63 and accompanying text.

57 Spz 438 U.S. at 123-24 (quoting Armstrong v. United States, 364 U.5. 40, 49 (1960)).

58 See Jeffrey M. Gaba, Taking “Justice and Fairness™ Seriously: Distributive fustice and the
Takings Clause, 40 CreiguTon L. REv, 569, 571-72 (2006); Sax, supra note 48, at 58 (stating
that “contemporaneous commentary upon the meaning of the compensation clause is in
very short supply”).
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property owners.® Similar protections from deprivation of property
date from the Magna Carta: government’s taking of private property is
unlawful unless it is by “lawful judgment of [the landowner’s} peers.™?
Thus, what original evidence there is indicates that the constitutional
protection of property rights is cast in terms of fairness.%! Yet, it is un-
clear whether the Court has employed an originalist interpretation of
the Takings Clause in the regulatory takings context, even though the
Penn Central policy rhetoric appears to echo the policy concerns about
majoritarian exploitation, because it is not clear whether the Framers
intended that the Takings Clause extend to nonphysical appropria-
tions.52

Of the limited originalist evidence available, James Madison's Fed-
eralist No. 10 is the most apt statement regarding the reasons for includ-
ing the protections afforded by the Takings Clause: “[R]elief [from ma-
joritarian exploitation] is only to be sought in the means of controlling
its effects."®3 Madison, however, did not advocate that the Takings Clause
should provide broad protection to property rights because the repub-
lican systern of government itself—particularly at the federal level—
offers sufficient protection against factionalism and majoritarian ex-

50 See EPSTEIN, supra note 5, at 4-6, 273, 281, 333-34; Blais, supra note 47, at 24 (stating
that *[t]he Takings Clause has long been understood to act as a shield between private
property owners and attempts by the majority to impose the burdens of public benefits on
a few individuals™); Claeys, supra note 36, a1 1670; Gaba, supra note 58, a1 570; Michelman,
supra note 25, at 1214-18, 1250; Carol M. Rose, Mahon Reconstrucied: Why the Takings Issue
Is Still a Muddle, 57 S. CaL, L, Rev, 561, 598 (1984); Sax, supra note 48, at 57, 60 (*{Tlhe
protection afforded [by the Takings Clause] is most properly viewed as 4 guarantee against
unfair or arbitrar