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THE EVOLVING BANKRUPTCY BENCH:
HOW ARE THE “UNITS” FARING?

RaLPH R. MABEY*

Abstract: Life on the bankruptcy bench has evolved in recent years. This
Article examines these changes from the perspective of bankruptcy judges
themselves. Randomly selected bankruptey judges were surveyed on a
variety of topics including law clerks, job satisfaction, case management,
bankruptcy appellate panel service, prior career, and publication of
opinions. This Article compiles and analyzes the results of those surveys,
and concludes that, overall, bankruptcy judges are satisfied and appear
resilient to the changes and frustrations facing the bench,

INTRODUCGTION

The “units”! that are the bankruptcy bench are evolving. In re-
cent years, the composition of the bankruptcy bench has changed
dramatically: consumer bankruptcy case filings have increased; the
once-ubiquitous hierarchical distinctions between district court judges
and their bankruptcy court colleagues have blurred considerably;
greater numbers of permanent (or “career”) law clerks are being
hired; bankruptcy judges are performing dual judicial roles as trial
judges and appellate judges; and many bankruptcy court chambers
are now paperless. This Article assays some of these changes by the

* Mr. Mabey is a founder of Mabey Murray LC and heads the firm's corporate bank-
ruptey and restructuring practice. He is a senior lecturer at the ]. Reuben Clark Law
School, Brigham Young University. He served as a United States Bankruptcy Judge from
1979-83 and was the head of the international insolvency/corporate restructuring practice
group of LeBoeuf Lamb Greene & MacRae, LLP for over 20 years, The author wishes to
thank Adelaide Maudsley and Jared L. Inouye of Mabey Murray LC who assisted with this
Article and the underlying survey.

1 Section 151 of title 28 provides:

In each judicial district, the bankruptcy judges in regular active service shall
constitute a unit of the district court to be known as the bankruptcy court for
that district. Each bankruptcy judge, as a judicial officer of the district court,
may exercise the authority conferred under this chapter with respect to any
action, suit, or proceeding and may preside alone and hold a regular or spe-
cial session of the court, except as otherwise provided by law or by rule or or-
der of the district court,

28 U.S.C. § 151 (2000).
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numbers and from the perspective of bankruptcy judges. Bankruptcy
courts and bankruptey judges are continually being asked to adapt. To
do so, they are sacrificing some of the traditional accoutrements of
the bench in favor of increased efficiency and productivity.

After first describing the general state of the current bankruptcy
bench, this Article reports some findings of an informal survey of a
group of bankruptcy judges. These findings center on the use of law
clerks, judicial job satisfaction, case management techniques, bank-
ruptcy appellate panel service, judges’ prior careers, and the publica-
tion of opinions.

I. THE NuTs AND BoLTs OF THE BANKRUPTGY BENCH

There are ninety bankruptcy court districts? and 372 statutorily
authorized bankruptcy judgeships within those districts, twenty-eight
of which are presently designated “temporary” judgeships.?

This total includes the additional bankruptey judgeships author-
ized in the Bankruptcy Judgeship Act of 2005, under which the Federal
Judicial Code is amended: (i) to authorize appointments for additional
temporary bankruptcy judgeships in California, Delaware, Florida,
Georgia, Maryland, Michigan, Mississippi, Nevada, New Jersey, New
York, North Carolina, Pennsylvania, Puerto Rico, South Carolina, Ten-
nessee, and Virginia; (ii) to extend temporary bankruptcy judgeship
positions authorized for the northern district of Alabama, the districts
of Delaware and Puerto Rico, and the eastern district of Tennessee:
(iii) to provide for one additional (permanent) bankruptcy judge each
for the eastern district of California, the southern district of Georgia,
the eastern district of Michigan, the southern district of Mississippi, the
district of Nevada, the district of New Jersey, the eastern district of New

% Unless otherwise indicated, citations in this Part are taken from profiles of the bank-
ruptcy bench materials generously provided by Francis F. Szczebak, Chief of the Bank-
ruptcy Judges Division of the Administrative Office of the United States Courts. Adminis-
trative Office of the Courts, Materials Discussing Bankruptcy Bench (Apr. 15, 2005) (on
file with author) [hereinafter AQ Materials).

* Temporary judgeships are temporary to the district, not to the bankruptcy judge. A
temporary judgeship is one in which a vacancy occurring five or more years after the ap-
pointment of an individual bankruptcy judge resulting from the death, retirement, resig-
nation, or removal of the bankruptcy judge shall not be filted. See AO Materials, suprra note
2; see alse Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No.
109-8, §1223(b), 119 Sttt 23, 196-98 (10 be codified at, and amending, 28 U.5.C.
§ 1562(a)) [hereinafter BAPCPA].

In addition, there are a fluctuating number of retired bankruptcy judges serving on
recall. Sez AQ Materials, supra note 2.
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York, the northern district of New York, the southern district of New
York, the eastern district of North Carolina, the eastern district of
Pennsylvania, the middle district of Pennsylvania, the district of Puerto
Rico, the district of South Carolina, the western district of Tennessee,
the eastern district of Virginia; (iv} to provide for two additional bank-
ruptcy judges for the southern district of Florida; (v) to provide three
additional bankruptcy judges for both the central district of California
and the district of Maryland; and (vi) to provide four additional bank-
ruptey judges for the district of Detaware, 4

Of the bankruptcy judges, approximately 22% are female.’ The
ages of the bankruptcy judges range from thirty-eight to seventy-nine,
with two retired judges, each of whom is eighty-nine, presently serving
on recall.® The longest serving bankruptcy judge has thirty-six years of
service.”

Most of the bankruptcy judges were bankruptcy practitioners in
their prior careers.® A handful were state court or magistrate judges.?
About 115 bankruptcy judges, 35% of the bench, have left the bench
in the last ten years: seventy-eight retired; twelve resigned; eight were
appointed to Article III judgeships; seven died while in office; and ten
were not reappointed.!®

The annual salary for bankruptcy judges is currently $149,132.11

The bankruptey courts’ clerks’ offices are staffed with 5000 deputy
clerks.!? The number of deputy clerks for each district is determined by

*+ BAPCPA § 1223(b), 119 Stat. at 196-98 (10 be codified at, and amending, 28 U.S.C.
§152(a)). Another bill pending in the House would authorize an additional bankruptcy
judgeship for the eastern district of California. See H.R. 684, 10%th Cong. (2005) {pending
before the House Subcommiitee on Commercial and Administrative Law). Legislation also
introduced in the House would create twenty-four new or permanent bankruptcy judge-
ships. See Federal Judgeship and Administrative Efficiency Act of 2005, H.R. 4093, 109th
Cong. (2005).

¥ For comparison purposes, in 1985, although there were fewer bankruptcy judges
overall, there were only fifteen female bankruptcy judges. AOQ Materials, supra note 2.

& Id.

7 See id. The longest continuously serving bankruptcy judge is the Honorable John L.
Peterson, United States Bankruptcy Judge, United States Bankruptcy Court for the District
of Montana. Judge Peterson retired in 1999 as the Chief Judge in Montana, but he contin-
ues 1o serve as a bankruptcy judge in that district on recall status. See Judge Peterson Wins
Jameson Award, MonT, Law, Mac., Sept. 2003, available at http://www.montanabar.org/
montanalawyer/september2003/peterson.html,

8 AO Materials, suprz note 2,

8 Id.

19 Id,

N Id.; sce elso Consolidated Appropriations Act, 2005, Pub. L. No. 108—447, 118 Stat.
2809. A salary history of the bankruptcy bench is found in Appendix A of this Article,

12 AQ Materials, supra note 2.
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a work measurement formula based upon the district’s caseload.!® For a
while, the number of deputy clerks increased at a rate proportional to
the increase in bankruptcy filings.'* In 2004, however, due to budget
constraints, 1350 staff members were eliminated from bankruptcy
court, district court, and probation and pretrial services offices.!s

Over the course of the last twenty-four years, total bankruptcy
filings have increased from 331,265 in 1980 to more than 1.5 miilion
in 2004.'5 Chapter 11 business bankruptcy filings have declined in re-
cent years, going from about 21,400 in 1986, to 20,800 in 1991, to
10,600 in 2001, to 8500 in 2003, to 9200 in 2004.!7 This data will pro-
vide baseline comparisons for the stark changes expected from the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.

Section 158(a) of title 28 provides that district courts have juris-
diction to hear appeals from final judgments and other orders of the
bankruptcy court.!® Section 158 further provides that the judicial
council of a circuit “shall [absent contrary findings] establish a bank-
rupticy appellate panel service composed of bankruptcy judges of the
districts in the circuit who are appointed by the judicial council . . . to
hear and determine, with the consent of all the parties, appeals under
subsection (a) of [Section 158].”% Appeals from bankrupicy courts to
the district court under Section 158 have steadily declined over six-
teen years from 4300 in 1988 to about 2800 in 2004, auributable, in
part, to the establishment of bankruptcy appellate panels in four of
the circuits.20

Section 157 of title 28 provides for withdrawal of certain proceed-
ings from the bankruptcy court under certain circumstances.?! From

12 1d,

4 14,

15 fd,

16 1d.

17 AO Materials, supra note 2. A chart showing total filings across various categories
and chapters is found in Appendix B,

18 Sez 28 1,5.C. § 158(a) (2000),

19 Id. § 158(b).

0 AO Materials, supra note 2. The following circuits presently have bankruptcy appel-
late panels: First, Sixth, Eighth, Ninth, and Tenth. Id.; Federal Judicial Center Court Links,
http:/ /www.uscourts.gov/allinks.html#4th (Sept. 22, 2005).

! 52£28 U.S.C. § 157(d). Section 157(d) of title 28 provides:

The district court may withdraw, in whole or in part, any case or proceeding
referred under this section, on its own motion or on timely motion of any
parey, for cause shown. The district court shall, on iimely motion of a party, so
withdraw a proceeding if the court determines that resolution of the proceed-
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1988 to 2004, the number of proceedings withdrawn from a bank-
ruptcy court to a district court has varied widely.?? For example, in
1988, the number of proceedings withdrawn was about 1700 (the
highest number in the sixteen year period), whereas, in 2001, the
number was 431 (the lowest number in the sixteen year period).? In
2004, the number of proceedings withdrawn was roughly 1300.2* The
explanation for the variance is not clear, but the 2004 fluctvation may
be tied to the strategies pursued in a few large cases.

11, THE SURVEY

To get a sense of life on the bankruptcy bench and the perspec-
tives of the bankruptcy judges themselves, we prepared an informal
survey (the “Survey”) centered on the following areas: (i) law clerks;
(ii) judicial job satisfaction; (iii) case management; (iv) bankrupicy
appellate panel service; (v) prior career; and (vi) publication of opin-
ions.?® The results from the Survey are set forth below in narrative
form and organized according to these main areas.

A. The Suruey Methodology

The bankruptcy judges who participated in the Survey were ran-
domly selected. We compiled a list alphabetized by last name of the
bankruptcy judges as of May 31, 2605. We then drew two numbers be-
tween one and fifty—the first representing the starting point for the
random selection process and the other representing the increment
between selections. We selected thirty-seven for the former and thir-
teen for the latter, meaning that we started the random selection pro-

ing requires consideration of both title 11 and other taws of the United States
regulating organizations ar activities affecting interstate commerce.

Id.

22 A chart showing appeals and withdrawals is found in Appendix C.

2 AQ Materials, supra note 2,

M I,

¥ While this survey is far from comprehensive, perhaps it will provide the groundwork
for a more comprehensive survey in the future. As far as the author is aware, no one has
recently undertaken a comprehensive survey of members of the bankruptcy bench, The
Federal Judicial Center (the “FJC") has underway a judicial evaluation study. Telephone
Interview by Adelaide Maudsley, with Beth Wiggins, Federal Judicial Center (Apr. 15,
2005). Participation by bankruptey judges'in the FJC swudy is voluntary. See id. The FJC
survey is targeted at mid-term bankruptcy judges (those about five to eight years into their
term) and seeks to gauge how they are doing, what improvements might need to be made,
and whether they are on track for reappointment, See id. The FJC undertook the study
partly in response to the number of bankruptcy judges who were not reappointed. See id.
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cess with the bankruptcy judge numbered thirty-seven on the alpha-
betical list and then proceeded to select every thirteenth bankruptcy
Jjudge thereafter. Through this random selection process, we com-
piled a list of thirty-nine bankruptcy judges for participation in the
Survey, anticipating that that would yield approximately a 10% sam-
ple. We then sent the Survey, accompanied by a cover letter, to these
randomly selected bankruptcy judges soliciting their participation,2

The cover letter provided, among other things, that the results of
the Survey would be published but that participants’ names and re-
sponses would remain confidential. The Survey and the cover letter
were sent to the initial survey participants by electronic mail, where
known, and otherwise by facsimile or mail. Two of the initial survey
participants declined to participate in the Survey, largely because of
scheduling conflicts, in which instance the participation of the next
bankruptcy judge listed in alphabetical order by last name was solic-
ited. Thus, the final participation pool of thirty-seven Survey Partici-
pants was comprised of two alternate survey participants and twenty-
four initial survey participants.

The Survey Participants completed twenty-four Surveys. Most of
the Surveys were completed by telephone interview conducted by the
author over approximately a three-week period. The remaining Sur-
veys were completed by Survey Participants withont a telephone in-
terview and returned to our offices by facsimile or mail. In two in-
stances, a Survey Participant filled out the Survey first and also
participated in a telephone interview. Not all of the Survey Partici-
pants answered all of the questions on the Survey. Many of the Survey
Participants answered the yes-or-no or scale questions on the Survey
but did not provide additional comments.

B. The Survey Results

1. Law Clerks

Each bankruptcy judge is authorized a chambers staff of one law
clerk and one judicial assistant, with the option of a second law clerk in
lieu of a judicial assistant. Circumstances, such as participation on a
Bankruptcy Appellate Panel or an unusual caseload, form the basis for
an occasional additional law clerk, Irrespective of their caseload, the
Survey Participants had varying opinions about the optimal number of

* A copy of the Survey and cover letter sent to the initial survey participants is on file
with author.
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staff members and their combination. Forty percent of the responding
Survey Participants stated that two law clerks is optimal; 27% stated that
one law clerk is optimal; 20% stated that one to two clerks is optimal;
7% stated that one law clerk plus one administrator is optimal; and 7%
think that two law clerks plus one administrator is optimal. The major-
ity of Survey Participants—78%—are satisfied with the number of law
clerks permitted, while the remaining 22% fecl the need for more,

a. Permanent vs, Term?

As becomes apparent in the results detailed and discussed below,
there is a strong trend among bankruptcy judges toward hiring “per-
manent” or “career” law clerks. Of the 438 law clerks presently serving
bankruptcy judges, 246 are “permanent” law clerks? and 193 are
“term” law clerks.?

Academics have commented on this trend, or at least seen it com-
ing in other courts, and have suggested that it may transform law clerks
into “assistant judges” or even “junior judges.”® In a comprehensive

2 AO Materials, supra note 2, For statistical purposes, the Administrative Office of the
Courts considers any law clerk who stays for four or more years to be a “permanent” law
clerk. See id, Permanent law clerks are also sometimes referred to as career law clerks.

8 Jd. For statistical purposes, the Administrative Office of the Courts considers any law
clerk who does not qualify as a4 “permanent” law clerk to be a “term” law clerk. Term law
clerks typically serve for one to two years, Id.

# Victor Williams, A Constitutional Charge and a Comparative Vision to Substantially Ex-
pand and Subject Matter Specialize the Federal Judiciary: A Preliminary Blueprint for Remodeling
Our National Houses of Justice and Establishing @ Scparate System of Federal Criminal Courts, 37
WM. & Mary L. Rev. 535, 592-93 (1996). Williams adds:

The increased ... use of permanent faw clerks 1o work as “assistant judges”
rather than as “assistants to the judges,” becomes more tempting in times of
docket overload. Indeed, the employment of permanent law clerks has been
rising at an alarming rate. A 1994 Judicial Conference memorandum refer-
encing a report produced for the Judicial Conference’s Judicial Resources
Committee by the National Academy of Public Administration Association,
expresses concern that our overworked federal judges may be tempted to ab-
dicate genuine decisional responsibilities to a “shadow judiciary” of perma-
nent law clerks. “Permanent” law clerks have a qualitatively different institu-
tional position than traditional clerks, who, for largely educational purposes,
commit to a one- or two-year term in a judge's chambers at a relatively modest
salary, Career law clerks also differ substantially from the increasing number
of law students who volunteer as “interns.” Although judges depend heavily
on temporary law clerks for “drafting” orders and decisions, the increasing
numbers of permanent law clerks often become players in the decisionmak-
ing process, having first-line contact with attorneys and often conducting in-
formal conferences. In such roles, career law clerks often are correctly seen
by the federal bar as “junior judges” with commensurately generous salaries.
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study of law clerks in California appellate courts in 1980 (the “Oakley
Study”), two commentators, John B. Qakley and Robert S. Thompson,
saw fundamental, ideological differences between permanent law clerks
and term law clerks.®

The Oakley Study focuses on the comparative virtues and vices of
term law clerks versus permanent law clerks and judges’ perceptions
and beliefs about the impact of law clerks upon judicial decisions.® The
Oakley Swudy was motivated by a “fear that the endangered species
status of the traditional law clerk in the California courts of appeal pre-
sented a significant threat to legal ecology, foreboding unfortunate
consequernces to the quality of appellate justice in California.™?

Oakley and Thompson comment extensively on the “traditional”
role of a law clerk in the judicial process and defend this ideal as inte-
gral to notions of justice and the judicial process.®® Oakley and
Thompson articulate the traditional role as follows:

[t]The commeoen element that emerges from a review of the
literature of law clerking from the days of Horace Gray [the
first judge to employ law clerks] to the present is the dialec-
tic between the brashness of youth and the restraint of age,
between the theories of the classroom and the pragmatisin
of bench and bar—a dialectic that is repeated year after year
as brilliant but naive law clerks work in earnest intimacy with
indulgent but independently minded judges. . .. [T]he cen-
tral feature of every reported clerkship has been its limited
tenure in relation to that of the judge, with this fundamental
fact serving to keep the roles of clerk and judge in proper
perspective 34

The Oakley Study examined clerkship practices in California federal
and state courts, including the California Courts of Appeal, the Califor-
nia Supreme Court, the Ninth Circuit Court of Appeals, and California
federal district courts.?> Oakley and Thompson interviewed about sixty-

Id.

¥ See generally Joun K. OakLey & Roserr 8. TiioMpsoN, Law CLERKS AND THE JuDI-
ClaL PROCESS: PERCEPTIONS OF THE QUALFIIES AND FUNCTIONS OF Law CLERKS IN AMERI-
caN Couns (1980).

31 See id. at 7,

%2 Id. {footnote omitted).

3 See id. at 36-39,

M Id. at 33-34.

% See OakLEY & TioMPsoN, supra note 30, at 48,
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three judges and several law clerks.?® Based on their survey results, Oak-
ley and Thompson created a profile for each of these courts and com-
pared them to the profiles of the other courts?? California state court
judges generally used permanent law clerks, whereas the Ninth Circuit
and federal district judges exclusively used term law clerks.®® In analyzing
state court judges’ broad use of permanent clerks, Oakley and Thomp-
son determined that the preference for permanent law clerks over terin
law clerks hinges on four factors: (1) caseload pressures; (2) workload
per law clerk; (3) clerkship prestige; and (4) perceptions of law clerk
productivity.3? Based on these four factors, Oakley and Thompson con-
cluded that state courts had a “negative coefficient of shortterm law
clerk use,™? whereas federal courts had a positive coefficient.#!

In their recommendations for fostering term law clerk usage,
Oakley and Thompson argue that there are possible attendant dan-
gers and consequences of employing only permanent law clerks:

[iln our ideal form, the law clerk is meant to fiddle with the
law, to advocate innovation, to introduce to its inner sanctums
the ideas of those outside. This gives the law needed play and
capacity for change. So long as law clerks come and go in ju-
dicial chambers . . . their stimulus is no threat to the integrity
of the law. But to let them run parallel to the commissioned
Jjudiciary risks either the devolution of judicial power upon
non-judicial officers or the evolution of stimulating law clerks
into bureaucrats dedicated to continuity rather than varia-
tion. 12

In our Survey, the bankruptcy judges were asked about their
clerkship practices and preferences, the traditional law clerk ideal as
articulated by Oakley and Thompson, and the possible dangers or
consequences of employing permanent law clerks. Of the Survey Par-
ticipants who responded to the question whether they agree or dis-
agree with the traditional, short-term, law clerk ideal,*® 38% agreed,
while 62% disagreed.

% See id. ae 49,

7 Id. at 106.

83 Ser id. at 124-29,

% See id. at 115-16,

0 QARLEY & THOMPSON, supra note 30, at 132,

4 See id. a1 124-29.

2 Id. at 138-39,

#* The Survey question set forth the “traditional faw clerk ideal™ as follows: short-term
clerks are generally more intellectually assertive and vivacious and present less of a danger
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Of the large majority of Survey Participants who disagreed, sev-
eral bankruptcy judges said that whether dangers of undue deference,
boredom, and stale routine (attributes Oakley and Thompson associ-
ate with permanent law clerks) exist depends on the particular law
clerk and the particular bankruptcy judge. Some of these judges fur-
ther said that their permanent law clerks have fresh outlooks, are not
bored or stale, and that, in all events, the bankruptcy judges them-
selves do not unduly rely on their permanent law clerks. One bank-
ruptcy judge stated that term law clerks are not more intellectually
assertive and vivacious because bankruptcy is specialized and because
bankruptcy courts often do not get the same quality of applicants as
the federal district courts.#

Of the Survey Participants who agreed with the traditional, short-
term, law clerk ideal, some expressed a concern that permanent law
clerks present a risk of overdependence. Several of the bankruptcy
judges who agreed with the traditional law clerk ideal, however, also
acknowledged that whether the dangers of undue deference, bore-
dom, and staleness exist depends upon the particular law clerk and
the bankruptcy judge.

Of the Survey Participants who responded to the question
whether they prefer permanent law clerks or term law clerks, 64%
prefer permanent law clerks, while 36% prefer term law clerks. All of
the Survey Participants who prefer term law clerks expressed a firm or
a moderate preference for term law clerks. These bankruptcy judges
explained that term law clerks are eager and bring new perspectives
and questions. They said that term law clerks are less likely to get
bored and burned out and that term law clerks “keep things from get-
ting stale.™5 Some of these bankruptcy judges also expressed that they
felt an “obligation” to provide clerkship opportunities to young law-
yers. One judge stated that he did not want a clerk whose “pinnacle”
was a law clerk position; rather, he wanted a “hungr[ier]” law clerk.

Of the twelve Survey Participants who prefer permanent law
clerks, 45% expressed a firm preference for permanent law clerks;
45% expressed a moderate preference; and 9% expressed a weak

of undue judiciat dependence on law clerks, whereas permanent law clerks “present dan-
gers of undue deference, boredom, and stale routine.” Id. at 33, 66-67,

# Survey No. 19. For purposes of this Article, each Survey received from a Survey Par-
ticipant was randomly assigned a number from 1-24. That number is used herein to pro-
tect the identity of each Survey Participant,

5 Survey No. 9.

8 Survey No. 1.
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preference. The primary reason underlying the firm and moderate
preferences for permanent clerks is that permanent clerks’ greater
knowledge and experience made permanent law clerks more efficient
and productive. One judge stated that “knowledge, experience, pro-
ductivity and continuity vastly outweighs any benefits from young in-
experienced and transient lawyers.™7?

Several of the Survey Participants noted that given the specialized
nature of the job, permanent law clerks are valued for their knowl-
edge and experience. Permanent law clerks usually have practiced law
and, in many instances and more helpfully, bankruptcy law. Sixty-nine
percent of the permanent law clerks employed by the Survey Partici-
pants previously worked as attorneys, and 56% had prior experience
as bankruptcy practitioners.

The results of the Survey suggest that bankruptcy judges have two
primary, related reasons for employing permanent law clerks, both of
which are generally consistent with those proposed in the Oakley Study:
(1) the specialized nature and quantity of the work; and (2) the large
amount of time (said to be six to eighteen months) required to train
new bankruptcy law clerks. Given these primary reasons underlying the
Survey Participants’ preferences for permanent law clerks, one conclu-
sion that may be drawn is that these bankruptcy judges place a high
value on law clerk productivity.

The contrast between the Survey Participants who prefer term law
clerks (45%) and those who employ permanent law clerks (70%) sug-
gests some bankruptcy judges prefer term law clerks, but choose to
employ permanent law clerks. One bankruptcy judge expressed feeling
“guilty” for employing a permanent clerk but did so to accommodate
the permanent law clerk’s lifestyle desires.*® Other Survey Participants
indicated that they may have one permanent law clerk and one term
law clerk to lessen or obviate some of the unproductive time that neces-
sarily attends the training of a new clerk. Some bankruptcy judges feel
constrained to hire permanent law clerks in spite of their preference
for term law clerks because they vilue continuous productivity.

The Survey results suggest that if more bankruptcy judges had
two law clerks, more would choose at least one traditional, short-term
law clerk because these law clerks’ staggered terms would then assure
continuity and productivity. The comments of the Survey Participants
also point to a comparatively recent phenomenon: for family and life-

7 Survey No, 22,
48 Survey No. 2.
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style reasons, more bright young lawyers seek out and prefer perma-
nent law clerk positions to the long and stressful hours of law practice.

b. Quality of Clerkship Candidates

The number of clerkship applications received by each of the

Survey Participants varies widely, reflecting the fact that many of the
Survey Participants employ permanent law clerks. Thirty-three per-
cent of the Survey Participants receive fewer than ten applications per
year; 50% receive ten to fifty applications per year; and 17% receive
more than fifty applications per year.
' When asked about the quality of clerkship applicants on a scale
of one to ten, with ten being the highest and best qualified, 7% of the
Survey Participants rate applicants between four and five, 43% rate
applicants between six and seven, and 50% rate applicants between
eight and nine. Most of the Survey Participants require law clerks to
be in the top 25% of their law school class. Most of the Survey Partici-
pants do not require law review, journal, or moot court experience.
Other requirements mentioned for applicants include having taken a
bankruptcy class, writing experience, solid references, integrity, and a
prior bankruptcy court externship. Most Survey Participants are usu-
ally able to hire their first choice among clerkship applicants.

c. Duties of the Law Clerk

Law clerks’ duties and responsibilities vary from bankruptcy judge
to bankrupicy judge. According to the Survey Participants, law clerks’
primary responsibilities include the following: (i) drafting opinions;
(ii) preparing bench memoranda; (iii) observing court proceedings; and
(iv) preparing the calendar. Other duties include: (a) serving as a law
clerk for the Bankruptcy Appellate Panel on which the bankruptcy judge
also sits; (b) serving as a bailiff; (c) supervising externs; (d) reviewing
proposed orders; and (e) taking notes during court proceedings.

Ninety-two percent of the Survey Participants require law clerks to
take part in drafting opinions. Sixtyseven percent of these bankruptcy
Jjudges’ law clerks contribute “considerably” to written opinions; 25%
contribute “some” to written opinions; and 8% contribute “slightly” to
wrilten opinions.

Seventy percent of the Survey Participants require law clerks, at
least on occasion, to prepare pre-argument or bench memoranda,
Sixty-two percent of the bankruptcy judges’ law clerks undertake
preparation of pre-argument memoranda “several times a month”; 30%
“rarely” undertake preparation of pre-argument memoranda; and 8%
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“never” undertake preparation of pre-argument memoranda. Ninety-six
percent of the Survey Participants discuss research issues, case status,
and related matters with their law clerks “frequently” to “constantly.”

Thirty-three percent of the Survey Participants’ law clerks spend
50% to 75% of their time researching novel issues of law; 17% spend
more than 75% of their time researching novel issues of law; 25%
spend between 25% and 50% of their time researching novel issues of
law; and 20% spend less than 25% of their time researching novel is-
sues of law.

d. Externs

We asked the Survey Participants about their use of externs.
Thirty-three percent of the Survey Participants make “light” use of ex-
terns; 33% make “moderate” use of externs; and 33% “extensively” use
externs, Of those who make light use of externs, their primary reason
for providing externship opportunities is to aid the extern. Bankruptcy
judges who make moderate to extensive use of externs do so because it
aids the extern, but also because it aids the bankruptcy judge, the law
clerk, and the bar generally, There is, of course, a direct relationship
between the use of externs and the bankruptcy judge’s underlying mo-
tivation for doing so—bankruptcy judges tend to make greater use of
externs if conditions in the bankruptcy judge’s chambers are such that
the externs materially aid the bankruptcy judge or the law clerk.

2. Job Satisfaction

Several of the Survey questions asked the Survey Participants to
assess their individual job satisfaction and that of the bankruptcy bench
generally on a scale of one to ten, with ten being the highest satisfac-
tion rate. An overwhelming majority of the Survey Participants indi-
cated that their job satisfaction is high—either an eight, nine, or ten,
with approximately 46% selecting ten.*® A majority of the Survey Par-
ticipants indicated similar job satisfaction ratings among the bank-
ruptcy bench generally, with 25% indicating a ten, 33% indicating a
nine, and 21% indicating an eight. In many of the Surveys, there was a
correlation between the scale rating the Survey Participant indicated
for himself or herself and the scale rating the Survey Participant indi-

19 Two of the Survey Participants reported their job satisfaction as an “11” when they
were interviewed. For statistical purposes, 11s have been recorded as 10s. Survey Nos. 23,
10,
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cated for the bankruptcy bench generally. Several Survey Participants
indicated, for example, that their colleagues were just as satisfied with
the job of being a bankruptcy judge as they were and probably for
many of the same reasons. One Survey Participant indicated a low job
satisfaction (four on the one to ten scale) but made clear that earlier in
his or her long career that job satisfaction rate was much higher.50

One of the questions in the Job Satisfaction section of the Survey
asked Survey Participants if they had observed troubling differences
in treatment between bankrupicy and Article Il judges.5! Most of the
Survey Participants indicated that there are no troubling differences
between the Article 11T and the bankruptcy judges in their respective
districts, though they were aware of troubling differences in treatment
in other districts. A few of the Survey Participants indicated that the
distinction between Article IIT and bankruptcy judges has blurred for
the better during their tenure on the bankruptcy bench,

The Survey Participants were asked if they knew bankruptcy
Jjudges who had recently left the bench and the reasons therefor, Al-
most all Survey Participants responded affirmatively, citing salary con-
siderations, retirement, and not being reappointed as the most com-
mon reasons those bankruptcy judges left the bench. Several Survey
Participants commented that many retired bankruptcy judges have
been recalled and are presently back on the bankruptcy bench. Oth-
ers commented that bankruptcy judges make so much less annually
than private practitioners that a number of excellent judges found it
necessary to leave the bankruptcy bench 1 earn more to pay for their
children’s college educations.

The final series of questions in the Job Satisfaction section of the
Survey asked the Survey Participants what they found to be most satisfy-
ing and most frustrating about their jobs as bankruptcy judges. Almost
uniformly, the Survey Participants indicated that a primary source of
satisfaction is the collegiality and excellence of the bench, a competent
bankruptcy bar, and, in some instances, their chambers and clerks’
office staffs. The Survey Participants also draw satisfaction from the im-
portance of their job in resolving disputes and assisting litigants, Addi-

0 Survey No. 13.

*! Article 1] judges include disirict court judges appointed pursuant to Article III, Sec-
tion 1 of the Constitution of the United States. U.S. ConsT. art, IIL, § 1. Bankruptcy judges,
by contrast, are appointed pursuant to 28 U.S.C. § 152 and are not considered Article IIT
judges but rather “serve as judicial officers of the United States district court established
under Article III of the Constitution.” BAPCPA, Pub, L. No. 109-8,.§ 1223(d), 119 Stat. 23,
198 (10 be codified at, and amending, 28 US.C, § 152(a) (1)).
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tionally, the Survey Participants stated that they enjoy the independ-
ence service on the bankruptcy bench brings, and they find their work
intellectually challenging and stimulating. One Survey Participant indi-
cated that being a bankruptcy judge is the best job in the law;52 another
said that being a bankruptey judge is the best job a lawyer can have.3?

When asked to identify sources of frustration in being a bank-
ruptey judge, the answers provided varied widely. Some found increas-
ing and already heavy caseloads frustrating, while others are frus-
trated by insufficient resources committed to bankruptcy courts.

Related to these frustrations was a sense that Congress has been
unresponsive to the bankruptcy bench on important issues. This frus-
tration seems to take two forms. Some Survey Participants indicated
that Congress has ignored, or even repudiated, the bankruptcy bench'’s
views and expertise respecting law reform and the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005. Other Survey Par-
ticipants indicated that Congress has ignored the bankruptcy bench’s
needs for salary increases and benefits.

Although many of the Survey Participants commented that a com-
petent bankruptcy bar was a source of satisfaction, several found ill-
prepared attorneys and sloppy lawyering frustrating, particularly in the
consumer bankruptcy area and in trial presentations. Two Survey Par-
ticipants noted anecdotally their perception that bankruptcy judges do
not find Chapter 13 bankruptcy practice satisfying and that handling of
routine matters in any bankruptcy chapter can become a source of
frustration, A small number of Survey Participants indicated that isola-
tion from the outside world is a source of frustration, as are increased
demands for technological proficiency for older bankruptcy judges.

3. Case Management

We asked the Survey Participants about their caseloads; their tran-
sitions to electronic filing and the Case Management and Electronic
Case Files system (“CM/ECF”), the standardized national electronic
docketmg and case management system; and attendant case manage-
ment issues,

When asked whether their caseloads were heavy or light or
somewhere in the middle, about half of the Survey Participants indi-
cated that their caseloads are conveniently manageable. About 12.5%
indicated that their caseloads were extremely heavy; 21% indicated

T om Survey No, 20,
53 Survey No. 24,
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that their caseloads were heavy; and about 12.5% indicated that their
caseloads were light. Correspondingly, more than half (about 58%) of
the Survey Participants indicated that additional bankruptcy judges
are not needed in their respective districts, while 37.5% indicated that
additional bankruptcy judges are needed.

Almost all bankruptcy court districts have transitioned to elec-
tronic filing and to some form of the CM/ECF system. Individual bank-
ruptcy judges and their chambers have followed suit. In fact, about
87.5% of the Survey Participants have fully embraced CM/ECF or a
similar electronic case management system.

When asked about the impact of the CM/ECF system on their
chambers and staff, about 62.5% of the Survey Participants indicated
that CM/ECF has decreased the burden on their chambers and staff,
while about 25% indicated that CM/ECF has increased the burden on
their chambers and staff. When asked why, the Survey Participants
provided mixed opinions and a variety of answers. Some Survey Par-
ticipants stated that under the CM/ECF system, the staff in the clerk’s
office does much less now because the clerk’s office does not main-
tain paper files, thereby shifting the burden to the bankruptcy judges’
chambers to check for, sort, and organize pleadings. Others stated the
opposite—that the staff in the clerk’s office actually does more under
the CM/ECF system because the docketing clerks are constantly
watching for newly filed pleadings, correcting the electronic filing
errors of attorneys, and notifying the bankruptcy judges’ chambers of
docket activity.

Several Survey Participants said that the increased burden derives
from chambers staff having to catch and correct docketing mistakes
and errors of attorneys and other electronic filers that were previously
screened and fixed by the docketing clerks in the clerk’s office. Some
Survey Participants attribute the increased burden of CM/ECF on
their chambers and staff to a learning curve. While CM/ECF has ini-
tially burdened their chambers and staff, this group is hopeful that all
will become more adept and efficient at using it, eventually making
the process less burdensome. A few of the Survey Participants indi-
cated that they are still trying to assess the impact, if any, of the
CM/ECF system on their chambers and staff, while a few others indi-
cated that the CM/ECF system has had no significant impact on their
chambers and staff.

When asked whether the CM/ECF system makes reviewing and
maintaining pleadings more or less convenient, the Survey Participants
overwhelmingly (83%) found the system more convenient. When
asked why, the Survey Participants almost uniformly indicated that
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CM/ECF advantageously and conveniently allows bankruptcy judges
and law clerks to access pleadings and proposed orders anytime, any-
where. One Survey Participant stated the benefit of being able to access
proposed orders for review and signature from the study at home or
the hotel business center while traveling. The Survey Participants sug-
gested that the CM/ECF system is, however, more convenient for some
things and not others. For example, one Survey Participant suggested
that signing proposed orders electronically is very easy when no
changes or interlineations are required but less so when they are. In
several instances, those Survey Participants who found the CM/ECF
system less convenient attribute it to their age or lack of technical
proficiency.

When asked whether their chambers are paperless, 42% of the
Survey Participants said yes. Moreover, most of those Survey Partici-
pants have paperless chambers by choice. Many of the Survey Partici-
pants indicated that they do not require courtesy copies of pleadings.
Rather, they simply access the pleadings electronically, print out those
they need to review or have in hard copy, and then subsequently dis-
card them. A number of chambers still require attorneys to submit
courtesy copies of some pleadings. One Survey Participant suggested
that there is no place to keep hard copies of pleadings anymore be-
cause the clerk’s office does not maintain paper files, so chambers
might as well, or perhaps have to, become paperless.

When asked whether recent cuts in bankrupicy clerk staff due to
budget constraints have affected their chambers, most of the Survey
Participants said no, although a number noted that the reduction in
clerk staff requires each staff member to do more. Implicit in many of
their responses was that because the CM/ECF system has shifted the
burden to their chambers and staff, cuts in the clerk’s office do not
necessarily directly affect the bankruptcy judges. When asked whether
these recent cuts in bankruptcy court staff have affected the responsi-
bilitics of law clerks, most of the Survey Participants said no. A few
Survey Participants, however, indicated that the budget constraints
have led to law clerks having “to pick up the slack” in some areas.5

We also asked Survey Participants how the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2006 (the “Act™) affected
the bankruptcy bench.?® Our question was, of course, well in advance

54 Survey No. 6.
b3 See generally BAPCPA, 119 Stat. 23 (to be codified in scattered sections of 11 U.S.C.,
12U5.C, 15 US.C,, 18US.C, and 28 U.S.C.).
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of the effective date of most of the Act’s provisions. Consequently,
many of the Survey Participants indicated that they had not yet seen
any noticeable impacts. One notable difference reported by several
Survey Participants was an increase in filings, particularly in the con-
sumer area and likely in response to the Act’s stricter rules and limita-
tions on consumer filings. Many Survey Participants echoed the sen-
timents of the one Survey Participant who commented that there has
been “mass confusion” in trying to understand the Act, its implica-
tions, and its poorly drafted and sometimes conflicting provisions.5
Other Survey Participants said that review of the Act had consumed
much of their time in the last several months and that their law clerks
and clerk’s offices have spent many hours trying to adjust their prac-
tices and procedures and local rules to accommodate the Act’s
changes. One Survey Participant indicated that the Act has affected
already the Chapter 13 bar and Chapter 13 trustees who are con-
cerned about the Act’s new liability and affirmation requirements.

4. Bankruptcy Appellate Panel Service

We asked the Survey Participants about service on the bank-
ruptcy appellate panel (the “BAP”).5” Most of the Survey Participants
(about 79%) are not presently serving on the BAP but many (about
38%) have been designated to serve on the BAP at one time or an-
other. When asked how BAP service affects their service as a bank-
ruptcy judge, several of the Survey Participants indicated that it re-
quired adjustments to their bankrupicy court trial and hearing
schedule and that it substantially added to their workload. Some of
the Survey Participants suggested that those bankruptcy judges who
serve full-time on the BAP should have the option of employing an
additional law clerk. One Survey Participant indicated that service on
the BAP was “like having a second job.™8

Nevertheless, the Survey Participants uniformly stated that serv-
ice on the BAP has made them better bankruptcy judges. According
to some Survey Participants, sitting on the BAP has made them more
aware of the need for a complete, accurate, and detailed trial record.

% Survey No. 1.

7 The bankruptey appellate panel (the “BAP” as it is commeonly called) is the appel-
late court of the bankruptcy court. In many bankruptcy court districts, appeals from bank-
ruptcy court are taken to the BAP unless the appealing parties elect to have the appeal
heard by the district court. See 28 U.S.C. § 158(b) (2000}, Not all districts have a BAP to
which appeals may be taken. See supra note 20,

% Survey No. 2.
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It has caused them to be more careful and deliberate in their fact-
finding and to explain more fully the reasons for their decisions. Sev-
eral Survey Participants acknowledged that they find the collaborative
effort and consensus-building required for service on the BAP chal-
lenging and very different from what they are used to as single, inde-
pendent bankruptcy judges but, at the same time, beneficial because
it makes them more patient and more effective in writing decisions.

5. Prior Career

About 83% of the Survey Participants were bankruptcy practitio-
ners before taking the bankruptcy bench. Of the 17% of the Survey
Participants who were not bankruptcy practitioners, almost all came
from a business law background, as commercial litigators or corporate
transactional lawyers, One Survey Participant served as a magistrate
before becoming a bankruptcy judge and another served as a federal
prosecutor.

When asked how their prior professional experience has affected
their performance as bankruptcy judges, the Survey Participants sug-
gested that their prior professional experience has helped them in
their handling of business bankruptcy cases. As a result of their prior
experience, the Survey Participants are familiar with the players, the
issues, and the terminology. Other Survey Participants suggested that
their prior professional experience as bankrupicy practitioners was
invaluable because they came to the bench wellfamiliar with the
Bankruptcy Code, workings of the bankruptcy court, the bankruptcy
court personnel, and the procedural rules. One Survey Participant
felt that because bankruptcy law is such a specialized area with its own
rules and terminology, one could not be a bankruptcy judge without
prior bankruptcy experience. Still other Survey Participants com-
mented that their experience as trial lawyers was beneficial because
they knew how to present evidence and examine witnesses, One Sur~
vey Participant commented that his or her prior experience as a con-
sumer bankruptcy lawyer gave him or her a practical sense of what
kinds of expectations and limitations may be reasonably imposed on
consumer debtors.»

5 Survey No. 19.
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6. Publication of Opinions

The Survey Participants each publish an average of five or six
opinions per year, and have published an average of twenty-six opin-
ions over the last five years.

The Survey asked how the Survey Participants decide whether an
opinion should be published.® The majority of Survey Participants
use two primary criteria in determining whether an opinion should
be published: (i) whether the opinion addresses a novel issue of law;
and (ii) whether the opinion is helpful to the bar because, for exam-
ple, the opinion advises the bar as to how the bankruptcy judge will
treat a common issue. Two of the Survey Participants indicated that
they do not publish opinions that would be embarrassing to a lawyer.
Two of the Survey Participants indicated that they published more at
the beginning of their careers because it was important to let the
bankruptcy bar know where they stood on certain issues.

Of the Survey Participants who responded to the question about
whether bankruptcy judges should publish more or less, an over-
whelming 87% of the Survey Participants thought that bankruptcy
Jjudges should publish less. This answer may not take account of the
many new legal issues to be decided under the Bankruptcy Abuse Pre-
vention and Consumer Protection Act of 2005.

ConcLUsION

In the main, the job of a bankruptcy judge is an agreeable one.
Short-term law clerks are, lamentably, dying out. Salaries do not keep
pace. Congress does not listen. Some lawyers fumble the ball. Too
many opinions are being published. But the public service aspects of
the job, the collegiality, the intellectual satisfaction, and the inde-
pendence seem to outweigh the negatives. And, in general, bank-
ruptcy judges appear resilient in the teeth of change—a harbinger for
the application of the Bankruptcy Abuse Prevention and Consumer
Protection Act of 2005.

% There was some mild confusion over the meaning of the term “published.” In most
jurisdictions, all opinions are published on the bankruptcy court’s website. Sometimes
Lexis or Westlaw simply takes an opinion from the bankrupicy court’s website, although
the opinion was not separately submitted for publication. For purposes of this Article, a
“published” opinion is one that is published in the Bankruptcy Reporter.



Appendix A: Salaries of Bankruptcy Judges

Effective Date Amount Authority of Action
October 1, 1956 $15,000 P.L.84518
Retroactive to 7/1/1964 $22.500 P.L. B8-426
April 1, 1969 $30,000 P.L. 90-206 JCUS 3/69
November 1, 1972 $31,650 P.L.92210 JCUS 3/72
October 1, 1975 $33,200 P.L.94-B2 JCUS 9/75
March 1, 1976 $37,800 P.L. 94-217 (fixed by Congress}
March 31, 1977 $48,500 Pay Commission per P.L. 90-206
November 6, 1978 $50,000 P.L. 95-598
October 1, 1979 $53,500 Foley v, Carter
Ociober 1, 1980 $58,400 COLA Ex. Ord. No. 12248
October 1, 1981 $61,200 COLA Ex. Ord. No. 12330
October 1, 1982 $63,600 COLA Ex. Ord. No, 12387
January 1, 1984 $65,800 COLA. Ex. Ord. No. 12456
January 1, 1984 $66,100 COLA Ex. Ord. No. 12487
January 1, 1985 $68,400 Ex. Ord. No. 12496
Januasy 1, 1987 $70,500 Ex. Ord. No. 12578
March 1, 1987 $72,500 Ex, Ord. No, 12622
January 1, 1989 $82,340 Ex. Ord. No. 12663
January 1, 1990 $88,872 Ethics Reform Act of 1989
January 1, 1991 $115,092 COLA Director Memo 11/8/90
January 1, 1992 $119,140 COLA, P.L. 102-140
January 1, 1993 $122,912 COLA, P.L. 102-395
January 1, 1998 $125,764
January 1, 1999 $129,996
January 1, 2001 $133,492
TJanuary 1, 2002 $138,000
January 1, 2003 $142,134 Ex. Ord,

January 1, 2004 $145,452 Ex. Ord.
January 1, 2005 $149,1532 COLA, P.L. 108447

Source: Administrative Office of the Courts, Materials Discussing Bankruptcy
Bench (Apr. 15, 2005) (copy of original) (on file with author).
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Appendix C: Appeals to District Court and
Withdrawals of Reference Actions 12 Months

Ended 9/30/1988-2004
Fiscal Appeals Withdrawal
Year 28 U.S.C.§ 1568 28 U.S.C. § 157
1988 4300 1724
1989 4108 691
1990 4330 849
1991 4332 718
1992 4626 79
1993 4892 1410
1994 4558 939
1995 4312 734
1996 3872 693
1997 3475 664
1998 3313 520
1999 2956 469
2000 2785 576
2001 2519 431
2002 2636 1464
2003 2658 647
2004 2882 1323

Source: Administrative Office of the Courts, Materinls
Discussing Bankruptcy Bench (Apr, 15, 2005} {on file
with author),
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