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BEYOND “ECONOMIC REALITIES”: THE
CASE FOR AMENDING FEDERAL
EMPLOYMENT DISCRIMINATION LAWS
TO INCLUDE INDEPENDENT
CONTRACTORS

LEwis L. MALTBRY* & Davin C. YAMADA®®

INTRODUCTION

The past thirty years have witnessed a significant growth in federal
statutory law designed to protect workers from discrimination.' In
order to qualify for protection under these statutes, however, an indi-
vidual must meet the statutory definition of “employee.”™ Thus, federal

* Director, American Civil Liberties Union, National Task Ferce ot Civil Liberties in the
Workplace. B.A., 1969, ].D., 1972, University of Pennsylvania,

*k Assistant Professor of Law, Suffolk University Law Schiool. BA,, Valparaiso University, 1981,
1., New York University, 1985, M.A. Candidae (Labor), Empire Sune College,

Professor Theodore St. Anwing, University ol Michigan Law School, provided insighdul
comments and suggestions at both the lormulation and drafting stages of this Article. Professor
Mare Greenbaum, Suffolk University Law School, provided helplul {feedback on an earlier draft
of this Article. In addition, Thomas Nardone and Jay Meisenheimer of the United States Burean
of Labor Statistics supplied timely information concerning the contingent workforce. Finally,
Madeleine Wright of the Suffolk University Law Library, Suffolk University law students James
Cuorbo, 'aul Dullea, and Shelly Easter, and ACLU student interns Kieran Brown and Jordan Siegel
provided helpful research assistance.

! See, e.r., Title VII of the Civil Rights Act, 42 U.5.C. §§ 2000c~-2000¢-17 (1994) (“Title VII");
Age Discrimination in Employment Act, 29 US.C, 8§ 621-34 (1994) (“"ADEA"); Americans with
Disabilities Act, 42 U.5.C. §§ 2101-214 {1994) ("ADA”).

2 See infra notes 46-48 and accompanying text.
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employment discrimination statutes typically do not protect someone
classified as an independent contractor.?

The problems facing independent contractors and other contin-
gent workers in the American workforce have received growing atten-
tion of late, and policy proposals designed to address them abound.?
One common observation has been that by classifying their workers as

-independent contractors rather than as employees, employers may be

ablelto evade the requirements of various federal labor and employ-
Thent laws.5 By far the most popular response to this problem has been
the recommendation that the statutory definition of “employee” be
determined pursuant to an “economic realities” test, whereby a worker
who is economically dependent on her employer would be defined as
an employee, regardless of how the employer chooses to label her.®

While we agree that independent contractors do not get a fair
shake under current employment and labor statutes, we do not believe
that the economic realities test is the best solution, nor do we support
the adoption of a single definition of “employee” for all of these
statutes.” The question of whether independent contractors should falt
within the aegis of statutes designed to protect workers does not yield
a single, blanket analysis and answer. After all, the purposes and op-
erations of, for example, the Fair Labor Standards Act(“FLSA™) differ
from those of the Occupational Safety and Health Act (“OSHA™). As
discussed below, the task of defining “employee” should be conducted
separately for different types of employmentrelated statutes, particu-
larly when statutes such as FLSA affect labor market competition much
more directly than statutes such as OSHA®

3 See text accompanying infra notes 162-03.

1 See generally Commission on THE FUTURE OF WORKER-MANAGEMENT RELaTIONS, U.S. DEP'T
or Lasor, RErorT aAND RECOMMENDATIONS 3541 (1994) (containing policy recommendations
concerning contingent workforce) [hereinafter Duni.or Commission Rerort]; Symposium, The
Regulatory Future of Contingent Employment, 52 Wasn. & Lee L. Rev. 723 (1995) (articles dis-
cussing legal and policy issues affecting contingent workers); Prepared Staiement of Anthony P
Carnevale, Chair, National Commission for Employment Policy Before the House Economic and Edu-
cational Opportunities Committee Subcommittes on Ouversight and [nvestigations, Fen. NeEws SERvice,
Apr. 4, 1995, at 1, available in 1.LEXIS, News Library, Fednew File (testimony before congressional
subcomrnitiee concerning contingent workforce) [hereinafier Carnevale].

¥ See, e.g., DUNLOP COMMISSION REPORT, supra note 4, at 37-38; Carnevale, supra note 4, a3,

b S¢ee, e.g., DUNLOP COMMISSION REPORT, supra nole 4, at 38-39; Nancy E. Dowd, The Test of
Employee Status: Economic Realities and Title 'VII, 26 Wa. & Mary L. Rev, 75, 11214 (1984);
Carnevale, supra note 4, at 5.

7 See infra notes 53-62 and accompanying text.

¥ 8¢e 29 U.S.C. §§ 201-09, 651-78 (1994). The mujor provisions ol FLSA cover minimum
wige and overtime pay standards, restrictions on child labor and equal pay requirements. 29
U.S.C. §§ 201-09. OSHA sets forth minimum national standards governing workplace safety. 29

C. §§ 651-78.
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Nevertheless, the major federal discrimination laws—Title VII of
the Civil Rights Act (“Tite VII”),* the Age Discrimination in Employ-
ment Act (“ADEA"),' the Americans with Disabilities Act (*"ADA”),"
and Section 1981 of the Civil Rights Act'*—=can be fairly grouped
together when considering the independent contractor question. Such
an analysis leads to the identification of several similar policy themes
and, in our view, a common resolution.”

Accordingly, this Article addresses the status of independent con-
tractors under federal discrimination laws.'* We first will consicder how
and where independent contractors fit into the modern workforce.'®

9 See 42 US.C. §§ 2000¢-2000e-17 (1994). Tide VII |)|‘0hibils.cl'nploymem discrimination on
the basis of “race, color, religion, sex, or nadonal origin,” /4, § 2000¢-2(c).

M See 29 U.S.C. §§ 621-34 (1994). The ADEA prohibits employment discrimination on the
basis of age, /d. § 623,

U See 42 US.C. §§ 12101-214 (1994). The ADA prohibits, in pertinent part, elmployment
discrimination on the basis ol disability. /d. §§ 12112(a).

12 See 42 1U.S.C. § 1981, Revised Statutes Section 1977A. Section’ 1981 provides that all persons
in the United States shall have the same right to “make and enforce contracts, to sue, be partics,
give evidence, and to the full and equal benelit of all laws and proceedings for the security of
persons and property as is enjoyed by white citizens,” fd.

As the discussion helow will explain, Section 1981 is e quuuly invoked wnh other federat
statutes in discrimination suits.

13 8ee Infra notes 160-92 and accompanying text,

H¥or previous scholarly teatments of this and related topics, see John Brunw, The Em-
Ployee/Independent Contractor Dichotomy: A Ruose is Not Always « Rose, 8 Horsrra Lan, LJ. 337
(1991); Dowcl, supra note 6; James E. Holloway, A Primer on Employment Policy for Contingent
Work: Less Emprloyment Reguelation Through Pewer Employer-Employee Relations, 20 T, MarsHALL L,
Rev. 27 (1994); Valerie L. Jacobsan, Bringing a Title VIT Action: Which ‘Test Regarding Standing lo
Sue Is the Most Applicable?, 18 Fornuam Urs. L], 95 (1990): Henry H. Perriw, Jr., Should Some
Independent Contraciors Be Redefined as “Employees™ Under Labor Law?, 3% ViLe., L. Rev, 989 (1988);
Parricia Davidson, Comment, The Definition of “Fimployee” Under Title. VIL: Distinguishing Between
Employees and Independent Contractors, 53 U, Cin, L. REv. 2013 | (1984), William |, Duensing,
Comment, Equal Employment Opportunity Cominission v. Zippo M.mulaclurmg Co.: Cholce of a
Test for Coverage of the Age Discrimination in Employment Act, 64 B.U. L. Rev. 1145 (1984).

The legal siatus of independent contractors under federal discrimination laws and other
statutes has drawn considerable attention from the practicing bar, as evidenced by the frequent
treatment of the topic in practitioner-oriented law journals and practice treatises, See generally
Henkry H. Perrrrr, Jr, EMprovee Dismissal Law & Pracuice § 7.2, at 63-64 (1992); Labor
Dep’t of Gibson, Dunn & Crutcher, A Guide to fimployment Discrimination Litigation, in ALI-ABA
COURSE STUDY ON ADVANGED EMPLOYMENT Law & LiTicaTioN 457, 475 {1992); Scou F. Cooper,
The Expanding Use of the Contingent Workforce in the American Economy: New Opportunities and
Dangers for Employers, 20 EMpLovEE REL. LJ. 525 (1995); Joha I Furfaro & Maury B. Josephson,
Independent Contractors—Fart 1, NY. L}, June 3, 1994, at 3; Rick A, Pacyriski, Legal Challenges
in Using Independent Contractors, 72 Micn. B,). 671 (1993); L. Lynm Pulliam, Temporary Employ-
ees: What Are an Employer’s LsO Responsibilities?, 18 EmpLovir’ ReL, L] 533 (1002); Lawrence
Schilmn, Age Discrimination Litigation: Who Is an “Employee,” What Is an “Employer™?, 83 L. B].
120 (1995); Henry W. Stede, Jr. & John J. Lynch, The Legal Ramifications of Using Independent
Contractors, Temporary Ageney Employees, Leased Workers, @ CBA Rec. 20 (1995).

15 Ser infra notes 2145 and accompanying text. '
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Secondly, we shall discuss how Congress and the courts have delineated
between employees and independent contractors in interpreting the
reach of federal discrimination laws.! Thirdly, we will examine some
of the proposals that have been made to include independent contrac-
tors under federal discrimination laws."?

Finally, we will present our thesis that there is no principled reason
for excluding independent contractors under federal discrimination
statutes, and that the best way to provide such protection is to amend
the statutes to explicitly include independent contractors.' As we dis-
cuss below, this approach is not without potential complications but,
after considering the alternatives, it is clear that this is the fairest and
most workable option.!®

[. INDEPENDENT CONTRACTORS IN TODAY'S WORKPLACE

There has been a growing consensus among those in the field of
industrial relations that the legal and economic status of independent
contractors and contingent workers requires greater attention.® Most
notable have been the deliberations and findings of the Commission
on the Future of Worker-Management Relations, a blue-ribbon panel
commonly known as the Dunlop Commission after its chairperson,
John Dunlop.®' The Commission’s 1994 Report and Recommendations
concerning labor and industrial policy in the United States covered a
wide range of topics, including contingent workers.?? Although the
Commission stated that “it is beyond our means to recommend a full
policy program in this emerging area of concern” (i.e., the contingent
workforce), it did recognize that “[t]he single most important factor
in determining which workers are covered by employment and labor
statutes is the way the line is drawn between employees and inde-
pendent contractors.”™

Another bipartisan panel, the National Commission for Employ-
ment Policy ("NCEP”), expressed similar concerns about independent
contractors.® Testifying before a congressional subcommitiee, NCEP

1 See infra notes 46-124 and accompanying text.

17 See infra notes 125-54 and accompanying text.

18 See infra notes 160-90 and accompanying text.

19 Ser id,

B See, e.g., DuNLOP COMMISSION REPOKT, supra note 4; generally Symposium, supra note 4.

2 See DuNLOP CoMMISSTON REPORT, supra note 4, at 36—1.

1.

¥ 1d. a1 37, The Commission’s specilic recemmendations (o address the independent con-
tractor issuc are discussed infra notes 127-37 and accompanying text.

2 See Carnevale, supra note 4, at 2. NCEP panelists were drawn from “business, labor, educa-
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chair Anthony Carnevale observed that “the: federal protections al-
forded fulltime, permanent employees [frequently] do not extend to
the contingent workforce. . . . When actual employees are misclassified
as independent contractors, they lose their protections.™

The deliberations of these commissions and panels have comple-
mented other studies about the contingent workforce and spurred
further investigation.?* Most importantly, we are starting to gain both
an empirical understanding of independent contractors as a segment
of the workforce and a structural undus[.mdmg of their role in the
modern economy.

A, Developing a Statistical Portrait

The distinctions between employees and independent contractors
are unsettied both inside and outside the realm of statutory law, thus
making it hard to assess how many workers are treated by hiring
entities as independent contractors, However, the picture is beginning
to sharpen. In 1995, the Bureau of Labor Statistics (“BLS”) released its
first-ever detailed examination of contingent and alternative employ-
ment relationships.?” According to the survey, some 8.3 million work-
ers, representing 6.7% of the total work force, identified themselves as
independent contractors.® This estimate included “all those who iden-
tified themselves as independent contractors, consultants, and free-
lance workers . . ., regardless of whether they were identified as wage
and salary workers or self-employed|[,] in the responses to basic . . .
labor force status questions.”™ In terms of demographic characteristics,
thosc who were classified as independent contrdctors:

were considerably more likely than workers in traditional
arrangements to be men, white, and at least 25 years old; they

tion, community-based organizations and governmeny,” and their purpose wats Lo advise Congress
and the Executive Branch on employment policy, See id,

3 Id. These "federal protections” consitlered by the NCEP include the FLSA, the Equal Pay
Act, Title VII, ADEA, Employee Retirement Income Seeurity Act ("ERISA™) and the Worker's
Ad]usunull and Re (humng Notificaton Act, See id.

% See, e, US Dur'r or Lasor, Burtau or Lason Smnsll( 5, C(:NnN:.er AN ALTER-
NATIVE EMPLOYMENT ARRANGEMENTS, Report 900 ([99h) [hereinafter BLS Survey],

4 See generadly BLS Survey, supra note 20,

a1,

B L. a1 b, However, the BLS cautioned against drawing inferences from the data concerning
the munmber of workers “who [may bave been] “converted” o independent contractors 1o avoid
legal requirements,” observing that:

Two individuals who are in exacily the same work arrangement may answer the
question from the main guestionnaire—"Were you employed by government, by a
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also were more likely to be out of school and have at least a
bachelor’s degree. They were somewhat more likely than
traditional workers to work part time and to hold managerial,
professional, sales, or precision production jobs. In terms of
industries, they were more likely to work in construction,
agriculture, and services, and less likely to work in manufac-
turing or wholesale and retail trade.™

It is difficult to draw from these demographic findings any firm
conclusions on whether there exists a greater need to apply discrimina-
tion laws to independent contractors than to those who fit into more
traditional employment patterns. On one hand, because members of
traditionally protected groups—women, people of color, and older

private company, a non-profit organization, or were you self-employed? "—differently

depending on their interpretation of the words “employed” and “self-employed.” It was

not possible . ., to collect information on the legal aspects of employment arrangements.
fd. (emphasis added). Thus, although the BLS survey constitutes the most extensive effort to date
toward assessing the status of workers who fall ouside of the category of traditional full-time
cmployee, it is impossible to determine from this data how many of these workers would be
defined as employees under any ol the federal employment discrimination laws.

Furthermore, the BLS study has unwittingly added to some of the confusion over where
independent contractors fit into the classifications ol employment relationships—even if' in the
long run its categorizations make the most sense and hopefully will prevail. The Dunlop Com-
mission placed independent contractors within the broad category of contingent workers, stating
that contingent workers inclede “independent contractors and part-time, temporary, scasonal,
and leased workers.” DuNLop CoMMIssion ReporT, supra note 4, at 35. The BLS, oo, recognized
that contingent employment has come 10 mean “almost any work arrangement that might be
considered to differ from the commonly perceived norm of a full-time wage and salary job.” BLS
Survey, sifra note 20, at 1,

IHowever, under the BLS survey, the determinations of who is an independent conmractor
and who is a contingent worker are sepuarate inquiries, distinguishing between the nature of work
relationships in terms of duration and security and the characteristics of allernative work arrange-
ments, fd, at 4=5. Questions about contingent employment were handled separately from those
concerning allernative arrangements, such as independent contractors, workers “on call” and
workers lor temp agencies. See id. at 24, Having drawn that distincion, the BLS defined
contingent workers as “individuals whe do not perceive themselves as having an implicit or
explicit contract for ongoing employment.” /d. at 1. Under the BLS formulation, an independent
contractor could be considered a contingent worker, but not necessarily so. See id. a1 2.

BLS analyst Thomas Nardone pointed out thad it is illogical 1o automatically classify inde-
pendent contractors as contingent workers. Telephone Interview with Thomas Nardone, Analyst,
BLS (May 15, 1996) (notes on file with co-author David Yamada). Under such a scheme, an
independent contractor who employs 10 workers would be considered a “contingent worker,”
while the 10 workers would be considered employees. See id.

YO BLS Suwrvey, supra note 26, at 3.

Much remains to be learned about the statistical characteristics of the independent contrac-
tor workforce, For example, currenty the BLS ckua do not distinguish between the individual
who contracts with an employer solely on her own behalf and the small company with employees
of its own that contracts to do work for uther companies. Also, although the survey showed that
contingent workers “are slighty more likely than noncontingent workers (o be women and black,”



March 1197] INDIPENDENT CONTRACTORS 245

workers—are less likely to be classified as independent contractors,
discrimination law should be concentrated on the sectors in which they
are most likely to work.

However, industries such as construction and agriculture are
dominated by white males, thus suggesting‘a‘ need to address under-
representation of protected groups regardless of whether the workers
are employees or independent contractors. In addition, because the
BLS survey was not designed with statutory enforcement in mind, it is
impossible (o determine whether those who fall into the group labeled
by the BLS as independent contractors would be similarly labeled
under the current tests used by courts in determining coverage under
discrimination laws."

B. The Dynamics of the Modern American fconomy

Although the BLS survey did not attempt to document trends
concerning any increase over time in the number of independent
contractors, there is strong evidence that an upward trend exists, a
reflection of a labor market that is less hospitable to the notion of
secure, full-time employment. In his examination of the American
labor market, MIT economist Paul Osterman observed that “perhaps
the first time since the Great Depression, there are widespread indica-
tions that internal labor market structures are changing.™? Traditional
blue collar and white collar employment patterns, characterized by
some degree of job security, are giving way to more fluid, less secure
arrangements such as “part-ime work, temporary help services, and
other forms of flexible labor.”*

Carnegie Mcllon University economist Bennett Harrison has la-
beled this phenomenon “numerical flexibility, whereby jobs are redes-
igned so as to substitute part-time, contract, and other ‘contingent’
workers . . . for full-time employees.™! Largely in an effort to cut per-
sonnel cosls, more companies are treating individuals as independent
contractors, sometimes by making unilateral decisions to designate

it is not known whether this pattern holds true for te subgroup of independent contractors who
work on a contngent basis, See &l al 1, Finally, and significantly, becanse the BLS survey is the
first effort 1o produce extensive data on alternative employinent arrangements, it did not generate
official data documenting any tremeds concerning the growth of the independent contractor sector
ol the workforce. See id.

M See ddl. a1 b,

2 pPaur, Osterman, EMerovMenT Furures: REORGANIZATION, DISLOCATION, aND PusnLic
PoLicy 68 (1984).

W,

HBenNwrr FIARRISON, LEAN AND MEAN 130 (1904},
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individuals or positions previously classified as employees as indepen-
dent contractors.™ In some instances companies have laid off work-
ers, only to offer them positions as independent contractors, with the
same job responsibilities as before but with lower pay and few or no
benefits.%

A second form of numerical flexibility “is evident in the tendency
of managers to outsource production, maintenance, catering, clerical,
and other activities that arguably were formerly . . . undertaken in-
house.™ In an expansive study of the role of small firms in the modern
economy, Harrison concluded that when such firms do emerge, they
arc often dependent upon large companies for business.’® Many of
these small, legally-independent firms supply parts, components and
services to large firms in a way that “power, finance, and control remain
concentrated in the hands of the managers of the largest companies
in the global economy.™ This model of flexible, large firm-led produc-
tion networks permits large firms Lo retain economic leverage without
centralizing their operations.™

The rapid growth of temporary help agencies is another sign that
the independent contractor sector is expanding, especially relative to
the workforce generally: “From 1978 to 1985, the temporary help
industry grew eight times faster than all nonagricultural industries.
From 1982 to 1990, the temporary help industry grew ten times faster
than the work force as a whole.™! According o the 1995 BLS survey,

% See, e.g.. Clare Ansberry, Doten the Up Escalator: Why Seme Workers Are Falling Behind, WavL.
Sr. |, Mar. 11, 1993, at Al; Dale Russakoft & Cindy Skreycki, Growing Pains in the “Contingent
Work Foree™; Employers Gain Flexibility as Part-Timers Lose Benefits, Security, Wasm. Posr, Feb. 11,
1988, at Al; John M. True, "Contingency Workers”™ Frayed Safety Net, Lecar TiMes, Dec, 13, 1993,
at 7. Co

3 See, e.g. Ansherry, supra nute 35, at Al. For example, Lou Capozzola worked 10 years at
Sports Hlustrated, jetting from Super Bowls to the Olympics as a lighting specialist. See id. Fle was
on the road 180 days cach year, working 15-10-20 hour days. See id.

In February 1990, he was called into his boss's oflice and informed that his job was buing
climinated, but that he could continue as an independent contractor. See id. His base pay would
be approximately halved w $20,000. See d. His overtime pay would be cut by as much as
two-thires. See i, And he could forget about his $20,000-a-year benefit package, including medical
coveruge. See id.; see also True, supra note 35, at 7 (hank teller with 22 years at job fired and
“immediately oficred back the same position,” but only as parttime, hourly worker with no
benefits). For an overview of this growing phenomenon, see Louis Uchitelle, More Downsized
Workers Ave Retwrning as Rentals, N.Y. 'Times, Dec, 8, 1996, at 1.

37 HARRISON, supra note 34, w0 130,

B Id w4147,

W I, ar 47.

0 See id.

N Patricia Schroccdey, Does the Growth in the Contin gent Wark Force Demand a Change in Federal
Policy?, 52 Wasn. & Lee L. Rev. 73], 731-32 (1995) (referring to studies contained in New
PoLiGies FOR THE PART-TiME AND CONTINGENT WORKFORCE (Virginia L. duRivage ed., 1992)).
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some 1.2 million people worked for temporary help agencies.” Tem-
porary help agency workers “were more likely than workers in tradi-
tional arrangements to be women, young, and black,™*

All of these effects—“companies” or “employers” treating individu-
als as independent contractors rather than employees, large firms
contracting out work to small firms, and the growth of temporary help
agencies—increase the net number of independent contractors. The
specific policy ramifications concerning federal discrimination law will
be explored in greater detail below.™

I1. Tue StAaTUS OF INDEPENDENT CONTRACTORS UNDER
FEDERAL DISCRIMINATION STATUTESY

A. Title VI, the ADEA, and the ADA

Title VII defines an “employee” as “an individual employed by an
employer.™ The ADEA and the ADA use identical language.* Judicial
attempts to further determine the meaning of “employce” under the

During a period of roughly 18 months (lrom January 1983 w July 1994), Manpower, [nc., a
temporary help agency based in Milwaukee, Wisconsin, accounted for “more than 2% of all of
the new jobs in the United States." See Jumes Risen, Temporary Employment Industry Working
Cuertime Jobs, LA, Timus, July 5, 1994, at L. [n 1995, Manpower employeel 640,000 American
workers on a lemporary basis. See id,

W BLS Survey, sufra note 26, at 1.

12 See id.

H See infra nowes RB7-103 and accompanying text.

4 There ate four major legal theorics of discrimination against those who fall within a
protected class, such as race or sex:

Individual disparate treatment, for intentional discrimination against an individual
in a protected category;
Systemic disperate treatment, tor intentionad discrimination against a group within
a protected category;
Systemic disparate impact, for a faciallyneutral employment practice tha neverthe-
less discriminates against a group within a protected category; and
Failure to provide reasonable accommodation, on the basis.of disability ur religious
preference,
See MARK A. ROFHSTEIN ET AL., EMPLOYMENT Law 96-97, 111-15, 128-32, 163-64, 189-90 (1994).

46 This section provides a sutnmary of the evolution of standards used by courts to determine
cimployee status under Title VII, the ADEA and the ADA. Over the years courts have adopted
one of three standards: the common-law, hybrid or ¢cconomic realities west. Qbviously, such an
understanding is central to developing our main thesis. However, we have kept this section briel
for two reasons: first, imuch of the legislative and case history has been ably discussed by other
scholars, most notably Professor Dowd. See Dowd, sufra note 6, at 80-112; Jacobson, supra note
14, at 105-14; Davidson, sufrre note 14, a0 207-22, Sceond, as we discuss in greater detail below,
the distinctions between the three tests are relatively minor at the point of application. See infra
notes 87-103 and accompanying text.

1742 U.S.C. § 2000e(f) {1994).

4 See 29 U.S.C. § 630(1) (ADEA) (1994); 42 U.S.C. § 12111(4) (ADA) (1994).
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statutes have led to the adoption of one of three tests: the common
law test, the economic realities test, or the hybrid test.

1. Common-Law Test, Round 1

Some earlier decisions adopted the common-law test for determin-
ing employee status, under which the central inquiry was whether the
employer had the “right to control” not only “the result accomplished
by the work,” but also “the details and means by which that result is
accomplished.™ For example, in Cobb v. Sun Papers, Inc., the United
States Court of Appeals for the Eleventh Circuit affirmed a disurict
court finding that a janitor/custodian was not an employee for pur-
poses of Title VIL* Although the court recognized that the company
had provided some direction to the plaintiff concerning the details of
his work and had supplied the tools and materials, it found persuasive
that the plaintiff’s hours were flexible, that “he was not told the details
of how to perform” the job, and that the plaintiff in some instances
was assisted by his wife'and son, without the company’s approval.®' In
addition, the court was influenced by the plaintiff's description of
himself as being self-employed and by his acknowledgement that he
worked in a similar manner for two other companies.®

The common-law test did not become the majority approach.
During the late the 1970s and early 1980s, most courts adopted either
the economic realities test or, more frequently, a hybrid test that com-
bined elements of the common-law and economic realities tests.

2. Economic Realities Test

As some courts began to focus on the broad remedial scope of
Title VII and the ADEA, they rejecied the common-law test as being
overly restrictive and instead applied an economic realities test to de-
termine employee status.” In the leading case of Armbruster v. Quinn,
the United States Court of Appeals for the Sixth Circuit stated that

# 8mith v. Dutra Trucking Co., 410 F. Supp. 513, 516 (N.D. Cal. 1976), aff'd, 580 F.2d 1054
{9th Cir. 1978); ser Cobb v. Sun Papers, Inc., 673 F2d 357, 33941 (11ih Cir. 1982); Takeall v
Werd, Inc., 23 Fair Empl, Prac, Cas. (BNA} 947, 948 (M.D. Fla. 1979); Dumas v. Town of Mount
Vernon, 436 F. Supp. 866, 872-78 (8.D. Ala. 1977}, modified on other grounds, 612 F.2d 474, 980
(Beh Cir. 1980). :

50673 F.2d at 342,

5L 1d, at 34142,

52 See id. at 34,

5 See, £.g., Lilley v. BTM Corp., 958 F.2d 746, 750 (6th Cir. 1992) (applied economic realties
10 ADEA); Broussard v. L.H. Bossier, Inc.,, 789 F.2d 1158, 116061 (5th Cir. 1986) Capplied
economic realities to Title VII); Equal Employment Opporwnity Coniission v. Dowd & Do,
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“one must examine the economic realities underlying the relationship
between the individual and the so-called principal” to determine em-
ployee status.* Nine years later, in Lilley v. BTM Corp., the same court
explained that the economic realities test “looks to whether the puta-
tive employee is economically dependent upon the principal or is in-
stead in business for himself. . .. [It] is a loose formulation, leaving the
determination of employment status to case-by-case resolution based
on the totality of the circumstances.™®

The advantages and disadvantages of the economic realities test
arc analyzed more fully below, but at this juncture it is important to
note that the formulation of the test, at least as adopted by the Sixth
Circuit, was logically inconsisient from the outset. It is possible, for
example, for someone to be both “economically dependent upon the
principal” and “in business for himself.™® An individual who runs a
catering business but who has one major client would fall into this
category.

Furthermore, as applied by the courts, the test has emphasized
the company’s control over the individual instead of the individual's
economic dependence on the company.“"' For example, in finding that
a sales representative paid by commission was an employee for pur-
poses of the ADEA, the Sixth Circuit in Lilley recognized that the
company cxercised control over the plaintiff, supplied the plaintiff
with an office and supplies, and integrated the plaintiff into the com-
pany’s business operations.® Although the court also acknowledged
that the plaintiff sold only the company’s products, it cautioned that
“this is by no means determinative.”™

Whereas the Lilley court used the control factor to find that an
employment relationship existed, other courts nominally adopting the
economic realities test have, in fact, applied a right-to-control analysis
more consistent with the aforementioned common-law test and the
hybrid test discussed below to bar plaintiffs from proceeding with their
lawsuits.™ For example, in Broussard v. L.H. Bossier, Inc., the United

Ltd., 786 F.2d 1177, 1178 (7uh Gie 1984) (same); Armbruster v, Quinn, 711 F2d 1332, 1340 (Gth
Cir. 1983} (smmc); Robinson v, Bankers Lile & Cas. Co., 899 F Supp. 848, 849 (D.N.I. 1995)
{(applied economic realides 1o ADA); Hylund v. New Haven Radiology Assoc., 606 F. Supp. 617,
620 (1. Conn. 1985) (applied economic realities 10 ADEA).

711 E2d ar 1340.

55958 F.2c at 750.

54 See i,

57 Sew, wg, Lilley, 958 F.2d av 7815 Broussard, 789 F.2d at 116061,

58 Id, )

59 fof. .

W See, e, Broussard, 789 F.2d al 1160-61; Robinson, 899 F. Supp. at 849.



250 BOSTON COLLEGE LAW REVIENWY [Vol. 38:239

States Court of Appeals for the Fifth Circuit invoked the economic
realities test before concluding that the “right o control” was the most
important factor in its decision to dismiss a Title VII claim by a co-
owner of a trucking company.® Similarly, in Robinson v. Bankers Life &
Casualty Co., the United States District Court for the District of New
Hampshire also invoked the economic realities test and stated that the
“general absence of company control” was one factor that led to its
dismissal of an insurance agent's ADA claim. %

Thus, the factor of economic dependence has been marginalized
or even swept aside by courts that have claimed to adopt the economic
realitics test. This casts doubt on any assertion that the blanket appli-
cation of some type of cconomic realities test would truly result in
greater coverage for independent contractors under the discrimina-
tion laws.

3. Hybrid Test

In 1979, the United States Court of Appeals for the District of
Columbia Circuit in Spirides v. Reinhardi, a Title VII case, articulated
the so-called hybrid -test, which calls for an examination of the eco-
nomic realities of the work relationship but emphasizes, consistent with
the common law test, “the extent of the employer’s right to control the
‘means and manner’ of the worker’s performance.” Many federal
courts adopted the hybrid test and it became the favored standard for
claims under hoth Title VII and the ADEA 6

Consistent with the Spirides court’s formulation, most courts ap-
plying the hybrid lest have emphasized right to control over economic
dependence, in most instances using the former to support a finding
that the plaintiff was not an employee.®® Two decisions demonstrate

f1789 F2d at 1160-61. The court referred to the economic realities test while citing 1o
Spirvides v, Reinhardt, 613 F.2d 826 (D.C. Cir. 1979), a seminal hybrid test case, Id. at 1160,

S2H04 F, Supp. aL 849,

5618 F.2d al 831,

o1 See Frankel v. Bally, Inc., 487 F.2d 86, 89-90 (2d Cir. 1993) (“wider trend” has heen 1o apply
hybricl test); see, e.g, Lambertsen v. Utah Dep't of Corrections, 79 F.8d 1024, 1028 (10th Cir.
1996) (applying hybrid test to Title VII): Mares v. Marsh, 777 F.2d 1066, 1067 (5th Gir. 1985)
(same); Equal Employment Opportunity Commission v. Zippo Mlg. Co., 713 F.2d 32, 38 (%d Cir.
1983) (applying hybrid test 10 ADEA); Unger v. Consolidated Foods Corp., 657 F.2d 909, $15 0.8
(7th Cir. 1981) (applying hybrid test to Title VI,

55 Ner, e.g., Lambertsen, 79 F.8d w 1028-29 (Corrections Department did not exercise control
over teaching assistant); Knight v. United Farm Bureau Mut. Ins. Co., 950 F.2d 377, 379 {T1h Cir.
1991) (insurance agent an independent contractor); Mares, 777 F.2d at 1067-69 (grocery bagger
at Army commissary not Army employee); Zipho, T13 F2d a1 38 (district sales manager not
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the degree to which right to control has been emphasized over eco-
‘nomic dependence.

Knight v. Uniled Farm Bureaw Insurance Co. involved a Title VII
claim brought by one of United Farm Burcau’s insurance agents.® The
United States Court of Appeals for the Seventh Circuit approved of the
lower court’s reasoning which found that although the plaintiff was
trained by defendant Farm Bureau and not permitted 1o scll insurance
contracts for any other insurance company, the agent cnjoyed wide
freedom to choose her sales methods and select which Farm Bureau
products 10 sell.¥ In addition, the plaintiff was “free to leave [the
company]| at any time and use her skills to work for other insurance
companies.”™ The Seventh Circuit also noted that the district court
considered that “the agents’ sales are integral to Farm Bureau’s busi-
ness.”™

Knight is a stunning case in several ways. Although freedom to
choose sales methods and product lines are logical considerations
under right to control, the court’s reasoning that the plaintiff could
pick up and leave at any time suggests that the mere existence of a
contract terminable at will cuts against a finding of employee status.™
Under this rationale, even the most traditional employees would have
trouble gaining standing 1o sue if they are employed on an at-will basis.
Furthermore, rather than simply ignoring the economic dependence
factor of the economic realities test, the court turned it inside out by
inquiring about the defendant’s economic (lcpendencc upon its agents
rather than the other way around.”

Equal Employment Opportunity Commzmon v. Zifpo Manufacturing
Co. did not involve such a contorted application of the hybrid test, but

employee); Ost v, West Suburban Travelers Limousine, Inc., No. 94-6-8874, 1995 WL 330911, at
3 O(N.DL L May 31, 1995), affd, 88 FAd 435, 438 (7th Gir. 1996) (limousine driver an inde-
pendent contracior); Dake v. Mutual of Omaha Ins. Co., 600 F. Supp. 63, GG (N.D. Ohio 1984)
{insurance agent an independent conwractor); Dixon v, Burman, 593 F Supp. 6, 10-11 (N.D. Ind.
1983) (same). Gf Golden v, AP Ovleans, 681 F. Supp. 1100, 1104 (E.D. Pa. 1988) (alter consid-
cring control factor, court conclitded that plaintff’s contract with defendant resulted in “her
absolute dependence” upon defencdant for her livelihood, thus finding employee status); Nanavati
v. Burdette Tomlin Mem'l Hosp., No, 83-0794, 83-1700, 1986 WL 15318, a1 *3 (D.N]. June 23,
1986) (althiough finding that physician was not employee of hospital, court recognized physician
had some degree of economic dependence upon hospital),

%6950 F.2d m 377,

57 Id. at 380

& Id, m 374,

% fd. at 881,

™ See id. wr 379,

7' Knight, 950 F.2d at 381, The final irony of Knight is that it claimed to apply an economic
realities lest when actually it adopted the hybricd test. See id. a1 378,
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it, 100, demonstrates the predominance of the rightto-control factor.™
The plaintiff was a district manager who served as a distributor of
Zippo products to wholesalers and retailers.” The court found that
Zippo exercised “virtually no control” over the district managers.™ The
managers were free to set their own hours, operate “under the business
form of their choice,” and hire employees.” Although the managers
were furnished with Zippo stationery and business torms, they supplied
their own office equipment and furnishings.™ The court concluded:

[E]ven if appellants were required to sell only Zippo prod-
ucts, and even if they were economically dependent on the
income they earned as Zippo [district managers], these fac-
tors are not sufficient to establish that they were employees
when balanced against thé other factors that tend to establish
their status as independent contractors.”

The Zippo decision clarifies the true meaning of the hybrid test.
Although in everyday parlance “hyhrid” connotes the combining of
two relatively equal parts,™ as applied in Zippo, the factor of right to
control largely overcomes any real consideration of economic depend-
ence.

4. Common-Law Test, Round II

The popularity of the hybrid approach notwithstanding, it now
appears that we have come full circle with the Supreme Court’s deci-
sion in Nationwide Mutwal Insurance Co. v. Darden, which has triggered
areturn to the common-law test.™ At issue in Darden was the definition
of “employee” under ERISA.* Ultimately, the Court adopted for ERISA
a common-law test that it had previously summarized in another case.®
The Court identified thirteen factors that should be considered in
determining a worker’s status:

713 F.2d au 38

2 See id. w1 33

M Id.

% See id.

6 See i, ut 33-34.

T Zipgr, 13 F.2d an 38,

™ See WERSTER'S COLLEGIATE Dictionary 657 (Robert B. Costello ed., 1991) (defining
“hybrid” as “anything derived from unlike sources, or composed of disparate or incongruous
elements; composite”).

™ 8ee 508 U.S. 318 (1992).

B0 Id. an 319, ERISA delines “employee” as “any individual employed by an employer.” /d. at
321 (quoting 29 U.S.C. § 1002(6)).

BT at 328,
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(1) the hiring party’s right 10 control the manner and
means by which the product is accomplished,

(2) the skill required,;

(3) the source of the instrumentalities and tools;

(4) the location of the work;

(5) the duration of the relationship between the parties;

(6) whether the hiring party has the right o assign addi-
tional projects to the hired party;

(7) the extent of the hired party’s discretion over when and
how long to work;

(8) the method of payment;

(9) the hired party’s role in hiring and paying assistants;

(10) whether the work is part of the reguldr business of the
hiring party;

(11) whether the hiring party is in business;

(12) the provision of employee benefits; and

(13} the tax weatment of the hired party.®

The Darden decision has significantly influenced judicial interpre-
tations under Title VII and ADEA™ Many recent decisions have inter-
preted Darden as requiring application of the common-law test to Tile
VII and ADEA claims, even if the courts had previously applied either
the economic realities or hybrid test.?* In some cases, the application
of the resurgent common-law test has vielded results similar to the
hybrid test,* while within at least one federal circuit, there has been
an apparent backlash to the imposition of the common-law test.*

B2 fel. w1 323-24 {citing Commumity for Creative Non-Viclence v. Reid, 490 U8, 730 {1989)).

8 See, e.gr., Frankel v Bally, Inc., Y87 E2d 86, 90 (2d Cir. 1993); Equal Employment Oppo-
tunity Commission v. Catholic Kniglts Ins. Soc’y, 915 F. Supp. 25, 27-28 (N.D. Ill. 1996); Lattanzio
v. Security Nat'l Bank, 825 F. Supp. 86, 88-89 (E.D. Pu. 1993},

M Spe, e.gr., Frankel, 987 F.2d w0 00; Catholic Knights, 115 F. Supp. at 27-28 (N.D. Il 1996);
Kellan v. Snclling Personnel Scrv., 866 F. Supp. 812, 814 (1. Del. 1994), aff'd, 65 F.3d 162 {3d
Cir. 1995); Lattunzio, 825 I Supp. at 88-89; see alse Wilde v. County ol Kancdiyohi, 15 F.3d 103,
105=06 (Bth Cir. 1994) (fawvoring common-taw test in light of Darden bt finding that because
common-law and hybrid tests wre so similar, district court did not commit reversible crror by
applying lauer).

85 See Alexander v. Rush North Shore Med. Cu, (01 F3d 487, 492-94 (Tth Cir. 1996)
(physician with staff privileges at hospitad is independent contractor); Catholic Knights, 915 F.
Supp, a1 #1 (insutance agent not cmployee); Kellam, 866 F Supp. at 815-10 (lemporary workers
assigned by employment agency not emplovees of agency),

86 Spar frenkel, 987 F.2d at Y0-41 {(summary judgment denied wlntL issue of material fact
remains as o whether sales representative was employee); McFadden-Peel v, Staten Istand Cable,
B73 F. Supp. 787, 760-62 (E.D.N.Y. 1994) (summary judgment denied where court concluded
that cable television administtor was employee, not independent conractor); Jones v. Mega
Fitness, No. 94 CIV. 8393, 1996 WL 267941, at *5-6 (S.D.N.Y, May 21, 199G) (Mobligated” w apply
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B, Conclusions

Despite the putative differences among the common-law, hybrid
and economic realities tests, there appears to be only minor distine-
tions among them at the point of application by the courts. Most sig-
nificantly, the discussion above demonstrates that, regardless of which
standard is applied, consideration of economic dependence is secon-
dary, at best, to the question of right to control.

In fact, many courts have acknowledged that the distinctions be-
tween the tests tend to be minimal. In Wilson v. United Farm Bureau
Insurance Co., the district court observed that under “either a pure
‘economic realities test” or a ‘hybrid’ test between the economic reali-
ties test and a ‘right to control’ test, the factors the courts consider
have been substantially similar.™ In Frankel v. Bally, Inc., the United
States Court of Appeals for the Second Circuit noted that “in practice
there is little discernible difference between the hybrid test and the
common law agency ‘test,” as both primarily emphasize “the hiring
party’s right to control the manner and means by which the work is
accomplished.”™ Taken together, these judicial statements lead to a
neat syllogism showing that the tests are largely the same.

Such a facile way of making a substantive point compels further
explanation. Certainly the economic realities test offers a potentially
stronger analytical framework for finding that individuals are employ-
ees rather than independent contractors in that some factors in the
Darden common-law test that often favor classification as an indepen-
dent contractor, especially “the provision of employee benefits” and
“the tax treatment of the hired party,” are not explicit factors under
popular formulations of the economic realities test.”

However, it is not altogether clear that some of the plaintiffs who
have been caught in the adoption of the Darden common-law test
would have fared any better under the economic realities test. For
example, consider the Wilson case™ Plaintiff Phyllis Wilson was an
insurance agent for defendant Farm Bureau who, upon her termina-

tion, filed suit alleging discrimination under both Title VII and the
ADEA Y

comnuni-law test, court {inds that wier of fact could conclude that limess instructor was cni-
ployee).

8T No. [P 93-1460-C /G, 1995 WL 378521, m *4 (8.D. Ind. June 15, 1995).

M O87 F.2d at 90; accord Lambertsen, 79 F.3d w 1028; Wilde, 15 F.3d a1 106.

# See Darden, 503 .S, at 323-24.

#1995 WL 378521, at *1,’

9 Ser fd. A *¥1-2.
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Farin Bureau had provided Wilson with an office and supplies,
sccretarial services, and Farm Burcau materials and applications.*
Farm Burcau offered (o lease computers to its agents, and Wilson did
50.M In terms of compensation, Wilson was paid by commission and
received no health benefits.™ Farm Bureau treated her as an inde-
pendent contractor for standurd payroll deductions.” Wilson was “free
to develop clients outside of her territory as long as the clients were
not already represented by a Farm Burcau agent.™

In deciding sunumary judgment motions brought by both parties
on the independent contract issue, the district court applied the Dar-
den test and concluded that “some of the factors suggest Wilson was
an employee, some suggest she was an independent contractor, and
some are neutral.™ The court denied both motions, finding that
reasonable triers of fact could differ on the question of whether Wilson
was an independent contractor or an employee.*™

Ideally, the economic realities test would provide a clearer resolu-
tion of this issue, hopefully—at least for those who favor more expan-
sive coverage for discrimination law—in Wilson’s favor. Nevertheless,
Wilson's status under the economic realities test carries the same
uncertainty. To use the Dunlop Commission’s formulation, it is diffi-
cult to argue that Wilson was a “truly independent entrepreneur.™?
However, Wilson did not fit into the classic category of a misclassified
worker, for she was a skilled, specially-trained worker who was earning,
presumably, better than subsistence wages as an insurance agent.!

In addition, had Wilson developed her own clientele outside of
the Farm Bureau region, this would have further cut against employee
status under the economic realities test.!™ Wilson surely did better
under the economic realities test than she did under the Darden com-
mon-law test,'™ but it is not clear that she would have prevailed on her
summary judgment motion had the former standard been applied.

% See id, e *3,

4 See id,

9 See id,

9% See Wilson, 1995 WL 378521, at *3, Interestingly, the Internal Revenue Service considered
her an employee ol the company in determining her tax status, See id.

9 1d,

971, an vy,

WA ¥,

Y e DUNLOP COMMISSION REPORT, supra note 4, at 38,

100 See Wilson, 1995 WL 378521, a *3.

WU See del.

MR Wilson's situation bears similaritics to that of the plaindft in Lifley, in which the court
fouted tha employee status existed, Gf Lilley, 958 F2d a1 750,
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With the wider adoption) of the common-law standard, we can
fairly conclude that only indivi‘dunls who fit into traditional patterns of
cmployment will be sure bets to fall within the statutory definition of
employee. This leaves everyo:‘m else in a potential regulatory void.
Specialized professionals such |as doctors who work at more than one
hospital, salespersons such as real estate brokers and insurance agents,
and service workers such as|those who own or work for catering
businesses and cleaning services are among the individuals who in
most cases will not be able to meet the requirements of the right-to-
control test. The unfortunate direction being taken by the federal
Jjudiciary in this regard comes|at a time when those who are likely to
be excluded from discrimination laws’ protection constitute a growing

seclor of the workforce. !

B. 42 U!.S.C. Section 1981

Enacted in the post-Civil War Reconstruction era, 42 U.S.C. § 1981
(“Section 19817) offers protections to any individual who is discrimi-
nated against on the basis of race or ethnicity.'™ As such, individuals
who could be classified as 1ndepu1dent contractors under federal em-
ployment discrimination laws have sometimes sought relief under this
statute.'” In evaluating the sulbslance of employmentrelated Section
1981 claims, courts have generally applied the same standards as ap-
plied to Title VII cases.'%

Section 1981 offers plaintiffs several potential advantages over
Tide VII and its progeny. Unlike the employment discrimination stat-
mes, there is no jm‘isdictionalI minimum concerning the number of
employees an employer must have in order to maintain the lawsuit."”
In addition, the statute of limitations in a Section 1981 case is the same

103 Sve supre notes 27-44 and accompanying text.
42 U.S.C. § 198]. The satute states, inter alia:
All persons within the jurisdiction Sf the United States shall have the same right in
every State and Territory to mukc|zm(l enforce conuracts, Lo sue, be parties, give
evidence, and 1o the full and equal benefit of all laws and proceedings for the
security of pursons and property as is enjoyed by white citizens, and shall be subject
o like punishment, p.uns penalties, taxes, licenses, and exactions of every kind,
and o no other.
I, '
U5 See, e.¢., Bratton v. Roadway Package Sys., Inc., 77 F.3d 168, 171 (7th Cir. 1996); Fizgerald
v. Mountain States Tel. & Tel. Co., 68 F.3d 1257, 1260 (10th Cir. 1995); Gomez v. Alexian Bros.
Hosp., 698 F2d 1019, 1020 (i Cie 1983).
196 See Bratton, 77 F.3d at 176; Gomez, 698 F.2d at 1022; Wright v, State Farm Mut. Auto. Ins.
Co., 811 F. Supp. 1364, 1376 (D. Kan. 1995).
07 See 42 U.S.C. § 1981 ().
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as under an appropriate state statute,’™ which will usually be longer
than the 180 day or 300 day time limitation under Title VIL'*™ Finally,
unlike Title VII, Section 1981 imposes no cap on compensatory and
punitive damages.''?

However, there are a number of significant factors that preclude
the use of Section 1981 as a potential alternative remedy for those who
may be deemed independent contractors. The foremost limitation is
the scope of the statute itself in that it prohibits discrimination only
on the basis of race or ethnicity, thus excluding claims based upon
other grounds, most notably sex.!!

Secondly, pursuant to the Supreme Court’s decision in General
Building Contractors Ass'n v. Pennsylvania, Section 1981 requires proof
of discriminatory motivation, thus barring lawsuits based upon sys-
temic disparate impact.’'? General Building Contractors Ass’n involved a
group of black plaintiffs who were secking work in the construction
industry.!"® Their complaint alleged racial discrimination “in the op-
eration of an exclusive hiring hall” in contracts between a local union
and area construction employers, as well as in an apprenticeship pro-
gram set up by the union and several construction trade associations.!

One issue in this case was "whether liability may be imposed under
[Section] 1981 without proof of intentional discrimination.”'s The
Court analyzed the legislative history and concluded that Section 1981
“can be violated only by purposeful discrimination.”'¥ Section 1981
originated in the Civil Rights Act of 1866, and its primary purpose was
to “protect a limited category of rights, specifically defined in terms of
racial equality.”'” Congressional debates show that the Black Codes—
statutes enacted by Southern states to limit the rights of freed blacks—

198 See Johinson v, Railway Express Ageney, Ine, 421 U.S. 454, 462 (1475).

199 §pa 42 ULS.C. § 2000e-5(e) (1994).

110 See 42 U.S.C. § 1981a(b); Williams v. Trans-World Airlines, Inc., 507 F. Supp. 293, 50445
{Mo. 1980), aff'd in part, rev'd in pari on other grownds, 660 F2d 1267, 1275 (8th Cir. 1981).

11 See Sherlock v, Montefiore Med. Cur, 84 F3d 522, 527 (2d Cir. 1996} (affirming «ismissal
of Section 1981 claim on ground that plaintifl "did not allege that she was a member of @ racial
or cthinie minority”); Helenkamp v. Kingsley Ass'n, 682 F Supp. 813, 815 (W.D, Pa, 1U87)
{granting summary judgment because “claims of sex discrimination are not cognizable™ under
Section 1981); see also Runyon v, McCrary, 427 U.S, [, 167 (1976) (reasoning that section 1983
applies only 10 racial or ethnic discrimination),

142 8ee 458 ULS. 375, 388, 300-01 (1982).

133 Sep idd. at 878,

1M See id. a1 378-79,

135 fd, a1 383,

16, 391,

U7 General Bldg. Contractors Ass'n, 458 U.S. at 384. For an extensive discussion of the history
ol this stawne, sce McDonald v Santa Fe Trail Transp. Co., 427 U.S. 273, 287-G6 (1970).
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were of chief concern to supporters of the civil rights legislation.''® At
the time, Congress “acted to protect the freedmen from intentional
discrimination.”” It was not concerned with facially neutral practices
“that had the incidental effect of disadvantaging blacks 1o a greater
degree than whites, ™20

Third, Section 1981 provides only 4 private right of action, which
means that potential claimants cannot seek relief by filing a complaint
with the Equal Employment Opportunity Commission (“EEQC”) '
This is a significant obstacle for those who can neither afford private
counsel nor qualify for legal services representation. Fourth, Section
1981 cannot be invoked against state employers.'” In fett v. Dallas
Independent School District, the Supreme Court held that Section 1981
may be not used as the basis of a discrimination suit against the state.'?

Finally, although it appears clear-cut that there is no requirement
that the plaintiff in a Section 1981 suit be an “employee,”! at least
one federal district court chose to impose such a requirement in
disinissing a plaintiff’s Section 1981 claim.'® In that case, the court
held that the “plaintiff is not an ‘employee’ as that term is applied
pursuant o Section 1981, and therefore, that plaintff cannot assert a
Section 1981 claim, ™

In sum, the limitations on the use of Section 1981 pose a particu-
larly difficult obstacle to independent contractors who may have no
avenue of relief under Title VII, the ADEA or the ADA. Although
Section 1981 offers possible relief 10 independent contractors who

"8 See: General Bldg. Contractors Ass'n, 458 U.S. at 38G-87.
T EL ar 888, Senator Trumbull, whe introduced the legislation, stated:
Since the abolition of slavery, tie Legislatures which have assembted in the insw-
rectionary States have passed laws reluting to the freedimen, and in neary all the
States they have discriminated against them, They deny themn certain rights, subject
them o severe penalties, and still impose upon them the very restrictions which
were imposed upon them in consequence of the existence of slavery, and before it
wis abulished. The purpose of the bill under considerations is to destroy all these
discriminations, and to carry into effect the [Thirieenth] amendment,
fd. ar 387 (quoting Cona. GrLosg, 39th Cong. 474 (1866)).
120 £l e 388 (referring to disparate impact test in Griggs v. Duke Power Co., 401 U.S. 424,
430 (1971)).
42 11.8.C. § 2000c-5¢a) (1994} (establishing EEOC jurisdiction in Title Vi1 dispates).
122 See Jett v, Dallag Indep. Sch. Dist., 491 U.S. 701, 735 (1984).
. (holding that section 1983 “provides the exclusive federal damages remedy for the
violwion ol rights guaranteed by § 1981 when the claim is pressed against a state actor™,
12} See Nanavati, 1986 WL 15318 at *3 (no requirement that one be an *employee” to recover
under Scotion 1981).
15 Rascae v Actna Cas. & Sur, Co., 1988 WL BBAr0882-8, 214511, at *2 (N.D. Al Nov. 8,
1988).
6 . The court cited no authority for that claim. See id.
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have been subjected o intentional discrimination on the basis of race
or ethnicity, it exciudes from coverage all other claims that are available
to employees under the employment discrimination laws,

IIT. PrROPOSALS FOR REFORM FROM LABOR, BUSINESS, AND ACADEME

The growing recognition that many workers are excluded from
the protections of federal labor and employment laws has led to a
number of proposals for reform, usually via proposed statutory amend-
ments, The following is a summary and analysis of recent proposals
relating to which individuals may be covered under employment dis-
crimination law.

A. Economic Realities Test

The economic realities test is the reform of choice among those
who are calling for discrimination laws to cover a wider range of
workers, For example, the Dunlop Commission recommended that
Congress adopt the economic realities test “and apply it across the
board in employment and labor law.”'?" It further explained that:

Workers should be treated as independent contractors if
they are truly independent entrepreneurs performing sery-
ices for clients—i.e., if they present themselves to the general
public as an established business presence, have a number of
clients, bear the economic risk of loss from their work, and
the like.

Workers who are economically dependent on the entity for
whom they perform services generally should be treated as
employees. Factors such as low wages, low skill levels, and
having one or few employers should all militate against treat-
ment as an independent contractor.'®®

Such an approach, the Commission opined, would remove incen-
tives to evade federal labor and employment laws.'® In particular,
the traditional common-law test applied by some courts for deter-
mining who is an employee “yields inconsistent results” and “pro-

127 Duncor CoMMIssION RerorT, supra note 4, at 38, In this section of its veport, the
Commnission examined the application of the National Labor Relations Acy, Title VI the FLSA
and ERISA. /d. ac 37.

128 Id, at 38.

129 Id, at 39.
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vides employers and workers with a means and incentive to circum-
vent the employment policies of the nation.”'3

The economic realities test has gained adherents within labor,
business and academe. For example, AFL-CIO General Counsel
Jonathan Hiatt, NCEP chairperson Carnevale, and Professor Nancy
Dowd have all favored its adoption.'®!

Despite its popularity among advocates for reform, the economic
realities test has many drawbacks even where, in contrast to how courts
have interpreted the test, it is applied in a pure form that stresses
economic dependence. First, the economic realities test may, if ap-
plied properly, lead to the classification of a party as an “employee” in
a way that tramples over any common understanding of the term.'* To
illustrate this point, suppose an all-female construction firm auempts
to win a contract with the primary employer in what might be called
a company town. The employer rejects the bid on the basis of sex.
Under the economic realities test, it is quite possible that the construc-
tion firm and its employees are “economically dependent” upon the
town’s one major employer for business and income. However, no
one would consider the independent contractor or its workers to be
prospective “employees” of the major employer in the usual sense of
the term.

There is a risk of long-term damage to the integrity of the law if
we start playing too much with the definitions of concepts that have
deep roots in American common law, and both “employee” and “inde-
pendent contractor” fall into this category.’® Historically, they are
different, albeit related, species.'™ If acddressing the policy concerns
surrounding independent contractors and discrimination law required
redefining “employee,” then perhaps the traditional definition should
yield. However, as we suggest below, that is neither necessary nor the
best approach.'®

Secondly, even the economic realities test excludes a large number
of independent contractors who should, as a policy matter, be pro-
tected under discrimination law. Underlying the economic realitics test

130 fd. at 38.

¥ Dowd, supra note 6, at 112-14; Jonathan P. Hiatt, Policy Issues Concerning the Contingent
Work Force, 52 Wast. & Lk L. Rev. 739, 749-50 (1995); Carnevale, supra note 4, at 5.

%2 For a discussion of statutory constructions of the term “employee,” see supra notes 47-86
and accompanying text.

" The historical evoluwtion of the distinction between employees and independent contrac-
Lors is explored in Perrvitt, supra note 14, at 999-1611 and Dowd, supra note 6, at $-102,

154 See supra notes 3244 and accompanying text.

1% See infra notes 160162 and accompanying text.
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is a desire to separate “real” independent contractors from those who
should be deemed employees.'®® The Dunlop Commission articulated
this common distinction:

When one thinks of an independent contractor, one normally
thinks of one firm hiring a second firm—with its own staff,
cquipment, and resources—to do certain work, instead of
having its own employees do it. The problems arise when the
first firm hires not another firm but a single or several indi-
viduals to do work, and then wishes to treat those individuals
as independent contractors rather than as employees.™

The problem with this distinction when applied to discrimination
law is that the rationale that supports protecting an individual is equally
applicable to a firm. For example, let us return o the illustration
above, where one firm declines to offer a contract to a second firm
because the second firm is made up of all women. If the broader
purpose of employment discrimination law is to protect all workers
from discrimination on the basis of certain protected categories, then
Title VIl should be an available remedy for that second firm. However,
even under the economic realities test, that all-female firm would likely
be precluded from seeking relief under Title VIL'™® If the first firm
denied an individual woman employment on the basis of sex, she
probably would have little difficulty meeting the economic realities test.
There is no reason to support such a distinction.

Thirdly, the notion of “economic dependence” by definition may
make it difficult or even impossible for some independent contractors
to gain standing to sue. For example, suppose an individual owns an
elevator repair and maintenance business and has five primary custom-
ers, each representing about equal shares of the individual’s gross in-
come. One of these customers ceases to do business with him, allegedly
because of his race. Because this customer represents “only” twenty
percent of his business, a trier of fact would not necessarily conclude
that the individual was economically dependent on that one customer,
despite that most people would deem a twenty percent loss of income
to be significant.

Finally, statutory adoption of the economic realities test probably
would not reduce the amount of litigation deciding who is an em-

6 DunLor COMMISSION REPORT, supra.note 4, at 37,

187 I

¥ For a discussion of the economic realities test, sce supra notes 53-62 and accompanying
text.
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ployee; it would simply mean that economic dependence is one factor
that courts weigh in determining employee status. Plaintiffs and defen-
dants would continue to battle over this issue, thus prolonging the
delay in reaching the merits of discrimination claims.'”

In sum, the economic realities test is an improvement on the
common-law test, but it does not go far enough in recognizing the
structural changes in the American workforce and protecting the grow-
ing number of workers who do not fall into older, more traditional
patterns of employment. Its adoption would result in still too many
workers being denied the protections of federal discrimination law,

B. Perritt Approach

A different approach has been suggested by Professor Henry Per-
ritt, a former Deputy Under Secretary of Labor.' After examining the
legal status of independent contractors under a full range of federal
labor and employment laws, Perritt recommended that “antidiscrimi-
nation statutes should define employee so as to include any inde-
pendent contractor that does not have employees of its own.”'!

In terms of extending protections to independent contractors,
Professor Perritt’s approach offers some clear advantages. Like the
economic realities test, it offers protection to the kind of worker who
is most likely to be misclassified by an employer as an independent
contractor, namely, an individual who has no employees and very litde
economic bargaining power.!* Furthermore, unlike the economic re-
alities test, it does so in a clean, neat manner that is less likely to result
in costly and time-consuming litigation. "

However, as we urge above, there is no reason to exclude inde-
pendent contractors who have employees from coverage under Title
VII and other discrimination laws.™ In this sense, we think Professor
Perritt should have cast a wider net. For example, returning to an
example posed above, if a company refuses to award a contract to a

¥ Cf. Bdward A, Lenz, Contingent Work—Dispelling the Myth, 52 Wasii. & Lk L, Riv, 755,
767 (1995). Lenz, Senior Vice President of the National Association of Temporary and Staffing
Services and former Assistant General Counsel to Kelly Services, objected to the use of the
cconontic realities test on grounds that “any test based on subjective factors will be problematic
from an enfurcement standpoint.” fd.

M0 §ge Perriut, sufrra note 14, at 989.

M I, at 1039,

142 See id.

143 See id.

14 Sre text accompanying supra notes 137-38,
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construction firm because the firm is staffed solely by women, then the
broader purposes of discrimination law certainly apply here as well.

Secondly, one can imagine a single independent contractor who
truly does not meet anyone’s conception of “employee.” This recalls
another point made above, namely, that we should avoid recasting
terms that consistently have been defined another way.!*

C. Metzenbaum Bill

In 1994, Senator Howard Metzenbaum, a Democrat from Ohio,
introduced The Contingent Workforce Equity Act, which proposed a
number of statutory amendments designed to provide a greater array
of legal rights and protections to contingent workers, including inde-
pendent contractors.'** In terms of employment discrimination, the bill
proposed an amendment to Section 1981 that would protect “[a]ll
persons within the jurisdiction of the United States” from unlawful
discrimination.’” In determining what constitutes unlawful discrimina-
tion on the basis of race, color, religion, sex, national origin, age or
disability, the bill applied “the same legal standards . . . as are applica-
ble” under Title VII, the ADEA and the ADA.'®

Although the proposed amendments to Section 1981 do not spe-
cifically refer to independent contractors, it is clear from Senator
Metzenbaum'’s remarks on the Senate floor that they are intended to
protect from discrimination all contingent workers who are otherwise
excluded under current statutory definitions.'* However, the exact way
in which the “new” Section 1981 would interact with specific employ-
ment discrimination laws is uncertain.

148 Spe supra notes 133-35 and accompanying text.

146140 Cone. REc. §14,242-43, 514,247 (1994).

47 I, at $14,248.

148 Jof.

149 See id, at §14,247. Sen. Metzenbaum stated:
This comprehensive legislation ensures that contingent workers—who now account
for over a quarter of the work force—have the same rights and protections under
our Federal labor laws as full-time workers. In short, their work may be contingent,
but their rights shouldn’t he. ’

A broad patchwork of Federal labor laws provides American workers with a safety
net of minimum protections. These protections extend to wages, benefits, working
condions, equal employment opportunity, and other aspects of the employment
relationship. But Congress wrote these laws with fulltime workers in mind, and
millions of contingent workers are slipping through the safety net.
Id. Metzenbaum went on o describe several federal court decisions that illustrated how contin-
gent workers were excluded from statutory coverage, including Knight v United Farm Bureau
Mutual Ins, Co., 950 F.2d 377 (7th Cir. 1991). Id.
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Perhaps the most significant unresolved issue under the Metzen-
baum bill is whether the Supreme Court’s holding in General Building
Contractors Ass’n that a Section 1981 claim requires discriminatory
motivation would apply to independent contractors who seek relief on
the grounds provided by Title VII, the ADEA and the ADA.'® The
proposed bill does not explicitly overrule General Building Contractors
Ass'n,'"! nor did its sponsor say anything that would contradict previous
interpretations of Section 1981’s legislative history, yet it incorporates
statutes that permit lawsuits based solely upon disparate impact and
states that the “same legal standards shall apply as are applicable”
under those statutes.'® If a similar bill should become law, this ambi-
guity would likely have to be resolved by the courts.

D. Standing Pat

Naturally, another option is to do nothing on the legislative level
and continue to defer to the courts on the independent contractor
question. Under this scenario, it is likely that the Darden common-law
test will continue to steadily eradicate the economic realities and hy-
brid tests in discrimination claims,'%

Some commentators have urged caution in expanding the cover-
age of labor and employment laws to independent contractors and
others frequently placed in the contingent workforce. For example,
Professor Samuel Estreicher, in a critique of the Dunlop Commission’s
recommendations for the contingent workforce, warned against using
the generic label of “contingent workers” to address a host of varying
concerns, noting that problems such as access to health insurance
coverage, misclassification as independent contractors, home work ar-
rangements and outsourcing of jobs “should be analyzed separately
rather than grouped together.”'"

150 See 458 U.S. 375, 388 (1982). This casc is discussed supra notes 112-20.

151 Compare this to the Civil Rights Act of 1991, Pub. L. No. 102—166, § 2(2), 105 Stat. 1071,
in which there is an explicit legislative response to the Supreme Court’s decision in Wards Cove
Facking Co. v. Atonio, 490 U.S. 642 (1989).

152 8¢e 140 Conc. Rec. 514,248 (1994) (proposed amendment to Section 1981 includes
applying Title VI standards to Section 1981 claims). Title VII expressly recognizes causes of action
based upon disparate impact. 42 U.S.C. § 2000c-2(k) (1) (A) (1994). Note, however, that some
courts have held that sysiemic disparate impact claims may not be raised under the ADEA. See
Ellis v. United Airlines, Inc., 73 F.3d 999, 1006-07 {10th Cir. 1996); ¢f. Hazen Paper Co. v. Biggins,
113 5, C1. 1701 {1993) (reasoning that although status of “disparate impact” is questionable as
1o ADEA, theory ol “disparate treatiment” applies under statute).

15% See generally 503 U.S. 318 (1992); see also supra notes 79-85 and accompanying text.

154 Sainuel Estreicher, The Duniop Report and the Future of Labor Law Reform, 12 Lab. Law.
117, 131 (1996); see Maria O'Brien Hylwn, The Cuse Against Regulating the Market for Contingent
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It is not the purpose of this Article to engage in a wideranging
debate over the legal rights and economic status of independent con-
wactors and contingent workers. Our point is that the generalized
arguments against regulation do not apply with the same force, if at
all, 1o discrimination law. For example, Professor Perritt distinguished
between discrimination faws and other statutes such as the Fair Labor
Standards Act that more directly affect labor market competition:

The antidiscrimination statutes have no particular concern
with labor market competitive forces. Nor is there any appar-
ent reason why they are concerned with control over work-
place conditions. Rather; the central policy reflected by Tidle
V11, along with the other titles of the civil rights acts, and the
reconstruction era civil rights acts, is that persons ought not
to discriminate in the their economic relations based upon
certain prohibited characteristics, !

Perritt urged that the definition of employee under Title VII should
be “extended broadly to include a large spectrum of independent
contractor relations,” even if such coverage “includes many inde-
pendent contractors who ought to be excluded from NLRA or safety
and health regulation.”!%

Furthermore, it makes no ditference if, borrowing from Professor
Hylton’s claims about the legal problems of contingent workers gener-
ally, there currently is no evidence that independent contractors are
in “dire need of help” in fighting discrimination.'”” What is known is
that the application of the common-law, hybrid and pure economic
realities tests has resulted in many workers not afforded coverage by
federal discriminaton laws.'™® Furthermore, this sector of the work-
force is large and apparently growing.’™ Absent statistical data to the
contrary, it is fair to assume that independent contractors are subjected

Employment, 52 Wasn, & Luk L. Riv, 849, 850 (1995) (favoring restraint “based on the absence
ol evidence to support the existence of a serious problem unigue to the contingent work foree™);
Stewart Schwab, The Diversity of Contingent Workers and the Need for Nuwanced Poliey, 52 Wasit. &
LEk L, Riv, 915, 916 (1995) (observing that “[jlobs labelled contingent wre exwemely diverse,”
necessituting poticy responses that are “cautious and nuanced.,”),

1% perritt, supre note 14, at 1039,

16 {4, Compare Schwab, supra note 154, a1 922 (suggesting that although contingent workers
should be protected under Titde V1, *a law mandating cqual hourly pay for part-time or full-time
work . .. cannot be justified on social insurance grounds, nor does it apply general minimum
stanclards to contingent workers, nor does it monitor who should get a job”).

157 Cf. Hylon, supra note 154, at 849-50.

18 8o supra notes 87-109 and accompanying text.

9 See siepra notes 26-29 and accompanying texe,
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to discrimination at a rate at least congruent with that of traditional
employees.

IV. A BerTER OPTION

The most effective way 1o protect independent contractors and,
where applicable, their employees from unlawful discrimination is to
directly amend the appropriate discrimination statutes to expressly
cover them. In doing so, independent contractors would take their
place alongside traditional employees as a separate protected classifica-
tion, and they would be entitled to raise the full range of discrimina-
tion theories that are currently available to employees.'®

This approach offers a number of significant advantages over the
proposals for reform analyzed above. Most importantly, it offers legal
protections and remedies against discrimination to the largest possible
number of workers. It does so without twisting out of shape commonly
accepted understandings of the terms “employee” and “independent
contractor.” Furthermore, it removes any incentive for an employer to
classify workers as independent contractors to evade discrimination
laws and to use the possibility of litigation over this issue as leverage in
pre-trial negotiations.'®! In addition, it promises to reduce the amount
of litigation over the determination of employee status. Finally, by
limiting itself to discrimination law and thereby avoiding interference
with other labor and employment laws, it takes the “nuanced ap-
proach” recommended by those who have suggested treading carefully,
if at all, into regulatory expansion.'®

What on its face seems to be a rather simple proposal does, in fact,
raise a number of issues. Discussed below are four issues that we believe
are the most significant:

1% Direct amendments to the employment discrimination statutes will ensure that inde-

pendent contractors can raise disparate impact elaims as well as disparate weatment claims, thus
retnoving some of the ambiguities created by a general “tack-un™ amendment to Section 1981 as
provided in the Metzenbaum bill, discussed in supra notes 146-52 and accompanying text.

18 For example, in 1982, the American Management Association fired a group of sales
representatives and rehired some of them as independent conwactors. See Ansherry, supra note
35, at Al. Several years later, it terminated a group of these independent contractors who were
over 50 years of age, including one of its top salespersons, See id. The individuals filed an age
discrimination suit, and the company argued that because the plaintiffs were independent con-
tractors, the law did not apply. See id. The case was settled out of court. See id.

152 See generally Hylton, supra note 154; Schwab, supra note 1564; discussion accompanying
supra notes 155-58.
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A. Dypes of Independent Contractors and Their Employees

This proposal offers blanket coverage to independent contrac-
tors and their employees. Independent contractors, as well as employ-
ees of independent contractors, should have a right of action. We
see no reason to distinguish between a single independent contrac-
tor and an independent contractor with employees of its own, a con-
clusion that may be at odds with adherents of the economic reali-
ties test. In criticizing the common-law test, Professor Dowd stated
that it

fails to distinguish between an individual who essentially con-
tracts with the employer from a relatively equal bargaining
position and the worker who is involved in an ongoing rela-
tionship in which significant direct or indirect control is re-
tained by the employer. In the latter relationship, bargaining
power with respect to the terms and conditions of employ-
ment rests almost entirely with the employer.!®

Under Professor Dowd’s analysis and the economic realities test
generally, the individual worker who, for all intents and purposes,
is treated like an employee by the employer except for purposes of
determining statutory rights should be protected under federal
law.'" The independent contractor with employees of its own that
contracts to do work from a more equal bargaining position pre-
sumably would not be covered.'®*

Although unequal bargaining power certainly is a reason for statu-
tory and judicial intervention, the distinction is unwarranted when ap-
plied to discrimination. Under either scenario above, the effect of dis-
crimination would be largely the same in that an employer has erected
“arbitrary, unnecessary barriers to employment opportunities.”'® The
deterrent and remedial goals of discrimination law would be best
achieved by eliminating needless distinctions between types of inde-
pendent contractors and by allowing their employees to pursue relief
independently. ‘

Of course, an unqualificd definition of independent contractor
raises the possibility of overbreadth. For example, what should happen
when an individual client dismisses a 500-person law firm, allegedly on

163 Dowd, supra note 6, at 85.
164 See i, at B5-86.

165 See id. at 85,

156 Spe id, ar 114,
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grounds of anti-Semitism?'%7 Under this proposal, there would be no
legal bar preventing the law firm from suing the individual, thus
arguably opening the door to wasteful litigation and a clash between
the broad objective of discouraging discriminatory behavior and the
fundamental right to choose one’s attorney.

While such a scenario is possible, it is unlikely. A large, powerful
institution would hesitate mightily before filing a discrimination suit
against a single client. Given the negative perception of lawyers in the
eyes of the general public, the potential for unflattering publicity
would be great even if the law firm had an airtight case. Even taking
this out of a law firm context, the potential expenses of both time and
money would cause most businesses to reject commencing such a
lawsuit on purcly cost-benefit grounds.

Two approaches toward legislatively addressing this concern
would be to institute either a fixed ceiling or ratio or a factor test that
would weigh economic power relationships between the parties. For
example, a fixed ceiling could disqualify as a plaintiff any independent
contractor that has more than, say, twenty workers; a ratio approach
might disqualify any independent contractor with more workers than
the defendant. Considerations of economic power relationships could
compare payrolls, budgets and earnings in a way that would disqualify
any plaintiff with greater resources than the defendant.

Both approaches are problematic. A fixed ceiling or ratio compar-
ing the plaintiff to the defendant would be subjectively determined
and likely result in unfairness at the margins. Any kind of factor test
incorporating the economic power relationship between the parties
would lead to the same types of ambiguities raised by the common-law,
economic realities and hybrid tests. In essence, because our proposal
is grounded in the principle that discrimination against either tradi-
tional employees or independent contractors is wrong, we would prefer
a wait-and-see approach to assess whether large institutions would use
this standard as a hammer to retain individuals and small independent
contractors.

Finally, although' the question of whether an employee of an
independent contractor should be permitted to sue a company that
has retained the services of that contractor is explored more fully in
the section on temporary help agencies below, it generally should be
answered in the affirmative. This would obviate the potential injustice
presented in a case like Thomason v. Prudential Insurance Co. of Amer-
ica, in which Martha Thomason, the administrative assistant of a Pru-

167 This question was poscel by Professor St. Antoine. Letter from Theodore J. $t. Antoine to

David Yamada (July 3, 1996) (on file with co-author David Yamada).
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dential insurance agent, alleged that her supervisor sexually harassed
her and made disparaging remarks about her religion.!® The United
States District Court for the District of Kansas reasoned that because
the insurance agent was not an employee of Prudendal but rather an
independent contractor, Thomason did not have standing to sue Pru-
dential under Title VI[.1®

B. Counting “Employees” Towards Statutory Minimums

The creation of a separate classification for independent contrac-
tors implicates the definition of “employer” under the relevant statutes,
Tite VII defines an employer as “a person engaging in an industry
affecting commerce who has fifteen or more employees for cach work-
ing day in each of twenty or more calendar weeks in the current or
preceding calendar year,”'™ and the ADFA and ADA contain similar
defining language.'”!

The issue of whether independent contractors may count towards
the statutory minimum is important to independent contractors and
traditional employees alike. In confronting questions of whether inde-
pendent contractors and other parties who are not traditional employ-
ees may be counted, courts have used the same tests that are used to
determine whether a potential plaintiff has standing to sue.'™ In an
interesting irony, permanent employees have been denied standing to
sue because the courts have declined to count independent contrac-
tors and other individuals towards the minimum number of employees
necessary to bring the employees under the scope of the statutes.'

In Walters v. Metropolitan Educational Enterprises, Inc., the Supreme
Court clarified that the so-called “payroll method” should be used to
count the number of employees to meet the jurisdictional minimun,'”

158 Sea 866 F. Supp. 1329, 1330 (D, Kan. 1994),

W9 Jd, at 1334-36.

170Tide VII, § 701(b). 42 U.S.C. § 2000e (1494).

I'The ADEA, in contrast to Title V11, requires 20 employees. 29 US.C. § 630(b) (1994).

The ADA originally required 25 employees; as of July 1994, [5 is now the statutory minimum.
42 US.C. 8 12111(5HA) (1994).

172 See Greenlees v. Eidenmuller Enter., Inc., 32 F.3d 197, 198-99 (5ih Gir. 1994) (interpret-
ing term “employment agency”); Goudeau v, Dental Health Serv., Inc., 901 F. Supp. 1139, 1142
(M.D. La. 1995) (applying hybrid test); Kellam v. Snelling Personnel Serv., 866 F, Supp, 812,
BL4-15 (D). Del. 1994) (applying common-law test}; Lattanzio v. Security Nut'l Bank, 825 F. Supp.
86, 89 (E.D. Pa, 1998} (applying common-law test),

1" See, e.g., Kellam, 866 F. Supp. at 814=16 (permanent employee of employment agency
could not sue because temporary workers hired by agency were not *employees” under suitule);
Lattanzio, 825 I, Supp. at 89-U1 (permanent employce of hank coukd not sue hecause inde-
pendent contractors and directors were not “employees” under statute).

M117 8. Cu. 660, 664 {1997).
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This approach looks at the nwnber of employees maintained on an
employer’s payroll within a given week.!™ If this number is at least 15
for at least 20 weeks, the threshold is met, regardless of whether every
employee on the payroll actually worked on every day of the calendar
week, 176

The payroll method could easily be applied to independent con-
tractors. An independent contractor and, where applicable, its employ-
ees, would be counted towards the jurisdictional minimum in a man-
ner identical to the way in which traditional employees are counted.
For example, if an independent contractor had assigned three employ-
ees to a worksite on a given week, those three workers would be
counted towards the minimum.

This recommendation is consistent with our overall thesis that
independent contractors should be treated like employees under fed-
eral employment discrimination laws. In fact, to nof count independent
contractors towards the jurisdictional minimum would defeat a pri-
mary purpose of our proposed amendments by encouraging employers
to classify their workers as independent contractors in order to avoid
these statutes.'”

C. Cross-Classification Claims

Without further guidance, the creation of a separate classification
for independent contractors rather than simply subsuming them into
the definition of employee raises the possibility that independent con-
tractors will sue for compensation and treatment equail to that of
employees. For example, consider the possibility of a cross-classifica-
tion claim under Title VII. Suppose a company decides to expand its
physical plant, and to meet the needs of that new section, it contracts
out part of its janitorial work. The current janitors are full-time em-
ployees, all male, earning an average of fifteen dollars per hour plus
benefits. All will be retained.

However, for the additional janitorial work in the new section in
the plant, the company hires a contractor staffed solely by women. The
women will earn an average of ten dollars per hour without benefits.
Does this arrangement create a systemic disparate treatment or impact
claim under Title VII?

175 See id,

176 See id. at 665-66.

177 Should our proposal become law, we hope that states would follow suit to amend, wherever
necessary, their employment discrimination statutes (o allow independent contractors to pursue
claims against employers who fall below the federal statutory minimums,



March 1497] INDEPENDENT CONTRACTORY 271

If there is discriminatory intent on the employer’s part for class-
ifying the men as employees and the women as independent contrac-
tors, then there is no valid policy reason for precluding a discrimina-
tion lawsuit on behalf of the women. Furthermore, if the company has
adopted a facially-neutral employment practice (i.e., “All hires for
janitorial services for the new section will be on an independent con-
tract basis”) that nevertheless discriminates against the women, then
there is no reason why the women should be automatically precluded
from bringing a disparate impact claim.

However, where there is a disparate impact claim in such cases,
the availability of something akin to the business necessity defense
becomes a major issue.'™ With this defense, an employer could raise
economic reasons for hiring new workers as independent contractors.
Without this defense, any amendment that adds independent contrac-
tors as a separate classification of worker could open the door for
federal discrimination laws to be used as a back-door equal pay law for
independent contractors vis-a-vis employees, at least whenever the in-
dependent contractors are members of a protected class.

There are valid reasons for not permitting the statutes (o be used
in this way. If the purpose of discrimination law is to combat discrimi-
nation, then it should not serve as a general purpose weapon against
the disturbing trend towards greater reliance on independent contrac-
tors and contingent labor, and any effort to limit the ability of a com-
pany to contract out its work for broader reasons of economic fairness
should be dealt with more directly. In addition, allowing the statute to
be used in this way would yield an ironically discriminatory result, for
workers who are not in a protected group would have no like cause of
action under the statute,

The Perritt proposal of redefining any independent contractor
who does not have employees of her own as a statutory employee raises
even greater policy problems concerning cross-classification claims.'
Under this approach, the solo independent contractor would be
deemed an employee and thus afforded a legal status equal to that of

178 Title VII provides that in disparate impact cases, a defendant may avoid liability by estab-
lishing that the challenged employment practice is “job related for the position and consistent
with business necessity.” 42 U.S.C. § 2000¢-2(k) (1) (A) (1994). For general analyses of the business
necessity defense, see Susan 8. Grover, The Business Necessity Defense in Disparate Impract Discrimi-
nation Cases, 30 Ga. L. Riv. 387 (1996); Andrew C. Spiropoulos, Defining the Business Necessity
Defense to the Disparate Impact Cause of Action: Finding the Golden Mean, 74 N.C. L. Ruv. 1479
(1996).

17 See Perritt, supra note 14, at 1039,
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a more traditional employee, whereas an independent contractor with
workers on her payroll would receive absolutely no protection.'®

Concededly, the economic realities test would obviate much of
the difficulty concerning cross-classification claims in that the initial
threshold finding of who is an employee would, if answered affirma-
tively, automatically put the independent contractor-turned-employee
on equal footing with any “regular” employee. However, as noted
above, the economic realities test is hardly an easy one to apply and,
like the Perritt approach, is likely to exclude many individuals from
protection without good reason.'®!

D. Temporary Help Agencies

The growth of temporary help agencies not only reflects the
general expansion of the contingent workforce, but also raises the
important issue of whether workers who are hired and paid by these
agencies can maintain a discrimination action against the companies
to whom they are leased." The United States District Court for the
Southern District of New York, in the leading case of Amarnare v.
Merrill Lynch, Pierce, Fenner & Smith, Inc., addressed this question
within the context of a motion for dismissal and concluded that it
would be possible for someone to be an employee of both a temporary
help agency and a firm that leased that individual's services."®® The
dispute involved a worker who was employed by a temporary help
agency and sent to work at Merrill Lynch.'® Merrill Lynch discharged
her after two weeks, claiming that her work was unsatisfactory.’® The
worker filed suit under Title VII, alleging that she was discharged
without cause or warning, and that no white workers were treated in
that manner.'8

The plaintiff was paid by the temporary help agency yet subject
to the control of Merrill Lynch."” The court applied the “loaned

180 See id.

181 See supra notes 136-38 and accompanying text.

B2 For contrasting viewpoints concerning the statutory rights of temporary help agency
workers and leased employees generally, compare Temporary Employment and the Imbalance of
Power, Developments—Employment Discrimination, 109 Harv, L. REv. 1568, 1647 (1996) with H.
Lane Dennard, Jr. & Herbert R. Northrup, Leased Employment: Character; Numbers, and Labor
Latw Problems, 28 Ga. L. Rev. 683 (1994).

183611 F. Supp. 344, 349-50 (S.1.N.Y. 1984), affd, 770 F.2d 157 (2d Cir. 1985).

184 See id. at 346,

185 See idd.

186 See id.

187 See id. at 349.
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servant doctrine,” a common-law rule which “provides that an em-
ployee directed or permitted to perflorm services for another ‘special’
employer may become that employer’s employee while performing
those services.”'® The court cited favorably other cases applying the
rule in which the courts concluded that someone could be an em-
ployee of two entities, and it held that the plaintiff’s allegations that
she was an employee of both the temporary help agency and Merrill
Lynch were sufficient to deny Merrill Lynch’s motion to dismiss.'™

In addition, the Amarnare court held that the plainiff could also
raise a Title VII claim on the ground that Merrill Lynch “allegedly
interfered with her employment opportunities” with the temporary
help agency.” Recognizing that other courts have permitted Title VII
suits against parties “who are neither actual nor potential direct em-
ployers of particular complainants, but who control access to such em-
ployment and who deny such access by reference to invidious criteria,”
the court concluded that Merrill Lynch may have interfered with the
plaintiff’s employment relationship with the temporary help agency.'!

The broad remedial goals of the statutory amendments we pro-
pose in this Article require that the rationale of Amarnare be incorpo-
rated into their application. Although technically the temporary help
agency is the main independent contractor in such a situation, the
right to pursue a discrimination claim should vest in both the agency
and the worker.

This is the least that could be done for an individual who would
be placed in a difficult position, for it is possible that a temporary help
agency would face conflicting priorities and thus be ambivalent about
pursuing a claim on the worker’s behalf.™ On the one hand, the
agency might want to pursue a discrimination claim for both altruistic
and business reasons. On the other hand, it may fear the loss of

1™ Amarnare, 611 F. Supp. at 844.

189 1.

190 fo

W fd.; see also Sibley v. Memovial Hosp,, 488 F2d 1338, 1842 (D.C. Cir. 197%) (aising
interference with employment theory),

192 Advocates for temporary help workers have expressed concerns over such pussibilitics.
For example, Paul Chapman, Executive Director of The Workplace Project, a non-profit orguni-
wation established to assist temporiary workers, has warned that complaining about discrimination
1o a temporary help agency may result in the agency ceasing to provide work opportunities for
the complainant, See The Rights of Temporary Workers, No Moge Jons, Sept-Oct., 1996, at 1. In
adclition, the editor of Temp Slave!, 4 small-circulation tnagazine by and about temporary workers,
reporis that “[ojne temp placement oflicer said, ‘One client called and asked us not 10 send any
black people, and we didn’t, Wi do whitever the clients want, whether it's rvight or wrong.’
Another reports client requests for *blond bombshells” or *people without aceents.”” Ketfo, Temp
Srave! 2.
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business from a firm that is facing a discrimination complaint from
one of the agency’s leased workers. In such a case, the worker should
have the right to bring the complaint individually. In such circum-
stances, the worker should also be protected from discrimination or
retaliation by the temporary help agency for independently pursuing
a claim against the firm that leased her services.

CONCLUSION

Although the process of gathering labor market data on inde-
pendent contractors is still in its infancy, it is fair to say that the number
of workers who possibly fall into this category is well in the millions
and growing. The common-law test 1o determine employee status ex-
cludes many of these individuals from the protections of federal dis-
crimination laws, and the hybrid and pure economic realitics tests
perform only marginally better. Amending the primary employment
discrimination statutes o explicitly include independent contractors is
the best way to protect these workers in the midst of a changing labor
market.
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