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THE SPECTER OF PERVASIVENESS
Pacifica, New Media, and Freedom of Speech

BY JONATHAN D. WALLACE

Executive Summary

Under the | egal doctrine of pervasiveness, nedia such
as television and radio get nmuch | ess protection from cen-
sorship than do print nmedia. The Suprene Court should
reject the pervasiveness doctrine as a dangerously broad and
vague excuse for speech regulation. |If the doctrine applies
to any nmedium it could arguably apply to all nedia. The
pervasi veness doctrine thus threatens to curtail the First
Amendnent's protection of freedom of speech.

The pervasi veness doctrine relies on a crabbed view of
i ndi vi dual responsibility and property rights. W invite
t he broadcast nmedia into our honmes and al one bear the re-
sponsibility for controlling our children's access. The
pervasi veness doctrine wongly puts such choices in the
hands of politicians and bureaucrats.

Technol ogi cal advances threaten to lead to wi der appli-
cations of the pervasiveness doctrine. As the Internet
expands into one-to-nmany voice or video comrunications,
courts mght decide to treat it as the |egal equival ent of
pervasi ve radi o or TV broadcasts.

+
brought to you by .{ CORE

provided by IssueLab



https://core.ac.uk/display/71341626?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

THE SPECTER OF PERVASI VENESS
Paci fica, New Media, and Freedom of Speech

by Jonat han D. Wl l ace

| nt roducti on

In 1978 the Suprene Court introduced a new rationale
for regul ation of broadcast nedia: the "pervasi veness" doc-
trine.! The court upheld Federal Conmmunications Conmi ssion
regul ati on of indecent radi o broadcasts on the grounds that
they threaten to enter honmes when children m ght be |isten-
ing. Five years later, comuni cations scholar Ithiel de
Sol a Pool commented that authorities could use the perva-
siveness doctrine to justify "quite radical censorship."?2
H s comments proved prescient. |In 1996 Congress passed the
Comuni cati ons Decency Act® to restrict indecent speech on
the Internet; noreover, the executive branch urged two
federal courts to uphold the constitutionality of the CDA
Bot h branches of governnent relied on the rationale that the
Internet, |ike the radi o, pervades househol ds.

Yet the logic of pervasiveness could apply to cable
television, the Internet, and even the print nmedia. |If such
|l ogic applies to any nmedium it could apply to all nedia.

In this way, the pervasiveness doctrine threatens to curtai
severely the First Amendnent's protection of freedom of
speech. The Supreme Court should dispel this specter of
censorship by rejecting the pervasiveness doctrine as a
dangerously broad and vague excuse for regul ati ng speech.

At its root, the pervasiveness doctrine relies on a
stunted view of individual responsibility and property
rights. As consuners, we invite the broadcast nedia into
our hones; they do not walk in of their own accord. The
sane hol ds true of books, newspapers, and conputers with
I nternet connections. |In each case, we have the right to
choose the nmedi um and the responsibility for controlling our
children's access to it. But the pervasiveness doctrine
snatches fromfamlies the responsibility for making such
choices and gives it to politicians and bureaucrats.

Jonat han D. \Wall ace publishes Ethical Spectacle, available
at <http://ww. spectacle.org/> and is coauthor of Sex,
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Laws and Cyberspace (New York: Henry Holt, 1996). He is a
sof tware executive and attorney in New York City.

Pacifica

On Cctober 30, 1973, about 2:00 p.m, a Pacifica net-
work radio station in New York broadcast a recording of
conedi an George Carlin joking about "the words you coul dn't
say on the public airwaves, the ones you definitely woul dn't
say, ever."* A few weeks later, the FCC received a letter
froma man who conpl ained that he had tuned into the station
while driving wwth his son; both were exposed to Carlin's
wordplay. 1In response, the FCC issued a declaratory order
saying that although it could inpose formal sanctions, it
would nerely file the order for reference in case there were
further conplaints against the station.?®

In FCC v. Pacifica Foundation, Pacifica sued the FCC,
all eging that the agency's letter and the regul ations on
i ndecent speech under which it was issued violated the First
Amendnent. The Supreme Court upheld the FCC action on the
grounds t hat

t he broadcast nedi a have established a uni quely
pervasive presence in the lives of all Anericans.
Patently offensive, indecent material presented
over the airwaves confronts the citizen, not only
in public, but also in the privacy of the hone,
where the individual's right to be left al one

pl ainly outwei ghs the First Amendnment rights of an
i ntruder.?®

The Court's introduction of pervasiveness baffled many
coment ators, who questioned why the justices had needl essly
i nvoked a new and unknown justification for the regulation
of broadcasting. "This aberrant approach,” de Sol a Pool
wote in 1983, "could be used to justify quite radical cen-
sorship."’” Since the Suprenme Court had first upheld the
Comruni cations Act of 1934, FCC regul ati on of broadcast
medi a had al ways been based on the doctrine of "spectrum
scarcity."® In fact, for alnobst 20 years after Pacifica,
jurists and comment at ors understood that the Court had not
i ntended pervasiveness to justify regulation of speech in
nmedi a that were not scarce.® Accordingly, the fragnented
Pacifica five-to-four decision--involving several separate
opi nions and barely carrying a majority of the Court--ap-
plied only to radio and television, the two scarce nedi a.
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Note that the FCC order had relied on four argunents
for disapproving the Carlin broadcast: the FCC stated that
"children have access to radios and in nmany cases are unsu-
pervi sed by parents”; that radio receivers are in the hone,
"a place where people's privacy interest is entitled to
extra deference"; that offensive broadcasts may surprise
unconsenting adults; and that "there is a scarcity of spec-
trum space, the use of which the governnent nust therefore
license in the public interest."® Strangely, the justices
commented on the first three argunents but were conpletely
silent on spectrumscarcity, the fornmer |inchpin of broad-
cast speech regul ati on.

In ACLU v. Reno, the 1997 case that held the CDA uncon-
stitutional, Judge Stewart Dal zell summarized the argunents
for limting the pervasiveness doctrine to broadcast nedi a.
"Time has not been kind to the Pacifica decision. Later
cases have eroded its reach, and the Suprene Court has
repeatedly instructed agai nst over-reading the rational e of
its holding,” he wote.! After probing the neani ng of
pervasi veness and its application to other nedia, Judge
Dal zel | concl uded that the concept has no neani ng outside
t he broadcast context.!? He relied on a 1994 Suprene Court
case, Turner v. FCC, in which the Court concluded that cable
is not |ike broadcast because it "does not suffer fromthe
inherent imtation that characterizes the broadcast nedi-
um " namely scarcity. !

Judge Dal zel | assuned, though wongly, that by hol di ng
in Turner that cable was not scarce, the Court signal ed that
it would not regard cable as pervasive. He argued that
cabl e and broadcast are equally pervasive. |[If a child
turns on a TV set and is surprised by a pornographic film
it is not relevant whether the i mage entered the house
t hrough broadcast waves or a cable. Wereas the pro-CDA
forces used this sane argunent to support the proposition
t hat cabl e--and nmuch el se--shoul d be regul at ed, Judge Dal -
zel|l reached the opposite conclusion. The Suprene Court
declined to apply full broadcast-style regulation to cable,
he found; that is, in the absence of spectrum scarcity,
pervasi veness is not a distinct basis for regul ation.

Neverthel ess, in the sanme nonth in which the ACLU v.
Reno opinion issued, the Suprene Court underm ned Judge
Dal zel | ' s argunent.
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Cabl e Tel evi si on: How Pervasi ve?

The 1996 case of Denver Area Educational Tel econmuni ca-
tions Consortiumyv. FCC dealt with the constitutionality of
a federal law requiring cable providers to prohibit indecent
progranmm ng on certain public access or | eased access chan-
nels or, alternatively, to "reverse bl ock" such progranmm ng
(that is, withhold it absent a viewer's witten request).?®
A mgjority of the Court upheld as constitutional under the
First Amendnent the section of the law permtting cable
providers to prohibit indecent progranms on | eased access
channels. The Court regarded as unconstitutional the sane
grant of perm ssion regarding public access channels, as
wel |l as the reverse bl ocking provision.

I n deci ding Denver, many of the justices referred to
Pacifica's pervasiveness | anguage as the source of Con-
gress's authority to regul ate i ndecent programm ng on cabl e.
Justice Stephen Breyer, witing for the plurality, approv-
ingly summari zed Pacifica' s finding that "'the broadcast
medi a have established a uni quely pervasive presence in the
lives of all Anmericans,'" and that "'patently offensive,

i ndecent material . . . confronts the citizen, not only in
public, but also in the privacy of the hone,' generally

wi thout sufficient prior warning to allow the recipient to
avert his or her eyes or ears."15

Justice Breyer went on to relate those findings to
cable. "All these factors are present here. Cable televi-
sion broadcasting,"” he wote, "is as 'accessible to chil-
dren' as over-the-air broadcasting, if not nore so."v
Cabl e tel evision, including public access, has "'established
a uni quely pervasive presence in the lives of all Ameri-
cans.'"1®

I n Denver, the Court discounted its finding in Turner
that cabl e does not suffer the spectrum scarcity that tradi-
tionally justified the regul ation of broadcasts. Although
cable's lack of scarcity clarified the nust-carry rules at
issue in Turner, "it has little to do with a case that in-
vol ves the effects of television viewing on children."?®
The Denver plurality regarded cable and broadcast as quite
simlar in terns of "how pervasive and intrusive that pro-
granming is."?%

Justice John Paul Stevens agreed in a concurring opin-
ion. He held that the |egislation considered was desi gned,
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not to suppress a certain formof expression disfavored by

t he governnent, but rather "to protect children from sexual -
ly explicit programm ng on a pervasive nmedium"?2! A few
lines later, he repeated: "Although i ndecent speech is pro-
tected by the First Anendnment, the Governnent may have a
conpelling interest in protecting children fromindecent
speech on such a pervasive nedi um"??

Justice David Souter's separate concurrence |ikew se
cited the Court's forgiving standard of review, set forth in
Pacifica, for regulating pervasive speech. He approvingly
noted that the restrictions on indecent speech at issue in
Pacifica did not effect a conplete ban but instead regul ated
broadcasts that were "easily available to children,” due to
their being "readily received in the household and difficult
or inpossible to control wi thout inmediate supervision."?
As did Justice Breyer, Justice Souter distinguished Turner
on the grounds that although cable may differ from broad-
casting with respect to access requirenents, the character-
istics of radio that render broadcast indecency threaten-
ing--"its intrusion into the house and accessibility to
children"--likewi se afflict cable television.?

Justice Sandra Day O Connor concurred on the constitu-
tionality of the | anguage regardi ng | eased access channel s
but di ssented fromthe portions of the plurality opinion

hol di ng the public access | anguage unconstitutional. Here,
too, the all eged pervasiveness of cable nmade all the differ-
ence. "Cable television, |ike broadcast television, is a

medi um that is uniquely accessible to children,” she argued,
"and of course, children have equally easy access to public
access channels as to | eased access channels." 2°

Even Justi ce Ant hony Kennedy, joined by Justice G ns-
burg, dissenting, did not repudiate Pacifica' s pervasiveness
doctrine as applied to cable. He acknow edged that cable
"can bring indecent expression into the honme of every cable
subscri ber, where children spend astoundi ng anounts of tine
wat ching television."?® Although tacitly acknow edgi ng that
t he pervasi veness of a nmedi um supports a conpelling govern-
ment interest in regulating it, Justice Kennedy denied that
the statutory provisions considered were narrow y enough
tailored to withstand scrutiny.?

Only Justice Clarence Thomas, joined in his dissent by
Chi ef Justice WIIiam Rehnqui st and Justice Antonin Scali a,
di scredited the rel evance of the pervasiveness doctrine.
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Justice Thonas woul d have upheld all three statutory sec-
tions under review, relying on the theory that cable provid-
ers own their networks no | ess than bookstores own their
shelves. Al private parties nerit equal standing under the
First Amendnent, and each shoul d have conplete discretion to
deci de what expressions to offer the public. Justice Thomas
made the Denver case's nost straightforward decl aration of
principle: "The text of the First Amendnent nmakes no dis-
tinction between print, broadcast, and cable nedia."?®

Justice Thomas al one seened to believe that the Court
had failed to pursue the inplications its 1994 Turner hol d-
i ng:

I n Turner, by adopting much of the print paradi gm

. we adopted with it a considerabl e body of

precedent t hat governs the respective First Anend-

ment rights of conpeting speakers. In Red Lion [a

case relying on spectrumscarcity], we had legiti-

m zed consideration of the public interest and

enphasi zed the rights of viewers, at least in the

abstract. Under that view, "it is the right of

the viewers and listeners, not the right of the

broadcasters, which is paranount." . . . After
Turner, however, that view can no | onger be given
any credence in the cable context. It is the

operator's right that is preem nent.?°

|f cable is indeed |ike print, then the pervasi veness
doctrine should apply to neither or both. Justice Thomas's
sinpl e but powerful conparison underm nes any basis for
classi fying one nedium as pervasive and the other as not.

The Court again supported the applicability of Pacifica
to cable in March 1997 when, w thout issuing an opinion, it
uphel d the decision of the three-judge court in Playboy
Entertai nment Goup v. U .S. % Arguing under the burden of
very unsynpat hetic facts, Playboy sued to invalidate a CDA
provi sion requiring cable providers to scranble indecent
prem um channel s conpletely. 1In many areas with ol der
t echnol ogy, such channels resist scranbling and every few
m nutes the picture straightens out, to give a partial view
of an indecent inmage. In sone areas, the audio signal
conpletely defies scranbling, |eaving what the three-judge
panel called "orgiastic nobans and groans" audi bl e even when
the inages are not visible.3 The cable industry calls the
availability of partial signals to nonsubscribers "signa
bl eed. "% Pl ayboy argued that requiring upgraded scranbling
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t echnol ogy woul d prevent many providers fromoffering such
prem um services at all. The statute offered another alter-
native: instead of conplete scranbling, cable providers
coul d provide indecent channels between the hours of 10 p. m
and 6 a. m3

The panel denied Playboy a prelimnary injunction
agai nst enforcing the statute, finding that signal bleed
i ndeed exposed children "to sights and sounds from sexual ly
explicit programm ng" before their parents could do anything
about it.3 The judges noted acerbically that "no evidence
was presented of any consuner desire to receive 'signa
bl eed." Moreover, plaintiffs make no claimthat 'signal
bl eed' itself is constitutionally protected. "%

Though it coul d have chosen narrower grounds for decid-
ing the case, the three-judge panel chose the pervasiveness
doctrine as its rationale for denying relief to Playboy. It
concl uded that there was no evidence that "the public inter-
est is served by permtting signal bleed to invade nonsub-
scribers' hones, particularly in view of our interest in
protecting children froma pervasive nedi umwhich transmts
sexual ly explicit sounds and images."* The panel relied on
Denver, noting that "the Suprenme Court in its consideration
of freedom of speech under the First Amendnent has recog-
ni zed the need to protect children fromsexually explicit
material, particularly in the context of a pervasive nedi-
um "3  The judges concluded, "W whol eheartedly agree with
the plurality's finding in Denver that cable television is
now ' uni quely pervasive.'"38

Though the three-judge panel finished hearing evidence
and argunents in May 1996, it decided to delay its decision
until after the Suprenme Court decided Denver. \WWereas
Denver turned on Congress's authority to authorize third
parties to ban speech, Playboy confronted the censorship
issue nore directly. That is, it involved a | aw that
directly reqgqul ated speech. The Suprene Court subsequently
affirmed the Playboy decision, strongly inplying that it
t hought the court bel ow had read Denver correctly.

Denver and Pl ayboy together support the proposition
that, using pervasiveness as its rationale, Congress can
apply al nost any sort of regulation, short of an outright
ban, to indecent programm ng on cable television. The
definition of indecency used in Pacifica, |later enbodied in
FCC regul ations, and at issue in the Playboy case, happens
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to be the sane one Congress tried to apply to the Internet.

The I nternet: Not Pervasive

Proponents of the CDA deliberately adopted the defini-
tion of indecency that the FCC and the courts had refined
over many years. Many advocates of the proposition that
Congress could regulate Internet indecency argued that the
Internet, |ike broadcast television, is pervasive. As Sen.
Dan Coats (R-Ind.) remarked during the June 1995 debate on
the CDA, "The Internet is |like taking a porn shop and putt-
ing it in the bedroom of your children and then saying, 'Do
not | ook."'"?3°

It seens that the CDA' s supporters were a bit ahead of
their tinme. The Suprenme Court had not yet deci ded Denver
so it remai ned uncl ear whether Pacifica could apply to cable
television, let alone to the Internet. At the CDA trial
t he governnment experts attenpted to apply the pervasiveness
doctrine to the Internet by using key words such as "Little
Wnen" and "Snow White" to denonstrate the dangers of |et-
ting children surf the Internet.?°

The three-judge panel in ACLU v. Reno understood the
consi derabl e influence that Pacifica had on their case. |If
Pacifica did not apply to cable television, it could not
i magi nably apply to the Internet, a nediumnuch less |ike
television. On the other hand, the pervasiveness doctrine,
if freed fromspectrumscarcity, mght roamlike a specter
across all nedia, electronic and traditional. 1In his con-
curring opinion, Judge Dal zell held that Pacifica could not
possi bly be construed to apply to the Internet--because, as
he wongly thought, Turner had made clear that the Suprene
Court would not extend Pacifica to cable. In his view, the
Court, in Pacifica and nore recent cases, had clearly
evinced an intention to limt the pervasiveness doctrine to
scarce broadcast nedia.* He characterized Pacifica as a
deci sion "addressing the proper fit between broadcasting and
the First Amendnent,"*? and noted that the government's
argunent "al so assunes that what is good for broadcasting is
good for the Internet."4

Judge Dal zel | found decisive the Suprene Court's refus-
al to apply broadcast rules to cable in Turner. "Turner's
hol di ng confirns beyond doubt that the holding in Pacifica
arose out of the scarcity rationale unique to the underlying
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t echnol ogy of broadcasting, and not out of the end product
that the viewer watches."% Poignantly, in light of the
subsequent Denver opinion, Judge Dal zell affirnmed that there

is no difference between cable and broadcast. "Fromthe
vi ewer's perspective, cable and broadcast tel evision are
identical. . . . Whether one receives a signal through an

antenna or through a dedicated wire, the end result is just
television in either case."* He believed that by "declin-
ing to extend broadcast's scarcity rationale for cable, the
Suprene Court also limted Pacifica, the holding of which
flows directly fromthat rationale."* Hi s conclusion was
that "tinme has not been kind to the Pacifica decision.

Later cases have eroded its reach, and the Suprene Court has
repeatedly instructed agai nst overreadi ng the rational e of
its holding. "%

Judge Dal zell| wisely saw fit to nake a second argunent
(though he apparently regarded it as uninportant; he rele-
gated it to a footnote). Even if Pacifica applied to non-
scarce nedia, the Internet could not be considered pervasive
because it was nore conplicated to access than tel evision
was:

| note here, too, that we have found as a fact

t hat operation of a conputer is not as sinple as
turning on a television, and that the assaultive
nature of television . . . is quite absent in
Internet use. . . . The use of warnings and head-
ings, for exanple, wll normally shield users from
imredi ate entry into a sexually explicit Wb site
or newsgroup nessage. . . . The Governnent may
wel |l be right that sexually explicit content is
just a few clicks of a nouse away fromthe user
but there is an i mense | egal significance to

t hose few clicks. 4

A nonth after the decision in ACLU v. Reno was i ssued,
a three-judge panel in the Southern District of New York
deci ded Shea v. Reno, *° a conpani on case involving the CDA
The Suprene Court had issued its Denver opinion in the
interim The Shea panel carefully distinguished Denver
along the sane lines as Judge Dal zell's footnote, noting
that "it takes several affirmative steps for a user to gain
access to material through an interactive comruni cations
service. Indecent content on the Internet ordinarily does
not assault a user without warning. . . ."®°
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In late June 1997, the Suprene Court issued its |ong-
awai ted decision in ACLU v. Reno.® The justices unani nous-
|y adopted the argunent from Judge Dal zell's footnote and
fromthe Shea case, holding that the Internet is not perva-
sive. Quoting the district court opinion, the Court noted
that "the receipt of information on the Internet requires a
series of affirmative steps nore deliberate and directed
than nerely turning a dial."® Using a slightly different
vocabul ary to address the pervasiveness doctrine, the Court
added that "the Internet is not as 'invasive' as radio or
t el evi sion. "%

The Pervasi veness of Pervasiveness

The law s trajectory fromPacifica to the CDA well
illustrated the civil libertarians' dire predictions of the
slippery slope. In Pacifica, the Court felt particularly at
ease with the fact that it was reviewing an adm nistrative
sanction, one not even involving a fine (though the Court
indicated that it mght reach a different result in review
ing a crimnal statute).® Yet the pervasiveness doctrine
the Court introduced under such confortable circunstances
resurfaced in argunents for the CDA, a crimnal statute
creating new felonies for indecent comunication on the
Internet. The Pacifica radio station had received a criti-
cal letter inits FCC file; a defendant convicted under the
CDA woul d face fines and up to two years in prison.>

Pacifica created a nonster and Denver let it out of the
cage. Utimately, any nediumcould qualify as pervasive.
G ven the aimof a communications nediumto communi cate, al
purveyors of nedia want to pervade the environnents of their
audi ences. So far, the Supreme Court has limted the perva-
siveness doctrine to only the nost personal of spaces, such
as the hone.® But each year we consune nore nedia within
the home and fewer outside it. Books, newspapers, maga-
zines, radio, television, cable, and the Internet now all
enter the hone. Certainly a child is as likely to flip
through a parent's copy of the nmagazine Playboy as to find
an i ndecent show on cable. Even the Bible, which pervades
Ameri can househol ds, contains many explicit scenes, as
Justice Brennan wittily pointed out in a footnote to Pacifi -
ca.* The case cited by the FCC and Pacifica as precedent
for the pervasiveness doctrine applied to a citizen's right
not to receive intrusive U.S. mail .58
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The Court woul d have done better not to create the
pervasi veness doctrine. It did not need the doctrine for
Paci fica; spectrumscarcity would have provided a sufficient
rational e under the Court's broadcast precedents. (Al though
the scarcity doctrine itself seens shaky, that issue lies
outside the scope of this paper.) By freeing the pervasive-
ness doctrine fromthe scarcity rationale in Denver, the
Court went down an intellectually nuddl ed and dangerous
road. Wy do several clicks of the renpote control necessary
to turn on the cabl e-equi pped television and to switch
channels differ profoundly fromthe nouse clicks required to
search the Internet? Wuld it not be easier to stunble on
i ndecent scenes in a book than to find themon cable? If
so, how can we justify the |egal distinction between print
and cable, and on what grounds?

Al t hough in Reno v. ACLU the Suprenme Court appears to
have dropped an iron gate in front of the ravening Pacifica
nmonster, the case may not mark the | ast appearance of the
pervasi veness doctrine--not even where the Internet is
concerned. \Wat happens when the Internet becones a predom
inant platformfor delivering of broadcastlike one-to-many
voi ce or video communi cations, through stream ng applica-
tions such as Real Audio or CuSeeMe? WII| courts treat such
programm ng as protected Internet content under ACLU v. Reno
or as pervasive broadcasting under Pacifica and Denver?

At its root, the pervasiveness doctrine denigrates
property rights, personal freedom and individual responsi-
bility. Each nedia source--be it a book, television, cable
box, or conputer connected to the Internet--constitutes an
article of privately controlled property. None of those
i nani mate objects can force its way into a house. Rather,
each of us has the right to bring certain nedia sources into
our honmes. Congruently, we each nust bear the responsibili-
ty for how our nedia choices affect our children. Notwth-
standing the fact that opportunistic politicians have em
braced "fam |y values" as a ploy for increasing state power,
famlies can devel op and express their values only by freely
exercising the right to choose anobng a variety of nedia
sources and nessages. The pervasiveness doctrine has al -
ready excused the violation of free speech and property
rights in broadcast and cable nedia. Courts nust stop this
perni cious and slippery doctrine before it roans any fur-

t her.
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Concl usi on

Gven its decision in ACLUv. Reno that the Internet is
not a pervasive nedium the Supreme Court should at the
first opportunity reconsider Denver, Pacifica, and the
appropri ateness of the pervasi veness doctrine. Any other
approach woul d encourage censorship to spread to the Inter-
net, other electronic nedia, and even print nmedia. The
Court should guarantee that the principles of property
rights and individual responsibility pervade our |ives and
stop worrying whether the nedia do.
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