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REVIEW OF THE NEGOTIATION OF THE MODEL PROTOCOL ADDITIONAL TO THE
AGREEMENT(S) BETWEEN STATE(S) AND THE INTERNATIONAL ATOMIC ENERGY AGENCY
FOR THE APPLICATION OF SAFEGUARDS (INFCIRC/540 (Corrected))

VOLUME Il. IAEA COMMITTEE 24:
MAJOR ISSUES UNDERLYING THE MODEL
ADDITIONAL PROTOCOL
(1996-1997)

1. INTRODUCTION

Volume | of this Review traces the origins of the Model Additional Protocol. It covers the
period from 1991, when events in Iraq triggered an intensive review of the safeguards system,
until 1996, when the IAEA Board of Governors established Committee 24 to negotiate a new
protocol to safeguards agreement. The period from 1991-1996 set the stage for this negotiation
and shaped its outcome in important ways.

During this 5-year period, many proposals for strengthening safeguards were suggested and
reviewed. Some proposals were dropped, for example, the suggestion by the IAEA Secretariat to
verify certain imports, and others were refined. A rough consensus was established about the
directions in which the international community wanted to go, and this was reflected in the draft
of an additional protocol that was submitted to the IAEA Board of Governors on May 6, 1996 in
document GOV/2863, Strengthening the Effectiveness and Improving the Efficiency of the
Safeguards System - Proposals For Implementation Under Complementary Legal Authority, A
Report by the Director General. This document ended with a recommendation that, “the Board,
through an appropriate mechanism, finalize the required legal instrument taking as a basis the
draft protocol proposed by the Secretariat and the explanation of the measures contained in this
document.”

GOV/2863 contained three annexes that were essential to understanding the proposals from the
Secretariat. Annex 1 contained a legal analysis that described which strengthening measures
were to be pursued on the basis of existing authority and which required complementary
authority. Annex 2 was an annotated outlined of the enhanced information to be provided to the
IAEA in the proposed expanded declaration, and Annex 3 was the draft of the Secretariat’s
proposed Additional Protocol. The draft in Annex 3 served as the starting point for the
deliberations of Committee 24. For convenience, the three annexes contained in GOV/2863 are
reproduced in annexes to this volume.

This Volume describes in detail how the Model Additional Protocol emerged from this process.

1.1 Objectives

There are two equally important objectives of the analysis of the negotiating history of
INFCIRC/540.
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The first objective is to determine the correct interpretations of the protocol in terms of what
each part of the protocol means, what it does not mean, and what ambiguities there are in its
meaning. These interpretations are based on:

(i) Identification of each proposed change in protocol language;

(if) The reasons, if any, given for the proposed change;

(iif) The opposition to the change and the reasons given, if any:

(iv) The position taken by the Committee 24 chairman and his reasons in respect to
each proposed change; and

(v) The decisions of the Committee at various points in the development of the text,
these decisions being primarily reflected in acceptance of or counter proposals
to the chairman’s proposed language.

The second objective is to identify considerations for further study or for further strengthening of
safeguards. These include the following possibilities, not all of which are fully addressed within
the scope of this study:

(1) Strengthening measures that the Secretariat has not proposed to the Board;

(2) Strengthening measures, other than those in the draft protocol, that the
Secretariat has proposed to the Board but the Board has not approved or has
approved only in part; and

(3) Strengthening measures proposed by the Secretariat in the draft protocol and
other measures considered by Committee 24 but not fully included in
INFCIRC/540.

1.2 Background

Shortly after the Director General reported to the Board in August 1991 that Irag was in non-
compliance with its safeguards agreement (GOV/2530/Add.1), the Secretariat began an intensive
review of the comprehensive safeguards system that was applied in accordance with the Model
Safeguards Agreement used for NPT non-nuclear-weapon states, INFCIRC/153(Corrected). It
began submitting to the Board of Governors a series of GOV and GOV/INF documents on
measures for strengthening safeguards. Some of the steps to strengthen safeguards that were
identified could, in the view of the Secretariat, be carried out under the authority of existing
INFCIRC/153 safeguards agreements and were addressed by the IAEA Board of Governors
promptly. These early efforts to strengthen safeguards are traced in Volume I. However, most
steps identified to strengthen safeguards, in the Secretariat’s view, required additional legal
authority. These proposals were refined through a process of continuing dialogue with Member
States in the period 1992-1996 and were eventually included in the Secretariat’s draft of a model
protocol that was submitted to the Board of Governors in May 1996 in document GOV/2863,
Strengthening the Effectiveness and improving the Efficiency of the Safeguards System:
Proposals for Implementation under Complementary Legal Authority.

At its June 1996 meetings, the Board of Governors (GOV/OR.898/193-100) concluded that the
examination of a draft model protocol would provide opportunities to find precise language
striking a balance between the concerns of states and the need to ensure the efficiency and
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effectiveness of the measures proposed. It decided to establish a Committee with the task of
drafting a model protocol. The work of the Committee was to be based on the draft protocol
contained in Annex Il to document GOV/2863 and taking into account, inter alia, the
explanations of the measures contained in that document and the discussions on the matter in the
Board. This “Committee on Strengthening the Effectiveness and Improving the Efficiency of the
Safeguards System” was designated as Committee 24 and held its first series of meeting in July
1996.

There were six complete drafts of the protocol, and for convenience of reference in this report
they are numbered 1 through 6. The first three, prepared by the Secretariat, and the second three
prepared by the chairman of Committee 24 were:

Draft 1: Annex Il of the “Discussion Draft” of 21 November 1995, which was
considered at the December 1995 meetings of the Board of Governors.

Draft 2: Annex 111 of “Discussion Draft I1” of 27 February 1996, considered at the
March 1996 Board.

Draft 3: Annex Ill of GOV/2863, 6 May 1996, considered at the June 1996 Board
and the July and October 1996 meetings of Committee 24.

Draft 4: GOV/COM.24/Chairman’s W.P.2 Rolling Text (18 October 1996, discussed
at the January 1997 Committee meetings.

Draft 5: GOV/COM.24/Chairman’s W.P.2 Rolling Text/REV.1/ADD.1-4 (29
January 1997), also considered at the January meetings.

Draft 6: GOV/COM.24/Chairman’s REVISED TEXT (5 February 1997) considered
at the Committee’s final meetings in April 1997.

The chairman also prepared several intermediate drafts of parts of the protocol that received
more extensive comments.

Following completion of its work, the Committee submitted its report to the Board, which met in
special session on 15 May 1997 to consider the Committee 24 report. Its discussions were
straightforward with no surprises and are recorded in GOV/OR.913-914. The Board considered
and adopted the Committee’s recommended actions, including approval of the Model Protocol,
without change (GOV/OR.914/166-67).

The final version was published by the IAEA as Model Protocol Additional to the Agreement(s)
between State(s) and the International Atomic Energy Agency for the Application of Safeguards
and was published in INFCIRC/540 (Corrected) in September, 1997.

1.3 Issues

The majority of issues that arose in the course of Agency efforts to strengthen safeguards can be
traced in the evolution of individual articles in INFCIRC/540. However, some of the most
fundamental issues involve more than one article and cannot be handled under individual articles
without duplication and repetition. Examples of this are the constitutional issues of the rights of
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individuals or access by IAEA inspectors to private property. One example is whether the
protocol would require states to introduce laws and regulations to cover a host of private-sector
activities not involving nuclear material. The solution adopted by the Committee in this case
was the “every reasonable effort” approach, which appears in articles 2.b., 5.b., 5.c., and 9.

Some of the issues that encompass several articles were more technical in nature and not of
fundamental importance. Nevertheless, they still raise the question of how to deal with them
without excessive duplication and repetition. One example, which involved articles 2.a.(v),
2.a.(vi)(a) and 2.a.(vii)(b), is what information on nuclear material that did not require material
accountancy measurements would be provided to the Agency.

The major or key issues, both those that involved only a single article and those that involved
more than one article and that cannot be handled readily under a single article, are presented
below. The article-by-article development of all the articles is presented in VVolume I11.

1.4 Format
The following format is used for each issue:

* Issue title

* Description of the issue, including relevant INFCIRC/540 (Corrected) text
* Background

* Alternative proposals

* Analysis

* Interpretation

* Considerations for further review

For each issue the development of INFCIRC/540 is traced by citations from the Secretariat
documents presented to the Committee, drafts and proposals presented by the chairman and by
states, and the records of the Committee discussions. The comments by states that are included
are generally limited to substantive objections and suggested changes. Requests for clarification
or elaboration have been omitted, although it is recognized that such comments were sometimes
veiled objections.

For ease of reference, the final formulation of the text as it appears in INFCIRC/540 (Corrected)
is included at the front of the discussion of each issue using a different type font. For
convenience in referencing the many citations, the following conventions are used:

e Board of Governors documents are designated GOV/....., e.g., GOV/2807;

e Board of Governors information documents are designated GOV/INF/.....,
e.g., GOV/INF/680;

e Official records of the Board of Governors are designated GOV/OR.
followed by the meeting number and paragraph number, e.g.,
GOV/OR.688/125;
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e Committee 24 documents are designated by a number and title, e.g., W.P. 19,
although many had only a title and were attachments to Committee ORS;

e Official records of Committee 24 are designated as OR and the meeting
number and the paragraph number, e.g., OR.55/125, or just the paragraph
number when several citations from the same OR are made. It is important to
keep in mind that the ORs are summary records and do not necessarily
contain complete quotes of the speaker. Moreover, the ORs do not cover the
many private or informal negotiations that frequently took place between
delegates and with the chairman, particularly on difficult issues.

A standard convention used in the text of the protocol is that “...” (three periods) represents
unchanged text. A second convention used is that “.....” (five periods) represents the name of the
state. A convention used by the chairman of Committee 24 in his drafts is that text in dispute is
presented in square brackets, i.e. [].
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2. NEED FOR ADDITIONAL LEGAL AUTHORITY

Relevant INFCIRC/540 (Corrected) text

Foreword

This document is a model Additional Protocol designed for States having a Safeguards
Agreement with the Agency, in order to strengthen the effectiveness and improve the
efficiency of the safeguards system as a contribution to global nuclear non-proliferation
objectives. The Board of Governors has requested the Director General to use this Model
Protocol as the standard for additional protocols that are to be concluded by States and
other parties to comprehensive safeguards agreements with the Agency. Such protocols
shall contain all of the measures in this Model Protocol. ... In conformity with the
requirements of the Statute, each individual Protocol or other legally binding agreement
will require the approval of the Board and its authorization to the Director General to
conclude and subsequently implement the Protocol so approved.

2.1. Description

Agency comprehensive safeguards agreements give the Agency the authority to apply safeguards
measures on specified forms of nuclear material. However, the measures being considered for
strengthening these safeguards extended to other forms of nuclear material, to nuclear fuel cycle
activities, to non-nuclear material, and to locations not covered in these agreements. Hence, the
issue arose as to whether the Agency could apply the strengthening measures under the terms of
existing agreements interpreted broadly or whether additional legal authority would need to be
provided to the IAEA. The foreword of INFCIRC/540 (Corrected) addresses the issue of
additional legal authority.

2.2. Background

In February 1992 the Board discussed the Secretariat’s proposals in GOV/2568 of 20 January
1992 for strengthening safeguards through the (1) reporting and verification of the export,
import, and production of nuclear material and (2) reporting and verification of the export,
import, and production of sensitive equipment and non-nuclear material. At the outset, the
Secretariat proposed that these measures be implemented on a voluntary basis. However, some
of them clearly went beyond the measures specified in comprehensive safeguards agreements
and raised the issue of additional legal authority if they were to be required.

2.3. Alternative proposals

Although the question of the legal authority for strengthening Agency safeguards was an issue
early in 1992, it was not until February 1995 that alternative approaches were well articulated.
This was done by the Secretariat in GOV/2784, Strengthening the Effectiveness and Improving
the Efficiency of the Safeguards System, A Report by the Director General, which suggested that
either existing safeguards agreements could be construed properly or new authorities could be
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made explicit in a new agreement. These alternatives were set forth in paragraph 22 of
GOV/2784, which defined two alternative proposals:

(1) The existence of an obligation on the Agency -- to effectively verify both the
non-diversion of declared material and the absence of non-declared material --
implies that the provisions of the safeguards agreements should be interpreted so
as to enable the Agency to fulfill that obligation.

(2) While there may be obligations on the Agency in safeguards agreements, the
authority necessary to implement specific measures to fulfill those obligations
must be explicit.

2.4. Analysis

The earliest comment relevant to the need for additional legal authority to strengthen safeguards
was in the U.S. plenary statement at the September 1991 IAEA General Conference, which
included:

States should permit the Agency to make full use of its powers. The standard safeguards
agreement signed by Parties to NPT had long provided for special inspections of undeclared
facilities, and States should now agree to allow the Agency to exercise its full authority. The
system should be strengthened in ways that would facilitate the early detection of undeclared
nuclear activities. (GC(XXXV)/OR.333/1128-130)

Of course, at this time, the suggestion had not yet emerged that there be a new legal instrument
to strengthen safeguards, and there were no specific proposals for strengthening safeguards. The
U.S. plenary statements at the 1992-1994 General Conferences did not refer to the need for
additional legal authority for strengthening safeguards.

In GOV/INF/680 of 10 February 1993 on The Relevance of Certain Aspects of the Chemical
Weapons Convention to Efforts to Strengthen Agency Safeguards, the Secretariat suggested that
various CWC measures could be applied under existing comprehensive safeguards agreements.
At the Board that month, only Germany commented on the legal aspects, stating that the
proposals contained in GOV/INF/680 would need to be examined further in the light of national
legislation (GOV/OR.803/95).

In GOV/2657 of 14 May 1993, Strengthening the Effectiveness and Efficiency of the Safeguards
System: Report by the Director General on SAGSI's Re-Examination of Safeguards
Implementation (paragraph 4), the Secretariat reported that SAGSI had concluded that “The
arrangements could draw, inter alia, on the provisions of Part X of the Verification Annex to the
Convention on the Prohibition of Chemical Weapons.” SAGSI concluded that such
arrangements would not require modification of INFCIRC/153. SAGSI did not offer any
judgments on the legal aspects of its more far-reaching enhancements in access to information
and locations nor did the Secretariat.

At the June 1993 Board, Germany said that most of the new arrangements envisaged by SAGSI
would probably not be covered by INFCIRC/153-type agreements and would involve additional
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bilateral arrangements between the Agency and the states concerned (GOV/OR.816/119). The
U.S. supported SAGSI's recommendation that, in order to secure additional rights for the
Agency, the Secretariat develop new protocols to existing safeguards agreements (1108).
Argentina and Brazil felt that, although it was too early to make any detailed judgment, some of
the issues examined by SAGSI had political and legal dimensions that would require detailed
study on the part of the Secretariat (1117-118).

In summing up, the chairman noted that:

(a) some Governors had stated that SAGSI's recommendations had far reaching
legal, political and financial implications and also implications for their national
security, since implementation of those recommendations would mean
significant changes in existing legal and institutional arrangements; and

(b) most Governors agreed with the Director General's view that SAGSI's proposals
required further analysis on the basis of which the Secretariat would submit to
the Board concrete proposals, including their legal, financial and political
implications (1147-148).

The Secretariat’s proposals for proceeding to examine the strengthening of safeguards were
presented in GOV/2698 of 3 November 1993, Strengthening the Effectiveness and Improving the
Efficiency of the Safeguards System: Report by the Director General on the Secretariat's
programme for assessment, development and testing of SAGSI’s recommendations on the
implementation of safeguards. Paragraph 3 stated that the assessment would include the
technical, legal, financial and other implications of SAGSI’s recommendations and that any
strengthening measures that go beyond the scope of the safeguards agreements could only be
implemented with agreement of the States concerned. After extensive discussion that included
references by several states to the importance of the assessment of the legal implications but no
debate on the subject, the December 1993 Board took note of the planned program
(GOV/OR.828 and 829).

During 1994 the Board received two documents on progress in Programme 93 + 2 that addressed
legal authority. One was GOV/INF/737, The Secretariat's Development Programme for a
Strengthened and More Cost-Effective Safeguards System: A progress report by the Director
General, 12 May 1994. Paragraph 58 of this report stated that the legal assessment to be done
would: (i) address the scope of the IAEA's existing authority to carry out the measures being
considered; (ii) identify the extent to which additional authority is necessary; and (iii) describe
legal arrangements or instruments for securing the Agency's right to do so. At the June 1994
Board there were no substantive comments on legal aspects, and the chairman simply noted that
the Board reiterated the importance of the legal aspects of the proposals being examined
(GOV/OR.841/93-4).

The second, GOV/INF/759, Strengthening the Effectiveness and Improving the Efficiency of the
Safeguards System: A report by the Director General, 23 November 1994, elaborated further on
legal aspects, stating (in paragraphs 90-91) that the analysis of associated legal issues was
continuing. It also stated that INFCIRC/153 (Corrected) was drafted in such a way as to leave to
the Agency many of the details of the implementation of safeguards and to that extent many of




THE NEGOTIATION OF THE MODEL ADDITIONAL PROTOCOL
VOLUME II. IAEA COMMITTEE 24: MAJOR ISSUES UNDERLYING THE MODEL ADDITIONAL PROTOCOL (1996-1997)

the measures identified under the program may be interpreted as falling within the existing
authority. This was discussed at the December 1994 Board, with a lot of rhetoric on cost savings
and reducing costs but no substantive commentary on legal aspects. The chairman said that
many Governors had indicated a need for states to be involved in the evaluation of the legal
implications of any proposals and had stressed that the analysis of legal aspects was fundamental
to some of the proposals (GOV/OR.856/182).

GOV/2784 of 21 February 1995, Strengthening the Effectiveness and Improving the Efficiency of
the Safeguards System, A Report by the Director General, stated in paragraph 22 that:

In accordance with Article 31 of the Vienna Convention on the Law of Treaties, a treaty is to
be interpreted in good faith in accordance with the ordinary meaning to be given to the terms
of the treaty in their context and in the light of the object and purpose of the treaty. In
applying this general rule to the interpretation of these agreements, the view could be taken
that the existence of an obligation on the Agency -- to effectively verify both the non-
diversion of declared material and the absence of non-declared material -- implies that the
provisions of the safeguards agreements must be interpreted so as to enable the Agency to
fulfill that obligation. However, another view might be that a restrictive approach to
interpreting these agreements is appropriate, that is to say, that while there may be
obligations on the Agency, the authority necessary to implement specific measures to fulfill
those obligations must be explicit. The legal analysis presented in this report seeks to define
the authority that is explicitly or implicitly laid down in these agreements and points to
instances where complementary authority seems to be necessary.

At the March 1995 Board, Sudan, speaking on behalf of the Group of 77, noted that a number of
measures in document GOV/2784 went beyond existing arrangements and required
complementary authority and advocated further deliberations to define appropriate legal
arrangements (GOV/OR.860/94-95). France, speaking for the European Union, said that the
new measures that went beyond those foreseen by safeguards agreements would require an
additional, explicit and voluntary commitment on the part of the states concerned
(GOV/OR.861/127). Egypt said that for legal reasons a restrictive approach should be preferred
in interpreting safeguards agreements (GOV/OR.861/186-87).

Spain felt that one should avoid being unduly formalistic and explore other possibilities, such as
the Vienna Convention on the Law of Treaties, Article 31.1 of which stated that a treaty “shall be
interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the
treaty and in the light of its object and purpose.” The object and purpose of document
INFCIRC/153 and of the safeguards agreements derived from it was to prevent the diversion of
nuclear material to non-peaceful activities. In his delegation's view, the Director General was
not proposing any measures in open contradiction with document INFCIRC/153 and the
safeguards agreements derived from it but only measures that were in line with the object and
purpose of INFCIRC/153. The Board now had to see whether those measures could be put into
practice without formal amendments either to INFCIRC/153 or to the safeguards agreements
derived from it. If agreement were reached, it might take the form of an interpretative
declaration made by the Board or the General Conference (GOV/OR.862/113-16).
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The Secretariat replied that the Board could opt to interpret the Agency's Statute and document
INFCIRC/153 liberally, but the Secretariat should not read more authority into agreements than
was clearly implied. Prudence was called for in interpreting safeguards agreements that unlike
INFCIRC/153 were bilateral instruments and thus not open to interpretation exclusively by the
Agency. The Secretariat pointed out that there was nothing to prevent states from permitting, on
a voluntary basis, the application of additional measures, but there was a need for something
more stable than voluntary permission, which states could withdraw. The Agency would need
additional authority based on a further legal instrument to be concluded with each state
(GOV/OR.862/154-60). The chairman summarized that the Board endorsed the general direction
of Programme 93+2, while not at this stage taking a decision on any of the specific measures or
on their legal basis (GOV/OR.864/149).

In response to the Board’s request for specific proposals for a strengthened and cost-effective
safeguards system the Secretariat submitted GOV/2807 of 12 May 1995 Strengthening the
Effectiveness and Improving the Efficiency of the Safeguards System: Proposals for a
Strengthened and More Efficient Safeguards System: A report by the Director General.
Paragraph 3 stated the Secretariat had prepared a document consisting of two parts. Part 1
consists of those measures which could be implemented under existing legal authority and which
it would be practical and useful to implement at an early date. Part 2 consists of those measures
that the Secretariat proposes for implementation on the basis of complementary authority. In
paragraph 38 the Secretariat stated that the complementary authority should be on a firm legal
basis, but the form of this basis (an extension of the subsidiary arrangements, an exchange of
letters, or a protocol to the safeguards agreement) should be left to each state in order to take into
account the legal situation of the state and its interpretation of the existing legal authority of the
Agency under its safeguards agreement.

At the June 1995 Board, France stated that the European Union believed that the terms of the
additional legal instruments should be identical for all States concerned, that the instruments
should be legally binding and that they should have the same authority as the corresponding
comprehensive safeguards agreements (GOV/OR.870/110). The U.S. supported the Secretariat’s
approach of needing complementary authority that could take different legally binding forms as
long as their content was the same for all the states, which, in the U.S. view, met the different
needs of different states and obviated the need for a debate on the exact limits of existing powers
(GOV/OR.870/168).

The next document on strengthening the effectiveness and improving the efficiency of the
safeguards system was the Discussion draft of 21 November 1995, the annex to which was Draft
1 of a protocol (a new legal instrument that would grant the Agency new legal authority). At the
December 1995 Board only Germany addressed the legal authority aspects, stating that the legal
authority granted in existing safeguards agreements, in particular the right to conduct special
inspections, gave the Agency an effective means of dealing with situations where recourse to
strict legal procedures was necessary. That would not require additional legal powers for the
Agency, but a new kind of “safeguards culture.” In such cases, the state concerned would be
duty-bound to give its full support to the Agency, as stipulated in paragraph 3 of INFCIRC/153
(GOV/OR.884/1107).
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None of the first three drafts of the protocol included a foreword or any reference to the protocol
as being a legal instrument or providing additional authority. Paragraph 13 of GOV/2863, which
transmitted the third draft of the protocol to the Board, stated that: “The mechanism for granting
this authority would be a protocol additional to comprehensive safeguards agreements between
the Agency and the State or States concerned. A draft protocol is set out in Annex Ill. When
endorsed by the Board, the protocol will be submitted to individual States for their consent. As
is the case with safeguards agreements, each protocol would be submitted to the Board for its
approval, and would enter into force either upon signature or subsequent notification by the
State, following which formal implementation would begin, with the integration of the Part 2
measures into the safeguards system.” From this point on there were no Board or Committee 24
comments on the need for additional legal authority.

The Chairman’s Draft 4 of October 1996 contained a foreword that included “This document is a
model of an additional protocol designed for States having a Safeguards Agreement with the
Agency, willing to strengthen the effectiveness and improve the efficiency of the safeguards
system. ... In conformity with the requirements of the Statute, each individual Protocol concluded
on the basis of this model will require the approval of the Board and its authorization to the
Director General to conclude and subsequently implement the Protocol so approved.” The
Chairman’s Draft 5 of January 1997 added to the foreword that “The Board of Governors has
requested the Director General to use this model Protocol as the basis for additional protocols or
agreements to be concluded by States and other parties to comprehensive safeguards agreements
with the Agency.”

Neither the Committee nor the Board commented on the legal authority aspect of this language,
and with only minor editorial changes it became the relevant operative language of the foreword
to INFCIRC/540.

2.5. Interpretation

Although the issue of whether additional legal authority was needed for many of the proposed
measures for strengthening safeguards was fundamental to many of the decisions of the Board
and Committee 24, it received relatively little debate in either forum. Both the Secretariat and
the member states either wanted new explicit authority or seemed prepared to proceed on the
basis of an assumption of the need for additional legal authority. This would, thereby, avoid a
lengthy and possibly contentious and inconclusive debate as to which measures did and which
did not require additional legal authority. Although suggestions arose that would have permitted
States to use different mechanisms for providing the IAEA with the necessary authorities, a
consensus emerged, and is reflected in the Model Additional Protocol, that a single instrument
was best. This would achieve uniformity and avoid any risk of different interpretations arising.

Although some Board actions during the period from 1991-1997 suggest that the Agency might
have the legal authority to apply protocol measures in states with comprehensive safeguards
agreements that have not concluded a protocol, the fact of the Additional Protocol, itself,
suggests otherwise politically, if not also legally. As a result, obtaining universal adherence to
Additional Protocols is the best, perhaps, the only way, to provide the Agency everywhere with
the authorities contained in the Model Additional Protocol.

11
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3.

“UNIVERSALITY” (TO WHAT STATES IS THE ADDITIONAL
PROTOCOL RELEVANT?)

Relevant INFCIRC/540 (Corrected) text

Title: Model Protocol Additional to the Agreement(s) between ..... and the International
Atomic Energy Agency for the Application of Safeguards

Preamble paragraph 1:

WHEREAS ..... (hereinafter referred to as “.....”) is a party to (an) Agreement(s) between
..... and the International Atomic Energy Agency (hereinafter referred to as the “Agency”)
for the application of safeguards [full title of the Agreement(s) to be inserted]
(hereinafter referred to as the “Safeguards Agreement(s)”), which entered into force on

ey

Foreword:

This document is a model Additional Protocol designed for States having a Safeguards
Agreement with the Agency, in order to strengthen the effectiveness and improve the
efficiency of the safeguards system as a contribution to global nuclear non-proliferation
objectives.

The Board of Governors has requested the Director General to use this Model
Protocol as the standard for additional protocols that are to be concluded by States and
other parties to comprehensive safeguards agreements with the Agency. Such protocols
shall contain all of the measures in this Model Protocol.

The Board of Governors has also requested the Director General to negotiate
additional protocols or other legally binding agreements with nuclear-weapon States
incorporating those measures provided for in the Model Protocol that each nuclear-
weapon State has identified as capable of contributing to the non-proliferation and
efficiency aims of the Protocol, when implemented with regard to that State, and as
consistent with that State's obligations under Article | of the NPT.

The Board of Governors has further requested the Director General to negotiate
additional protocols with other States that are prepared to accept measures provided for
in the Model Protocol in pursuance of safeguards effectiveness and efficiency objectives.

In conformity with the requirements of the Statute, each individual Protocol or other
legally binding agreement will require the approval of the Board and its authorization to
the Director General to conclude and subsequently implement the Protocol approved.

12
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3.1. Description

One of the issues that engaged members of Committee 24, especially the non-nuclear weapon
states (NNWS), was universality, i.e., whether, and to what extent, the Model Additional
Protocol would apply to the five NPT nuclear weapon states (NWS) with voluntary offer
safeguards agreements and to states with INFCIRC/66 safeguards agreements, particularly India,
Israel, and Pakistan. There was general agreement that the additional protocol was being
developed primarily for states with comprehensive safeguards agreements and would apply in its
entirety to them. However, just as in the case when the NPT was being negotiated, NNWS
wished to ensure that the NPT NWS, especially, would not be exempted from its requirements
entirely. As a result, Committee 24 devoted a significant amount of attention to the issue of
universality. The issue arose repeatedly in considering the title, the first paragraph of the
preamble, and the foreword. It is safe to say that without the commitments made by the five
NPT NWS at the meeting of the Board of Governors in 1997 that approved the Model Protocol, a
consensus could not have been reached on that approval.

3.2. Background

The titles of the Secretariat’s first three drafts of the protocol referred only to safeguards
agreements pursuant to the Treaty on the Non-Proliferation of Nuclear Weapons and the Treaty
for the Prohibition of Nuclear Weapons in Latin America and the Caribbean, i.e., comprehensive
safeguards agreements. This was also the case for the first paragraph of the preamble. There
was no foreword in these first three drafts. There were no references to states with non-
comprehensive safeguards agreements, i.e., states with INFCIRC/66-type agreements and
nuclear-weapon states with voluntary offer agreements, in any of those drafts. There were
general calls for universality during the Board discussions leading up to the establishment of
Committee 24, and the debate began in earnest during the first meetings of the Committee in July
1996, when the Committee began discussion of the third draft. Protocol language that explicitly
addressed universality appeared first in proposals by states during and following the July 1996
meetings of the Committee (reproduced in COM.24/3) and was debated at the October 1996
meetings.

3.3. Alternative proposals

As with many of the issues, there were some proposals that were not taken seriously by the
Committee and not pursued. The following three proposals emerged regarding how the
additional protocol would apply to states:

(1) The model protocol should apply only to states with comprehensive safeguards
agreements (India at the March 1995 Board, GOV/OR.861/114).

(2) The model protocol should also apply to non-INFCIRC/153 states, each of
which would select the provisions relevant to its safeguards agreement (Spain in
OR.5/132).

(3) The model protocol should apply to all states (Egypt in OR.5/110).

13
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3.4. Analysis

At the March 1995 Board, India stated that “document GOV/2784 (Strengthening the
effectiveness and improving the efficiency of the safeguards system: “Programme 93+2”) only
applied to INFCIRC/153-type agreements, and that his country was not a party to such an
agreement and could not accept the hint in paragraph 1 of the document that the proposed
measures might subsequently be extended to apply also to other types of agreement”
(GOV/OR.861/114). This view was reflected in the first three protocol drafts prepared by the
Secretariat, the titles of which referred to the Treaty on the Non-Proliferation of Nuclear
Weapons and the Treaty for the Prohibition of Nuclear Weapons in Latin America and the
Caribbean. In their first comments on the title Argentina, Brazil, Germany, and Greece proposed
deleting reference to any specific type of agreement in the title, thereby expanding the potential
applicability of the protocol to states with other agreements in force (W.P. 12, 14, 10 and 9,
respectively). At the October 1996 meetings, the great majority of states supported omission of the
agreement type from the title, while the nuclear-weapon states joined India in arguing that the title
should refer to comprehensive safeguards agreements (OR.21/117, 20, 31, 34 and 42).

By the January 1997 meetings most of the nuclear-weapon states had decided that they would
accept some of the protocol measures, and Russia and the UK supported omission of reference to
comprehensive safeguards agreements in the title. The title in the Chairman’s draft of January
1997 omitted reference to agreement type and was eventually adopted by the Committee. Only
Cuba, India, and Pakistan expressed reservations (OR.49/135-38).

The development of the first paragraph of the preamble closely paralleled that of the title. At the
July 1996 meetings of the Committee, Egypt proposed adding the following paragraph to the
preamble: “Convinced of the need to ensure that the Agency's safeguards system, including the
measures contained in this Protocol, should be applied in a universal and non-discriminatory
manner” (OR.5/110). This concept, for which there were considerable expressions of hope and
support among states with comprehensive safeguards agreements, was to leave open the
possibility for states currently without comprehensive safeguards agreements to adopt, at some
indefinite future time, the protocol in its entirety. However, in calling for universality, speakers
were often unclear as to whether they were proposing this concept or one allowing states to
select the protocol measures relevant to their non-comprehensive safeguards agreements.

At the same meeting, Spain made the following points:

e the preamble to the draft protocol was inextricably linked with the question of the
universality of Programme 93+2;

e as had been recognized by the Board in June, all countries with safeguards agreements
had to assume responsibilities under Programme 93+2;

o clearly those obligations would depend on the different commitments of states under their
respective safeguards agreements;

e by definition, the possibility of detecting clandestine materials and activities could only
arise in countries with INFCIRC/153-type agreements and such countries were the main
focus of Programme 93+2;
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o however, detection in those countries required the active co-operation of other countries;
and countries that did not have INFCIRC/153-type agreements clearly had an obligation
to implement any measures under Programme 93+2 that were applicable to them
(OR.5/932-33).

The Chairman’s first draft (Draft 4) contained three alternative formulations for preamble
paragraph 1:

[WHEREAS ..... (hereinafter referred to as “.....”") is a party to a Comprehensive Safeguards
Agreement (hereinafter referred to as the “Safeguards Agreement”) with the International
Atomic Energy Agency (hereinafter referred to as the “Agency”), which entered into force

[WHEREAS ..... (hereinafter referred to as “.....”) is a party to the Agreement between .....
and the International Atomic Energy Agency (hereinafter referred to as the “Agency”) for
the Application of Safeguards (hereinafter referred to as the “Safeguards Agreement”),
which entered into force on .....;]

OR

[WHEREAS ..... (hereinafter referred to as “....”) is a party to the Agreement between .....
and the International Atomic Energy Agency (hereinafter referred to as the “Agency”) for
the application of safeguards [full title of the Agreement to be inserted] (hereinafter referred
to as the “Safeguards Agreement”), which entered into force on .....;]

These alternatives were discussed at the January 1997 meetings of the Committee. India asserted
that it could accept only the first option and added that no effort had been made to specify which
provisions in the protocol would be applicable to countries with only INFCIRC/66/Rev.2-type
agreements (OR.41/148 and 54). Ecuador and Syria preferred the second option (136 and 46).
The U.S., Germany, Finland, Sweden, Czech Republic, South Africa, Algeria, Ecuador, Iran and
Chile preferred the third option (114-16, 35, 37, 41, 42, 44 and 47). There was no substantive
difference between the second and third options, as the Secretariat pointed out that irrespective
of which option was chosen, each protocol would have to specify the safeguards agreement to
which it was additional, giving the title and date of entry into force (143). In concluding the
discussion, the chairman stated that the third option seemed to enjoy the greatest support and was
the most appropriate (153).

At the July 1996 meetings, Spain introduced the idea that separate model protocols be designed
for all non-INFCIRC/153 states that would also be subject to Committee examination and Board
approval, although Spain thought the best approach would be to have a single framework
protocol to be used as a model by all countries in developing their own protocols (OR.5/134). At
the October 1996 meetings Spain proposed that the model protocol should also apply to non-
INFCIRC/153 states, which would select the provisions relevant to them (OR.21/128); and that
footnotes accompany each of the articles that would not be applicable to nuclear-weapon states
(OR.21/938).

As previously noted, no foreword was included in the first three drafts of the protocol. The idea
of a foreword dealing with this issue was first tabled by Belgium at the October 1996 meetings
of the Committee. Belgium proposed that the following be inserted before the preamble:
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This document is a model of Additional Protocol designed for States having a Safeguards
Agreement with the Agency, willing to strengthen the effectiveness and improve the
efficiency of the safeguards system. Nuclear-weapon States shall identify the measures they
can apply without undermining their obligation under Article | of the Treaty on the Non-
Proliferation of Nuclear Weapons. Other States having a non-comprehensive Safeguards
Agreement shall identify the measures they can apply on the basis of their safeguards policy
and obligations (OR.22/191 and attachment 1).

This idea was supported in whole or in part by Brazil (19), the U.S. (193), Germany (194),
Argentina (195), Japan (196), Spain (197), Korea (1101), Australia (1103), the UK (OR.23/11),
Austria (13:) and France (14). It was opposed by China (OR.23/2), Brazil, which objected to
the pick-and-choose approach (104), and India, because it did not make clear that
implementation of the protocol and of the strengthened safeguards system could only apply to
countries having comprehensive safeguards agreements (1105).

For discussion at the January 1997 meeting, the chairman proposed including a foreword in Draft
5 that read:

[This document is a model of an Additional protocol designed for States having a Safeguards
Agreement with the Agency, willing to strengthen the effectiveness and improve the
efficiency of the safeguards system. Nuclear-weapon States shall identify the measures they
can apply without undermining their obligation under Article | of the Treaty on the Non-
Proliferation of Nuclear Weapons. Other States having non-comprehensive Safeguards
Agreements shall identify the measures they can apply on the basis of their safeguards policy
and obligations.] [In conformity with the. requirements of the Statute, each individual
Protocol concluded on the basis of this model will require the approval of the Board and its
authorization to the Director General to conclude and subsequently implement the Protocol
so approved.]

The subsequent discussion regarding universality is analyzed separately in the following
paragraphs dealing respectively with (i) states with comprehensive safeguards agreements, (ii)
nuclear-weapon states and (iii) non-nuclear-weapon states with non-comprehensive safeguards
agreements.

States with comprehensive safeguards agreements

At the January 1997 meetings, Belgium proposed the addition of a second sentence reading,
“The model shall be used as the standard text of additional protocols to be concluded between
the Agency and parties to comprehensive Safeguards Agreements” (OR.40/6 and attachment 1).
There were no other substantive proposals on this part of the foreword at the January meetings.

In his Draft 5 of January 1997, the chairman revised the part of the foreword dealing with
comprehensive safeguards agreements to read “The Board of Governors has requested the
Director General to use this model Protocol as the basis for additional protocols or agreements to
be concluded by States and other parties to comprehensive safeguards agreements with the
Agency. Such protocols or agreements shall contain all of the measures in this model Protocol.”
In the ensuing discussion there was editorial debate, and suggestions were made that the new
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third sentence could be deleted, but there was no challenge to its substance or proposals to the
contrary. The chairman concluded the discussion by stating that “basis” should be replaced by
“standard” and the third sentence should be left unchanged (OR.43/935). There were no further
substantive comments on this part of the foreword.

It is noteworthy that the first sentence of the January draft replaced the phrase “willing to” by “in
order to,” a changed proposed by Algeria (OR.40/156) without elaboration or commentary by
anyone else, and which also appears in the adopted text. The second sentence of the adopted text
of the protocol states that:
The Board of Governors has requested the Director General to use this Model Protocol as the
standard for additional protocols that are to be concluded by States and other parties to
comprehensive safeguards agreements with the Agency.

This text adds the phrase “that are” before “to be concluded.” Both of these changes imply an
obligation on the part of states with comprehensive safeguards agreements to accept an
additional protocol. However, the only explicit suggestion to this effect was made by the
Spanish representative, who stated, albeit in the debate on states with non-comprehensive
safeguards agreements, that “all States with safeguards agreements could - and should - contribute
to the strengthening of Agency safeguards” (OR.43/114). There was no follow-up to this
suggestion, and there were no proposals for the introduction of such an obligation or debate on
this issue.

Nuclear-weapon states

Underlying the proposal by Belgium at the October meetings that nuclear-weapon states should
accept some of the protocol measures was the recognition that there was a relationship between
acceptance of the additional protocol by nuclear-weapon states and acceptance by key non-
nuclear-weapon states, such as Germany and Japan. This relationship did not become explicit
until the opening session of the January 1997 meetings at which the chairman made the
following statement (OR.24/121):

1. At the last two sessions of this Committee, a number of States with comprehensive
safeguards agreements expressed an interest in how other States, including in particular
the nuclear-weapon States, might be prepared to contribute to the aims of the Protocol,
subject to their non-proliferation commitments.

2. | understand that during consultations that have taken place since our October session the
nuclear-weapon States have been looking at two issues:

() The substance - that is to say, what measures that will be accepted by States with
comprehensive safeguards agreements they, the nuclear-weapon States, will be
prepared to adopt; and

(b) The procedures for ensuring that commitments on the part of both the nuclear-
weapon States and the non-nuclear-weapon States proceed with a certain degree
of parallelism.

3. This means that the meeting of the Board that would be called upon to approve the report
of the Committee (including the Protocol) would take a decision on the Protocol in light
of an understanding of the positions of the nuclear-weapon States.
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4. This would be achieved by the nuclear-weapon States setting out their positions before
the Board so that the Board could take account of this information in approving the
Protocol.

5. This Board meeting may also be an appropriate moment for any other country that might
wish to indicate its position to do so.

6. As already indicated, this is my understanding of the procedure discussed by the nuclear-
weapon States.

7. Since the title, foreword and preamble are the parts of the Protocol directly linked to this
issue, | think it would be best to take them up after there has been the opportunity for
further informal consultations. | would therefore propose that we start our discussion
with the substantive articles and leave the title, foreword and preamble to the end. | hope
that this will meet with the approval of the Committee.

The foreword in the chairman’s Draft 4 also included, “Nuclear-weapon States shall identify the
measures they can apply without undermining their obligation under Article I of the Treaty on
the Non-Proliferation of Nuclear Weapons. This draft provided the basis for a more specific
debate on the extent to which the model protocol would be relevant to nuclear-weapon states.

At the January 1997 meetings the UK proposed the following replacement for the part of the
foreword dealing with nuclear-weapon states, noting that the proposal was the result of
consultations among the five NWS and the second paragraph represented the limit of what those
states were prepared to accept:

The Board of Governors has also requested the Director General to negotiate additional
agreements with nuclear-weapon States incorporating those measures provided for in the
model Protocol that each nuclear-weapon State has identified as capable of contributing to
the non-proliferation aims of the Protocol, when implemented by a nuclear-weapon State,
and as consistent with that State's obligations under Article | of the NPT (OR.40/19-10 and
attachment 2).

The UK text was supported by the U.S., which added that it represented the maximum that could
be agreed upon by all five NWS and attempts to improve on it would fail; that the U.S. would
make clear at the time when the text of the Protocol was approved by the Board what obligations
it would assume and hoped that the other NWS would do the same (OR.40/111-17) and by
France, which added that the second paragraph made clear that the Protocol-related measures to
be applied in the NWS should be capable of contributing to the non-proliferation aims of the
Protocol and consistent with each NWS's obligations under Article | of the NPT. France added
that these criteria acknowledged the joint responsibility of the NWS to help develop the
international non-proliferation regime still further and would not result in uniform Protocol-
based agreements with the NWS, because the voluntary-offer safeguards agreements of the five
NWS were all different, reflecting differences between their nuclear programs, where civilian
and military aspects were separated in some cases but overlapped in others (OR.40/118-20). In
an earlier comment, Russia had pointed out that it was unrealistic to include NWS because of the
tremendous cost burden that would be associated with monitoring and conducting inspection
activities in the vast number of nuclear-related facilities in NWS (OR.21/148).

For the most part, INFCIRC/153 states were amenable to the UK text, although some objected to
the criterion whereby the measures to be applied in nuclear-weapon states would be selected.
Australia proposed addition of the phrases “in consultation with the Agency,” after “has
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identified,” so that the Agency would have the right to indicate which measures it considered the
most useful and “and efficiency” in the second sentence of the UK text (OR.40/148-50). These
two additions were included in the foreword of the chairman’s Draft 5.

China and Russia requested deletion of the phrase “after consultations with the Agency”
(OR.43/138 and 41), and France requested its retention (OR.43/144), as did Australia (50).
These same two additions were retained in Draft 6. Again, China requested deletion of the
phrases “after consultations with the Agency” and “and efficiency” (OR.50/21). The U.S.,
Japan, UK, and France indicated that they could go along with the deletion of “after
consultations with the Agency” but opposed deletion of “and efficiency” (129, 31-32 and 36-40).
Australia also opposed deletion of “after consultations with the Agency,” as that phrase was
proposed to convey the hope that the NWS would as far as possible take into account the
Agency’s views, based on technical considerations (133). The inclusion of “and efficiency” was
important because it covered such specific protocol measures as designation of inspectors and
issuance of their visas and, more generally, any of the others measures that might reduce the
costs of safeguards, a matter of considerable concern to many states.

The chairman’s April 2, 1997 text (W.P. 26) of this third paragraph of the foreword omitted the

phrase “after consultations with the Agency” and retained “and efficiency” and read:
The Board of Governors has also requested the Director General to negotiate
additional protocols or other legally binding agreements with nuclear-weapon States
incorporating those measures provided for in the model Protocol that each nuclear-
weapon State has identified as capable of contributing to the non-proliferation and
efficiency aims of the Protocol, when implemented with regard to that State, and as
consistent with that State's obligations under Article | of the NPT.

Japan expressed disappointment with the deletion of the phrase “after consultations with the

Agency,” but stated its understanding that the Agency would always be free to initiate relevant

consultations with the nuclear-weapon states (OR.52/16). Mexico urged retention of that phrase

(17). The chairman agreed that the phrase was useful but felt it was not essential (18).

At its final meetings on April 3, 1997, the Committee considered the chairman’s draft of its
report transmitting the Draft Model Protocol to the Board (W.P.22/Rev.1 of 2 April 1997).
Paragraphs of this draft report relate directly to the parts of the foreword dealing with states with
non-INFCIRC/153 safeguards agreements and were as follows:

1. In agreeing to submit the draft Model Protocol for the Board's consideration, participating
States took into consideration the declaration made by the Chairman of the Committee at the
opening meeting of its session of January 20-31, 1997. In that statement, the Chairman inter
alia indicated his understanding that the Nuclear Weapon States ““had been looking at two
issues:

(a) the substance, that is to say, what measures that will be accepted by States with
comprehensive safeguards agreements that they, the Nuclear Weapon States, will
be prepared to adopt; and,

(b) the procedures for ensuring that commitments on the part of both the NWS and
NNWS proceed with a certain degree of parallelism.”
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2. The Chairman went on to note that “this means that the meeting of the Board that would
be called upon to approve the report of the Committee (including the Protocol) would take a
decision on the Protocol in light of an understanding of the positions of the NWS. This
would be achieved by the NWS setting out their positions before the Board so that the Board
could take account of this information in approving the Protocol. The Board meeting may
also be an appropriate moment for any other country that might wish to indicate its position
to do so.”

3. The Committee recommends to the Board that in its consideration of the draft Model
Protocol it take account of the foregoing statement by the Chairman and such developments
as relate to it.

Japan, supported by Germany stated that it attached great importance to the Chairman’s
reference to “a certain degree of parallelism” as regards commitments on the part of NWSs and
NNWSs and to his statement that the Board would take a decision on the Protocol in May in the
light of an understanding of the positions of the NWSs (OR.53/{7 and 9).

The Board met in special session on 15 May 1997 to consider the Committee 24 report. Its
discussions were straightforward with no surprises and are recorded in GOV/OR.913 and 914.
By prior arrangement each of the five nuclear-weapon states made a statement outlining the
provisions of the Model Protocol that it was prepared to accept.! The Board took note of all of
the statements made by States not having comprehensive safeguards agreements
(GOV/OR.913/176).

Non-nuclear-weapon states with non-comprehensive safeguards
agreements

The foreword in the chairman’s Draft 4 of October 1996 also included “Other States having non-
comprehensive Safeguards Agreements shall identify the measures they can apply on the basis of
their safeguards policy and obligations.” This draft provided the basis for a more specific debate
on the extent to which the model protocol would be relevant to states with non-comprehensive
safeguards agreements.

! The U.S. delegation read a letter from President Clinton that stated that, “Last September, | said that *... the United
States stands ready to accept the new safeguards as fully as possible in our country consistent with our obligations
under the NPT.” The United States intends to do so by accepting the Protocol in its entirety and applying all of its
provisions except where they involve information or locations of direct national security significance to the United
States. It is our intention to make the Protocol legally binding.”

France and the UK issued detailed position papers, which took the perspective that Protocol measures would be
applied when non-nuclear-weapon States were involved in the activities concerned. Their Protocols would be
legally binding, include measures to improve efficiency, issuance of visas, for example, and provide for
complementary access.

Russia and China made similar offers linked to non-nuclear weapon state activities but without complementary
access.

India and Pakistan continued to express reservations, while Cuba and Israel expressed intentions to consider
implementation of some measures.
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In its first statement on this issue at the January meetings, India said it could not go along with any
proposal aimed, however indirectly and in however neutral a manner, at bringing about the
application of provisions of the protocol in countries with INFCIRC/66/Rev.2-type safeguards
agreements (OR.40/135). India, Cuba, and Pakistan regularly restated their position that
references to such states in the protocol should be deleted, a position just as regularly rejected by
the large majority of other states. The majority shared the views expressed by Germany that,
while it was clear that states with only INFCIRC/66/Rev.2-type safeguards agreements had no
legal obligation to declare all their nuclear activities, the aim was not to compel those states to
make the sacrifices which would have to be made by states with comprehensive safeguards
agreements but rather to enlist their support in making the safeguards system as a whole more
effective and efficient (146-47) and by Australia that the participation of other states in the
implementation of the protocol would help to achieve its objectives (148-50).

The foreword of the chairman’s Draft 5 of January 1997 included: “The Board of Governors has
similarly requested the Director General to consult and negotiate additional agreements with
other States that are ready to accept to the extent possible measures provided for in the Model
Protocol in accordance with their non-proliferation and safeguards commitments and policies,
and in pursuance of safeguards effectiveness and efficiency objectives.” This differed little in
substance from the language in the chairman’s Draft 4. Egypt, Syria, Tunisia, Morocco and Iran
requested deletion of *“in accordance with their non-proliferation and safeguards commitments
and policies,” because it would give the states too much leeway in deciding what provisions to
accept (OR.43/153-55, 58 and 61).

This deletion was reflected in the chairman’s Draft 6, which read “The Board of Governors has
further requested the Director General to negotiate additional protocols with other States that are
prepared to accept measures provided for in the model Protocol in pursuance of safeguards
effectiveness and efficiency objectives.” This language does not appear to be any more
demanding on the states involved than the January text. The dispute between Cuba, India, and
Pakistan and the rest of the Committee on the inclusion of this provision continued without
change.

The chairman’s April 2 draft of the foreword retained this sentence without change (W.P.26).
Egypt, Syria, and Jordan recalled the proposal to delete “that are prepared” in this sentence,
expressed regret that the phrase appeared in the revised text, and requested that mention of the
proposal be made in the Committee’s report to the Board (OR.52/112-13). India, facing
something of a dilemma in wanting the sentence to be deleted but also wanting to keep it as
painless as possible, opposed deletion of “that is prepared” (14-15). The decision to retain the
phrase “that are prepared” is important because it shows clearly and explicitly that the
Committee accepted, albeit reluctantly on the part of many, that acceptance of protocol measures
by non-nuclear-weapon states with non-comprehensive safeguards agreements was to be voluntary.

On 3 April 1997 the Committee considered the draft (W.P.22/Rev.1 of 2 April 1997) of its report
transmitting the Draft Model Protocol to the Board. Paragraph 8 of the report read “With regard
to the last sentence of the Chairman's text quoted in paragraph 6, some States with INFCIRC/ 66-
type agreements indicated that, in their view, the provisions of the draft Model Protocol were not
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designed for them.” There was extended bickering as to how many such states the sentence
applied. In the end the Committee accepted the chairman’s revised language, which read “all the
participating States with exclusively INFCIRC/66-type agreements indicated that, in their view,
the provisions of the draft Model Protocol are not applicable to them.” (OR.53/25)

At the Board’s special session on 15 May 1997 India, Cuba, Pakistan, and Israel stated that the
protocol was not relevant to them. Only Israel added that it would examine the protocol for
measures that might be relevant to Israel. The Board took note of all of these statements made by
states not having comprehensive safeguards agreements (GOV/OR.913/176).

Egypt proposed the following additional paragraph to the Committee’s report: “A number of
delegations called upon all INFCIRC/66 States to adopt additional protocols based upon
provisions contained in the Model Protocol” (OR.53/138). Australia proposed amending it to
read “... called upon all States with exclusively INFCIRC/66-type agreements to adopt additional
protocols ...” (OR.53/139). India and Pakistan opposed the addition and threatened to reopen the
discussion of the fourth paragraph of the foreword (OR.53/148). The chairman stated that the
proposed additional paragraph as amended by Australia was an accurate reflection of the
Committee’s discussions (OR.53/149).

The Committee’s report to the Board (GOV/2914 of 10 April 1997) included paragraphs 8 and 9,
which read:

8. With regard to the last sentence of the Chairman's text quoted in paragraph 6, all the
participating States with exclusively INFCIRC/66-type agreements indicated that, in
their view, the provisions of the draft Model Protocol are not applicable to them.

9. A number of other delegations called upon all States with exclusively INFCIRC/66-type
agreements to negotiate with the Director General additional protocols containing
measures provided for in the draft Model Protocol.

Although many points in the Committee’s report to the Board do not appear in the protocol, they
are relevant to any interpretation of it because they help establish the context in which the
Committee agreed to submit the protocol to the Board and the context in which the Board, in
taking note of the Committee’s report, approved the Model Protocol.

3.5. Interpretation

The general consensus and ultimate decision of the Committee and the Board with regards to
universality were that the Model Additional Protocol was intended for states with comprehensive
safeguards agreements, nuclear-weapon states, and non-nuclear-weapon states with non-
comprehensive safeguards agreements.

The Committee and Board records as well as the text of the foreword in the Model Protocol are
explicit and clear that all of its measures are to be included in protocols to comprehensive
safeguards agreements. There were changes made in the foreword that could be interpreted as
calling upon or obligating states with comprehensive safeguards agreements to accept an
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additional protocol. However, there were no proposals for the introduction of such an obligation
and no debate on this issue. Any implication of an obligation is at most ambiguous.

The record as well as the text of the foreword is also explicit and clear that each nuclear-weapon
state will decide which of the protocol measures it will accept. However, the language of the
protocol foreword is explicit that the measures should be those that contribute to the non-
proliferation and efficiency aims of the protocol. Efforts to include an obligation on nuclear-
weapon states to consult with the Agency before deciding which measures to accept were not
adopted, although, as Japan pointed out, the Agency is always free to make suggestions and state
its views on the selections. While there is nothing in the model protocol or the Committee or
Board records representing an obligation for nuclear-weapon states to accept a protocol or a
requirement as to when they should do so, the record is clear that these states accepted an
obligation to act with a “certain degree of parallelism” with states with comprehensive
safeguards agreements in concluding protocols.

Finally, the record as well as the text of the foreword are also explicit and clear that the states for
which the Model Protocol was intended includes non-NPT states with non-comprehensive
safeguards agreements. This was the decision of the Committee and the Board despite the
persistent and adamant objections of Cuba, India, and Pakistan, who criticized Committee
members for expanding the initial mandate beyond its intended audience and insisted that the
protocol would in no way be applicable or acceptable to INFCIRC/66-type states. In a telling
statistic, throughout the duration of Committee 24, roughly 75 percent of this group’s combined
statements were in some way regarding objections to applying the protocol to INFCIRC/66
states. Although the Committee’s report to the Board includes a call by some states for non-NPT
states with non-comprehensive safeguards agreements to accept protocols, the record and
protocol text are clear that the protocol contains no obligation on the part of these states to do so.
The record and protocol text are also explicit that any protocols for these states would include
measures in pursuance of safeguards effectiveness and efficiency objectives but do not indicate
who would decide which such measures are.
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4, PURPOSE OF THE ADDITIONAL PROTOCOL - BASIS, OBJECTIVE,

AND CONDUCT OF COMPLEMENTARY ACCESS

Relevant INFCIRC/540 (Corrected) text

Foreword

This document is a model Additional Protocol designed for States having a
Safeguards Agreement with the Agency, in order to strengthen the effectiveness and
improve the efficiency of the safeguards system as a contribution to global nuclear

non-proliferation objectives.

Preamble paragraph 2

AWARE OF the desire of the international community to further enhance nuclear
non-proliferation by strengthening the effectiveness and improving the efficiency of

the Agency's safeguards system;

Preamble paragraph 4

WHEREAS the frequency and intensity of activities described in this Protocol shall
be kept to the minimum consistent with the objective of strengthening the

effectiveness and improving the efficiency of Agency safeguards.

Article 4

The following shall apply in connection with the implementation of complementary

access under Article 5 of this Protocol:

a. The Agency shall not mechanistically or systematically seek to verify the information

referred to in Article 2; however, the Agency shall have access to:

(i) Any location referred to in Article 5.a.(i) or (ii)* on a selective basis in order to
assure the absence of undeclared nuclear material and activities.

(i) Any location referred to in Article 5.b. or c.” to resolve a guestion relating to the
correctness and completeness of the information provided pursuant to Article 2
or to resolve an inconsistency relating to that information;

(iii) Any location referred to in Article 5.a.(iii)*** to the extent necessary for the
Agency to confirm, for safeguards purposes, .......... ’s declaration of the
decommissioned status of a facility or of a location outside facilities where

nuclear material was customarily used.

" These are any place on a site and any location identified by the state under article

2.a.(iv)-(viii), i.e., any location having nuclear material or nuclear material ore.

" These are, in effect, any other location in the state, including those identified by the
state as having nuclear fuel cycle-related research and development activities not
involving nuclear material or as being engaged in the activities listed in Annex | of the
protocol and any location identified by the Agency outside a site which the Agency

considers might be functionally related to the activities of that site.

* %k . . e . . . . e, .
These are any decommissioned facility or decommissioned location outside facilities
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where nuclear material was customarily used.

Article 7

a. Upon request by ..... , the Agency and ..... shall make arrangements for
managed access under this Protocol in order to prevent the dissemination of
proliferation sensitive information, to meet safety or physical protection
requirements, or to protect proprietary or commercially sensitive information.
Such arrangements shall not preclude the Agency from conducting activities
necessary to provide credible assurance of the absence of undeclared nuclear
material and activities at the location in question.

4.1. Description

The overall purpose of the protocol, as stated in the first sentence of the foreword, is to serve as
the basis for legal instruments for strengthening the effectiveness and improving the efficiency of
the safeguards system as a contribution to global nuclear non-proliferation objectives. This was
never in question. However, a major and closely related task during the development of the
protocol was formulating the Agency’s rights to conduct complementary access. The basic
issues, which were the most fundamental issues involved in the development of the protocol,
were the basis for requesting access, whether the purposes of the protocol and in particular of
complementary access would extend to providing assurance of the non-diversion of nuclear
material and of the absence of undeclared nuclear material and activities or, for complementary
access, would be limited to resolving questions and inconsistencies relating to information
submitted by the state. A sub-issue was whether the resolution of questions dealt only with the
correctness of the information provided by the state or also dealt with its completeness.

The issues of purpose were closely related and inextricably intertwined with the issue of the
intensity of verification through complementary access, including the questions of verification on
a “selective basis” and verification that was not “systematic or mechanistic.” Accordingly, these
issues are treated here collectively under the issues of purpose.

These several issues arose in the foreword, the first and fourth paragraphs of the preamble and in
articles 4.a., and 7.a.

4.2. Background

At its June 1993 meetings, the Board discussed GOV/2657, Strengthening the Effectiveness and
Efficiency of the Safeguards System: Report by the Director General on SAGSI's Re-Examination
of Safeguards Implementation of 14 May 1993. SAGSI’s advice included: (i) strengthen the
Agency's safeguards system to provide significant confidence that no undeclared nuclear
activities of proliferation relevance are being carried out in states with comprehensive safeguards
agreements; and (ii) improve the cost effectiveness of the Agency's current safeguards approach.
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The purpose of safeguards under comprehensive safeguards agreements, as stated in paragraph 2
of INFCIRC/153, is to verify that nuclear material is not diverted to nuclear weapons or other
nuclear explosive devices, and paragraph 30 requires the Agency periodically (usually annually)
to reach a technical conclusion for each material balance area. Some, and maybe even most,
states felt that at times this was done too mechanistically by the Secretariat without the exercise
of judgment as to the practical need or the benefits. Accordingly, these states sought language
that would proscribe this kind of verification under the protocol. While the Secretariat did not
incorporate such language in its proposals, it did make clear in the discussion that it had no
intention of pursuing such verification under the Protocol.

In addition, under safeguards agreements, access by Agency inspectors is limited to defined
strategic points in nuclear facilities and locations outside facilities (LOFs), except for very rare
special inspections. However, under the protocol, agency inspectors would potentially have
access to a large variety of locations, many or most of which would not be subject to the nuclear-
related regulations applying to nuclear facilities and LOFs. As a consequence, States were
apprehensive about the frequency of access, the intrusiveness of the access, and about their
ability to provide the access in light of their constitutions. This was especially the case under the
earlier Secretariat drafts for access for environmental sampling, which could be essentially
anywhere in the state. As a result, many states, especially during the earlier days of Committee
24, were very cautious and conservative in respect of the extent of Agency access. This caution
extended to the purposes for which access could be sought, since the purposes of access to a
large extent determined the scope of the access.

4.3. Alternative proposals

The Committee considered five substantively different proposals for dealing with purpose:

1. Elaborate the purpose in the preamble to include providing assurance of the non-
diversion of nuclear material to nuclear weapons or other nuclear explosive
devices and assurance of the absence of undeclared nuclear material and activities
(Secretariat’s Draft 1).

2. Include no language in the preamble (or foreword) that would be inapplicable to
states with non-comprehensive safeguards agreements (Chairman’s Draft 6).

3. Complementary access not limited by purpose, i.e., no stated purpose
(Secretariat’s Draft 1).

4. Complementary access only for the purpose of resolving questions and
inconsistencies involving the information provided by the state (Japan in OR.2/{1
and W.P. 3 Corr.1).

5. Complementary access also to assure the non-diversion of nuclear material and
the absence of undeclared nuclear material and activities where the state has
indicated that nuclear material is present (GOV/2863/166, Australia in OR.2/18
and Chairman’s Draft 4).

There were several alternative proposals relating to the intensity of complementary access:
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1. The frequency and intensity of verification kept to a minimum consistent with the
effective implementation of the Protocol (Secretariat’s Draft 2).

2. Complementary access should not be done mechanistically or systematically
(Japan in OR.2/11), should not be on a routine basis (chairman’s Draft 4), or
should be on a selective basis, such as random sampling (Germany in OR.29/18).

3. Complementary access “shall be carried out only for the purpose of resolving
questions and inconsistencies.” (Japan OR.2/142)

4.4. Analysis

The first formulation of purpose considered by the Committee was in the second paragraph of
the preamble of the Secretariat’s Draft 1, which read:

WHEREAS ..... and the Agency are agreed to strengthen the effectiveness and improve the
efficiency of the safeguards provided for in the Safeguards Agreement with a view to
providing additional assurance of the non-diversion of nuclear material subject to the
Safeguards Agreement to nuclear weapons or other nuclear explosive devices, including
credible assurance of the absence of undeclared nuclear material and activities.

There were no comments in Board meetings on this, and it was not changed until the
Secretariat’s Draft 3 of May 1996, which only dropped the phrase “credible assurance of.”
Following a proposal by Germany (W.P. 10) to add the phrase “providing additional assurance of
the non-diversion of nuclear material” and with editorial changes, the chairman issued a revised
text in Draft 4 reading:

AWARE OF the desire of the international community to strengthen the effectiveness and
improve the efficiency of Agency safeguards with a view to providing additional assurance
of the non-diversion of nuclear material to nuclear weapons or other nuclear explosive
devices and of enhancing the Agency's capability to detect undeclared nuclear material and
activities.

The discussion of this text at the January 1997 meetings centered around the questions of
providing “additional,” “credible” (U.S. in OR.41/179), or “additional credible” (Brazil in 83)
assurance and whether the objective should be to “provide credible assurance of the absence of
undeclared nuclear material and activities” (U.S. proposal)* or simply to enhance the Agency’s
ability to detect them (Belgian 191). The latter question was eliminated by the chairman in his
Draft 5, and the first question was eliminated, both without further Committee discussion, in his
Draft 6, which read: “AWARE OF the desire of the international community to further enhance
nuclear non-proliferation by strengthening the effectiveness and improving the efficiency of the
Agency's safeguards system.”

The foreword of the chairman’s Draft 4 read “This document is a model of an Additional
protocol designed for States having a Safeguards Agreement with the Agency, willing to
strengthen the effectiveness and improve the efficiency of the safeguards system.” Although the

! This was the language that the Board of Governors had used when it decided in March 1995 that, “the safeguards
system for implementing comprehensive safeguards agreements should be designed to provide for verification by
the Agency of the correctness and completeness of States' declarations, so that there is credible assurance of the non-
diversion of nuclear material from declared activities and of the absence of undeclared nuclear activities.”
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Committee accepted the addition of the phrase “as a contribution to global nuclear non-
proliferation objectives,” it never considered any addition to the foreword of phrases such as
assurance of the non-diversion of nuclear material or of the absence of undeclared nuclear
material and activities.

The preamble of the first three drafts of the protocol included language on the frequency and
intensity of protocol activities and by 1996 stated that the frequency and intensity be kept to a
minimum consistent with the effective implementation of the protocol and will not necessarily be
a function of the scale of that program. In W.P. 10, Germany proposed replacing “the effective
implementation of the protocol” with “the objective of strengthening the effectiveness and
improving the efficiency of Agency safeguards” and deleting “will not necessarily be a function
of the scale of that program.” Slovakia, Cuba and Czech Republic also proposed this deletion
(W.P. 16 and OR.22/183). The chairman noted that there was agreement on this deletion (188),
and his text in Draft 4 of October 1996 read:

[WHEREAS the frequency and intensity of activities described in this Protocol will be kept
to the minimum consistent with the effective and efficient implementation of this Protocol;]

OR

[WHEREAS the frequency and intensity of activities described in this Protocol shall be kept
to the minimum consistent with the objective of strengthening the effectiveness and
improving the efficiency of Agency safeguards].

At the January 1997 meetings the U.S., Australia, Sweden, Argentina, and Brazil supported the
second alternative (OR.42/142-45), and this was the text approved for INFCIRC/540.

It is a bit surprising how little commentary there was on this preambular paragraph, given the
efforts by many states in the debate on complementary access to limit the intensity and frequency
of access.

Many of the concerns about the consistency of domestic laws and complementary access to
private sector activities outside the heavily regulated nuclear industry extended to the purpose of
complementary access, since the broader the purposes were, the greater their potential impact on
the private sector. Thus, a number of NNWSs sought to limit complementary access to
situations where an inconsistency or a question needed to be resolved. Another approach
pursued by many states was to limit the frequency of access so that it would not be on a routine
basis, would not be mechanistic or systematic, would be on a random basis, or would be on a
selective basis.

However, a number of other states, both NWSs and NNWSs, were equally concerned that these
restrictions on access would defeat the basic purpose of strengthening safeguards, namely to deal
with the potential threat of undeclared nuclear material and activities, particularly at locations
already having nuclear material, as had been the case in Iraq.

All three of the Secretariat drafts specified where complementary access could be carried out but
contained nothing as to the purpose of the access with the exceptions of:
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(1) Decommissioned facilities and decommissioned locations outside facilities at
which Agency access would be “to verify that it remains in its decommissioned
status;” and

(2) Any locations that had not been declared by the state at which environmental
sampling could be conducted.

It was understood from the outset that environmental sampling was, as subsequently defined in
article 18.f. and g., for the purpose of assisting the Agency draw conclusions about the absence
of undeclared nuclear material or nuclear activities.

However, the main body of GOV/2863 included many explanations of the provisions in the
attached draft protocol, including that: (i) complementary access is expected to contribute
significantly to the assurance provided by Agency safeguards of the absence of undeclared
nuclear activities, and it is essential that access be sufficient to assure that undeclared nuclear
material and activities are not collocated with declared nuclear facilities and LOFs in order to
utilize the existing infrastructure (paragraph 61); and (ii) there is no intention of proceeding with
a systematic verification of the additional information (paragraph 60).

As early as the December 1995 Board several NNWSs began proposing that complementary
access be only for the purpose of resolving questions and/or inconsistencies. Brazil went further
than the others in proposing that the inconsistency had to be “significant” (GOV/OR.884/74).
At the June 1996 Board, Egypt proposed that complementary access be limited to instances of
inconsistencies and questions (GOV/OR.894/1108), a proposal repeated at the July 1996
meetings of Committee 24 by Japan (OR.2/142) and Brazil (148).

Australia (OR.2/149), supported by Greece (150), Sweden (152), New Zealand (153) and
Denmark (159) countered that access was also needed to confirm the consistency between the
state's declared nuclear program and its holdings of or capacity to produce nuclear material. The
Secretariat added that it had deliberately avoided stipulating that access be limited to resolving
an inconsistency or a question, that as a number of representatives had pointed out there had
been no tendency on the part of the Secretariat to abuse its rights and, in any case, the Secretariat
was under the authority of the Board, which could check any tendency towards abuse of its rights
(169).

Following the July meetings most of the same comments were submitted in working papers, with
Argentina (W.P. 12) and Belgium (W.P. 14) joining those proposing that access be limited to
resolving an inconsistency or a relevant question regarding the possible existence of an
undeclared nuclear activity involving nuclear material that it has not been possible to resolve
otherwise in consultations. Japan proposed a new article, “Purpose of Complementary Access,”
as follows: “In connection with access provided for in Articles 3 and 4, the Agency shall not
proceed with systematic or mechanistic verification of the information provided under Articles 1
and 2. The said access shall be carried out only for the purpose of resolving questions and
inconsistencies” (W.P. 3 Corr.1).

At the October 1996 meetings, the same differences of view continued with Cuba (OR.10/146)
joining the restrict-access-to-inconsistencies group and Sweden reiterating its view that
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complementary access not be limited to “the resolution of inconsistencies and the like”
(OR.10/156). Although not agreeing with this restriction, a growing number of states agreed that
the article on access did need to include a clear and explicit statement of the purpose of access
(Nigeria in 155 and the UK in §89). Germany also agreed that access should not be limited to
questions and inconsistencies but did need to have some limit and proposed that there be no
systematic or mechanistic verification of information and that reasons be given for requests for
complementary access (197).

Following the October meetings, the chairman in his Draft 4 included the first complete and
explicit statement of purpose in a new article that read:

The information provided by the state is subject to verification but shall not be verified on a
routine basis, provided however, that the Agency shall have the authority to verify this
information in order to assure the absence of undeclared nuclear material and activities
where the state has indicated that nuclear material is present, or, where such material is not
present, to resolve an inconsistency or question relating to the correctness and completeness
of the information provided.

The broad acceptance of this kind of formulation probably reflected, at least in part, the facts that
sites and locations with nuclear material were generally already subject to governmental nuclear
regulatory controls and the other locations were generally in the private sector.

At the January 1997 meetings, Germany proposed replacing this with:

The Agency shall not mechanistically or systematically verify the information referred to in
Avrticle 1 above, provided that the Agency may seek access to (i) any location to resolve an
inconsistency or question relating to the correctness or completeness of the information
referred to above; (ii) any location on a site, or a location where (State) has indicated that
nuclear material is present, to verify the information referred to in Article 1 on a selective
basis, such as random sampling; and (iii) any decommissioned facility or a decommissioned
LOF (OR.29/18).

Belgium proposed that the article begin with “the purpose of complementary access is
clarification” (114).

The U.S. declared that at nuclear sites the Agency needed largely unrestricted complementary
access rights to ensure that buildings were not being used for covert nuclear activities and would
be “fighting the last war” if it could not also deal with undeclared sites and be able to conduct
follow-up activities (OR.29/18-19). Greece (131-32), Australia (134), Spain (38) and the UK
(154-55) argued that complementary access should be possible at nuclear sites even in the
absence of inconsistencies or questions. Australia proposed replacing “shall not be verified on a
routine basis” with “on a selective basis” and adding “The information shall not be verified on a
mechanistic basis” (OR.30/8 and attachment). The U.S. opposed “random sampling” as it
contradicts “on a selective basis” (114-16).

The outcome of the considerable debate in the Committee during its January 1997 meetings was
to retain from then on the phrase “assure the absence of undeclared nuclear material and
activities” in respect of sites and other locations declared by the state to have nuclear material.
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By the middle of the January meetings, a common ground had emerged and was reflected in the
chairman’s Draft 5, which combined his October text with the German text and read:

The Agency shall not mechanistically or systematically [seek to confirm] [verify] the
information referred to in Article 2, provided that the Agency may have access to: (i) Any
location referred to in Article 5.a.(i) and (ii) on a selective basis in order to assure the
absence of undeclared nuclear material and activities; (ii) Any location referred to in Article
5.b. and c. to resolve a question relating to the correctness and completeness of the
information provided pursuant to Article 2 or to resolve an inconsistency relating to that
information; and (iii) any location referred to in Article 5.a.(iii) to the extent necessary for

the Agency to confirm, for safeguards purposes, ....." s declaration of the decommissioned
status of the facility or location outside facilities where nuclear material was customarily
used.

The Secretariat noted that since the information to be provided under article 2 was largely
qualitative, the Agency would in any case not deal with it in a mechanistic or systematic way and
that access for the purpose of assuring the absence of undeclared nuclear material and activities
implicitly included the resolution of any questions or inconsistencies (OR.45/132-34 and 41).

There were no further comments on the purposes of complementary access, and the chairman’s
Draft 6 of February 1997 with only minor editorial changes was the same as his January draft
and the same as approved for INFCIRC/540.

The first draft dealing with managed access was Draft 2, article 6 of which read: “... may make
arrangements with the Agency for managed access under this Protocol due to safety reasons, or
to protect proprietary or commercially sensitive information, provided that such arrangements
shall not preclude the Agency from conducting activities necessary to determine the absence of
undeclared nuclear material and activities at the location in question or otherwise resolve any
inconsistency.” Only Brazil sought to delete the provision for determining “the absence of
undeclared nuclear material and activities” (W.P. 14), and the phrase was retained from then on
without debate.

4.5. Interpretation

The omission in the foreword and preamble of reference to undeclared nuclear material and
activities reflects the successful effort to make the protocol generally relevant to all states,
including states without comprehensive safeguards agreements.

The omission in the foreword and preamble of reference to non-diversion of nuclear material is
a simple recognition that paragraph 2 of INFCIRC/153 (Corrected) established the Agency’s
right and obligation to ensure that safeguards are applied on all source or special fissionable
material in all peaceful nuclear activities for the exclusive purpose of verifying that such material
is not diverted to nuclear weapons or other nuclear explosive devices. This provision is
unaffected by the protocol in accordance with its article 1, since none of its articles apply to
inspections (one of many reasons why the term “inspection” is not used in the protocol).

For sites and other locations declared by the state to contain nuclear material or their ores, the
text and the record of article 4.a.(i) are clear that:
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(1)

()

For other locations, both those declared by the state (article 5.b.) and those specified by the
Agency (article 5.c.), the text and the record of article 4.a.(ii) are clear that the Agency can carry
out complementary access only in the event of a question or inconsistency and only for the
purpose of resolving that question or inconsistency. Attempts by the Committee to define
“questions” and “inconsistencies” were not successful, and they are defined only to the extent of
the text itself in article 4.a.(ii), namely “a question relating to the correctness and completeness
of the information provided pursuant to Article 2” and “an inconsistency relating to that
information.” Inclusion of “completeness” of the information is significant, because it involves

The Agency shall not mechanistically or systematically seek to verify the
information referred to in article 2. Neither the text nor the record provides a
definition or explanation of “mechanistically” or “systematically,” and the
record shows that some states did not understand the difference, if any. A
meaning can be inferred that complementary access should not be carried out
like the wverification of nuclear material accountancy data to reach
statistically sound conclusions on every nuclear material balance. It is also
clear that the protocol would apply to materials before the starting point of
safeguards and after it has been determined as no longer subject to
safeguards. Accordingly, it is logical that the level and kind of effort would
be different than for nuclear material subject to all safeguards measures. The
only insight in the protocol itself into the possible meaning of this limitation
is in the fourth paragraph of the Preamble, which states “WHEREAS the
frequency and intensity of activities described in this Protocol shall be kept to
the minimum consistent with the objective of strengthening the effectiveness
and improving the efficiency of Agency safeguards.” Ultimately, as the
Secretariat pointed out, if it were to abuse its rights of complementary access,
the Board could take action, either through the safeguards budget or direct
orders to the Director General.

The Agency can carry out complementary access on a selective basis for the
purpose of assuring the absence of undeclared nuclear material and activities.
The Committee did not address the question of who would make the
selections. Accordingly it can be assumed that the Secretariat will do so.
Neither the text nor the record provides any guidance for the selection
process, except for the Committee’s rejection of selection on a random basis.
The Secretariat did point out that a necessary part of assuring the absence of
undeclared nuclear material and activities would be the resolution of any
questions or inconsistencies at these locations. Otherwise, the only hint of
how selections might be made was by the Secretariat in pointing out that in
the event an inspector saw something he or she did not understand,
complementary access would be sought. The Secretariat also said that in
order to achieve cost-effectiveness complementary access at sites would
normally be done only in conjunction with routine inspections, and paragraph
6(c) of INFCIRC/153 requires the Agency to concentrate routine inspections
on nuclear material from which nuclear weapons could readily be made.
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the issue of undeclared material and activities, and some states sought, unsuccessfully, to exclude
reference to “completeness.” The record is also clear that it is the Secretariat that determines
whether there is a question or inconsistency, although the record is equally clear that the
Secretariat is to consult with the state to the extent practical on that and related matters. Brazil’s
proposal that complementary access should require a “significant inconsistency” was not
accepted by the Committee, not because it intended that the Secretariat expend resources on
other inconsistencies but rather to avoid giving states the opportunity to challenge a request for
complementary access on the basis that the inconsistency was not significant.
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5. RELATIONSHIP BETWEEN THE PROTOCOL AND THE
SAFEGUARDS AGREEMENT

Relevant INFCIRC/540 (Corrected) text

Article 1

The provisions of the Safeguards Agreement shall apply to this Protocol to the
extent that they are relevant to and compatible with the provisions of this Protocol.
In case of conflict between the provisions of the Safeguards Agreement and those
of this Protocol, the provisions of this Protocol shall apply.

5.1. Description

The issues regarding the relationship between the protocol and the safeguards agreement were
the most legalistic of the issues dealt with by Committee 24. They were threefold:

(1)Was the protocol to be a stand-alone legal instrument;

(2)Was it necessary or desirable to repeat in the protocol provisions of the safeguards
agreement that were relevant and not in conflict with the provisions of the protocol;
and

(3)Was the protocol to be an “integral part” of the safeguards agreement?

Their resolution is reflected in article 1. The issue of “integral part” involved the role of
EURATOM in respect to the protocols of the EU states and, hence, was an issue primarily for
these states.

5.2. Background

Although the Board established Committee 24 to develop a protocol to comprehensive
safeguards agreements for the purpose of strengthening and improving the efficiency of
safeguards under those agreements, the Board did not prescribe the relationship between
safeguards agreements and the new protocol. Thus, throughout almost the entire life of the
Committee its members struggled with both legal and political questions about this relationship.
These questions began during the first meetings of the Committee in July 1996 and were still
being debated until near the end of its last meetings in April 1997.

5.3. Alternative proposals

The alternative proposals for the two issues that actually arose during the Committee’s
discussions are:

(1) Draft the protocol as a legal instrument to be additional to a safeguards
agreement rather than a stand-alone instrument (Draft 1). (There was never a
counter proposal.)
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(2) Include in the protocol references to or the text of paragraphs of INFCIRC/153
considered relevant to the protocol (Draft 1).

(3) Omit all such references and text, relying on their existence in the safeguards
agreement (Secretariat in OR.4/15).

(4) Include in the protocol a statement that the protocol was “an integral part of” or
was “additional and complementary to” the safeguards agreement (Draft 3
article 15 and the Netherlands in OR.35/{55).

(5) Omit reference to “an integral part of” and “additional and complementary to”
and rely on an explicit statement of the relationship as in article 1 (Brazil and the
UK in OR.47/950).

5.4. Analysis

The question of whether the protocol was to be a stand-alone legal instrument was never a real
issue. From Draft 1 onwards, the title and text always referred to safeguards agreements to
which the protocol would be additional. Throughout the discussion of universality, there was
never a proposal that the protocol apply to states without a safeguards agreement. There were a
few references to a stand-alone document during the Committee’s discussions, such as Spain’s
comment that the Committee needed to decide whether to produce a freestanding agreement
(OR.17/929). However, there was never a proposal to make the protocol such a document.
When the Secretariat stated (OR.47/955) that countries without safeguards agreements with the
Agency would not be able to conclude a protocol because it would not be a stand-alone legal
instrument, there was not a hint of dissent from the Committee. This did not settle, though, the
issue of the relationship between the Protocol and associated safeguards agreements, for
example, whether the Protocol should repeat provisions of the safeguards agreement.

This arose, for example, in the case of amendment of the Protocol. Draft 1 included an article 10
on amendment of the protocol and an article 12 on the duration of the protocol. The first
comments at the July 1996 meetings raised the question of the need to repeat in the protocol
provisions of the safeguards agreement, which has its own provisions for duration and
amendment. Germany questioned the need for an amendment article (OR.4/11), Belgium
suggested the addition of provisions for the settlement of disputes (OR.4/12), and Greece
suggested the addition of provisions like those in paragraphs 18 and 19 of INFCIRC/153 dealing
with verification of the non-diversion of nuclear material (OR.4/7). As often as such proposals
were made, the Secretariat replied that clauses relating to amendments and the settlement of
disputes, like several other final clauses in INFCIRC/153, should not be included in the protocol
as they were already provided for in safeguards agreements of which the protocol would be a
part, and it would be redundant to repeat them in the protocol (OR.4/15 and 8 and OR.17/913 and
19).

Nonetheless, the chairman’s Draft 4 of October 1996 included a bracketed article that provided
for amendment of the protocol but for the first time made an exception for amendment of
annexes | and Il. Draft 4 also stated that the provisions of the safeguards agreement would apply
to the protocol to the extent relevant to and compatible with the provisions of the protocol, and
proposed including four lists of relevant provisions of the safeguards agreement:

35



THE NEGOTIATION OF THE MODEL ADDITIONAL PROTOCOL
VOLUME II. IAEA COMMITTEE 24: MAJOR ISSUES UNDERLYING THE MODEL ADDITIONAL PROTOCOL (1996-1997)

(i) provisions that would apply to the implementation of the protocol;

(if) provisions that would apply, as supplemented by specified provisions of the
protocol, to the implementation of the protocol,

(iii) provisions that would be superseded by provisions of the protocol; and
(iv) provisions that would not be applicable to the implementation of the protocol.

At the January 1997 meetings the U.S. asked, for the sake of flexibility, that there be no detailed
listing of articles (OR.35/158). Fortunately, the Committee agreed with the U.S. and did not
follow the Draft 4 approach, which would have involved a nightmarish review of each of the 116
paragraphs of INFCIRC/153. Had the Committee done so, the negotiating history of
INFCIRC/153 might have become a best seller.

At the January 1997 meetings the U.S. said the article on amendment should be deleted and
reliance placed in the amendment procedures contained in existing safeguards agreements
(OR.36/152), but Australia pointed out that if the amendment article was deleted a new article
dealing with amendments to annexes | and 11 would be needed (OR.36/157-58).

Although the issue was apparently settled, toward the end of the January meeting the Secretariat
stated that under the Vienna Convention on the Law of Treaties the protocol would be “an
integral part of the Safeguards Agreement” whether or not an explicit statement to that effect was
in the protocol and that reference to “integral part” only clarified the relationship but did not
determine it (OR.47/152). France, Argentina, Japan, and Iran immediately proposed deletion of
the sentence on “an integral part” (OR.47/158). At this point Germany and Belgium protested
that, if that sentence was deleted, it would be necessary to reinstate several provisions, such as
those concerned with amendment and the duration of the protocol, which had been deleted on the
understanding that there would be a statement that the protocol was “an integral part of the
Safeguards Agreement”; such a statement was essential to make it clear that once the protocol
had entered into force for a state it would remain in force as long as the safeguards agreement did
(OR.47/159).

After a long and convoluted discussion about article 1, Germany and Belgium agreed to the
omission from the protocol of the sentence on “integral part” (OR.50/164-71), and the
Committee agreed on Draft 6, which omitted articles already covered in safeguards agreements.

The first explicit statement of the relationship between the protocol and the safeguards
agreement was article 13 of the Secretariat’s Draft 1, which read:

The provisions of the Safeguards Agreement and of this Protocol shall be interpreted and
implemented as a single agreement. In the event of conflict between the Agreement and this
Protocol, the provisions of this Protocol shall prevail.

This was elaborated in Draft 2, which read:

The provisions of the Safeguards Agreement and of this Protocol shall be interpreted and
implemented as a single agreement, provided that: (a) for the purposes of implementing the
provisions of this Protocol, in the event of conflict between the provisions of the Safeguards
Agreement and of this Protocol, the provisions of this Protocol shall prevail; and (b) for the
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purposes of implementing the provisions of the Safeguards Agreement, nothing contained in
this Protocol shall limit, or shall be construed as limiting, the rights and obligations of the
Agency contained in the Safeguards Agreement.

In article 15 of Draft 3 this was shortened to “The Protocol shall be an integral part of the
Safeguards Agreement.”

Following the July meetings the U.S. proposed adding at the end of article 15 the words “and
does not derogate from the rights of the Agency under the Safeguards Agreement” (W.P. 17). At
the October meetings Germany opposed the U.S. addition because the content of the protocol
would determine whether the provisions of the original safeguards agreement applied fully,
partially or not at all (OR.17/139). Australia replied that the protocol should make absolutely
clear that it did not derogate from the Agency's rights under existing agreements or identify
provisions in existing agreements not squaring with the protocol (OR.17/141).

The chairman’s Draft 4 included in article 17;

This Protocol shall be considered as an integral part of the Safeguards Agreement. The
provisions of the Safeguards Agreement shall apply to this Protocol to the extent that its
provisions are relevant to and compatible with the provisions of this Protocol.

At the January 1997 meetings the Netherlands proposed replacing this with:

This Protocol shall be considered additional and supplementary to the Safeguards
Agreement and shall remain in force as long as the Safeguards Agreement remains in force.
The provisions of the Safeguards Agreement shall apply to this Protocol to the extent that its
provisions are relevant to and compatible with the provisions of this Protocol. In the event
of a conflict, the provisions of the Protocol shall prevail (OR.35/155 and attachment 2).

Germany in turn proposed that it read:
The Protocol shall be an integral part of the Safeguards Agreement. The general provisions
of the latter shall apply to the implementation of the Protocol, and its specific provisions
shall apply mutatis mutandis where appropriate. Where there is a conflict between provisions
of the Protocol and those of the Safeguards Agreement which were valid prior to the entry
into force of the Protocol, the provisions of the Protocol shall prevail (OR.35/156 and
attachment 1).

This difference, “additional and supplementary to” or “integral part of,” and whether either
statement was needed became the gist of the argument from then on.

The U.S. accepted the “integral part of” language and the idea of making it a new article 1 but
was mostly concerned with ensuring that the existing safeguards system was not impaired, and,
unless there was a conflict between the protocol and the safeguards agreement, that the existing
provisions of the safeguards agreement continued to apply. It proposed the following text: “The
provisions of the Safeguards Agreement shall continue to apply except that, when its provisions
directly conflict with provisions of the Protocol, the latter shall control to the extent of the
conflict” (OR.35/57-58 and attachment 3). Brazil agreed with the U.S. (OR.35/159-60);
Belgium preferred the German text (OR.35/162): and the UK, Austria, Denmark, Finland,
Sweden, France, the Czech Republic, and Denmark preferred “additional and supplementary to”
(OR.36/11, 21, 22, 25, and 29-31).
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The Secretariat argued that whether the text referred to the protocol as “an integral part of” or as
“additional and supplementary to” was merely a matter of drafting and that the legal effect would
be the same (OR.36/134). Germany disagreed, arguing that the “additional and supplementary”
would mean, for example, that the protocol article on visas would prevail over the provisions in
safeguards agreements only as far as implementation of the protocol whereas clearly the
intention was that it supersedes the agreement provisions and that would be made clear by the
“integral part” formulation. Japan preferred “an integral part of the Safeguards Agreement”
(OR.36/137-38).

In his Draft 5 the chairman tried to solve the disagreement by including both phrases in a new
article 1 reading:

This Protocol shall be additional to and its provisions shall be interpreted as an integral part
of the Safeguards Agreement. The provisions of the Safeguards Agreement shall apply to
this Protocol to the extent that its provisions are relevant to and compatible with the
provisions of this Protocol. In case of conflict between the provisions of the Safeguards
Agreement and those of this Protocol, the provisions of this Protocol shall apply.

It did not work. Syria, Saudi Arabia and Turkey objected to the *“an integral part of the
Safeguards Agreement” language (OR.47/Y46). Australia, the UK, Greece, Sweden and
Denmark proposed adding “and supplementary” after “additional” (OR.47/Y47). The U.S. stated
that the U.S. would be treating the protocol as an integral part of its safeguards agreement
(OR.47/949). Brazil and UK noted that the relationship between the protocol and the safeguards
agreements to which it would be additional was determined in the second and third sentences and
that the first sentence could therefore be dispensed with (OR.47/150). The Secretariat confirmed
this and added that the protocol would be “an integral part of the Safeguards Agreement”
whether or not an explicit statement to that effect was included in it; the U.S. would be free to
interpret the protocol as an integral part of its safeguards agreement even if the first sentence of
article 1 was deleted, and no legal problems would arise if some countries treated the protocol as
“an integral part of the Safeguards Agreement” and others did not (OR.47/151, 52, 54 and 57).

It was at this point that Germany and Belgium introduced their famous argument that if the
statement that the protocol was “an integral part of the Safeguards Agreement” was deleted, it
would be necessary to reinstate the protocol provisions for amendment and duration
(OR.47/159). Then the U.S. stated its view as to what the disagreement was really about, namely
the concern that the wording of the article would affect the allocation of responsibilities among
the member states of EURATOM and that it might help to resolve the issue, and enable the
Committee to move forward, if the Committee's report to the Board were to include a statement
to the effect that the protocol did not prejudge how states and international organizations, such as
EURATOM, to which they are parties decided on signature or responsibility for implementation
of the Protocol (OR.48/115). Japan added that the Secretariat had made it quite clear that the
particular problems of a group of countries or international organizations should be dealt with
outside article 1, yet those delegations which advocated the deletion of the words “integral part”
still appeared to be trying to solve their problems in the context of article 1; the U.S. suggestion
should help meet their concerns (OR.48/127).

The chairman proposed that the first sentence of article 1 be deleted, that article 1 contain the
second and third sentences, and that two statements be included in the official record, in the
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Committee's report to the Board and in the Board's resolution: the first would state that in
adopting article 1 the Committee had taken note of the interpretation provided by the Secretariat
and the second statement would be along the lines of the U.S. proposal to the effect that the text
did not prejudice the way in which states and other parties (or international organizations)
decided on signature or responsibility for implementation of the protocol (OR.48/34 and 36 and
OR.49/16). With several mostly editorial changes suggested by Committee members the
chairman distributed Draft 6, article 1 of which read:

The provisions of the Safeguards Agreement shall apply to this Protocol to the extent that
they are relevant to and compatible with the provisions of this Protocol. In case of conflict
between the provisions of the Safeguards Agreement and those of this Protocol, the
provisions of this Protocol shall apply.

Germany (OR.50/164-70), supported by Belgium (OR.50/171), restated its preference to retain
the “integral part” concept but agreed to accept the Draft 6 text if:

(1) The Secretariat confirmed that, even without the words “integral part,” article 1
would, on the basis of a correct interpretation of international legal doctrine, lead
to the conclusions that the provisions of original safeguards agreements would
apply - or apply mutatis mutandis - as long as they were relevant to and not in
conflict with the provisions of the additional protocols;

(2) These understanding were reflected in the record of the current meeting;
(3) These understandings were reflected in the Committee’s report to the Board; and

(4) The Board’s resolution approving the protocol included a direct reference to
these understandings.

The Secretariat confirmed that the German understanding was correct (OR.50/76-78) and, in
response to a statement by the UK and France (OR.51/1-7), confirmed that article 1 did not
prejudge the question of prospective parties or the modalities for their adherence and that this
was for a state or group of states to decide for themselves in the light of their rights and
obligations under their respective safeguards agreements and non-proliferation treaties
(OR.51/18). The chairman then proposed that article 1 in Draft 6 be left as it stood (OR.51/19).

The chairman’s Draft 6 had also included an “Understanding Recorded by the Committee
Concerning the Interpretation of Article 1 as far as the Manner of Adhering to the Protocol and
the Responsibility for its Implementation is Concerned,” which read “1. In adopting Article 1,
the Committee took note of the Interpretation provided by the Secretariat at the meeting of the
Committee on 31 January 1997; and 2. This text does not prejudge with what legal modalities
States and international institutions of which these States are members decide on adherence to
the Protocol or on the division responsibilities in its implementation.” With a few editorial
changes suggested by Committee members the chairman issued a revised understanding as
Chairman’s W.P. 27 (3 April 1997) Understanding Recorded by the Committee Concerning the
Interpretation of Article 1 as far as the Manner of Concluding Additional Protocols and the
Responsibility for their Implementation, which read:

1. In adopting Article 1, the Committee took note of the Interpretation provided by
the Secretariat at the meeting of the Committee on 31 January 1997; and
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2. For States that are members of international institutions that are party to
safeguards agreements with the IAEA, this text does not prejudge the legal
modalities which these States and international institutions adopt regarding the
conclusion of additional protocols or the division of responsibilities in their
implementation.

On 3 April 1997 this was accepted by the Committee.

In its report to the Board (GOV/2914 of 10 April 1997) the Committee drew the attention of the
Board to the statement by Mr. ElBaradei, Assistant Director General, Division of External
Relations, on 31 January 1997 setting out the Secretariat's interpretation of the relationship
between the Additional Protocol and the relevant safeguards agreement.
The Committee took note of the Secretariat's interpretation and also wished to place
on record its understanding concerning its interpretation of Article 1 as far as the
manner of concluding additional Protocols and the responsibility for their
implementation are concerned. The Committee reverted to this matter in its final
meeting and confirmed the earlier interpretation. Attached to this report are the
Secretariat's Interpretation of 31 January 1997 and the Committee's Understanding of
3 April 1997. In the light of the foregoing, the Committee recommends that the
Board endorse the understandings reached in the Committee on the relationship
between additional protocols and the respective safeguards agreements.

At its meeting on 15 May 1997 the Board endorsed the understandings reached in the Committee
on the relationship between protocols and the respective safeguards agreements (OR.914/67).

5.5. Interpretation

The record and protocol text are clear that (1) only states with a safeguards agreement, regardless
of type, can conclude a protocol, and (2) states without any safeguards agreement cannot do so,
because the protocol is not a stand-alone legal instrument.

The record and the protocol text are clear that where there are any conflicts the provisions of the
protocol apply and that provisions in a safeguards agreement that are relevant to and not in
conflict with the provisions in a protocol additional to that agreement, apply to that protocol even
though not repeated in that protocol. Thus, for example, once a protocol has entered into force,
its duration is determined by the duration provision of the agreement to which the protocol is
additional.

The record of the Committee is clear that the protocol, once in force, can be treated as an integral
part of the safeguards agreement to which it is additional. The record is also clear that for states
that are members of a multinational organization that is party to a safeguards agreement with the
IAEA, the protocol does not prejudge the legal modalities that these States and the organization
adopt regarding (1) the conclusion of additional protocols or (2) the division of responsibilities in
their implementation.
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6. CONSTITUTIONAL AND LEGAL LIMITATIONS

6.1. Description

Two types of limitations and qualifications on the rights of the Agency and the obligations of
states during development of the provisions of the protocol were proposed. The more
fundamental one involved limitations arising from the constitutions and legislations of states.
The other, a more pragmatic qualification but also legal, arose as a result of provisions affecting
private-sector activities not under the kinds of government regulation already in force for
activities involving nuclear material. Altogether they were among the more complex of the
issues facing Committee 24.

The issue of limitations and qualifications arose in several contexts. There was recognition from
the outset by the Secretariat and Committee members that some kinds of limitations or
qualifications would be needed. The debate centered on the nature and scope of the limitations
for the three aspects of the issue. These were:

(1) What kind of general limitation should be reflected in the preamble;

(2) What qualifications should there be on the obligation to report information under
article 2.a.(i) and (x) and 2.b.; and

(3) What limitations should there be on complementary access by the Agency in
articles 5 and 9?

(The issue also arose tangentially in articles 9 and 12, but these are covered in the article-by-
article development in Volume 111.) Put starkly, the issue came down to choosing between either
(1) a significant compromise in the capacity of the protocol to strengthen the effectiveness and
improve the efficiency of the safeguards system; or (2) a substantial expansion of a state’s
legislation controlling activities in the private sector. In the end, the Committee was able to
adopt compromises that avoided both extremes.

There were significant differences in how the Committee approached and handled the issue.
This was due, at least in part, to the procedure adopted by the Committee for reviewing each
paragraph separately each time a new draft was taken up. Although by the end of the
Committee’s work, there was consistency and much commonality in the resolution of the various
facets of the issue, for practical reasons in drafting this report, the analyses for each of the three
aspects of the issue are presented separately.

6.2. Background

INFCIRC/153 (Corrected) safeguards agreements do not contain any explicit limitations arising
from the constitution or legislation of states. This reflects the fact that States generally are
required to submit to the Agency only information involving highly regulated nuclear activities.
Very early in considering the draft protocol, the Secretariat and states recognized that key
provisions in the draft protocol extended beyond the regulated nuclear industry and involved
many activities not involving nuclear material or not under sufficient government regulations to
allow the government to require information or to ensure Agency access. Thus, in Draft 1 of the
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protocol, the Secretariat proposed that complementary access take into account states’
obligations under their constitutions. Early in the work of Committee 24, states proposed
language that would even more broadly qualify their obligations and the Agency’s rights under
the protocol by taking into account their constitutions and legislations. Given the wide variations
in how laws are adopted or constitutions revised, there were real concerns that a general
exception could effectively nullify the substantive provisions.

6.3. Alternative proposals for Preambular paragraph 3

Relevant text from INFCIRC/540 (Corrected)

Preamble

RECALLING that the Agency must take into account in the implementation of
safeguards the need to avoid hampering the economic and technological
development of ..... or international co-operation in the field of peaceful nuclear
activities; respect health, safety, physical protection and other security provisions in
force and the rights of individuals; and take every precaution to protect
commercial, technological and industrial secrets as well as other confidential
information coming to its knowledge;

The Committee’s debate regarding a general limitation in the preamble can be encapsulated in
the following three alternatives:

1) No general qualifications on a state’s obligation or the Agency’s rights from the
constitution or legislation of a state (Secretariat’s Drafts 1, 2 and 3).

2) The obligations of the state and the rights of the Agency should be generally
qualified by taking into accounts the state’s constitution (Egypt in W.P. 19).

3) A general qualification that the rights of individuals should be respected
(Germany in W.P. 10).

The Committee considered a variety of proposals for dealing with the obligations of states to
submit information. They can be consolidated into the following two:

1) No constitutional or legislative qualifications on the information reporting
obligations of states, relying instead on the qualifications “to the extent known
to the state” and “best effort by the state” (in essence the Secretariat’s approach
in Draft 1).

2) A general qualification that the information reporting obligations of states be
subject to the state’s national laws or in accordance with its constitution
(Belgium in OR.1/9]48).
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The Committee considered a variety of proposals for dealing with limitations on the rights of
the Agency to carry out complementary access. They can be encapsulated in the following
three:

1) No qualifications on access to locations with nuclear material and a qualification
that access for all other locations should take into account “any constitutional
obligations [the state] may have with regard to proprietary rights or searches
and seizures” (Secretariat’s Draft 1).

2) A qualification that access for all locations should take into account the state’s
constitutional obligations vis-a-vis individuals (Argentina in W.P. 12).

3) No qualifications on access to locations with nuclear material and a qualification
that access for all other locations should be based on “every reasonable effort”
with no reference to constitutional obligations or the rights of individuals (UK in
OR.20/983-84).

6.4. Analysis

(a) General limitation (Preamble paragraph 3)

The general issue evolved into that of respecting the rights of individuals (as provided for in
states’ constitutions), which was accepted by the Committee. There were no references to this or
any other aspects of constitutions or legislations in the drafts of the preamble prepared by the
Secretariat. The only phrasing in the adopted preamble that relates to the constitutional issue is
“respect ... the rights of individuals” in paragraph 3. The language “to act in accordance with ...
the rights of individuals” was first proposed by Germany following the July 1996 meetings of the
Committee (W.P. 10). The U.S. and UK (OR.22/167 and 70) initially opposed the German
proposal, and Brazil (168), Korea (169) and Nigeria (171) supported it.

Also following the July 1996 meetings, Egypt proposed a new paragraph after paragraph 5
reading:
Taking into account any existing constitutional obligations and the demands of
sovereignty of ...... (W.P. 19).
This was the earliest proposal to make a general reference to states’ constitutions and appeared to
include a political element, namely the state’s sovereignty. As there were no comments on it at
the October 1996 meetings the chairman included it in his October 1996 Draft 4.

This draft included two alternative texts for the third paragraph of the preamble, the first
containing nothing relative to a state’s constitution and the second reading in part: “[WHEREAS
the Agency is obliged to avoid hampering economic and technological development, ... to act in
accordance with health, safety, physical protection and other security provisions in force and
with the rights of individuals, .....]” All of these texts were in square brackets, as none had been
agreed.
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At the January 1997 meetings the U.S. proposed replacing the two alternatives for paragraph 3
with:
RECALLING that the Agency must take into account in the implementation of safeguards
the need to avoid hampering the economic and technological development of ..... or
international cooperation in the field of nuclear activities, to respect health, safety, physical
protection and other security provisions in force and the rights of individuals, and to take

every precaution to protect commercial and industrial secrets as well as other confidential
information coming to its knowledge;” (OR.42/119 and OR.40 attachment 3).

Australia, Brazil, South Africa and Sweden: endorsed the U.S. text (OR.42/920, 21 and 29). The
chairman announced widespread agreement with this U.S. text.

Chile, Egypt, Syria, Saudi Arabia, Iran and Algeria asked for retention of the Egyptian paragraph
on existing constitutional obligations and state sovereignty (OR.42/131-32 and 34:), while the
U.S., Australia, Germany, Greece, France (noting that the model protocol could not be adapted to
the constitutional peculiarities of individual states), Sweden, Denmark, New Zealand,
Netherlands, Spain, Finland, Switzerland, Czech Republic, Canada, UK, South Africa and
Turkey proposed its deletion, because the Committee had already taken very full account of
states' constitutional obligations and that, when assuming obligations and waiving rights through
accession to international treaties, states were in fact exercising their sovereignty (OR.42/933 and
35-40). The chairman announced that the sense of the meeting was that the Egyptian paragraph
should be deleted (OR.42/141).

At the January 1997 meetings Chile also proposed (OR.41/942) adding “taking into account any
existing constitutional obligations and the demands of sovereignty of .....” to paragraph 1 of the
preamble. Through all of the Committee’s work there was no discussion of state sovereignty.
Paragraph 3 of the preamble in both the chairman’s Drafts 5 and 6 included “RECALLING that
the Agency must take into account in the implementation of safeguards the need to: ...; respect ...
the rights of individuals; ....” There were no further comments by the Committee on this issue in
the preamble.

(b) Limitations on the obligations of states to submit information (Article 2)

Relevant text from INFCIRC/540 (Corrected)

Article 2.a. .. shall provide the Agency with a declaration containing:

2.a Chapeau

The chapeau of what became article 2.a read in the first three drafts “To the extent not already
provided for under the Safeguards Agreement, ..... undertakes to provide the Agency with the
following information:” (Drafts 1-3). During the July 1996 meetings of the Committee Germany
proposed that states' undertakings to provide information should be subject to the laws in force in
states (OR.1/137). Belgium proposed inclusion of “subject to its national laws” or “in accordance
with its constitution” (OR.1/148). The Secretariat responded that to make the provision of
information subject to national laws would mean giving the state carte blanche to legislate in
such a way as to neutralize the protocol (OR.1/1105). Following the July 1996 meetings the
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following additions were proposed: “subject to the obligations arising from its legislation on the
matter” (Algeria W.P. 11); “taking into account the constitutional obligations of ..... Vis-a-vis
individuals” (Argentina W.P. 12); and “taking into account any existing constitutional
obligation” (Belgium W.P. 4 and Egypt W.P. 19).

The Chairman’s Draft 4 of October 1996 retained the original language of the chapeau. During
the January 1997 meetings Algeria repeated its earlier proposal to add “taking into account its
legislation in this area” in the chapeau (OR.24/146). Germany, supported by Spain, (OR.24/151
and 55) responded that “countries accepting the model protocol would in most cases have to
adapt their national legislation to it- not the other way around.” However, by this time the
chairman’s Draft 4 had made a distinction between R&D involving the government and that not
involving the government, i.e., in the private sector.

Although this issue involving the chapeau is fundamental, it received relatively little attention in
Committee 24, the reason apparently being that the main concern of states raising the legislative
or constitutional issue under article 2.a was private-sector R&D not involving nuclear material.
This arose only in articles 2.a.(i) and 2.a.(x). With the removal of private-sector R&D to article
2.b. there was little or no support for a general limitation on the state’s reporting obligations
under article 2.a. The issue regarding the chapeau was thus defused and not raised again.

2.a.() Research and development:
Relevant text from INFCIRC/540 (Corrected)

Article 2.a.(i). A general description of information specifying the location of
nuclear fuel cycle-related research and development activities not involving nuclear
material carried out anywhere that are funded, specifically authorized or controlled
by, or carried out on behalf of, ...... .

The Draft 1 text of what became article 2.a.(i) read:

To the extent known to ....., a description of the nature and location of nuclear fuel cycle-
related research and development activities not involving nuclear material carried out at
facilities, at locations outside facilities where nuclear material is customarily used* and at
other locations.

Despite the qualification of “to the extent known to the state,” at the December 1995 Board
Germany noted problems with providing information on *activities in the nuclear field [that]
were planned, financed and implemented not by a central authority but by a multitude of
individual bodies in industry and science;” that, while these activities had to conform with
general laws and regulations, most of them were not required to be registered or licensed by the
state and many were under no control or guidance by the state; and clarification was needed as to
which data had to be supplied only insofar as they were known to the state and which had to be
supplied without fail (GOV/OR.884/1101-102).

The Secretariat modified this article by making a distinction in Draft 3 between state and non-
state activities and between “sensitive” and other nuclear fuel cycle activities. Its proposal read:
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A description, the status and location of nuclear fuel cycle-related research and development
activities not involving nuclear material carried out anywhere in .....: (a) that are owned,
funded or authorized by ..... and are specifically related to conversion, fuel fabrication,
power or research reactors, critical assemblies or accelerators; or (b) that are specifically
related to enrichment, reprocessing of nuclear fuel and treatment of waste containing nuclear
material.

This change limited the reporting of private sector R&D to three critical areas (enrichment,
reprocessing, and waste treatment). At the June 1996 Board Canada stated that it had difficulty
providing information on nuclear fuel cycle-related research and development activities not
involving nuclear material (GOV/OR.894/162). Japan noted that states were not usually in a
position to obtain such R&D information from the private sector and could not guarantee the
correctness of information acquired; and proposed that the state's obligation be to make all
reasonable endeavors to supply all relevant information on nuclear R&D within existing laws
and regulations (GOV/OR.894/1145).

Following the July 1996 meetings Argentina proposed that the reporting of private sector R&D
not involving nuclear material be limited to that specifically related to uranium enrichment and
reprocessing of nuclear fuel (W.P. 12 and Corr.). Germany made a similar proposal that covered
“enrichment, reprocessing of nuclear fuel or the recovery of nuclear material from waste” (W.P.
19). Japan proposed a separate paragraph that read, “shall make every reasonable effort to
provide the information ... that are specifically related to enrichment, reprocessing of nuclear fuel
and radio-chemical process of waste containing nuclear material” (W.P. 3 Corr.1). Egypt (W.P.
19) and Slovakia (W.P.16) proposed eliminating reporting on all R&D not involving nuclear
material.

The Secretariat opened the debate at the October 1996 meetings by stating that:

(i) a fundamental issue raised in this article was the relationship between an
international obligation and national constitutional and legislative requirements;

(ii) a recognized principle was that by entering into an international agreement, a
state undertook to bring its internal legislation into line with that international
agreement; and

(iii) a second well-established principle was that a state could not plead its own law
as an excuse for non-compliance with international law (OR.7/125).
2.a.(1) vs. 2.b Research and development — Government vs. private

Relevant text from INFCIRC/540 (Corrected)

Article2.b .. shall make every reasonable effort to provide the Agency with
the following information:

(i) A general description of and information specifying the location of [specified
nuclear fuel cycle-related R&D not involving nuclear material] that are carried out
anywhere in ..... but which are not funded, specifically authorized or controlled by,
or carried out on behalf of .....
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(ii) A general description of activities and the identity of the person or entity
carrying out such activities, at locations identified by the Agency outside a site
which the Agency considers might by functionally related to the activities of that
site. The provision of this information is subject to a specific request by the Agency.
It shall be provided in consultation with the Agency and in a timely manner.

Germany elaborated on its W.P. 19 that automatic reporting should apply only to activities being
carried out or planned with Government involvement; activities in the private sector should be
covered in article 1.b., where states were required to make every reasonable effort to provide
information on certain activities at the specific request of the Agency (OR.7/Y33). (The
Committee accepted the argument by Germany and others that governmental regulations such as
industrial safety regulations did not provide the government with sufficient authority to obtain
the relevant information.) The U.S., as did most other speakers, opposed moving private sector
R&D to article 2.b (OR.7/134). Canada stated that there was no need for a reference to
“constitutional obligations” if the State was required to make “every reasonable effort”
(OR.10/12).

Following the October meetings the chairman issued Draft 4 that moved all private sector R&D
from article 2.a.(i) to article 2.b.(i). Article 2.a.(i) now read:

A general description and location of nuclear fuel cycle-related research and development
activities not involving nuclear material carried out anywhere in ..... that are funded,
authorized or controlled by, or carried out on behalf of, ......

At the January 1997 meetings there were no objections to this change. The chairman modified
this language only editorially in Draft 5 and agreed with the UK that 2.a.(i) included all research
and development activities, which were linked in any way to the state (OR.46/156-57). This
ended the Committee’s discussion of article 2.a.(i).

2.a.(x) Fuel cycle plans
Relevant text from INFCIRC/540 (Corrected)

Article 2.a.x. General plans for the succeeding ten-year period relevant to the
development of the nuclear fuel cycle (including planned nuclear fuel cycle-related
research and development activities) when approved by the relevant authorities in

Draft 1 of article 2.a.(x) read:

Plans for the further development of the national nuclear fuel cycle, including planned
locations when known [and] A description of planned national nuclear fuel cycle-related
research and development activities, including planned locations when known.

In Draft 2, the Secretariat introduced a distinction between activities involving the government
and those otherwise known to the state. This read:

With respect to planned nuclear activities owned, funded or authorized by, or otherwise
coming to the knowledge of .....: () Plans for the further development of the nuclear fuel
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cycle, including planned locations when known; and (b) A description of planned nuclear fuel
cycle-related research and development activities, including planned locations when known.

At the March 1996 Board Thailand asked that “the description of planned nuclear R&D activities
should not violate the sovereign rights of states” (GOV/OR.888/1148). The operative intent of
this was never explained, and there was no follow-up.

In Draft 3 of article 2.a.(x) reporting on plans for nuclear activities in the private sector was
removed and never reintroduced. The text read “With respect to planned nuclear activities
owned, funded or authorized by .....: (a) Plans for the further development of the nuclear fuel
cycle, including planned locations when known; and (b) A description of planned nuclear fuel
cycle-related research and development activities, including planned locations when known.”
As in the two previous drafts, the qualification “when known” applied only to the locations of
the activities. Germany (W.P. 10) and Brazil (OR.9/158) proposed deletion of the article. The
Netherlands (OR.9/162:), Australia (168), UK (169) and Czech Republic (70) urged it be
retained. Subsequent drafts of article 2.a.(x) had no change in respect to private sector R&D, and
there were no further Committee comments on the issue in article 2.a.(x).

2.b.(i) Private Research and Development

The first draft of article 2.b.(i) appeared following the October 1996 Committee meetings in the
chairman’s Draft 4, which read: “..... shall make every reasonable effort to provide a general
description and location of nuclear fuel cycle-related research and development activities not
involving nuclear material that are specifically related to enrichment, reprocessing of nuclear
fuel and the treatment of intermediate or high-level waste containing plutonium, highly enriched
uranium or uranium-233, that are carried out anywhere in ..... but which are not funded,
authorized or controlled by, or carried out on behalf of, ...... ” During the January 1997 meetings
the UK pointed out that an understanding was needed that “every reasonable effort” represents a
serious obligation (OR.27/126:). Mexico opposed the “every reasonable effort” language as
being too imprecise and might well create loopholes (OR.27/128). The chairman argued for
retention of “every reasonable effort,” on the understanding that it implied a very serious effort
(OR.27/130). The chairman’s draft with only minor editorial changes became the adopted text in
INFCIRC/540 (Corrected), and no further comments on this issue were made on article 2.b.(i).

2.b.(i1) Activities near a site

The secretariat’s Draft 1 contained the substance of article 2.b.(ii) and with only editorial
changes appeared in Draft 3 that read: “Upon specific request by, and in consultation with, the
Agency, ..... shall make every reasonable effort to provide information on the identity, and a
description, of activities at locations identified by the Agency outside a site identified by .....
under Article l.a.(iii) above which the Agency believes might be functionally related to the
nuclear activities or associated infrastructure of that site.”

Following the July 1996 Committee meetings both Argentina and Egypt proposed adding “taking
into account” or *“subject to” constitutional obligations (W.P. 12 and Corr. and W.P. 19,
respectively). The chairman’s Draft 4 retained the substance of the article with only editorial
changes, as was also the case for his Draft 5. None of the Committee comments during the
January and April 1997 meetings dealt with this issue.
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(c) Limitations on the rights of the Agency to carry out complementary
access (Articles 5 (Complementary access) and 9 (Access for wide-area
environmental sampling))

Significant legal and constitutional issues arose with respect to the rights of individuals or access
to private property. The core question related to the right of privacy where the practice in most
states is that the expectation of privacy diminishes as state regulation increases. Thus, the issue
was whether to draft a protocol that would require states to introduce laws and regulations that
would put under some form of government control a whole host of private-sector activities not
involving nuclear material. The reach of the control would have had to be extremely broad
because of provisions that call for access to locations that might have no nuclear-related and
even no commercial activity. (In fact, the Model Additional Protocol permits the Agency to seek
access anywhere in a State under certain circumstances.) This does not mean that some of these
activities are totally unregulated. Depending on the country, they might, for example, be covered
by environmental and health and safety regulations. However, Committee 24 accepted the
argument of Germany and others that such regulations were not always sufficient to give the
government the authority to guarantee to the Agency the access specified in articles 5 and 9.

A comparable issue had arisen in the development of the provisions for special inspections in
INFCIRC/153. If the Agency considers that the information and access routinely available to it
is inadequate, paragraph 73 gives the Agency the right to request access to additional
information and locations without qualification. If the state objects it may invoke the arbitration
provision of paragraph 22. However, in the final analysis, the Board can upon the request of the
Director General call upon the state to take the necessary action without delay and to report the
non-compliance to the UN Security Council (paragraph 19). In accordance with article 1 of
INFCIRC/540, all of these provisions apply to INFCIRC/540, since INFCIRC/540 does not
address special inspections.

No significant developments on this matter occurred until Draft 1 of the protocol. There, the
Secretariat proposed no limitations on access to sites, to locations declared by the state to contain
nuclear material, and to locations of nuclear-related R&D not involving nuclear material. For all
other locations (manufacturing activities, for example), this draft (articles 3.b. and 3.c.) provided
that, “Upon request by the Agency, ..... shall, taking into account any constitutional obligations it
may have with regard to proprietary rights or searches and seizures, provide the greatest degree
of access to the Agency to any locations other than in those referred to in subparagraphs a.(i) and
(ii) of this paragraph for the purpose of environmental sampling.” Comments on complementary
access at the December 1995 Board did not raise any constitutional or legislative issues.

With minor elaboration these basic elements continued in the Secretariat’s Drafts 2 and 3, the
sole key change being the conditioning of access to nuclear R&D activities not involving nuclear
material (article 1.a.(i)) on the state’s constitutional obligations. Thus, well before the
establishment of Committee 24, the Secretariat had proposed a fundamental distinction between
locations having nuclear material, for which access was not conditioned on constitutional
obligations, and locations not having nuclear material, for which access was conditioned on
constitutional obligations of the state.
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Following the July 1996 Committee meetings, substantial written comments on complementary
access were submitted by a number of states, but the constitutional issued was raised only by
Argentina in stating that “access should take into account the state’s constitutional obligations
vis-a-vis individuals” (W.P. 12) and Belgium in stating that, “Any additional visit pursuant to
this protocol must take account of existing constitutional obligations” (W.P. 4/Add.2). During
the October 1996 meetings the issue of constitutional obligations in respect of locations having
nuclear material was not commented on by other states. The Secretariat stated that it was
unhappy about references to constitutional obligations just in certain parts of the draft protocol,
preferred no references to them at all and suggested the Chemical Weapons Convention
approach of the state making every reasonable effort to provide “alternative means” if it provided
“less than full access” (OR.10/166-67). In the chairman’s Draft 4 the articles on complementary
access to locations with nuclear material did not include any reference to constitutions or
legislation.

During the January 1997 Committee meetings Germany proposed adding, “taking into account
any constitutional obligations [the state] may have with regard to proprietary rights or searches
and seizures” in the chapeau of article 4.a., to protect the rights of individuals on the basis of
generally accepted international standards (OR.30/79. This was supported by Belgium (182),
Chile (183), Algeria (OR.31/112) and Saudi Arabia (113)).

The U.S. (OR.30/180), Greece (184), Secretariat (185), Australia (OR.31/11), Nigeria (12), UK
(14), Austria (15), Netherlands (6), Slovakia, Mexico, Finland, Denmark, New Zealand, Czech
Republic, Sweden, France, and Turkey (110) and Canada (f11) opposed the addition of that
phrase. Germany asked that the issue be deferred until the preamble was agreed (OR.31/19).

The chairman’s next draft (Draft 5) contained two alternative texts for the chapeau of the article
on access, the first of which contained a constitutional limitation and which read:

[..... shall provide the Agency access to the following locations taking into account any
constitutional obligations it may have with regard to proprietary rights or searches and
seizures:]

This left open the possibility of conditioning access to all locations, with or without nuclear
material, on constitutional obligations. Later during the January meeting the chairman stated that
given the progress made on the preamble, this square-bracketed phrase could be deleted
(OR.45/184). There were no further comments on this issue under articles 4 or 5 for locations
that contained or had contained nuclear material.

Locations that did not contain nuclear material, however, were treated differently. The
Secretariat’s Drafts 2 and 3 for locations not containing nuclear material read:

Upon request by the Agency, ..... shall, taking into account any constitutional obligations it
may have with regard to proprietary rights or searches and seizures, provide the greatest
degree of access to the Agency ... provided that if ..... is unable, by reason of such
constitutional obligations, to provide such access, ..... shall take such measures as are
necessary otherwise to satisfy Agency requirements.
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Following the July 1996 Committee meetings Argentina proposed inserting “towards
individuals” in place of “it may have with regard to proprietary rights or searches and seizures”
(W.P. 12). Belgium asked for deletion of “taking into account any constitutional obligations it
may have with regard to proprietary rights or searches and seizures” (W.P. 4/Add.2). Greece
proposed replacing the reference to constitutional obligations with a reference to cooperation as
provided for in paragraph 3 of INFCIRC/153 (W.P. 9).

During the October 1996 meetings Germany proposed replacing “provide the greatest degree of
access” with “make every reasonable effort to provide access” (OR.11/138-39). Australia
(OR.20/132-34:), supported by the Netherlands (142-44), U.S. (145), France (148), Turkey (157),
New Zealand (159) and Greece (61), stated that a clear principle of international law is that
treaty obligations prevailed, and states could not subscribe to a treaty and then seek to avoid their
responsibilities on grounds of their domestic circumstances as they perceived them. Germany
argued that the rights of the individual, particularly when protected by the constitution, had to be
protected under all articles of the protocol (OR.20/135-37). Brazil (OR.20/156) and Argentina
(163) argued that it was not necessary to refer to constitutional obligations because a state could
use its best efforts to satisfy safeguards requirements. Spain (OR.20/165-67), supported by
Japan (168), asserted that although international law prevailed over domestic law, the draft
protocol contained provisions that ran counter to the constitutional rules regarding private
property and were therefore unacceptable and that it was necessary to distinguish between
nuclear and non-nuclear activities that were state-controlled and non-nuclear activities not under
state control, with a strict rule applying to state-controlled installations and a “best efforts” rule
to the rest. The UK pointed out that there was no reference to constitutional obligations in
INFCIRC/153, and no need for one in the protocol, even if limited to the rights of the individual
or to human rights and that the *“every reasonable effort” approach to the provision of
information and access could meet the concerns of delegations which had expressed anxiety
regarding constitutional aspects (OR.20/183-84).

The chairman’s Draft 4 in the articles on complementary access to locations without nuclear
material dropped all references to constitutional obligations and proposed that the state shall
provide the necessary degree of access to the Agency but if it is unable to provide such access, it
shall take all possible measures otherwise to satisfy Agency requirements. At the January 1997
meetings Germany proposed replacing “take all possible measures” with “shall make every
reasonable effort to satisfy Agency requirements through other means” (OR.31/138 and
attachment to OR.29), Australia preferred “all possible measures” (OR.31/132), while the U.S.
(OR.31/133 and 45), Greece (41), Netherlands (142) and Austria (147) accepted “every
reasonable effort,” since in their view in legal parlance that phrase carried considerable weight.
The chairman, in summing up said that it seemed to be the Committee's wish to use the term
“every reasonable effort,” as well as “through other means” and that the term “every reasonable
effort” was recognized as a serious obligation, and it was desirable to use it consistently
throughout the protocol (OR.31/158). This language appeared in subsequent drafts, and there
were no further comments on it.

The Secretariat first introduced a provision for “environmental sampling over wide areas” in
paragraph 50 of “Discussion Draft 11” of 27 February 1996. The first comment related to
constitutional limitations was during the January 1997 meetings when Germany proposed
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separating the provision for wide-area environmental sampling from those for location-specific
environmental sampling by creating a new article reading:

..... shall provide to the Agency the necessary degree of access to any location specified by
the Agency to carry out undirected environmental sampling [the term then used for wide-
area environmental sampling], provided that if ..... is unable to provide such access it shall
make every reasonable effort to satisfy Agency requirements at other locations, ...
(OR.32/147).

This proposal received extensive Committee discussion relating to when and based on what
approvals this technique would be applied, but there was no discussion of the constitutional-
related issue of “every reasonable effort.”

6.5. Interpretation

Although the preamble does not represent operative language, the record of the Committee is
clear that the Committee agreed, without argument, that the protocol should respect the rights of
individuals. How these rights are to be respected becomes clear in articles dealing with
submission of information and complementary access. The record is equally clear that the
Committee rejected any broader limitation based on a state’s constitution, its legislations, or its
sovereignty.

The history of the development of states’ obligations to provide information to the Agency is
clear and explicit. The Committee decided to omit from the protocol a firm requirement to
report, except on the basis of making “every reasonable effort,” certain private activities: on
sensitive nuclear-related R&D not involving nuclear material but involving enrichment,
reprocessing and waste treatment in the private sector and private activities near a site. The
protocol omits other R&D and information on plans of the private sector for future development
of the nuclear fuel cycle.

Otherwise, the interpretations of the history of states’ obligations to provide information to the
Agency are clear from the records of the Committee and are that:

(i) States cannot use current or future legislation as a basis for denying information
to the Agency;

(if) States are responsible for enacting any legislation they need to meet their
obligations to provide information to the Agency; and

(iif) The obligation to provide information regarding locations declared by the state
is free of limits, with only the two narrowly defined exceptions noted above.

With respect to complementary access, the record is clear that a distinction is made between
locations with nuclear material and those without nuclear material. For the former, the
Committee considered and rejected “taking into account any constitutional obligations it may
have with regard to proprietary rights or searches and seizures” and similar language involving
or relating to states’ constitutions and legislations. It was satisfied that the third paragraph of the
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preamble provided sufficient protection of the rights of individuals.

The Committee also rejected constitutional and legislative qualifications for access to all other
locations. However, it qualified the state’s obligation to provide access to these other locations
in the event the state is unable to do so, in which case the state is obligated to make every
reasonable effort to satisfy Agency requirements, without delay, through other means. Although
the Committee had extended the unqualified obligation to provide information about nuclear fuel
cycle-related research and development activities not involving nuclear material carried out
anywhere that are funded, specifically authorized or controlled by, or carried out on behalf of,
the state, it retained the “every reasonable effort” qualification for access to these locations.

The initial draft language, proposed by Germany, for article 9 qualified the state’s obligation to
provide access for wide-area environmental sampling by limiting it to “every reasonable effort,”
and this was accepted by the Committee without question or discussion, it being understood that
any application of this technique would be at locations not having nuclear material.

6.6. Impact of constitutional issues

As noted in the interpretations, there are a number of limitations and qualifications on states’
obligations and Agency rights that originated in considering the impact of states’ constitutions on
the protocol. These are listed below:

1) Reference in paragraph 3 of the preamble to the requirement that the Agency must
respect the rights of individuals;

2) The omission of reporting of nuclear fuel cycle-related research and development
activities not involving nuclear material which are not specifically related to
enrichment, reprocessing of nuclear fuel or the processing of intermediate or high-
level waste containing plutonium, high enriched uranium or uranium-233 that are
carried out anywhere in ..... and which are not funded, specifically authorized or
controlled by, or carried out on behalf of, ....., for example, reactor design, reactor
fuel fabrication, and chemical purification and conversion of uranium ore
concentrate to oxide or hexafluoride.

3) The “every reasonable effort” qualification on the state’s obligation to provide the
Agency with information on:

(i) nuclear fuel cycle-related research and development activities not
involving nuclear material which are specifically related to enrichment,
reprocessing of nuclear fuel or the processing of intermediate or high-level
waste containing plutonium, high enriched uranium or uranium-233 that
are carried out anywhere in ..... but which are not funded, specifically
authorized or controlled by, or carried out on behalf of, .....; and

(ii) activities at locations identified by the Agency outside a site which the
Agency considers might be functionally related to the activities of that
site.

4) The “every reasonable effort” qualification on the state’s obligation to provide the
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Agency with access to: (i) Any location identified by the state under article 2.a.(i),
2.a.(iv), 2.a.(ix)(b) or 2.b., other than those referred to in article 5.a.(i); and (ii)
any location specified by the Agency, other than locations referred to in articles
5.a. and b., to carry out location-specific environmental sampling.
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7.

7.1

Environmental sampling was a new safeguards technique beginning with Programme 93 + 2. It
raised issues associated with all new and unfamiliar safeguards measures, but in addition to its
use at declared locations, the Secretariat proposed environmental sampling for use at locations
not declared by the state as well as the use of wide area environmental sampling. The two main
issues for environmental sampling were: (1) the purposes for which it could be used; and (2) the
conditions under which wide-area environmental sampling could be introduced. These issues
involved articles 5 and 9 plus article 18 in which the two types of environmental sampling were

ENVIRONMENTAL SAMPLING

Relevant INFCIRC/540 (Corrected) text

Article 5

..... shall provide the Agency with access to:

c. Any location specified by the Agency, other than locations referred to in
paragraphs a. and b. above, to carry out location-specific environmental sampling,
provided that if ..... is unable to provide such access, ..... shall make every
reasonable effort to satisfy Agency requirements, without delay, at adjacent
locations or through other means.

Article 9

..... shall provide the Agency with access to locations specified by the Agency to
carry out wide-area environmental sampling, provided that if ..... is unable to
provide such access it shall make every reasonable effort to satisfy Agency
requirements at alternative locations. The Agency shall not seek such access until
the use of wide-area environmental sampling and the procedural arrangements
therefor have been approved by the Board and following consultations between the
Agency and ......

Article 18

f. Location-specific environmental sampling means the collection of environmental
samples (e.g., air, water, vegetation, soil, smears) at, and in the immediate
vicinity of, a location specified by the Agency for the purpose of assisting the
Agency to draw conclusions about the absence of undeclared nuclear material or
nuclear activities at the specified location.

g. Wide-area environmental sampling means the collection of environmental
samples (e.g., air, water, vegetation, soil, smears) at a set of locations specified by
the Agency for the purpose of assisting the Agency to draw conclusions about the
absence of undeclared nuclear material or nuclear activities over a wide area.

Description

defined.
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7.2. Background

In Programme 93 + 2, the Secretariat identified environmental sampling as one of the new
measures for strengthening safeguards and improving their efficiency. As a Part 1 measure, it
would be carried out under the existing legal authority of comprehensive safeguards agreements
at locations to which the Agency already had access for inspections i.e., it would be location-
specific environmental sampling. However, in the context of the Additional Protocol, it could be
carried out at other locations and could include both location-specific environmental sampling
and wide-area environmental sampling. As a consequence, states were apprehensive about the
intrusiveness of the access and about their ability to provide the access in light of their
constitutions. This was especially the case under the earlier Secretariat drafts for access for
environmental sampling, which could be essentially anywhere in the state for any purpose.
European states, in particular, were concerned about the utility of wide-area environmental
sampling in areas where borders were close, rivers flowed through several countries, and there
were differing levels of nuclear activities conducted by individual countries.

7.3. Alternative proposals

The relevant proposals were:

1) Location-specific environmental sampling could be used at any location in the
state without a statement of purpose (Draft 1).

2) At locations declared by the state not to have nuclear material or its ores and at
locations not declared by the state, location-specific environmental sampling
could be used only in the event of a question or inconsistency resulting from
information submitted by the state and from complementary access (Korea in
W.P. 2).

3) Wide-area environmental sampling could be used at any location in the state
without a statement of purpose (Draft 1).

4) Wide-area environmental sampling could be used only after its approval by the
Board (Germany in OR.32/147 and attachment to OR.29).

7.4. Analysis

At its June 1993 meetings, the Board discussed GOV/2657, Strengthening the Effectiveness and
Efficiency of the Safeguards System: Report by the Director General on SAGSI's Re-Examination
of Safeguards Implementation of 14 May 1993. SAGSI’s advice included the use of new
procedures and technologies such as environmental monitoring techniques. At the March 1995
Board, the Secretariat presented GOV/2784, Strengthening the Effectiveness and Improving the
Efficiency of the Safeguards System: A Report by the Director General of 21 February 1995.
This included the technical, legal, and financial aspects of specific measures being developed
under Programme 93 + 2, some of which could be taken on the basis of existing authority, for
example, environmental sampling at sites where the Agency was already entitled to perform
inspections.
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Drafts 1-3 of the protocol provided for complementary access to carry out environmental
sampling at any location in the state. At the December 1995 Board, Brazil intervened that the
Agency should present criteria for environmental monitoring for each installation and for the
country as a whole and specify criteria for the selection of locations where sampling was to be
carried out and of the samples to be collected. It suggested that arrangements were needed for
states to conduct independent analyses or at least to have access to the analyses conducted at the
Agency's laboratories (GOV/OR.884/{76). Following the July 1996 Committee meetings Brazil
proposed a new paragraph reading: “..... shall be entitled to appoint a representative to follow the
analysis of environmental samples taken from its territory” (W.P. 14). This was the only
comment that applied to all environmental sampling, including that at sites and at other locations
declared by the state to have nuclear material. At the October 1996 meetings the Secretariat
questioned the feasibility of the proposal (OR.12/162), and this proposal was not raised again.

At the July 1996 meetings of the Committee, Korea stated that environmental sampling, other
than at sites and locations declared to have nuclear material or ores, should be done only to
resolve an inconsistency or a question, as paragraphs 68 and 70 of GOV/2863 indicated
(OR.2/11). (The issue of the purpose of complementary access for location-specific
environmental sampling is addressed under Major Issue 4: Purpose of the protocol.)

Following the July meetings, Korea also proposed that a request for access for environmental
sampling to locations, other than sites and locations declared to have nuclear material or ores,
should be made only when there is an inconsistency or a question resulting from information
submitted by the state and complementary access (W.P. 2). This would have precluded access to
resolve questions and inconsistencies based on other sources of information, such as third parties
and public information. The Secretariat objected (OR.12/{3), pointing out that such a restriction
would exclude, for example, open-source information, which was an important source of
information for the Agency. There was no support for this proposal, and the issue was not raised
again.

The remaining comments on environmental sampling all related to wide-area environmental
sampling, which Mexico had opposed at the March 1996 Board, saying the proposal in paragraph
50 of “Discussion Draft II” for environmental sampling over wide areas was excessive and that it
should only be used when there was full confidence in its effectiveness and when its application
would bring savings for the states concerned (GOV/OR.889/127). The Secretariat’s proposal in
Draft 3 for environmental sampling at locations not declared by the state included wide-area
environmental sampling, according to paragraph 54 of GOV/2863. China opposed it at the June
1996 Board, saying that wide-area sampling should not be provided for in the protocol since its
feasibility and effectiveness had not yet been established and it involved questions of security,
confidentiality, and cost (GOV/OR.895/128). During the October Committee meetings,
Germany said that a distinction should be drawn between wide-area and site-specific
environmental sampling (OR.12/110).

The chairman’s Draft 4 did not include a separate article for wide-area environmental sampling,
but during the January 1997 meetings Germany proposed one that required the state to provide
access to any location specified by the Agency for wide-area environmental sampling, provided
that if the state is unable to provide such access it shall make every reasonable effort to satisfy
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Agency requirements at other locations, and further provided that the Agency shall not seek such
access until the technique and the procedural arrangements therefor have been approved by the
Board of Governors (OR.32/147 and attachment to OR.29). Algeria proposed that in each case
of environmental sampling three samples be taken: one for the Agency, the second for the state
(which could, if it so desired, carry out its own analyses) and the third, a control sample, to be
used in the event of inadvertent contamination of one of the other samples or in the event of
differing interpretations of the results (OR.32/Y2). The Secretariat replied that this was already
the procedure ((OR.32/123), and the chairman felt that such details should not be included in the
protocol (OR.32/136).

Only two comments were made in the Committee as to the contents of these procedural
arrangements, one by Australia (OR.29/168) that they might include some of the provisions in
article 4, such as access during regular working hours and the state's right to have Agency
inspectors accompanied, and the other by Japan (OR.46/137) that they would have to be very
detailed, specifying, for example, how the Agency and the state should select sampling locations
and agree on sampling plans.

A number of states expressed support, at least in principle, for the German proposal. The focus
of the debate then shifted to the conditions that would need to be satisfied before the Agency
could use the technique. The UK (OR.29/156), suggested that one of the conditions for future
use of wide-area environmental sampling be establishment of its cost-effectiveness. Belgium
(OR.32/142), Spain (145) and Germany (47) proposed that the conditions include technical
feasibility and cost-effectiveness. The U.S. (148) opposed references in the protocol to its
“feasibility” or “cost-effectiveness,” Germany (49) agreed, and the chairman (153) concurred.

The chairman’s text for article 9 in Draft 5 was substantively the text proposed by Germany, the
key condition being Board approval of both the technique and its procedural arrangements.
Belgium questioned the propriety of a legally binding text that contained provisions whose full
implications were as yet unknown (OR.46/142), but the U.S. countered that it was not
uncommon in legal texts to make provision for future possibilities (143-44). The Secretariat
pointed out that the wording would obviate the need for amendment of the protocol if
technological developments warranted the introduction of wide-area environmental sampling in
the future (145). Belgium then asked that a requirement for consultations with the state be added
(151). The chairman’s Draft 6 was essentially unchanged, except for the addition of
consultations with the state, and is the text in INFCIRC/540.

7.5. Interpretation

The text and the record are clear that location-specific environmental sampling can be used in
accordance with article 5 and for the purposes stated therein (See Major issue 4: Purpose of the
protocol).

The record is clear that the information that can be used by the Agency in identifying questions
and inconsistencies required as a condition of access to certain locations for any activity,
including environmental sampling, is all information available to the Agency.
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The text of article 9 and its discussion by the Committee are clear that the Agency can use in the
future, without amendment of the protocol, wide-area environmental sampling but only after: (1)
its use and procedural arrangements have been approved by the Board; and (2) consultations with
the state. The protocol does not specify any other conditions, such as technical feasibility and
cost-effectiveness. However, the issue in the Committee was not whether technical feasibility
and cost-effectiveness were important considerations but only whether they would be stated in
the protocol as conditions. Although absent from the Protocol, it is reasonable to expect their
consideration if and when the Board addresses a future proposal for wide-area environmental
sampling.

The conditions for future use of wide-area environmental sampling are also included in the
conditions specified in article 6 (except 6.d, which refers to access to previously undeclared
locations in a State) for use in the future of *“other objective measures which have been
demonstrated to be technically feasible,” an issue dealt with in section 8: Agency activities
during complementary access. (We will see there that the interpretations of these conditions are
that the agreement of the state is not required and that agreement by the Board includes review
without objection. This can be inferred to apply also to wide-area environmental sampling, even
though it was not discussed in the context of article 9.

The Committee did not attempt to specify the procedural arrangements. Two states offered
suggestions (provisions such as those in article 4.e. and f. and how the Agency and the state
should select sampling locations and agree on sampling plans), but these were neither adopted
nor opposed.
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8.

8.1.

In addition to specifying where the Agency would be permitted to conduct complementary access
and under what conditions, the Committee also specified in broad terms the specific safeguards
measures that could be used under different circumstances. For example, the Agency is permitted
to use “radiation detection and measurement devices” during complementary access to locations
reported as doing R&D or manufacturing specified items. The Committee spent considerable time
discussing which of the existing safeguards measures could be used at each type of locations.
However, this was not a major issue and is treated under the development of article 6 in Volume II1.
The major issue involving article 6 was the criteria to be satisfied for use of new technologies

AGENCY ACTIVITIES DURING COMPLEMENTARY ACCESS

Relevant INFCIRC/540 (Corrected) text

Article 6.

When implementing Article 5, the Agency may carry out the following activities:

a. For access in accordance with Article 5.a.(i) or (iii): visual observation; collection
of environmental samples; utilization of radiation detection and measurement
devices; application of seals and other identifying and tamper indicating devices
specified in Subsidiary Arrangements; and other objective measures which have
been demonstrated to be technically feasible and the use of which has been agreed
by the Board of Governors (hereinafter referred to as the “Board”) and following
consultations between the Agency and ......

b. For access in accordance with Article 5.a.(ii): visual observation; item counting of
nuclear material; non-destructive measurements and sampling; utilization of
radiation detection and measurement devices; examination of records relevant to
the quantities, origin and disposition of the material; collection of environmental
samples; and other objective measures which have been demonstrated to be
technically feasible and the use of which has been agreed by the Board and
following consultations between the Agency and ......

c. For access in accordance with Article 5.b.: visual observation; collection of
environmental samples; utilization of radiation detection and measurement
devices; examination of safeguards relevant production and shipping records; and
other objective measures which have been demonstrated to be technically feasible
and the use of which has been agreed by the Board and following consultations
between the Agency and ......

d. For access in accordance with Article 5.c.: collection of environmental samples
and, in the event the results do not resolve the question or inconsistency at the
location specified by the Agency pursuant to Article 5.c., utilization at that location
of visual observation, radiation detection and measurement devices, and, as agreed
by ..... and the Agency, other objective measures.

Description of Issue

during complementary access.
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8.2. Background

Paragraph 74(e) of INFCIRC/153 specifies that during inspections the Agency may “Use other
objective methods which have been demonstrated to be technically feasible.” The Secretariat
followed an analogous approach in its Draft 1 of the protocol by referencing paragraph 74(e).
However, environmental sampling, a technique not familiar to most states, was specifically listed.
Moreover, the familiar measures were to be applied not only in nuclear facilities but in all of the
other types of locations at which the Secretariat was proposing complementary access. For these
reasons Committee 24 spent considerable time in debating the criteria and conditions under which
new measures could be used.

8.3. Alternative Proposals

The numerous proposals for the criteria under which new measures could be introduced were of
three forms:

1) Other objective measures that have been demonstrated to be technically feasible
(Draft 3).

2) Decided by mutual agreement (Algeria in W.P. 11).
3) Approved by the Board of Governors (Germany in W.P. 10).

8.4. Analysis

The issue of under what criteria new measures could be introduced by the Agency reflected a
concern of many states that the vague nature of the phrase “other objective measures” would
leave them vulnerable to untested or unfamiliar inspection activities. As early as the December
1995 Board, Brazil asked that the Agency present criteria for the use of environmental
monitoring and for the selection of locations where sampling was to be carried out
(GOV/OR.884/176). Following the July 1996 meetings of the Committee, these states sought to
solve their concern by proposing that new measures would be introduced only by mutual
agreement between the state and the Agency (Algeria in W.P. 11; Argentina in W.P. 12; Belgium
in W.P. 4/Add.1; Egypt in W.P. 19; Slovakia in W.P. 16; and Spain in W.P. 1). Germany took a
different approach and proposed that the introduction of new measures be subject to their
approval by the Board of Governors (W.P. 10). In contrast, the U.S. supported the Secretariat’s
formulation (W.P. 17).

The Secretariat opened this debate at the October 1996 Committee meetings by stating that the
introduction of new measures on the basis of Board approval would ensure much greater
uniformity than a system based upon agreement of individual states (OR.12/160). Belgium was
concerned that the Board might take a decision on an issue that affected Belgium at a time when
it was not on the Board (OR.12/163), but Germany felt it would be unacceptable for some
measures to be implemented in some states but not in others and pointed out that under Board
Rule 50, all states could contribute to the decision-making process (OR.12/73-74).
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Several states continued to press for “mutual agreement,” with Slovakia, for example, worrying
that new equipment might adversely affect public health, the environment or property (137);
Algeria (112), Egypt (125) and Iran (139) arguing that states needed to become familiarized with
any new techniques in order to ensure confidence in the Agency’s results; and Syria (11) and
Brazil (114) arguing that legal constraints might prevent the government from allowing the use
of certain novel technologies. “Mutual agreement” was opposed by Austria (OR.13/14), Greece
(15), New Zealand (110), Sweden (21), Turkey (126) and Denmark (136), as well as the U.S.,
which shared the view that the phrase “objective measures” provided an element of flexibility,
allowing for possible future developments in safeguards. The U.S. also opposed Board approval,
noting that this had not been a typical procedure in the past and had occurred only twice under
INFCIRC/153 for the introduction of new technologies (11). Austria (14), Greece ({5) and
Sweden (21) contended that there was no reason to mistrust the Secretariat’s actions, with
Greece also arguing against Board approval because it would tie up the Board with unnecessary
technical details (111) and New Zealand (110) warning that waiting for Board approval might
unduly delay the Agencies activities.

Reflecting this impasse, the chairman’s Draft 4 offered the following language with two
alternatives:

other objective measures which have been demonstrated to be technically feasible [and the
use of which has been reviewed by the Board of Governors and following consultations
between the Agency and the state] [and which have been mutually agreed between the
Agency and state].

Germany responded by suggesting the alternative: “other objective measures which have been
demonstrated to be technically feasible and the use of which has been agreed by the Board.”
This amended the Chair’s language for Board review to require Board approval, but it omitted
reference to States, consistent with Germany’s view that implementation should be uniform.
However, for locations that had not been declared by the state and at which the Agency had
carried out inconclusive environmental sampling, it also suggested that Agency could use “other
objective measures agreed by the (State) and the Agency” i.e. without Board agreement, (OR.29
attachment). Germany clarified its proposal by stating that the Board would agree to the use of a
given measure in general and not have to agree to its use in every particular instance, that Board
agreement was needed because the protocol would be providing for extensive safeguards
activities at non-nuclear sites, and that *“agreed” meant “reviewed without objection”
(OR.32/1113), a point that the U.S. had made (OR.32/190). No states took exception to this
understanding.

Belgium continued to press for consultations between the Agency and the state, part of the
Chairman’s first alternative above, as some states are not permanently represented on the Board
(1124). The German suggestion for Board agreement and the Belgian proposal for consultations
with States were accepted by the Committee and reflected in subsequent drafts from the chair.
Germany’s suggestion that there be a distinction between locations that had been declared by
States (where Board agreement and consultations with States was needed) and others (where
agreement with the State was needed, but not Board action) was also carried forward
(OR.33/142, 47 and 48).
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