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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. APHIS-2008-0016]

RIN 0579-AD15

Importation of Mexican Hass

Avocados; Additional Shipping
Options

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations for the importation of Hass
avocados originating in Michoacan,
Mexico, into the United States by
adding the option to ship avocados to
the United States in bulk shipping bins
when safeguarding is maintained from
the packinghouse to the port of first
arrival in the United States and by
making it clear that the avocados may be
shipped by land, sea, or air. We are also
amending the regulations to allow
avocados from multiple packinghouses
that participate in the avocado export
program to be combined into one
consignment. We are taking these
actions in response to requests from the
Government of Mexico and inquiries
from a U.S. maritime port. These actions
will allow additional options for
shipping Hass avocados from Mexico to
the United States and allow Mexican
exporters to ship full container or truck
loads from multiple packinghouses
while continuing to provide an
appropriate level of protection against
the introduction of plant pests.

DATES: Effective Date: November 29,
2010.

FOR FURTHER INFORMATION CONTACT: Mr.
David B. Lamb, Import Specialist,
Regulatory Coordination and
Compliance, PPQ, APHIS, 4700 River

Road Unit 133, Riverdale, MD 20737—
1236; (301) 734—0627.
SUPPLEMENTARY INFORMATION:

Background

The regulations in “Subpart—Fruits
and Vegetables” (7 CFR 319.56—1
through 319.56-50) prohibit or restrict
the importation of fruits and vegetables
into the United States from certain parts
of the world to prevent the introduction
and dissemination of plant pests,
including fruit flies, that are new to or
not widely distributed within the
United States.

Under the regulations in § 319.56-30
(referred to below as the regulations),
fresh Hass avocado fruit grown in
approved orchards in approved
municipalities in Michoacan, Mexico,
may be imported into specified areas of
the United States after meeting the
requirements of a systems approach.
The systems approach, which is
described in the regulations, includes
surveys for pathway pests in
municipalities and orchards;
municipality, orchard, and
packinghouse certification; protection of
harvested fruit from infestation;
shipment in sealed, refrigerated trucks
or containers; and the cutting and
inspection of fruit in orchards, in
packinghouses, and at ports of entry.
The overlap of the phytosanitary
measures helps ensure the effectiveness
of the systems approach.

On May 27, 2010, we published in the
Federal Register (75 FR 29680-29684,
Docket No. APHIS-2008-0016) a
proposal ! to amend the regulations by
adding the option to ship avocados to
the United States in bulk shipping bins
when safeguarding is maintained from
the packinghouse to the port of first
arrival in the United States and by
making it clear that the avocados may be
shipped by land, sea, or air. We also
proposed to allow avocados from
multiple packinghouses that participate
in the avocado export program to be
combined into one consignment.

We solicited comments concerning
our proposal for 60 days ending July 26,
2010. We received three comments by
that date, from the operators of a U.S.
maritime port, an association of
Mexican Hass avocado producers,

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
fdmspublic/component/main?main=DocketDetail
&d=APHIS-2008-0016.

packers, and exporters, and a State
department of agriculture. Two
commenters were in favor of adopting
the rule as proposed.

The remaining commenter expressed
concern that allowing consignments of
avocados from multiple packinghouses
might result in difficulties with
traceback in the event of a pest
introduction.

The regulations require that the boxes
or crates must be clearly marked with
the identity of the grower,
packinghouse, and exporter. We are
adding the option to use bulk shipping
bins as well as boxes or crates, but we
are also continuing to require the
identifying markings for boxes, crates,
or bins in any consignment of avocados,
whether from a single packinghouse or
from multiple packinghouses.
Furthermore, avocados from multiple
packinghouses will not be commingled
in the same box, crate, or bulk shipping
bin. Instead, the regulations will allow
a refrigerated truck or refrigerated
shipping container to be loaded with
full boxes, crates, or bulk shipping bins
from more than one approved
packinghouse when phytosanitary
safeguarding is maintained. We believe
that the existing marking provisions will
continue to provide sufficient
information to conduct a traceback
investigation in the event of a pest
introduction. We are making no changes
in response to this comment.

Therefore, for the reasons given in the
proposed rule, we are adopting the
proposed rule as a final rule, without
change.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this rule on small
entities. Copies of the full analysis are
available on the Regulations.gov Web
site (see footnote 1 in this document for
a link to Regulations.gov) or by
contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

Currently, Hass avocado exports from
Michoacan, Mexico, are allowed to enter
all 50 States throughout the year. Since


http://www.regulations.gov/fdmspublic/component/main?main=DocketDetail&d=APHIS-2008-0016
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there is no limit to the volume that may
be shipped, market forces of supply and
demand and the extent to which any
maritime shipments are in addition to—
rather than in place of—shipments by
truck will determine the size of any
market effects of the rule. These actions
will allow additional options for
shipping Hass avocados from Mexico to
the United States and allow Mexican
exporters to ship full container or truck
loads from multiple packinghouses
while continuing to provide an
appropriate level of protection against
the introduction of plant pests.

U.S. producers of avocado are
predominantly small entities. Other
small entities that theoretically could be
affected by the rule include fresh
avocado importers, brokers, truck
drivers, and maritime shippers. The
price and supply impacts that this rule
may have on U.S. entities are not
known.

Executive Order 12988

This final rule allows Hass avocados
to be imported into the United States
from Mexico in bulk consignments and
in consignments from multiple
packinghouses when phytosanitary
safeguarding is maintained from the
packinghouse to the first port of entry in
the United States. State and local laws
and regulations regarding Hass avocados
imported under this rule will be
preempted while the fruit is in foreign
commerce. Fresh avocados are generally
imported for immediate distribution and
sale to the consuming public, and
remain in foreign commerce until sold
to the ultimate consumer. The question
of when foreign commerce ceases in
other cases must be addressed on a case-
by-case basis. No retroactive effect will
be given to this rule, and this rule will
not require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 319

Coffee, Cotton, Fruits, Imports, Logs,
Nursery stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

m Accordingly, we are amending 7 CFR
part 319 as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

m 1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 450, 7701-7772, and
7781-7786; 21 U.S.C. 136 and 136a; 7 CFR
2.22,2.80, and 371.3.

W 2. Section 319.56-30 is amended as
follows:

m a. In paragraph (c)(3)(v), by removing
the words “shipping boxes” and adding
the words “containers in which they
will be shipped” in their place.

m b. In paragraph (c)(3)(vi), by removing
the words “in boxes” and adding the
words “for shipping” in their place.

m c. By revising paragraphs (c)(3)(vii)
and (c)(3)(viii) to read as set forth below.
m d. By removing paragraphs (f) and (g)
and redesignating paragraphs (h) and (i)
as paragraphs (f) and (g), respectively.
m e. In newly redesignated paragraph
(g), by adding the words “, crates, or
bulk shipping bins” after the words
“original shipping boxes” and by
removing the words “new boxes” and
adding the words “new packaging” in
their place.

§319.56-30 Hass avocados from
Michoacan, Mexico.
* * * * *

(c)
(3) * % %

(vii) The avocados must be packed in
clean, new boxes or bulk shipping bins,
or in clean plastic reusable crates. The
boxes, bins, or crates must be clearly
marked with the identity of the grower,
packinghouse, and exporter, and with
the statement “Not for importation or
distribution in Puerto Rico or U.S.
Territories.” The boxes, bins, or crates
must be covered with a lid, insect-proof
mesh, or other material to protect the
avocados from fruit-fly infestation prior
to leaving the packinghouse. Those
safeguards must be intact at the time the
consignment arrives in the United
States.

(viii) The packed avocados must be
placed in a refrigerated truck or
refrigerated container and remain in that
truck or container while in transit
through Mexico to the port of export for
consignments shipped by air or sea or
the port of first arrival in the United
States for consignments shipped by
land. Prior to leaving the packinghouse,
the truck or container must be secured
by the Mexican NPPO with a seal that
will be broken when the truck or
container is opened. The seal may be
broken and a new seal applied by the
Mexican NPPO if the truck or container
stops at another approved packinghouse
for additional avocados meeting the
requirements of this section to be placed

* % %

in the truck or container. The seal on
the refrigerated truck or refrigerated
container must be intact at the time the
truck or container reaches the port of
export in Mexico or the port of first

arrival in the United States.
* * * * *

Done in Washington, DG, this 25th day of
October 2010.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-27426 Filed 10-28-10; 8:45 am]
BILLING CODE 3410-34-P

FEDERAL RESERVE SYSTEM

12 CFR Part 205
[Regulation E; Docket No. R-1377]

Electronic Fund Transfers

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending
Regulation E, which implements the
Electronic Fund Transfer Act, and the
official staff commentary to the
regulation, in order to implement
legislation that modifies the effective
date of certain disclosure requirements
in the gift card provisions of the Credit
Card Accountability Responsibility and
Disclosure Act of 2009.

DATES: This final rule is effective
November 29, 2010.

FOR FURTHER INFORMATION CONTACT:
Dana Miller or Mandie Aubrey, Senior
Attorneys, Ky Tran-Trong or Vivian
Wong, Counsels, Division of Consumer
and Community Affairs, Board of
Governors of the Federal Reserve
System, Washington, DC 20551, at (202)
452—-2412 or (202) 452-3667. For users
of Telecommunications Device for the
Deaf (TDD) only, contact (202) 263—
4869.

SUPPLEMENTARY INFORMATION:

I. Statutory Background

On May 22, 2009, the Credit Card
Accountability Responsibility and
Disclosure Act of 2009 (Credit Card Act)
was signed into law.! Section 401 of the
Credit Card Act amended the Electronic
Fund Transfer Act, 15 U.S.C. 1693 et
seq., and imposed certain restrictions on
a person’s ability to impose dormancy,
inactivity, or service fees with respect to
gift certificates, store gift cards, and
general-use prepaid cards. In addition,
the Credit Card Act generally prohibited

1Public Law 111-24, 123 Stat. 1734 (2009).
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the issuance or sale of such products if
they expire earlier than five years from
the date of issuance of a gift certificate
or the date on which funds were last
loaded to a store gift card or general-use
prepaid card.

Section 403 of the Credit Card Act
required that the gift card and related
provisions of the Credit Card Act
become effective 15 months after
enactment, or on August 22, 2010. See
EFTA Section 915(d)(3). The Board
published a final rule implementing the
gift card provisions of the Credit Card
Act on April 1, 2010 (final gift card
rule). 75 FR 16580. As mandated by the
Credit Card Act, the final gift card rule
has an effective date of August 22, 2010.

On July 27, 2010, Congress passed
legislation amending Section 403 of the
Credit Card Act to delay the effective
date of certain gift card disclosure
provisions of the Credit Card Act for
certificates or cards produced prior to
April 1, 2010 (Gift Card Amendment).2
The Gift Card Amendment provides a
delayed effective date with respect to
these provisions in order to permit the
sale of card stock produced before that
date until January 31, 2011, so long as
certain conditions are met, including
the provision of in-store disclosures.
Moreover, the substantive fee and
expiration date protections provided by
the Credit Card Act continue to apply to
all certificates or cards sold to a
consumer on or after August 22, 2010.
Due to the time constraints imposed by
the August 22, 2010 effective date of the
Credit Card Act, the Board issued an
interim final rule revising the April
2010 final gift card rule in order to
implement the Gift Card Amendment,
75 FR 50683 (Aug. 17, 2010), but stated
its intent to consider comments on the
interim final rule. The Board is adopting
the final rule today.

II. Overview of Public Comment;
Summary of Final Rule

The Board received two comments on
the interim final rule from a credit
union trade association and a bankers’
trade association. Both commenters
generally supported the interim final
rule. The bankers’ trade association
suggested that the Board exercise its
exception authority to eliminate in-store
disclosures where cards sold meet the
final gift card rule’s substantive fee and
expiration date protections. This
commenter also requested an extension
of the delayed effective date. No other
comments were received. The final rule
adopts the interim final rule as issued,
with minor non-substantive edits.

2Public Law 111-209, 124 Stat. 2254 (July 27,
2010).

With respect to gift certificates, store
gift cards, and general-use prepaid cards
produced prior to April 1, 2010, the Gift
Card Amendment delayed the effective
date of the disclosure requirements in
EFTA Sections 915(b)(3) and (c)(2)(B)
(as amended by the Credit Card Act)
until January 31, 2011, provided that
several specified conditions are met.
The final rule implements the Gift Card
Amendment.

The Gift Card Amendment did not
address the status of additional
requirements adopted in the Board’s
final gift card rule that were not
contained in the Credit Card Act. As a
result, persons seeking to take advantage
of the relief afforded by the Gift Card
Amendment would have been unable to
do so if certain of these additional
provisions became effective on August
22, 2010. For example, § 205.20(e)(1) of
the final gift card rule prohibits any
person from selling or issuing a
certificate or card unless the consumer
has had a reasonable opportunity to
purchase a certificate or card with at
least five years remaining until the
certificate or card expiration date. Thus,
a card produced prior to April 1, 2010
that has a card expiration date of less
than five years could not be sold under
the final gift card rule, notwithstanding
the provisions of the Gift Card
Amendment. Therefore, in order to
carry out the intended purpose of the
Gift Card Amendment, the final rule
also delays the effective date of certain
of these supplemental requirements.

As in the interim final rule, the final
rule revises §§ 205.20(c) and (g) of the
final gift card rule (“Form of
Disclosures” and “Compliance Dates,”
respectively) and adds a new § 205.20(h)
(“Temporary Exemption”).

III. Section-by-Section Analysis
20(c) Form of Disclosures

20(c)(2) Format

To take advantage of the delayed
effective date, the Gift Card Amendment
requires that certain disclosures be
made to the consumer through in-store
signage, messages during customer
service calls, Web sites, and general
advertising. These disclosure
requirements are implemented through
§205.20(h)(2) of the final rule,
discussed in more detail below.

Section 205.20(c)(2) of the final gift
card rule generally requires disclosures
to be made in writing or electronically,
and in retainable form. The Board
believes such requirements are
unnecessary with respect to the
disclosures required by § 205.20(h)(2).
For example, it would be impracticable
to provide in-store signage under

§205.20(h)(2) in a retainable form.
Moreover, the disclosures required by
§205.20(h)(2) are intended to relieve the
burden of replacing non-compliant card
stock with card stock bearing
disclosures that comply with the final
gift card rule, so the Board believes that
the format standards in § 205.20(c)(2)
are less appropriate in this instance.
Commenters supported the Board’s
stance in this regard.

Section 205.20(c)(2) has been revised
to provide that the disclosures required
by § 205.20(h)(2) need not be made in a
retainable form. For similar reasons,
§205.20(c)(2) is revised to provide that
the prior-to-purchase disclosures
required by § 205.20(c)(3) need not be
provided in a retainable form. Section
205.20(c)(2) has also been revised to
make clear that the disclosures required
by § 205.20(h)(2) may be provided
orally.

20(g) Compliance Dates

20(g)(1) Effective Date for Gift
Certificates, Store Gift Cards, and
General-Use Prepaid Cards

The final gift card rule became
effective August 22, 2010, consistent
with the Credit Card Act. Consistent
with the interim final rule, to give effect
to the delayed effective date set forth in
the Gift Card Amendment, the final rule
revises § 205.20(g)(1) of the final gift
card rule to state that, except as
provided in new § 205.20(h), § 205.20
applies to any gift certificate, store gift
card, or general-use prepaid card sold to
a consumer on or after August 22, 2010,
or provided to a consumer as a
replacement for such certificate or card.

20(g)(2) Effective Date for Loyalty,
Award, or Promotional Gift Cards

Section 205.20(g)(2) of the final gift
card rule sets forth a special transition
rule for the disclosure requirements
applicable to loyalty, award, and
promotional gift cards. Specifically,

§ 205.20(g)(2) provides that the
disclosure requirements in

§ 205.20(a)(4)(iii) apply to any card,
code or other device provided to a
consumer in connection with a loyalty,
award, or promotional program where
the period of eligibility for the program
begins on or after August 22, 2010. The
Gift Card Amendment does not
specifically delay the effective date of
the disclosures required by

§ 205.20(a)(4)(iii), and accordingly the
effective date for loyalty, award, and
promotional cards was unchanged both
in the interim final rule and in this final
rule.



66646

Federal Register/Vol. 75, No. 209/Friday, October 29, 2010/Rules and Regulations

20(h) Temporary Exemption
20(h)(1) Delayed Effective Date

As discussed above, the Gift Card
Amendment delays the effective date of
certain disclosure requirements in EFTA
Sections 915(b)(3) and (c)(2)(B). Section
205.20(h)(1) implements the delayed
effective date. Specifically,
§205.20(h)(1) provides that, for any gift
certificate, store gift card, or general-use
prepaid card produced prior to April 1,
2010, the effective date of the
requirements of paragraphs (c)(3), (d)(2),
(e)(1), (e)(3), and (f) of this section is
January 31, 2011, provided that an
issuer of such certificate or card meets
several specified conditions.

One commenter urged the Board to
extend the delayed effective date an
additional 24 months. By its terms, the
Gift Card Amendment permits issuers to
sell existing card stock until January 31,
2011, the end of the 2010 holiday
season. The Board believes that further
extension of the effective date would be
inconsistent with the legislation.

Provisions of the Final Gift Card Rule
Subject to the Delayed Effective Date

Section 205.20(h)(1) delays the
effective dates of §§205.20(d)(2) and
(e)(3)(i) of the final gift card rule.
Section 205.20(d)(2), which
implemented EFTA Section
915(b)(3)(A), prohibits the imposition of
any dormancy, inactivity, or service fee
unless, among other things, certain
specified clear and conspicuous
disclosures about the fees are made on
the certificate or card. Section
205.20(e)(3)(i), which implemented
EFTA Section 915(c)(2)(B), requires
disclosure of the expiration date for the
certificate or card’s underlying funds—
or the fact that the underlying funds do
not expire—on the certificate or card.
These disclosure requirements are
subject to the delayed effective date
under the Gift Card Amendment for
certificates or cards produced prior to
April 1, 2010.

In addition, § 205.20(h)(1) delays the
effective dates of §§205.20(e)(1),
(e)(3)(ii), (e)(3)(iii), and (f). Section
205.20(e)(1) prohibits the issuance or
sale of certificates or cards, unless
policies and procedures have been
established to ensure that a consumer
will have a reasonable opportunity to
purchase a certificate or card with at
least five years remaining until the
certificate or card expiration date.
Section 205.20(e)(3)(ii) requires the
disclosure on the certificate or card of
a toll-free telephone number, and, if one
is maintained, a Web site that a
consumer may use to obtain a
replacement certificate or card after

expiration if the underlying funds may
be available. Section 205.20(e)(3)(iii)
requires certain disclosures on the
certificate or card about expiration and
replacement cards, except where a non-
reloadable certificate or card bears an
expiration date that is at least seven
years from the date of manufacture.
Section 205.20(f) requires additional fee
disclosures on or with the certificate or
card, and, similar to § 205.20(e)(3)(ii),
disclosure on the certificate or card of

a toll-free telephone number, and, if one
is maintained, a Web site that a
consumer may use to obtain fee
information. As discussed in more
detail in the final gift card rule, these
provisions were adopted pursuant to the
Board’s authority under EFTA Sections
904(a) and 915(d)(2), as amended by the
Credit Card Act.

Although not mandated by the Gift
Card Amendment, the Board believes
that the effective date of §§ 205.20(e)(1),
(e)(3)(iii), and (f) should also be delayed
in order to carry out the intended
purpose of the Gift Card Amendment.
For example, some gift cards produced
before April 1, 2010 may bear expiration
dates of less than five years, which
would not comply with § 205.20(e)(1). If
the Board did not provide for a delayed
effective date with respect to
§205.20(e)(1), issuers would not be
permitted to sell this existing card stock,
even if issuers otherwise satisfied the
statutory prerequisites to qualify for
relief under the Gift Card Amendment.
Such a result would undermine the
purpose of the Gift Card Amendment.

Finally, § 205.20(h)(1) delays the
effective date of § 205.20(c)(3). Section
205.20(c)(3) requires that the disclosures
required by §§ 205.20(d)(2), (e)(3), and
(f)(1) be made prior to purchase. As
discussed in more detail in the final gift
card rule, § 205.20(c)(3) was adopted
pursuant to both the statutory mandate
(in EFTA Section 915(c)(3)(B)) and the
Board’s authority under EFTA Section
904(a). For the reasons discussed above,
any disclosures that are required to be
provided prior to purchase under
§ 205.20(c)(3) are subject to the delayed
effective date, provided that the issuer
complies with the conditions specified
in § 205.20(h)(1).

Conditions Imposed

To take advantage of the Gift Card
Amendment’s delayed effective date, an
issuer of the certificate or card must
meet several specified conditions. First,
the issuer must comply with the other
provisions of § 205.20, including the
section’s substantive restrictions on the
imposition of fees. Second, the issuer
must not impose an expiration date with
respect to the funds underlying such a

certificate or card. Third, the issuer
must, at the consumer’s request and at
no cost to the consumer, replace such
certificate or card if the certificate or
card has funds remaining. Finally, the
issuer must satisfy the disclosure
requirements of new § 205.20(h)(2),
discussed in more detail below. See
§§ 205.20(h)(1)(1)—(1v).

Comment 20(h)(1)-1 is adopted with
minor, non-substantive edits for clarity.
Comment 20(h)(1)-1 explains that
certificates or cards produced prior to
April 1, 2010 may be sold to a consumer
for a limited time without satisfying the
requirements of § 205.20(c)(3), (d)(2),
(e)(1), (e)(3), and (f), provided that
issuers of such certificates or cards
comply with the additional substantive
and disclosure requirements of
§§205.20(h)(1)(i)—(iv). Issuers of
certificates or cards produced prior to
April 1, 2010 need not satisfy these
additional requirements if the
certificates or cards fully comply with
the final gift card rule. Thus, if on
August 22, 2010 an issuer sells gift cards
produced prior to April 1, 2010 that do
not have fees and do not expire, and
which otherwise comply with the final
gift card rule, that issuer would not then
be required to make the in-store signage
and other disclosures required by
§205.20(h)(2) with respect to those gift
cards because those cards satisfy the
requirements of the final gift card rule.

Comment 20(h)(1)-2 clarifies when
the temporary relief afforded by the Gift
Card Amendment expires. This
comment explains that certificates or
cards produced prior to April 1, 2010
that do not fully comply with the final
gift card rule may not be issued or sold
to consumers on or after January 31,
2011.

20(h)(2) Additional Disclosures

The Gift Card Amendment imposes
certain additional disclosure
requirements in order for an issuer to
take advantage of the delayed effective
date. Section 205.20(h)(2) of the final
rule implements these disclosure
requirements, largely tracking the
language of the statute, and with minor
non-substantive edits from the interim
final rule for clarity. Specifically,
§205.20(h)(2) provides that issuers
relying on the delayed effective date in
§205.20(h)(1) must disclose through in-
store signage, messages during customer
service calls, Web sites, and general
advertising, that: (i) The underlying
funds of such certificate or card do not
expire; (ii) consumers holding such
certificate or card have a right to a free
replacement certificate or card, which
must be accompanied by the packaging
and materials typically associated with
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such certificate or card; and (iii) any
dormancy, inactivity, or service fee for
such certificate or card that might
otherwise be charged will not be
charged if such fees do not comply with
Section 915 of the Electronic Fund
Transfer Act.

One commenter requested that the
Board exercise its exception authority to
eliminate these additional disclosures
where the certificate or card meets the
final gift card rule’s fee limitations and
other substantive restrictions. If the
Board were to take such an action,
consumers could be sold cards that, on
their face, contain disclosures that do
not reflect the certificate or card’s actual
terms. In particular, consumers may
elect to discard an expired gift card
notwithstanding the fact that the
underlying funds remain valid after the
card expiration, and thus be denied the
Credit Card Act’s protections. Thus, the
Board believes that the disclosures
required by the Gift Card Amendment
are necessary to alert the consumer
about the protections afforded them by
the Credit Card Act.

In some cases, issuers may not have
direct control over in-store signage and
store advertisements. Accordingly,
comment 20(h)(2)-1 explains that
issuers may make the disclosures
required by § 205.20(h)(2) through a
third party, such as a retailer or
merchant. For example, an issuer may
have a merchant install in-store signage
with the disclosures required by
§205.20(h)(2) on the issuer’s behalf.
Comment 20(h)(2)-2 also clarifies that
§205.20(h)(2) does not impose an
obligation on an issuer to advertise
certificates or cards.

20(h)(3) Expiration of Disclosure
Requirements

The Gift Card Amendment requires
the additional disclosures to be
maintained until January 31, 2013. The
Board believes that such a requirement
is appropriate with respect to Web sites
that a certificate or card recipient may
visit and phone numbers that a recipient
may call for more information. For
example, a gift card recipient may call
a customer service phone number
printed on the card to obtain more
information about the card’s fees or
terms of expiration. See
§205.20(h)(3)(ii).

However, certificates or cards sold on
or after January 31, 2011 must comply
with §§ 205.20(a)—(f) of the final gift
card rule. Because consumers would
only be able to purchase cards that are
fully compliant with the Credit Card Act
from that date forward, consumers
purchasing certificates or cards might
mistakenly believe that the additional

disclosures set forth in the Gift Card
Amendment stated in advertisements or
in-store signage are applicable to their
certificates or cards. Thus, the Board
believes that requiring issuers to
maintain Gift Card Amendment-related
advertisements or in-store signage on or
after January 31, 2011 could be
confusing and even misleading to
consumers because certificates or cards
that do not comply with the final gift
card rule cannot be issued or sold after
that date.

For this reason, the Board is
exercising its exception authority in
EFTA Section 904(c) to provide that,
with respect to in-store signage and
general advertising, the disclosure
requirements of § 205.20(h)(2) are not
required to be provided on or after
January 31, 2011. See § 205.20(h)(3)(i).
Section 904(c) of the EFTA provides
that regulations prescribed by the Board
may contain any classifications,
differentiations, or other provisions, and
may provide for such adjustments or
exceptions for any class of electronic
fund transfers that in the judgment of
the Board are necessary or proper to
effectuate the purposes of the title, to
prevent circumvention or evasion, or to
facilitate compliance.

IV. Legal Authority

General Rulemaking Authority

Section 401(d)(1) of the Credit Card
Act directs the Board to prescribe rules
to carry out the gift card provisions of
the Credit Card Act. The Board is
exercising its authority under Section
401(d)(1) to implement the provisions of
the Credit Card Act as superseded by
the Gift Card Amendment with respect
to the delayed effective date of the
requirements in §§ 205.20(d)(2) and
(e)(1)(), and part of § 205.20(c)(3).

Section 401(d)(2) of the Credit Card
Act requires the Board to determine the
extent to which the individual
definitions and provisions of the EFTA
and Regulation E should apply to gift
certificates, store gift cards, and general-
use prepaid cards. See EFTA Section
915(d)(2); 15 U.S.C. 1693m(d)(2).
Further, Section 904(a) of the EFTA
authorizes the Board to prescribe
regulations necessary to carry out the
purposes of the title. The express
purposes of the EFTA are to establish
“the rights, liabilities, and
responsibilities of participants in
electronic fund transfer systems” and to
provide “individual consumer rights.”
See EFTA Section 902(b); 15 U.S.C.
1693. The Board is exercising its
authority under EFTA Sections 904(a)
and 915(d)(2) for the reasons discussed
above to provide for the delayed

effective date of the disclosure
requirements of §§ 205.20(e)(1),
205.20(e)(3)(ii)—(iii), and 205.20(f), and
part of § 205.20(c)(3).

Finally, as discussed above, the Board
is exercising its authority under EFTA
Section 904(c) to implement
§205.20(h)(3)(i), which clarifies that,
with respect to in-store signage and
general advertising, the disclosures
required by § 205.20(h)(2) are not
required to be provided on or after
January 31, 2011.

V. Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an initial
and final regulatory flexibility analysis
only when 5 U.S.C. 553 requires
publication of a notice of proposed
rulemaking. See 5 U.S.C. 603(a), 604(a).
As discussed in the interim final rule,
the Board found good cause under 5
U.S.C. 553(b)(3)(B) to conclude that
publication of a notice of proposed
rulemaking was impracticable.
Accordingly, the Board is not required
to perform an initial or final regulatory
flexibility analysis. Nonetheless, the
Board is publishing a final regulatory
flexibility analysis. Based on its analysis
and for the reasons stated below, the
Board believes that the final rule is not
likely to have a significant economic
impact on a substantial number of small
entities.

1. Statement of the need for, and
objectives of, the final rule. This final
rule implements the Gift Card
Amendment by delaying the effective
date of certain disclosures required by
the Credit Card Act. This final rule also
carries out the intended purpose of the
Gift Card Amendment by delaying the
effective date of certain supplemental
requirements adopted in the final gift
card rule. The Board believes that these
revisions to Regulation E are within
Congress’s broad grant of authority to
the Board to adopt provisions that carry
out the purposes of the Credit Card Act
and to facilitate compliance with the
EFTA. These revisions facilitate
compliance with the EFTA by
permitting gift certificates, store gift
cards, and general-use prepaid cards
produced prior to April 1, 2010 to be
sold through January 31, 2011, even if
they do not state the disclosures
required under the final gift card rule,
so long as consumers continue to
receive specified substantive protections
with respect to certificate or card fees
and expiration dates.

2. Small entities affected by the final
rule. The number of small entities
affected by this final rule is unknown,
as discussed in more detail in the
Regulatory Flexibility Analysis in the
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final gift card rule. 75 FR 16610 (Apr.

1, 2010). The delayed effective date of
certain disclosures on certificates and
cards will reduce the burden and
compliance costs for small institutions
by providing relief from the requirement
to remove and destroy non-compliant
certificates and cards and to replace
them with compliant certificates or
cards, so long as consumers are
provided substantive rights under the
rule and so long as alternative specified
disclosures are made.

3. Reporting, recordkeeping, and
compliance requirements. The
compliance requirements of this final
rule are described above in Part III.
Section-by-Section Analysis.

4. Steps taken to minimize economic
impact on small entities. As previously
noted, the final rule implements the
statutory mandate to delay the effective
date of certain gift card provisions of the
Credit Card Act. The final rule also
delays the effective date of certain
additional requirements finalized in the
April 2010 final gift card rule. As such,
the final rule minimizes the economic
impact of the final gift card rule on
small entities.

5. Other federal rules. The Board has
not identified any federal rules that
duplicate, overlap, or conflict with the
final revisions to Regulation E.

VI. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act (PRA) of 1995 (44 U.S.C.
3506; 5 CFR part 1320 Appendix A.1),
the Board reviewed the final rule under
the authority delegated to the Board by
the Office of Management and Budget
(OMB). The collection of information
that is subject to the PRA by this final
rule is found in 12 CFR part 205. The
Federal Reserve may not conduct or
sponsor, and an organization is not
required to respond to, this information
collection unless the information
collection displays a currently valid
OMB control number. The OMB control
number is 7100-0200.

This information collection is
required to provide benefits for
consumers and is mandatory. See 15
U.S.C. 1693 et seq. Since the Board does
not collect any information, no issue of
confidentiality arises. The respondents/
recordkeepers are for-profit financial
institutions, including small businesses.
Institutions are required to retain
records for 24 months, but this
regulation does not specify types of
records that must be retained.

The Gift Card Amendment amends
section 403 of the Credit Card Act to
delay the effective date of certain gift
card disclosure provisions of the Credit
Card Act for certificates or cards

produced prior to April 1, 2010. The
Gift Card Amendment provides an
extended effective date with respect to
these provisions in order to permit the
sale of existing card stock until January
31, 2011. The final rule published today
revises the April 2010 final gift card rule
in order to implement the Gift Card
Amendment.

While the final rule delays the
implementation of several disclosure
requirements (§§ 205.20(c)(3), (d)(2),
(e)(1), and (e)(3)), and temporarily
implements several other requirements
(§§ 205.20(h)), it does not change the
overall burden associated with
Regulation E. The Federal Reserve
believes that the original burden
estimates are more than sufficient to
cover the temporary requirements. The
estimates and total burden (738,600
hours) therefore will remain unchanged
as published in the final rule. The
Federal Reserve continues to expect that
the amount of time required to
implement each of the proposed
changes for a given institution may vary
based on the size and complexity of the
respondent.

The other federal financial agencies
are responsible for estimating and
reporting to OMB the total paperwork
burden for the institutions for which
they have administrative enforcement
authority. They may, but are not
required to, use the Federal Reserve’s
burden estimation methodology. Using
the Federal Reserve’s method, the total
annual burden for the respondents
regulated by the federal financial
agencies is estimated to be 4,430,659
hours. This estimate also remains
unchanged.

The Federal Reserve has a continuing
interest in the public’s opinions of our
collections of information. At any time,
comments regarding the burden
estimate, or any other aspect of this
collection of information, including
suggestions for reducing the burden,
may be sent to: Secretary, Board of
Governors of the Federal Reserve
System, Washington, DC 20551; and to
the Office of Management and Budget,
Paperwork Reduction Project (7100—
0200), Washington, DC 20503.

List of Subjects in 12 CFR Part 205

Consumer protection, Electronic fund
transfers, Federal Reserve System,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, the Board adopts as final the
interim final rule published at 75 FR
50683, August 17, 2010, with the
following changes:

PART 205—ELECTRONIC FUND
TRANSFERS (REGULATION E)

m 1. The authority citation for part 205
continues to read as follows:

Authority: 15 U.S.C. 1693b.

m 2. In § 205.20 paragraphs (c)(2) and
(g)(1) are republished and paragraph (h)
is revised to read as follows:

§205.20 Requirements for gift cards and
gift certificates.
* * * * *

(C) * % %

(2) Format. Disclosures made under
this section generally must be provided
to the consumer in written or electronic
form. Except for the disclosures in
paragraphs (c)(3) and (h)(2), written and
electronic disclosures made under this
section must be in a retainable form.
Only disclosures provided under
paragraphs (c)(3) and (h)(2) of this
section may be given orally.

* * * * *
) * *x %

(1) Effective date for gift certificates,
store gift cards, and general-use prepaid
cards. Except as provided in paragraph
(h), the requirements of this section
apply to any gift certificate, store gift
card, or general-use prepaid card sold to
a consumer on or after August 22, 2010,
or provided to a consumer as a

replacement for such certificate or card.
* * * * *

(h) Temporary exemption. (1) Delayed
effective date. For any gift certificate,
store gift card, or general-use prepaid
card produced prior to April 1, 2010,
the effective date of the requirements of
paragraphs (c)(3), (d)(2), (e)(1), (e)(3),
and (f) of this section is January 31,
2011, provided that an issuer of such
certificate or card:

(i) Complies with all other provisions
of this section;

(ii) Does not impose an expiration
date with respect to the funds
underlying such certificate or card;

(iii) At the consumer’s request,
replaces such certificate or card if it has
funds remaining at no cost to the
consumer; and

(iv) Satisfies the requirements of
paragraph (h)(2) of this section.

(2) Additional disclosures. Issuers
relying on the delayed effective date in
§205.20(h)(1) must disclose through in-
store signage, messages during customer
service calls, Web sites, and general
advertising, that:

(i) The underlying funds of such
certificate or card do not expire;

(ii) Consumers holding such
certificate or card have a right to a free
replacement certificate or card, which
must be accompanied by the packaging



Federal Register/Vol. 75, No. 209/Friday, October 29, 2010/Rules and Regulations

66649

and materials typically associated with
such certificate or card; and

(iii) Any dormancy, inactivity, or
service fee for such certificate or card
that might otherwise be charged will not
be charged if such fees do not comply
with Section 915 of the Electronic Fund
Transfer Act.

(3) Expiration of additional disclosure
requirements. The disclosures in
paragraph (h)(2) of this section:

(i) Are not required to be provided on
or after January 31, 2011, with respect
to in-store signage and general
advertising.

(ii) Are not required to be provided on
or after January 31, 2013, with respect
to messages during customer service
calls and Web sites.

* * * * *

m 3. In Supplement I to part 205, new
paragraph 20(h) is revised as follows:

Supplement I to Part 205—Official Staff
Interpretations

* * * * *

Section 205.20—Requirements for Gift Cards
and Gift Certificates

* * * * *

20(h) Temporary Exemption
20(h)(1)—Delayed Effective Date

1. Application to certificates or cards
produced prior to April 1, 2010. Certificates
or cards produced prior to April 1, 2010 may
be sold to a consumer on or after August 22,
2010 without satisfying the requirements of
§205.20(c)(3), (d)(2), (e)(1), (e)(3), and (f)
through January 30, 2011, provided that
issuers of such certificates or cards comply
with the additional substantive and
disclosure requirements of §§ 205.20(h)(1)(i)
through (iv). Issuers of certificates or cards
produced prior to April 1, 2010 need not
satisfy these additional requirements if the
certificates or cards fully comply with the
rule (§§205.20(a) through (f)). For example,
the in-store signage and other disclosures
required by § 205.20(h)(2) do not apply to gift
cards produced prior to April 1, 2010 that do
not have fees and do not expire, and which
otherwise comply with the rule.

2. Expiration of temporary exemption.
Certificates or cards produced prior to April
1, 2010 that do not fully comply with
§§ 205.20(a) through (f) may not be issued or
sold to consumers on or after January 31,
2011.

20(h)(2)—Additional Disclosures

1. Disclosures through third parties. Issuers
may make the disclosures required by
§205.20(h)(2) through a third party, such as
a retailer or merchant. For example, an issuer
may have a merchant install in-store signage
with the disclosures required by
§205.20(h)(2) on the issuer’s behalf.

2. General advertising disclosures. Section
205.20(h)(2) does not impose an obligation
on the issuer to advertise gift certificates,
store gift cards, or general-use prepaid cards.

By order of the Board of Governors of the
Federal Reserve System, October 22, 2010.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 2010-27191 Filed 10-28-10; 8:45 am]
BILLING CODE 6210-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0516; Directorate
Identifier 2009—-NM-251-AD; Amendment
39-16484; AD 2010-22-05]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 0070
and 0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

When preparing for landing, the flight crew
of a F28 Mark 0100 (Fokker 100) aeroplane
observed a main landing gear (MLG) unsafe
indication after landing gear down selection.
* * * [The right (RH) MLG was partly
extended and the left (LH) MLG door was
open but without the MLG being extended.

Subsequent investigation revealed that the
cause of the MLG extension problem was the
(partially) blocked hydraulic return line from
the MLG selector valve by pieces of hard
plastic. These were identified as parts of the
poppet seat of PBSOV [parking brake shut-off
valve] Part Number (P/N) 70379. * * *

This condition, if not detected and
corrected, could lead to further events where
the MLG fails to extend, possibly resulting in
loss of control of the aeroplane during
landing.

* * * * *
We are issuing this AD to require

actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 3, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 3, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://

www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on May 18, 2010 (75 FR 27668).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

When preparing for landing, the flight crew
of a F28 Mark 0100 (Fokker 100) aeroplane
observed a main landing gear (MLG) unsafe
indication after landing gear down selection.
The approach was aborted and the landing
gear unsafe procedure was accomplished. As
this did not produce the desired effect, a low
pass was performed and the control tower
confirmed that the right (RH) MLG was partly
extended and the left (LH) MLG door was
open but without the MLG being extended.
Eventually the aeroplane landed with partly
extended landing gear, without resulting in
serious injuries to the occupants.

Subsequent investigation revealed that the
cause of the MLG extension problem was the
(partially) blocked hydraulic return line from
the MLG selector valve by pieces of hard
plastic. These were identified as parts of the
poppet seat of PBSOV [parking brake shut-off
valve] Part Number (P/N) 70379. The PBSOV
installed on the incident aeroplane was a
modified version of P/N 70379, identified by
suffix “A” behind the serial number on the
identification plate. This modification was
introduced by Eaton, the valve manufacturer,
with Eaton Service Bulletin (SB) 70379-32—
01 and includes replacement of the original
poppet with clamped hard plastic seat by an
improved poppet assembly with screwed-on
seat. When the affected valve was opened, it
was confirmed that it contained the
improved poppet assembly. The poppet seat
fragments found in the return system
therefore originated from a previously
installed (pre SB 70379-32—01) P/N 70379
PBSOV and must have been present in the
return/pressure line prior to installation of
the modified PBSOV.

This condition, if not detected and
corrected, could lead to further events where
the MLG fails to extend, possibly resulting in
loss of control of the aeroplane during
landing.

For the reasons described above, this
[EASA] AD requires the [detailed] inspection
of the associated hydraulic lines, irrespective
what type PBSOV is installed, removal of
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contamination in the system, if any, and
replacement of each unmodified PBSOV with
a modified unit. This [EASA] AD also
prohibits, after installation of a modified
PBSOV on an aeroplane, re-installation of an
unmodified PBSOV on that aeroplane.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect 6
products of U.S. registry. We also
estimate that it will take about 4 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $2,040, or $340 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations

for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-22-05 Fokker Services B.V.:
Amendment 39-16484. Docket No.
FAA—-2010-0516; Directorate Identifier
2009-NM-251-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 3, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and 0100 airplanes,

certificated in any category, all serial
numbers.

Subject

(d) Air Transport Association (ATA) of
America Code 32: Landing Gear.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

When preparing for landing, the flight crew
of a F28 Mark 0100 (Fokker 100) aeroplane
observed a main landing gear (MLG) unsafe
indication after landing gear down selection.
* * * [T]he right (RH) MLG was partly
extended and the left (LH) MLG door was
open but without the MLG being extended.

Subsequent investigation revealed that the
cause of the MLG extension problem was the
(partially) blocked hydraulic return line from
the MLG selector valve by pieces of hard
plastic. These were identified as parts of the
poppet seat of PBSOV [parking brake shut-off
valve] Part Number (P/N) 70379. * * *

This condition, if not detected and
corrected, could lead to further events where
the MLG fails to extend, possibly resulting in
loss of control of the aeroplane during
landing.

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Do the following actions.

(1) Within 30 days after the effective date
of this AD, do a detailed inspection of the
hydraulic lines associated with the PBSOV
for contamination in the system (the presence
of pieces of material from the poppet seat of
an unmodified PBSOV having P/N 70379). If
any contamination is found, before further
flight, remove the contamination, in
accordance with Part 1 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-32—-159, dated
October 6, 2009.

(2) Within 18 months after the effective
date of this AD, re-inspect the hydraulic lines
and do all applicable corrective actions as
required by paragraph (g)(1) of this AD, and
replace the unmodified PBSOV having P/N
70379, with a modified PBSOV having P/N
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70379 having the suffix “A” behind the serial
number on the identification plate, in
accordance with Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-32—-159, dated
October 6, 2009.

(3) After accomplishing paragraph (g)(2) of
this AD, do not install any unmodified
PBSOV having P/N 70379, unless the PBSOV
having P/N 70379 has been modified, having
the suffix “A” behind the serial number on
the identification plate, in accordance with
the Accomplishment Instructions of Eaton
Service Bulletin 70379-32-01, dated
September 15, 2001.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOG approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2009-0220,
dated October 14, 2009; Fokker Service
Bulletin SBF100-32-159, dated October 6,
2009; and Eaton Service Bulletin 70379-32—
01, dated September 15, 2001; for related
information.

Material Incorporated by Reference

(j) You must use Fokker Service Bulletin
SBF100-32-159, dated October 6, 2009; and
Eaton Service Bulletin 70379-32—01, dated
September 15, 2001; as applicable; to do the

actions required by this AD, unless the AD
specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 231, 2150
AE Nieuw-Vennep, the Netherlands;
telephone +31 (0)252-627-350; fax +31
(0)252-627—211; e-mail
technicalservices.fokkerservices@stork.com;
Internet http://www.myfokkerfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
13, 2010.
John Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-26548 Filed 10-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-0697; Directorate
Identifier 2010-NM-102-AD; Amendment
39-16485; AD 2010-22-06]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A330-201, —202, —203, —223, and —243
Airplanes, and Model A330-300 Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

An A330 experienced an uncommanded
engine #1 in flight spool down, which
occurred while applying fuel gravity feed

procedure, in response to low pressure
indications from all fuel boost pumps, in
both left and right wings.

The investigations revealed that the wing
tank pressure switches P/N (part number)
HTE69000-1 had frozen due to water
accumulated in their external part, causing
spurious low pressure indications.

As per procedure, the main pumps are then
switched off, increasing the level of
unavailable fuel. This, in combination with
very low fuel quantities or another
independent trapped fuel failure scenarios,
can lead to fuel starvation on the affected
engine(s). * * *

* * * * *

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 3, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of December 3, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.com or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 13, 2010 (75 FR 39869).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

An A330 experienced an uncommanded
engine #1 in flight spool down, which
occurred while applying fuel gravity feed
procedure, in response to low pressure
indications from all fuel boost pumps, in
both left and right wings.

The investigations revealed that the wing
tank pressure switches P/N (part number)
HTE69000-1 had frozen due to water
accumulated in their external part, causing
spurious low pressure indications.

As per procedure, the main pumps are then
switched off, increasing the level of
unavailable fuel. This, in combination with
very low fuel quantities or another
independent trapped fuel failure scenarios,
can lead to fuel starvation on the affected
engine(s). This condition, if not corrected,
could lead to a potential unsafe condition.
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This AD requires the replacement of all
four wing tank fuel pressure switches
associated to main pumps by new ones with
a more robust design preventing water
accumulation and freezing.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Clarification of Applicability

We have specified the specific A330-
200 models in the subject heading of
this AD to indicate that Models A330-
223F and A330-243F are not affected by
this AD.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
about 48 products of U.S. registry. We
also estimate that it will take about 7
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts will cost about $0 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of this AD

to the U.S. operators to be $28,560, or
$595 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-22-06 Airbus: Amendment 39—-16485.
Docket No. FAA-2010-0697; Directorate
Identifier 2010-NM-102—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 3, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Airbus Model A330—
201, -202, -203, —223, —243, -301, -302,
—-303, -321, —322, -323, —341, —342, and —343
airplanes, certificated in any category, all
manufacturer serial numbers, equipped with
part number (P/N) HTE69000—1 wing tank
pressure switches installed at Functional
Item Number (FIN) locations 74QA1, 74QAz2,
75QA1 or 75QA2.

Subject

(d) Air Transport Association (ATA) of
America Code 28: Fuel.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

An A330 experienced an uncommanded
engine #1 in flight spool down, which
occurred while applying fuel gravity feed
procedure, in response to low pressure
indications from all fuel boost pumps, in
both left and right wings.

The investigations revealed that the wing
tank pressure switches P/N HTE69000-1 had
frozen due to water accumulated in their
external part, causing spurious low pressure
indications.

As per procedure, the main pumps are then
switched off, increasing the level of
unavailable fuel. This, in combination with
very low fuel quantities or another
independent trapped fuel failure scenarios,
can lead to fuel starvation on the affected
engine(s). * * *

* * * * *

Compliance

(f) You are responsible for having the
actions required by this AD performed within
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the compliance times specified, unless the
actions have already been done.

Actions

(g) Within 5 years after the effective date
of this AD, replace the wing tank main pump
pressure switches having P/N HTE69000—1
in accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A330-28-3111, Revision 02, dated
March 24, 2010.

(h) Actions accomplished before the
effective date of this AD according to Airbus
Mandatory Service Bulletin A330-28-3111,
dated August 12, 2009; or Revision 01, dated
December 4, 2009; are considered acceptable
for compliance with the corresponding
actions specified in this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences

Other FAA AD Provisions

(i) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOCs for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Vladimir
Ulyanov, Aerospace Engineer, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, 1601 Lind Avenue, SW.,
Renton, Washington 98057-3356; telephone
(425) 227-1138; fax (425) 227—1149. Before
using any approved AMOC on any airplane
to which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(j) Refer to MCAI European Aviation Safety
Agency Airworthiness Directive 2010-0018,
dated February 4, 2010; and Airbus
Mandatory Service Bulletin A330-28-3111,
Revision 02, dated March 24, 2010; for
related information.

Material Incorporated by Reference

(k) You must use Airbus Mandatory
Service Bulletin A330-28-3111, Revision 02,

dated March 24, 2010, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—Airworthiness
Office—EAL, 1 Rond Point Maurice Bellonte,
31707 Blagnac Cedex, France; telephone +33
561 93 36 96; fax +33 5 61 93 45 80; e-mail
airworthiness.A330-A340@airbus.com;
Internet http://www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
13, 2010.
John Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-26553 Filed 10-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2010-0645; Directorate
Identifier 2009—-NM-200-AD; Amendment
39-16483; AD 2010-22-04]

RIN 2120-AA64
Airworthiness Directives; McDonnell

Douglas Corporation Model MD-90-30
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
the products listed above. That AD
currently requires a detailed inspection
for certain defects of the upper fasteners
of the aft mount support fittings of the
left and right engines, and corrective
actions if necessary. This new AD
requires repetitive replacement of the
upper row of fasteners of the support
fittings of the engine aft mount with
new fasteners; and repetitive general
visual inspections for defects of the
lower row fasteners (Row B) of the
support fittings of the left and right

engine aft mounts, and replacement of
all clearance fit fasteners in the lower
row if necessary. This AD was prompted
by reports of loose, cracked, or missing
fasteners in the aft mount support fitting
of the left and right engines. We are
issuing this AD to prevent loose,
cracked, or missing fasteners in the
engine aft mount support fittings, which
could lead to separation of the support
fittings from the pylon, and could result
in separation of the engine from the
airplane.

DATES: This AD is effective December 3,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of December 3, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800 0019,
Long Beach, California 90846—-0001;
telephone 206-544-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California 90712—4137; telephone (562)
627-5233; fax (562) 627—5210; e-mail:
Roger.Durbin@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede airworthiness
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directive (AD) 2008—-18-10, amendment
39-15667 (73 FR 52203, September 9,
2008). That AD applies to the specified
products. The NPRM was published in
the Federal Register on July 1, 2010 (75
FR 38056). That NPRM proposed to
require repetitive replacement of the
upper row of fasteners (Row A) of the
support fittings of the left and right
engine aft mount with new fasteners.
That NPRM also proposed to require
repetitive general visual inspections for
defects of the lower row fasteners (Row
B) of the support fittings of the left and

right engine aft mounts (that includes a
gap check under the head or nut, and a
torque check), as necessary for defects of
the lower row of fasteners (Row B) of
the support fittings of the left and right
engine aft mounts, and replacing all
clearance fit fasteners in the lower row
(Row B) with new fasteners if any defect
is found. Defects include missing, loose,
and damaged fasteners.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or

ESTIMATED COSTS

on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance
We estimate that this AD affects 13
airplanes of U.S. registry.

We estimate the following costs to
comply with this AD:

i Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Replacement ..................... 14 work-hour x $85 per $152 per replacement ....... $1,342 per replacement $17,446 per replacement
hour = $1,190. cycle. cycle.
Inspections .........ccceeeennee. 4 work-hours x $85 per BO e $340 per inspection cycle | $4,420 per inspection
hour = $340. cycle.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2008-18-10, Amendment 39-15667 (73
FR 52203, September 9, 2008), and
adding the following new AD:

2010-22-04 McDonnell Douglas
Corporation: Amendment 39-16483;
Docket No. FAA—-2010-0645; Directorate
Identifier 2009—-NM-200-AD.

Effective Date

(a) This airworthiness directive (AD) is

effective December 3, 2010.

Affected ADs

(b) This AD supersedes AD 2008-18-10,
Amendment 39-15667.

Applicability

(c) This AD applies to McDonnell Douglas
Corporation Model MD-90-30 airplanes,
certificated in any category, as identified in
Boeing Alert Service Bulletin MD90-54A003,
Revision 2, dated February 12, 2010.

Subject

(d) Air Transport Association (ATA) of
America Code 54: Nacelles/Pylons.

Unsafe Condition

(e) This AD results from reports of loose,
cracked, or missing fasteners in the aft mount
support fitting of the left and right engines.
The Federal Aviation Administration is
issuing this AD to prevent loose, cracked, or
missing fasteners in the engine aft support
mount fittings, which could lead to
separation of the support fittings from the
pylon, and could result in separation of the
engine from the airplane.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement and Inspection

(g) Except as required by paragraph (i) of
this AD, at the applicable time specified in
paragraph 1.E., “Compliance,” of Boeing Alert
Service Bulletin MD90-54A003, Revision 2,
dated February 12, 2010: Replace the upper
row of fasteners (Row A) of the support
fittings of the left and right engine aft mounts
with new fasteners, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-54A003, Revision 2,
dated February 12, 2010. Repeat the
replacement thereafter at intervals not to
exceed 10,000 flight cycles.

(h) Concurrently with any replacement
required by paragraph (g) of this AD: Perform
a general visual inspection for defects of the
lower row fasteners (Row B) of the support
fittings of the left and right engine aft



Federal Register/Vol. 75, No. 209/Friday, October 29, 2010/Rules and Regulations

66655

mounts, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-54A003, Revision 2,
dated February 12, 2010. Defects include
missing, loose, and damaged fasteners.

(1) If no defect is found during any general
visual inspection required by paragraph (h)
of this AD, before further flight, insert a
0.0015-inch feeler gauge between the washer
and the structure, or between the fastener
head and structure, as applicable, to detect a
gap condition, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-54A003, Revision 2,
dated February 12, 2010. A gap condition is
a defect identified in any location where the
feeler gauge can slip completely between a
washer or a fastener head and the structure.

(i) If no defect is found during any gap
check required by paragraph (h)(1) of this
AD, before further flight, apply torque to the
fasteners of the lower row (Row B) to
determine if there is a defect, in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin MD90-54A003,
Revision 2, dated February 12, 2010. A defect
is any fastener that turns with the application
of the specified torque. If any defect is found,
before further flight, replace all clearance fit
fasteners in the lower row (Row B), in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-54A003, Revision 2, dated February
12, 2010.

(ii) If any defect is found during any gap
check required by paragraph (h)(1) of this
AD, before further flight, replace all clearance
fit fasteners in the lower row (Row B), in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
MD90-54A003, Revision 2, dated February
12, 2010.

(2) If any defect is found during any
general visual inspection required by
paragraph (h) of this AD, before further flight,
replace all clearance fit fasteners in the lower
row (Row B), in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD90-54A003, Revision 2,
dated February 12, 2010.

Exception to Service Bulletin Compliance
Times

(i) Where Boeing Alert Service Bulletin
MD90-54A003, Revision 2, dated February
12, 2010, specifies a compliance time after
the original issue date on the service bulletin,
this AD requires compliance within the
specified compliance time after the effective
date of this AD.

Credit for Actions Accomplished in
Accordance With Previous Service
Information

(j) Replacements and inspections
accomplished before the effective date of this
AD in accordance with Boeing Alert Service
Bulletin MD90-54A003, Revision 1, dated
November 17, 2009, are considered
acceptable for compliance with the
corresponding actions required by this AD.

Alternative Methods of Compliance
(AMOCs)

(k)(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if

requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
CFR 25.571, Amendment 45, and the
approval must specifically refer to this AD.

Related Information

(1) For more information about this AD,
contact Roger Durbin, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles ACO, 3960 Paramount Boulevard,
Lakewood, California 90712—4137; telephone
(562) 627-5233; fax (562) 627-5210; e-mail:
Roger.Durbin@faa.gov.

Material Incorporated by Reference

(m) You must use Boeing Alert Service
Bulletin MD90-54A003, Revision 2, dated
February 12, 2010, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800 0019, Long Beach, California 90846—
0001; telephone 206-544—-5000, extension 2;
fax 206-766-5683; e-mail
dse.boecom@boeing.com; Internet https://
www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, 1601 Lind Avenue,
SW., Renton, Washington. For information
on the availability of this material at the
FAA, call 425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741-
6030, or go to http://www.archives.gov/
federal register/code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on October
13, 2010.
John Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-26555 Filed 10—28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0849; Directorate
Identifier 2010-CE-043-AD; Amendment
39-16488; AD 2010-22-09]

RIN 2120-AA64

Airworthiness Directives; PILATUS
Aircraft Ltd. Model PC-7 Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
issued by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

This Airworthiness Directive (AD) is
prompted due to an occurrence when an
aircraft had a partial in-flight separation of
the aileron outboard bearing support.

The aileron outboard bearing supports are
attached with two forward attachment bolts
and two aft attachment bolts. The forward
attachment bolts are approximately 3.2 mm
(0.125 inch) longer than the aft attachment
bolts. If the aileron outboard bearing supports
have been removed, it is possible that during
the reinstallation of the aileron outboard
bearing supports, the attachment bolts can be
installed in wrong positions. Bolts that are
installed in wrong positions can damage the
threads in the rear attachment anchor nuts.

Such a condition, if left uncorrected, could
lead to in-flight separation of the aileron
outboard bearing support, and as a
consequence, the loss or limited
controllability of the aircraft.

We are issuing this AD to require
actions to correct the unsafe condition
on these products.

DATES: This AD becomes effective
December 3, 2010.

On December 3, 2010, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in this AD.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue, SE., Washington,
DC 20590.

For service information identified in
this AD, contact Pilatus Aircraft Ltd.,
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Customer Service Manager, CH-6371
STANS, Switzerland; telephone: +41 (0)
41619 62 08; fax: +41 (0) 41 619 73 11;
Internet: http://www.pilatus-
aircraft.com. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call 816-329—
4148.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329-4090; e-mail:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on August 26, 2010 (75 FR
52482). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCAI states:

This Airworthiness Directive (AD) is
prompted due to an occurrence when an
aircraft had a partial in-flight separation of
the aileron outboard bearing support.

The aileron outboard bearing supports are
attached with two forward attachment bolts
and two aft attachment bolts. The forward
attachment bolts are approximately 3.2 mm
(0.125 inch) longer than the aft attachment
bolts. If the aileron outboard bearing supports
have been removed, it is possible that during
the reinstallation of the aileron outboard
bearing supports, the attachment bolts can be
installed in wrong positions. Bolts that are
installed in wrong positions can damage the
threads in the rear attachment anchor nuts.

Such a condition, if left uncorrected, could
lead to in-flight separation of the aileron
outboard bearing support, and as a
consequence, the loss or limited
controllability of the aircraft.

In order to correct and control the
situation, this AD requires a one time
inspection to verify that the bolts are
installed in the correct positions and the
threads of the anchor nuts are in good
condition. The replacement of the attachment
hardware is required if any damage on the
anchor nut threads or a bolt at the wrong
location is found.

You may obtain further information
by examining the MCAI in the AD
docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
have considered the comment received.
Pilatus Aircraft Ltd. supports the NPRM
and its adoption as a final rule AD
action.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Differences Between This AD and the
MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
12 products of U.S. registry. We also
estimate that it will take about 2 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $85 per work-hour.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $2,040, or $170 per product.

In addition, we estimate that any
necessary follow-on actions will take
about 25 work-hours and require parts
costing $200, for a cost of $2,325 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures

the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD Docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-22-09 Pilatus Aircraft Ltd.:
Amendment 39-16488; Docket No.
FAA-2010-0849; Directorate Identifier
2010—-CE-043-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 3, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to PILATUS Aircraft
Ltd. Model PC-7 airplanes, manufacturer

serial numbers (MSN) 101 through 618,
certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

This Airworthiness Directive (AD) is
prompted due to an occurrence when an
aircraft had a partial in-flight separation of
the aileron outboard bearing support.

The aileron outboard bearing supports are
attached with two forward attachment bolts
and two aft attachment bolts. The forward
attachment bolts are approximately 3.2 mm
(0.125 inch) longer than the aft attachment
bolts. If the aileron outboard bearing supports
have been removed, it is possible that during
the reinstallation of the aileron outboard
bearing supports, the attachment bolts can be
installed in wrong positions. Bolts that are
installed in wrong positions can damage the
threads in the rear attachment anchor nuts.

Such a condition, if left uncorrected, could
lead to in-flight separation of the aileron
outboard bearing support, and as a
consequence, the loss or limited
controllability of the aircraft.

In order to correct and control the
situation, this AD requires a one time
inspection to verify that the bolts are
installed in the correct positions and the
threads of the anchor nuts are in good
condition. The replacement of the attachment
hardware is required if any damage on the
anchor nut threads or a bolt at the wrong
location is found.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) Within 1 month after December 3, 2010
(the effective date of this AD), check the
airplane maintenance records to determine if
the left and/or right aileron outboard bearing
supports have been removed at any time
during the life of the airplane. Do this check
following paragraph 3.A. of Pilatus Aircraft
Ltd. PC-7 Service Bulletin No. 57-015, Rev.
No. 1, dated July 23, 2010.

(2) If an entry is found during the airplane
maintenance records check required in
paragraph (f)(1) of this AD or it is unclear
whether or not the left and/or right aileron
outboard bearing supports have been

removed at any time during the life of the
airplane, before further flight, do the actions
specified in paragraphs 3.A.(2) through
paragraph 3.E of Pilatus Aircraft Ltd. PC-7
Service Bulletin No. 57-015, Rev. No. 1,
dated July 23, 2010.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Special Flight Permit

(h) Special flight permits will not be
issued.

Related Information

(i) Refer to MCAI Federal Office of Civil
Aviation (FOCA) AD HB-2010-010, dated
July 29, 2010; and Pilatus Aircraft Ltd. PG—
7 Service Bulletin No. 57-015, Rev. No. 1,
dated July 23, 2010, for related information.

Material Incorporated by Reference

(j) You must use Pilatus Aircraft Ltd. PC—
7 Service Bulletin No. 57-015, Rev. No. 1,
dated July 23, 2010, to do the actions
required by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Pilatus Aircraft Ltd.,
Customer Service Manager, CH-6371
STANS, Switzerland; telephone: +41 (0) 41
619 62 08; fax: +41 (0) 41 619 73 11; Internet:
http://www.pilatus-aircraft.com.

(3) You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329-4148.

(4) You may also review copies of the
service information incorporated by reference
for this AD at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr locations.html.

Issued in Kansas City, Missouri, on
October 21, 2010.
Christina L. Marsh,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-27214 Filed 10-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0780; Directorate
Identifier 2009-SW-68—AD; Amendment 39—
16486; AD 2010-22-07]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
Deutschland GmbH Model MBB-BK
117 C-2 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD)
for the Eurocopter Deutschland GmbH
(ECD) Model MBB BK 117 C-2
helicopters. This amendment results
from a mandatory continuing
airworthiness information (MCAI) AD
issued by the European Aviation Safety
Agency (EASA), which is the Technical
Agent for the Member States of the
European Community. The MCAI AD
states there was an in-flight incident in
which a dynamic weight broke off the
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control lever leading to considerable
vibrations. A visual inspection revealed
that the threaded bolt of the control
lever had broken off. The actions
specified by this AD are intended to
prevent separation of dynamic weights,
severe vibration, and subsequent loss of
control of the helicopter.

DATES: Effective December 3, 2010.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
3, 2010.

ADDRESSES: You may get the service
information identified in this AD from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas
75053—4005, telephone (972) 641-3460,
fax (972) 641-3527.

Examining the Docket: You may
examine the AD docket on the Internet
at http://www.regulations.gov, or in
person at the Docket Operations Office,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC, between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
DOT/FAA Southwest Region, Sharon
Miles, ASW—-111, Aviation Safety
Engineer, Rotorcraft Directorate,
Regulations and Policy Group, 2601
Meacham Blvd., ASW-111, Fort Worth,
Texas 76137, telephone (817) 222-5122,
fax (817) 222-5961.

SUPPLEMENTARY INFORMATION:

Discussion

A proposal to amend 14 CFR Part 39
by superseding AD 2006-26-51,
Amendment 39 14961 (72 FR 13679,
March 23, 2007) for the specified ECD
model helicopters was published in the
Federal Register on August 11, 2010 (75
FR 48617). AD 2006—-26-51 requires
actions intended to address an unsafe
condition on the Model MBB-BK 117
C-2 helicopters. Since we issued AD
2006—26-51, the manufacturer has
modified the control lever and dynamic
weights, which when installed on the
helicopter will constitute terminating
action for the requirements in AD 2006—
26-51.

EASA, which is the technical agent
for the Member States of the European
Community, has issued EASA AD No.
2007-0237, dated August 31, 2007, to
correct an unsafe condition for the
Model MBB-BK 117 C-2 helicopters.
The MCAI AD states: “EASA was
informed by the manufacturer of an in-
flight incident in which a dynamic
weight broke off the control lever
subsequently leading to considerable
vibrations. A visual inspection revealed

that the threaded bolt of the control
lever had broken off.”

You may obtain further information
by examining the MCAI AD and service
information in the AD docket.

Related Service Information

ECD has issued ECD Alert Service
Bulletin MBB BK117 C-2-64A—-002,
Revision 2, dated August 6, 2007. The
actions described in the MCAI AD are
intended to correct the same unsafe
condition as that identified in the
service information.

FAA’s Evaluation and Unsafe Condition
Determination

This helicopter has been approved by
the aviation authority of the Federal
Republic of Germany and is approved
for operation in the United States.
Pursuant to our bilateral agreement with
the Federal Republic of Germany,
EASA, their Technical Agent, has
notified us of the unsafe condition
described in the MCAI AD. We are
issuing this AD because we evaluated
all information provided by EASA and
determined the unsafe condition exists
and is likely to exist or develop on other
helicopters of this same type design.

Differences Between the AD and the
MCAI AD

We refer to flight hours as hours time-
in-service. We do not refer to a date of
October 31, 2007, for replacing the
levers because the date has passed.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. We have
determined that air safety and the
public interest require the adoption of
the rule as proposed.

Cost of Compliance

We estimate that this AD will affect
41 helicopters of U.S. registry. We also
estimate that it will take about 20 work-
hours per helicopter to inspect and
replace the tail rotor control lever. The
average labor rate is $85 per work-hour,
and required parts will cost about
$10,316 per helicopter. Based on these
figures, we estimate the total cost of this
AD to U.S. operators to be $492,656, or
$12,016 per helicopter, assuming the
control lever is replaced on the entire
fleet.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared an economic evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR Part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for Part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. Section 39.13 is amended by
removing Amendment 39 14961 (72 FR
13679, March 23, 2007), and by adding
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a new airworthiness directive (AD),
Amendment 39 16486, to read as
follows:

2010-22-07 Eurocopter Deutschland
GmbH: Amendment 39-16486; Docket
No. FAA-2010-0780; Directorate
Identifier 2009-SW-68—AD. Supersedes
AD 2006-26-51, Amendment 39 14961,
Docket No. FAA-2006-26721,
Directorate Identifier 2006—-SW-28—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective on December 3, 2010.

Other Affected ADs

(b) This AD supersedes AD 2006—26-51,
Amendment 39-14961, Docket No. FAA
2006—26721, Directorate Identifier 2006—SW—
28—-AD.

Applicability
(c) This AD applies to Model MBB-BK 117
C-2 helicopters with a tail rotor control lever

B642M1009103, installed, certificated in any
category.

Reason

(d) The mandatory continued
airworthiness information (MCAI) AD states:
“European Aviation Safety Agency (EASA)
was informed by the manufacturer of an in-
flight incident in which a dynamic weight
broke off the control lever subsequently
leading to considerable vibrations. A visual
inspection revealed that the threaded bolt of
the control lever had broken off.” This AD
requires actions that are intended to prevent
separation of dynamic weights, severe
vibration, and subsequent loss of control of
the helicopter.

Actions and Compliance

(e) Before further flight, unless already
done, mark the position of the weights,
remove the split pins, remove the weights,
and visually inspect the tail rotor control
lever in the area around the split pin bore for
score marks, notching, scratching, or a crack.
Inspect by following the Accomplishment
Instructions, paragraph 3.A.(1) through
3.A.(3) and Figure 1, of Eurocopter Alert
Service Bulletin MBB BK 117 C-2-64A—002,
Revision 2, dated August 6, 2007 (ASB).

(1) If done previously, within the next 8
hours time-in-service (TIS) or before reaching
25 hours TIS after the last inspection, and
thereafter at intervals not to exceed 8 hours
TIS, repeat the visual inspection of the tail
rotor control lever as required by paragraph
(e) of this AD.

(2) If you find a score mark, a notch, or a
scratch that exceeds the maintenance manual
limits, or find a crack, before further flight:

(i) Replace the tail rotor control lever with
an airworthy tail rotor control lever; and

(ii) Reidentify the tail rotor head, head
assembly, and drive system with the new
part numbers by following the
Accomplishment Instructions, paragraph
3.B.(1) through 3.B.(8) and 3.C.(1) through
3.C.(2), of the ASB.

(f) Within 100 hours TIS, unless already
done, replace the control levers and
reidentify the tail rotor head, head assembly,
and drive system with the new part numbers

by following the Accomplishment
Instructions, paragraph 3.B.(1) through
3.B.(8) and 3.C.(1) through 3.C.(2), of the
ASB.

(g) Replacing the control levers and
reidentifying the part numbers is terminating
action for the requirements of this AD.

Differences Between the FAA AD and the
MCAI AD

(h) We refer to flight hours as hours TIS.
We do not refer to a date of October 31, 2007,
for replacing the levers because the date has
passed.

Other Information

(i) Alternative Methods of Compliance
(AMOCs): The Manager, Safety Management
Group, ATTN: DOT/FAA Southwest Region,
Sharon Miles, ASW-111, Aviation Safety
Engineer, Rotorcraft Directorate, Regulations
and Policy Group, 2601 Meacham Blvd., Fort
Worth, Texas 76137, telephone (817) 222—
5122, fax (817) 222 5961, has the authority
to approve AMOC:s for this AD, if requested,
using the procedures found in 14 CFR 39.19.

(j) Special flight permits are prohibited.

Related Information

(k) MCAI EASA Airworthiness Directive
No. 2006-0237, dated August 31, 2007,
which supersedes EASA Emergency AD
2007-0189-E, dated July 12, 2007, contains
related information.

Joint Aircraft System/Component Code

(1) The Joint Aircraft System/Component
Code is 6400: Tail rotor system-control lever.

Material Incorporated by Reference

(m) The actions shall be done in
accordance with the specified portions of
Eurocopter Deutschland GmbH Alert Service
Bulletin MBB BK117 C-2-64A—002, Revision
2, dated August 6, 2007. The Director of the
Federal Register approved this incorporation
by reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053—4005, telephone (972)
641-3460, fax (972) 641-3527. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas, or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal_register/
code of federal regulations/
ibr locations.html.

Issued in Fort Worth, Texas, on October 12,
2010.
Kim Smith,

Manager, Rotorcraft Directorate, Aircraft
Certification Service.

[FR Doc. 2010-26563 Filed 10—28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0680; Directorate
Identifier 2008—NM-195-AD; Amendment
39-16482; AD 2010-22-03]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A310 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

Analysis performed in the frame of the
Extended Service Goal has led Airbus to
modify the inspection programme
[modification of thresholds, intervals and
associated configurations] which is currently
required by DGAC (Direction Générale de
I’Aviation Civile) France AD F-2005-001.

This modified inspection programme is
necessary to detect and prevent damage
associated with a structural fatigue
phenomenon of the rear spar internal angle
and the tee fitting located in the centre wing
box. This condition, if not corrected, could
affect the structural integrity of the centre
wing box.

* * * * *

The unsafe condition is reduced
structural integrity of the wings. We are
issuing this AD to require actions to
correct the unsafe condition on these
products.

DATES: This AD becomes effective
December 3, 2010.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of December 3, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2125;
fax (425) 227-1149.
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SUPPLEMENTARY INFORMATION:
Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 13, 2010 (75 FR 39863),
and proposed to supersede AD 2006—
09-05, Amendment 39-14575 (71 FR
25921, May 3, 2006). That NPRM
proposed to correct an unsafe condition
for the specified products. The MCAI
states:

Analysis performed in the frame of the
Extended Service Goal has led Airbus to
modify the inspection programme
[modification of thresholds, intervals and
associated configurations] which is currently
required by DGAC (Direction Générale de
I’Aviation Civile) France AD F-2005-001
[which corresponds to FAA AD 2006—09-05].

This modified inspection programme is
necessary to detect and prevent damage
associated with a structural fatigue
phenomenon of the rear spar internal angle
and the tee fitting located in the centre wing
box. This condition, if not corrected, could
affect the structural integrity of the centre
wing box.

For the reason stated above, this new
EASA AD retains the requirements of DGAC
France AD F-2005-001, which is
superseded, and refers to the latest revision
of Airbus Service Bulletin (SB) A310-57—
2047.

The unsafe condition is reduced
structural integrity of the wings. This
AD retains the requirements of AD
2006-09-05, but with certain reduced
compliance times. The required actions
include doing repetitive rotating probe
inspections for any crack of the rear spar
internal angle and the left and right
sides of the tee fitting, and doing related
investigative/corrective actions if
necessary. The actions also include
modifying the holes in the internal
angle and tee fitting by cold expansion.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the available data and
determined that air safety and the
public interest require adopting the AD
as proposed.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in

general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCAI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

Based on the service information, we
estimate that this AD will affect about
66 products of U.S. registry.

The actions that are required by AD
2006—09-05 and retained in this AD
take up to 600 work-hours per product,
at an average labor rate of $85 per work
hour. Required parts cost up to $38,900
per product. Based on these figures, the
estimated cost of the currently required
actions is up to $89,900 per product.

This new AD adds no new costs to
affected operators; the manufacturer has
modified the inspection program
currently required by AD 2006—09-05.
This AD reduces the compliance times
required by the existing AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Amendment 39-14575 (71 FR
25921, May 3, 2006) and adding the
following new AD:

2010-22-03 Airbus: Amendment 39-16482.

Docket No. FAA-2010-0680; Directorate
Identifier 2008—NM-195—AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective December 3, 2010.
Affected ADs

(b) This AD supersedes AD 2006—09-05,
Amendment 39-14575. This AD also affects
certain requirements of AD 98-26-01,
Amendment 39-10942.

Applicability

(c) This AD applies to all Airbus Model
A310-203, —204, —221, —222, —304, —322,
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—324, and —325 airplanes, certificated in any
category.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

Analysis performed in the frame of the
Extended Service Goal has led Airbus to
modify the inspection programme
[modification of thresholds, intervals and
associated configurations] which is currently
required by DGAC (Direction Générale de
I’Aviation Civile) France AD F—2005-001
[which corresponds to FAA AD 2006—09-05].

This modified inspection programme is
necessary to detect and prevent damage
associated with a structural fatigue
phenomenon of the rear spar internal angle
and the tee fitting located in the centre wing
box. This condition, if not corrected, could

affect the structural integrity of the centre
wing box.
* * * * *

The unsafe condition is reduced structural
integrity of the wings.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Certain Requirements of AD
2006-09-05

Modification

(g) For all airplanes except those that are
modified by Airbus Modifications
0667256812, 0667356813, and 0738757974
in production: Within 60 months after June
7, 2006 (the effective date of AD 2006—09—
05), modify the holes in the internal angle
and tee fitting and do all applicable related
investigative and corrective actions by

TABLE 1—SERVICE INFORMATION

accomplishing all the actions specified in the
Accomplishment Instructions of Airbus
Service Bulletin A310-57—-2035, Revision 08,
dated September 19, 2005; or Airbus
Mandatory Service Bulletin A310-57-2035,
Revision 10, dated March 25, 2008; except as
required by paragraph (h) of this AD. Do all
applicable related investigative and
corrective actions before further flight. As of
the effective date of this AD, use only Airbus
Mandatory Service Bulletin A310-57-2035,
Revision 10, dated March 25, 2008.

Contact the FAA

(h) Where the service information specified
in Table 1 of this AD specifies to contact the
manufacturer if certain cracks are found,
before further flight, repair those conditions
according to a method approved by either the
Manager, International Branch, ANM-116,
Transport Airplane Directorate, FAA; or the
Direction Générale de I’Aviation Civile
(DGAQC) (or its delegated agent); or EASA (or
its delegated agent).

Document

Revision Date

Airbus Mandatory Service Bulletin A310-57-2035
Airbus Service BUlletin AST0-57—2035 ........ccccciioieiririeririerti ettt sttt sb ettt et e e e nns 08

10 | March 25, 2008.
September 19, 2005.

Actions Accomplished According to
Previous Issues of Airbus Service Bulletin
A310-57-2035

(i) Actions accomplished before June 7,
2006, in accordance with the service

information specified in Table 2 of this AD,
are considered acceptable for compliance
with the corresponding actions specified in
paragraph (g) of this AD.

TABLE 2—PREVIOUS ISSUES OF SERVICE BULLETIN A310-57—2035

Document Revision Date
Airbus Service Bulletin A310-57-2035 1 | October 13, 1989.
Airbus Service Bulletin A310-57—2035 ... 2 | February 26, 1990.
Airbus Service Bulletin A310-57-2035 ... 3 | May 23, 1990.
Airbus Service Bulletin A310-57—2035 ... 4 | April 15, 1992.
Airbus Service Bulletin A310-57-2035 ... 5| May 27, 1992.
Airbus Service Bulletin A310-57—2035 ... 6 | March 8, 1994.
Airbus Service Bulletin A310-57-2035 7 | April 17, 1996.

New Requirements of This AD—Revised
Compliance Times for Inspections Required
by AD 2006-09-05

Initial and Repetitive Inspections of the Rear
Spar Internal Angle

(j) For airplanes on which an inspection of
the rear spar internal angle has not been done
in accordance with Airbus Service Bulletin
A310-57-2047 as of the effective date of this
AD: At the later of the times specified in
paragraphs (j)(1) and (j)(2) of this AD, do a
rotating probe inspection for any crack of the
rear spar internal angle located in the center
wing box and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment

Instructions of Airbus Service Bulletin A310—
57-2047, Revision 08, dated July 2, 2009;
except as required by paragraphs (n) and (o)
of this AD. Do all applicable related
investigative and corrective actions before
further flight. Repeat the inspection
thereafter at the applicable time specified in
Table 4 of this AD. Certain compliance times
are applicable to short range use, average
flight time (AFT) equal to or less than 4
hours, or long range use, AFT exceeding 4
hours.

Note 1: To establish the AFT, divide the
accumulated flight time (counted from the
take-off up to the landing) by the number of
accumulated flight cycles. This gives the
average flight time per flight cycle.

(1) Within the applicable time specified in
Table 3 of this AD.

(2) Within the applicable time specified in
paragraph (j)(2)(), (j)(2)(ii), or (j)(2)(iii) of this
AD:

(i) For A310-203, —204, —221, and —222
airplanes: Within 700 flight cycles or 1,500
flight hours after the effective date of this AD,
whichever occurs first.

(ii) For A310-304, —322, —324, and —325
short range airplanes: Within 700 flight
cycles or 1,900 flight hours after the effective
date of this AD, whichever occurs first.

(iii) For A310-304, —322, —324, and —325
long range airplanes: Within 500 flight cycles
or 2,500 flight hours after the effective date
of this AD, whichever occurs first.
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TABLE 3—INITIAL INSPECTION INTERNAL ANGLE

Model and configuration

Compliance time (whichever occurs first)

A310-203, —204, —221, and —222 airplanes on which Mod 667256812
and Mod 7387S7974 are not done.

A310-203, —204, —221, and —222 airplanes on which Mod 667256812
and Mod 7387S7974 are done in production.

A310-203, —204, —221, and —222 airplanes on which Mod 667256812
and Mod 7387S7974 are done in accordance with Airbus Service
Bulletin A310-57—2035 and before the accumulation of 6,200 total
flight cycles and 12,500 total flight hours.

A310-203, —204, —221, and —222 airplanes on which Mod 667256812
and Mod 7387S7974 are done in accordance with Airbus Service
Bulletin A310-57—2035 and are not done before the accumulation of
6,200 total flight cycles and 12,500 total flight hours.

A310-304, —322, —324, and —325 short range airplanes on which Mod
667256812 and Mod 738757974 are not done.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667256812 and Mod 738757974 are not done.

A310-304, —322, —324, and —325 short range airplanes on which Mod
667256812 and Mod 738757974 are done.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667256812 and Mod 738757974 are done in production.

A310-304, —322, —324, and —325 short range airplanes on which Mod
667256812 and Mod 7387S7974 are done in accordance with Air-
bus Service Bulletin A310-57-2035 and before the accumulation of
4,700 total flight cycles and 13,100 total flight hours.

A310-304, —322, —324, and —325 short range airplanes on which Mod
667256812 and Mod 7387S7974 are done in accordance with Air-
bus Service Bulletin A310-57-2035 and not done before the accu-
mulation of 4,700 total flight cycles and 13,100 total flight hours.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667256812 and Mod 7387S7974 are done in accordance with Air-
bus Service Bulletin A310-57-2035 before the accumulation of
3,300 total flight cycles and 16,700 total flight hours.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667256812 and Mod 7387S7974 are done in accordance with Air-

Before the accumulation of 9,200
total flight cycles.

Before the accumulation of 19,800
total flight cycles.

Within 19,800 flight cycles after
the effective date of this AD.

Within 8,200 flight cycles after the
effective date of this AD.

Before the accumulation of 7,500
total flight cycles.

Before the accumulation of 5,300
total flight cycles.

Before the accumulation of 15,900
total flight cycles.

Before the accumulation of 11,300
total flight cycles.

Within 15,900 flight cycles after
the effective date of this AD.

Within 8,500 flight cycles after the
effective date of this AD.

Within 11,300 flight cycles after
the effective date of this AD.

Within 6,000 flight cycles after the
effective date of this AD.

Before the accumulation of 18,500
total flight hours.

Before the accumulation of 39,600
total flight hours.

Within 39,600 flight hours after the
effective date of this AD.

Within 16,400 flight hours after the
effective date of this AD.

Before the accumulation of 21,100
total flight hours.

Before the accumulation of 26,900
total flight hours.

Before the accumulation of 44,700
total flight hours.

Before the accumulation of 56,900
total flight hours.

Within 44,700 flight hours after the
effective date of this AD.

Within 23,800 flight hours after the
effective date of this AD.

Within 56,900 flight hours after the
effective date of this AD.

Within 30,300 flight hours after the
effective date of this AD.

bus Service Bulletin A310-57-2035 and not done before the accu-
mulation of 3,300 total flight cycles and 16,700 total flight hours.

TABLE 4—REPETITIVE INTERVALS

Model and configuration

Interval (not to exceed)

A310-203, —204, —221, and —222 airplanes

A310-304, —322, —324, and —325 short range airplanes
A310-304, —322, —324, and —325 long range airplanes

Within 7,200 flight cycles or 14,400 flight hours, whichever occurs first.
Within 6,800 flight cycles or 19,100 flight hours, whichever occurs first.
Within 4,800 flight cycles or 24,300 flight hours, whichever occurs first.

(k) For airplanes on which an inspection of
the rear spar internal angle has been done in
accordance with Airbus Service Bulletin
A310-57-2047 as of the effective date of this
AD: At the applicable time specified in
paragraphs (k)(1), (k)(2), and (k)(3) of this AD,
do a rotating probe inspection for any crack
of the rear spar internal angle located in the
center wing box and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A310-
57-2047, Revision 08, dated July 2, 2009;
except as required by paragraphs (n) and (o)
of this AD. Do all applicable related
investigative and corrective actions before
further flight. Repeat the inspection
thereafter at the applicable time specified in
Table 4 of this AD. Certain compliance times
are applicable to short range use, AFT equal
to or less than 4 hours, or long range use,
AFT exceeding 4 hours.

(1) For A310-203, —204, —221, and —222
airplanes: At the earlier of the times specified

in paragraphs (k)(1)(i) and (k)(1)(ii) of this
AD

(i) Within 7,940 flight cycles or 15,880
flight hours after the most recent inspection,
whichever occurs first.

(ii) At the later of the times specified in
paragraphs (k)(1)(ii)(A) and (k)(1)(ii)(B) of
this AD.

(A) Within the applicable interval specified
in Table 4 of this AD.

(B) Within 740 flight cycles or 1,480 flight
hours after the effective date of this AD,
whichever occurs first.

(2) For A310-304, —322, —324, and —325
short range airplanes: At the later of the times
specified in paragraphs (k)(2)(i) and (k)(2)(ii)
of this AD.

(i) Within the applicable interval specified
in Table 4 of this AD.

(ii) Within 700 flight cycles or 1,900 flight
hours after the effective date of this AD,
whichever occurs first.

(3) For A310-304, —322, —324, and —-325
long range airplanes: At the later of the times

specified in paragraphs (k)(3)(i) and (k)(3)(ii)
of this AD.

(i) Within the applicable interval specified
in Table 4 of this AD.

(ii) Within 500 flight cycles or 2,500 flight
hours after the effective date of this AD,
whichever occurs first.

Initial and Repetitive Inspections of the Tee
Fitting

(1) For airplanes on which an inspection of
the left and right sides of the tee fitting has
not been done in accordance with Airbus
Service Bulletin A310-57-2047 as of the
effective date of this AD: At the later of the
times specified in paragraphs (1)(1) and (1)(2)
of this AD, do a rotating probe inspection for
any crack of the left and right sides of the tee
fitting, and do all applicable related
investigative and corrective actions, in
accordance with the Accomplishment
Instructions of Airbus Service Bulletin A310-
57-2047, Revision 08, dated July 2, 2009;
except as required by paragraphs (n) and (o)
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of this AD. Do all applicable related
investigative and corrective actions before
further flight. Repeat the inspection
thereafter at the applicable time specified in
Table 6 of this AD. Certain compliance times
are applicable to short range use, AFT equal
to or less than 4 hours, or long range use,
AFT exceeding 4 hours.

Table 5 of this AD.

(1) Within the applicable time specified in

(2) Within the applicable time in paragraph
M(2)1), )(2)[{i), or (1)(2)(iii) of this AD.

(i) For A310-203, —204, —221, and —222
airplanes: Within 800 flight cycles or 1,600
flight hours, whichever occurs first.

(ii) For A310-304, —322, —324, and —325

short range airplanes: Within 800 flight

TABLE 5—INITIAL INSPECTION TEE FITTING

cycles or 2,200 flight hours, whichever
occurs first.

(iii) For A310-304, —322, —324, and —325
long range airplanes: Within 600 flight cycles
or 3,100 flight hours, whichever occurs first.

Model and configuration

Compliance time (whichever occurs first)

A310-203, —204, —221, and —222 airplanes on which Mod 667356813
is not done.

A310-203, —204, —221, and —222 airplanes on which Mod 667356813
is done in production.

A310-203, —204, —221, and —222 airplanes on which Mod 667356813
is done in accordance with Airbus Service Bulletin A310-57-2035
and before the accumulation of 8,100 total flight cycles and 16,200
total flight hours.

A310-203, —204, —221, and —222 airplanes on which Mod 667356813
is done in accordance with Airbus Service Bulletin A310-57-2035
and not before the accumulation of 8,100 total flight cycles and
16,200 total flight hours.

A310-304, -322, —324, and —325 short range airplanes on which Mod
667356813 is not done.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667356813 is not done.

A310-304, -322, —324, and —325 short range airplanes on which Mod
667356813 is done in production.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667356813 is done in production.

A310-304, -322, —324, and —325 short range airplanes on which Mod
667356813 is done in accordance with Airbus Service Bulletin
A310-57—2035 and before the accumulation of 5,800 total flight cy-
cles and 16,400 total flight hours.

A310-304, -322, —324, and —325 short range airplanes on which Mod
667356813 is done in accordance with Airbus Service Bulletin
A310-57—2035 and not before the accumulation of 5,800 total flight
cycles and 16,400 total flight hours.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667356813 is done in accordance with Airbus Service Bulletin
A310-57—2035 and before the accumulation of 4,600 total flight cy-
cles and 23,100 total flight hours.

A310-304, —322, —324, and —325 long range airplanes on which Mod
667356813 is done in accordance with Airbus Service Bulletin
A310-57—2035 and not before the accumulation of 4,600 total flight
cycles and 23,100 total flight hours.

Before the accumulation of 14,300
flight cycles.

Before the accumulation of 17,500
total flight cycles.

Within 17,500 flight cycles after
the effective date of this AD.

Within 9,600 flight cycles after the
effective date of this AD.

Within 10,800 flight cycles after
the effective date of this AD.

Before the accumulation of 8,500
total flight cycles.

Before the accumulation of 13,100
total flight cycles.

Before the accumulation of 10,300
total flight cycles.

Within 13,100 flight cycles after
the effective date of this AD.

Within 7,400 flight cycles after the
effective date of this AD.

Within 10,300 flight cycles after
the effective date of this AD.

Within 6,000 flight cycles after the
effective date of this AD.

Within 28,700 flight hours after the
effective date of this AD.

Before the accumulation of 35,000
total flight hours.

Within 35,000 flight hours after the
effective date of this AD.

Within 19,200 flight hours after the
effective date of this AD.

Within 30,400 flight hours after the
effective date of this AD.

Before the accumulation of 42,800
total flight hours.

Before the accumulation of 36,700
total flight hours.

Before the accumulation of 51,600
total flight hours.

Within 36,700 flight hours after the
effective date of this AD.

Within 20,900 flight hours after the
effective date of this AD.

Within 51,600 flight hours after the
effective date of this AD.

Within 30,300 flight hours after the
effective date of this AD.

TABLE 6—REPETITIVE INTERVALS

Model and configuration

Interval (not to exceed)

A310-203, —204, —221, and —222 airplanes

A310-304, —322, —324, and —325 short range airplanes ...........cccceeueeenne

A310-304, —322, —324, and —325 long range airplanes

9,100 flight cycles or 18,300 flight hours, which-
ever occurs first.

7,300 flight cycles or 20,400 flight hours, which-
ever occurs first.

5,900 flight cycles or 29,600 flight hours, which-
ever occurs first.

(m) For airplanes on which an inspection
of the rear left and right sides of the tee
fitting has been done in accordance with
Airbus Service Bulletin A310-57-2047 as of
the effective date of this AD: At the
applicable time specified in paragraphs
(m)(1) or (m)(2) of this AD, do a rotating
probe inspection for any crack of the left and

Service Bulletin A310-57—2047, Revision 08,
dated July 2, 2009; except as required by
paragraphs (n) and (o) of this AD. Do all
applicable related investigative and
corrective actions before further flight.
Repeat the inspection thereafter at the
applicable time specified in Table 6 of this

AD.

(1) For A310-203, —204, —221, and —222
airplanes: At the earlier of the times specified
in paragraphs (m)(1)(i) and (m)(1)(ii) of this

(i) Within 10,800 flight cycles or 17,400
flight hours after the most recent inspection,
whichever occurs first.

(ii) At the later of the times specified in

right sides of the tee fitting, and do all
applicable related investigative and
corrective actions, in accordance with the
Accomplishment Instructions of Airbus

AD. Certain compliance times are applicable
to short range use, AFT equal to or less than
4 hours, or long range use, AFT exceeding 4
hours.

paragraphs (m)(1)(ii)(A) and (m)(1)(ii)(B) of
this AD.

(A) Within the applicable interval specified
in Table 6 of this AD.
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(B) Within 700 flight cycles or 1,500 flight
hours after the effective date of this AD,
whichever occurs first.

(2) For A310-304, —322, —324, and — 325
airplanes: At the later of the times specified
in paragraphs (m)(2)(i) and (m)(2)(ii) of this
AD

(i) Within the applicable interval specified
in Table 6 of this AD.

(ii) Within 700 flight cycles or 1,900 flight
hours after the effective date of this AD,
whichever occurs first.

Contact the FAA

(n) Where Airbus Service Bulletin A310—-
57-2047, Revision 08, dated July 2, 2009,

specifies to contact the manufacturer if
certain cracks are found, before further flight,
repair those conditions according to a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or EASA (or its
delegated agent).
No Reporting Required

(0) Although Airbus Service Bulletin
A310-57-2047, Revision 08, dated July 2,
2009, specifies to submit certain information
to the manufacturer, this AD does not
include that requirement.

(p) Actions accomplished before the
effective date of this AD in accordance with

Airbus Mandatory Service Bulletin A310-57—
2035, Revision 09, dated September 27, 2007,
are considered acceptable for compliance
with the corresponding actions specified in
paragraph (g) of this AD.

(q) Actions accomplished before the
effective date of this AD in accordance with
the service information specified in Table 7
of this AD, are considered acceptable for
compliance with the corresponding actions
specified in paragraphs (j) through (m) of this
AD.

TABLE 7—PREVIOUS ISSUES OF AIRBUS SERVICE BULLETIN A310-57—-2047

Document

Revision Date

Airbus Service Bulletin A310-57-2047
Airbus Service Bulletin A310-57-2047 ...
Airbus Service Bulletin A310-57-2047 ...
Airbus Service Bulletin A310-57-2047 ...
Airbus Service Bulletin A310-57-2047

03 | November 26, 1997.
04 | March 5, 1999.

05 | August 3, 2000.

06 | July 13, 2004.

07 | March 14, 2008.

Related AD

(r) Accomplishing a rotating probe
inspection of the rear spar internal angle and
the tee fitting in accordance with Airbus
Service Bulletin A310-57—2047, Revision 08,
dated July 2, 2009, or a service bulletin listed
in Table 7 of this AD, terminates the
requirements specified in paragraph (o) of
AD 98-26-01.

FAA AD Differences

Note 2: This AD differs from the MCAI
and/or service information as follows:

Although the MCAI or service information
tells you to contact the manufacturer for
repair information, paragraph (n) of this AD
requires that you contact the FAA or EASA
(or its delegated agent) instead.

Although the MCAI or service information
tells you to submit information to the
manufacturer, paragraph (o) of this AD
specifies that such submittal is not required.

Other FAA AD Provisions

(s) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Dan Rodina,
Aerospace Engineer, International Branch,
ANM-116, FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington 98055—4056; telephone (425)
227-2125; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.
The AMOC approval letter must specifically
reference this AD.

(2) AMOCs approved previously in
accordance with AD 2006—-09-05,
Amendment 39-14575, are approved as
AMOGC:s for the corresponding provisions of
this AD.

(3) Airworthy Product: For any requirement
in this AD to obtain corrective actions from

a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required

to assure the product is airworthy before it

is returned to service.

Related Information

(t) Refer to MCAI EASA Airworthiness
Directive 2008—0187, dated October 10, 2008;
Airbus Service Bulletin A310-57-2047,
Revision 08, dated July 2, 2009; and Airbus
Mandatory Service Bulletin A310-57-2035,
Revision 10, dated March 25, 2008; for
related information.

Material Incorporated by Reference

(u) You must use Airbus Mandatory
Service Bulletin A310-57—-2035, Revision 10,
dated March 25, 2008; and Airbus Service
Bulletin A310-57-2047, Revision 08, dated
July 2, 2009; as applicable; to do the actions
required by this AD, unless the AD specifies
otherwise. Airbus Service Bulletin A310-57—
2047 contains the following effective pages:

Revision
level
Page No. shown on Date shown on page
page
T78, 26, 8B, 88 ...ttt bt h ettt ea et et e e bt e b e nan e e ne e nar e eans 08 ..ocveeen July 2, 2009.
7b—21, 26, 29-31, 33, 35, 38, 39, 44, 45, 95, 96 ......ooiiiiiiiiii e 07 o, March 14, 2008.
P T TSPV PO SRR PSPPI 06 ..ocoveennn July 13, 2004.

27, 28, 36, 47-56, 61=74 ......ccoecviiriiir
32, 34, 40-43, 59-60, 81-85, 87, 89-94 ...

February 26, 1991.
March 5, 1999.
August 3, 2000.
January 22, 1997.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Airbus SAS—EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61

93 44 51; e-mail: account.airworth-
eas@airbus.com; Internet http://
www.airbus.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
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Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code_of federal regulations/
ibr _locations.html.

Issued in Renton, Washington, on October
13, 2010.
John Piccola,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-26659 Filed 10-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE INTERIOR

Bureau of Ocean Energy Management,
Regulation, and Enforcement

30 CFR Parts 201, 202, 203, 204, 206,
207, 208, 210, 212, 217, 218, 219, 220,
227, 228, 229, 241, 243, and 290

Office of Natural Resources Revenue

30 CFR Parts 1201, 1202, 1203, 1204,
1206, 1207, 1208, 1210, 1212, 1217,
1218, 1219, 1220, 1227, 1228, 1229,
1241, 1243, and 1290

[Docket No. MMS-2010-MRM-0033]
RIN 1010-AD70

Reorganization of Title 30, Code of
Federal Regulations

In rule document 2010-24721
beginning on page 61051 in the issue of
Monday, October 4, 2010, make the
following corrections:

PART 1206—PRODUCT VALUATION
[CORRECTED]

1. On page 61070, in the table, in the
first column, in the fourth row,
“§1206.52(c)(2)” should read
“§1206.52(c)(2)(1)”.

2. On the same page, in the same
table, in the same column, in the
eleventh row, “§1206.53(e)(5) two
times” should read “1206.52(e)(5) two
times”.

3. On the same page, in the same
table, in the same column, in both the
fifteenth and sixteenth rows,
“§1206.52(c) introductory text” should
read “§ 1206.53(c) introductory text”.

4. On page 61071, in the table, in the
third column, in the eighteenth row
from the bottom of the page, “part 207”
should read “part 1207.”

5. On the same page, in the same
table, in the same column, in the
seventh row from the bottom of the
page, the blank entry should read
“ONRR.”

6. On page 61072, in the table, in the
third column, in the 22nd row, the
blank entry should read “§ 1206.111”.

7. On page 61073, in the table, in the
third column, in the 16th row,
“Associate Director” should read
“Director”.

PART 1208—SALE OF FEDERAL
ROYALTY OIL [CORRECTED]

8. On page 61081, in the table, in the
third column, in the first row,
“§208.8(a)” should read “§1208.8(a)”.

9. On the same page, in the same
table, in the same column, in the fifth
row, “§208.7(g)” should read
“§1208.7(g)”.

[FR Doc. C1-2010-24721 Filed 10-28—10; 8:45 am]
BILLING CODE 4310-MR-W—P

DEPARTMENT OF EDUCATION

34 CFR Part 600

RIN 1840-AD04

[Docket ID ED-2010-OPE-0012]
Program Integrity: Gainful
Employment—New Programs

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations for Institutional Eligibility
Under the Higher Education Act of
1965, as amended (HEA), to establish a
process under which an institution
applies for approval to offer an
educational program that leads to
gainful employment in a recognized
occupation.

DATES: These regulations are effective
July 1, 2011. However, affected parties
do not have to comply with the
information collection requirements in
§600.20(d) until the Department of
Education publishes in the Federal
Register the control number assigned by
the Office of Management and Budget
(OMB) to these information collection
requirements. Publication of the control
number notifies the public that OMB
has approved these information
collection requirements under the
Paperwork Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT: John
Kolotos or Fred Sellers. Telephone:
(202) 502-7762 or (202) 502—7502, or
via the Internet at: John.Kolotos@ed.gov
or Fred.Sellers@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877—8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or computer diskette) on
request to one of the contact persons
listed under FOR FURTHER INFORMATION
CONTACT.

SUPPLEMENTARY INFORMATION: On ]uly
26, 2010, the Secretary published a
notice of proposed rulemaking (NPRM)
for gainful employment issues in the
Federal Register (75 FR 43616).

In the preamble to the NPRM, the
Secretary discussed on pages 43617
through 43624 the major regulations
proposed in that document to establish
measures for determining whether
certain programs lead to gainful
employment in recognized occupations
and the conditions under which those
programs remain eligible for title IV,
HEA program funds. In these final
regulations, we address in a limited way
only one issue from the proposed
regulations: The provisions relating to
the Secretary’s approval of additional
programs. The remaining issues will be
addressed in final regulations that we
intend to publish in the next few
months.

Implementation Date of These
Regulations

Section 482(c) of the HEA requires
that regulations affecting programs
under title IV of the HEA be published
in final form by November 1 prior to the
start of the award year (July 1) to which
they apply. However, that section also
permits the Secretary to designate any
regulation as one that an entity subject
to the regulation may choose to
implement earlier and to specify the
conditions under which the entity may
implement the provisions early.

The Secretary has not designated any
of the provisions in these final
regulations for early implementation.

Analysis of Comments and Changes

These final regulations were
developed through the use of negotiated
rulemaking. Section 492 of the HEA
requires that, before publishing any
proposed regulations to implement
programs under title IV of the HEA, the
Secretary must obtain public
involvement in the development of the
proposed regulations. After obtaining
advice and recommendations, the
Secretary must conduct a negotiated
rulemaking process to develop the
proposed regulations. The negotiated
rulemaking committee did not reach


http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
http://www.archives.gov/federal_register/code_of_federal_regulations/ibr_locations.html
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consensus on the proposed regulations
that were published on July 26, 2010.
The Secretary invited comments on the
proposed regulations by September 9,
2010.

Over 90,000 parties submitted
comments, many of which were
substantially similar. Of those
comments several hundred pertained to
the regulations in proposed § 668.7(g)
regarding institutions’ applications for
and the Secretary’s approval of
additional programs. We have reviewed
all of the comments related to this
specific provision. In the following
section we address those comments in
the context of the limited nature of the
changes we are making in these final
regulations. Our analysis and the
changes we are making in these
regulations regarding additional
programs follow.

Generally, we do not address minor,
nonsubstantive changes, recommended
changes that the law does not authorize
the Secretary to make, or comments
pertaining to operational processes. We
also do not address comments
pertaining to issues that do not relate to
the additional programs provision or
were not within the scope of the NPRM.

Additional Programs (§§ 600.10 and
600.20)

Comments: Several commenters
generally supported the employer
affirmation provisions in proposed
§668.7(g)(1)(iii), but made several
recommendations. First, the
commenters recommended that
employers should specify the location of
the anticipated job vacancies because
pursuing a job across the country may
be a reasonable choice for a graduate
with a degree that provides training for
a high-paying profession, but
unreasonable for a graduate with a
certificate or degree that provides
training for a low-paying occupation.
Second, the commenters stated that
regulations should require the employer
to identify for the employer’s business
the number of current or expected job
vacancies and whether those vacancies
are for full-time, part-time, or temporary
jobs. Third, the commenters stated that
the Department should specify that the
affirmations apply to time periods
related to the length of the program. For
example, the affirmations for a new
eight-month program should cover the
period after the first group of students
completes that program. Fourth, the
commenters asked that the regulations
be revised to prohibit an employer from
providing an affirmation to several
different institutions if the employer
does not have jobs for graduates from all
of those institutions. Finally, to ensure

that employer affirmations are clear and
uniform, the commenters presented a
model form detailing the information an
employer would provide for these
purposes.

With regard to the remaining
provisions in proposed § 668.7(g), some
of the commenters suggested that any
provisions limiting the establishment of
new programs apply only to institutions
whose programs are currently restricted
or determined in the previous three
years to be ineligible. The commenters
believed this approach would provide a
stronger incentive for institutions to
keep their programs fully eligible and
reduce the burden on institutions that
have a strong record of preparing
students for gainful employment.

Other commenters acknowledged the
criticism that employer affirmations and
attestations are often pro forma, but
supported the regulations because
seeking affirmation of demand could
lead to closer connections with
employers. The commenters
recommended that institutions include,
as part of the affirmation process, the
number of students hired by an
employer who attended a program and
the percentage of students hired by the
employer who completed that program.

Some commenters stated that the
provisions in proposed § 668.7(g) place
significant limitations on a cosmetology
school’s ability to grow and meet the
demands of employers, which include
not only positions in salons and spas,
but also in marketing, distribution, and
sales. The commenters were particularly
concerned about how the Department
would use five-year enrollment
projections and employer affirmations
in determining whether to approve a
program or limit its growth. The
commenters argued that if growth
limitations are determined based on an
institution’s ability to document
national and regional demand through
employer affirmations, it would be
unfair and unrealistic for the
Department to rely only on affirmations
from nonaffiliated employers.
According to the commenters, many
institutions work closely with salon
owners and cosmetics manufacturers
and distributors, and in some cases
school owners have separate businesses
making them affiliated employers. In
addition, relying solely on nonaffiliated
affirmations would eliminate one of the
primary uses of program integrity
boards which are designed to work in
collaboration with institutions on the
continued development and refinement
of program expectations. The
commenters believed that precluding
affirmations from these sources is not
only at cross-purposes with common

business practices but also with
guidance under other statutes, such as
the Workforce Investment Act. The
commenters concluded that the
Department should withdraw or
significantly revise the regulations to
return the primary responsibility for
aligning curricula with job demand back
to accrediting agencies and States.

A number of commenters stated that
the regulations for additional programs
in proposed § 668.7(g) would hamper an
institution’s ability to develop, roll out,
adapt, and improve new educational
programs. For example, an institution
that is developing a technical training
program related to alternative fuels and
green technologies would not be able to
demonstrate projected job vacancies or
expected demand, and it would be
virtually impossible for such an
employer to affirm that the program’s
curriculum aligns with recognized
occupations. In addition, the
commenters stated that the regulations
were too vague and lacked clarity in key
areas. Some of the commenters asked
the Department to clarify or explain the
following:

¢ In what ways the Department
would consider employers qualified to
determine educational quality or
appropriate content of educational
programs? The commenters contend
that employers are not qualified to make
these determinations.

e What would constitute a local
employer when education is delivered
through an online medium? The
commenters believe that any national
employer should suffice.

e What is an affiliated employer?
Some commenters suggested that the
institution may not have an ownership
stake in the employer but may have a
relationship with the employer along
the lines of providing internships and
externships to current and graduated
students. Other commenters noted that
an institution may have relationships or
partnership arrangements with
manufacturers, dealers, or other
businesses and questioned whether
these arrangements would preclude
these businesses from providing
affirmations.

e How many employer affirmations
are needed and what is the extent of the
required documentation?

e What criteria will be used to accept
or reject a new program? If a program
becomes ineligible under proposed
§668.7(f) but in a subsequent year
satisfies the gainful employment
provisions, would the program be
treated as a new program under
proposed § 668.7(g)?

e What are the metrics that would be
used to align the size of the employers’
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projected needs to the size of the
program? Would an institution be
required to obtain affirmations from
employers proximate to each location at
which a program is offered? In this case,
will program approvals be location-
specific or will an institution continue
to be able to offer a program at its
additional locations under the same
Program Participation Agreement?

e How does the Department want
institutions to determine projected
enrollment and how will the
Department use enrollment projections?
Will an institution be able to update its
enrollment projections?

Other commenters believed that
enrollment projections have no bearing
on whether a program provides gainful
employment. Some of the commenters
argued that rather than the Department
attempting to control the number of
individuals entering an occupation by
limiting the number of students who
enroll in a particular program, students
should have the option of choosing a
program so long as the program satisfies
the standards of quality established by
an accrediting agency. The commenters
believed that the Department should not
attempt to exert control over the
educational options available to
students in any capacity that exceeds
ensuring program quality. In addition,
the commenters objected to obtaining
affirmations from nonaffiliated
employers, particularly for online and
graduate-level programs. With respect to
online programs, the commenters
contended that it would be overly
burdensome to obtain affirmations from
employers all over the country. With
regard to graduate programs at
institutions where most of the students
enrolled in these programs are
employed full-time, the commenters
opined that employer affirmations are
unnecessary because students taking
these programs to advance their careers
already understand the employment
demands in their field. The commenters
also believed that because section 496 of
the HEA mandates that an accrediting
agency may not be recognized by the
Department unless the agency monitors
the growth of programs at institutions
that are experiencing significant
enrollment growth, accrediting agencies
are in a much better position than the
Department to assess the impact of
growth on an institution’s operations
and whether that growth impacts
educational quality.

Another commenter asserted that the
proposed additional program
requirements violate 20 U.S.C. 1232a,
which limits the amount of control or
oversight that the Department may
exercise over program curricula and

other internal decisions made by
schools. Moreover, the commenter
believed that the HEA does not give the
Department any authority to restrict a
title IV, HEA program because the
Department predicts it will be difficult
for program graduates to secure
employment.

One commenter asserted that neither
the Department nor employers should
be able to control new programs. Rather,
the commenter said that programs
should be allowed to prove their worth
over time. The commenter concluded
that innovation and growth will be
severely hindered because the proposed
regulations prejudge the efficacy of, and
market for, new programs.

Many commenters opined that the
Department should rely on data from
the U.S. Department of Labor’s Bureau
of Labor Statistics (BLS), instead of
employer affirmations, to evaluate
expected demand for an additional
program. The commenters argued that
one benefit of using BLS data is that an
institution has access to the data and
can confirm the need for new programs
before expending substantial funds to
develop the programs. In addition, the
commenters stated that the Department
would receive an endless number of
appeals if it determined the eligibility of
programs through ad hoc employer
recommendations and decisions by
Department employees who lack
expertise in the labor markets. The
commenters recommended that the
Department establish a process under
which an institution could appeal a
decision denying the eligibility of a new
program, where the decision maker
would have substantial expertise in
curriculum development and analyzing
labor trends and occupational needs.

A commenter stated that the proposed
approval process for new programs was
unfair and cumbersome and should be
eliminated. Nevertheless, the
commenter suggested that institutions
offering new programs provide some
form of expanded notice to the
Department or the proposed process
should be modified to apply only to an
institution where over 50 percent of its
programs are on a restricted status.

Several commenters believed the
proposed approval process for new
programs is costly, redundant, and
unnecessary. Some of the commenters
stated that State and accrediting
agencies already require approval of
new programs and reinforced that view
by claiming that provisions in the
NPRM that the Department published
on June 18, 2010 (75 FR 34806) would
expand State oversight. The commenters
stated that one institution alone
implemented scores of new programs

over the last year and questioned how
the Department would be able to review
efficiently the anticipated number of
programs with the speed required for
institutions to function effectively. The
commenters opined that requiring
employer affirmations does not fall
within any reasonable understanding of
the statutory requirements that
programs prepare students for gainful
employment. Moreover, because the
proposed regulations do not adequately
explain how the process for employer
affirmations will be conducted, how the
Department would review and verify the
affirmations, or how the Department
will determine that a program is
acceptable, the regulations would leave
the Department with vague, arbitrary,
and ultimate power to approve or deny
a program. The commenters concluded
that the Department would be the
arbiter of program offerings, which
would result in a system that does not
best serve students or the national
economic interests. Another commenter
believed that employer affirmations are
not needed because job vacancies in any
market can be obtained easily online.

Another commenter opined that it is
infeasible to obtain employer
affirmations because no employer
would affirm job openings for a specific
number of a program’s graduates.
According to the commenter, doing so
could amount to a commitment to hire
and employers would not expose
themselves to that liability. In addition,
an employer’s ability to foresee demand
is limited and governed by economic
conditions over which the employer has
little or no control. The commenters
concluded that requiring employer
affirmations would effectively ban new
programs leading to gainful
employment. In addition, the
commenters contended that the
Department does not have the authority
to impose such requirements.

Some commenters argued that
because postbaccalaureate degree and
certificate programs enable an
individual to refine his or her expertise
or obtain a specialization associated
with a recognized occupation, the
programs are not necessarily intended to
train individuals to move into the job
market or a basic career field. Therefore,
according to the commenters, these
programs should be excluded from the
regulations. Along the same lines, other
commenters suggested excluding
graduate programs from the regulations
because many students in these
programs are working adults seeking to
advance their careers. Alternatively, one
of the commenters suggested that the
Department consider exempting from
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these regulations institutions with a
history of low default rates.

One commenter believed that the
number of program approvals, estimated
in the NPRM at 650 over the first 3
years, is vastly underestimated. Based
on the approvals that would be required
at the commenter’s institution, the
commenter estimated that 6,000 or more
would occur over that timeframe,
presenting an unworkable burden to the
Department. The commenter suggested
that the Department use a different
mechanism to address concerns that
institutions may attempt to circumvent
the regulations by renaming existing
programs or by other means. At a
minimum, the commenter
recommended that institutions be
allowed to bypass Department approval
entirely if (1) BLS data show a demand
in the region where the new program
will be offered, or (2) programs
representing 50 percent or more of the
institution’s total enrollment or
programs representing 50 percent of its
enrollment in the same job family, are
not restricted or ineligible, or (3) the
State in which the program will be
offered requires a demand assessment.

Some commenters requested that
programs training alternative oral health
workforce professionals be exempted
from the regulations. The commenters
explained that to address access to oral
health care, States and national
organizations have implemented
programs that create new members of
the dental team. Some of these new
workforce models require the
completion of a degree program while
others require the completion of a
certificate program. Because these are
new programs, it would be difficult to
project growth in coming years. In
addition, because these new workforce
models aim to serve a constituency that
has historically faced barriers to oral
health care, prospective employers may
not be in a position to adequately gauge
the need for these new practitioners.
The Children’s Health Insurance
Program Reauthorization Act, Public
Law 111-3, requires the GAO to
conduct a study and report on issues
pertaining to the oral health of children,
including “the feasibility and
appropriateness of using qualified mid-
level dental health practitioners, in
coordination with dentists, to improve
access for children to oral health
services and public health overall.” In
addition, the Affordable Care Act,
Public Law 111-148, authorized an
alternative dental health provider
demonstration project grant program for
States. The commenters concluded that
it would be contradictory for the Federal
Government to provide funding to a

State to create a program for a new oral
health professional, and then deny
prospective students access to title IV,
HEA loans to matriculate in the
program.

Another commenter suggested that
the Department apply the two-year rule
used for new institutions (a new
institution must operate for two years
before it applies to participate in the
title IV, HEA programs) to institutions
where a change in control results in
control vested in a person or
organization that does not have previous
experience in administering the title IV,
HEA programs. Under this approach,
title IV, HEA funds would be capped at
prechange levels for two years until the
Department conducts a program review
to assure that no substantial change in
mission or educational outcomes has
occurred as a result of the change in
control. The commenter believed this
approach would mitigate potential
misalignment of the interests of a new
owner and the educational and career
expectations of the institution’s
students.

Many commenters noted that
workforce education programs offered
by community colleges and technical
colleges are designed to meet local
market needs. The commenters stated
that as public institutions, these colleges
undergo thorough oversight before
adding new programs, including the use
of business advisory committees. In
addition, board, public agency,
accrediting agency, and State approval
is often required. Although the
commenters believed that the additional
regulations may be appropriate for some
institutions, in their view the
regulations are redundant and
unnecessary for community colleges in
light of this oversight and approval
process.

Several commenters suggested that, to
avoid confusion, the provisions in
proposed § 668.7(g) belong more
appropriately in § 600.10(c,) which
currently addresses the approval of
additional programs. The commenters
recommended retaining the exception in
§600.10(c)(2), which allows an
institution to add a program without
obtaining approval from the Department
if the program leads to a degree or
prepares students for gainful
employment in the same or related
occupation as a program previously
approved by the Department. The
commenters believed that this exception
should continue to apply so long as the
previously approved program is not in
a restricted status, as proposed under
proposed §668.7(e), or is not subject to
debt warning disclosures under
proposed §668.7(d). In addition, the

commenters believed that it would be
impracticable for an institution to make
the five-year enrollment projections
under proposed § 668.7(g)(1)(ii), but did
not offer any alternatives.

Some commenters expressed concern
that the approval process for additional
programs places a high burden of proof
on institutions and would hamper the
ability of colleges to respond to new and
emerging workforce needs. In addition,
the commenters requested that the
Department clarify how the program
approval requirements in proposed
§668.7(g) would apply to programs that
institutions may now offer without
approval under current § 600.10(c)(2).
As noted previously, under that section
an institution is not currently required
to obtain the Department’s approval of
an additional program if the program
leads to a degree or prepares students
for gainful employment in the same or
related occupation as a program
previously approved by the Department.
The commenters recommended that any
expanded approval process apply only
in cases where there is a record of poor
performance sufficient to justify
additional oversight. Along the same
lines, other commenters recommended
that any approval process for new
programs should apply only to
institutions with programs in a
restricted or ineligible status.

Discussion: As a threshold matter, we
disagree that the review and approval of
an application from an institution to
offer a new program is prohibited by 20
U.S.C. 1232a. That provision prevents
the Department from exercising control
over the content of a curriculum,
program, or personnel at an institution.
The HEA establishes requirements for
institutions and programs to be eligible
to participate in the title IV, HEA
student financial aid programs, and the
Department is charged with the
responsibility to ensure that institutions
participating in these programs have the
financial strength and administrative
capability needed to do so. In this
context, the Department proposed in the
NPRM and establishes in these final
regulations a requirement that an
institution must notify the Department
of its intent to offer a new program and
if necessary obtain the Department’s
approval to add a new program that is
subject to the gainful employment
regulations. Such review and approval
do not constitute exercising control over
the substance of the curriculum for that
program, but rather involve a review of
the institution and the institution’s
decision to offer a particular program.
Furthermore, regardless of the
Department’s determination of a
program’s title IV, HEA program
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eligibility, nothing under the HEA
would prevent any institution from
offering an ineligible program for which
students would receive no title IV, HEA
program assistance.

In general, we agree with the
commenters who suggested that the
program approval process for additional
programs should apply, in some way,
only to an institution with programs in
a restricted or ineligible status or
otherwise be based on the performance
of the institution’s gainful employment
programs. This more focused approval
process would not only reduce burden
on institutions and the Department, but
would enable institutions with good
performance records to offer new
programs more expediently. However,
as noted in the SUPPLEMENTARY
INFORMATION section of the preamble,
these final regulations do not address
the standards that will be used to gauge
the performance of gainful employment
programs and the consequences of not
meeting those standards over time.
Therefore, in these final regulations, the
Department is establishing in
§600.20(d) requirements intended to
remain in place until performance based
standards can be implemented for
approving additional programs using
gainful employment measures along the
lines suggested by the commenters.

Under these requirements that go into
effect on July 1, 2011, the Department
does not require employer affirmations
or enrollment projections before
approving a program. Instead, the
Department will rely on a notice from
the institution, submitted at least 90
days prior to the time when the
institution plans to offer the new
program, that provides a narrative
explanation of why and how the new
program was developed. Specifically, an
institution must describe how it
determined the need for the new
program and how the program was
designed to meet local market needs, or
for an online program, regional or
national market needs by, for example,
consulting BLS data or State labor data
systems or consulting with State
workforce agencies. The institution also
must describe how the program was
reviewed or approved by, or developed
in conjunction with, business advisory
committees, program integrity boards,
public or private oversight or regulatory
agencies, and businesses that would
likely employ graduates of the program.
Additionally, the institution must
include in its notice documentation that
the program has been approved by its
accrediting agency or is otherwise
included in the institution’s
accreditation by its accrediting agency,
or comparable documentation if the

institution is a public postsecondary
vocational institution approved by a
recognized State agency for the approval
of public postsecondary vocational
education in lieu of accreditation. The
notice from an institution should also
include any information that describes
how the program would be offered in
connection with, or in response to, an
initiative by a governmental entity, such
as the oral health program with the
Federal support described in the
comments. Additionally, an institution
must include in its notice a description
of any wage analysis it may have
performed, including any consideration
of BLS wage data that is related to the
new program.

Department staff will review the
notices to identify instances where
additional information may be needed
about the program. Unless otherwise
required to obtain approval for the new
program, an institution that provides a
notice may proceed with its plans to
offer the new program based on its
determination that the program is an
eligible program that prepares students
for gainful employment in a recognized
occupation. If a concern or need for
additional information about the new
program is identified, the Department,
under its authority in § 600.20(c)(1)(v),
will send a letter to the institution
alerting it that the Department must
approve the program for title IV, HEA
program purposes.

If the Department denies approval of
an institution’s new program, we will
explain the basis for that decision and
permit the institution to respond to our
concerns and to request reconsideration
of the denial. We note that even if the
new program is not yet approved or is
denied, an institution may still offer the
program but students would be
ineligible to receive title IV, HEA
program funds to pay the costs of
attendance associated with that
program. In the case of a denial, the
institution could later seek to add the
program and provide additional
information about students who
completed it.

In deciding whether to seek
additional information regarding a
program, the Department will assess the
institution’s administration of its
current programs, its capability to add
the new program and provide the
additional resources associated with it,
and evaluate the institution’s
determination that the program should
be offered. This review includes
examining (1) the institution’s
demonstrated financial responsibility
and administrative capability in
operating existing programs, (2) whether
the additional educational program is

one of several new programs that would
replace similar programs currently
offered by the institution, as opposed to
supplementing or expanding the current
programs provided by the institution,
(3) whether the number of additional
educational programs being added is
inconsistent with the institution’s
historic program offerings, growth, and
operations, and (4) the sufficiency of the
institution’s process and determination
to offer an additional educational
program that leads to gainful
employment in a recognized
occupation.

In evaluating the institution’s
determination, we may consult external
sources including the State, the
institution’s accrediting agency, BLS,
and State resources, and may contact
entities identified in the institution’s
notice. The Department may also
require the institution to submit other
information related to the new program.

When determining whether to deny a
new program, the Department will
consider factors (2) through (4) of the
four factors described above. The
Department will consider any tie-in
with a governmental entity as an
indication that the new program is
intended to meet either current or
expected employment demands. The
Department may also consider BLS
wage data related to the new program
when reviewing information from an
institution.

In general, for institutions with a
history of good performance
administering their programs, we
believe that no approval will be needed
for new programs under these
requirements. However, the Department
is concerned that some institutions
might attempt to circumvent the
proposed gainful employment standards
(see the July 26, 2010 NPRM, 75 FR
43638-43640) by adding new programs
before those standards would take
effect. Although the proposed standards
would evaluate most programs based on
past performance, newly offered
programs would not be subject to the
standards for several years until they
established an operating history. For
example, an institution may seek to
offer a significant number of new
programs that would not be evaluated
under the new standards for up to five
years as a contingency plan in case its
current programs are eliminated or
restricted under measures that would be
established in the final gainful
employment regulations. We believe
that such an approach by an institution
should be examined closely to
determine whether those new programs
are substantially different and offer
more potential benefits to its students.
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With these regulations, the Department
intends to mitigate the potential for this
type of response by identifying such
circumstances and requiring those new
programs to be approved.

We believe this approach, based on a
program development process
articulated by a wide range of
commenters and augmented by other
information available to the Department,
will provide some assurance that a new
gainful employment program is needed
at an institution and is responsive to
student and employer needs. Moreover,
we believe that these requirements
correspond to the process an institution
should follow in performing its due
diligence responsibilities with respect to
establishing an additional program.

The Department will continue to
consider changes to these approval
requirements as part of its consideration
of the remaining issues presented in the
gainful employment NPRM. Toward
that end, we are continuing to consider
carefully the suggestions to exclude
postbaccalaureate certificate programs
from the new program notice and
approval process and ways to provide a
more flexible approach for approving
programs in new and emerging fields. In
addition, we intend to address the
questions raised on employer
affirmations and enrollment projections
in the subsequent final regulations for
gainful employment.

Finally, we intend to implement
administrative procedures that should
mitigate the burden on institutions and
the Department in submitting and
reviewing notices for new programs. For
example, the Department may allow an
eligible institution to combine several
new programs in one notice if the
institution used the same, or similar,
processes in developing those programs.
An eligible institution may submit a
notice for a new program that will be
offered at multiple locations of the
institution.

With regard to the concern that the
number of program approvals, estimated
in the NPRM at 650 over the first 3
years, is underestimated, we looked at
the number of new program
submissions to Federal Student Aid
over the period from October 1, 2009
through September 30, 2010. Based on
this data, we determined that a better
estimate was a total of 1,919 new
programs annually. Thus, over a three-
year period the estimate would be 5,757
new programs. We note that the
procedure in the regulations will result
in most of those new programs being
offered solely by providing notice to the
Department, and that the separate
approval process will be used for a

much smaller number of those new
programs.

Changes: We have revised § 600.10(c),
as suggested by some of the
commenters, to provide that an
institution must provide at least 90 days
advance notice to the Department of its
plans to offer a new educational
program that leads to gainful
employment in a recognized
occupation. Section 600.10(c)(1)(v) has
also been revised to provide that the
Secretary may notify an institution it is
required to obtain approval for a new
educational program. An institution
does not have to provide notice to add
a non-gainful-employment program
under this section, except for direct
assessment programs under 34 CFR
668.10 or unless required to do so by a
provision in its Program Participation
Agreement. Under revised
§600.10(c)(3), an institution that is
required to obtain approval from the
Department for a new program, but does
not obtain the Department’s approval or
that incorrectly determines that an
educational program is an eligible
program for title IV, HEA program
purposes, must repay to the Secretary
all HEA program funds received by the
institution for that educational program,
and all the title IV, HEA program funds
received by or on behalf of students who
enrolled in that program.

We have amended §600.20(d) to
specify that an institution must provide
notice at least 90 days in advance for a
new educational program that leads to
gainful employment in a recognized
occupation. The notice must describe
how the institution determined the need
for the program and how the program
was designed to meet local market
needs, or for an online program,
regional or national market needs. The
institution also must describe in the
notice how the program was reviewed
or approved by, or developed in
conjunction with, business advisory
committees, program integrity boards,
public or private oversight or regulatory
agencies, and businesses that would
likely employ graduates of the program.
Additionally, the institution must
include documentation that the program
has been approved by its accrediting
agency or is otherwise included in the
institution’s accreditation by its
accrediting agency, or comparable
documentation if the institution is a
public postsecondary vocational
institution approved by a recognized
State agency for the approval of public
postsecondary vocational education in
lieu of accreditation. In addition, an
institution must include in its notice a
description of any wage analysis it may
have performed, including any

consideration of BLS wage data that is
related to the new program. The
institution must also provide the date of
the first day of class of the new program.

Section 600.20(d) also provides that
the Department may require the
institution to obtain approval of the new
program, and submit additional
information about it. This section also
describes the factors the Department
will consider in evaluating the
institution’s application and specifies
that if the Department denies an
application from an institution to offer
an additional program under
§600.10(c), the Department will explain
in the denial how the institution failed
to demonstrate the new program would
likely lead to gainful employment in a
recognized occupation. The institution
will be permitted to respond to the
concerns raised by the Department in
the denial and request reconsideration
of the denial.

As discussed in the Paperwork
Reduction Act of 1995 section of this
preamble, we have corrected the OMB
control number for § 600.20 to read
“1845-0012".

Executive Order 12866

Regulatory Impact Analysis

Under Executive Order 12866, the
Secretary must determine whether the
regulatory action is “significant” and
therefore subject to the requirements of
the Executive Order and subject to
review by the OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that may
(1) have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule); (2) create serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impacts of entitlement grants,
user fees, or loan programs or the rights
and obligations of recipients thereof; or
(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive order.

Pursuant to the terms of the Executive
order, we have determined that this
regulatory action will not have an
annual effect on the economy of more
than $100 million. Therefore, this action
is not “economically significant” and
subject to OMB review under section
3(f)(1) of Executive Order 12866.
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Notwithstanding this determination, we
have assessed the potential costs and
benefits—both quantitative and
qualitative—of this regulatory action
and have determined that the benefits
justify the costs.

Need for Federal Regulatory Action

Student debt is more prevalent and
individual borrowers are incurring more
debt than ever before. Twenty years ago,
only one in six full-time freshmen at
four-year public colleges and
universities took out a Federal student
loan; now more than half do. Today,
nearly two-thirds of all graduating
college seniors carry student loan debt.
The availability of Federal student aid
allows students to access postsecondary
educational opportunities crucial to
employment. For-profit postsecondary
education along with occupationally
specific training at other institutions has
long played an important role in the
nation’s system of postsecondary
education. Many of the institutions
offering these programs have recently
pioneered new approaches to enrolling,
teaching, and graduating students. In
recent years, enrollment in for-profit
institutions has grown rapidly to 1.8
million students, nearly tripling
between 2000 and 2008. This trend is
promising and supports President
Obama’s goal of leading the world in the
percentage of college graduates by 2020.
This goal cannot be achieved without a
healthy and productive for-profit sector
of higher education. However, the
programs offered by the for-profit sector
must lead to measurable outcomes, or
those programs will devalue
postsecondary credentials through
oversupply.

The proposed gainful employment
regulations described in the NPRM
published on July 26, 2010 received a
record number of comments for a
regulation proposed by the Department.
The Department expects to publish the
subsequent, final gainful employment
regulations in early 2011 with an
effective date of July 1, 2012. The
provision related to approval of
additional programs is addressed
separately in these final regulations and
will take effect on July 1, 2011.
Specifically, these regulations establish
interim requirements regarding the
approval of gainful employment
programs with initial enrollment
beginning after July 1, 2011.

In general, for institutions with good
records administering their programs,
we believe that most new programs will
satisfy these requirements and will not
need to obtain approval of their
programs from the Department.
However, the Department is concerned

that some institutions might attempt to
circumvent the proposed gainful
employment standards (see the July 26,
2010 NPRM, 75 FR 43638-43640) by
adding new programs before those
standards would take effect. Although
the proposed standards would evaluate
most programs based on past
performance, newly offered programs
would not be subject to the standards
for several years until they established
an operating history. For example, an
institution may seek to offer a
significant number of new programs that
would not be evaluated under the new
standards for up to five years as a
contingency plan in case its current
programs are eliminated or restricted
under measures that would be used in
the final gainful employment
regulations. We believe that such an
approach should be examined closely to
determine whether those new programs
are substantially different and offer
more potential benefits to its students.
With these regulations, the Department
intends to mitigate the potential for this
type of response. Accordingly, where an
institution is required to obtain
approval from the Department, the
Department will consider the following
factors when reviewing an institution’s
notice: (1) The institution’s
demonstrated financial responsibility
and administrative capability in
operating its existing programs, (2)
whether the additional educational
program is one of several new programs
that would replace similar programs
currently offered by the institution, as
opposed to supplementing or expanding
the current programs provided by the
institution, (3) whether the number of
additional educational programs being
added is inconsistent with the
institution’s historic program offerings,
growth, and operations, and (4) the
sufficiency of the process used and
determination made by the institution to
offer an additional educational program
that leads to gainful employment in a
recognized occupation. The Department
may decline to approve a new program
based upon the last three of these four
factors. The Department will also take
into consideration other publicly
available data, including data from the
U.S. Department of Labor, about the job
prospects for individuals that would
complete the new programs.

If the Department denies an
application from an institution to offer
an additional program under
§600.10(c), the Department will explain
in the denial how the institution failed
to demonstrate the new program would
likely lead to gainful employment in a
recognized occupation. The institution

will be permitted to respond to the
concerns raised by the Department in
the denial and request reconsideration
of the denial. We also note that even if
the new program is not yet approved or
is denied, an institution may still offer
the program but students would be
ineligible to receive title IV, HEA
program funds to pay the costs of
attendance associated with that
program. In the case of a denial, the
institution could later seek to add the
program and provide additional
information about students who
completed it.

We intend to establish performance-
based requirements in subsequent
regulations early in 2011 for approving
additional programs. Until those
subsequent regulations take effect,
institutions must comply with the
interim requirements in these
regulations. As discussed elsewhere in
this preamble, we will continue to
consider whether to exclude certain
programs from these approval
requirements as a part of our
consideration of the remaining issues
presented in the gainful employment
NPRM. Toward that end, we are
continuing to consider carefully the
suggestions to exclude
postbaccalaureate certificate programs
from the new program approval process
and ways to provide a more flexible
approach for approving programs in
new and emerging fields. In addition,
we intend to address the questions
raised on employer affirmations and
enrollment projections in the context of
the subsequent final regulations for
gainful employment in early 2011.

As described earlier, we also intend to
implement administrative procedures
that mitigate the burden on institutions
and the Department in submitting and
reviewing information for new
programs. For example, the Department
may allow an institution to combine
several new programs in one
notification if the institution used the
same, or similar, processes in
developing those programs. Further, an
eligible institution may submit a notice
for a new program that will be offered
at multiple locations of the institution.

A description of the additional
programs proposed regulations, the
reasons for adopting them, and an
analysis of the regulations’ effects was
presented in the NPRM published on
July 26, 2010. This updated Regulatory
Impact Analysis describes changes
considered in response to comments
received about the additional programs
provision.
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Regulatory Alternatives Considered

In the NPRM published on July 26,
2010, the Department proposed
requirements for institutions to establish
additional programs subject to the
gainful employment regulations. In that
regard, the NPRM provided that, as part
of an institution’s application to
establish an additional program, the
institution would need to provide (1)
the projected enrollment for the
program for the next five years for each
location of the institution that will offer
the additional program, (2)
documentation from employers not
affiliated with the institution that the
program’s curriculum aligns with
recognized occupations at those
employers’ businesses and that there are
projected job vacancies or expected
demand for those occupations at those
businesses, and (3) if the additional
program constitutes a substantive
change, documentation of the approval
of the substantive change from its
accrediting agency.

As described elsewhere in this
preamble, we received a range of
comments related to this provision.
Some were supportive of the proposed
regulations but had specific
recommendations for the form and
content of the affirmations from
unaffiliated employers. Other
commenters requested clarification
about how many affirmations would be
needed and what is considered a local
employer and how a local employer
would be determined with respect to
online programs or programs whose
students pursue jobs nationally.
Commenters also asked us to clarify
how the proposed requirement that the
employer be unaffiliated with the
institution would affect the valuable
internship and externship relationships
between institutions and employers,
and what metrics would be used to align
an employer’s projected needs to the
size of the program. Other commenters
expressed concern that the proposed
provisions would stifle an institution’s
ability to establish innovative programs
for emerging fields in anticipation of
future job opportunities. Several
commenters suggested that the proposed
provision interfered with curriculum
development and internal decisions of
schools and would undermine the close
relationships programs subject to the
proposed gainful employment
regulations develop with local
employers.

In general, we agree with commenters
who suggested that the program
approval process for additional
programs should apply only to an
institution with programs in a restricted

or ineligible status. This would relieve
the burden on institutions and the
Department, and would allow
institutions with a record of strong
performance to establish new programs
more expediently. However, we are not
addressing in these regulations the
standards that will be used to gauge the
performance of gainful employment
programs and the consequences of not
meeting those standards. These
regulations address in only a very
limited manner the provisions relating
to the Secretary’s approval of additional
educational programs. Modifications to
make the approval process for
additional programs performance based
will be addressed in subsequent
regulations.

Under the requirements established in
these regulations, the Department will
instead rely on a notice from the
institution submitted at least 90 days
prior to the time when the institution
plans to offer the new program that
provides a narrative explanation of why
and how the new program was
developed. Specifically, an institution
must describe how it determined the
need for the new program and how the
program was designed to meet local
market needs, or for an online program,
regional or national market needs by, for
example, consulting BLS data or State
labor data systems or consulting with
State workforce agencies. The
institution also must describe how the
program was reviewed or approved by,
or developed in conjunction with,
business advisory committees, program
integrity boards, public or private
oversight or regulatory agencies, and
businesses that would likely employ
graduates of the program. Additionally,
the institution must include in its notice
documentation that the program has
been approved by its accrediting agency
or is otherwise included in the
institution’s accreditation by its
accrediting agency, or comparable
documentation if the institution is a
public postsecondary vocational
institution approved by a recognized
State agency for the approval of public
postsecondary vocational education in
lieu of accreditation. The notice from an
institution should also include any
information that describes how the
program would be offered in connection
with, or in response to, an initiative by
a governmental entity, such as the oral
health program with the Federal support
described in the comments.
Additionally, an institution must
include in its notice a description of any
wage analysis it may have performed,
including any consideration of BLS
wage data that is related to the new

program. Based on this information, the
Department will determine whether
approval is required, and if required the
Department will consider the notice as
an application. Under the regulations,
an institution does not have to apply for
approval to add a program under
§600.20 unless (a) it has been directed
to do so by the Department under
§600.20(c)(5), (b) it is a direct
assessment programs under 34 CFR
668.10, or (c) it is required to do so by

a provision in its Program Participation
Agreement.

As discussed in the Paperwork
Reduction Act of 1995 section of this
preamble, the Department estimates that
institutions will submit notifications for
approximately 914 new nondegree
programs and 1,005 new degree
programs annually under the process set
forth in these final regulations, or a total
of 5,757 over a three-year period.

The effect of these changes on the cost
estimates prepared for and discussed in
the Regulatory Impact Analysis of the
NPRM is discussed in the Costs section
of this Regulatory Impact Analysis.

Benefits

We believe the approach set forth in
these regulations, based on a program
development process articulated by
commenters representing both the
public and private sectors, provides
some assurance that new gainful
employment programs are needed and
responsive to student and employer
needs. This provision results in no net
costs to the government over 2011-
2015. The administrative expenses
associated with the approval process
will be covered by the Department’s
existing discretionary funds.

Costs

The process established by these
regulations is based on institutional
practices described in comments
received from representatives of public
and private institutions. Accordingly,
many entities wishing to continue to
participate in the title IV, HEA programs
have already absorbed many of the
administrative costs related to
implementing these regulations, and
additional costs would primarily be due
to documenting the program
development process. Other institutions
may have to establish a program
development process, but the
regulations allow flexibility in meeting
the core requirements.

In assessing the potential impact of
these regulations, the Department
recognizes that the provision may
increase workload for some program
participants. This additional workload
is discussed in more detail under the
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Paperwork Reduction Act of 1995
section of this preamble. Additional
workload would normally be expected
to result in estimated costs associated
with either the hiring of additional
employees or opportunity costs related
to the reassignment of existing staff from
other activities. In total, these changes
are estimated to increase burden on
entities participating in the Federal
Student Assistance programs by 3,591
hours.

As detailed in the Paperwork
Reduction Act of 1995 section of this
preamble, the additional paperwork
burden is attributable to the process of
documenting and submitting a
description of how the institution
determined to develop a new program.
We estimate that this process would
take institutions 3,591 hours and the
costs would be $91,032 under
information collection 1845-0012. In
response to comments that the
regulations would be costly, we
reviewed the wage rates for more recent
information and the share of work
performed by office workers and
management and professional staff. This
increased the wage rate for gainful
employment related matters from $20.71
to $25.35.

Because data underlying many of
these burden estimates was limited, in
the NPRM, the Department requested
comments and supporting information
for use in developing more robust
estimates. In particular, we asked
institutions to provide detailed data on
actual staffing and system costs
associated with implementing the
regulations regarding additional
programs. Some commenters believed
the estimate of 650 new programs
annually was low and suggested 6,500
per year was a more reasonable figure.
The Department reviewed internal data
sources and estimated that 1,919
programs would be reviewed annually,
or a total of 5,757 over a three-year
period. As discussed above, we also
reviewed the wage rates for more recent
data and the share of work allocated to
managerial and professional staff.

Net Budget Impacts

The regulations are estimated to have
a net budget impact of $0.0 million over
FY 2011-2015. Consistent with the

requirements of the Credit Reform Act
of 1990, budget cost estimates for the
student loan programs reflect the
estimated net present value of all future
non-administrative Federal costs
associated with a cohort of loans. (A
cohort reflects all loans originated in a
given fiscal year.)

These estimates were developed using
the Office of Management and Budget’s
Credit Subsidy Calculator. This
calculator will also be used for
reestimates of prior-year costs, which
will be performed each year beginning
in FY 2009. The OMB calculator takes
projected future cash flows from the
Department’s student loan cost
estimation model and produces
discounted subsidy rates reflecting the
net present value of all future Federal
costs associated with awards made in a
given fiscal year. Values are calculated
using a “basket of zeros” methodology
under which each cash flow is
discounted using the interest rate of a
zero-coupon Treasury bond with the
same maturity as that cash flow. To
ensure comparability across programs,
this methodology is incorporated into
the calculator and used government-
wide to develop estimates of the Federal
cost of credit programs. Accordingly,
the Department believes it is the
appropriate methodology to use in
developing estimates for these
regulations. That said, however, in
developing the following Accounting
Statement, the Department consulted
with OMB on how to integrate our
discounting methodology with the
discounting methodology traditionally
used in developing regulatory impact
analyses.

Absent evidence on the impact of
these regulations on student behavior,
budget cost estimates were based on
behavior as reflected in various
Department data sets and longitudinal
surveys listed under Assumptions,
Limitations, and Data Sources. Program
cost estimates were generated by
running projected cash flows related to
each provision through the
Department’s student loan cost
estimation model. Student loan cost
estimates are developed across five risk
categories: Two-year and less
proprietary institutions; two-year and
less public and private nonprofit

institutions; freshmen and sophomores
at four-year institutions; juniors and
seniors at four-year institutions; and
graduate students. Risk categories have
separate assumptions based on the
historical pattern of behavior—for
example, the likelihood of default or the
likelihood to use statutory deferment or
discharge benefits—of borrowers in each
category.

The Department estimates no
budgetary impact for these regulations
as there is no data indicating that the
provisions will have any impact on the
volume or composition of Federal
student aid programs.

Assumptions, Limitations, and Data
Sources

Impact estimates provided in the
preceding section reflect a prestatutory
baseline in which the Higher Education
Opportunity Act changes implemented
in these regulations do not exist. Costs
have been quantified for five years.

In developing these estimates, a range
of data sources were used, including
data from the National Student Loan
Data System, and operational and
financial data from Department of
Education systems. Data from other
sources, such as the U.S. Census Bureau
or the U.S. Bureau of Labor Statistics,
were also used. Data on administrative
burden at participating institutions are
extremely limited.

Elsewhere in this SUPPLEMENTARY
INFORMATION section we identify and
explain burdens specifically associated
with information collection
requirements. See the heading
Paperwork Reduction Act of 1995.

Accounting Statement

As required by OMB Circular A—-4
(available at http://
www. Whitehouse.gov/omb/Circulars/
a004/a-4.pdf), in Table 2, we have
prepared an accounting statement
showing the classification of the
estimated expenditures associated with
the provisions of these regulations. This
table provides our best estimate of the
changes in Federal student aid
payments as a result of these
regulations. Expenditures are classified
as transfers from the Federal
government to student loan borrowers.

TABLE 1—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES

[In millions]
Category Transfers
Annualized Monetized COSES ........ccceeiiiiiiiiiieniieeee e $0.1.
Cost of compliance with paperwork requirements.
Annualized Monetized Transfers ... $0.


http://www.Whitehouse.gov/omb/Circulars/a004/a-4.pdf
http://www.Whitehouse.gov/omb/Circulars/a004/a-4.pdf
http://www.Whitehouse.gov/omb/Circulars/a004/a-4.pdf
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TABLE 1—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES—Continued

[In millions]

Category

Transfers

From Whom To Whom? ........cccceeeiiiiiiiiieeeeee

Federal Government To Student Loan Borrowers.

Regulatory Flexibility Act Certification

The Secretary certifies that these
regulations would not have a significant
economic impact on a substantial
number of small entities. These
regulations would affect institutions
that participate in title IV, HEA
programs and loan borrowers. The
definition of “small entity” in the
Regulatory Flexibility Act encompasses
“small businesses,” “small
organizations,” and “small governmental
jurisdictions.” The definition of “small
business” comes from the definition of

“small business concern” under section
3 of the Small Business Act as well as
regulations issued by the U.S. Small
Business Administration (SBA). The
SBA defines a “small business concern”
as one that is “organized for profit; has
a place of business in the U.S.; operates
primarily within the U.S. or makes a
significant contribution to the U.S.
economy through payment of taxes or
use of American products, materials or
labor * * *” “Small organizations,” are
further defined as any “not-for-profit
enterprise that is independently owned
and operated and not dominant in its

field.” The definition of “small entity”
also includes “small governmental
jurisdictions,” which includes “school
districts with a population less than
50,000.”

Data from the Integrated
Postsecondary Education Data System
(IPEDS) indicate that roughly 4,379
institutions participating in the Federal
student assistance programs meet the
definition of “small entities.” The
following table provides the distribution
of institutions and students by revenue
category and institutional control.

Public Private NFP Proprietary Tribal
Revenue category Number of | Number of | Number of | Numberof | Number of | Number of | Numberof | Number of
schools students schools students schools students schools students

$0 to $500,000 ................. 43 2,124 103 13,208 510 38,774 | eeeeeeeeiiee | e,
$500,000 to $1 million ..... 44 7,182 81 9,806 438 61,906 1 137
$1 million to $3 million ..... 98 29,332 243 65,614 745 217,715 3 555
$3 million to $5 million ..... 75 65,442 138 60,923 303 182,362 | cooveeeeeeeieeeeeees | e
$5 million to $7 million ..... 49 73,798 99 62,776 224 185,705 5 2,525
$7 million to $10 million ... 78 129,079 110 84,659 228 235,888 9 4,935
$10 million and above ...... 1,585 | 18,480,000 1,067 4,312,010 383 1,793,951 14 18,065

B o] ¢ | R 1,972 18,786,957 1,841 4,608,996 2,831 2,716,301 32 26,217

Approximately two-thirds of these
institutions are for-profit schools subject
to these final regulations. Other affected
small institutions include small
community colleges and tribally
controlled schools. For these
institutions, the program development
documentation requirements imposed
under the regulations could impose
some new costs as described below. The
impact of the regulations on individuals
is not subject to the Regulatory
Flexibility Act.

As detailed in the Paperwork
Reduction Act of 1995 section of these
final regulations, the regulations will
require institutions to have and to
document a process for establishing
additional programs for programs
subject to the gainful employment
regulations that begin enrolling students
after July 1, 2011. There are no explicit
growth limitations or employer
verification requirements. The estimated
total hours, costs, and requirements
applicable to small entities from these
provisions on an annual basis are 2,370
hours and $60,081, of which $53,104 is
associated with the initial submission

and $10,571 is associated with
institutions that submit additional
information and work with the
Department on a program subject to
denial. We estimate that approximately
350 of the institutions submitting
programs in the interim period will be
small institutions, resulting in estimated
burden of 7 hours and $152 per small
institution for initial submission of
material. For the smaller number of
institutions with programs that are
initially rejected, there would be
additional costs to submit additional
paperwork and respond to the
Department’s denial. We estimate that
10 percent of submissions would go
through this process, resulting in an
additional 12 hours and $302 per
institution. In response to comments
that the regulations would be costly, we
reviewed the wage rates for more recent
information and the share of work
performed by office workers and
management and professional staff. This
increased the wage rate for gainful
employment related matters from $20.71
to $25.35.

No alternative provisions were
considered that would target small
institutions with exemptions or
additional time for compliance as this
provision builds on existing industry
practices. In the NPRM, the Secretary
invited comments from small
institutions and other affected entities
as to whether they believed the
proposed changes would have a
significant economic impact on them
and requested evidence to support that
belief. The comments received related to
this provision were described in the
Analysis of Comments and Changes
section of this preamble.

Paperwork Reduction Act of 1995

Section 600.20(d) in these final
regulations contains information
collection requirements. Under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)), the Department has
submitted a copy of this section to OMB
for its review. However, affected parties
do not have to comply with the
information collection requirements in
§600.20(d) until the Department of
Education publishes in the Federal
Register the control number assigned by
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the Office of Management and Budget
(OMB) to these information collection
requirements. Publication of the control
number notifies the public that OMB
has approved these information
collection requirements under the
Paperwork Reduction Act of 1995.

Section 600.20—Application Procedures
for Establishing, Reestablishing,
Maintaining, or Expanding Institutional
Eligibility and Certification

The final regulations require
institutions to apply to the Department
for approval to add new educational
programs that are subject to the gainful
employment regulations. The
Department will review the institution’s
narrative application that explains why
and how the new program was designed
to meet local market needs or in the case
of an online program, regional or
national market needs. The institution’s
notification must indicate how the
program was reviewed or approved by,
or developed in conjunction with
business advisory committees, program
integrity boards, public or private
oversight or regulatory agencies, and
businesses that would employ graduates
of the new program. Because this
regulatory approach parallels current
practice, the only increase in burden
relates to the development of the
narrative, which will be a relatively
small additional effort. We did not
include the other tasks, analysis, and
burden associated with activities which,
separate and apart from this collection,
are already part of an institution’s due
diligence in determining whether to
offer a new program.

In addition, we expect that an
institution developing multiple new
programs will combine its submissions
into a single notice for all the new
programs, thus reducing the burden
associated with creating and submitting
the narrative.

Our estimate of increased burden is
divided into two components. The first
component is the burden associated
with providing notice of nondegree
programs that train students for gainful
employment in a recognized
occupation. The second component is
the burden associated with providing
notice of degree programs that train
students for gainful employment in a
recognized occupation, consistent with
§668.8(d).

We estimate that annually there will
be 914 new nondegree programs that
train students for gainful employment in
a recognized occupation submitted by
notice. We estimate that there will be
267 new nondegree programs submitted
by proprietary institutions and that the
average amount of time to collect the

information and submit it to the
Department will be 2.5 hours per
submission, which will increase burden
by 668 hours under OMB 1845-0012.

We estimate that there will be 110
new nondegree programs submissions
by private nonprofit institutions and
that the average amount of time to
collect the information and submit it to
the Department will be 2.5 hours per
submission, which will increase burden
by 275 hours under OMB 1845-0012.

We estimate that there will be 537
new nondegree programs submissions
by public institutions and that the
average amount of time to collect the
information and submit it to the
Department will be 2.5 hours per
submission, which will increase burden
by 1,343 hours under OMB 1845-0012.

Collectively, we estimate that the
annual burden associated with the
submission of nondegree programs will
increase by 2,286 hours under OMB
1845-0012. We estimate that annually
there will be 1,005 new degree programs
that train students for gainful
employment in a recognized occupation
submitted to the Department. Consistent
with these final regulations and the
requirements of § 668.8(d), all new
degree programs at proprietary
institutions will have to submit their
narrative descriptions of why and how
the institution determined to offer their
new program or programs, as well as
send us documentation of any
accrediting agency or State agency
approvals. We estimate that there will
be 1,005 new degree programs for which
proprietary institutions will submit
notifications on an annual basis. Of the
1,005 new degree programs, we estimate
that 335 will be included in individual
notifications and that the average
amount of time to collect the
information and submit it to the
Department will be 1.75 hours per
submission, which will increase burden
by 586 hours under OMB 1845-0012. Of
the remaining 670 new degree programs,
we estimate that these will be included
in grouped submissions averaging five
new programs in each group, resulting
in 134 submissions (670 divided by 5).
We estimate that the average amount of
time to collect this information and
submit it to the Department will be 2.25
hours per submission, which will
increase burden by 302 hours under
OMB 1845-0012.

Collectively, we estimate that the
annual burden associated with the
submission of notifications for new
degree programs will increase by 888
hours under OMB 1845-0012.

The final regulations in § 600.20(d)
also provide a process by which the
Department will contact the institution

prior to denying a new program
notification to identify concerns and
permit the institution to supplement its
notification with additional
information.

We estimate that of the 914 new
nondegree program submissions that
there will be questions regarding 92 of
the new programs where those
institutions will have the opportunity to
provide additional information to the
Secretary. We estimate that of the 267
new nondegree programs submitted by
proprietary institutions that in 27 of
those submissions, upon contact from
the Department, the institution will
submit additional information. We
estimate the collection and reporting of
the additional information, on average
to take 3 hours per submission, which
will increase burden by 81 hours under
OMB 1845-0012.

We estimate that of the 110 new
nondegree programs submitted by
private not-for profit institutions that in
11 of those submissions, upon contact
from the Department, the institution
will submit additional information. We
estimate the collection and reporting of
the additional information, on average
to take 3 hours per submission, which
will increase burden by 33 hours under
OMB 1845-0012.

We estimate that of the 537 new
nondegree program submitted by public
institutions that in 54 of those
submissions, upon contact from the
Department, the institution will submit
additional information. We estimate the
collection, submission, and reporting of
the additional information, on average
to take 3 hours per submission, which
will increase burden by 162 hours under
OMB 1845-0012.

Collectively, we estimate that the
annual burden associated with the
submission of additional information
after being contacted by the Department
regarding the new nondegree programs
will increase by 276 hours under OMB
1845-0012.

We estimate that of the 1,005 new
degree program submissions that there
will be questions raised by the
Department regarding 34 individual
program submissions and that the
average amount of time to collect and to
report the additional information will be
3 hours per submission, which will
increase burden by 102 hours under
OMB 1845-0012. Of the remaining 67
new degree programs that are submitted
as multiple program submissions
(averaging 5 new programs per
submission), we estimate that there will
be 13 multiple submissions (67 divided
by 5) where questions will be raised by
the Department and that the average
amount of time to collect and to report
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the additional information will be 3
hours per submission, which will
increase burden by 39 hours under OMB
1845—0012.

Collectively, we estimate that the
annual burden associated with the
submission of additional information

after being contacted by the Department
regarding the new degree programs will
increase by 141 hours under OMB
1845-0012.

In total, the final regulations in
§600.20(d) will increase burden by
3,591 hours under OMB 1845-0012.

COLLECTION OF INFORMATION

[Note: The prior OMB designation for all
new degree and nondegree programs
submitted for approval was OMB 1840—
0098 which was then transposed to
OMB 1845-0098, but is corrected in
these final regulations to OMB 1845—
0012.]

Regulatory section

Information collection

Collection

This regulatory section requires institutions to apply to the Department for ap-
proval to add new programs that are subject to the gainful employment regu-
lations. Institutions will describe how the institution determined the need for
the program and how the program was designed to meet local market
needs, or for an online program, regional or national market needs. In addi-
tion, the institution will describe how the program was reviewed or approved
by, or developed in conjunction with outside entities such as, but not limited
to, business advisory committees, program integrity boards, and public or
private oversight or regulatory agencies. The institution will also submit
under these final regulations copies of documentation that the program has
been approved by its accrediting agency or recognized State agency. The
Department will contact institutions before it denies a new program and iden-
tify areas of concern and permit the institution to supplement its notification
with additional information.

OMB 1845-0012. The burden will in-
crease by 3,591 hours.

Intergovernmental Review

These programs are not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Assessment of Educational Impact

In accordance with section 411 of the
General Education Provisions Act, 20
U.S.C. 1221e—4, and based on our own
review, we have determined that these
final regulations do not require
transmission of information that any
other agency or authority of the United
States gathers or makes available.

Electronic Access to This Document

You can view this document, as well
as all other documents of this
Department published in the Federal
Register, in text or Adobe Portable
Document Format (PDF) on the Internet
at the following site: http://www.ed.gov/
news/fedregister. To use PDF, you must
have Adobe Acrobat Reader, which is
available free at this site.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index/html.

(Catalog of Federal Domestic Assistance:
84.007 FSEOG; 84.032 Federal Family
Education Loan Program; 84.033 Federal
Work-Study Program; 84.037 Federal Perkins
Loan Program; 84.063 Federal Pell Grant
Program; 84.069 LEAP; 84.268 William D.
Ford Federal Direct Loan Program; 84.376
ACG/SMART; 84.379 TEACH Grant Program)

List of Subjects in 34 CFR Part 600

Colleges and universities, Foreign
relations, Grant programs—education,
Loan programs—education, Reporting
and recordkeeping requirements,
Selective Service System, Student aid,
Vocational education.

Dated: October 26, 2010.
Arne Duncan,
Secretary of Education.

m For the reasons discussed in the
preamble, the Secretary amends part
600 of title 34 of the Code of Federal
Regulations as follows:

m 1. The authority citation for part 600
continues to read as follows:

Authority: 20 U.S.C. 1001, 1002, 1003,
1088, 1091, 1094, 1099b, and 1099c, unless
otherwise noted.

m 2. Section 600.10(c) is revised to read
as follows:

§600.10 Date, extent, duration, and
consequence of eligibility.
* * * * *

(c) Subsequent additions of
educational programs. (1) An eligible
institution must notify the Secretary at
least 90 days before the first day of class
when it intends to add an educational
program that prepares students for
gainful employment in a recognized
occupation, as provided under 34 CFR
668.8(c)(3) or (d). The institution may
proceed to offer the program described
in its notice, unless the Secretary
advises the institution that the
additional educational program must be
approved under § 600.20(c)(1)(v). Except
as provided for direct assessment
programs under 34 CFR 668.10, or

pursuant to a requirement included in
an institution’s Program Participation
Agreement under 34 CFR 668.14, the
institution does not have to apply for
approval to add any other type of
educational program.

(2) For purposes of paragraph (c)(1) of
this section, an additional educational
program is—

(i) A program with a Classification of
Instructional Programs (CIP) code under
the taxonomy of instructional program
classifications and descriptions
developed by the U.S. Department of
Education’s National Center for
Education Statistics that is different
from any other program offered by the
institution;

(ii) A program that has the same CIP
code as another program offered by the
institution but leads to a different
degree or certificate; or

(iii) A program that the institution’s
accrediting agency determines to be an
additional program.

(3) An institution must repay to the
Secretary all HEA program funds
received by the institution for an
educational program, and all the title IV,
HEA program funds received by or on
behalf of students who enrolled in that
program if the institution—

(i) Fails to obtain the Secretary’s
approval to offer an additional
educational program that prepares
students for gainful employment in a
recognized occupation as provided
under paragraph (c)(1) of this section; or

(ii) Incorrectly determines that an
educational program that is not subject
to approval under paragraph (c)(1) of
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this section is an eligible program for
title IV, HEA program purposes.

* * * *

m 3. Section 600.20 is amended by:
m A. Revising the section heading.
m B. Revising paragraph (c)(1)(v).
m C. Revising paragraph (d).
m D. In the OMB control number
parenthetical that appears after
paragraph (h), removing the number
“1845-0098” and adding, in its place,
the number “1845-0012”.

The revisions read as follows:

§600.20 Notice and application
procedures for establishing, reestablishing,
maintaining, or expanding institutional
eligibility and certification.

* * * * *

(C) * x %

(1) * x %

(v) The Secretary notifies, or has
notified, the institution that it must
apply for approval of an additional
educational program or a location under
§600.10(c).

* * * * *

(d) Notice and application. (1) Notice
and application procedures. (i) To
satisfy the requirements of paragraphs
(a), (b), and (c) of this section, an
institution must notify the Secretary of
its intent to offer an additional
educational program, or provide an
application to expand its eligibility, in
a format prescribed by the Secretary and
provide all the information and
documentation requested by the
Secretary to make a determination of its
eligibility and certification.

(ii)(A) An institution that notifies the
Secretary of its intent to offer an
educational program under paragraph
(c)(3) of this section must ensure that
the Secretary receives the notice
described in paragraph (d)(2) of this
section at least 90 days before the first
day of class of the educational program.

(B) An institution that submits a
notice in accordance with paragraph
(d)(1)(i1)(A) of this section is not
required to obtain approval to offer the
additional educational program unless
the Secretary alerts the institution at
least 30 days before the first day of class
that the program must be approved for
title IV, HEA program purposes. If the
Secretary alerts the institution that the
additional educational program must be
approved, the Secretary will treat the
notice provided about the additional
educational program as an application
for that program.

(C) If an institution does not provide
timely notice in accordance with
paragraph (d)(1)(ii)(A) of this section,
the institution must obtain approval of
the additional educational program from

the Secretary for title IV, HEA program
purposes.

(D) If an additional educational
program is required to be approved by
the Secretary for title IV, HEA program
purposes under paragraph (d)(1)(ii)(B)
or (C) of this section, the Secretary may
grant approval, or request further
information prior to making a
determination of whether to approve or
deny the additional educational
program.

(E) When reviewing an application
under paragraph (d)(1)(ii)(B) of this
section, the Secretary will take into
consideration the following:

(1) The institution’s demonstrated
financial responsibility and
administrative capability in operating
its existing programs.

(2) Whether the additional
educational program is one of several
new programs that will replace similar
programs currently provided by the
institution, as opposed to
supplementing or expanding the current
programs provided by the institution.

(3) Whether the number of additional
educational programs being added is
inconsistent with the institution’s
historic program offerings, growth, and
operations.

(4) Whether the process and
determination by the institution to offer
an additional educational program that
leads to gainful employment in a
recognized occupation is sufficient.

(F)(1) If the Secretary denies an
application from an institution to offer
an additional educational program, the
denial will be based on the factors
described in paragraphs (d)(1)(ii)(E)(2),
(3), and (4) of this section, and the
Secretary will explain in the denial how
the institution failed to demonstrate that
the program is likely to lead to gainful
employment in a recognized
occupation.

(2) If the Secretary denies the
institution’s application to add an
additional educational program, the
Secretary will permit the institution to
respond to the reasons for the denial
and request reconsideration of the
denial.

(2) Notice format. An institution that
notifies the Secretary of its intent to
offer an additional educational program
under paragraph (c)(3) of this section
must at a minimum—

(i) Describe in the notice how the
institution determined the need for the
program and how the program was
designed to meet local market needs, or
for an online program, regional or
national market needs. This description
must contain any wage analysis the
institution may have performed,
including any consideration of Bureau

of Labor Statistics data related to the
program;

(ii) Describe in the notice how the
program was reviewed or approved by,
or developed in conjunction with,
business advisory committees, program
integrity boards, public or private
oversight or regulatory agencies, and
businesses that would likely employ
graduates of the program;

(iii) Submit documentation that the
program has been approved by its
accrediting agency or is otherwise
included in the institution’s
accreditation by its accrediting agency,
or comparable documentation if the
institution is a public postsecondary
vocational institution approved by a
recognized State agency for the approval
of public postsecondary vocational
education in lieu of accreditation; and

(iv) Provide the date of the first day
of class of the new program.

* * * * *
[FR Doc. 2010-27395 Filed 10—-28-10; 8:45 am]
BILLING CODE 4000-01-P

POSTAL REGULATORY COMMISSION
39 CFR Part 3020

[Docket Nos. MC2010-34, et al.]
New Postal Products

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is updating
the postal product lists. This action
reflects the disposition of recent
dockets, as reflected in Commission
orders, and a publication policy adopted
in a recent Commission order. The
referenced policy assumes periodic
updates. The updates are identified in
the body of this document. The product
lists, which are re-published in their
entirety, include these updates.

DATES: Effective Date: October 29, 2010.
Applicability Dates: September 29,

2010 (Inbound Competitive Multi-
Service Agreements with Foreign Postal
Operators 1); September 30, 2010
(Inbound Market Dominant Multi-
Service Agreements with Foreign Postal
Operators 1 (Multi-Service Agreements).

FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
at stephen.sharfman@prc.gov or 202—
789-6820.

SUPPLEMENTARY INFORMATION: This
document identifies recent updates to
the product lists, which appear as 39
CFR appendix A to subpart A of part
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3020—Mail Classification Schedule.?
Publication of updated product lists in
the Federal Register is consistent with
the Postal Accountability and
Enhancement Act (PAEA) of 2006.

Authorization. The Commission
process for periodic publication of
updates was established in Order No.
445, April 22, 2010.

Changes. Since publication of the
product lists in the Federal Register on
August 31, 2010 (75 FR 53216), the
following additions to the competitive
product list have been made:

1. Inbound Competitive Multi-Service
Agreements with Foreign Postal
Operators 1, added September 29, 2010
(Order No. 546);

2. Inbound Market Dominant Multi-
Service Agreements with Foreign Postal
Operators 1 (Multi-Service Agreements
1), added September 30, 2010 (Order
No. 549);

Updated product lists. The referenced
changes to the product lists are included
in the product lists following the
Secretary’s signature.

List of Subjects in 39 CFR Part 3020

Administrative practice and
procedure; Postal Service.

By the Commission.
Shoshana M. Grove,
Secretary.

m For the reasons discussed in the
preamble, the Postal Regulatory
Commission amends chapter III of title
39 of the Code of Federal Regulations as
follows:

PART 3020—PRODUCT LISTS

m 1. The authority citation for part 3020
continues to read as follows:

Authority: 39 U.S.C. 503; 3622; 3631;
3642; 3682.

m 2. Revise Appendix A to Subpart A of
Part 3020—Mail Classification Schedule
to read as follows:

Appendix A to Subpart A of Part
3020—Mail Classification Schedule

Part A—Market Dominant Products

1000 Market Dominant Product List

First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels

1Docket Nos. MC2010-34, CP2010-95, MC2010—
35, R2010-5 and R2010-6.

Carrier Route

Letters

Flats

Not Flat-Machinables (NFMs)/Parcels

Periodicals
Within County Periodicals
Outside County Periodicals
Package Services

Single-Piece Parcel Post

Inbound Surface Parcel Post (at UPU rates)

Bound Printed Matter Flats

Bound Printed Matter Parcels

Media Mail/Library Mail

Special Services

Ancillary Services

International Ancillary Services

Address Management Services

Caller Service

Change-of-Address Credit Card
Authentication

Confirm

Customized Postage

International Reply Coupon Service

International Business Reply Mail Service

Money Orders

Post Office Box Service

Stamp Fulfillment Services

Negotiated Service Agreements

HSBC North America Holdings Inc.
Negotiated Service Agreement

Bookspan Negotiated Service Agreement

Bank of America Corporation Negotiated
Service Agreement

The Bradford Group Negotiated Service
Agreement

Inbound International

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
Inbound Market Dominant Services
(MC2010-12 and R2010-2)

The Strategic Bilateral Agreement Between
United States Postal Service and
Koninklijke TNT Post BV and TNT Postl
pakketservice Benelux BV, collectively
“TNT Post” and China Post Group—
United States Postal Service Letter Post
Bilateral Agreement (MC2010-35,
R2010-5 and R2010-6)

Market Dominant Product Descriptions

First-Class Mail
Single-Piece Letters/Postcards
Bulk Letters/Postcards
Flats
Parcels
Outbound Single-Piece First-Class Mail
International
Inbound Single-Piece First-Class Mail
International
Standard Mail (Regular and Nonprofit)
High Density and Saturation Letters
High Density and Saturation Flats/Parcels
Carrier Route
Letters
[Reserved for Product Description]
Flats
Not Flat-Machinables (NFMs)/Parcels
Periodicals
Within County Periodicals
Outside County Periodicals
Package Services
Single-Piece Parcel Post
Inbound Surface Parcel Post (at UPU rates)
Bound Printed Matter Flats
Bound Printed Matter Parcels
Media Mail/Library Mail
Special Services

Ancillary Services

Address Correction Service

Applications and Mailing Permits

Business Reply Mail

Bulk Parcel Return Service

Certified Mail

Certificate of Mailing

Collect on Delivery

Delivery Confirmation

Insurance

Merchandise Return Service

Parcel Airlift (PAL)

Registered Mail

Return Receipt

Return Receipt for Merchandise

Restricted Delivery

Shipper-Paid Forwarding

Signature Confirmation

Special Handling

Stamped Envelopes

Stamped Cards

Premium Stamped Stationery

Premium Stamped Cards

International Ancillary Services

International Certificate of Mailing

International Registered Mail

International Return Receipt

International Restricted Delivery

Address List Services

Caller Service

Change-of-Address Credit Card
Authentication

Confirm

International Reply Coupon Service

International Business Reply Mail Service

Money Orders

Post Office Box Service

[Reserved for Product Description]

Negotiated Service Agreements

HSBC North America Holdings Inc.
Negotiated Service Agreement

Bookspan Negotiated Service Agreement

Bank of America Corporation Negotiated
Service Agreement

The Bradford Group Negotiated Service
Agreement

Part B—Competitive Products

2000 Competitive Product List
Express Mail

Express Mail

Outbound International Expedited Services

Inbound International Expedited Services

Inbound International Expedited Services 1
(CP2008-7)

Inbound International Expedited Services 2
(MC2009-10 and CP2009-12)

Inbound International Expedited Services 3
(MC2010-13 and CP2010-12)

Priority Mail

Priority Mail

Outbound Priority Mail International

Inbound Air Parcel Post (at non-UPU rates)

Royal Mail Group Inbound Air Parcel Post
Agreement

Inbound Air Parcel Post (at UPU rates)

Parcel Select
Parcel Return Service
International

International Priority Airlift (IPA)

International Surface Airlift ISAL)

International Direct Sacks—M-Bags

Global Customized Shipping Services

Inbound Surface Parcel Post (at non-UPU
rates)

Canada Post—United States Postal Service
Contractual Bilateral Agreement for
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Inbound Competitive Services (MC2010—
14 and CP2010-13—Inbound Surface
Parcel Post at Non-UPU Rates and
Xpresspost-USA)

International Money Transfer Service—
Outbound

International Money Transfer Service—
Inbound

International Ancillary Services

Special Services

Address Enhancement Service

Greeting Cards and Stationery

Premium Forwarding Service

Shipping and Mailing Supplies

Negotiated Service Agreements

Domestic

Express Mail Contract 1 (MC2008-5)

Express Mail Contract 2 (MC2009-3 and
CP2009-4)

Express Mail Contract 3 (MC2009-15 and
CP2009-21)

Express Mail Contract 4 (MC2009-34 and
CP2009-45)

Express Mail Contract 5 (MC2010-5 and
CP2010-5)

Express Mail Contract 6 (MC2010-6 and
CP2010-6)

Express Mail Contract 7 (MC2010-7 and
CP2010-7)

Express Mail Contract 8 (MC2010-16 and
CP2010-16)

Express Mail & Priority Mail Contract 1
(MC2009-6 and CP2009-7)

Express Mail & Priority Mail Contract 2
(MC2009-12 and CP2009-14)

Express Mail & Priority Mail Contract 3
(MC2009-13 and CP2009-17)

Express Mail & Priority Mail Contract 4
(MC2009-17 and CP2009-24)

Express Mail & Priority Mail Contract 5
(MC2009-18 and CP2009—-25)

Express Mail & Priority Mail Contract 6
(MC2009-31 and CP2009-42)

Express Mail & Priority Mail Contract 7
(MC2009-32 and CP2009-43)

Express Mail & Priority Mail Contract 8
(MC2009-33 and CP2009-44)

Parcel Select & Parcel Return Service
Contract 1 (MC2009-11 and CP2009-13)

Parcel Select & Parcel Return Service
Contract 2 (MC2009—40 and CP2009-61)

Parcel Return Service Contract 1 (MC2009—
1 and CP2009-2)

Priority Mail Contract 1 (MC2008-8 and
CP2008-26)

Priority Mail Gontract 2 (MC2009-2 and
CP2009-3)

Priority Mail Contract 3 (MC2009—4 and
CP2009-5)

Priority Mail Contract 4 (MC2009-5 and
CP2009-6)

Priority Mail Contract 5 (MC2009-21 and
CP2009-26)

Priority Mail Contract 6 (MC2009-25 and
CP2009-30)

Priority Mail Contract 7 (MC2009-25 and
CP2009-31)

Priority Mail Contract 8 (MC2009-25 and
CP2009-32)

Priority Mail Contract 9 (MC2009-25 and
CP2009-33)

Priority Mail Contract 10 (MC2009-25 and
CP2009-34)

Priority Mail Contract 11 (MC2009-27 and
CP2009-37)

Priority Mail Contract 12 (MC2009-28 and
CP2009-38)

Priority Mail Contract 13 (MC2009-29 and
CP2009-39)

Priority Mail Contract 14 (MC2009-30 and
CP2009-40)

Priority Mail Contract 15 (MC2009-35 and
CP2009-54)

Priority Mail Contract 16 (MC2009-36 and
CP2009-55)

Priority Mail Contract 17 (MC2009-37 and
CP2009-56)

Priority Mail Contract 18 (MC2009—42 and
CP2009-63)

Priority Mail Contract 19 (MC2010-1 and
CP2010-1)

Priority Mail Contract 20 (MC2010-2 and
CP2010-2)

Priority Mail Contract 21 (MC2010-3 and
CP2010-3)

Priority Mail Contract 22 (MC2010—4 and
CP2010-4)

Priority Mail Contract 23 (MC2010-9 and
CP2010-9)

Priority Mail Contract 24 (MC2010-15 and
CP2010-15)

Priority Mail Contract 25 (MC2010-30 and
CP2010-75)

Priority Mail Contract 26 (MC2010-31 and
CP2010-76)

Priority Mail Contract 27 (MC2010-32 and
CP2010-77)

Outbound International

Direct Entry Parcels Contracts

Direct Entry Parcels 1 (MC2009-26 and
CP2009-36)

Global Direct Contracts (MC2009-9,
CP2009-10, and CP2009-11)

Global Expedited Package Services (GEPS)
Contracts

GEPS 1 (CP2008-5, CP2008-11, CP2008—
12, CP2008-13, CP2008-18, CP2008-19,
CP2008-20, CP2008-21, CP2008-22,
CP2008-23 and CP2008-24)

Global Expedited Package Services 2
(CP2009-50)

Global Expedited Package Services 3
(MC2010-28 and CP2010-71)

Global Plus Contracts

Global Plus 1 (CP2008-8, CP2008—46 and
CP2009-47)

Global Plus 1A (MC2010-26, CP2010-67
and CP2010-68)

Global Plus 2 (MC2008-7, CP2008—48 and
CP2008-49)

Global Plus 2A (MC2010-27, CP2010-69
and CP2010-70)

Inbound International

Inbound Competitive Multi-Service
Agreements with Foreign Postal
Operators 1 (MC2010-34 and CP2010—
95)

Inbound Direct Entry Contracts with
Foreign Postal Administrations

Inbound Direct Entry Contracts with
Foreign Postal Administrations
(MC2008-6, CP2008-14 and MC2008—
15)

Inbound Direct Entry Contracts with
Foreign Postal Administrations 1
(MC2008-6 and CP2009-62)

International Business Reply Service
Competitive Contract 1 (MC2009-14 and
CP2009-20)

International Business Reply Service
Competitive Contract 2 (MC2010-18,
CP2010-21 and CP2010-22)

Competitive Product Descriptions

Express Mail

Express Mail

Outbound International Expedited Services

Inbound International Expedited Services

Priority

Priority Mail

Outbound Priority Mail International

Inbound Air Parcel Post

Parcel Select

Parcel Return Service

International

International Priority Airlift (IPA)

International Surface Airlift (ISAL)

International Direct Sacks—M-Bags

Global Customized Shipping Services

International Money Transfer Service

Inbound Surface Parcel Post (at non-UPU
rates)

International Ancillary Services

International Certificate of Mailing

International Registered Mail

International Return Receipt

International Restricted Delivery

International Insurance

Negotiated Service Agreements

Domestic

Outbound International

Part C—Glossary of Terms and Conditions
[Reserved]

Part D—Country Price Lists for International
Mail [Reserved]

[FR Doc. 2010-27344 Filed 10-28-10; 8:45 am]
BILLING CODE 7710-FW-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 209

Defense Federal Acquisition
Regulation Supplement; Continuation
of Current Contracts—Deletion of
Redundant Text (DFARS Case 2010-
D016)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to delete redundant text
relating to the continuation of current
contracts with a contractor that has been
suspended, debarred, or proposed for
debarment.

DATES: Effective date: October 29, 2010.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, Defense Acquisition
Regulations System, OUSD (AT&L)
DPAP/DARS, 3060 Defense Pentagon,
Room 3B855, Washington, DC 20301—
3060. Telephone 703-602-0328;
facsimile 703—602—-0350. Please cite
DFARS Case 2010-D016.
SUPPLEMENTARY INFORMATION:
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I. Background

DFARS 209.405-1 limits placement of
orders against contracts with contractors
that have been debarred, suspended, or
proposed for debarment. On December
11, 2003, the final rule published under
FAR Case 2002—010 (68 FR 69250)
incorporated these restrictions into the
FAR. The DFARS text, therefore,
became redundant and is deleted by this
final rule.

II. Executive Order 12866

This is not a significant regulatory
action and, therefore, was not subject to
Office of Management and Budget
review under section 6(b) of Executive
Order 12866, dated September 30, 1993.
This rule is not a major rule under 5
U.S.C. 804.

IIL. Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this rule. This final rule
does not constitute a significant DFARS
revision within the meaning of 41
U.S.C. 418b and FAR 1.501, and
publication for public comment is not
required. However, DoD will consider
comments from small entities
concerning the affected DFARS parts in
accordance with 5 U.S.C. 610. Interested
parties must submit such comments
separately and should cite 5 U.S.C. 601,
et seq., in correspondence.

IV. Paperwork Reduction Act

This rule does not impose any new
information collection requirements that
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

List of Subjects in 48 CFR Part 209
Government procurement.

Ynette R. Shelkin,
Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR part 209 is
amended as follows:

PART 209—CONTRACTOR
QUALIFICATIONS

m 1. The authority citation for 48 CFR
part 209 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

209.405-1 [Removed]

m 2. Remove section 209.405-1.
[FR Doc. 2010-27306 Filed 10-28-10; 8:45 am]
BILLING CODE 5001-08—P

DEPARTMENT OF DEFENSE

Defense Acquisitions Regulations
System

48 CFR Part 225

RIN 0750-AG59

Defense Federal Acquisition
Regulation Supplement; Trade
Agreements—New Thresholds (DFARS
2009-D040)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is adopting as final,
without change, the interim rule that
amended the Defense Federal
Acquisition Regulation Supplement
(DFARS) to incorporate increased
thresholds for application of the World
Trade Organization Government
Procurement Agreement and the Free
Trade Agreements, as determined by the
United States Trade Representative.

DATES: Effective Date: October 29, 2010.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, 703-602—-0328.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published an interim rule in the
Federal Register on June 8, 2010 (75 FR
32637) to amend the clause
prescriptions at DFARS 225.1101 and
225.7503 to reflect increased thresholds
for application of the trade agreements.
The comment period closed on August
9, 2010. DoD received no comments on
the interim rule. DoD has therefore
adopted the interim rule as a final rule
without change.

I1. Executive Order 12866

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, Regulatory
Planning and Review, dated September
30, 1993. This rule is not a major rule
under 5 U.S.C. 804.

III. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact
on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because this rule does not impose
economic burdens on contractors. The
purpose and effect of this rule is to
adjust the dollar threshold changes to
keep pace with inflation and thus
maintain the status quo.

IV. Paperwork Reduction Act

This final rule affects the certification
and information collection requirements
in the provisions at DFARS 252.225—
7020 and 252.225-7035, currently
approved under Office of Management
and Budget Control Number 0704-0229.
However, there is no impact on the
estimated burden hours. The dollar
threshold changes are in line with
inflation and maintain the status quo.

List of Subjects in 48 CFR Part 225
Government procurement.

Ynette R. Shelkin,
Editor, Defense Acquisition Regulations
System.

Interim Rule Adopted as Final Without
Change

m Accordingly, the interim rule
amending 48 CFR part 225 published at
75 FR 32637 on June 8, 2010, is adopted
as final without change.

[FR Doc. 2010-27303 Filed 10—-28-10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 237 and 252

RIN 0750-AG52

Defense Federal Acquisition
Regulation Supplement (DFARS);
Continuation of Essential Contractor
Services (DFARS Case 2009-D017)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is adopting as final, with
changes, the interim rule amending the
Defense Federal Acquisition Regulation
Supplement (DFARS) to add policy and
a contract clause requiring that
contractors providing essential
contractor services, as determined by
the requiring activity, shall be prepared
to continue such services during periods
of crisis.
DATES: Effective date: October 29, 2010.
Applicability date: Contracting
officers may, at their discretion, include
these changes in any existing contract
with appropriate consideration, in
accordance with FAR 1.108(d)(3).

FOR FURTHER INFORMATION CONTACT: Mr.
Julian E. Thrash, 703-602-0310.

SUPPLEMENTARY INFORMATION:
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I. Background

DoD published an interim rule in the
Federal Register at 75 FR 10191, on
March 5, 2010, implementing the
requirements of DoDI 3020.37,
Continuation of Essential DoD
Contractor Services During Crises. DoD
Instruction (DoDI) 1100.22, Policy and
Procedures for Determining Workforce
Mix, has since superseded DoDI
3020.37.

This rule is necessary to ensure that
essential contractor services are not
interrupted. The current changing threat
environment, particularly under the
additional challenges caused by such
potential crises as destructive weather,
earthquakes, or pandemic disease, has
increased the need for continuity of
operations capabilities and plans that
enable agencies to continue their
essential functions during a broad range
of emergencies and crises.

DoD established this requirement for
contractors to submit their plans to
ensure continuation of essential
contractor services that support
mission-essential functions during a
crisis situation. As a general rule, the
designation of services as essential
contractor services will not apply to an
entire contract but will apply only to
those service function(s) that have been
specifically identified as essential
contractor services by the functional
commander or civilian equivalent.

The public comment period for the
DFARS interim rule closed May 4, 2010.
Two respondents submitted comments
to the interim rule. A discussion of the
comments and the changes made to the
rule as a result of those comments is
provided below.

II. Analysis of Public Comments
A. Definitions

1. Definition of “Functional Commander
or Equivalent”

Comment. A respondent requested the
term “functional commander or
equivalent” be defined. The respondent
was concerned with how this term
would be interpreted in non-military
offices that did not have a “functional
commander or equivalent.”

Response. The term “functional
commander or equivalent” has been
revised. The term appropriate
“functional commander or civilian
equivalent” clarifies the meaning of the
phrase “or equivalent.” This revised
identifier, “civilian equivalent,” was
added to the definitions of “essential
contractor services,” and “mission-
essential functions.” Additionally,
conforming changes to DFARS
237.7602(a), and 237.7602(b) were made
for this revised term.

2. Definition of a “ Crisis”

Comment. A respondent requested a
definition for a “crisis” be added to the
text.

Response. A crisis situation is
dynamic, with the body of knowledge
growing hour-by-hour from the latest
situational reports. As such, it does not
lend itself to a precise definition. The
contractor will be notified to activate
plans for a crisis by the contracting
officer, who does so at the directions of
the appropriate functional commander
or civilian equivalent.

B. The Contracting Officer’s Role

Comment. A respondent was
concerned that DFARS 237.7602, Policy,
did not clearly lay out the role of a
contracting officer in the process of
requiring a contractor to submit a plan.
The concern was that direction to the
contractor should come from the
contracting officer, not the requiring
activity.

Response. DFARS 237.7602, Policy,
has been revised at paragraphs (a) and
(b) to clarify that it is the role of the
contracting officer, not the requiring
activity, to provide direction to the
contractor.

C. Written Plan
1. Status of the Plan

Comment. A respondent expressed
concern regarding DFARS 237.7602(b),
whether the contractor should “have a
plan” or “submit a plan.”

Response. DFARS 237.7602(b) has
been revised to require contractors to
“provide a written plan” for
Government-determined essential
contractor services.

2. Materially Altered Plans

Comment. A respondent expressed
concern that a contracting officer needs
to have the most current version of the
contractor’s plan. The concern centered
on the determination of whether a
change would “materially alter” the
plan.

Response. DFARS 252.237-7023(c)(2)
has been revised to require the
contractor to provide all plan updates to
the contracting officer for approval.

3. Use of a Plan

Comment. A respondent expressed a
number of concerns about the
evaluation of a contractor’s written plan,
and whether or not the plan should be
evaluated prior to contract award.

Response. In response to this concern,
a provision has been created at DFARS
252.237-7024, Notice of Continuation of
Essential Contractor Services, to require
the submission of the plan as part of the

offeror’s proposal. The associate
provision prescription is added at
237.7603. The contractor’s continuity of
essential services plan shall be
considered and evaluated as part of the
technical evaluation of offers. The
functional managers of the services
should be consulted to determine the
sufficiency of these plans. The
contractor’s Mission-Essential
Contractor Services Plan, in the
resultant contract, will remain active in
accordance with the clause at DFARS
252.237-7023, Continuation of Essential
Contractor Services.

D. Equitable Adjustment

Comment. A respondent stated that, if
costs increase due to the continuation of
services during an event that would
create an excusable delay, contractors
should be entitled to an equitable
adjustment to the terms of the contract.
Furthermore, they were concerned that
inclusion of the clause in a contract
could be construed as waiving the
contractor’s right to an equitable
adjustment to contract terms other than
schedule terms when providing its best
efforts to maintain continuity of
operations during a crisis.

Response. DFARS 252.237-7023(f),
Changes, provides the basis for
determining an equitable adjustment. In
the interim rule, this paragraph allowed
for an equitable adjustment to contract
price. In the final rule, this paragraph
has been revised to include that, in
addition to an adjustment in price, an
equitable adjustment may be to
“delivery schedule, or both.”

E. Causes Beyond the Control of the
Contractor

Comment. Two respondents requested
the clause at DFARS 252.237-7023(c) be
clarified with regard to causes beyond
the control of the contractor.

Response. As a result of the necessity
to ensure performance of a mission-
essential function, a new paragraph has
been added at DFARS 252.237—
7023(d)(1). This paragraph clarifies that,
in those specific instances where a
contractor function is considered
mission essential, it is important for
contract performance to continue
notwithstanding any other clause of the
contract; and that the contractor shall be
responsible to perform those services
identified as essential contractor
services during crisis situations (as
directed by the contracting officer), in
accordance with its Mission-Essential
Contractor Services Plan. If in the
course of contract performance, a
contractor feels it must apply for an
equitable adjustment, it may follow the
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process required in DFARS 252.237—
7023(f), Changes.

F. Other Changes

e The definitions have been moved
from 237.7601 to the clause 252.237—
7023(a).

e DFARS 252.237-7023 has been
renamed “Continuation of Essential
Contractor Services” instead of
“Continuation of Mission-Essential
Functions” in order to use more precise
terminology.

¢ Redesignated DFARS 252.237—
7023(e) adds “military” personnel to the
list of options the Government reserves
the right to utilize in crisis situations.
Additionally, reference to the Office of
Federal Procurement Policy letter dated
May 2007, and FAR and DFARS parts
18 and 218 were determined
unnecessary and have been deleted from
that paragraph.

III. Executive Order 12866

This regulatory action was subject to
review under Section 6(b) of Executive
Order 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Regulatory Flexibility Act

DoD certifies that this rule will not
have a significant economic impact
upon a substantial number of small
entities because it allows for an
equitable adjustment for additional
costs that are incurred during a crisis
situation.

The interim rule published at 75 FR
10191, on March 5, 2010, invited
comments from small businesses and
other interested parties. No comments
were received from small entities on the
affected DFARS subpart with regard to
small businesses.

V. Paperwork Reduction Act

This final rule contains an
information collection requirement. The
Office of Management and Budget
(OMB) has approved the information
collection requirement for use through
December 31, 2010, under OMB Control
Number 0704-0465, in accordance with
the emergency processing procedures of
5 CFR 1320.13.

The following is a summary of the
information collection requirement.

Title: Defense Federal Acquisition
Regulation Supplement (DFARS) 2009—
D017; Continuation of Essential
Contractor Services.

Type of Request: New collection.

Number of Respondents: 7,600.

Responses per Respondents: 1.25.

Annual Responses: 9,500.

Average Burden per Response: 2.

Total Annual Burden Hours: 19,000.

Needs and Uses: DoD needs this
information to ensure essential
contractor services are performed for
continuity of operations.

Affected Public: Businesses or other
for-profit institutions.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain contract.

The interim rule, published at 75 FR
10191, on March 5, 2010, invited
comments on the following aspects of
the interim rule: (a) Whether the
collection of information is necessary
for the proper performance of the
functions of DoD, including whether the
information will have practical utility;
(b) the accuracy of the estimate of the
burden of the information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including the use of
automated collection techniques or
other forms of information technology.
No comments were received regarding
this information collection requirement.

To request more information on this
information collection or to obtain a
copy of the information collection
requirement and associated collection
instruments, please write to the Defense
Acquisition Regulations System (DARS),
Attn: Mr. Julian Thrash,
OUSD(AT&L)DPAP(DARS), Room
3B855, 3060 Defense Pentagon,
Washington, DC 20301-3060.

List of Subjects in 48 CFR Parts 237 and
252

Government procurement.

Clare M. Zebrowski,

Editor, Defense Acquisition Regulations
System.

m Therefore, the Defense Acquisition
Regulations System confirms as final the
interim rule published at 75 FR 10191,
March 5, 2010, with the following
changes:

m 1. The authority citation for 48 CFR
parts 237 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 237—SERVICE CONTRACTING

m 2. Subpart 237.76 is revised to read as
follows:

Subpart 237.76—Continuation of Essential
Contractor Services

Sec.

237.7600 Scope.

237.7601 Definitions.

237.7602 Policy.

237.7603 Solicitation provision and
contract clause.

Subpart 237.76—Continuation of
Essential Contractor Services

237.7600 Scope.

This subpart prescribes procedures for
the acquisition of essential contractor
services which support mission-
essential functions.

237.7601 Definitions.

As used in this subpart, essential
contractor service and mission-essential
functions are defined in the clause at
252.237-7023, Continuation of Essential
Contractor Services.

237.7602 Policy.

(a) Contractors providing services
designated as essential contractor
services shall be prepared to continue
providing such services, in accordance
with the terms and conditions of their
contracts, during periods of crisis. As a
general rule, the designation of services
as essential contractor services will not
apply to an entire contract but will
apply only to those service functions
that have been specifically identified as
essential contractor services by the
functional commander or civilian
equivalent.

(b) Contractors who provide
Government-determined essential
contractor services shall provide a
written plan to be incorporated in the
contract, to ensure the continuation of
these services in crisis situations.
Contracting officers shall consult with a
functional manager to assess the
sufficiency of the contractor-provided
written plan. Contractors will activate
such plans only during periods of crisis,
as authorized by the contracting officer,
who does so at the direction of the
appropriate functional commander or
civilian equivalent.

(c) The contracting officer shall follow
the procedures at PGI
207.105U(b)(20)(C) in preparing an
acquisition plan.

237.7603 Solicitation provision and
contract clause.

(a) Use the clause at 252.237-7023,
Continuation of Essential Contractor
Services in all solicitations and
contracts for services that are in support
of mission-essential functions.

(b) Use the provision at 252.237-7024,
Notice of Continuation of Essential
Contractor Services in all solicitations
for services that include the clause
252.237-7023.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 3. Section 252.237-7023 is revised to
read as follows:
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252.237-7023 Continuation of Essential
Contractor Services.

As prescribed in 237.7603(a), use the
following clause:

CONTINUATION OF ESSENTIAL
CONTRACTOR SERVICES (OCT 2010)

(a) Definitions. As used in this clause—

(1) Essential contractor service means a
service provided by a firm or individual
under contract to DoD to support mission-
essential functions, such as support of vital
systems, including ships owned, leased, or
operated in support of military missions or
roles at sea; associated support activities,
including installation, garrison, and base
support services; and similar services
provided to foreign military sales customers
under the Security Assistance Program.
Services are essential if the effectiveness of
defense systems or operations has the
potential to be seriously impaired by the
interruption of these services, as determined
by the appropriate functional commander or
civilian equivalent.

(2) Mission-essential functions means those
organizational activities that must be
performed under all circumstances to achieve
DoD component missions or responsibilities,
as determined by the appropriate functional
commander or civilian equivalent. Failure to
perform or sustain these functions would
significantly affect DoD’s ability to provide
vital services or exercise authority, direction,
and control.

(b) The Government has identified all or a
portion of the contractor services performed
under this contract as essential contractor
services in support of mission-essential
functions. These services are listed in
attachment , Mission-Essential Contractor
Services, dated .

(c)(1) The Mission-Essential Contractor
Services Plan submitted by the Contractor, is
incorporated in this contract.

(2) The Contractor shall maintain and
update its plan as necessary. The Contractor
shall provide all plan updates to the
Contracting Officer for approval.

(3) As directed by the Contracting Officer,
the Contractor shall participate in training
events, exercises, and drills associated with
Government efforts to test the effectiveness of
continuity of operations procedures and
practices.

(d)(1) Notwithstanding any other clause of
this contract, the Contractor shall be
responsible to perform those services
identified as essential contractor services
during crisis situations (as directed by the
Contracting Officer), in accordance with its
Mission-Essential Contractor Services Plan.

(2) In the event the Contractor anticipates
not being able to perform any of the essential
contractor services identified in accordance
with paragraph (b) of this clause during a
crisis situation, the Contractor shall notify
the Contracting Officer or other designated
representative as expeditiously as possible
and use its best efforts to cooperate with the
Government in the Government’s efforts to
maintain the continuity of operations.

(e) The Government reserves the right in
such crisis situations to use Federal
employees, military personnel, or contract

support from other contractors, or to enter
into new contracts for essential contractor
services.

(f) Changes. The Gontractor shall segregate
and separately identify all costs incurred in
continuing performance of essential services
in a crisis situation. The Contractor shall
notify the Contracting Officer of an increase
or decrease in costs within ninety days after
continued performance has been directed by
the Contracting Officer, or within any
additional period that the Contracting Officer
approves in writing, but not later than the
date of final payment under the contract. The
Contractor’s notice shall include the
Contractor’s proposal for an equitable
adjustment and any data supporting the
increase or decrease in the form prescribed
by the Contracting Officer. The parties shall
negotiate an equitable price adjustment to the
contract price, delivery schedule, or both as
soon as is practicable after receipt of the
Contractor’s proposal.

(g) The Contractor shall include the
substance of this clause, including this
paragraph (g), in subcontracts for the
essential services.

(End of clause)

m 4. Section 252.237-7024 is added to
read as follows:

252.237-7024 Notice of Continuation of
Essential Contractor Services.

As prescribed in 237.7603(b), use the
following provision:

NOTICE OF CONTINUATION OF
ESSENTIAL CONTRACTOR SERVICES
[OCT 2010]

(a) Definitions. Essential contractor service
and mission-essential functions have the
meanings given in the clause at 252.237—
7023, Continuation of Essential Contractor
Services, in this solicitation.

(b) The offeror shall provide with its offer
a written plan describing how it will
continue to perform the essential contractor
services listed in attachment , Mission
Essential Contractor Services, dated s
during periods of crisis. The offeror shall—

(1) Identify provisions made for the
acquisition of essential personnel and
resources, if necessary, for continuity of
operations for up to 30 days or until normal
operations can be resumed;

(2) Address in the plan, at a minimum—

(i) Challenges associated with maintaining
essential contractor services during an
extended event, such as a pandemic that
occurs in repeated waves;

(ii) The time lapse associated with the
initiation of the acquisition of essential
personnel and resources and their actual
availability on site;

(iii) The components, processes, and
requirements for the identification, training,
and preparedness of personnel who are
capable of relocating to alternate facilities or
performing work from home;

(iv) Any established alert and notification
procedures for mobilizing identified
“essential contractor service” personnel; and

(v) The approach for communicating
expectations to contractor employees

regarding their roles and responsibilities
during a crisis.

(End of provision)

[FR Doc. 2010-27302 Filed 10-28-10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 246 and 252
RIN 0750-AG73

Defense Federal Acquisition
Regulation Supplement; Safety of
Facilities, Infrastructure, and
Equipment for Military Operations
(DFARS Case 2009-D029)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Interim rule with request for
comments.

SUMMARY: DoD is issuing an interim rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement section 807 of
the National Defense Authorization Act
of 2010. Section 807 requires that
facilities, infrastructure, and equipment
that are intended for use by military or
civilian personnel of the Department of
Defense (DoD), in current or future
military operations, should be inspected
for safety and habitability prior to use,
and that such facilities should be
brought into compliance with generally
accepted standards for the safety and
health of personnel to the maximum
extent practicable consistent with the
requirements of military operations and
the best interests of DoD to minimize
the safety and health risk posed to such
personnel.
DATES: Effective date: October 29, 2010.
Comment date: Comments on the
interim rule should be submitted in
writing to the address shown below on
or before December 28, 2010, to be
considered in the formation of the final
rule.

ADDRESSES: Submit comments,
identified by DFARS Case 2008-D029,
using any of the following methods:

Regulations.gov: http://
www.regulations.gov.

Submit comments via the Federal
eRulemaking portal by inputting
“DFARS Case 2009-D029” under the
heading “Enter keyword or ID” and
selecting “Search.” Select the link
“Submit a Comment” that corresponds
with “DFARS Case 2009-D029.” Follow
the instructions provided at the “Submit


http://www.regulations.gov
http://www.regulations.gov
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a Comment” screen. Please include your
name, company name (if any), and
“DFARS Case 2009-D029” on your
attached document.

E-mail: dfars@osd.mil. Include
DFARS Case 2008-D029 in the subject
line of the message.

Fax:703-602-0350.

Mail: Defense Acquisition Regulations
System, Attn: Ms. Mary Overstreet,
OUSD (AT&L) DPAP (DARS), Room
3B855, 3060 Defense Pentagon,
Washington, DC 20301-3060.

Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal information provided.

To confirm receipt of your
comment(s), please check http://
www.regulations.gov approximately two
to three days after submission to verify
posting (except allow 30 days for
posting of comments submitted by
mail).

FOR FURTHER INFORMATION CONTACT: Ms.
Mary Overstreet, 703-602—-0311.
SUPPLEMENTARY INFORMATION:

I. Background

This interim rule implements section
807 of the National Defense
Authorization Act for Fiscal Year 2010
(Pub. L. 111-84), which was signed on
October 28, 2009. Section 807 requires
that—

e Each contract, including task or
delivery orders, entered into for the
construction, installation, repair,
maintenance, or operation of facilities,
infrastructure, and equipment for use by
DoD military or civilian should be
inspected for safety and habitability
prior to use to minimize the safety and
health risk posed to such personnel;

e The term “generally accepted
standards” shall be defined with respect
to fire protection, structural integrity,
electrical systems, plumbing, water
treatment, waste disposal, and
telecommunications networks for the
purposes of this section; and

e Exceptions and limitations shall be
provided as may be needed to ensure
that this section can be implemented in
a manner that is consistent with the
requirements of military operations and
the best interests of the Department of
Defense.

DoD amended DFARS subpart 246.2,
Contract Quality Requirements, to add
section 246.270, Safety of Facilities,
Infrastructure, and Equipment for
Military Operations. Part 252 is
amended to include a new contract
clause, 252.246-7004, Safety of
Facilities, Infrastructure, and Equipment
for Military Operations.

DFARS 246.270-1 provides for the
scope to be limited to current or future

military operations performed outside
the United States, Guam, Puerto Rico,
and the Virgin Islands.

DFARS 246.270-2 provides for the
rule to apply to each contract, including
task and delivery orders, for
construction, installation, repair,
maintenance, or operation of facilities.
This includes contracts for facilities,
infrastructure, and equipment
configured for occupancy, including but
not limited to, existing host nation
facilities, new construction, and
relocatable buildings. Contracts will
require compliance with the Unified
Facilities Criteria (UFC) 1-200-01 and
its referenced standards to meet
generally accepted standards for fire
protection, structural integrity, electrical
systems, plumbing, water treatment,
waste disposal, and telecommunications
networks. Facilities, infrastructure, and
equipment shall be inspected prior to
use for compliance with UFC 1-200-01
to ensure safety and habitability.

DFARS 246.270-3 allows the
combatant commander to waive
compliance with any standards when
compliance is impracticable under
prevailing operational conditions.

The new contract clause 252.246—
7004, Safety of Facilities, Infrastructure,
and Equipment for Military Operations,
provides for use of the UFC 1-200-01
standards. The clause also provides for
use of facilities that are constructed to
standards equivalent to or more
stringent than the UFC 1-200-01
standards based upon a written
determination by the Contracting Officer
with the concurrence of the relevant
Discipline Working Group. The
Discipline Working Group is defined in
the clause. Section 807 is applicable to
contracts for the acquisition of
commercial items. Subpart 252.2, Text
of Provisions and Clauses, is amended
to add 252.246.7004, Safety of Facilities,
Infrastructure, and Equipment for
Military Operations, to 252.212-7001,
Contract Terms and Conditions
Required to Implement Statutes or
Executive Orders Applicable to Defense
Acquisition of Commercial Items,
subparagraph (b)(22).

Contracting officers are encouraged to
include this rule in solicitations issued
before the effective date, provided
award occurs after the effective date.
Contracting officers are also encouraged
to apply this rule to the maximum
extent practicable to existing contracts,
consistent with FAR 1.108(d).

I1. Executive Order 12866

This rule is a significant regulatory
action and, therefore, was subject to
review under section 6(b) of Executive
Order 12866, Regulatory Planning and

Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

III. Regulatory Flexibility Act

DoD has prepared an initial regulatory
flexibility analysis consistent with 5
U.S.C. 603. A copy of the analysis may
be obtained from the point of contact
specified herein. The analysis is
summarized as follows:

The rule affects contractors with
contracts, including task and delivery
orders, in support of current and future
military operations for construction,
installation, repair, maintenance, or
operation of facilities. This includes
contracts for facilities, infrastructure,
and equipment configured for
occupancy, including but not limited to,
existing host nation facilities, new
construction, and relocatable buildings.

Contracts will require compliance
with the Unified Facilities Criteria
(UFC) 1-200-01 to meet generally
accepted standards for fire protection,
structural integrity, electrical systems,
plumbing, water treatment, waste
disposal, and telecommunications
networks. Facilities, infrastructure, and
equipment shall be inspected prior to
use to ensure safety and habitability.

Military operations affected by this
rule are those outside the United States,
Guam, Puerto Rico, and the Virgin
Islands.

Contract support for recent military
operations has been provided primarily
by the Department of Army’s LOGCAP
contracts, which were awarded to large
businesses. There are high costs
associated with a company being able to
perform in the geographic regions where
most military operations are currently
taking place. This makes it unlikely that
a small business could afford to sustain
the infrastructure required to perform
these types of services in locations such
as Iraq and Afghanistan. Small business
preferential programs under FAR part
19 may not apply to these contracts as
they only apply to contracts placed in
the United States or its outlying areas.
At this time, DoD is unable to estimate
the number of small entities to which
this rule will apply. However, based on
the above factors, the number of small
business firms to which the rule would
apply is expected to be minimal.

DoD invites comments from small
businesses and other interested parties
on the expected impact of this rule on
small entities.

DoD will also consider comments
from small entities concerning the
existing regulations in subparts affected
by this rule in accordance with 5 U.S.C.
610. Interested parties must submit
comments separately and should cite 5
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U.S.C. 610 (DFARS Case 2009-D029) in
correspondence.

IV. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 96-511) does not apply because the
rule does not impose additional
information collection requirements that
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

V. Determination To Issue an Interim
Rule

A determination has been made under
the authority of the Secretary of Defense
(DoD) that urgent and compelling
circumstances exist to promulgate this
interim rule without prior opportunity
for public comments. This action is
necessary because section 807 of the
National Defense Authorization Act for
Fiscal Year 2010 became effective 60
days after enactment, October 28, 2009.

Section 807 requires that facilities,
infrastructure, and equipment that are
intended for use by military or civilian
personnel of the Department of Defense
(DoD), in current or future military
operations, should be inspected for
safety and habitability prior to use and
that such facilities should be brought
into compliance with generally accepted
standards for the safety and health of
personnel to the maximum extent
practicable consistent with the
requirements of military operations.
Implementing language must be
published as quickly as possible to
minimize the safety and health risk
posed to DoD military or civilian
personnel during military operations.

However, pursuant to 41 U.S.C. 418b
and FAR 1.501-3, DoD will consider
public comments received in response
to this interim rule in the formation of
the final rule.

List of Subjects in 48 CFR Parts 246 and
252

Government procurement.

Ynette R. Shelkin,
Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR parts 246 and 252
are amended as follows:

m 1. The authority citation for 48 CFR
parts 246 and 252 continues to read as
follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.

PART 246—QUALITY ASSURANCE

m 2. Section 246.101 is added to read as
follows:

246.101 Definitions.

Discipline Working Group, as used in
this subpart, is defined in the clause at
252.246-7004, Safety of Facilities,
Infrastructure, and Equipment for
Military Operations.

m 3. Section 246.270 is added to read as
follows:

246.270 Safety of facilities, infrastructure,
and equipment for military operations.

246.270-1 Scope.

This section implements section 807
of the National Defense Authorization
Act for Fiscal Year 2010 (Pub. L. 111—
84). It establishes policies and
procedures intended to ensure the safety
and habitability of facilities,
infrastructure, and equipment acquired
for use by DoD military or civilian
personnel during military operations
performed outside the United States,
Guam, Puerto Rico, and the Virgin
Islands.

246.270-2 Policy.

(a) Contracts (including task and
delivery orders) for the construction,
installation, repair, maintenance, or
operation of facilities, infrastructure,
and equipment configured for
occupancy, including but not limited to,
existing host nation facilities, new
construction, and relocatable buildings
acquired for use by DoD military or
civilian personnel, shall require a pre-
occupancy safety and habitability
inspection.

(b) To minimize safety and health
risks, each contract covered by this
policy shall require the contractor’s
compliance with the Unified Facilities
Criteria (UFC) 1-200-01 and its
referenced standards for—

(1) Fire protection;

(2) Structural integrity;

(3) Electrical systems;

(4) Plumbing;

(5) Water treatment;

(6) Waste disposal; and

(7) Telecommunications networks.

(c) Existing host nation facilities
constructed to standards equivalent to
or more stringent than UFC 1-200-01
are acceptable upon a written
determination of the acceptability of the
standards by the Discipline Working
Group.

(d) Inspections to ensure compliance
with UFC 1-200-01 standards shall be
conducted in accordance with the
inspection clause of the contract.

246.270-3 Exceptions.

The combatant commander may
waive compliance with the foregoing
standards when it is impracticable to
comply with such standards under
prevailing operational conditions.

246.270-4 Contract clause.

Use the clause at 252.246-7004,
Safety of Facilities, Infrastructure, and
Equipment for Military Operations, in
solicitations and contracts for the
construction, installation, repair,
maintenance, or operation of facilities,
infrastructure, or for equipment
configured for occupancy, planned for
use by DoD military or civilian
personnel during military operations.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Section 252.212-7001 is amended
as follows:

m a. Redesignate paragraphs (b)(22),
(b)(23), and (b)(24) as paragraphs (b)(23),
(b)(24), and (b)(25), respectively;

m b. Add new paragraph (b)(22) to read
as follows:

252.212-7001 Contract Terms and
Conditions Required To Implement Statutes
or Executive Orders Applicable to Defense
Acquisitions of Commercial Items.

* * * * *
(b) EE I
(22) 252.246-7004, Safety of

Facilities, Infrastructure, and Equipment
for Military Operations (OCT 2010)
(Section 807 of Public Law 111-84).

* * * * *

m 5. Section 252.246-7004 is added to
read as follows:

252.246-7004 Safety of Facilities,
Infrastructure, and Equipment for Military
Operations.

As prescribed in 246.270-4, use the
following clause:

SAFETY OF FACILITIES,
INFRASTRUCTURE, AND
EQUIPMENT FOR MILITARY
OPERATIONS (OCT 2010)

(a) Definition. Discipline Working Group,
as used in this clause, means representatives
from the DoD Components, as defined in
MIL-STD-3007F, who are responsible for the
unification and maintenance of the Unified
Facilities Criteria (UFC) documents for a
particular discipline area.

(b) The Contractor shall ensure, consistent
with the requirements of the applicable
inspection clause in this contract, that the
facilities, infrastructure, and equipment
acquired, constructed, installed, repaired,
maintained, or operated under this contract
comply with Unified Facilities Criteria (UFC)
1-200-01 for—

(1) Fire protection;

(2) Structural integrity;

(3) Electrical systems;
(4) Plumbing;

(5) Water treatment;

(6) Waste disposal; and

(7) Telecommunications networks.

(c) The Contractor may apply a standard
equivalent to or more stringent than UFC 1-
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200-01 upon a written determination of the
acceptability of the standard by the
Contracting Officer with the concurrence of
the relevant Discipline Working Group.

(End of clause)
[FR Doc. 2010-27305 Filed 10-28—10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 252
RIN 0750-AG60

Defense Federal Acquisition
Regulation Supplement; Balance of
Payments Program Exemption for
Commercial Information Technology—
Construction Material (DFARS Case
2009-D041)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement the exemption
from the Balance of Payments Program
for construction material that is
commercial information technology.
DATES: Effective Date: October 29, 2010.
FOR FURTHER INFORMATION CONTACT: Ms.
Amy Williams, 703-602-0328.
SUPPLEMENTARY INFORMATION:

I. Background

DoD is amending the DFARS to
implement in the clauses at 252.225—
7044, Balance of Payments Program—
Construction Material, and 252.225—
7045, Balance of Payments Program—
Construction Material under Trade
Agreements, the exemption from the
Balance of Payments Program for
construction material that is commercial
information technology.

DoD published a proposed rule in the
Federal Register (75 FR 32636) on June
8, 2010. DoD received no comments on
the proposed rule. Therefore, DoD is
adopting the proposed rule as a final
rule without change.

II. Executive Order 12866

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866, dated
September 30, 1993. This rule is not a
major rule under 5 U.S.C. 804.

III. Regulatory Flexibility Act

DoD certifies that this final rule will
not have a significant economic impact

on a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, ef seq.,
because this rule does not impose
economic burdens on contractors. The
purpose and effect of this rule is to
provide an exception to the Balance of
Payments Program for commercial
information technology to be used in
overseas construction projects.

IV. Paperwork Reduction Act

The Paperwork Reduction Act (Pub.
L. 104-13) does not apply because the
proposed rule contains no information
collection requirements.

List of Subjects in 48 CFR Part 252
Government procurement.

Ynette R. Shelkin,

Editor, Defense Acquisition Regulations
System.

m Therefore, 48 CFR part 252 is
amended as follows:

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 1. The authority citation for 48 CFR
part 252 continues to read as follows:

Authority: 41 U.S.C. 421 and 48 CFR
chapter 1.
m 2. Section 252.225-7044 is amended
by revising the clause date, revising
paragraph (b)(1), redesignating
paragraph (b)(2) as paragraph (b)(3), and
adding new paragraph (b)(2) to read as
follows:

252.225-7044 Balance of Payments
Program—Construction Material.
* * * * *

BALANCE OF PAYMENTS
PROGRAM—CONSTRUCTION
MATERIAL (OCT 2010)

* * * * *

(b) * * *
(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;
(2) Information technology that is a
commercial item; or

* * * * *
m 3. Section 252.225-7045 is amended
by:

m a. Revising the clause date, revising
paragraph (c)(1), redesignating
paragraph (c)(2) as paragraph (c)(3), and
adding new paragraph (c)(2); and
m b. In Alternate I, by revising the clause
date, revising paragraph (c)(1),
redesignating paragraph (c)(2) as
paragraph (c)(3), and adding new
paragraph (c)(2).

The revisions and additions read as
follows:

252.225-7045 Balance of Payments
Program—Construction Material Under
Trade Agreements.

* * * * *

BALANCE OF PAYMENTS
PROGRAM—CONSTRUCTION
MATERIAL UNDER TRADE
AGREEMENTS (OCT 2010)

* * * * *

(C] * k%

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;

(2) Information technology that is a
commercial item; or

ALTERNATE I (OCT 2010)
(C] * k% %

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;

(2) Information technology that is a
commercial item; or
* * * * *

[FR Doc. 2010-27304 Filed 10-28-10; 8:45 am]
BILLING CODE 5001-08-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2008-0613]
RIN 2127-AK49

Federal Motor Vehicle Safety
Standards; Seat Belt Assembly
Anchorages, School Bus Passenger
Seating and Crash Protection

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: In this final rule, we respond
to petitions for reconsideration of a final
rule published on October 21, 2008,
which upgraded NHTSA'’s school bus
passenger crash protection
requirements. This document denies
most of the requests in the petitions for
reconsideration.

To the extent we grant petitions, we
make slight changes to the regulatory
text of the October 2008 final rule to
clarify the rule. We make clearer the
procedure specifying how we will
measure the height of school bus
passenger torso belts, and we are
clarifying that a requirement that seat
belts be integral to the passenger seat (a
requirement adopted to reduce the
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likelihood of passengers getting injured
by or tangled in loose belts) also applies
to seats that have wheelchair positions
or side emergency doors behind them,
even if the seats are in the last row of
vehicles. We are also slightly revising
the procedure for testing the self-
latching requirement for school bus seat
cushions, to specify the weight that is
placed on the seat cushion in Newtons,
to specify that the downward force is
applied in a one to five second
timeframe, and to specify that activation
of the self-latching mechanism is
assessed using the seat cushion
retention test. Those provisions make
the language more consistent with that
of a pre-existing seat cushion retention
test in the standard.

DATES: The effective date of this final
rule is April 27, 2011.

Petitions for reconsideration: Petitions
for reconsideration of this final rule
must be received not later than
December 13, 2010.

ADDRESSES: Petitions for reconsideration
of this final rule must refer to the docket
and notice number set forth above and
be submitted to the Administrator,
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: For
non-legal issues, Mr. Charles Hott,
Office of Crashworthiness Standards
(telephone: 202—366-0247) (fax: 202—
366—4921), NVS-113. For legal issues,
Ms. Dorothy Nakama, Office of the Chief
Counsel (telephone: 202—-366—-2992)
(faX.' 202-366-3820), NCC-112. These
officials can be reached at the National
Highway Traffic Safety Administration,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Background—October 21, 2008 Final Rule
II. Petitions for Reconsideration and
Comments—Overview
III. Petitions for Reconsideration of
Amendments Adopted by Final Rule
a. Stringency of FMVSS No. 210
Requirements
b. Applying FMVSS No. 207 to Small
School Buses
¢. Minimum Lateral Anchorage Separation
d. Clarifications of Torso Anchorage
Location
e. Integration of the Seat Belt Anchorages
Into the Seat Structure
f. Seat Cushion Latches
IV. Comments on Decisions Not Involving
Regulatory Text
a. Requiring Large School Buses To Have
Seat Belts
b. Defining a “Small” School Bus
c. Preemption
V. Rulemaking Analyses and Notices

I. Background—October 21, 2008 Final
Rule

In a final rule published on October
21, 2008 (73 FR 62744, NHTSA Docket
No. 2008-0163), we (NHTSA) upgraded
the school bus * occupant protection
requirements of various Federal motor
vehicle safety standards, primarily by
amending FMVSS No. 222, “School bus
passenger seating and crash protection”
(49 CFR 571.222), and also by amending
the requirements of FMVSS No. 207,
“Seating systems,” No. 208, “Occupant
crash protection,” and No 210, “Seat belt
assembly anchorages,” relating to the
strength of the seating system and seat
belt anchorages.23

The final rule provided the most up-
to-date information known to the agency
on seat belts on large school buses. In
the final rule, we explained the findings
of NHTSA'’s school bus research
program conducted in response to the
Transportation Equity Act for the 21st
Century (TEA-21) and discussed
principles that the agency weighed
about belts on large buses. The
document affirmed that States should
have the choice of ordering seat belts on
their large (over 4,536 kg (10,000
pounds (Ib)) GVWR) school buses, but
also affirmed that accident data and
crash research findings did not support
a conclusion that a Federal mandate for
seat belts on large school buses was
warranted. The final rule adopted
performance and installation
requirements for voluntarily-installed
seat belts on large school buses to
ensure the strength of the anchorages
and that the belts will not degrade
compartmentalization.*

1“School bus” is defined in 49 CFR 571.3 as a bus
that is sold, or introduced in interstate commerce,
for purposes that include carrying students to and
from school or related events, but does not include
a bus designed and sold for operation as a common
carrier in urban transportation. A “bus” is a motor
vehicle, except a trailer, designed for carrying more
than 10 persons. In this final rule, when we refer
to “large” school buses, we refer to those school
buses with gross vehicle weight ratings (GVWRs) of
more than 4,536 kilograms (kg) (10,000 pounds
(Ib)). These large school buses may transport as
many as 90 students. “Small” school buses are
school buses with a GVWR of 4,536 kg (10,000 1b)
or less. Generally, these small school buses seat 15
persons or fewer, or have one or two wheelchair
seating positions.

2The October 21, 2008 final rule includes a
detailed explanation of the rationale for the
rulemaking. See 73 FR 62744.

3 The notice of proposed rulemaking (NPRM)
preceding this final rule was published on
November 21, 2007 (72 FR 65509; Docket No.
NHTSA-2007-0014).

4FMVSS No. 222 provides passenger crash
protection using the “compartmentalization”
concept. Compartmentalization ensures that
passengers are cushioned and contained by the
seats in the event of a school bus crash by requiring
school bus seats to be positioned in a manner that
provides a compact, protected area surrounding

The October 21, 2008 final rule’s most
significant changes to FMVSS No. 222
involved:

¢ Requiring small school buses,
which are currently required to have lap
belts for passenger seating positions, to
have a lap/shoulder belt at each
passenger seating position (a “lap/
shoulder belt” is a Type 2 seat belt
assembly under FMVSS No. 209 (see
S3));

e Increasing the minimum seat back
height requirement from 508
millimeters (mm) (20 inches (in)) from
the seating reference point (SgRP) to 610
mm (24 in) for all school buses;

¢ Incorporating performance
requirements and other specifications
into the standard to ensure that lap/
shoulder belts in small school buses and
voluntarily-installed lap and lap/
shoulder belts in large school buses
have sufficient strength and are
compatible with compartmentalization;
and,

¢ Requiring all school buses that have
seat bottom cushions that are designed
to flip up or be removable, typically for
easy cleaning, to have a self-latching
mechanism.

The first three upgrades were based
on the findings of NHTSA'’s school bus
research program, discussed in detail in
the preamble to the final rule, which the
agency conducted in response to TEA—
21.5 Requiring small school buses to
have lap/shoulder belts for all
passengers and raising the seat back
height on all school buses to 610 mm
(24 in) makes the highly protective
interior of the school bus even safer.
Further, as new designs of lap/shoulder
belts intended for large school buses are
emerging in the marketplace, the third
initiative will require lap/shoulder belts
to be complementary with
compartmentalization, ensuring that the
high level of passenger crash protection
is enhanced and not degraded by any
seat belt system.

each seat. If a seat is not compartmentalized by a
seat back in front of it, compartmentalization must
be provided by a padded and protective restraining
barrier. The seats and restraining barriers must be
strong enough to maintain their integrity in a crash,
yet flexible enough to be capable of deflecting in
a manner which absorbs the energy of the occupant.
They must meet specified height requirements and
be constructed, by use of substantial padding or
other means, so that they provide protection when
they are impacted by the head and legs of a
passenger. Compartmentalization minimizes the
hostility of the crash environment and limits the
range of movement of an occupant. The
compartmentalization approach ensures that high
levels of crash protection are provided to each
passenger independent of any action on the part of
the occupant.

5 The fourth initiative, for self-latching
mechanisms, responds to an NTSB
recommendation to NHTSA (H-84-75).
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II. Petitions for Reconsideration and
Comments—Overview

NHTSA received petitions for
reconsideration of the final rule from:
school bus manufacturers Blue Bird
Corporation (Blue Bird) and IC Bus, LLC
(IC); seat manufacturers C.E. White
Company (CEW) and M2K, LLC (M2K);
and from the Marietta City School
District (MCSD) of Ohio. With regard to
changes to the regulatory text adopted
by the October 2008 final rule,
petitioners requested NHTSA to
reconsider: The stringency of the
FMVSS No. 210 requirements adopted
for large school buses (IC believed the
requirements were unnecessarily high);
the application of FMVSS No. 207 to
small school bus seats with lap/
shoulder belts (Blue Bird believed the
standard need not apply to the
vehicles); the requirement for seat width
(M2K believed all seats should be
allowed to be a minimum of 257 mm
(10.1 in) wide; the specifications in the
final rule for measuring the school bus
torso belt adjusted height (Blue Bird
requested further clarification); the
types of seats which must have integral
seat belts (Blue Bird suggested that the
requirement should apply to seats that
have wheelchair positions or side
emergency doors behind them); and, the
test requirements for self-latching seat
cushions (Blue Bird, M2K, MCSD).

With regard to several issues that
were either outside the scope of this
rulemaking or otherwise not properly
the subject of a petition for
reconsideration, NHTSA received
comments from Public Citizen (PC),
CEW and IC. PC requested that the
agency require lap/shoulder seat belts in
large school buses and that NHTSA
investigate “whether
compartmentalization can effectively
restrain occupants in side-impact and
rollover crashes.” CEW and IC asked
NHTSA to change the GVWR cut off
delineating “large” school buses from
“small” school buses, from 4,536 kg
(10,000 1b) GVWR to 6,577 kg (14,500
lb) (suggested by CEW) or 7,257 kg
(16,000 1b) (suggested by IC). PC and the
American Association for Justice (AAJ)
objected to the agency’s discussion in
the final rule of the assessment of the
law relating to preemption of State tort
law.6

6 Apparently interpreting the discussion as an
assertion of preemption of state tort law, AAJ
objected to the discussion just as it has objected to
similar discussions in other NHTSA rulemaking
actions since 2007. Public Citizen expressed similar
objections to the preemption discussion in the
preamble.

III. Petitions for Reconsideration of
Amendments Adopted by Final Rule

a. Stringency of FMVSS No. 210
Requirements

Final Rule—In the final rule, we
specified one anchorage strength
requirement (i.e., 13,334 N (3,000 1b)
applied to the torso and pelvic body
blocks) for both large and small school
buses with lap/shoulder seat belts. We
explained in the final rule our reasons
for keeping a single requirement in
FMVSS No. 210 (73 FR at 62765),
notwithstanding data from the post-
NPRM testing 78 that indicated that a
large school bus pulse generates about
67 percent of the FMVSS No. 210 force,
assuming two belted seating positions.
(For three belted positions, it was
determined that the same peak dynamic
load generates 44 percent of the FMVSS
No. 210 force.?) Included among our
reasons for keeping a single requirement
in FMVSS No. 210, equal to the more
severe small school bus case, was that
the 13,334 N (3,000 1b) FMVSS No. 210
requirement provides a safety margin
we deem appropriate, and that a single
requirement facilitates better efficiency
in the testing. Further, NHTSA’s testing
and the comments from school bus seat
manufacturers led us to conclude that
the 13,334 N (3,000 1b) requirement
would not be difficult to meet. We also
noted that commenters did not provide
cost and weight data showing any cost
savings resulting from a reduced loading
for a larger class of school buses.

With regard to safety performance, we
set the requirement at 13,334 N (3,000
Ib) based in part on the recognition that
anchorage strength provides the
foundation upon which the restraint
system is built. We believed that there
was a safety need to require the
anchorages on large school buses to
meet the more stringent FMVSS No. 210
requirement because the safety margin
provided by the requirement better
ensures that the anchorages will be
strong enough to deal with loading in
excess of that exerted on the anchorages
in the NHTSA research program, either
because of use or misuse by larger
occupants, the stiffness and mass of the
vehicle (e.g., vehicles closer in mass to
a small school bus than a large school
bus will experience a more severe crash

7“NHTSA Technical Analysis to Support the
Final Rule Upgrading Passenger Crash Protection in
School Buses,” September 2008.

8“NHTSA Vehicle Research and Test Center’s
Technical Report on Dynamic and Quasi-Static
Testing for Lap/Shoulder Belts in School Buses,”
September 2008.

9 This calculation assumes a bench seat with
three fixed or flex-seating positions and that three
5th percentile female occupants would be
generating the dynamic loading.

pulse), or because the crash could be
more severe than the crash
characteristics considered in the
research program.

Petitions for Reconsideration—In its
petition for reconsideration, IC
requested that NHTSA reduce the
anchorage strength requirement from
13,334 N (3,000 1b) to 2/ of the small
bus requirement (the current FMVSS
No. 210 requirement), due to our
recognition in the final rule that large
school buses experience lower crash
forces than do small school buses. (IC
had previously expressed this view in
its comments on the NPRM.) IC believed
that NHTSA'’s testing and analysis
suggest that a more appropriate strength
requirement for large school buses
would be #3 of the small bus
requirement. IC stated that it only builds
large school buses “and could
specifically develop a seating system
that effectively protects the occupant
and is more cost effective than the seat
for a small school bus.” Based on its
conversations with current seat
suppliers, IC estimated that there could
be a cost savings to a school district of
$10-$15 per seat, or $220-$330 per
typical 66 passenger bus. The petitioner
stated that setting the FMVSS No. 210
requirement higher than necessary will
drive up the cost of vehicles.

NHTSA'’s Response—We are denying
IC’s request. The petitioner’s views are
repetitive of views it expressed in
comments to the NPRM, to which
NHTSA responded in the preamble of
the final rule (73 FR at 62765).

We reiterate the agency’s position
discussed in the final rule. We agree
that the mass of the bus plays an
important role in the amount of force
that seat belt anchorages undergo in a
crash. However, as we explained in the
final rule preamble, we did not and do
not believe that the data from the school
bus research program should be used to
define the upper bounds of the
performance that should be prescribed
for the seat belt anchorages. The frontal
crash test into a fixed rigid barrier
represents a crash between two vehicles
of the same weight. The data, generated
from a controlled laboratory
environment, are inherently bounded to
some degree in representing the force to
which the anchorages could be exposed
in a real-world environment.

In the laboratory sled test, the force
measured on the anchorages was
produced using test dummies of a
certain mass, a crash pulse of a certain
severity, and particular school bus seats.
The final rule referenced sled tests with
50th percentile male dummies in school
bus seats and a crash pulse representing
a 30 mph full frontal rigid barrier crash
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test of a 71 passenger Type C
(conventional) school bus. The GVWR
of this bus was 13,154 kg (29,000 lb) and
the seat anchorage loads obtained were
specific to the type and weight of the
bus, crash type, and the size of the
seated occupants. The anchorage loads
would be higher for larger occupants
(such as 95th percentile adult males
which correspond to the size of some
high school football players) and school
buses closer in weight to a small school
bus than the larger Type C school bus.
As discussed in the final rule, since
anchorage strength provides the
foundation upon which the restraint
system is built, there is a vital need to
require the anchorages to meet the more
stringent yet practicable FMVSS No. 210
requirements to ensure an adequate
safety factor. Having this safety margin
better ensures that the anchorages will
be strong enough to withstand loads in
excess of the load produced by the sled
test, loads possibly resulting from
“worst case” scenarios, e.g., the use or
misuse of the seat belts by larger
occupants, use of an inordinately stiff
and heavy seat, or a collision of high
severity.

The 13,334 N (3,000 1b) FMVSS No.
210 load has been used to test seat belt
anchorages for decades. Seat belt
anchorages certified as meeting the
requirements have a reliable and proven
safety record. Our testing indicated that
the same FMVSS No. 210 strength
requirements for small and large school
buses are practicable and would not be
difficult to meet, a finding which was
supported by comments from school bus
seat manufacturers. While the crash
pulse experienced by large school buses
may be less severe than that of small
school buses in similar collisions,
applying the FMVSS No. 210 loads to
seat belts that are voluntarily installed
on large school buses will increase the
likelihood that any seat belt that is
installed will perform well under a wide
range of crash conditions, occupant
sizes, and seat belt use/misuse
conditions.

Although it may appear that the
anchorages of large school bus seats are
required to be designed to a greater
safety margin than those of small school
bus seats, it is important to note that the
additional FMVSS No. 207 seat inertial
loading is only applied to small school
bus seats during the FMVSS No. 210
test. We estimated that the combined
FMVSS No. 210 and FMVSS No. 207
loads applied simultaneously exceed
the actual measured total dynamic load
on a small school bus seat with three
seating positions by 50 percent and is
approximately equivalent to the actual
dynamic loads on a seat with two

seating positions.1® This additional
FMVSS No. 207 seat load is not applied
to large school bus seats—in part due to
the wider safety margin (133 percent)
associated with the FMVSS No. 210
strength requirement.

IC stated in its petition that most, if
not all, bus manufacturers already build
in a “safety margin” when producing
their vehicles to ensure that the vehicle
will meet the requirements in a
compliance test, and so the “safety
margin’ that NHTSA has built into the
regulation is compounded by the
vehicle manufacturer’s safety margin.”
While we are encouraged to know that
some manufacturers build a safety
margin in their vehicles, the agency
cannot rely on a safety margin that is
voluntary on the part of the
manufacturer for its regulations.

IC presented no new data that
supports its position that the anchorage
strength for large school buses should be
less than that for small school buses,
except for an estimate of cost savings for
a “two-thirds load seat,” which we find
tenuous. As IC itself noted in its
petition, “At this time it is difficult to
accurately estimate the potential cost
savings that would be associated with
seating systems that meet %4 of the
current FMVSS 210 requirement
because such seating systems are not
currently designed or available.”

Cost savings in the range of $10-$15
per seat appears high; the petitioner did
not submit information explaining the
basis for this cost estimate. As stated in
the final rule preamble, we do not
believe it is difficult from an
engineering standpoint to meet the
FMVSS No. 210 load requirement. We
are not convinced that a two-thirds load
seat would be engineered that
differently from a full load FMVSS No.
210 seat. Further, as explained above,
even if the seats are different, we believe
that any added structure or
reinforcement of the seat is a necessary
measure to increase the likelihood of
adequate performance of the seat and
seat belt anchorages in misuse situations
or in severe crashes.

IC further stated that the loading
requirement for a flex seat, which has a
seating position designed for a small
occupant, should not be required to
meet the same loading requirements as
the current FMVSS No. 210. IC
suggested that the load requirements for
the “small occupant seating position”
(see definition, FMVSS No. 222) be
based on the weight of a 95th percentile
10-year-old multiplied by the measured
pulse deceleration, which the petitioner
suggested to be 13.5 g.

10 See 73 FR at 62758.

We are maintaining the FMVSS No.
210 anchorage load requirements at all
flex-seat seating positions even though
we acknowledge that some of the
seating positions may likely contain
smaller riders (and not exclusively
larger riders) when the seat is at full
capacity. However, as previously stated,
anchorage strength provides the
foundation upon which the restraint
system is built and so providing a
higher factor of safety as it relates to the
applied test load for large occupants is
not unreasonable. We established that
our standard requires a minimum level
of anchorage strength for larger
occupants (or larger students) since it is
conceivable that, when riding alone,
they may have the option to sit in the
center seating position of a flex-seat, for
example, where the seat belt anchorage
may potentially be loaded to a relatively
high level in a crash scenario.
Additionally, our testing of flex-seats
suggests that there are no practicability
concerns for meeting the FMVSS No.
210 load requirements.

IC suggested that there is a
“distinctive difference” between school
buses with a GVWR greater than 7,257
kg (16,000 1b) as compared to school
buses with a GVWR less than or equal
to 7,257 kg (16,000 1b). “School buses
with a GVWR of less than 16,000 lbs. are
most often based on a passenger or light
truck vehicle. School buses with a
GVWR greater than 16,000 lbs. are most
often an integrated vehicle designed
specifically for that application and
components and systems are usually
similar to medium and heavy duty
trucks.” IC stated that if NHTSA is not
inclined to lower the FMVSS No. 210
strength requirement for school buses
greater than 4,536 kg (10,000 1b) GVWR,
IC petitioned to change the requirement
for school buses with a greater than
7,257 kg (16,000 1b) GVWR to two-thirds
of the current FMVSS No. 210 strength
requirement.

NHTSA is declining IC’s suggestion to
lower the FMVSS No. 210 strength
requirements for school buses with a
GVWR greater than 7,257 kg (16,000 1b)
for the same reasons we have denied
IC’s petition to lower the FMVSS No.
210 requirements for large school buses
overall. The crash pulse used in our sled
tests where the maximum seat anchor
loads during the sled tests were
approximately two-thirds of those in a
FMVSS No. 210 test was that of a school
bus with a GVWR of 13,154 kg (29,000
lb) in a frontal crash into fixed rigid
barrier. The seat anchor forces would be
greater than those measured in the sled
tests with a more severe crash pulse
(e.g., a lighter school bus crashing into
a heavier and stiffer vehicle) and with
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heavier occupants in heavier seats. IC
provided no data to suggest that school
buses with a GVWR greater than 7,257
kg (16,000 1b) will have seat belt
anchorage loads two-thirds that of the
current FMVSS No. 210 requirement
under all passenger and crash
conditions. We believe that a single
criterion for application of FMVSS No.
210 loads to school bus seats is
practicable. The anchorage strength
provides the foundation upon which the
restraint system is built and so
providing a higher factor of safety as it
relates to the applied test load for large
school buses is not unreasonable. In
addition, we are not applying the
additional FMVSS No. 207 seat inertial
loads to large school buses due to the
wider safety margin associated with the
uniform FMVSS No. 210 requirement.
We require the additional FMVSS No.
207 loads to be applied simultaneously
with the FMVSS No. 210 loads for small
school buses.

With regard to IC’s suggestion that the
GVWR cut-off between large and small
school buses should be set at a higher
GVWR level, the agency’s response to
this and a related CEW suggestion is
discussed later in this preamble. The
agency is declining to make the change
in this final rule.

In conclusion, for the reasons
discussed above, we have determined
that the FMVSS No. 210 loading
requirement is appropriate for seat belts
voluntarily installed on large school
buses. Therefore, in this final rule, we
will not lower the seat belt anchorage
loads for large school buses.

b. Applying FMVSS No. 207 to Small
School Buses

Final Rule—In the final rule, we
decided it was necessary to apply
FMVSS No. 207 to small school buses
with lap/shoulder belts to minimize the
possibility of the seats’ failure by forces
acting on them as a result of vehicle
impact.1! This decision disagreed with
Blue Bird’s comment on the NPRM, in
which Blue Bird recommended not
applying FMVSS No. 207 to small
school buses. Blue Bird believed that
FMVSS No. 207 was excessive because
“the required FMVSS 210 loading
captures the seat inertial loading at a
deceleration level exceeding the 20g
required by FMVSS 207.”

In the final rule, we discussed our
reasons for concluding that there was a
safety need to apply FMVSS No. 207 to

1181, Purpose and Scope, of FMVSS No. 207
states: “This standard establishes requirements for
seats, their attachment assemblies, and their
installation to minimize the possibility of their
failure by forces acting on them as a result of
vehicle impact.”

small school buses. Among the reasons,
we explained that the dynamic seat
anchor loads measured in NHTSA’s sled
testing of small school bus seating
systems (tests using a small school bus
crash pulse with restrained test
dummies in the bench seat under
evaluation, and belted and unbelted test
dummies in seats aft of the bench seat
under evaluation) matched, or
replicated with a reasonable safety
margin, the total load on the seat from
the combined FMVSS No. 207 and
FMVSS No. 210 loads. In the agency’s
analysis, we included the rear loading to
school bus seats from belted and
unbelted occupants in the aft row.

Petition for Reconsideration—In its
petition for reconsideration, Blue Bird
disagreed with the final rule’s
requirement to apply FMVSS No. 207
loading to small school buses with lap/
shoulder seat belt assemblies. Blue Bird
stated that the additional load is not
necessary if the loading from rear
passengers is not taken into
consideration, and provided an analysis
of the loading without contact from rear
passengers to the seat back.

Blue Bird stated that neither the
NPRM nor the final rule mention any
intent to have small school bus
passenger seats withstand the loads
resulting from contact by passengers
seated behind them. Blue Bird
expressed the belief that its analysis
shows FMVSS No. 210 loading of small
school bus passenger seats equipped
with lap/shoulder seat belt assemblies
captures the seat’s inertial loading
defined by FMVSS No. 207 with room
to spare. Therefore, in Blue Bird’s view,
applying FMVSS No. 207’s loading
simultaneously is excessive. Blue Bird
further argued that if the loading
resulting from contact by occupants
rearward of the seat is a concern, a
separate rulemaking pertinent to that
condition should be initiated.

NHTSA’s Response—We are denying
this request. To justify its view that
FMVSS No. 210 alone was sufficient to
ensure loading by the lap/shoulder seat
belt assemblies, Blue Bird presented an
analysis in its petition for
reconsideration of the final rule similar
to what Blue Bird submitted as its
comment to the NPRM. In the analysis
in its petition for reconsideration of the
final rule, Blue Bird applied the ratio of
small to large school bus loading
reported in the final rule and assumed
that there is no rear loading to school
bus seats from belted occupants in the
rear row (or argued that such rear
loading should not be considered). It
estimated the anchorage loads using the
measured belt loads and computed
inertial loads for the seat under

consideration without including the rear
loading from belted occupants in the
rear row.

We believe that Blue Bird’s assertion
that rear loading should be excluded
from consideration is incorrect. The
agency’s analysis used the maximum
loads measured directly at the seat
attachment to the vehicle (Table 3.1 in
the Technical Analysis supporting the
final rule, see Docket No. NHTSA—
2008-0163) and thus did not rely on a
theoretical summation of belt loads and
inertial loads as Blue Bird’s did. Our
analysis of the test data showed that the
seat anchorage loads for a given crash
pulse and seat type depend on the
number of occupants in lap/shoulder
belts, the occupants’ size, and the
contact from passengers rearward of the
seat.

The agency’s sled testing of school
bus seats used a small school bus crash
pulse and replicated a typical real world
configuration of seats with belted 50th
percentile male dummies in one row of
school bus seats and both belted and
unbelted 50th percentile male dummies
in the row directly rear of the seats
under consideration. In all the tests
where there were belted or unbelted
occupants in the row of seats to the rear
of the seating row where the attachment
loads were measured, the rear row
occupants contacted the seats in front of
them. The total seat anchorage loads
measured in these sled tests included
the seat back loading from the rear seat
occupants. Therefore, the assertion that
the agency did not take these loads into
consideration is not correct. Blue Bird’s
analysis did not take into consideration
all the loads experienced by the seat
during a crash event, since it does not
account for the loading of the seat from
rear occupants.

Our analysis of the results of the sled
testing showed that the combined
FMVSS Nos. 207 and 210 loading levels
match the dynamic loading level fairly
closely for the seat configuration with
two belted 50th percentile male
occupants in the front and rear rows.
This analysis supports the fact that the
FMVSS No. 207 load is not redundant
for small school buses and should be
considered along with the FMVSS No.
210 loads.

We do not agree with Blue Bird’s view
that the agency made “no mention of
any intent to have small school bus
passenger seats withstand the loading
resulting from contact by passengers
seated behind them” in either the NPRM
or final rule. The petitioner stated that
we did not provide notice that we
would be considering loads from rear
passengers when we proposed to apply
the FMVSS No. 207 requirements to
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small school bus passenger seats. We
disagree, as the purpose and scope of
FMVSS No. 207 is to minimize the
possibility of the failure of the seat’s
attachment to the vehicle as a result of
forces during a vehicle impact. As such,
it would have been remiss of the agency
not to have considered all forces,
including the forces on the seat from
rear occupants, particularly unbelted
occupants striking the seat backs, in its
analysis.

Throughout the rulemaking, NHTSA
discussed the importance it attached to
developing performance criteria that
accounted for the interaction between
fore-and-aft passengers in school bus
seats with lap/shoulder belts. The quasi-
static test adopted by the final rule for
testing school bus passenger seats with
lap/shoulder belts was expressly
developed to recognize the interaction
between fore-and-aft passengers in bus
seats. In the NPRM, NHTSA stated that
the quasi-static test requirement was
proposed “to test school bus seats with
lap/shoulder belts, to help ensure that
seat backs incorporating lap/shoulder
belts are strong enough to withstand the
forward pull of the torso belts in a crash
and the forces imposed on the seat from
unbelted passengers to the rear of the
belted occupants.” NPRM, 72 FR at
65514. (See also final rule, 73 FR at
62766. The agency developed the quasi-
static test to ensure “that seat backs
incorporating lap/shoulder belts are
strong enough to withstand the forward
pull of the torso belts in a crash and the
forces imposed on the seat from
unbelted passengers.”)

In the NPRM and final rule (73 FR at
62766), we also described the sequence
of events that the agency sought to
replicate with the quasi-static test.
NHTSA observed this sequence in a sled
test involving two unbelted 50th
percentile male dummies positioned
behind a school bus bench seat
containing two restrained 50th
percentile male dummies.

1. The knees of the unbelted dummy
to the rear struck the back of the forward
seat, causing some seat back deflection.

2. The seat back was loaded by the
shoulder belt of the restrained dummy
in the forward seat.

3. The shoulder belt load was reduced
as the seat back to which it was attached
deflected forward.

4. The shoulder belt loads reduced to
approximately zero when the unbelted
dummies’ chests struck the forward seat
back.

5. The forward seat back deflected
further forward as the energy from the
unbelted dummies was absorbed.

With the emphasis NHTSA gave
throughout the rulemaking to the forces

imparted on the seating system from
passengers to the rear of the belted
occupant, the agency provided ample
notice that it would be considering the
force generated by rear-seated occupants
on a seating system in determining
whether FMVSS No. 207 should apply
to school bus seating systems.12
Considering the above, the agency
provided notice that the load from the
rear seat passenger would be
considered. For those reasons, we will
not revisit this issue with a separate
rulemaking action to include the load
from those passengers. Blue Bird’s
petition for reconsideration on the
FMVSS No. 207 issue is thus denied.

¢. Minimum Lateral Anchorage
Separation

Final Rule—In the final rule, S5.1.7 of
FMVSS No. 222 was amended to require
that each passenger seating position
with a lap/shoulder restraint system
have a minimum seat belt lower anchor
lateral spacing of: 280 mm (11.0 in) for
flexible occupancy seats with the
maximum number of occupants; and
330 mm (13 in) for flexible occupancy
seats with the minimum occupancy
configuration and for seats with fixed
occupant capacity. Under FMVSS No.
210, movable (e.g., sliding) anchorages
for an occupant seating position cannot
be capable of being closer than 165 mm
(6.5 in).

Petition for Reconsideration—In its
petition for reconsideration, M2K states
that the final rule’s minimum lateral
anchorage spacing requirement (280 mm
for flexible occupancy seats with the
maximum number of occupants; and
330 mm for flexible occupancy seats
with the minimum occupancy
configuration and for seats with fixed
occupant capacity) is substantially more
restrictive of seat design than the
current FMVSS No. 210 requirement
(S4.3.1.4), which specifies a minimum
lateral spacing of 165 mm (6.5 in). M2K
stated that data do not exist to
demonstrate that the FMVSS No. 210
anchorage spacing is insufficient. It
believed that the minimum lateral
anchorage spacing should be the same
distance as the hip breadth specified in
the final rule update of FMVSS No. 208,
which specifies the following occupant
anthropometry in S7.1.4 of that
standard: Hip breadth of 50th percentile
6-year-old child = 213 mm (8.4 in); hip

12In the NPRM, while considering the need for
the FMVSS No. 207 test requirements for school
buses, the agency compared the seat anchor loads
in a dynamic sled test with belted occupants in the
subject seat and unbelted occupants in the rear with
the seat anchor loads generated in the proposed
FMVSS Nos. 210, 207, and 222 quasi-static load
tests. See 72 FR 65518.

breadth of 50th percentile 10-year-old
child = 257 mm (10.1 in).

M2K asks that the minimum lateral
anchorage spacing be equal to the hip
width of a 10-year-old (257 mm (10.1
in)) for all school bus passenger seats
regardless of whether the seats are
designed for “fixed” or “flexible”
occupancy seat configurations. Despite
being less than the 280 mm (11.0 in)
requirement, M2K argued that the 257
mm (10.1 in) value established more
stringent design criteria for school buses
than the current FMVSS No. 210
requirement of 165 mm (6.5 in) for
passenger vehicles and light trucks. The
petitioner stated its belief that the 257
mm (10.1 in) value achieves NHTSA’s
stated goal of increasing protection for
child occupants by preventing
compressive loading of the iliac crests.
M2K recommended that this
recommendation would not exclude any
of the three current “flex-seat” designs
produced by IMMI, CGE White, and M2K.
M2K believed that the 257 mm (10.1 in)
minimum spacing should apply to both
fixed and laterally moveable anchorages
on lap/shoulder seat belts for flex-seats,
as well as for lap belts on fixed-capacity
seats.

NHTSA'’s Response—We are denying
this request. The agency specified a
minimum lateral anchorage spacing to
provide better pelvic load distribution
for school bus passengers in frontal
impacts. When anchorages are narrower
than the occupant pelvis, the lap belt
can wrap around the iliac crests and
cause compressive loading. As
discussed below, a minimum lateral
spacing of 257 mm (10.1 in)
recommended by M2K does not meet
our objective of ensuring that excessive
compressive loads are not induced by
the school bus seat belt anchorages; the
petitioner provided no information
supporting its contrary view.

To determine the appropriate value
for lateral anchorage separation for the
final rule, the agency measured the
lower anchorage spacing of several
school bus seats with flexible and fixed
occupancy. We determined that flexible
occupancy seat designs in maximum
occupancy configuration are able to
achieve a lateral separation of the lower
anchorages of no less than 280 mm (11.0
in) simultaneously in any seating
position. This minimum lateral spacing
of the lower anchorages specified in the
final rule for flex-seats in its maximum
occupancy configuration is slightly
larger than the hip breadth of a typical
10-year-old child (257 mm or 10.1 in)
and provides better pelvic load
distribution than the 257 mm (10.1 in)
lateral anchorage spacing. The 257 mm
(10.1 in) lateral anchorage spacing
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recommended by M2K will be
insufficient for occupants larger than an
average 10-year-old, such as a 95th
percentile 10-year-old with a hip
breadth of 275 mm (10.8 in 13). Further,
reducing the anchorage spacing to 257
mm (10.1 in) as recommended by the
petitioner would not gain additional
seating positions for typical school bus
seats. M2K provided no data or support
for its assertion that a 257 mm (10.1 in)
minimum lateral anchorage spacing
requirement would prevent compressive
loading of the iliac crests.

The 330 mm (13 in) minimum lateral
lower anchor spacing specified in the
final rule for flexible occupancy seats
with the minimum occupancy
configuration and for seats with fixed
occupant capacity were based on our
measurements of typical school bus
seats. The 330 mm (13 in) lower anchor
spacing is practicable and corresponds
to the hip width of 5th percentile female
and results in no loss in occupancy for
typical school bus seat widths of 762,
991, and 1,143 mm (30, 39, and 45 in).
In addition, we believe the 330 mm (13
in) minimum lateral anchor spacing will
result in good load distribution on the
pelvis for adult size occupants while the
257 mm (10.1 in) lateral anchor spacing
recommended by the petitioner may
result in excessive compressive loads on
the pelvis.

We also note that M2K appears to
believe that the minimum anchorage
spacing does not apply to sliding
anchorages.'¢ That understanding is not
correct. In determining the minimum
width for sliding anchorages, we will
assess the minimum anchorage
separation simultaneously achievable by
the anchorages. That is, a sliding
anchorage may increase the anchorage
separation for one position while
decreasing the separation for the other
seating position. However, the
configuration that results in the reduced
anchorage separation must meet the
specified minimum anchorage spacing
requirement of 280 mm (11.0 in)
simultaneously for all positions.

d. Clarifications of Torso Anchorage
Location

Final Rule—NHTSA adopted
requirements for the height of the torso
belt anchorage to address the comfort of

13 Snyder et al., “Anthropometry of infants,
children and youth to age 18 for product safety
design.” University of Michigan report UM-HSRI-
77-17, 1977, http://mreed.umtri.umich.edu/mreed/
downloads/anthro/child/Snyder_1977 Child.pdf.

14 This was based on our reading of M2K’s
petition, which was in a sparsely-worded bullet
format. One bullet states: “Spacing requirement
only applies to fixed-anchorage seat belts, not
sliding anchorages.” (Emphasis in text.) No further
discussion was provided by the petitioner.

the torso (shoulder) belt and to ensure
that the torso belt anchorage is not
below the shoulder, which could result
in compressive loads on the occupant’s
spine in a frontal crash. The final rule
amended FMVSS No. 210 to require that
the torso belt anchor point (where the
torso belt first contacts the uppermost
torso belt anchorage) be fixed or
adjustable to at least 400 mm (15.7 in)
above the SgRP for a small occupant
seating position of a flexible occupancy
seat or at least 520 mm (20.5 in) above
the SgRP for all other seating positions.
(S4.1.3.2(a), FMVSS No. 210.)

The final rule also required that the
height of the torso belt be adjustable
from the torso belt anchor point to
within at least 280 mm (11 in) vertically
above the seating reference point SgRP.
Id. The height of the torso belt, as
adjusted, is measured by determining
the “school bus torso belt adjusted
height” as the term is defined in S3 of
FMVSS No. 210. “School bus torso belt
adjusted height” was added to FMVSS
No. 210 to provide an objective means
of determining the height position of the
adjusted torso belt. “School bus torso
belt adjusted height” is defined in S3 as:
the vertical height above the SgRP of the
point at which the torso belt deviates
more than 10 degrees from the
horizontal plane when the torso belt is
pulled away from the seat by a 20 N (4.5
Ib) force at a location on the webbing
approximately 100 mm (3.94 in) from
the adjustment device and the pulled
portion of the webbing is held in a
horizontal plane.

Petition for Reconsideration—In its
petition for reconsideration, Blue Bird
asked NHTSA to clarify the definition of
“school bus torso belt adjusted height,”
particularly with respect to the phrase
“deviates more than 10 degrees from the
horizontal plane.” Blue Bird stated that
it is not possible to pull the webbing in
a horizontal plane and maintain the
original point of belt contact because the
arc of the belt forces load the
application device downward since the
lower anchor point is fixed.

NHTSA’s Response—The request is
granted. We are clarifying the definition
of “school bus torso belt adjusted
height” and adding a new Figure 5 in
FMVSS No. 210 to set forth in a clearer,
more detailed manner how the torso belt
adjusted height measurement will be
made. The revised definition removes
the confusing phrase “deviates more
than 10 degrees from the horizontal
plane” and adds a new figure to indicate
that the measurement is made to a
horizontal segment of the torso belt that
is located between 25 mm to 75 mm (1
in to 3 in) forward of the adjustment
device while applying a horizontal 20 N

(4.5 1b) force to the belt in the forward
direction. The 20 N (4.5 1b) horizontal
force is applied in the forward direction
through the webbing at a location
greater than 100 mm (3.94 in) forward
of the adjustment device (as shown in
the new Figure 5) after the retractor has
been locked. Figure 5 also illustrates
that slack should remain in the portion
of the belt between its bottom anchorage
and the point of force application. This
slack allows the upper portion of the
torso belt, between the point of force
application and the adjuster, to be
pulled in a horizontal plane. We believe
these amendments address the
petitioner’s concerns.

e. Integration of the Seat Belt
Anchorages Into the Seat Structure

Final Rule—The final rule specified
that with the exception of the last row
of seats, seat belt anchorages, both torso
and lap, are required to be integrated
into the seat structure. This requirement
was established to prevent the
incorporation of seat belt anchorages at
locations that could result in belts
potentially injuring unbelted school bus
passengers in a crash or obstructing
€mergency egress.

In the final rule, based on comments
received on this issue, we excluded the
last row of seats from the requirement
because we concurred that the risk of
injury or obstruction is lessened for this
row of seats. The last row of seats in
conventional large and small school
buses typically has two seats with a 610
mm (24 in) aisle (large buses) or 559 mm
(22 in) aisle (small buses) between them,
to provide access to the rear emergency
exit door. FMVSS No. 217 imposes
requirements for unobstructed passage
through the door. Thus, at least in the
immediate vicinity of the door, we
determined that FMVSS No. 217 would
prevent seat belts from being installed
in such a way that could impede access
to the emergency exit.15

Petition for Reconsideration—In its
petition for reconsideration, Blue Bird
suggested that some “last row” seats
should not be excluded from the
requirement that the belts be integrated
into the seat structure. The petitioner
stated that some customers order buses
with seat plans that have a wheelchair
position located behind the rearmost
passenger seat. In other cases, the
rearmost passenger seat is forward
enough that a side emergency door
would be rearward of it. Blue Bird
stated that in those cases, the rearmost
passenger seat should have its seat belt

15 The requirement for a large school bus
emergency exit door opening is found in 49 CFR
571.217 S5.4.2.1(a)(1).


http://mreed.umtri.umich.edu/mreed/downloads/anthro/child/Snyder_1977_Child.pdf
http://mreed.umtri.umich.edu/mreed/downloads/anthro/child/Snyder_1977_Child.pdf
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assembly anchorages attached to the
seat structure to help prevent a trip
hazard.

NHTSA'’s Response—We have granted
this aspect of the petition. We agree
with the petitioner that seats with a
wheelchair position or an emergency
exit behind them should be required to
have the seat belt anchorages integrated
into the seat structure to help assure
that the belts do not present a safety
hazard for unrestrained passengers or
during emergency evacuation, i.e., to
reduce the risk of tripping,
entanglement or injury. We have revised
S4.1.3.1 to make the exclusion narrower
and clearer.

The final rule was ambiguous as to
whether school bus seats that had a
wheelchair position behind it
comprised the last row of the school
bus. Today’s amendment makes S4.1.3.1
clear that seats in such a row are not
excluded from the requirement for
integral seat belts.

f. Seat Cushion Latches

Final Rule—The final rule amended
S5.1.5 of FMVSS No. 222 to require
latching devices for school bus seats
that have latches that allow them to flip
up or be removed for easy cleaning. We
also established a test procedure that
would require the latch to activate when
a 22 kg (48.4 1b) mass is placed on top
of the seat at the seat cushion’s center.
The 22 kg (48.4 1b) mass is
representative of the weight of an
average 6-year-old child. The test
procedure is to ensure that an unlatched
seat cushion will latch when an average
6-year-old child sits on the seat.

Petitions for Reconsideration—
Marietta City School District (MCSD) of
Ohio stated its belief that the
requirement for self-latching seat
cushions should be rescinded because
the petitioner stated it presents a safety
hazard or an “accident waiting to
happen.” MCSD suggested that students
will quickly learn to unlatch the seats
and push them out of place, place
obstructive items in the latch area, or
unlatch them as a prank.

M2K requested clarification of the test
procedure for the seat cushion self-
latching requirement specified in
S5.1.5(a). It asked about the loading rate
used to apply the 22 kg (48.4 1b) mass
to the seat cushion, where on the seat
cushion must the 22 kg (48.4 1b) mass
be applied, and whether the 22 kg (48.4
Ib) mass is a distributed load across the
surface of the cushion or limited to a
small percentage of the cushion area.
Assuming the final rule is intended to
ensure a child’s weight alone will
engage the latch mechanism, M2K
suggested that a 213 mm x 305 mm (8.5

in x 12.2 in) rigid plate be used to
“simulate the shape of a single 6-year-
old” child, and that the agency should
ballast the plate to ensure an evenly-
distributed 22 kg (48.4 1b) mass. The
petitioner suggested that the plate
should be oriented longitudinally above
the centerline of the seat and then
dropped horizontally onto the seat
cushion from a height of 250 mm (9.84
in). The petitioner further suggested that
“NHTSA recommend the cushion latch
mechanism make a distinct sound,
similar to the ‘click’ of a seat belt
latching, when engaged.” 16

In its petition for reconsideration,
Blue Bird believed that the test load
should be changed from “22 kg (48.4
pound)” to “23.6 kg (52 pound).” Blue
Bird argued that no justification was
provided for the 22 kg (48 1b) weight
and the final rule (73 FR at 62760)
stated that the Hybrid III 6-year-old
child dummy weighed 52 1b (23.6 kg),
so the test weight should be consistent
with the Hybrid III 6-year-old dummy
used in FMVSS No. 213, Child Restraint
Systems.

NHTSA’s Response—We are denying
the petitions except for a few of the
requests of M2K. We start by noting that
this rulemaking does not require that
seat bottom cushions be designed to
flip-up without the use of tools.
However, such seat cushion designs are
popular with many school systems and
are widely available in school buses
purchased today. MCSD may have
misunderstood the final rule in this
regard.

We disagree with MCSD that
requiring self-latching mechanism on
seats designed to flip-up without the use
of tools will result in a safety hazard.

16 M2K also recommended clarification of the test
procedure for S5.1.5(b) of the seat cushion retention
test. It stated that the method for testing the seat
cushion is unclear and suggested clarification to the
test procedure to allow, among other things, the
load to be uniformly distributed across as much of
the underside of the seat cushion as is practicable.
M2K’s suggestions are outside the scope of this
rulemaking because changes to that test were not
proposed in the NPRM. The procedure for
performing the retention test has been in effect for
over 30 years and school bus manufacturers are
familiar with how the test is performed. The
agency’s compliance test procedure for the seat
bottom cushion retention and self-latching tests are
available on NHTSA’s Web site at: http://
www.nhtsa.dot.gov/staticfiles/ DOT/NHTSA/
Vehicle%20Safety/Test%20Procedures/
Associated % 20Files/TP222-04.pdf. The compliance
test procedure for seat bottom cushion retention
uses a force distribution pad of 102 mm radius
between the load fixture and the cushion with a
calibrated load cell between the seat cushion and
load applicator. If it is not possible to use the
distribution pad with 102 mm radius, a rectangular
distribution pad of at least the same area is used
to apply force to the seat cushion. An upward force
equal to 5 times the weight of the seat cushion is
applied in not less than 1 second or more than 5
seconds and maintained for 5 seconds.

The agency proposed and implemented
the requirement in the final rule because
current seats can be left unlatched and,
in the event of a rollover crash, the seat
frames could become exposed and the
bottoms could detach and become
projectiles. The self-latching provision
established in the final rule ensures that
those flip-up seats have a self latching
mechanism, and thus promotes safety.
The requirement implements a National
Transportation Safety Board
Recommendation to NHTSA (H-84-75).

To address M2K’s suggestions about
clarifying the test procedure for the self-
latching seat requirement, this final rule
makes minor revisions to the regulatory
text so that the same tools and
procedures can be used for the self
latching test as those used for the seat
retention test. We are changing the
language to indicate a downward force,
in Newtons (N), equivalent to the
gravitational force exerted by a 22 kg
mass (22 kg x 9.81 m/s2 = 216 N (48.4
1b)) that is currently specified to be
placed on top of the center of the seat
cushion be applied within 1 to 5
seconds and maintained for 5 seconds.1”
We are also adding language clarifying
that activation of the self-latching
mechanism is assessed using the seat
cushion retention test procedure and
requirement.

We disagree with M2K’s suggestion
that the agency recommend that seat
latch mechanisms make a distinct
sound, similar to the “click” of seat belt
latching, when engaged. We have no
requirements in FMVSS No. 209, “Seat
belt assemblies,” requiring that the seat
belt latching mechanism make an
audible “click” sound when engaged.
However, manufacturers have
voluntarily included this feature for seat
belt systems. We are not persuaded that
requiring or recommending that the seat
cushion self-latching mechanism make
an audible sound when engaged is
necessary. Manufacturers may include
such features if there is a consumer
demand for it.

We disagree with Blue Bird’s
statement that no justification was
provided for the 22 kg (48.4 1b) weight
and with Blue Bird’s suggestion that the
test load be changed from “22 kg (48.4
pounds)” to “23.6 kg (52 pounds)” to be
consistent with the Hybrid III 6-year-old
dummy in FMVSS No. 213. The NPRM
and the final rule both indicated that the
22 kg (48.4 1b) mass was used to
simulate the weight of an average 6-

17 Some manufacturers suggested that the 22 kg
mass be dropped from a specified height. We
decline this suggestion because applying the force
within 1 to 5 seconds is a simple and practical
method of load application and is similar to the
force application in the seat retention test.


http://www.nhtsa.dot.gov/staticfiles/DOT/NHTSA/Vehicle%20Safety/Test%20Procedures/Associated%20Files/TP222-04.pdf
http://www.nhtsa.dot.gov/staticfiles/DOT/NHTSA/Vehicle%20Safety/Test%20Procedures/Associated%20Files/TP222-04.pdf
http://www.nhtsa.dot.gov/staticfiles/DOT/NHTSA/Vehicle%20Safety/Test%20Procedures/Associated%20Files/TP222-04.pdf
http://www.nhtsa.dot.gov/staticfiles/DOT/NHTSA/Vehicle%20Safety/Test%20Procedures/Associated%20Files/TP222-04.pdf
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year-old child.!8 19 In the October 21,
2008 final rule, at S7.1.4 of FMVSS No.
208, we included anthropometric data
to indicate that the weight of a 50th-
percentile 6-year-old child is 21.4 kg
(47.3 1b). Thus, the agency used a 22 kg
(48.4 1b) mass in the test and sufficient
reasoning was provided in the NPRM
and final rule. Furthermore, we are
unconvinced that it is more desirable for
the weight used in the test to match the
weight of the Hybrid III 6-year-old
dummy rather than the weight of an
average 6-year-old child.

IV. Comments on Decisions Not
Involving Regulatory Text

a. Requiring Large School Buses To
Have Seat Belts

Final rule—In the final rule, we
specified performance requirements for
voluntarily-installed lap and lap/
shoulder belts in large school buses to
ensure both the strength of the
anchorages and the compatibility of the
seat with compartmentalization. We
could not find a safety need to require
passenger seat belt systems on large
school buses to supplement the
protection provided by
compartmentalization.

Post Final Rule Comments—In a
document styled as a petition for
reconsideration, Public Citizen (PC)
objected to the final rule’s not requiring
lap/shoulder passenger seat belts in new
large school buses.2? PC made several
comments related to this issue.

1. PC asked the agency to revise its
analysis of the potential benefits of lap/
shoulder belts on large buses “to include
updated analysis of multiple crash
modes including side-impact and
rollover. * * *” PC stated that NHTSA
“must provide a more credible
explanation of its determination of
restraint performance in these other
crash modes than the correlation to
passenger cars.”

2. PC objected to the following NPRM
statement regarding NHTSA’s best
practices: “If ample funds were available
for pupil transportation, and pupil
transportation providers could order
and purchase a sufficient number of
school buses needed to provide school
bus transportation to all children, pupil
transportation providers should
consider installing lap/shoulder belts on
large school buses.” The petitioner
stated that this “undermines the safest

1872 FR 65515, school bus NPRM.

1973 FR 62756, school bus final rule.

20 The NPRM did not propose to require
passenger seat belts on large school buses. The
NPRM discussed NHTSA'’s reasons for deciding not
to propose passenger seat belts on large school
buses.

option for children on these buses rather
than either refusing or encouraging lap/
shoulder belt installation.”

3. PC stated that it agrees with the
National Transportation Safety Board
(NTSB) comment that lap-only belts
should not be permitted. PC stated that
in 1999 the NTSB suggested there may
be potential for greater injuries in
occupants restrained using lap-only
belts in side crashes. Further, PC stated
that we have not discussed how raising
the seat back height affects the
performance of lap-only belts.

4. PC stated that NHTSA “does not
discuss the effect of ‘economies of scale’
in reducing the incremental cost of
adding belts to the buses * * *.
Economies of scale and learning by
doing can significantly reduce costs, but
NHTSA’s economic analyses makes no
mention of these effects.”

NHTSA’s Response—The important
public policy issue of whether to require
the installation of seat belts for school
bus passengers is before the agency in
petitions for rulemaking submitted by
the Center for Auto Safety, PC and a
wide variety of school bus safety and
medical organizations and associations.
The agency will consider PC’s
comments in responding to those
petitions.

b. Defining a “Small” School Bus

Final Rule—In the final rule, NHTSA
declined the suggestions of some
commenters to raise the gross vehicle
weight rating (GVWR) delineation
between “small” and “large” school
buses from 4,536 kg (10,000 1b) to 6,576
kg (14,500 1b).21 The agency believed
that the suggestion was beyond the
scope of the rulemaking.

In administering NHTSA’s school bus
safety standards, the agency has
historically used GVWR to determine
the applicability of the FMVSS
requirements and has historically used
a GVWR of 4,536 kg (10,000 1b) to
classify school buses. “Small” school
buses (GVWR of 4,536 kg (10,000 lb) or
less) have been required to have
passenger seat belts while large school
buses (GVWR above 4,536 kg (10,000
1b)) have not. The NPRM presented the
agency’s crash and sled test data relating
to small and large school buses and
discussed different views on the merits
of having seat belts on small and large
school buses. Nowhere in the NPRM
was there a discussion about
reclassifying some large school buses as
small school buses or raising the 4,536

21 Commenters sought to subject “Type A-2"
school buses, which have a GVWR that can range
up to 6,576 kg (14,500 pounds), to the requirements
for small school buses.

kg (10,000 1b) GVWR delineation.
Nowhere in the NPRM was it proposed
to require passenger seat belt systems in
buses that are not currently required to
have passenger seat belts, nor was it
suggested that those buses should be
subject to the other school bus safety
standards applicable to small school
buses.

Because the NPRM did not discuss
the possibility of requiring passenger
belt systems in buses between 4,536 kg
(10,000 1b) and 6,576 kg (14,500 1b),
NHTSA believed that raising the GVWR
delineation to 6,576 kg (14,500 1b) and
thus subjecting school buses with a
GVWR between 4,536 kg (10,000 1b) and
6,576 kg (14,500 1b) to a new set of
FMVSS requirements would be beyond
the scope of the rulemaking. The agency
thus declined to raise the GVWR cut-off
in the final rule. We noted that the
suggested change in that GVWR limit
would not be trivial. Expanding the
small school bus category as suggested
would have resulted in a substantial
increase in the fleet percentage of small
school buses, from 7.2 to as much as 24
percent. 73 FR at 62757.

Post Final Rule Comments—In a
document styled as a petition for
reconsideration, CEW objected to the
agency’s decision not to increase the
GVWR delineation to 6,576 kg (14,500
lb). CEW did not agree that the matter
was beyond the scope of this
rulemaking. CEW argued that it
considers Type A—2 school buses 22 to
be “part and parcel” of the intent of the
final rule and the agency should make
determinations such as whether Type
A-2 school buses are more similar to
small school buses than large school
buses. CEW stated that it is not clear
why the agency stated that requiring
Type A-2 school buses would raise the
percent of school buses that would be
required to have seat belts from 7.2
percent to 24 percent and it should have
no bearing on whether Type A-2 school
buses should have seat belts. CEW
stated that the impact of requiring seat
belts on Type A-2 school buses should
not be material to making a
determination for ensuring the safety of
school bus passengers. Similarly, in its
petition for reconsideration, IC
supported increasing the GVWR
delineation between small and large
school buses. IC stated that there are
structural differences between school
buses with a GVWR greater than 6,576
kg (16,000 1b) as compared to those with

22 Type A-2 school buses are large school buses
with a GVWR between 4,536 kg (10,000 pounds)
and 6,576 kg (14,500 pounds). These school buses
have never been required to have passenger seat
belts.
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a GVWR less than or equal to 6,576 kg
(16,000 1b).23

NHTSA'’s Response—We stand by our
determination that raising the GVWR
delineation between small and large
school buses to 6,576 kg (14,500 lb) was
beyond the scope of the rulemaking, i.e.,
that adequate notice and an opportunity
to comment on raising the GVWR cut-
off was not provided by the NPRM. In
the NPRM, the agency discussed
upgrading the FMVSS No. 222
requirements for small (GVWR 4,536 kg
(10,000 Ib) or less) school buses, from
the current requirement for passenger
lap belts to an upgraded requirement for
lap/shoulder belts and to raise seat back
height. The agency also discussed
upgrading the requirement for large
(GVWR greater than 4,536 kg (10,000
1b)) school buses, setting performance
standards for voluntarily-installed
passenger seat belts and raising the seat
back height. Type A—2 school buses
(GVWR between 4,536 kg (10,000 1b)
and 6,576 kg (14,500 1lb) are considered
“large” school buses and have never
been required to have passenger seat
belt systems. In the NPRM, we did not
broach the issue of requiring some large
school buses to have lap/shoulder belts.
Newly requiring seat belts on these
school buses would have been a
significant departure from current
requirements and an issue of which the
public should have been informed.
Likewise, the agency would have
benefited from public comment on the
issue to ensure that impacts on affected
parties (e.g., school bus manufacturers,
purchasers, and users) were all well
considered.

The CEW’s comment regarding
requiring the installation of seat belts for
passengers on larger school buses is
before the agency in petitions for
rulemaking submitted by the Center for
Auto Safety, PC, and other organizations
and associations. The agency will
consider PC’s comments in responding
to those petitions.

c. Preemption

Final Rule—In the October 2008 final
rule, NHTSA responded to the
requirements of Executive Order (E.O.)
13132 (Federalism) in part by examining
whether there might be any possible
basis for a judicial finding of implied
preemption of State tort law. NHTSA
discussed the 2000 Supreme Court case,
Geier v. American Honda Motor Co.,

23]C stated in its petition: “School buses with a
GVWR of less than 16,000 lbs. are most often based
on a passenger or light truck vehicle. School buses
with a GVWR greater than 16,000 lbs. are most often
an integrated vehicle designed specifically for that
application and components and systems are
usually similar to medium and heavy duty trucks.”

529 U.S. 861, and explained that when
a State requirement stands as an
obstacle to the accomplishment and
execution of a NHTSA safety standard,
the Supremacy Clause of the
Constitution makes the State
requirement unenforceable. The agency
did not express or suggest any intent to
preempt State tort law impliedly in the
final rule. We stated: “NHTSA has not
discerned any potential State
requirements that might conflict with
the final rule * * *. We cannot
completely rule out the possibility that
such a conflict might become apparent
in the future through subsequent
experience with the standard.” 73 FR at
62778.

Comment—In a document styled as a
petition for reconsideration,24 AAJ
objected to NHTSA'’s discussion in the
October 2008 final rule of Geier v.
American Honda Motor Co., and the
agency'’s stating that there was the
possibility that a conflict might become
apparent in the future between a State
requirement and the FMVSS. PC stated
that the agency “must remove harmful
language suggesting that the agency’s
minimum standards imply preemption
of state tort law.”

NHTSA’s Response—We believe that
a fundamental misunderstanding lies at
the heart of petitioners’ characterization
of the discussion in the final rule. AAJ
has mistakenly characterized the
agency’s discussion of implied
preemption, a discussion that we
included in approximately two dozen
other Federal motor vehicle safety
standard rulemaking notices issued
from February 2007 to November 2008.
We explained those discussions at
length in a June 14, 2010 final rule on
FMVSS No. 305 (75 FR 33515, at 33524—
33525), which we believe has addressed
the concerns of AAJ and PC on this
subject.

To summarize the agency’s discussion
in the FMVSS No. 305 final rule, in each
of the Federal Register notices
discussing Geier and the agency’s
response to E.O. 13132, NHTSA sought
to explain that we had examined
whether there might be any possible
basis for a judicial finding of implied
preemption of state tort law. In all but
a few of those notices, we concluded
each examination without identifying
any potential obstacle or conflict that
might give rise to such a finding.25 The
FMVSS No. 305 final rule explained
that the agency has increasingly

24 The agency does not consider this to be a
petition for reconsideration, as NHTSA’s
preemption discussion was not a rule.

25 The October 2008 final rule on FMVSS No. 222
was one of many notices in which we did not
identify any potential obstacle or conflict.

clarified and amplified its discussion
responding to E.O. 13132 in an attempt
to end the misunderstandings and
assuage concerns about the preemption
discussion. Readers are referred to that
document for a full discussion of the
language in question. Similarly, NHTSA
has clarified the discussion of E.O.
13132 found in today’s document to
make it consistent with the FMVSS No.
305 discussion. The agency’s discussion
in that document and the clarified
language in this final rule should
eliminate commenters’
misunderstandings about this topic.

V. Rulemaking Analyses and Notices

Executive Order 12866 and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed by the Office of Management
and Budget under E.O. 12866 and is not
considered to be significant under E.O.
12866 or the Department’s Regulatory
Policies and Procedures (44 FR 11034;
February 26, 1979). NHTSA prepared a
final regulatory evaluation (FRE) for the
October 21, 2008 final rule.26 Today’s
document makes slight changes to the
regulatory text of the October 2008 final
rule to clarify the rule.

Today’s document makes clearer the
procedure specifying how we will
measure the height of school bus
passenger torso belts, and clarifies that
a requirement that seat belts be integral
to the passenger seat (a requirement
adopted to reduce the likelihood of
passengers getting injured by or tangled
in loose belts) also applies to seats that
have wheelchair positions or side
emergency doors behind them, even if
the seats are in the last row of vehicles.
We have also slightly revised the test
procedure for testing the self-latching
requirement for school bus seat
cushions, to specify the weight that is
placed on the seat cushion in Newtons,
and to specify that the downward force
is applied in a one to 5 second
timeframe. The changes in today’s final
rule do not affect the determinations of
the FRE prepared for the October 21,
2008 final rule.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory

26 NHTSA'’s FRE for the October 21, 2008 final
rule discusses issues relating to the rule’s potential
costs, benefits and other impacts. The FRE is
available at Docket No. NHTSA-2008-0163 and
may also be obtained by contacting http://
www.regulations.gov or by contacting DOT’s Docket
Management Facility, M—30, U.S. Department of
Transportation, West Building, Ground Floor, Rm.
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, telephone 202-366-9324.
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Enforcement Fairness Act (SBREFA) of
1996), whenever an agency is required
to publish a notice of proposed
rulemaking or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Small Business
Administration’s regulations at 13 CFR
Part 121 define a small business, in part,
as a business entity “which operates
primarily within the United States.” (13
CFR 121.105(a)). No regulatory
flexibility analysis is required if the
head of an agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. The SBREFA amended the
Regulatory Flexibility Act to require
Federal agencies to provide a statement
of the factual basis for certifying that a
rule will not have a significant
economic impact on a substantial
number of small entities.

NHTSA has considered the effects of
this rulemaking action under the
Regulatory Flexibility Act. According to
13 CFR 121.201, the Small Business
Administration’s size standards
regulations used to define small
business concerns, school bus
manufacturers would fall under North
American Industry Classification
System (NAICS) No. 336111,
Automobile Manufacturing, which has a
size standard of 1,000 employees or
fewer. Using the size standard of 1,000
employees or fewer, NHTSA estimates
that there are two small school bus
manufacturers in the United States
(Trans Tech and Van-Con). NHTSA
believes that both Trans Tech and Van-
Con manufacture small school buses
and large school buses.

I hereby certify that this final rule will
not have a significant economic impact
on a substantial number of small
entities. In this final rule, we simply
clarify requirements in FMVSS No. 210
and clarify test procedures in FMVSS
No. 222. These clarifications will
impose no costs on small businesses
beyond those described in the
Regulatory Flexibility Act section of the
final rule of October 21, 2008 (see 73 FR
at 62777).

Executive Order 13132

NHTSA has examined today’s final
rule pursuant to Executive Order 13132
(64 FR 43255; Aug. 10, 1999) and
concluded that no additional
consultation with States, local
governments, or their representatives is
mandated beyond the rulemaking
process. The agency has concluded that
the rule does not have sufficient

federalism implications to warrant
consultation with State and local
officials or the preparation of a
federalism summary impact statement.
The final rule does not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

NHTSA rules can have preemptive
effect in two ways. First, the National
Traffic and Motor Vehicle Safety Act
contains an express preemption
provision:

When a motor vehicle safety standard is in
effect under this chapter, a State or a political
subdivision of a State may prescribe or
continue in effect a standard applicable to
the same aspect of performance of a motor
vehicle or motor vehicle equipment only if
the standard is identical to the standard
prescribed under this chapter.

49 U.S.C. 30103(b)(1). It is this statutory
command that preempts any non-
identical State legislative and
administrative law 27 addressing the
same aspect of performance.

Second, the Supreme Court has
recognized the possibility, in some
instances, of implied preemption of
State requirements imposed on motor
vehicle manufacturers, including
sanctions imposed by State tort law.
That possibility is dependent upon
there being an actual conflict between a
FMVSS and the State requirement. If
and when such a conflict exists, the
Supremacy Clause of the Constitution
makes the State requirements
unenforceable. See Geier v. American
Honda Motor Co., 529 U.S. 861 (2000),
finding implied preemption of state tort
law on the basis of a conflict discerned
by the court,28 not on the basis of an
intent to preempt asserted by the agency
itself.29

NHTSA has considered the nature
(e.g., the language and structure of the
regulatory text) and objectives of today’s
final rule and does not discern any
existing State requirements that conflict
with the final rule or the potential for
any future State requirements that might
conflict with it. Without any conflict,
there could not be any implied
preemption of state law, including state
tort law.

27 The issue of potential preemption of state tort
law is addressed in the immediately following
paragraph discussing implied preemption.

28 The conflict was discerned based upon the
nature (e.g., the language and structure of the
regulatory text) and the safety-related objectives of
FMVSS requirements in question and the impact of
the State requirements on those objectives.

29Indeed, in the rulemaking that established the
rule at issue in Geier, the agency did not assert
preemption.

National Environmental Policy Act

NHTSA has analyzed this final rule
for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action would not have any
significant impact on the quality of the
human environment.

Paperwork Reduction Act

Under the procedures established by
the Paperwork Reduction Act of 1995, a
person is not required to respond to a
collection of information by a Federal
agency unless the collection displays a
valid OMB control number. Today’s
final rule does not establish any new
information collection requirements.

National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA) (Pub. L. 104-113), “all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.” OMB
Circular A-119 “Federal Participation in
the Development and Use of Voluntary
Consensus Standards and in Conformity
Assessment Activities” (February 10,
1998) establishes policies to implement
the NTAA throughout Federal executive
agencies. In Section 4.a. of OMB
Circular A-119, “voluntary consensus
standards” are defined as standards
developed or adopted by voluntary
consensus standards bodies, both
domestic and international. After
carefully reviewing the available
information, NHTSA has determined
that there are no voluntary consensus
standards relevant to this rulemaking.

Executive Order 12988

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. This document is consistent
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with that requirement. The preemptive
effect of this final rule has been
discussed above. NHTSA notes further
that there is no requirement that
individuals submit a petition for
reconsideration or pursue other
administrative proceeding before they
may file suit in court.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure by
State, local or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). This final rule will not result in
expenditures by State, local or tribal
governments, in the aggregate, or by the
private sector in excess of $100 million
annually.

Executive Order 13045

Executive Order 13045 (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental, health, or safety risk that
NHTSA has reason to believe may have
a disproportionate effect on children.
This rulemaking is not subject to the
Executive Order because it is not
economically significant as defined in
E.O. 12866.

Executive Order 13211

Executive Order 13211 (66 FR 28355,
May 18, 2001) applies to any
rulemaking that: (1) Is determined to be
economically significant as defined
under E.O. 12866, and is likely to have
a significantly adverse effect on the
supply of, distribution of, or use of
energy; or (2) that is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. This
rulemaking is not subject to E.O. 13211.

Regulation Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number

(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this
document to find this action in the
Unified Agenda.

Privacy Act

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78).

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, and Tires.
m In consideration of the foregoing,
NHTSA amends 49 CFR Part 571 as set
forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for Part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.210 is amended by
revising in S3, the definition for “school
bus torso belt adjusted height”; revising
S4.1.3.1; revising S4.1.3.2(a); and by
adding Figure 5 at the end of the
section, to read as follows:

§571.210 Standard No. 210; Seat belt
assembly anchorages.
* * * * *

S3. Definitions.

School bus torso belt adjusted height
means the vertical height above the
seating reference point (SgRP) of the
horizontal plane containing a segment
of the torso belt centerline located 25
mm to 75 mm forward of the torso belt
height adjuster device, when the torso

belt retractor is locked and the torso belt
is pulled away from the seat back by
applying a 20 N horizontal force in the
forward direction through the webbing
at a location 100 mm or more forward
of the adjustment device as shown in
Figure 5.

* * * * *

S4.1.3 School bus passenger seats.

S4.1.3.1 For school buses
manufactured on or after October 21,
2011, seat belt anchorages for school bus
passenger seats must be attached to the
school bus seat structure, including
seats with wheelchair positions or side
emergency doors behind them. Seats
with no other seats behind them, no
wheelchair positions behind them and
no side emergency door behind them
are excluded from the requirement that
the seat belt anchorages must be
attached to the school bus seat structure.
For school buses with a GVWR less than
or equal to 4,536 kg (10,000 pounds),
the seat belt shall be Type 2 as defined
in S3. of FMVSS No. 209 (49 CFR
571.209). For school buses with a
GVWR greater than 4,536 kg (10,000
pounds), the seat belt shall be Type 1 or
Type 2 as defined in S3. of FMVSS No.
209 (49 CFR 571.209).

S4.1.3.2 * * *

(a) For a small occupant seating
position of a flexible occupancy seat, as
defined in 49 CFR 571.222, the school
bus torso belt anchor point must be 400
mm or more vertically above the seating
reference point (SgRP) or adjustable to
400 mm or more vertically above the
SgRP. For all other seating positions, the
school bus torso belt anchor point must
be 520 mm or more vertically above the
SgRP or adjustable to 520 mm or more
vertically above the SgRP. The school
bus torso belt adjusted height at each
seating position shall be adjustable to no
more than 280 mm vertically above the
SgRP in the lowest position and no less
than the required vertical height of the
school bus torso belt anchor point for
that seating position in the highest
position. (See Figure 4.)

* * * * *
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m 3. Section 571.222 is amended by
revising S5.1.5 and adding S5.1.5.1 and
S5.1.5.2 to read as follows:

§571.222 Standard No. 222; School bus
passenger seating and crash protection.

* * * * *

S5.1.5 Seat cushion latching and
retention.

(a) School bus passenger seat
cushions equipped with attachment
devices that allow for the seat cushion
to be removable without tools or to flip
up must have a self-latching mechanism
that latches when subjected to the
conditions specified in S5.1.5.1. The
seat cushion shall not separate from the

height measurement

seat at any attachment point when
subjected to the conditions specified in
S5.1.5.2 after being subjected to the
conditions of §5.1.5.1.

(b) School bus passenger seat
cushions that are removable only with
the use of tools shall not separate from
the seat at any attachment point when
subjected to the conditions of S5.1.5.2.

S5.1.5.1 Release the seat cushion
self-latching mechanism. Lift the seat
cushion then place the seat cushion
back in the down position without
activating the self-latching mechanism,
if possible. Apply a downward force of
216 N (48.4 pounds) to the center of the
seat cushion. The downward force shall

be applied in any period of not less than
1 and not more than 5 seconds, and
maintained for 5 seconds.

S5.1.5.2 Apply an upward force of 5
times the weight of the seat cushion to
the center of the bottom of the seat
cushion. The upward force shall be
applied in any period of not less than
1 and not more than 5 seconds, and
maintained for 5 seconds.

* * * * *

Issued on: October 20, 2010.
David L. Strickland,
Administrator.
[FR Doc. 2010-27312 Filed 10-28-10; 8:45 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 357

[Docket No. APHIS—-2009-0018]

RIN 0579-AD11

Lacey Act Implementation Plan;

Definitions for Exempt and Regulated
Articles

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: We are reopening the
comment period for our proposed rule
that would establish definitions for the
terms “common cultivar” and “common
food crop.” This action will allow
interested persons additional time to
prepare and submit comments.

DATES: We will consider all comments
that we receive on or before November
29, 2010.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/fdmspublic/
component/
main?main=DocketDetail&d=APHIS-
2009-0018 to submit or view comments
and to view supporting and related
materials available electronically.

¢ Postal Mail/Commercial Delivery:
Please send one copy of your comment
to Docket No. APHIS-2009-0018,
Regulatory Analysis and Development,
PPD, APHIS, Station 3A—03.8, 4700
River Road Unit 118, Riverdale, MD
20737-1238. Please state that your
comment refers to Docket No. APHIS—
2009-0018.

Reading Room: You may read any
comments that we receive on this
docket in our reading room. The reading
room is located in room 1141 of the
USDA South Building, 14th Street and
Independence Avenue, SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday

through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: Additional
information about APHIS and its
programs is available on the Internet at
http://www.aphis.usda.gov.

FOR FURTHER INFORMATION CONTACT: Mr.
George Balady, Senior Staff Officer,
Quarantine Policy Analysis and
Support, PPQ, APHIS, 4700 River Road
Unit 60, Riverdale, MD 20737-1231;
(301) 734—8295.

SUPPLEMENTARY INFORMATION: On August
4, 2010, we published in the Federal
Register (75 FR 46859—-46861, Docket
No. APHIS-2009-0018) a proposal to
establish definitions for the terms
“common cultivar” and “common food
crop.” We proposed to establish these
definitions in response to recent
amendments to the Lacey Act, which
expanded the protections of the Act to

a broader range of plant species,
extended its reach to encompass
products, and require that importers
submit a declaration at the time of
importation for certain plants and plant
products. Common cultivars and
common food crops are among the
categorical exemptions to the provisions
of the Act. The Act does not define the
terms “common cultivar” and “common
food crop” but instead gives authority to
the U.S. Department of Agriculture and
the U.S. Department of the Interior to
define these terms by regulation.

Comments on the proposed rule were
required to be received on or before
October 4, 2010. We are reopening the
comment period on Docket No. APHIS—
2009-0018 for an additional 30 days.
This action will allow interested
persons additional time to prepare and
submit comments. We will also consider
all comments received between October
5, 2010 (the day after the close of the
original comment period), and the date
of this notice.

Authority: 16 U.S.C. 3371 et seq.; 7 CFR
2.22, 2.80, and 371.2(d).

Done in Washington, DC, this 25th day of
October 2010.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2010-27425 Filed 10-28-10; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Parts 761, 763, and 764

RIN 0560-Al03

Farm Loan Programs Loan Making
Activities; Correction

AGENCY: Farm Service Agency, USDA.
ACTION: Proposed rule; correction.

SUMMARY: This document contains a
correction to the proposed rule titled
“Farm Loan Programs Loan Making
Activities” that was published
September 23, 2010. The Farm Service
Agency (FSA) is correcting the
Paperwork Reduction Act information
since the information collection
statement for special direct loan
servicing was inadvertently omitted
from the proposed rule.

DATES: We will consider comments on
the rule that we receive by November
22, 2010.

FOR FURTHER INFORMATION CONTACT:
Connie Holman, Senior Loan Officer,
USDA FSA LMD, STOP 0522, 1400
Independence Avenue, SW.,
Washington, DC 20250-0522, (202) 690—
0756; fax: (202) 720-6797; e-mail:
connie.holman@wdc.usda.gov. Persons
with disabilities or who require
alternative means for communication
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202) 720-2600 (voice and TDD).
SUPPLEMENTARY INFORMATION: On
September 23, 2010, FSA published a
proposed rule (75 FR 57866-57880) to
implement four provisions of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill). There was an
inadvertent omission of the Paperwork
Reduction Act information for special
direct loan servicing in the document.
Although the proposed rule does not
propose any changes to the 7 CFR part
766, the changes in the proposed rule
for equine loans would require use of
the forms currently approved for uses
related to 7 CFR part 766. Therefore,
FSA needs to correct the following
information add to the proposed rule
published on September 23, 2010.

Correction

On page 57873, the following
correction replaces the third sentences
in the first paragraph under the heading
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“Paperwork Reduction Act”: The new
information collection requests for Farm
Loan Programs, General Administration;
Direct Loan Making; regular Direct Loan
Servicing; and special Direct Loan
Servicing all result from expanding
eligibility for EM to cover equine losses;
and when approved will be
incorporated into the existing approved
ICRs (of the same titles) that will be up
for a renewal this year.

On page 57874, add the following
immediately following the Paperwork
Reduction Act information for the
“Direct Loan Servicing—Regular”
(column 3, above the request for
comments):

Title: Direct Loan Servicing—Special.
OMB Control Number: 0560-NEW.
Type of Request: New Collection.

Abstract: This information collection
is required to support the proposed
regulatory changes that include equine
losses as eligible for EM. Some of the
same information collection activities
that will be used are currently approved
for 7 CFR part 766, Direct Loan
Servicing—Special, which establishes
the requirements related to special
servicing actions associated with direct
loans including emergency loans.
Emergency loan applicants tend to pose
a higher economic risk of loss than
those operations financed by
commercial creditors. Information
collections established in the
regulations are necessary for FSA to
actively supervise and provide credit
counseling, management advice, and
financial guidance.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 47 minutes per
response.

Type of Respondents: Individuals or
households, businesses or other for
profit, and farms.

Estimated Number of Respondents: 7.

Estimated Number of Responses per
Respondent: 2.5.

Estimated Total Annual Number of
Responses: 18.

Estimated Total Annual Burden on
Respondents: 26 hours.

Once this information collection
request is approved, FSA will
incorporate this collection into existing
collections package 0560-0233.

Signed in Washington, DC, on October 21,
2010.

Jonathan W. Coppess,

Administrator, Farm Service Agency.

[FR Doc. 2010-27227 Filed 10—-28-10; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1084; Directorate
Identifier 2010—-CE—-056—AD]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company (Cessna) Model
402C Airplanes Modified by
Supplemental Type Certificate (STC)
SA927NW and Model 414A Airplanes
Modified by STC SA892NW

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD would require a complete inspection
of the flap system and modification of
the flap control system. This proposed
AD was prompted by a report of a
Cessna Model 414A airplane modified
by STC SA892NW that experienced an
asymmetrical flap condition causing an
un-commanded roll when the pilot set
the flaps to the approach position. We
are proposing this AD to prevent failure
of the flap system, which could result in
an asymmetrical flap condition. This
condition could result in loss of control.

DATES: We must receive comments on
this proposed AD by December 13,
2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and
5 p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Sierra
Industries, Ltd., 122 Howard Langford
Drive, Uvalde, Texas 78801; telephone:
888-835-9377; e-mail: info@sijet.com;
Internet: http://www.sijet.com. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call 816—-329-4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Werner Koch, Aerospace Engineer, Fort
Worth Airplane Certification Office,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; phone: (817) 222-5133;
fax: (817) 222-5960; e-mail:
werner.g.koch@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposal. Send your comments to
an address listed under the ADDRESSES
section. Include “Docket No. FAA—
2010-1084; Directorate Identifier 2010—
CE-056—AD” at the beginning of your
comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We received a report of a Cessna
Model 414 airplane, modified by Sierra
Industries, Ltd., STC SA892NW
(formerly held by Robertson Aircraft
Corporation) that experienced an
asymmetrical flap condition causing an
un-commanded roll when the pilot set
the flaps to the approach position. The
flap preselect cable connects to the arm
assembly and provides the flap position
to the flap selector to close the position
loop for the flap position. Micro
switches are located on the arm
assembly and provide the electrical
signal for the arm position.

STC SA927NW and STC SA892NW
use the original production preselect
cable. However, the STCs added an
extension to the arm assembly that
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requires increased travel of the preselect
cable to obtain the same rotation as
previously obtained with the shorter
arm assembly. To obtain the same arm
assembly rotation, the preselect cable
must travel approximately an additional
.75 inch. However, the original cable
has internal mechanical stops that
prevent it from traveling the additional
distance. The cable’s internal stops are
contacted by a smaller rotation
displacement of the arm assembly.
Since more linear displacement of the
cable is required to obtain the same
switch action, the internal mechanical
stops of the cable are reached before the
switches designed to stop the motion of
the flaps activate.

As a result, when the internal stops in
the cable are contacted, the rotation of
the arm assembly carrying the micro
switches stops and the switch to stop
the drive motor is not activated. Because

the switch is not activated, the motor
continues to run until either the motor
drive shear pin fails, a cable breaks, the
structural bracket breaks, or the
secondary switches stop the motor
before something breaks. The sequence
was verified on the reported airplane by
the rigging, installation, and operation
of an STC production configuration.

This condition, if not corrected, could
result in an asymmetrical flap
condition. This failure could lead to loss
of control.

Relevant Service Information

We reviewed Sierra Industries, Ltd.
Service Bulletin SI09-82 Series—1, Rev.
IR, dated September 8, 2010. The
service information describes
procedures for inspecting the flap
system, installing a new preselect cable
with increased internal stroke, making
additional component modifications,

ESTIMATED COSTS

and installing and rigging the flap
control system.

FAA’s Determination

We are proposing this AD because we
evaluated all the relevant information
and determined the unsafe condition
described previously is likely to exist or
develop in other products of the same
type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Costs of Compliance
We estimate that this proposed AD
affects 150 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

Cost on
Action Labor cost Parts cost C(ragéggr u.S.
P operators
Inspect the flap system and modify/replace the | 20 work-hours x $85 per hour = $1,700 .............. $1,000 $2,700 $405,000
flap preselect control cable.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and

responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Cessna Aircraft Company: Docket No. FAA-
2010-1084; Directorate Identifier 2010—
CE-056-AD.

Comments Due Date

(a) We must receive comments by
December 13, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Cessna Aircraft
Company (Cessna) Model 402C airplanes
modified by Supplemental Type Certificate
(STC) SA927NW and Model 414A airplanes

modified by STC SA892NW, all serial
numbers, that are certificated in any category.

Subject

(d) Joint Aircraft System Component
(JASC)/Air Transport Association (ATA) of
America Code 57, Wings.

Unsafe Condition

(e) This AD was prompted by a report of
a Cessna Model 414A airplane modified by
STC SA892NW that experienced an
asymmetrical flap condition causing an un-
commanded roll when the pilot set the flaps
to the approach position. We are issuing this
AD to prevent failure of the flap system,
which could result in an asymmetrical flap
condition. This condition could result in loss
of control.
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Compliance

(f) Comply with this AD within the
compliance times specified, unless already
done.

Required Actions

(g) Within 60 days after the effective date
of this AD, do a complete inspection of the
flap system following the Inspection
Instructions section of Sierra Industries, Ltd.
Service Bulletin SI09-82 Series—1, Rev. IR,
dated September 8, 2010.

(h) Before further flight after the inspection
required in paragraph (g) of this AD where
any damage to the flap bellcrank or bellcrank
mounting structure is found, repair the
damage and modify the flap control system
following the Accomplishment Instructions
of Sierra Industries, Ltd. Service Bulletin
S109-82 Series—1, Rev. IR, dated September
8, 2010.

(i) Within 180 days after the effective date
of this AD where damage to the flap
bellcrank or bellcrank mounting structure is
not found during the inspection required in
paragraph (g) of the AD, modify the flap
control system following the
Accomplishment Instructions of Sierra
Industries, Ltd. Service Bulletin SI09-82
Series—1, Rev. IR, dated September 8, 2010.

Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Fort Worth Airplane
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your Principal Maintenance Inspector
or Principal Avionics Inspector, as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

Related Information

(k) For more information about this AD,
contact Werner Koch, Aerospace Engineer,
Fort Worth Airplane Certification Office,
FAA, 2601 Meacham Blvd., Fort Worth,
Texas 76137; phone: (817) 222-5133; fax:
(817) 222-5960; e-mail:
werner.g.koch@faa.gov.

(1) For service information identified in
this AD, contact Sierra Industries, Ltd., 122
Howard Langford Drive, Uvalde, Texas
78801; telephone: 888-835-9377; e-mail:
info@sijet.com; Internet: http://
www.sijet.com. You may review copies of the
referenced service information at the FAA,
Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329-4148.

Issued in Kansas City, Missouri, on
October 25, 2010.
John Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-27460 Filed 10-28-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission
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[Docket No. RM09-19-000]

Western Electric Coordinating Council;
Qualified Transfer Path Unscheduled
Flow Relief Regional Reliability
Standard

October 21, 2010.

AGENCY: Federal Energy Regulatory
Commission, Energy.

ACTION: Notice of proposed rulemaking.

SUMMARY: Under section 215 of the
Federal Power Act, the Federal Energy
Regulatory Commission (Commission)
proposes to approve regional Reliability
Standard IRO-006—WECC—1 (Qualified
Transfer Path Unscheduled Flow Relief)
submitted to the Commission for
approval by the North American Electric
Reliability Corporation. While we
propose to approve the regional
Reliability Standard, as discussed in
this Notice of Proposed Rulemaking,
IRO-006—WECC-1 raises some concerns
about which the Commission requests
additional information. Depending upon
the responses received, in the Final Rule
the Commission may, as a separate
action under section 215(d)(5) of the
FPA, direct the Western Electricity
Coordinating Council to develop
modifications to the regional Reliability
Standard to address the issues
identified.

DATES: Comments are due December 28,
2010.

ADDRESSES: Interested persons may
submit comments, identified by Docket
No. RM09-19-000, by any of the
following methods:

o Agency Web Site: http://
www.ferc.gov. Documents created
electronically using word processing
software should be filed in native
applications or print-to-PDF format and
not in a scanned format.

e Mail/Hand Delivery. Commenters
unable to file comments electronically
must mail or hand deliver an original
copy of their comments to: Federal
Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.
These requirements can be found on the
Commission’s Web site, see, e.g., the
“Quick Reference Guide for Paper
Submissions,” available at http://
www.ferc.gov/docs-filing/efiling.asp or
via phone from FERC Online Support at
202-502-6652 or toll-free at 1-866—
208-3676.

FOR FURTHER INFORMATION CONTACT:

Mindi Sauter (Legal Information), Office
of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502-6830.

Danny Johnson (Technical Information),
Office of Electric Reliability, Division
of Reliability Standards, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426, (202) 502—-8892.

SUPPLEMENTARY INFORMATION:

Notice of Proposed Rulemaking

1. Under section 215 of the Federal
Power Act (FPA),! the Commission
proposes to approve regional Reliability
Standard IRO-006—WECC-1 (Qualified
Transfer Path Unscheduled Flow Relief)
submitted to the Commission for
approval by the North American Electric
Reliability Corporation (NERC), the
Commission-certified Electric
Reliability Organization (ERO). While
we propose to approve the regional
Reliability Standard, as discussed in
this Notice of Proposed Rulemaking,
IRO-006—WECGC-1 raises some concerns
about which the Commission requests
additional information. Depending upon
the responses received, the Commission
may, in the Final Rule, direct the
Western Electricity Coordinating
Council (WECC) to develop
modifications to the regional Reliability
Standard to address the issues
identified.

I. Background

A. Section 215 of the FPA and NERC
Reliability Standard IRO-006

2. Section 215 of the FPA requires a
Commission-certified ERO to develop
mandatory and enforceable Reliability
Standards, which are subject to
Commission review and approval.2
Approved Reliability Standards are
enforced by the ERO, subject to
Commission oversight, or by the
Commission independently.

3. On March 16, 2007, the
Commission issued Order No. 693
approving 83 Reliability Standards
proposed by NERC, including
Reliability Standard IRO-006-3, titled
“Reliability Coordination—
Transmission Loading Relief.”3 In

116 U.S.C. 824o0.

2The Commission certified NERC as the ERO in
July 2006. North American Electric Reliability
Corp., 116 FERC { 61,062 (ERO Certification Order),
order on reh’g and compliance, 117 FERC { 61,126
(2006), aff'd sub nom. Alcoa, Inc. v. FERC, 564 F.3d
1342 (DC Cir. 2009).

3 Mandatory Reliability Standards for the Bulk-
Power System, Order No. 693, FERC Stats. & Regs.
q 31,242, order on reh’g, Order No. 693—-A, 120
FERC { 61,053 (2007).
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addition, the Commission directed the
ERO to develop modifications to IRO—
006-3 and other approved Reliability
Standards to address specific issues
identified by the Commission, pursuant
to section 215(d)(5) of the FPA.

4. NERC Reliability Standard IRO-
006-3 establishes a Transmission
Loading Relief (TLR) process for use in
the Eastern Interconnection to alleviate
loadings on the system by curtailing or
changing transactions based on their
priorities and according to different
levels of TLR procedures. Requirement
R2.2 provides that “the equivalent
Interconnection-wide transmission
loading relief procedure for use in the
Western Interconnection is the WECC
Unscheduled Flow Mitigation Plan.”
This document provides detailed
instructions for addressing unscheduled
flows, e.g., parallel path flows, based on
the topography and configuration of the
Bulk-Power System in the Western
Interconnection. The Unscheduled Flow
Mitigation Plan identifies nine “steps” to
address unscheduled flows. In the first
three steps, the Mitigation Plan relies on
phase angle regulators, series capacitors,
and back-to-back DC lines to mitigate
contingencies without curtailing
transactions. Steps four and above
involve curtailment of transactions.

5. On March 19, 2009, the
Commission approved IRO-006—4,
which modified the prior version of the
Reliability Standard and addressed the
Commission’s directives from Order No.
693.4 The Commission subsequently
accepted an erratum to that Reliability
Standard that corrected the reference in
Requirement R1.2 to the Unscheduled
Flow Mitigation Plan (Mitigation Plan).?

B. WECC Delegation Agreement and
WECC Regional Reliability Standard
IRO-STD-006-0

6. On April 19, 2007, the Commission
approved delegation agreements
between NERC and each of the eight
Regional Entities, including WECC.8
Pursuant to such agreements, the ERO
delegated responsibility to the Regional
Entities to enforce the mandatory,
Commission-approved Reliability

4 Modification of Interchange and Transmission
Loading Relief Reliability Standards; and Electric
Reliability Organization Interpretation of Specific
Requirements of Four Reliability Standards, Order
No. 713-A, 126 FERC ] 61,252 (2009).

5 North American Electric Reliability Corp.,
Docket No. RD09-9-000 (Dec. 10, 2009)
(unpublished letter order). Note that Reliability
Standard IRO-006—4.1, Requirement R1.2 refers to
the “WECC Unscheduled Flow Reduction
Procedure,” which is Attachment 1 to the Mitigation
Plan, the term we use herein.

6 See North American Electric Reliability Corp.,
119 FERC q 61,060, order on reh’g, 120 FERC
q 61,260 (2007) (Delegation Agreement Order).

Standards. In addition, the Commission
approved, as part of each delegation
agreement, a Regional Entity process for
developing regional Reliability
Standards. In the Delegation Agreement
Order, the Commission accepted WECC
as a Regional Entity organized on an
Interconnection-wide basis and
accepted WECC’s Standards
Development Manual, which sets forth
the process for development of WECC’s
Reliability Standards.”

7. On June 8, 2007, the Commission
approved eight WECC regional
Reliability Standards that apply in the
Western Interconnection, including
IRO-STD-006-0.8 The regional
Reliability Standard applies to
transmission operators, load-serving
entities and balancing authorities within
the Western Interconnection. Currently
effective IRO—STD-006-0 addresses the
mitigation of transmission overloads
due to unscheduled line flow on
specified paths. Specifically,
Requirement R1 of IRO-STD-006-0
states that:

WECC’s Unscheduled Flow Mitigation
Plan (Plan) * * * specifies that members
shall comply with requests from (Qualified)
Transfer Path Operators to take actions that
will reduce unscheduled flow on the
Qualified Path in accordance with the table
entitled “WECC Unscheduled Flow
Procedure Summary of Curtailment Actions,”
which is located in Attachment 1 of the
Plan.®

The regional Reliability Standard then
provides excerpts from the plan that
describe actions entities must take to
address unscheduled flow.

8. The June 8, 2007 Order directed
WECC to develop certain modifications
to the eight WECC Reliability Standards
to address issues identified by the
Commission. With respect to IRO-STD—
006-0, the Commission directed WECC
to clarify the term “receiver” used in the
Reliability Standard. The Commission
also directed WECC to address concerns
raised by a commenter regarding
WECC'’s inclusion of load-serving
entities, which may be unable to meet
the Reliability Standard’s requirements,
in the applicability section of the
Reliability Standard.1© The Commission
directed WECC to remove a Sanctions
Table (identifying a maximum penalty
of $10,000 per violation) that is
inconsistent with the NERC Sanctions
Guidelines. The Commission also

71d. P 469-470.

8 North American Electric Reliability Corp., 119
FERC q 61,260 (June 8, 2007 Order).

9Regional Reliability Standard IRO-STD-006-0,
available at http://www.wecc.biz/Standards/
Approved % 20Standards/IRO-STD-006-0.pdyf.

10June 8, 2007 Order, 119 FERC 61,260 at P
70-71.

directed WECC to address NERC’s
concerns regarding formatting, use of
standard terms, and the need for greater
specificity in the actions that a
responsible entity must take.

II. Petition for Proposed Regional
Reliability Standard TRO-006-WECC-1

A. Proposed Regional Reliability
Standard

9.In a June 17, 2009 filing, NERC
requests Commission approval of
proposed regional Reliability Standard
IRO-006—WECG-1, which was
developed in response to the
Commission’s directives in the June 8,
2007 Order, to replace the currently
effective regional Standard.?* NERC
states that the purpose of IRO-006—
WECC-1 is to mitigate transmission
overloads due to unscheduled flow on
Qualified Transfer Paths. Under the
Reliability Standard, reliability
coordinators are responsible for
initiating schedule curtailments and
balancing authorities are responsible for
implementing the curtailments.
Specifically, proposed regional
Reliability Standard IRO-006—WECC-1
contains the following two
Requirements:

R.1. Upon receiving a request of Step 4 or
greater (see Attachment 1-IRO-006-WECC—
1) from the Transmission Operator of a
Qualified Transfer Path, the Reliability
Coordinator shall approve (actively or
passively) or deny that request within five
minutes.

R.2. The Balancing Authorities shall
approve curtailment requests to the
schedules as submitted, implement
alternative actions, or a combination there of
that collectively meets the Relief
Requirement.

An attachment to IRO-006—WECC~-1
summarizes the nine steps and related
actions to address unscheduled flows.

10. NERC states that the revised
regional Reliability Standard addresses
the Commission’s prior concerns by
removing load-serving entities as an
applicable entity, no longer referring to
receivers, and addressing formatting
changes required by NERC and the
Commission’s June 8, 2007 Order.
Further, NERC states the proposed
Reliability Standard is justified on the
basis that the regional Reliability
Standard’s requirements are more
stringent than those contained in the
associated NERC Reliability Standard
IRO-006—4. NERC explains that the
NERC Reliability Standard IRO-006—4

11North American Electric Reliability Corp., June
17, 2009 Petition for Approval of Proposed Western
Electricity Coordinating Council Regional
Reliability Standard IRO-006—-WECC-1 (NERC
Petition).
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requires a reliability coordinator
experiencing a potential or actual
System Operating Limit (SOL) or
Interconnection Reliability Operating
Limit (IROL) violation to take
appropriate actions to relieve
transmission loading using local or
Interconnection-wide procedures.
According to NERC, Requirement R1 of
the proposed regional Reliability
Standard IRO-006—WECC-1 goes
beyond the NERC requirements by
establishing a process to reduce
schedules that prevents potential
overloads during the next operating
hour. In addition, the proposed
Reliability Standard requires each
reliability coordinator to approve or
deny a request submitted by a Qualified
Transfer Path transmission operator
within five minutes. Requirement R2 of
the proposed regional Reliability
Standard requires each balancing
authority to approve curtailment
requests to the schedules as submitted,
implement alternative actions, or a
combination thereof, which collectively
meet the relief requirement.

B. Concerns Raised by NERC Regarding
the WECC Proposal

11. In the Petition, NERC explains
that, when WECC submitted IRO-006—
WECC-1 for NERC’s review, NERC was
concerned that the proposed Standard
no longer contains requirements that are
more stringent than the continent-wide
NERC Reliability Standard IRO-006-4,
which was the main justification for
consideration of IRO—006—WECC-1 as
the regional Reliability Standard.2
NERC states that, at the direction of the
NERC Board of Trustees, NERC staff met
several times with WECC staff to discuss
its concerns with the proposed regional
Reliability Standard.

1. Pre-Curtailment Actions

12. In its Petition, NERC expressed
several concerns. First, NERC was
concerned that the proposed Standard
only includes the curtailment portion of
the Mitigation Plan. In contrast, the
current regional Reliability Standard
IRO-STD-006-0 references WECC'’s
Mitigation Plan, which contains
directions in steps one through three to
reduce flows through use of phase-angle
regulators, series capacitors, and back-
to-back DC lines before transaction
curtailment.

13. According to the NERC Petition,
WECC explained that the proposed
regional Reliability Standard contains
the curtailment portion of the Mitigation
Plan “because the remaining items
contain procedural requirements

12]d 26-27.

explaining ‘how,” not ‘what.”” 13 WECC
explained to NERC that two WECC
regional Reliability Standards work
together. Proposed IRO-006—WECC-1
prevents overloads during the next hour
by requiring applicable entities to
reduce schedules and adjust generation
patterns. In addition, regional
Reliability Standard TOP-007-WECC-1
(System Operating Limits), contains
instructions for mitigation of an actual,
real-time overload.14 According to
WECC, these regional Reliability
Standards, combined, ensure that the
transmission operator will utilize the
phase-angle regulators, series capacitors,
and back-to-back DC lines before
transaction curtailment.

14. In addition, NERC provided
additional supplemental information in
Exhibit C of its Petition regarding how
WECC envisions the implementation of
proposed regional Reliability Standard
IRO-006—WECC-1. Exhibit C contains
the complete development record of
proposed regional Reliability Standard
IRO-006—-WECC-1 and includes
WECC’s undated response to NERC’s
concerns regarding the interaction
between TOP-007-WECC-1 and IRO-
006-WECC-1.15

15. Specifically, NERC raised a
concern that “IRO-006-WECC-1
removed a requirement for the
Transmission Operator (TOP) to request
relief through the WECC Qualified Path
Unscheduled Flow Relief Procedure
when a qualified transfer path exceeded
or was close to exceeding a System
Operating Limit (SOL).” In response,
WECC stated that “the requirements of
another WECC regional reliability
standard, TOP-STD-007-0 (interim
approved Tier 1 standard), as well as the
WECC proposed replacement regional
reliability standard TOP—007-WECC-1,
require the TOP to take actions to
ensure that SOLs are not exceeded.” 16

131d. at 30.

14 NERC'’s petition for approval of regional
Reliability Standard TOP-007-WECC-1 is currently
pending before the Commission in Docket No.
RMO09-14-000.

15 The document is titled, “Interaction between
TOP-007-WECC-1 and IRO-006-WECC-1.”

16 Exhibit C to NERC Petition, Interaction between
TOP-007-WECC-1 and IRO-006—-WECC-1 at 1.

Requirement WR1 of the currently applicable
regional Reliability Standard, TOP-STD-007-0
provides, in part, that “Actual power flow and net
scheduled power flow over an interconnection or
transfer path shall be maintained within Operating
Transfer Capability Limits.” The NERC Glossary
defines Operating Transfer Capability Limit as “the
maximum value of the most critical system
operating parameter(s) which meets: (a)
Precontingency criteria as determined by
equipment loading capability and acceptable
voltage conditions, (b) transient criteria as
determined by equipment loading capability and
acceptable voltage conditions, (c) transient

16. WECC further explained that
TOP-WECC-007-1 requires
Transmission Operators to keep path
flows and schedules at or below SOLs
for 40 identified paths. WECC stated
that “TOPs, in coordination with the
Reliability Coordinators, may select
from several methods” to reduce flows,
and provide several examples, such as
on path schedule curtailments, adjust
controllable devices (e.g., phase shifters,
series capacitors), use of the WECC
Mitigation Plan if the path experiencing
the loading is a qualified path, or local
procedures, as well as other examples.
WECGC further explained that the “key
point” with respect to qualified paths,
“is that it is TOP—007-WECC-1, not
IRO-006—WECC-1, that requires the
TOP to take actions to reduce flows to
within SOLs.” 17 In situations where the
Transmission Operator has taken action
to reduce the flows on qualified paths,
but the flows remain near or exceeding
the SOL, “IRO-006—WECC-1 requires
curtailment of Contributing Schedules
or provision of comparable relief
through other means, as identified in
the Unscheduled Flow Reduction
Procedure [a portion of the Mitigation
Plan].” 18 WECC further notes that
“implementation of the [Mitigation Plan]
is one of the options available to the
TOP to prevent potential violations of
TOP-007-WECC-1. If the TOP is able to
take other actions to keep actual flows
within SOLs, the TOP may not need or
desire to utilize the [Mitigation Plan].

* * * However, if the TOP chooses the
[Mitigation Plan] as one of the
alternatives to manage flows, the
requirements of IRO-006-WECGC—-1
make it mandatory for entities with
Contributing Schedules to curtail these
schedules, upon approval by the
[reliability coordinator], to provide the
necessary relief.” 19 WECC summarizes
the interaction between the two regional
standards, stating that “IRO-006—
WECC-1 provides entities with the
necessary motivation to curtail off-path
schedules and adjust generation to
prevent and/or reduce qualified path
overloads, thus facilitating compliance
with TOP-007-WECC-1.” 20

performance criteria, and (d) post-contingency
loading and voltage criteria.”

Proposed regional Reliability Standard TOP-007—
WECC-1, Requirement R1 provides that “When the
actual power flow exceeds an SOL for a
Transmission path, the Transmission Operators
shall take immediate action to reduce the actual
power flow across the path such that at no time
shall the power flow for the Transmission path
exceed the SOL for more than 30 minutes.”

17 Exhibit C to Petition, Interaction between TOP—
007-WECC-1 and IRO-006-WECC-1 at 2.

18]d. at 2-3.

191d. at 3.

20[d. at 4.
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2. Role of Reliability Coordinator

17. NERC’s second concern with the
proposed regional Standard was with
regard to the role of the reliability
coordinator. According to the NERC
Petition, NERC staff requested
clarification regarding the role of the
reliability coordinator in initiating
curtailments. In the proposed Reliability
Standard, IRO-006-WECC-1, the
reliability coordinator is only obligated
to respond to a transmission operator’s
curtailment request. However, there is
no mention in either the proposed
Standard IRO-006—WECC-1 or TOP—
007-WECC-1 that the entity with the
wide-area view, the reliability
coordinator, can initiate curtailment
requests if needed for reliability. Nor do
they indicate what recourse the
transmission operator has if the
reliability coordinator denies the
request for curtailment. WECC
confirmed that the reliability
coordinator does not initiate
curtailments but, rather, approves the
transmission operator’s request for
curtailment. Requirement R1 of
proposed IRO-006—-WECC-1 requires
the reliability coordinator to approve or
deny the request, which is
accomplished using the OATI webSAS
tool.2? Unless the reliability coordinator
denies the request for reliability reasons,
the webSAS tool, through
preprogrammed algorithms, identifies
the off-path schedules to curtail and
submits those curtailments to the
entities identified on the tags. WECC
also confirmed that the reliability
coordinator has the wide-area view and,
when a transmission operator requests
curtailment of off-path schedules, the
reliability coordinator may deny the
request for reliability reasons. In that
situation, the transmission operator, in
coordination with the reliability
coordinator, would then follow one of
the other WECC or local procedures for
reducing path flow.

18. NERC states that, as a result of
WECC'’s clarification, the NERC Board of
Trustees approved proposed IRO-006—
WECC-1 on February 10, 2009.

III1. Discussion

19. Under section 215(d)(2) of the
FPA, we propose to approve regional
Reliability Standard IRO-006—WECC-1,
as just, reasonable, not unduly

21 The webSAS (Security Analysis System) is a
proprietary Internet based application that is used
by WECC to analyze, initiate, communicate, and
provide compliance reports for implementation of
the Unscheduled Flow Reduction Procedure. It is
available by subscription through the vendor to
provide notification of Unscheduled Flow Events,
calculate and display required relief, and provide
a rapid method of transaction curtailments.

discriminatory or preferential, and in
the public interest. In addition, we ask
WECC, the ERO, and other interested
entities to provide further clarification
regarding several aspects of the
proposed regional Reliability Standard.
Depending on the responses to our
concerns, we may determine that it is
appropriate to direct WECC to develop
modifications to the proposed regional
Reliability Standard under section
215(d)(5) of the FPA.

20. It is the Commission’s view that
the proposed regional Reliability
Standard adequately addresses a
number of the directives identified in
the June 8, 2007 Order and represents
improvement to the standard. For
example, it appears that IRO-006—
WECC-1 adequately addresses our
concern regarding use of the term
“receiver” by removing the term, and
thereby eliminating potential confusion
that could result from the undefined
term. The proposed regional Reliability
Standard also provides additional
clarity by removing load-serving entities
from the applicability section of the
standard. This is beneficial since, as
noted by NERC and WECC, load-serving
entities may be unable to meet the
Reliability Standard’s requirements with
regard to curtailment procedures.
Further, unlike the currently effective
regional Reliability Standard, IRO-006—
WECC-1 would include reliability
coordinators as an applicable entity and
would address their role in curtailment
procedures.

21. As indicated by NERC, proposed
IRO-006—WECC-1 appears to go beyond
the corresponding NERC Reliability
Standard by requiring a reliability
coordinator to approve or deny a request
submitted by a transmission operator
within five minutes.

22. The WECC Reliability Standard
also addresses formatting concerns,
including the use of standard terms,
conformance with NERC’s Violation
Severity Level and Violation Risk Factor
matrix, and the elimination of a WECC
sanction table (with a maximum penalty
of $10,000) and “Excuse of Performance”
section in the currently effective WECC
standard that significantly differ from
NERC’s Sanction Guidelines. In
addition, IRO-006—WECC-1 ensures
that the requirements are part of the
regional Reliability Standard rather than
embedded in a filing. For these reasons,
we propose to approve the proposed
WECC Reliability Standard.

Commission Concerns

23. However, in addressing the
Commission’s directives, such as the
removal of load-serving entities and the
term “receivers,” it appears that WECC

has raised some other concerns that
create possible conflicts or
inconsistencies between proposed IRO—
006—WECC-1 and NERC'’s currently
effective IRO—006—4, as discussed
below. In modifying the regional
Reliability Standard, WECC has
eliminated the reference to the
Mitigation Plan, included in both the
NERC standard, IRO-006—4, and the
currently effective WECC standard. As
mentioned above, the Mitigation Plan
includes nine steps to address
unscheduled flows; steps four and
above requiring varying levels of
curtailments of transactions.
Requirement R1 of proposed IRO-006—
WECGC-1 provides that “[u]pon receiving
a request of Step 4 or greater * * * from
the Transmission Operator of a
Qualified Transfer Path, the Reliability
Coordinator shall approve * * * or
deny that request within five minutes”;
however, steps one through three are no
longer referenced in IRO-006—WECG—-1
or in the related regional Standard TOP—
007-WECC-1.

24. On the other hand, NERC
Reliability Standard IRO-006—4
continues to specifically reference the
Mitigation Plan with regard to
transmission loading relief in the
Western Interconnection. However, the
Mitigation Plan has not been updated to
include the requirement that the
reliability coordinator act on a request
for relief within five minutes, an
improvement contained in WECC'’s
proposed IRO-006—-WECC-1. Likewise,
the Mitigation Plan continues to
reference and require action by
“receivers,” while that term is removed
from the proposed WECC regional
Reliability Standard, in conformance
with the Commission’s directive in the
June 8, 2007 Order.

25. Because of these dichotomies
between the proposed regional
Reliability Standard and the
corresponding NERC Standard, we have
several areas of concern regarding how
the proposed regional Standard would
work in practice to ensure Reliable
Operation in the Western
Interconnection. Specifically, we are
concerned with: (1) How entities will
know whether to follow the national or
regional Standard in a given situation;
(2) WECC’s and NERC’s reliance on
TOP-007-WECC-1 to ensure that
entities manage power flows using steps
one through three of the Mitigation Plan
prior to requesting curtailments; (3) how
the webSAS tool will work with respect
to the national and regional Standard;
and (4) the potential reliability impact
of reliability coordinators’ inability to
request curtailments.
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26. With regard to our first concern,
it is our understanding that in
responding to unscheduled flows on
qualified paths, entities would initially
follow the requirements of the current
regional TOP-007 Reliability Standard
(whichever version is in effect), which
would allow the option of using steps
one through three of the Mitigation
Plan. Although the requirement in the
current regional Reliability Standard
TOP-STD-007-0 does not specifically
require Transmission Operators to
perform steps one through three of the
Mitigation Plan, it requires
Transmission Operators to maintain
flow within Operating Transfer
Capability Limits, which gives the
Transmission Operator the authority to
take whatever actions necessary to
return within its Operating Transfer
Capability Limit or SOL (depending on
the version of the Standard).
Specifically, as described above, the
approved regional Reliability Standard
TOP-STD-007-0 does not allow for
operation exceeding an Operating
Transfer Capability Limit for longer than
a specified period of time. Additionally,
without prejudging the proposal
pending before us in Docket No. RM09—
9-000, we note that proposed regional
Standard TOP-WECC-007-0 does not
allow for operation exceeding an SOL
for longer than a specified period of
time and also requires a transmission
operator to take immediate action to
reduce such flows. Thus, as WECC
explained with respect to the proposed
TOP-007-WECC-1, one of the
Transmission Operator’s options for
ensuring that flows are maintained
within Operating Transfer Capability
Limits is to utilize steps one through
three. Both of these regional Reliability
Standards give the transmission
operator authority to use various means
to ensure that the system is returned to
within an SOL or IROL, including
utilizing the options listed within steps
one through three of the Mitigation Plan
if deemed appropriate. If those steps
prove ineffective, it is our
understanding that a transmission
operator may choose, if the path
qualifies, to request curtailments, which
would require reliability coordinators
and balancing authorities to follow steps
four through nine of the proposed
regional Standard, IRO-006—-WECC-1.
Because of this, we are unclear how the
NERC IRO-006—4 national Reliability
Standard would interact with the
regional Reliability Standards, or if the
national and regional Standards are
duplicative. Accordingly, we request
comment from NERC, WECC, and other
interested entities regarding the

interaction between the differing
requirements contained in the regional
versus national Reliability Standard. We
also seek comment on which of the
Standards’ requirements take
precedence and how NERC envisions
ensuring compliance and consistent
enforcement with regard to the
Standards.

27.In a related vein, NERC indicates
that proposed IRO-006-WECGC-1 is
more stringent than NERC Reliability
Standard IRO—-006 and “goes beyond the
NERC Requirements by establishing a
process to reduce schedules that prevent
potential overloads during the next
operating hour.” 22 However, it is not
clear to the Commission why that same
benefit is not contained in the
Mitigation Plan, which is referenced in
the corresponding NERC Reliability
Standard. The Commission seeks
comment on this matter.

28. Our second concern is that, as
noted above, the portion of the
Mitigation Plan that the Commission
relied upon in determining that the
current regional Reliability Standard
IRO-STD-006—-0 is more stringent than
the NERC Standard was contained
within the procedures for steps one
through three (i.e., use of phase-angle
regulators, series capacitors, and back-
to-back DC lines to mitigate
unscheduled flows before transaction
curtailment), which is no longer
referenced in proposed IRO-006—
WECC-1. The NERC Petition states that
another WECC regional Reliability
Standard, TOP-STD-007-0 or TOP-
007-WECC-1 (whichever is in effect),
works in conjunction with IRO-006—
WECC-1 to ensure these functions are
performed. However, TOP—STD-007-0
requires transmission operators to
ensure that power flows are maintained
within Operating Transfer Capability
Limits, but does not explicitly state that
they must perform steps one through
three of the Mitigation Plan. Similarly,
without prejudging the pending
proposal, it appears that TOP—-007—
WECC-1 generally requires entities to
take action to reduce the actual flow to
within SOL levels in within set time
limits, but does not explicitly require
action based on the specific options set
forth in steps one through three of the
Mitigation Plan. NERC and WECC posit
that TOP—007—-WECC-1 focuses on the
“what” and not the “how.” Nonetheless,
the Commission is concerned whether
WECC'’s reliance on TOP-STD-007-0 or
TOP-007-WECC-1 (whichever is in
effect) is an adequate replacement for
the currently required pre-curtailment
actions set forth and currently required

22 NERC Petition at 11.

in steps one through three of the
Mitigation Plan. We request further
explanation from NERC and WECC on
this issue. Depending upon the response
and comments, the Commission may
determine it is appropriate to direct
NERC and WECC to include references
in IRO-006—WECC-1 to the specific
actions set forth in steps one through
three of the Mitigation Plan.

29. Third, as discussed above, NERC’s
Petition explains that the webSAS tool
uses preprogrammed algorithms to
calculate curtailments and, unless the
reliability coordinator actively denies
the request, webSAS approves the
curtailment within five minutes.23 We
request additional information regarding
how the webSAS program works in
relation to WECC’s proposed IRO-006—
WECC-1, as well as NERC’s currently
effective IRO—-006—4, which is
incorporated by reference in the
Mitigation Plan. For example, we ask
that comments address how the
webSAS program incorporates the
process outlined in the Mitigation Plan.
We also seek comment regarding how
differences between the process detailed
in the Mitigation Plan, which remains
incorporated by reference in NERC’s
IRO-006-4, and the webSAS
programming could create conflicts with
respect to enforcement.

30. Fourth, the Commission is
concerned about the possibility that
automatic approval through the webSAS
tool may occur without reliability
coordinator review, as well as reliability
coordinators’ inability to request
curtailments, and the resultant affect on
reliability. Since, as the NERC Petition
indicated, reliability coordinators are
the only entities with the wide-area
view, it is the Commission’s view that
it is appropriate that reliability
coordinators, as the entity with the
highest level of authority to ensure
reliable operation of the Bulk-Power
System,24 have the ability to act to
ensure reliability if necessary. For
example, this is consistent with a
reliability coordinator’s ability to
initiate relief procedures without first
receiving a request from a transmission
operator as established in NERC
Reliability Standard IRO-001-1 25 and
IRO-006-4.2% We request comment on
these concerns.

23 NERC Petition at 28-29.

24 See NERC Glossary definition of “reliability
coordinator.”

25 Reliability Standard IRO-001-1, Requirement
R3, provides that the reliability coordinator “shall
have clear decision-making authority to act and
direct actions * * * to preserve the integrity and
reliability of the Bulk Electric System.”

26 Reliability Standard IRO-006—4, Requirement
R1 provides that a reliability coordinator
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31. While we believe IRO-006—
WECC-1 generally is acceptable and
responsive to the directives in the June
8, 2007 Order, because of the issues
noted above, we observe that
maintaining both a regional difference
in the national Reliability Standard and
a regional Reliability Standard
addressing unscheduled flows may be
unnecessary and confusing. We believe
it might be more efficient and
appropriate to incorporate all the WECC
rules and procedures with respect to
unscheduled flow mitigation in a single
document. Thus, the Commission
requests comments regarding whether it
should direct WECC to either (1) revise
the Mitigation Plan referenced by IRO—
006—4 to incorporate all the WECC rules
and procedures, thus eliminating the
need for the regional Reliability
Standard; or (2) incorporate all the
WECGC rules and procedures into IRO—
006—-WECC-1 and TOP-007-WECC-1
while eliminating the regional
difference contained in NERC IRO-006—
4.

Summary

32. We propose to approve proposed
regional Reliability Standard IRO-006—
WECC-1 as just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. We also seek
comment from the ERO, WECC, and
other interested entities regarding the
Commission’s specific concerns
discussed above. The Commission may
determine in the Final Rule, after
considering such comments, that it is
appropriate to direct WECC to develop
additional modifications to IRO-006—
WECC-1 and/or to update the
Mitigation Plan.

IV. Information Collection Statement

33. The Office of Management and
Budget (OMB) regulations require
approval of certain information
collection requirements imposed by
agency rules.2? Upon approval of a
collection(s) of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to

the filing requirements of this proposed
rule will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
control number. The Paperwork
Reduction Act (PRA) 28 requires each
Federal agency to seek and obtain OMB
approval before undertaking a collection
of information directed to ten or more
persons, or imposed by agency rules.29

34. The Commission is submitting
these reporting requirements to OMB for
its review and approval under section
3507(d) of the PRA. Comments are
solicited on the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of provided burden
estimates, ways to enhance the quality,
utility, and clarity of the information to
be collected, and any suggested methods
for minimizing the respondent’s burden,
including the use of automated
information techniques.

35. This Notice of Proposed
Rulemaking proposes to approve a new
regional Reliability Standard, IRO-006—
WECC-1, which will replace currently
effective regional Reliability Standard
IRO-STD-006-0 approved by the
Commission on June 8, 2007.3° Rather
than creating entirely new requirements,
the proposed regional Reliability
Standard instead modifies and improves
the existing regional Reliability
Standard governing qualified transfer
path unscheduled flow relief. Thus, this
proposed rulemaking imposes a
minimal additional burden on the
affected entities.

36. The proposed Reliability Standard
does not require responsible entities to
file information with the Commission.
However, it does require responsible
entities to develop, provide, and
maintain certain information for a
specified period of time, subject to
inspection by WECC. Specifically, the
proposed Reliability Standard requires
the reliability coordinator and balancing
authorities to document and maintain
information regarding actions taken in
response to requests to mitigate

unscheduled flow. We believe our
approval of WECC regional Reliability
Standard IRO-006—WECG-1 will result
in a minimal increase in reporting
burdens as compared to current
practices in WECC.

37. Commission approval of proposed
regional Reliability Standard IRO-006—
WECC-1 would make the standard
mandatory and enforceable. Therefore,
the Commission will submit this
proposed rule to OMB for review and
approval of the reporting and
recordkeeping requirements.

Title: FERC 725E, Mandatory
Reliability Standards for the Western
Electric Coordinating Council.

Action: Proposed modification to
FERC-725-E.

OMB Control No.: 1902—0246.

Respondents: Balancing Authorities
and Reliability Coordinator in the
Western Electricity Coordinating
Council (WECC).

Frequency of Responses: On occasion.

Necessity of the Information: This
proposed rule would approve a revised
Reliability Standard modifying the
existing requirement for entities to
respond to requests for curtailment. The
proposed Reliability Standard requires
entities to maintain documentation
evidencing their response to such
requests.

Internal review: The Commission has
reviewed the requirements pertaining to
proposed regional Reliability Standard
IRO-006—WECGC-1 and believes it to be
just, reasonable, not unduly
discriminatory or preferential, and in
the public interest. These requirements
conform to the Commission’s plan for
efficient information collection,
communication and management within
the energy industry. The Commission
has assured itself, by means of internal
review, that there is specific, objective
support for the burden estimates
associated with the information
requirements.

Burden Estimate: The burden for the
requirements in this proposed rule
follow:

) Number of Number of Hours per Total annual
Data collection FERC—725E respondents responses response hours
35 Balancing Authorities and 1 Reliability Coordinator-Reporting Require-
MENT e 36 1 1 36
35 Balancing Authorities and 1 Reliability Coordinator-Recordkeeping Re-
QUIFBIMENT .. 36 1 1 36
TOMAI e e s e e nnnnes | teesnreeessreeesnrrens | aenreesssnressnneennne | eeessseeessneesnnnes 72

experiencing a potential or actual system operating
limit or interconnection reliability operator limit
“shall, with its authority and at its discretion, select
one or more procedures to provide transmission
loading relief.”

275 CFR 1320.11.

2844 U.S.C. 3501-20.

2944 U.S.C. 3502(3)(A)(i), 44 U.S.C. 3507(a)(3), 5
CFR 1320.11. The FERC-725E reporting

requirements originally were approved by OMB on
10/10/2007.

30 North American Electric Reliability Corp., 119
FERC q 61,260.
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38. Total Annual hours for Collection:
36 reporting + 36 recordkeeping = 72
hours.

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these
requirements. It has projected the
average annualized cost to be $5,760, as
shown below:

Reporting = 36 hours @ $120/hour =
$4,320

Recordkeeping = 36 hours @ $40/hour =
$1,440

Total Costs = Reporting ($4,320) +
Recordkeeping ($1,440) = $5,760

39. Interested persons may obtain
information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426
[Attention: Ellen Brown, Office of the
Executive Director, Phone: (202) 502—
8663, fax: (202) 273-0873, e-mail:
DataClearance@ferc.gov]. Comments on
the requirements of the proposed rule
may also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 [Attention: Desk
Officer for the Federal Energy
Regulatory Commission]. For security
reasons, comments should be sent by e-
mail to OMB at:
oira_submission@omb.eop.gov. Please
reference OMB Control Number 1902—
0246 and the docket number of this
proposed rulemaking in your
submission.

V. Environmental Analysis

40. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.31 The actions proposed
here fall within the categorical
exclusion in the Commission’s
regulations for rules that are clarifying,
corrective or procedural, for information
gathering, analysis, and
dissemination.32 Accordingly, neither
an environmental impact statement nor
environmental assessment is required.

VI. Regulatory Flexibility Act Analysis

41. The Regulatory Flexibility Act of
1980 (RFA) 33 generally requires a
description and analysis of final rules
that will have significant economic
impact on a substantial number of small
entities. Most of the entities (i.e.,
reliability coordinators and balancing

310rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. { 30,783 (1987).

3218 CFR 380.4(a)(5).

335 U.S.C. 601-12.

authorities) to which the requirements
of this Rule would apply do not fall
within the definition of small entities.34
The Commission estimates that only 2—
4 of the 35 balancing authorities (or a
maximum of 11.4%) are small. The
proposed Reliability Standard reflects a
modification of existing requirements.
Based on the foregoing, the Commission
certifies that this Rule will not have a
significant impact on a substantial
number of small entities. Accordingly,
no regulatory flexibility analysis is
required.

VII. Comment Procedures

42. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due December 28, 2010.
Comments must refer to Docket No.
RM09-19-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

43. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
Web site at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

44. Commenters that are not able to
file comments electronically must send
an original copy of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street, NE., Washington, DC 20426.

45. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

46. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this

34 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act
(SBA), which defines a “small business concern” as
a business that is independently owned and
operated and that is not dominant in its field of
operation. See 15 U.S.C. 632. According to the SBA,
a small electric utility is defined as one that has a
total electric output of less than four million MWh
in the preceding year.

document via the Internet through
FERC’s Home Page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. Eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

47. From FERC’s Home Page on the
Internet, this information is available on
eLibrary. The full text of this document
is available on eLibrary in PDF and
Microsoft Word format for viewing,
printing, and/or downloading. To access
this document in eLibrary, type the
docket number excluding the last three
digits of this document in the docket
number field.

48. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours from FERC
Online Support at 202—-502-6652 (toll
free at 1-866—208—3676) or e-mail at
ferconlinesupport@ferc.gov, or the
Public Reference Room at (202) 502—
8371, TTY (202) 502—-8659. E-mail the
Public Reference Room at
public.referenceroom@ferc.gov.

By direction of the Commission.

Kimberly D. Bose,

Secretary.

[FR Doc. 2010-27408 Filed 10-28-10; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF EDUCATION

34 CFR Part 668
[Docket ID ED-2010-OPE-0012]
RIN 1840-AD04

Program Integrity: Gainful
Employment; Correction

AGENCY: Office of Postsecondary
Education, Department of Education

ACTION: Notice of public meeting
sessions; correction.

SUMMARY: On October 18, 2010, we
published in the Federal Register (75
FR 63763) a notice announcing public
meeting sessions to receive oral
presentations and to interact with
commenters regarding comments that
were submitted to the Department of
Education in response to its Notice of
Proposed Rulemaking on Program
Integrity: Gainful Employment,
published in the Federal Register on
July 26, 2010 (75 FR 43616).

This document corrects the ending
date for members of the public to
register to attend—only—the public
meeting sessions that is listed in the
October 18, 2010 notice.

FOR FURTHER INFORMATION CONTACT:
Leigh Arsenault, U.S. Department of


mailto:public.referenceroom@ferc.gov
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mailto:ferconlinesupport@ferc.gov
mailto:DataClearance@ferc.gov
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Education, 400 Maryland Avenue, SW.,
room 7E304, Washington, DC 20202.
Telephone: 202—-453-7127 or by e-mail:
Leigh.Arsenault@ed.gov.

If you use a telecommunications
device for the deaf (TDD), call the
Federal Relay Service (FRS), toll free, at
1-800-877—-8339.

SUPPLEMENTARY INFORMATION: Accessible
Format: Individuals with disabilities
can obtain this document in an
accessible format (e.g., braille, large
print, audiotape, or computer diskette)
on request to the program contact
person listed under FOR FURTHER
INFORMATION CONTACT.

Electronic Access to This Document:
You can view this document, as well as
all other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF) on the Internet at the
following site: http://www.ed.gov/news/
fedregister.

To use PDF you must have Adobe
Acrobat Reader, which is available free
at this site.

Note: The official version of this document
is the document published in the Federal
Register. Free Internet access to the official
edition of the Federal Register and the Code
of Federal Regulations is available on GPO
Access at: http://www.gpoaccess.gov/nara/
index.html.

Correction

In proposed rule FR Doc. 10-26180,
beginning on page 67363 in the issue of
October 18, 2010, make the following
correction, in the SUPPLEMENTARY
INFORMATION section. On page 63764, in
the second column, in the eighth and
ninth lines, correct the date to read
“October 29, 2010”.

Dated: October 26, 2010.
Arne Duncan,
Secretary of Education.
[FR Doc. 2010-27415 Filed 10-28-10; 8:45 am]
BILLING CODE 4000-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 1, 13, 80, and 87
[WT Docket No. 10-177; FCC 10-154]

Commercial Radio Operators Rules

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document proposes to
amend our rules concerning commercial
radio operator licenses for maritime and
aviation radio stations who perform
certain functions performed within the

commercial radio operators service, to
determine which rules can be clarified,
streamlined, or eliminated.

DATES: Submit comments on or before
November 29, 2010 and reply comments
are due December 13, 2010.

ADDRESSES: You may submit comments,
identified by WT Docket No. 10-177;
FCC 10-154, by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Federal Communications
Commission’s Web Site: http://
www.fcc.gov/cgb/ecfs/. Follow the
instructions for submitting comments.

® People with Disabilities: Contact the
FCC to request reasonable
accommodations (accessible format
documents, sign language interpreters,
CART, etc.) by e-mail: FCC504@fcc.gov
or phone 202—418-0530 or TTY: 202—
418-0432.

For detailed instructions for submitting
comments and additional information
on the rulemaking process, see the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Stana Kimball, Mobility Division,
Wireless Telecommunications Bureau,
(202) 418-1306, TTY (202) 418-7233.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rulemaking (NPRM), WT
Docket No. 10-177, FCC 10-154,
adopted August 31, 2010, and released
September 8, 2010. The full text of this
document is available for inspection
and copying during normal business
hours in the FCC Reference Center, 445
12th Street, SW., Room CY-A257,
Washington, DC 20554, or by
downloading the text from the
Commission’s Web site at http://
www.fcc.gov/Daily Releases/

Daily Digest/2010/dd100909.html. The
complete text also may be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
Portals II, 445 12th Street, Suite CY—
B402, Washington, DC 20554.
Alternative formats are available for
people with disabilities (Braille, large
print, electronic files, audio format), by
sending an e-mail to FCC504@fcc.gov or
calling the Consumer and Government
Affairs Bureau at (202) 418—0530
(voice), (202) 418—-0432 (TTY).

1. The Commission initiated this
proceeding to amend the Commercial
Radio Operators rules, and related rules
in parts 0, 1, 80, and 87 regarding
certain functions performed by licensed
commercial radio operators (COLEMs).
Specifically, the Commission proposed
in the NPRM to amend the commercial

radio operator rules to: (1) Cease
granting new First and Third Class
Radiotelegraph Operator’s Certificates,
and seek comment on extending the
current five-year license for
radiotelegraph operator certificates to
ten years or the lifetime of the holder;
(2) eliminate prohibitions against
holding two licenses at the same time,
and restrictive endorsements; and

(3) make the COLEMs responsible for
maintaining the question pools for
commercial radio operator
examinations, stop requiring them to
submit examination-related records on a
regular basis, and make additional
administrative changes relating to the
examinations such as recordkeeping,
electronic filing, and submission of
records to the Commission. In the
NPRM, the Commission also seeks
comment on whether and how to
harmonize the part 80 equipment testing
and logging requirements, and proposes
other administrative and editorial
amendments.

I. Procedural Matters

A. Ex Parte Rules—Permit-but-Disclose
Proceeding

2. This is a permit-but-disclose notice
and comment rulemaking proceeding.
Ex parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission’s rules.

B. Comment Dates

3. Pursuant to §§1.415 and 1.419 of
the Commission’s rules, interested
parties may file comments on or before
November 29, 2010, and reply
comments are due December 13, 2010.

4. Commenters may file comments
electronically using the Commission’s
Electronic Comment Filing System
(ECFS), the Federal Government’s
eRulemaking Portal, or by filing paper
copies. Commenters filing through the
ECFS can be sent as an electronic file
via the Internet to http://www.fcc.gov/e-
file/ecfs.html. If multiple docket or
rulemaking numbers appear in the
caption of this proceeding, filers must
transmit one electronic copy for each
docket or rulemaking number
referenced in the caption. In completing
the transmittal screen, commenters
should include their full name, U.S.
Postal Service mailing address, and the
applicable docket or rulemaking
number. Commenters may also submit
an electronic comment by Internet
e-mail. To get filing instructions for
e-mail comments, commenters should
send an e-mail to ecfs@fcc.gov, and
should include the following words in
the body of the message, “get form.”


http://www.fcc.gov/Daily_Releases/Daily_Digest/2010/dd100909.html
http://www.fcc.gov/Daily_Releases/Daily_Digest/2010/dd100909.html
http://www.fcc.gov/Daily_Releases/Daily_Digest/2010/dd100909.html
http://www.gpoaccess.gov/nara/index.html
http://www.gpoaccess.gov/nara/index.html
http://www.ed.gov/news/fedregister
http://www.ed.gov/news/fedregister
http://www.fcc.gov/e-file/ecfs.html
http://www.fcc.gov/e-file/ecfs.html
http://www.fcc.gov/cgb/ecfs/
http://www.fcc.gov/cgb/ecfs/
http://www.regulations.gov
http://www.regulations.gov
mailto:Leigh.Arsenault@ed.gov
mailto:FCC504@fcc.gov
mailto:FCC504@fcc.gov
mailto:ecfs@fcc.gov
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Commenters will receive a sample form
and directions in reply. Commenters
filing through the Federal eRulemaking
Portal http://www.regulations.gov,
should follow the instructions provided
on the Web site for submitting
comments.

5. Commenters who chose to file
paper comments must file an original
and four copies of each comment. If
more than one docket or rulemaking
number appears in the caption of this
proceeding, filers must submit two
additional copies for each additional
docket or rulemaking number. All
filings must be sent to the Commission’s
Secretary, Office of the Secretary,
Federal Communications Commission,
445 12th Street, SW., Room TW-A325,
Washington, DC 20554.

6. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission, as follows: All hand-
delivered paper filings for the
Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St., SW., Room TW-A325,
Washington, DC 20554. All hand
deliveries must be held together with
rubber bands or fasteners. Envelopes
must be disposed of before entering the
building. The filing hours at this
location are 8 a.m. to 7 p.m. Commercial
overnight mail (other than U.S. Postal
Service Express Mail and Priority Mail)
must be sent to 9300 East Hampton
Drive, Capitol Heights, MD 20743. U.S.
Postal Service first-class mail, Express
Mail, and Priority Mail should be
addressed to 445 12th Street, SW.,
Washington, DC 20554.

C. Paperwork Reduction Act

7. This document contains proposed
modified information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general
public and the Office of Management
and Budget (OMB) to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might further reduce the “information
collection burden for small business
concerns with fewer than 25
employees.”

II. Initial Regulatory Flexibility
Analysis

8. As required by the Regulatory
Flexibility Act (RFA), the Commission
has prepared this Initial Regulatory
Flexibility Analysis (IRFA) of the
possible significant economic impact on
small entities by the policies and rules
proposed in the NPRM in this
proceeding. Written public comments
are requested on this IRFA. Comments
must be identified as responses to the
IRFA and must be filed by the deadlines
for comments as provided in paragraph
28 in the NPRM. The Commission will
send a copy of the NPRM, including the
IRFA, to the Chief Counsel for Advocacy
of the U.S. Small Business
Administration. In addition, the NPRM
and IRFA (or summaries thereof) will be
published in the Federal Register.

Need for, and Objectives of, the
Proposed Rules

3. We believe it appropriate to review
our regulations in relating commercial
radio operators to determine which
rules can be clarified, streamlined or
eliminated. In the NPRM, we seek
comment on miscellaneous
amendments that are intended to clarify
part 13 rules, including the elimination
of rules that refer to outdated services,
equipment, and technology. In addition,
the NPRM seeks comment on proposed
editorial changes to rules contained in
parts 0, 1, 80, and 87 that relate to
commercial radio operator services. We
also solicit comment on any other
changes, corrections, or clarifications of
the rules governing commercial radio
operators that commenters believe are
needed.

Legal Basis for Proposed Rules

4. The proposed action is authorized
under sections 4(i), 303(r), and 403 of
the Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 303(r), and
403.

Description and Estimate of the Number
of Small Entities to Which the Proposed
Rules Will Apply

5. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted. The RFA generally
defines the term “small entity” as having
the same meaning as the terms “small
business,” “small organization,” and
“small governmental jurisdiction.” In
addition, the term “small business” has
the same meaning as the term “small
business concern” under the Small
Business Act. A small business concern
is one which: (1) Is independently
owned and operated; (2) is not

dominant in its field of operation; and
(3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

6. Commercial radio licenses are
issued only to individuals. Individuals
are not “small entities” under the RFA.

7. Individual licensees are tested by
commercial operator license
examination managers (COLEMs). The
Commission has not developed a
definition for a small business or small
organization that is applicable for
COLEMs. The RFA defines the term
“small organization” as meaning “any
not-for-profit enterprise which is
independently owned and operated and
is not dominant in its field * * *.” All
of the COLEM organizations would
appear to meet the RFA definition for
small organizations.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

8. There are no projected reporting,
recordkeeping or other compliance
requirements.

Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

9. The RFA requires an agency to
describe any significant alternatives that
it has considered in reaching its
proposed approach, which may include
the following four alternatives: (1) The
establishment of differing compliance or
reporting requirements or timetables
that take into account the resources
available to small entities; (2) the
clarification, consolidation, or
simplification of compliance or
reporting requirements under the rule
for small entities; (3) the use of
performance, rather than design
standards; and (4) an exemption from
coverage of the rule, or any part thereof,
for small entities.

10. We believe the changes proposed
in the NPRM will promote flexibility
and more efficient use of the spectrum,
without creating administrative burdens
on the Commission, COLEMs, or
individual licensees. Many of the
proposed changes constitute
clarification of existing requirements or
elimination of reporting requirements
and other rules that are outdated. In this
NPRM, we seek comment on our
proposals to modify the rules. Among
others, we seek comment on our
proposal to require COLEMs to maintain
the pool of questions for commercial
radio operator license examinations. We
believe that this would reduce
administrative burden on the
Commission and speed up the question
pool revision process, without overly
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burdening COLEMs which already
cooperate in creating new question
pools. To codify the current business
practice of the majority of COLEMs, we
seek comment on our proposal to
require COLEMs to file applications on
behalf of individual applicants
electronically. We believe that this too
would reduce administrative burden on
the Commission, without burdening
COLEMs.

Federal Rules That May Duplicate,
Overlap, or Conflict With the Proposed
Rules

11. None.

III. Ordering Clauses

12. The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
the NPRM, including the Initial
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects
47 CFR Part 0

Organization and functions
(Government agencies).

47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Telecommunications.

47 CFR Parts 13 and 80
Communications equipment, Radio.
47 CFR Part 87
Air transportation, Communications
equipment, Radio.
Federal Communications Commission.

Marlene H. Dortch,
Secretary.

Proposed Rule Changes

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
parts 0, 1, 13, 80, and 87 as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for part 0
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155, 225, unless
otherwise noted.

2. Section 0.483 is amended by
revising paragraph (b) to read as follows:

§0.483 Applications for amateur or
commercial radio operator licenses.
* * * * *

(b) Application filing procedures for
commercial radio operator licenses are
set forth in part 13 of this chapter.

§0.489 [Removed]
3. Remove §0.489.

PART 1—PRACTICE AND
PROCEDURE

4. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 157, 225, 303(r), and
309.

5. Section 1.85 is revised to read as
follows:

§1.85 Suspension of operator licenses.

Whenever grounds exist for
suspension of an operator license, as
provided in section 303(m) of the
Communications Act, the Chief of the
Wireless Telecommunications Bureau,
with respect to amateur and commercial
radio operator licenses, may issue an
order suspending the operator license.
No order of suspension of any operator’s
license shall take effect until 15 days’
notice in writing of the cause for the
proposed suspension has been given to
the operator licensee, who may make
written application to the Commission
at any time within the said 15 days for
a hearing upon such order. The notice
to the operator licensee shall not be
effective until actually received by him,
and from that time he shall have 15 days
in which to mail the said application. In
the event that physical conditions
prevent mailing of the application
before the expiration of the 15-day
period, the application shall then be
mailed as soon as possible thereafter,
accompanied by a satisfactory
explanation of the delay. Upon receipt
by the Commission of such application
for hearing, said order of suspension
shall be designated for hearing by the
Chief, Wireless Telecommunications
Bureau and said suspension shall be
held in abeyance until the conclusion of
the hearing. Upon the conclusion of said
hearing, the Commission may affirm,
modify, or revoke said order of
suspension. If the license is ordered
suspended, the operator shall send his
operator license to the Mobility
Division, Wireless Telecommunications
Bureau, in Washington, DC, on or before
the effective date of the order, or, if the
effective date has passed at the time
notice is received, the license shall be
sent to the Commission forthwith.

PART 13—COMMERCIAL RADIO
OPERATORS

6. The authority citation for part 13
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082 as amended; 47 U.S.C. 154, 303.

7. Section 13.7 is amended by revising
paragraphs (b)(1) through (b)(3), and
paragraph (c) to read as follows:

§13.7 Classification of operator licenses
and endorsements.

* * * * *

(b) * ok %

(1) First Class Radiotelegraph
Operator’s Certificate. Beginning [date
reserved], no applications for new First
Class Radiotelegraph Operator’s
Certificates will be accepted for filing.

(2) Radiotelegraph Operator’s
Certificate (formerly Second Class
Radiotelegraph Operator’s Certificate).

(3) Third Class Radiotelegraph
Operator’s Certificate (radiotelegraph
operator’s special certificate). Beginning
[date reserved], no applications for new
Third Class Radiotelegraph Operator’s

Certificates will be accepted for filing.

(c) There are three license
endorsements affixed by the FCC to
provide special authorizations or
restrictions. Endorsements may be
affixed to the license(s) indicated in
parentheses.

(1) Ship Radar Endorsement
(Radiotelegraph Operator Certificate,
First and Second Class Radiotelegraph
Operator’s Certificates, General
Radiotelephone Operator License,
GMDSS Radio Maintainer’s License).

(2) Six Months Service Endorsement
(Radiotelegraph Operator Certificate,
First and Second Class Radiotelegraph
Operator’s Certificates).

(3) Restrictive endorsements relating
to physical disability, English language
or literacy waivers, or other matters (all

licenses).
* * * * *

8. Section 13.8 is amended by revising
paragraphs (a) and (b) to read as follows:

§13.8 Authority conveyed.

* * * * *

(a) First Class Radiotelegraph
Operator’s Certificate conveys all of the
operating authority of the
Radiotelegraph Operator’s Certificate,
the Second Class Radiotelegraph
Operator’s Certificate, the Third Class
Radiotelegraph Operator’s Certificate,
the Restricted Radiotelephone Operator
Permit, and the Marine Radio Operator
Permit.

(b) Radiotelegraph Operator’s
Certificate is equivalent to Second Class
Radiotelegraph Operator’s Certificate.
Second Class Radiotelegraph Operator’s
Certificate conveys all of the operating
authority of the Third Class
Radiotelegraph Operator’s Certificate,
the Restricted Radiotelephone Operator
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Permit, and the Marine Radio Operator
Permit.

9. Section 13.9 is amended by revising
paragraphs (b), (c), and (f)(4) to read as
follows:

§13.9 Eligibility and application for new
license or endorsement.

(b) Each application for a new General
Radiotelephone Operator License,
Marine Radio Operator Permit,
Radiotelegraph Operator’s Certificate,
Ship Radar Endorsement, Six Months
Service Endorsement, GMDSS Radio
Operator’s License, Restricted GMDSS
Radio Operator’s License, GMDSS Radio
Maintainer’s License, GMDSS Radio
Operator/Maintainer License, Restricted
Radiotelephone Operator Permit, or
Restricted Radiotelephone Operator
Permit-Limited Use must be filed on
FCC Form 605 in accordance with
§ 1.913 of this chapter.

(c) Each application for a new General
Radiotelephone Operator License,
Marine Radio Operator Permit,
Radiotelegraph Operator’s Certificate,
Ship Radar Endorsement, GMDSS Radio
Operator’s License, Restricted GMDSS
Radio Operator’s License, GMDSS Radio
Maintainer’s License, or GMDSS Radio
Operator/Maintainer License must be
accompanied by the required fee, if any,
and submitted in accordance with
§ 1.913 of this chapter. The application
must include an original PPC(s) from a
COLEM(s) showing that the applicant
has passed the necessary examination
element(s) within the previous 365 days
when the applicant files the application.
If a COLEM files the application
electronically on behalf of the applicant,
an original PPC(s) is not required.
However, the COLEM must keep the
PPC(s) on file for a period of 1 year.

* * * * *
* k *

(4) The applicant held a FCC-issued
Radiotelegraph Operator’s Certificate,
First Class Radiotelegraph Operator’s
Certificate, or Second Class
Radiotelegraph Operator’s Certificate
during this entire six month qualifying
period; and

10. Section 13.10 is revised to read as
follows:

§13.10 Licensee address.

In accordance with § 1.923 of this
chapter all applicants (except applicants
for a Restricted Radiotelephone
Operator Permit and applicants for a
Restricted Radiotelephone Operator
Permit—Limited Use) must specify an
address where the applicant can receive
mail delivery by the United States

Postal Service. Suspension of the
operator license or permit may result
when correspondence from the FCC is
returned as undeliverable because the
applicant failed to provide the correct
mailing address.

11. Section 13.11 is revised to read as
follows:

§13.11 Holding more than one commercial
radio operator license.

Each person who is not legally
eligible for employment in the United
States, and certain other persons who
were issued permits prior to September
13, 1982, may hold two Restricted
Radiotelephone Operator Permits
simultaneously when each permit
authorizes the operation of a particular
station or class of stations.

12. Section 13.13 is amended by
revising paragraphs (a), (b), and (d) to
read as follows:

§13.13 Application for a renewed or
modified license.

(a) Each application to renew a
Radiotelegraph Operator’s Certificate,
First Class Radiotelegraph Operator’s
Certificate, Second Class Radiotelegraph
Operator’s Certificate, or Third Class
Radiotelegraph Operator’s Certificate
must be made on FCC Form 605. The
application must be accompanied by the
appropriate fee and submitted in
accordance with § 1.913 of this chapter.
(Beginning [date reserved]; First and
Second Class Radiotelegraph Operator’s
Certificates will be renewed as
Radiotelegraph Operator’s Certificates.)

(b) If a license expires, application for
renewal may be made during a grace
period of five years after the expiration
date without having to retake the
required examinations. The application
must be accompanied by the required
fee and submitted in accordance with
§1.913 of this chapter. During the grace
period, the expired license is not valid.
A license renewed during the grace
period will be effective as of the date of
the renewal. Licensees who fail to
renew their licenses within the grace
period must apply for a new license and
take the required examination(s).
(Beginning [date reserved]; no
applications for new First Class
Radiotelegraph Operator’s Certificates or
Third Class Radiotelegraph Operator’s
Certificates will be accepted for filing.)
* * * * *

(d) Provided that a person’s
commercial radio operator license was
not revoked, or suspended, and is not
the subject of an ongoing suspension
proceeding, a person holding a General
Radiotelephone Operator License,
Marine Radio Operator Permit,
Radiotelegraph Operator’s Certificate,

First Class Radiotelegraph Operator’s
Certificate, Second Class Radiotelegraph
Operator’s Certificate, Third Class
Radiotelegraph Operator’s Certificate,
GMDSS Radio Operator’s License,
GMDSS Radio Maintainer’s License, or
GMDSS Radio Operator/Maintainer
License, who has an application for
another commercial radio operator
license which has not yet been acted
upon pending at the FCC and who holds
a PPC(s) indicating that he or she passed
the necessary examination(s) within the
previous 365 days, is authorized to
exercise the rights and privileges of the
license for which the application is
filed. This temporary conditional
operating authority is valid for a period
of 90 days from the date the application
is received. This temporary conditional
operating authority does not relieve the
licensee of the obligation to comply
with the certification requirements of
the Standards of Training, Certification
and Watchkeeping (STCW) Convention.
The FCC, in its discretion, may cancel
this temporary conditional operating

authority without a hearing.
* * * * *

13. Section 13.15 is amended by
revising paragraph (a) to read as follows:

§13.15 License term.

(a) Radiotelegraph Operator’s
Certificates, First Class Radiotelegraph
Operator’s Certificates, Second Class
Radiotelegraph Operator’s Certificates,
and Third Class Radiotelegraph
Operator’s Certificates are normally
valid for a term of five years from the
date of issuance.

* * * * *

14. Section 13.17 is amended by
revising paragraphs (b) and (c), and by
removing paragraph (d) and
redesignating paragraph (e) as paragraph
(d) to read as follows:

§13.17 Replacement license.
* * * * *

(b) Each application for a replacement
General Radiotelephone Operator
License, Marine Radio Operator Permit,
Radiotelegraph Operator Certificate,
First Class Radiotelegraph Operator’s
Certificate, Second Class Radiotelegraph
Operator’s Certificate, Third Class
Radiotelegraph Operator’s Certificate,
GMDSS Radio Operator’s License,
Restricted GMDSS Radio Operator’s
License, GMDSS Radio Maintainer’s
License, or GMDSS Radio Operator/
Maintainer License must be made on
FCC Form 605 and must include a
written explanation as to the
circumstances involved in the loss,
mutilation, or destruction of the original
document.
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(c) Each application for a replacement
Restricted Radiotelephone Operator
Permit or Restricted Radiotelephone
Operator Permit-Limited Use must be on
FCC Form 605.

* * * * *

15. Section 13.201 is amended by
revising paragraphs (b) (1) through (b)(7)
to read as follows:

§13.201 Qualifying for a commercial
operator license or endorsement.

(b) * % %

(1) Radiotelegraph Operator’s
Certificate.

(i) Telegraphy Elements 1 and 2;

(ii) Written Elements 1, 5, and 6.

(2) General Radiotelephone Operator
License: Written Elements 1 and 3.

(3) Marine Radio Operator Permit:
Written Element 1.

(4) GMDSS Radio Operator’s License:
Written Elements 1 and 7, or a Proof of
Passing Certificate (PPC) issued by the
United States Coast Guard or its
designee representing a certificate of
competency from a Coast Guard-
approved training course for a GMDSS
endorsement.

(5) Restricted GMDSS Radio Operator
License: Written Elements 1 and 7R, or
a Proof of Passing Certificate (PPC)
issued by the United States Coast Guard
or its designee representing a certificate
of competency from a Coast Guard-
approved training course for a GMDSS
endorsement.

(6) GMDSS Radio Maintainer’s
License: Written Elements 1, 3, and 9.

(7) Ship Radar Endorsement: Written
Element 8.

16. Section 13.203 is amended by
revising paragraphs (a)(1) and (a)(2), and
by removing paragraphs (b)(3) and (b)(4)
to read as follows:

§13.203 Examination elements.

(a) * % %

(1) Element 1: Basic radio law and
operating practice with which every
maritime radio operator should be
familiar. Questions concerning
provisions of laws, treaties, regulations,
and operating procedures and practices
generally followed or required in
communicating by means of
radiotelephone stations.

(2) Element 3: General
radiotelephone. Questions concerning
electronic fundamentals and techniques
required to adjust, repair, and maintain
radio transmitters and receivers at
stations licensed by the FCC in the

aviation and maritime radio services.
* * * * *

17. Section 13.209 is amended by
revising paragraph (d), removing
paragraph (e), redesignating paragraphs
(f) through (j) as paragraphs (e) through
(i), and by revising newly redesignated
paragraph (h) to read as follows:

§13.209 Examination procedures.
* * * * *

(d) Passing a telegraphy examination.
Passing a telegraphy receiving
examination is adequate proof of an
examinee’s ability to both send and
receive telegraphy. The COLEM,
however, may also include a sending
segment in a telegraphy examination.

(1) To pass a receiving telegraphy
examination, an examinee is required to
receive correctly the message by ear, for
a period of 1 minute without error at the
rate of speed specified in § 13.203(b).

(2) To pass a sending telegraphy
examination, an examinee is required to
send correctly for a period of one
minute at the rate of speed specified in
§13.203(b).

* * * * *

(h) No applicant who is eligible to
apply for any commercial radio operator
license shall, by reason of any physical
disability, be denied the privilege of
applying and being permitted to attempt
to prove his or her qualifications (by
examination if examination is required)
for such commercial radio operator
license in accordance with procedures
established by the COLEM.

* * * * *

18. Section 13.211 is amended by
revising paragraph (e) to read as follows:

§13.211 Commercial radio operator
license examination.
* * * * *

(e) Within 3 business days of
completion of the examination
element(s), the COLEM must provide
the results of the examination to the
examinee and the COLEM must issue a
PPC to an examinee who scores a

passing grade on an examination
element.
* * * * *

19. Section 13.213 is amended by
adding paragraph (g) to read as follows:

§13.213 COLEM qualifications.

* * * * *

(g) Submit applications that it files on
behalf of applicants electronically via
the Commission’s Universal Licensing
System.

20. Section 13.215 is revised to read
as follows:

§13.215 Question pools.

All COLEMs must cooperate in
maintaining one question pool for each
written examination element. Each
question pool must contain at least 5
times the number of questions required
for a single examination. Each question
pool must be published and made
available to the public prior to its use
for making a question set.

PART 80—STATIONS IN THE
MARITIME SERVICES

21. The authority citation for part 80
continues to read as follows:

Authority: Secs. 4, 303, 307(e), 309, and
332, 48 Stat. 1066, 1082, as amended; 47
U.S.C. 154, 303, 307(e), 309, and 332, unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amended; 47
U.S.C. 151-155, 301-609; 3 UST 3450, 3 UST
4726, 12 UST 2377.

22. Section 80.59 is amended by
revising the note and the table in
paragraph (a)(1) and paragraph (b) to
read as follows:

§80.59 Compulsory ship inspections.
(a) * *x %
(1) * x %

Note to paragraph (a)(1): Nothing in this
section prohibits Commission inspectors
from inspecting ships. The mandatory
inspection of U.S. vessels must be conducted
by an FCC-licensed technician holding an
FCC General Radiotelephone Operator
License, GMDSS Radio Maintainer’s License,
Radiotelegraph Operator’s Certificate, Second
Class Radiotelegraph Operator’s Certificate,
or First Class Radiotelegraph Operator’s
Certificate in accordance with the following
table:
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Minimum class of FCC license required by private sector technician to conduct
inspection—only one license required
Radiotelegraph
Category of vessel General radiotele- GMDSS radio operators certifi- First class radio-
h PSR cate (formerly sec-
phone operator maintainer’s ond class radio- telegraph opera-
license license telegraph opera- tor’s certificate
tor’s certificate)
Radiotelephone equipped vessels subject to 47 CFR part 80,
SUDPAM R OF' S ..ottt s S v v S
GMDSS equipped vessels subject to 47 CFR part 80, sub-
PAM W oo ene s enes s enee s nessenaesennens | sereeeseseesineetesenesnines N s | s
* * * * *

(b) Inspection and certification of a
ship subject to the Great Lakes
Agreement. The FCC will not inspect
Great Lakes Agreement vessels. An
inspection and certification of a ship
subject to the Great Lakes Agreement
must be made by a technician holding
one of the following: an FCC General
Radiotelephone Operator License, a
GMDSS Radio Maintainer’s License, a
Radiotelegraph Operator’s Certificate, a
Second Class Radiotelegraph Operator’s
Certificate, or a First Class
Radiotelegraph Operator’s Certificate.
The certification required by § 80.953
must be entered into the ship’s log. The
technician conducting the inspection
and providing the certification must not
be the vessel’s owner, operator, master,
or an employee of any of them.
Additionally, the vessel owner,
operator, or ship’s master must certify
that the inspection was satisfactory.
There are no FCC prior notice
requirements for any inspection
pursuant to § 80.59(b).

* * * * *

23. Section 80.151 is amended by
adding paragraphs (b)(9) through (b)(11)
and by revising paragraphs (c)(1)
through (c)(3) to read as follows:

§80.151 Classification of operator
licenses and endorsements.
* * * * *

(b) * x %

(9) T-3. Third Class Radiotelegraph
Operator’s Certificate (radiotelegraph
operator’s special certificate). Beginning
[date reserved], no applications for new
Third Class Radiotelegraph Operator’s
Certificates will be accepted for filing.

(10) T. Radiotelegraph Operator’s
Certificate (formerly T—2, Second Class
Radiotelegraph Operator’s Certificate).

(11) T-1. First Class Radiotelegraph
Operator’s Certificate. Beginning [date
reserved], no applications for new First
Class Radiotelegraph Operator’s
Certificates will be accepted for filing.

(C) * k%

(1) Ship Radar endorsement
(Radiotelegraph Operator’s Certificate,

First Class Radiotelegraph Operator’s
Certificate, Second Class Radiotelegraph
Operator’s Certificate, General
Radiotelephone Operator License).

(2) Six Months Service endorsement
(Radiotelegraph Operator’s Certificate,
First Class Radiotelegraph Operator’s
Certificate, and Second Class
Radiotelegraph Operator’s Certificate).

(3) Restrictive endorsements; relating
to physical disabilities, English
language or literacy waivers, or other
matters (all licenses).

24. Section 80.157 is revised to read
as follows:

§80.157 Radio officer defined.

A radio officer means a person
holding a Radiotelegraph Operator’s
Certificate, First Class Radiotelegraph
Operator’s Certificate, or Second Class
Radiotelegraph Operator’s Certificate
issued by the Commission, who is
employed to operate a ship radio station
in compliance with Part II of Title II of
the Communications Act. Such a person
is also required to be licensed as a radio
officer by the U.S. Coast Guard when
employed to operate a ship
radiotelegraph station.

25. Section 80.159 is amended by
revising paragraphs (a) and (b) to read
as follows:

§80.159 Operator requirements of Title I
of the Communications Act and the Safety
Convention.

(a) Each telegraphy passenger ship
equipped with a radiotelegraph station
in accordance with Part II of Title III of
the Communications Act must carry two
radio officers holding a Radiotelegraph
Operator’s Certificate, First Class
Radiotelegraph Operator’s Certificate, or
Second Class Radiotelegraph Operator’s
Certificate.

(b) Each cargo ship equipped with a
radiotelegraph station in accordance
with Part II of Title II of the
Communications Act and which has a
radiotelegraph auto alarm must carry a
radio officer holding a Radiotelegraph
Operator’s Certificate, First Class
Radiotelegraph Operator’s Certificate, or

Second Class Radiotelegraph Operator’s
Certificate who has had at least six
months service as a radio officer on
board U.S. ships. If the radiotelegraph
station does not have an auto alarm, a
second radio officer who holds a
Radiotelegraph Operator’s Certificate,
First Class Radiotelegraph Operator’s
Certificate, or Second Class
Radiotelegraph Operator’s Certificate
must be carried.

26. Section 80.169 is amended by
revising paragraphs (a) and (b) to read
as follows:

§80.169 Operators required to adjust
transmitters or radar.

(a) All adjustments of radio
transmitters in any radiotelephone
station or coincident with the
installation, servicing, or maintenance
of such equipment which may affect the
proper operation of the station, must be
performed by or under the immediate
supervision and responsibility of a
person holding a Radiotelegraph
Operator’s Certificate, First Class
Radiotelegraph Operator’s Certificate,
Second Class Radiotelegraph Operator’s
Certificate, or General Radiotelephone
Operator License.

(b) Only persons holding a
Radiotelegraph Operator’s Certificate,
First Class Radiotelegraph Operator’s
Certificate, or Second Class
Radiotelegraph Operator’s Certificate
must perform such functions at
radiotelegraph stations transmitting
Morse code.

* * * * *

27. Section 80.203 is amended by
revising paragraph (b)(3) introductory
text to read as follows:

§80.203 Authorization of transmitters for
licensing.

(b) * * *

(3) Except as provided in paragraph
(b)(4) of this section, programming of
authorized channels must be performed
only by a person holding a
Radiotelegraph Operator’s Certificate,
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First Class Radiotelegraph Operator’s
Certificate, Second Class Radiotelegraph
Operator’s Certificate, or General
Radiotelephone Operator License using

any of the following procedures:

28. Section 80.409 is amended by
revising paragraph (f)(1)(i)(E) to read as
follows:

§80.409 Station logs.
* * * * *

( * % *

(1) * *x %

(i) EE

(E) The inspector’s signed and dated
certification that the vessel meets the
requirements of the Communications
Act and, if applicable, the Safety
Convention and the Bridge-to-Bridge
Act contained in subparts R, S, U, or W
of this part and has successfully passed

the inspection.
* * * * *

29. Section 80.953 is amended by

revising paragraph (b) introductory text
to read as follows:

§80.953 Inspection and certification.
* * * * *

(b) An inspection and certification of
a ship subject to the Great Lakes
Agreement must be made by a
technician holding one of the following:
A General Radiotelephone Operator
License, a GMDSS Radio Maintainer’s
License, a Radiotelegraph Operator’s
Certificate, a Second Class
Radiotelegraph Operator’s Certificate, or
a First Class Radiotelegraph Operator’s
Certificate. Additionally, the technician
must not be the vessel’s owner,
operator, master, or an employee of any
of them. The results of the inspection

must be recorded in the ship’s
radiotelephone log and include:
* * * * *

30. Section 80.1005 is revised to read
as follows:

§80.1005 Inspection of station.

The bridge-to-bridge radiotelephone
station will be inspected on vessels
subject to regular inspections pursuant
to the requirements of Parts II and IIT of
Title II of the Communications Act, the
Safety Convention or the Great Lakes
Agreement at the time of the regular
inspection. If after such inspection, the
Commission determines that the Bridge-
to-Bridge Act, the rules of the
Commission and the station license are
met, an endorsement will be made on
the appropriate document. The validity
of the endorsement will run
concurrently with the period of the
regular inspection. Each vessel must
carry a certificate with a valid
endorsement while subject to the
Bridge-to-Bridge Act. All other bridge-
to-bridge stations will be inspected from
time to time. An inspection of the
bridge-to-bridge station on a Great Lakes
Agreement vessel must normally be
made at the same time as the Great
Lakes Agreement inspection is
conducted by a technician holding one
of the following: A General
Radiotelephone Operator License, a
GMDSS Radio Maintainer’s License, a
Radiotelegraph Operator’s Certificate, a
Second Class Radiotelegraph Operator’s
Certificate, or a First Class
Radiotelegraph Operator’s Certificate.
Additionally, the technician must not be
the owner, operator, master, or an
employee of any of them. Ships subject
to the Bridge-to-Bridge Act may, in lieu

of an endorsed certificate, certify
compliance in the station log required
by § 80.409(f).

PART 87—AVIATION SERVICES

31. The authority citation for part 87
continues to read as follows:

Authority: 47 U.S.C. 154, 303 and 307(e),
unless otherwise noted.

32. Section 87.87 is amended by
revising paragraphs (b)(1), (b)(2), and
(b)(4) to read as follows:

§87.87 Classification of operator licenses
and endorsements.

* * * * *

(b) * * *

(1) T-1 First Class Radiotelegraph
Operator’s Certificate. Starting thirty
days after the date of publication in the
Federal Register of a Report and Order
in WT Docket No. 10-177, adopting this
rule, no applications for new First Class
Radiotelegraph Operator’s Certificates
will be accepted for filing.

(2) T Radiotelegraph Operator’s
Certificate (formerly T-2 Second Class
Radiotelegraph Operator’s Certificate).

* * * * *

(4) T-3 Third Class Radiotelegraph
Operator’s Certificate (radiotelegraph
operator’s special certificate). Starting
thirty days after the date of publication
in the Federal Register of a Report and
Order in WT Docket No. 10-177,
adopting this rule, no applications for
new Third Class Radiotelegraph
Operator’s Certificates will be accepted
for filing.

* * * * *

[FR Doc. 2010-26263 Filed 10-28-10; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 26, 2010.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used;

(c) ways to enhance the quality, utility
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to

the collection of information unless it
displays a currently valid OMB control
number.

Risk Management Agency

Title: General Administrative
Regulations; Subpart V—Submission of
Policies, Provisions of Policies and
Rates of Premium.

OMB Control Number: 0563—-0064.

Summary of Collections: The Federal
Crop Insurance Corporation (FCIC)
amends the procedures for the
submission of policies, plans of
insurance, or other rates or premium by
insurance companies, entities or other
persons. Public Law 96-365 provided
for nationwide expansion of a
comprehensive crop insurance program.
The Federal Crop Insurance Act, as
amended, expanded the role of the crop
insurance to be the principal tool for
risk management by producers of farm
products and required that the crop
insurance program operate on an
actuarially sound basis. It provides for
independent reviews of insurance
products by persons experienced as
actuaries and in underwriting. The Act
was further amended in 2008 to provide
the opportunity for the submission of a
concept proposal to the FCIC Board of
Directors (Board) for approval for
advance payment of estimated research
and development expenses.

Need and Use of the Information: An
applicant has the option to submit a
concept proposal or a submission
package for a crop insurance product
and have it presented to the Board. The
Board will review an applicant’s
submissions to determine, if the
interests of agricultural producers and
taxpayers are protected; the submission
is actuarially appropriate; appropriate
insurance principles are followed; the
requirements of the Act are met; and
that sound, reasonable and appropriate
underwriting principals are followed. If
the information is incomplete, the
submission will be disapproved.

Description of Respondents: Business
or other-for-profit.

Number of Respondents: 556.

Frequency of Responses:
Recordkeeping: Reporting; Other.

Total Burden Hours: 122,648.

Risk Management Agency

Title: Community Outreach and
Assistance Partnership Program.
OMB Control Number: 0563—-0066.

Summary of Collection: The Federal
Crop Insurance Act of 2002 authorizes
the Federal Crop Insurance Corporation
(FCIC) to enter into partnerships with
public and private entities for the
purpose of increasing the availability of
risk management tools for producers of
agricultural commodities. The Risk
Management Agency has developed
procedures for the preparation,
submission and evaluation of
applications for partnership agreements
that will be used to provide outreach
and assistance to underserved
producers, farmers, ranchers and
women, limited resource, socially
disadvantaged.

Need and Use of the Information:
Applicants are required to submit
materials and information necessary to
evaluate and rate the merit of proposed
projects and evaluate the capacity and
qualification of the organization to
complete the project. The application
package should include: A project
summary and narrative, a statement of
work, a budget narrative and OMB grant
forms. RMA and review panel will
evaluate and rank applicants as well as
use the information to properly
document and protect the integrity of
the process used to select applications
for funding.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit; State, Local, or Tribal
Government.

Number of Respondents: 120.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 1,280.

Risk Management Agency

Title: Risk Management and Crop
Insurance Education; Activity Log.

OMB Control Number: 0563-0070.

Summary of Collection: The Federal
Crop Insurance Act, Title 7 U.S.C.
Chapter 36 Section 1508(k) authorizes
the Federal Crop Insurance Corporation
(FCIC) to establish crop insurance
education and information programs in
States that have been historically
underserved by Federal Crop insurance
program (7 U.S.C. 1524(a)(2)) and
provide agricultural producers with
training opportunities in risk
management. The Risk Management
Agency (RMA) refers to these three
programs as the Community Outreach
and Assistance Partnership, Targeted
States and Small Sessions programs
available to carry out certain risk
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management education provisions of the
Federal Crop Insurance Act.

Need and Use of the Information:
RMA will use Form RMA-300, Activity
Log, to collect information to monitor
certain educational activities.
Agreement holders are required to
record specific information about each
educational activity conducted under
the agreement in an Activity Log and
submit as part of the required quarterly
progress report. In addition, RMA will
use information provided by agreement
holders to ensure that funded
educational projects are progressing.

Description of Respondents: Not-for-
profit institutions; Business or other for-
profit; State, Local, or Tribal
Government.

Number of Respondents: 167.

Frequency of Responses: Reporting:
Quarterly.

Total Burden Hours: 736.

Charlene Parker,

Departmental Information Clearance Officer.
[FR Doc. 2010-27376 Filed 10-28-10; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

October 26, 2010.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments
regarding (a) Whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques and other forms of
information technology should be
addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Comments regarding these
information collections are best assured

of having their full effect if received
within 30 days of this notification.

Copies of the submission(s) may be
obtained by calling (202) 720-8681.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Forest Service

Title: Federal and Non-Federal
Financial Assistance Instruments.

OMB Control Number: 0596—-0217.

Summary of Collection: In order to
carry out specific Forest Service (FS)
activities, Congress created several
authorities to assist the Agency in
carrying out its mission. Authorized by
the Federal Grants and Cooperative
Agreements Act, the FS issues Federal
Financial Assistance awards, (i.e., grants
and cooperative agreements). Agency
specific authorities and appropriations
also support use of Federal Financial
Assistance awards. Information is
collected from individuals; non-profit
and for-profit institutions; institutions
of higher education and State, local, and
Native American Tribal governments
etc. Multiple options are available for
respondents to respond including forms,
non-forms, electronically, face-to-face,
by telephone and over the Internet.

Need and Use of the Information:
From the pre-award to the close-out
stage, FS will collect information from
respondents on forms, via e-mails,
meetings, and telephone calls. Using
various forms respondents will describe
the type of project, project scope,
financial plan and other factors.
Without this information the FS would
not be able to develop, implement,
monitor and administer these
agreements.

Description of Respondents: Business
or other for-profit; Not-for-profit
Institutions; State, Local or Tribal
Government.

Number of Respondents: 13,014.
Frequency of Responses:

Recordkeeping; Reporting: On occasion.
Total Burden Hours: 39,352.

Charlene Parker,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2010-27394 Filed 10-28-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Information Collection Activity;
Comment Request

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35, as amended), the
Rural Utilities Service (RUS) invites
comments on this information
collection for which RUS intends to
request approval from the Office of
Management and Budget (OMB).

DATES: Comments on this notice must be
received by December 28, 2010.

FOR FURTHER INFORMATION CONTACT:
Michele L. Brooks, Director, Program
Development and Regulatory Analysis,
USDA Rural Development, 1400
Independence Ave., SW., STOP 1522,
Room 5162 South Building,
Washington, DC 20250-1522.
Telephone: (202) 690-1078. FAX: (202)
720-8435.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR 1320) implementing
provisions of the Paperwork Reduction
Act of 1995 (Pub. L. 104-13) requires
that interested members of the public
and affected agencies have an
opportunity to comment on information
collection and recordkeeping activities
(see 5 CFR 1320.8(d)). This notice
identifies an information collection that
RUS is submitting to OMB for
extension.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Michele L. Brooks, Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., STOP 1522, Room 5162 South
Building, Washington, DC 20250-1522.
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Telephone: (202) 690-1078, FAX: (202)
720-8435.

Title: 7 CFR Part 1744, Subpart B,
“Lien Accommodations and
Subordination Policy.”

OMB Control Number: 0572—-0126.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Recent changes in the
telecommunications industry, including
deregulation and technological
developments, have caused RUS
borrowers and other organizations
providing telecommunications services
in rural areas to consider undertaking
projects that provide new
telecommunications services and other
telecommunications services not
ordinarily financed by RUS. To facilitate
the financing of those projects and
services, this program helps to facilitate
funding from non-RUS sources in order
to meet the growing capital needs of
rural Local Exchange Carriers (LECs).

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1 hour per
response.

Respondents: Business or other for-
profit and non-profit institutions.

Estimated Number of Respondents:
30.

Estimated Number of Responses per
Respondent: 2.

Estimated Total Annual Burden on
Respondents: 23.

Copies of this information collection
can be obtained from MaryPat Daskal,
Program Development and Regulatory
Analysis, at (202) 720-7853, FAX: (202)
720-8435.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: October 21, 2010.
James R. Newby,
Chief of Staff, Rural Utilities Service.
[FR Doc. 2010-27269 Filed 10-28-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE
Forest Service

Helena National Forest; Montana;
Blackfoot Travel Plan EIS
AGENCY: Forest Service, USDA.

ACTION: Notice of Intent to prepare an
Environmental Impact Statement.

SUMMARY: The Helena National Forest is
preparing an Environmental Impact
Statement (EIS) to analyze the effects of
proposed changes to the existing
motorized public access routes and

prohibitions within the Blackfoot travel
planning area. Consistent with the
Forest Service travel planning
regulations, the resulting available
public motorized access routes and
areas would be designated on a Motor
Vehicle Use Map (MVUM). Upon
publishing the MVUM, public use of a
motor vehicle other than in accordance
with those designations would be
prohibited.

DATES: Comments concerning the scope
of the analysis must be received by
November 29, 2010. The draft
environmental impact statement is
expected July 2011 and the final
environmental impact statement is
expected January 2012.

ADDRESSES: Send written comments to
the Helena National Forest Lincoln
Ranger District, 1569 Hwy 200, Lincoln,
MT 59639. Comments may also be sent
via e-mail to comments-northern-
helena-lincoln@fs.fed.us, or via
facsimile to 406—362—4253. Please
indicate the name “Blackfoot Travel
Plan” in the subject line of your e-mail.

FOR FURTHER INFORMATION CONTACT:
Jaclyn Heinert, Interdisciplinary Team
Leader (406) 362—7000 or e-mail
jmheinert@fs.fed.us. Individuals who
use telecommunication devices for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at 1—
800-877—-8339 between 8 a.m. and 8
p-m., Eastern Time, Monday through
Friday.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The overall objective of this proposal
is to provide a manageable system of
designated public motorized access
routes and areas within the Blackfoot
Travel area, consistent with and to
achieve the purposes of Forest Service
travel management regulations at 36
CFR 212 Subpart B. The existing system
of available public motor vehicle routes
and areas in the Blackfoot Travel area is
the culmination of multiple agency
decisions over recent decades. Public
motor vehicle use of the majority of this
available system continues to be
manageable and consistent with the
current travel management regulation.
Exceptions have been identified, based
on public input and the criteria listed at
36 CFR 212.55, and in these cases
changes are proposed to meet the
overall objectives. The decisions will
ensure compliance with the Forest Plan
and Interagency requirements for grizzly
bear security and habitat within the
recovery zone.

Proposed Action

The Helena National Forest proposes
the following changes to the existing
motorized public access routes and
prohibitions within the Blackfoot travel
planning area. Consistent with the travel
planning regulations at 36 CFR 212
Subpart B, the resulting available public
motorized access routes and areas
would be designated on a Motor Vehicle
Use Map and the prohibition at 36 CFR
261.13 would take effect. 36 CFR 261.13
would prohibit public use of a motor
vehicle other than in accordance with
those designations.

The proposed action would:

e Change 1.8 miles of currently
closed yearlong routes or user-created
routes to open with seasonal
restrictions.

¢ Change 5.1 miles of seasonally
restricted routes to having a different
seasonal restriction.

e Change 6.7 miles of currently
closed yearlong or user-created routes to
being open yearlong.

e Change 9.4 miles of seasonally
restricted routes to become open
yearlong.

e Put 82.1 miles of currently open
routes into storage (where routes are
self-maintaining in non-use status for up
to 20 years by re-contouring access
points, and removing culverts).

e Change 2.5 miles of open seasonally
or open yearlong routes to closed
yearlong.

e Close 7.9 miles (estimated) of user-
created routes.

¢ Create 41.4 miles of new motorized
trails from currently seasonally
restricted, open yearlong, user-created,
and previously decommissioned routes.

e Create 1.5 miles of single-track
motorized trail from currently double-
track motorized trail.

e Construct 1.6 miles of new road.

e Place 65.5 miles of currently closed
routes into storage.

e Place 82.1 miles of currently open
routes into storage.

¢ Obliterate 8.1 miles of closed
yearlong, open yearlong, or user-created
routes.

e Create 5.5 miles of non-motorized
trails from currently closed or user-
created routes.

¢ Create 1.5 miles of non-motorized
trails from currently open or seasonally
restricted routes.

e Create 13.7 miles of non-motorized
trails from currently single or double-
track motorized routes.

¢ Create 33 miles of mountain bike
trails on Forest Service land (may also
include non-motorized or motorized
uses).
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Responsible Official

The Responsible Official is Kevin
Riordan, Helena National Forest
Supervisor.

Nature of Decision To Be Made

The decision to be made is whether to
implement the proposed action or meet
the purpose and need for action through
some other alternative. He will consider
the comments, disclosures of
environmental consequences, and
applicable laws, regulations, and
policies in making the decision and
stating the rationale in the Record of
Decision.

Preliminary Issues

Public input from previous scoping
processes, and through input gathered
from collaboration identified several
areas of particular interest to the public.
Many comments spoke specifically to
the Continental Divide National Scenic
Trail, the Helmville-Gould trail, grizzly
bear, elk, and bull trout habitat and
conflicts with motorized and non-
motorized uses. These topics generated
the most public interest regarding
motorized and non-motorized uses.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. It is important that
reviewers provide their comments at
such times and in such a way that they
are useful to the Agency’s preparation of
the EIS. Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered; however, anonymous
comments will not provide the
respondent with standing to participate
in subsequent administrative review or
judicial review.

Two opportunities to provide public
comments in person will be provided.
Staff members will be available on
November 18 and November 30, 2010
from 4 p.m.—7 p.m. MDT at the Lincoln
Ranger District, 1569 Hwy 200 Lincoln,
Montana to visit with the public and
discuss site-specific comments. If an
individual, group or organization has
any questions or would like to set up a
meeting or field trip please contact
Jaclyn Heinert at the Lincoln Ranger
District of the Helena National Forest
(406) 362—-7000.

Dated: October 21, 2010.
Kevin Riordan,
Forest Supervisor.
[FR Doc. 2010-27353 Filed 10-28-10; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Caribou-Targhee National Forest;
ldaho and Wyoming; Revision of the
Notice of Intent To Prepare a
Supplemental Environmental Impact
Statement

AGENCY: Forest Service, USDA.

ACTION: Revision of the Notice of Intent
(NOI) to prepare a Supplemental
Environmental Impact Statement for a
Forest Plan Amendment to the 1997
Revised Forest Plan for the Targhee
National Forest, located in Bonneville,
Clark, Fremont, Lemhi, Madison and
Teton counties, ID, and Teton and
Lincoln counties, WY. The previous
Notices of Intent were published in the
Federal Register on May 30, 2007
(72(103):29948-29949, as “Big Bend
Ridge Vegetation Management Project
and Timber Sale Supplemental
Environmental Impact Statement and
Proposed Targhee Revised Forest Plan
Amendment”) and on May 21, 2008
(73(99):29480-29481, as “Supplemental
Environmental Impact Statement for the
Targhee Revised Forest Plan With
Proposed Forest Plan Amendment”).

SUMMARY: The Caribou-Targhee National
Forest (Forest) published two notices of
intent (May 2007 and May 2008) to
prepare a supplemental environmental
impact statement (EIS) to amend the
1997 Revised Forest Plan (1997 Plan) for
the Targhee portion of the Forest
(Targhee). The Forest has revised the
proposed amendment and will prepare
an EIS instead of a supplemental EIS to
amend the 1997 Plan. The revised
proposed amendment: (1) Provides
direction to maintain the characteristics
of old-growth forests where they exist
and eliminate a “quota” for old-growth
and late-seral forested vegetation by
principal watershed or ecological
subsection; (2) replaces requirements for
maintaining “biological potential” with
clear direction for snag retention to
provide habitat for cavity-nesting birds;
and (3) provides direction to maintain
habitat in northern goshawk, boreal owl
and great gray owl territories affected by
vegetation projects. The Forest believes
these new approaches to vegetation
management would better provide
wildlife habitat. The Forest seeks
comments on the revised proposal in

order to: (1) Clarify the issues, (2) decide
how the proposed amendment may
need to be modified, and (3) determine
whether or not it is necessary to develop
additional alternative(s) for analysis in
the draft EIS.

DATES: Comments concerning the scope
of this analysis must be received by
November 29, 2010. The draft EIS is
expected in January 2011. The final EIS
is expected in April 2011.

ADDRESSES: Send written comments to
Megan Bogle, Forest Planner, Caribou-
Targhee National Forest, P.O. Box 777,
Driggs, Idaho 83422. Electronic
comments can be sent to comments-
intermtn-caribou-targhee@fs.fed.us.

FOR FURTHER INFORMATION CONTACT:
Megan Bogle, Forest Planner, Caribou-
Targhee National Forest, P.O. Box 777,
Driggs, Idaho 83422. Additional
information on the proposed Plan
Amendment may be accessed by
clicking on the “NEPA documents for
projects” link on the Forest Web site:
http://www.fs.fed.us/r4/caribou-targhee/
projects/.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Purpose of and Need for the Action

The 1997 Plan includes direction that
has proven difficult to implement.
Specifically, the 1997 Plan requires
20 percent of forested vegetation be
maintained in the old-growth and late-
seral age classes in each principal
watershed. After much deliberation, the
Forest believes that 1997 Plan direction
to maintain a certain amount of old-
growth and late-seral vegetation does
not reflect the ecological capability of
the Targhee. Because of the stand
characteristics of lodgepole pine and
aspen cover types, and the frequency of
natural change and disturbances in the
ecosystem, some principal watersheds
may never meet the 20 percent
guideline. Consequently, the Forest
proposes to amend the 1997 Plan to
maintain old-growth forests where they
actually occur.

The concept of biological potential
used in the 1997 Plan has also proven
problematic because of conflicting
requirements at the watershed scale and
Management Prescription scale. Clear
and practical direction is necessary to
ensure that adequate numbers of snags
and/or green trees having evidence of
cavities, nesting activity, or decadence
would be retained where commercial
timber harvest occurs.
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Additionally, the elimination of
redundant guidelines for the
management of forested vegetation
could clarify the 1997 Plan direction.

Proposed Action

The Forest is proposing to amend the
1997 Plan to create more consistent and
clear management direction for old-
growth forests and snag retention. The
analysis for this amendment will
describe habitat relationships for
selected wildlife species associated with
forested vegetation. These relationships
would be described in the proposed
amendment and monitored through
time to ensure that adequate habitat is
maintained for these species. The
proposed amendment would include
changes to the associated monitoring
items and update definitions in the 1997
Plan glossary. The proposed amendment
would apply only to the Targhee portion
of the Caribou-Targhee National Forest.

The proposed amendment would not
authorize or approve any specific
actions or activities. Prior to
implementing any site-specific projects,
the Forest would determine consistency
with the 1997 Plan, as amended, to
ensure compliance with the National

Environmental Policy Act and other
applicable laws and regulations. The
following amendments to the 1997 Plan
are proposed:

Vegetation—Forestwide Direction for
0Old-Growth Forests

1. Delete the forest-wide guideline for
old-growth and late-seral forest stages
listed as number 6 and found on pages
III-12-13 of the 1997 Plan.

Exception: Retain standard number
(6)(3): Use the definition of old-growth
characteristics by forest type found in
Characteristics of Old-Growth Forests in
the Intermountain Region (Hamilton
1993).

2. Replace the guideline in Item 1
above with the following:

a. Prescribed fire and mechanical
treatments in old-growth stands shall
not reduce old-growth characteristics
below the minimum standards
described in Characteristics of Old-
Growth Forests in the Intermountain
Region (Hamilton 1993) and further
defined in the March 2, 2007 Regional
Forester’s letter of clarification
(Guideline).”

Exceptions: This guideline does not
apply to:

i. Highway and utility corridors where
hazard tree removal is necessary for
public safety;

ii. Management Prescriptions:

4.1 (Developed Recreation Sites)

4.2 (Special Use Permit Recreation
Sites)

4.3 (Dispersed Camping
Management)

8.1 (Concentrated Developed Areas)

b. Prescribed fire and mechanical
treatments within old-growth stands
shall be limited to treatments necessary
to sustain old-growth forest composition
and structure and improve the
likelihood that old-growth forests are
retained on the landscape. Examples of
these tools are thinning-from-below and
under burning to reduce the risk of
stand-replacing fire (Guideline).

Wildlife—Direction for Snags/Cavity
Nesting Habitat

1. Delete forest-wide guideline
numbers 1, 2 and 3 for Snag/Cavity
Nesting Habitat listed on pages III-16—
17.

2. Delete the Management
Prescription guidelines related to snag
retention and biological potential for
woodpeckers listed in the table below:

Management Prescription Biological
Potential
(percent)
2.6.1[a] Grizzly Bear Habitat (No ASQ, no cross-country, Nno sheep) (IH1-98) ........cccoriiiiiiiiiiiiiiie e 60
2.8.3 Aquatic Influence Zone (II=109) .......ccccociiiiiiiiiiiiie e 100
3.2[b,c,d,q,i,j] Semi-primitive Motorized (IlI-121) ... 60
5.1[c] Timber Management (IIl=136) ........cccciiiiiiiiiiiii e 40
5.1.3[a-b] Timber Management (No clear-cutting, urban interface) (l1I-137) .... 40
5.1.4[a—d] Timber Management (Big Game Security Emphasis) (111-139) ........ 40
5.2.1 Visual Quality Improvement (IH=143) .......cooiiiiiiiiieeeeeeee e 40
5.3.5 Grizzly Bear Habitat (NIC for ASQ, no cross-county, no sheep) (I11-148) .... 60
5.4[a,b,c] Elk SUMMEr RANGE (IHI=153) ..ottt st b e s bt e b e e e st e et e e san e e bt e naneennes 60

3. Replace the guidelines listed in
items 1 and 2 above with:

a. Commercial timber harvest will not
reduce the number of snags and/or

green trees below the numbers in the
table below. This will be calculated as
an average for the total treatment unit
acres within a project area to allow

variability between treatment units and
retain a more natural, clumped
distribution of snags and green trees
(Guideline).”

Minimum average snags and/or
Vegetation category green trees per acre to retain
(SAF cover type?)
>= 8” dbh2 | >= 12” dbh Total
JaX] 1T o OO OPRTSUP PR URUPRRPSPTOP 8.3 N/A 8.3
Cottonwood ......... 3.2 4.9 8.1
Douglas-fir and ...
Spruce-Fir ........... 3.7 5.5 9.2
(ol [ T=T o To 1 L= o] 1o 1= T ST U PP USPOPPR 8.7 N/A 8.7
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Exceptions: This guideline does not
apply to:

i. Designated personal-use firewood
areas;

ii. Highway and utility corridors where
hazard tree removal is necessary for
public safety;

iii. Management Prescriptions:

4.1 (Developed Recreation Sites)

4.2 (Special Use Permit Recreation
Sites)

4.3 (Dispersed Camping
Management)

8.1 (Concentrated Developed Areas)

b. Large diameter snags and/or green
trees having evidence of cavities,
nesting activity, or decadence would be
given priority for retention (Guideline).

c. Public workforce and contractor
safety will be considered and provided
for in selecting the arrangement of
retained snags and trees (Standard).

Wildlife—Forestwide Direction for
Northern Goshawk, Boreal and Great
Gray Owl Habitat

1. Delete the forest-wide standards
and guidelines for northern goshawk
habitat (entire table on III-21), guideline
number 2 for boreal owl habitat (III-22)
and standard number 2 for great gray
owl habitat (III-22).

2. Replace the above standards and
guidelines with the following guideline:

a. Utilize site-specific data to predict
whether a proposed project may
negatively impact Northern goshawks,
boreal owls, and/or great gray owls, and
whether habitat occurs within the
project area. If there is habitat and the
species may be negatively impacted by
the project:

i. Survey for the presence of Northern
goshawks, boreal owls and/or great gray
owls at least once prior to project
implementation.

ii. Design projects to maintain
adequate amounts of habitat in known
territories.

Big Hole Subsection and Caribou
Subsection—Guidelines for Old-Growth

1. Delete the following guideline
applicable in both subsections: “Within
one mile of the Palisades Reservoir and
the South Fork of the Snake River,
emphasis will be given to managing old-
growth Douglas-fir, spruce and
cottonwood habitats for wildlife
species” (IlI-61 and 62).

Monitoring

The proposed amendment would
update the 1997 Plan monitoring

1Eyre, F.H. editor 1980 Cover Types of the United
States and Canada Society of American Foresters,
Washington D.C. pp 80-141.

2 dbh: diameter at breast height.

requirements related to the proposed
above changes (Chapter V).

Glossary and Definitions

The proposed amendment would
update 1997 Plan definitions related to
the above changes (Glossary).

Name and Address of the Responsible
Official

Brent Larson, Forest Supervisor, 1405
Hollipark Drive, Idaho Falls, ID 83445.

Nature of the Decision To Be Made (See
FSH 1909.15, section 11.22)

The decision to be made is to approve
the proposed amendment to the 1997
Plan; approve a modification of the
proposed amendment; or not to amend
the 1997 Plan at this time.

Description of the Scoping Process

This corrected NOI continues the
scoping process, which guides the
development of the EIS.

Applicable Planning Rule

On December 18, 2009 the
Department reinstated the previous
planning rule, commonly known as the
2000 planning rule in the Federal
Register (Federal Register, Volume 74,
No. 242, Friday, December 18, 2009,
pages 67059 thru 67075). The transition
provisions of the reinstated rule (36 CFR
219.35 and appendices A and B) allow
use of the provisions of the National
Forest System land and resource
management planning rule in effect
prior to the effective date of the 2000
Rule (November 9, 2000), commonly
called the 1982 planning rule, to amend
or revise plans. The Caribou-Targhee
National Forest has elected to use the
provisions of the 1982 planning rule
including the requirement to prepare an
EIS, to complete its plan revision.

Authority: 16 U.S.C. 1600-1614; 36 CFR
219.35 (74 FR 67073-67074).

Dated: October 22, 2010.

Brent Larson,

Forest Supervisor.

[FR Doc. 201027334 Filed 10-28-10; 8:45 am)]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Extension of Comment
Period

AGENCY: Forest Service, USDA.

ACTION: Notice: Notice of Extension of
Comment Period.

SUMMARY: The USDA Forest Service
published a Notice of Intent in the

Federal Register of October 5, 2010,
requesting comments concerning a
Notice of Intent to Prepare an
Environmental Impact Statement for the
Greens Creek Mine Tailings Expansion.
The comment period is to be extended.
FOR FURTHER INFORMATION CONTACT:
Chad VanOrmer, 907-789-6202 or
Sarah Samuelson, 907-789-6274.

Correction

I