
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PlZNNSYLVANIA 

REP.  JAMES C. GREENWOOD, 1 
et L, 1 

1 
p l a i n t i f f s ,  1 

v .  j C i v i l  A c t : ~ . o n  No. 92-CV-5331 

1 
JOHN H. DALTON, S e c r e t a r y  1 

of t h e  Navy, et 51. , 1 
1 

D e f e n d a n t s .  1 

DEFENDANTSf [UNOPPOSdD] 
MOTION FOR AWARD O F  JUDGMENT 

In light of the U.S. Supreme Court's opinion in m c t e r  v, 

Dalton, No. 93-289 (U.S. May 23, 1994), the Third Circuit's 

o p i n i o n  i n  Specter v. G a r r e t t ,  9 7 1  F.2d 9 3 6  (3d Cir. 1992) 

(Specter I) and this Court's October 2 8 ,  1993  o p i n i o n  d e n y i n g  

p l a i n t i f f s '  m o t i o n  f o r  summary j u d g m e n t ,  d e f e n d a n t s  move t h a t  

t h i s  action be d i s m i s s e d  and judgment  entered i n  their favor. A 

memorandum o f  p o i n t s  and authorities and a propos,cd judgment  

accompany t h i s  motion.  

LOCAL RULE 2 0  (b.) CERTIFICATION - 

P u r s u a n t  t o  Local Rule 2 0 ( b ) ,  the u ~ l d e r s i g n e d  c o u n s e l  

cer t i f ies  t h a t  a d r a f t  copy of this m o t i o n ,  a t t a c h e d  memorandum 

and p r o p o s e d  judgment were sent to p l a i n 1 : i f f s '  counsel  for their 

review prior to the filing of this motion. Plaintiffs' counsel 

h a s  advised the u n d e r s i g n e d  that plaintiffs have no objection to 

the entry of the proposed judgment a t t a c h e d  hereto. 

Respeztfully submitted, 

FRANK W .  HUNGER 
Assistant A t t o r n e y  G e n e r a l  

DCN 856



JUN- WED 3 ;  2 ;  

Dated: J u n e  --, 1993 

MICHAEL R .  STILES  
United 5tates A t t o r n e y  

-- -- 
DAVID J . ANDERSON 

- 
VINCENT M. GARVET 
JEFFREY S. GUTMAN 

Attornczys 
U . S .  D12partment of Justice 
C i v i l  ; l i v i s i o n  
901 E :;t., N . W .  Room 9 5 2  
Washinl:~ton, D.C. 2 0 5 3 0  
(202) 514-4775 
Attorneys f o r  D e f e n d a n t s  



IN THE UNITED STATES D I S T H I ( Z T  COURT 
FOR THE EASTERN DISTRICT O F  PENNSYLVANIA 

REP.  JAMES C. GREENWOOD, 1 
et &, - ) 

1 
Plaintiffs, j 

1 
v.  ) C i v i l  Action No. 92-CV-5331 

1 
JOHN H. DALTON, Sec re ta ry  1 

of the Navy, & a. , 1 
1 

D e f e n d a n t s .  1 

DEFENDANTS' MEMORANDUM IN SUPPORT 
OF THEIR rUNOPPOSED1 MOTION FOR AWARD OF JUDGMENT 

In light of the U.S. Supreme Court's recent opinion i n  

mecter v. D a l t o n ,  N o .  93-289 ( U . S .  May 21 ,  1994) [Attachment 1 

hereto], the T h i r d  Circuit's o p i n i o n  i n  azecter v .  Garret&, 371 

F.2d 936 (3d C i r .  1932 )  ( S ~ e c t e r  $) and  this  court.'^ October 2 8 ,  

1993  op in ion  d e n y i n g  plaintiffs ' motion f o r  sunlmary j u d g m e n t ,  n o  

v i a b l e  c la ims  remain i n  this action. Judgment  should therefore 

be e n t e r e d  for defendants on  a l l  counts. 

P l a i n t i f f s  have advanced fou r  c la ims; :  I) t h e  Secretary of 

Defense ( t h e  "Secretary")  and Defense B a 5 . e  c l o s u r e  and 

~ealignment Commission ( t h e  *lCommissionll) violated c e r t a i n  

p rocedu ra l  r e q u i r e m e n t s  of the Base C l o s ~ i r e  A c t  in reco~nmendinq 

t h e  real ignment  of the Naval Air Warfare Center Aircraft D i v i s i o n  

Warminster (I1NAWC") ; 2 )  t h e  s e c r e t a r y  ant \  Commiss ion  ntcide 

substantive e r r o r s  i n  making t h e s e  recomnendat ions ;  3 ) the 

Secretary and Commission v i o l a t e d  t h e  u n i o n  p l a i n t i f f s t  d u e  

process r i g h t s  and 4) the secretary and ~ o m m i s s i ~ o n  had no 

authority to consider NAWC, a d e f e n s e  l a b o r a t o r y ,  for c l o s u r e  o r  

realignment, such authority instead having been  r e s e r v e d  b y  
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Congress exclusively for the separate C o m m - . s s i o n  on t h e  ~ o n s o l i -  

d a t i o n  and Conversion of D e f e n s e , - R e s e a r c h  and Development tabor- 

stories (the "Lab ~ o x n m i s s i o n " ) .  I n  J u l y ,  1993, d e f e n d a n t s  moved 

t o  dismiss the second, third and fourth c l a i m s  a n d  moved t o  s t a y  

the first claim pending the Supreme Court's consideration of 

whether an i d e n t i c a l  claim made i n  Specter was reviewable. A t  

the same time, plaintiffs moved fo r  suilunary judgment on the 

fourth c l a i m .  

On O c t o b e r  2 8 ,  1993, this Court denic.d plaintiffsr motion 

for summary j u d g m e n t ,  holding that t h e  Sec:xetary and the 

Commission had a u t h o r i t y  u n d e r  the Base C l o s u r e  A c t  t o  recommend 

t h e  r e a l i g n m e n t  of d e f e n s e  l a b s  l i k e  NAWC. Greenwood v, D a l t o n ,  

N o .  9 2 - 5 3 3 1 ,  1 9 9 3  WL 4 4 1 7 1 6  ( E . D .  Pa .  O c t .  2 8 ,  2993). The Court, 

however, d i d  not  g r a n t  d e f e n d a n t s '  motion t o  dismiss the fourth 

claim. It i n s t e a d  d e n i e d  wi thout  pre judice  d e f e n d a n t s f  motion 

pending resolution of Specter by the Supreme Cour t ,  Oct. 2 8 ,  

1993  Memorandum a n d  Order a t  2 .  By O r d e x  of November 12, 1933, 

t h e  C o u r t  s tayed  p l a i n t i f f s '  r e m a i n i n g  c l a i m s  until thirty days 

after the Supreme Court  dec ided  SDecterV1 

Snecter has now been decided. On Mlty 23, 1994, in a 

t lnanimous d e c i s i o n ,  t h e  Supreme Court he'.d t h a t  actions taken by  

t h e  S e c r e t a r y ,  the C o m m i s s i o n  o r  t h e  P r e s i d e n t  u n d e r  the Base 

C l o s u r e  A c t ,  whether t h e y  are substantive or procedural in 

P l a i n t i f f s  s u b s e q u e n t l y  moved t h i s  Court for an o r d e r  
c e r t i f y i n g  t h e i r  Lab Commission c l a i m  fcr  appea l .  On J a n u a r y  3 ,  
1 9 9 4 ,  t h i s  C o u r t  d e n i e d  t h a t  motion without prejudice t o  re f i le  
it a f t e r  t h e  Supreme Court decided Soecter.  
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n a t ~ l r e ,  are n o t  subject t o  j u d i c i a l  review. Specter  v .  D a = o ~ ,  

No. 93-289 ( U . S .  May 2 3 ,  1 9 9 4 ) .  The  m a j o r i t y  o p i n i o n ,  a u t h o r e d  

by Ch ie f  J u s t i c e  Rehnquist, held that a c t i a ~ n s  of t h e  Secretary 

and t h e  Commission u n d e r  t h e  Base C l o s u r e  A c t  a r e  n o t  " f i n a l  

agency actionsu s u b j e c t  t o  judicial review u n d e r  the Admini- 

s t r a t i v e  P r o c e d u r e  Act. Specter, s l i p  op. at 8. I n  a n  o p i n i o n  

w r i t t e n  by J u s t i c e  S o u t e r ,  f o u r  J u s t i c e s  c o n c u r r e d  i n  t h e  

judgment on  the ground t h a t  t h e  t e x t ,  s t r ~ c t u r e  a n d  purpose  of 

the Base Closure A c t  r e f l e c t e d  Congress' j n t e n t  t o  p r e c l u d e  

j u d i c i a l  review of c l a ims  t h a t  t h e  Secre t i i ry  o r  Commission f a i l e d  

to comply with the Base Closure A c t . '  

S p e c t e r  therefore  disposes of p l a i n t i f f s '  f i r s t  claim; their 

c o n t e n t i o n  that the S e c r e t a r y  and Commission violated p r o c e d u r a l  

requirements of the Base Closure Act is unreviewable. Thoir 

second claim is unreviewable as w e l l .  P l a i n t i f f s  i n  S p e c t e r  d i d  

not appeal the Third Circuit's dismissal of claims -- suhstan- 
t i a l l y  s i m i l a r  t o  those made h e r e  -- that the S e c r e t a r y  and 

commission made substantive errors i n  rec:ommending m i l i t a r y  

installations f o r  closure o r  realignment sex specter I, 9 7 1  

F.2d at 950-53. The Supreme Court's d e c ~ s i o n  in Specter and t-he 

~ h i r d  C i r c u i t ' s  decision i n  a e c t e r  I r equ i re  that: p l a i n t - i f f s '  

s u b s t a n t i v e  challenges be d i s m i s s e d .  In a d d i t i o n ,  a s  t h e  Supreme 

C o u r t  n o t e d  i n  S~ecter, t h e  Third C i r c u i t  i n  S~ccter I dismissed 

The majority a n d  concurring o p i n i o n s  also h e l d  that base 
closure decisions made by t h e  President were not reviewable. 
Id., slip op. at 3-15. Such decisions t:ere n o t  c h a l l e n g e d  i n  
this action. 



plaintiffst due process claim, a c l a i m  that:  was identical to the 

third claim made by plaintiffs here, for f ; l i l u r e  to state a claim 

for which relief could be granted. See s ? c t e r ,  slip op. at 3 

n . 3 .  

Finally, with regard to the fourth claim, this Court held 

in October, 1993 that, as a matter of statutory construction, the 

Secretary and commission had authority to recommend NAWC for 

realignment. The Supreme Courtfs decisiort in Spect.er lends 

suppor t  to an alternative ground for dismissal -- that t h e  Secre- 

tary's and Commissionfs decisions to consider d e f e n s e  labs f o r  

c l .o su re  or realignment under the Base Clo:;ure A c t  (are not 

reviewable. In either e v e n t ,  plaintiffsr Lab Commission claim 

should now be d i s m i s s e d .  

CONCLUSION ---- 

The proposed judgment attached hereto should be entered by 

the C o u r t .  

FRANK W. HUNGER 
Assj-S-':ant A t t o r n e y  G e n e r a l  

MICHAZL R .  STILES 
Unite4 S t a t e s  A t t o r n e y  

DAVIC: J. ANDERSON 



- 

Dated: June --, 1993 

Attorneys 
U .  S. C)e ]~a r tmen t  of Just ice  
Civil D  vision 
301 E St:. , N.W. Room 352 
Washington, D.C. 2 0 5 3 0  
( 2 0 2 )  514-4775 
A t t o r n e y s  f o r  D e f e n d a n t s  
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IN THE U N I T E D  STATES DISTRI(:T COURT 
FOR THE EASTERN DISTRICT OF P E N N S Y L V A N I A  

REP.  JAMES C. GREENWOOD, 1 
e-t &, ) 

) 
Plaintiffs, j 

1 
V. ) Civil Action No. 92--CV-5331 

) 
J O H N  H .  DALTON, Secretary 1 

of  the Navy, &. , 1 
) 

J U D G M E N T  

In accordance with t h e  d e c i s i o n  of the  U n i t e d  States S u p r e m e  

Court in Specter v. Dalton, No. 9 3 - 2 8 9  (U.S. May 2 3 ,  1994); the 

decision of the United States Court of Appeals f o r  t h e  T h i r d  

Circuit in Specter v. Dalton, 971 F.2d 936 (3d Cir. 1 9 3 2 ) ,  and 

this Court's Memorandum Opinion and Ordel- of October 28,  1993, 

Greenwood v .  D a l t o n ,  N o .  92-5331, 1993 W1, 441716 (E.D. Pa. Oct. 

2 8 ,  1 9 9 3 ) ,  it is hereby ORDERED AND ADJUIXED that .the plaintiffsr 

complaint is dismissed with prejudice in its entirety. 

-- _ - - -  - _  __ _ 
UN1TE.D STATES DISTRICT J U D C E  

Dated: - 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
et al., - 

1 
Plaintiffs, 1 

1 
v. ) Civil Action No. 92-CV-5331 

1 
ADM. FRANK B. KELSO, 11, 1 
Acting Secretary of the 1 
Navy, & a., 

1 
Defendants. 1 

DEFENDANTS' PARTIAL MOTION TO DISMISS 

Pursuant to Fed. R. Civ. P. 12 (b) (1) and 12 (b) (6) , 

defendants move to dismiss this action, except for claims that 

the Secretary of the Navy, Secretary of Defense or the Defense 

Base Closure and Realignment Commission violated procedural 

requirements of the Defense Base Closure and Realignment Act. A 

memorandum of points and authorities in support of this motion is 

provided herewith. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICHAEL J. ROTKO 
United States Attorney 

DAVID J. ANDERSON -*I-.. 



Dated: July 20, 1993 

Attorneys 
U.S. Department of Justice 
Civil Division 
901 E St., N.W. Room 952 
Washington, D.C. 20530 
(202) 514-4775 

Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 
et a&, - 1 

Plaintiffs, 

v. ) Civil Action No. 92-CV-5331 
1 

ADM. FRANK B. KELSO, 11, 
Acting Secretary of the 
Navy, g& a., 1 

1 
Defendants. 1 

ORDER 

Having considered defendants' partial motion 'to dismiss and 

all memoranda submitted in support thereof and in opposition 

thereto, and good cause appearing, it is this day hereby ORDERED: 

1. Defendantsf partial motion to dismiss is GRANTED; 

2. The claims set forth in paragraphs 122-23; 126; 133-48; 

162-67; 189-200; Count 1, I T  203(C)-(E), 203(G)-(H) ; Count 2, 

205 (D) -(F) and 205 (H) -(I) ; Count 3, gn 207 (A) -(C) and Count 4, 

210-12 are dismissed with prejudice. 

Dated: 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 
et a1 

1 
- I 1 

Plaintiffs, 
1 
1 

v. 
1 
) Civil Action No. 92-CV-5331 

ADM. FRANK B. KELSO, 11, 
Acting Secretary of the 

1 

Navy, & d., 

Defendants. 
1 
1 

DEFENDANTSf MEMORANDUM IN SUPPORT OF THEIR 
PARTIAL MOTION TO DISMISS 

PRELIMINARY STATEMENT 

In this action, local politicians and labor organizations 

ask this Court to overturn President Bush's 1991 decision to 

realign the Naval Air Warfare Center Aircraft Division Warminster 

in Warminster, Pennsylvania (tl~arminstern)l pursuant to the 

Defense Base Closure and Realignment Act, Pub. L. No. 101-510, 

Title XXIX, 104 Stat. 1808 (the "Actw or "Base Closure ~ct").' 

Plaintiffsf Complaint is replete with the same kinds of 

challenges to military judgments and determinations of the Navy, 

Secretary of Defense and Defense Base Closure and Realignment 

Commission that the Third Circuit found to be unreviewable in the 

substantially similar case involving the Philadelphia Naval 

The facility was previously called the Navial Air 
Development Center. 

Although they have no conceivable standing to do so, 
plaintiffs also ask the Court to enjoin the closure or 
realignment of naval facilities nationwide ordered closed by 
President Bush in 1991. 



shipyard. Specter v. Garrett, 971 F.2d 936 (36 Ci.r. 1992) .) 
Moreover, the Third Circuit in Specter affirmed di.smissa1 of a 

due process claim identical to that advanced here by plaintiffs 

in Count 4 of the Complaint. As discussed in Section I, suwra, 

Specter therefore requires dismissal of the bulk of plaintiffsf 

Complaint. 

The Third Circuit in Specter affirmed this Court's 
dismissal of the bulk of plaintiffs1 Complaint, the tlsubstantiveu 
claims against the defendants. Plaintiffs have not sought 
further review of this ruling. The Third Circuit, however, found 
two ttproceduralw claims to be subject to judicial review: the 
contention that the Defense Department failed to make all 
information used available to the General Accounting Office, 
Swecter, 971 F.2d at 952, and the assertion that the Base Closure 
Commission failed to hold public hearings. Spectey, 971 F.2d at 
952-53. 

After the Supreme Court decided Franklin v. Massachusetts, 
112 S. Ct. 2767 (1992), which found there to be no judicial 
review in a closely analogous context, defendants applied for, 
and the Court granted, a writ of certiorari. OIKeefe v. Specter, 
113 S. Ct. 455 (1992). The Court vacated Specter and remanded 
the case to the Third Circuit to determine whether Franklin 
affected its ruling. The Third Circuit distinguished Franklin 
and adhered to its previous ruling. Specter, No. 91-1932 (3d 
Cir. May 18, 1993) . However, in a virtually identical case, the 
First Circuit held that Franklin required the plaintiffs1 
"proceduralw challenges to the process by which the Loring Air 
Force Base was selected for closure to be dismissed. Cohen v. 
Rice, 992 F.2d 376 (1st Cir. 1993). - 

The Solicitor General has authorized defendants to file a 
writ of certiorari. By separate motion filed today, defendants 
therefore request that this Court stay further proceedings on 
plaintiffsf ttproceduraln claims pending possible resolution of 
this split of authority. Indeed, on July 2, the Third Circuit 
granted defendantsr motion to stay the mandate in specter until 
July 21. On July 21, defendants will file a motion for a thirty 
day extension of that stay during which the petition for a writ 
of certiorari is expected to be filed with the Supreme Court. 

The Third Circuit's earlier rulings that "substantivew 
challenges in this area are unreviewable, however, remain good 
law and require the dismissal of plaintiffsf similar claims here. 



plaintiffs also raise two claims regarding the commission on 

the Consolidation and Conversion of Defense Research and 

Development Laboratories (the "Lab Commi~sion~~), not at issue in 

Cohen and S~ecter, which should also be dismissed. ~irst, they 

contend that the Lab Commission had exclusive jurisdiction to 

recommend the closure or realignment of defense labs such as 

Warminster. Plaintiffs argue that the Navy, Defense Department 

and Base Closure Commission violated the statutory provision 

establishing the Lab Commission by recommending the closure and 

realignment of defense labs prior to the completion of the Lab 

~ommission~s work.4 

In reality, as shown in Sections II(A)-(B), infra, Congress 

eryzered the Secretary of Defense and the Base Closure 

Commission to recommend anv "military installationn for closure 

or realignment. The broad definition of "military installationN 

supplied by Congress in the Base Closure Act plainly covers 

defense labs. Nothing in the Base Closure Act, in the provision 

establishing the Lab Commission, or in the legislative history of 

either statute suggests that Congress intended t o  remove a 

significant category of military facilities from the Secretary of 

Defense's or the Base Closure Commissionls consideration. 

Indeed, in 1991 amendments to the Base Closure Act, Congress 

retroactively amended the definition of "military installationw 

to remove Army Corps of Engineers facilities from *the Base 

Closure Act process, but never passed bills introduced to remove 

See Complaint, 99 3-4, 65, 79, 84-90, 184, 202, 203(A). - 
3 



defense labs. 

Second, plaintiffs take issue with the Lab commissionfs 

report. They claim that the Lab Commission failed to conduct an 

"independent, ~ncompromising~~ study of defense labs and failed to 

evaluate defense labs on an individual basis.' Plaintiffs seek 

a declaration voiding the Lab Commissionfs recommendations. 

As shown in Section 111, plaintiffs clearly have no standing 

to advance this claim. The injury plaintiffs claim to suffer 

results from the President's decision to approve t.he Base Closure 

Commissionfs recommendation to realign Warminster and Congressf 

failure to pass a ;joint resolution of disapproval. The Lab 

Commissionfs report, issued months after the President approved 

the recommendation to close Warminster, caused them no injury. 

No possible injury is traceable to the Lab Commissionfs work and 

voiding its nearly two year old report will not redress any 

asserted injury. 

For these reasons, plaintiffsf Msubstantivell claims against 

defendants, due process claim and claims regarding the Lab 

Commission should be dismissed. A= noted, by separate motion 

defendants demonstrate that proceedings on plaintiffs* remaining 

procedural claims should be stayed pending Supreme Court review 

of whether they are nonjusticiable. 

STATUTORY BACKGROUND 

In the National Defense Authorization Act for Fiscal Year 

1991, Pub. L. No. 101-510, 104 Stat. 1485, Congress enacted both 

See w om plaint, 59 189-90; Count 111, 95 207(A)-(C). - 

4 



statutes at issue in this action: Title XXIX, 104 Stat. 1808, the 

Defense Base Closure and Realignment Act of 1990 (the IIBase 

Closure Actw), which created the Defense Base Closure and 

Realignment Commission (the 'IBase Closure Commissi,onw) and § 246, 

104 Stat. 1519, which established the Lab Commission. 

1. The Base Closure Act 

The Base Closure Act, like an earlier statute enacted in' 

1988, Pub. L. No. 100-526, was designed to break years of 

deadlock over the closure of unneeded domestic military bases. 

For years, Congress, desiring to keep local bases open, 

effectively blocked efforts to close these facilities. Many in 

Congress viewed Executive Branch base closing proposals with 

skepticism, believing them to be motivated by the desire to 

punish political opponents rather than to save taxpayer dollars. 

During this impasse, while foreign threats diminished and budget 

deficits soared, no bases were closed. 

The Base Closure Act reflects Congress' recognition that 

unneeded military installations should be closed, despite short- 

term impacts on local communities, and the Executive Branch's 

commitment to a fair and impartial selection process. This 

spirit of inter-branch cooperation pervades the structure and 

operation of the Base Closure Act. 

With two exceptions not relevant here, the Base Closure Act 

serves, until December 31, 1995, as the  exclusive authority for 

selecting for closure or realignment . . . a military instal- 
lation inside the United States. ##  § 2909 (a) . #'Military 



installationN is defined as "a base, camp, post, station, yard, 

center, homeport facility for any ship, or other activity under 

the jurisdiction of the Department of Defense, including any 

leased facility." § 2910(4). 

The Base Closure Act established the independ.ent Base 

Closure Commission, which was authorized to make t.hree rounds of 

base closure recommendations in 1991, 1993 and 1995. 5 5  2902(a), 

(e). It required the Secretary of Defense to develop a six-year 

force-structure plan that assesses national security threats and 

the force structure needed to meet them. 5 5  2903(a)(l), (2). 

The Secretary was also directed to provide to the congressional 

defense committees, and to publish in the Federa1,Resister for 

notice and comment, the criteria he proposed to use to recommend 

military installations for closure or realignment. 5  2903(b). 

For the 1991 round of base closings, the Act required the 

Secretary to recommend closures or realignments of military 

installations by April 15, 1991 based on the force-structure plan 

and final criteria. 5  2903(c)(l). Congress required the 

Commission to review the Secretaryls recommendations and to 

prepare a report by July 1 for the President containing its 

assessment of the Secretary's proposals and its own 

recommendations for the closure or realignment of domestic 

military installations. § 2903(d)(2). In making ,these recom- 

mendations, the Commission was empowered to change the 

Secretary's recommendations if they "deviated substantiallyw from 

the force-structure plan and final criteria. 5 2903 (d) (2) (B) . 



The Secretary of Defense and Base Closure Commission both 

recommended that Warminster be realigned. President Bush had 

authority to approve or disapprove the Comnissionfs recom- 

mendations in whole or in part by July 15, 1991. § g  2903(e)(2), 

(3). He approved them. Congress then had 45 days from the date 

of approval or until the adjournment of Congress sine die, 

whichever was earlier, to pass a joint resolution (which is ' 

subject to presentment to the President) disapproving of the 

Commission's recommendations. 5 5  2904(b), 2908. A proposed 

joint resolution of disapproval was, however, soundly defeated in 

the House by a vote of 364-60. 137 Cong. Rec. H6039 (daily ed. 

July 30, 1991). 

2. Section 246 

Section 246(a) established the Commission on the 

Consolidation and Conversion of Defense Research and Development 

Laboratories. Section 246(b)(1) required the Lab Commission to 

conduct "a study to determine the feasibility and desirability of 

various means to improve the operation of laboratories of the 

Department of Defense.#* In conducting the study, the Lab 

Commission was directed to consider such means to do so as 

converting some or all laboratories to government-owned, 

contractor-operated labs, modifying the missions and functions of 

labs, and consolidating or closing labs. 5 246(b)(2)(A). The 

Lab Commission was also to determine the costs and cost savings 

likely to result from consolidation, closure or conversion and a 

proposed schedule for each consolidation, closure or conversion 



considered appropriate by the Lab Commission. f 2,46(b) (2) (B) . 
The Lab Commission was required to submit a report to the 

Secretary of Defense, who appointed all its members, f 246(c)(2), 

containing its recommendations by September 30, 1991. 5 246(f). 

Within thirty days after submission, 5 246(g) required the 

Secretary to furnish the report to Congress along with any 

comments he considered appropriate. unlike the Base Closure 

Commission's report and recommendations, the Lab Commission's 

report triggered no required action or consideration by the 

Executive Branch or Congress. Instead, the Lab Commission report 
5- 

was purely advisory and f 246 allowed the Executive Branch and 

Congress to do anything, or nothing, in response to it. The Lab 

Commission terminated 90 days after it submitted its report. 

5 246 (h) . 
ARGUMENT 

I. SPECTER REQUIRES DISMISSAL OF PLAINTIFFS' SUBSTANTIVE CLAIMS 
UNDER THE BASE CLOSURE ACT ON NONREVIEWABLITY GROUNDS. 

In S~ecter, defendants argued that the Base Cl.osure Act 

precluded judicial review of plaintiffs' claims against the Navy, 

Secretary of Defense and Base Closure Commission. See 5 U.S.C. § 

701(a)(l). This Court agreed, S~ecter v. Garrett, 777 F. Supp. 

1226 (E.D. Pa. 1991), and, on appeal, the Third Circuit held that 

an array of "substantivew challenges to defendants' actions were 

indeed unreviewable. S~ecter v. Garrett, 971 F.2d 936 (3d Cir. 

1992). As binding precedent, S~ecter requires the dismissal of 

plaintiffst @*substantivew claims against the defendants. 

In S~ecter, the Third Circuit identified two principles by 



which it determined particular claims to be unreviewable. First, 

following National Federation of Federal Em~lovees v. United 

States, 905 F.2d 400 (D.C. Cir. 1990), the court held that all 

challenges requiring the court to review the defendantst appli- 

cation of military and other expertise to the base closing 

process were not "judicially manageablew and, for that reason, 

unreviewable. Specter, 971 F.2d at 950-51. Thust the Third 

Circuit affirmed this Court's dismissal of challenges that "go to 

the merits of the recommendationsw of the Navy, Secretary and 

Commission, noting that the President and Congress are better 

suited for reviewing these claims than are the courts. S'~ecter, 

971 F.2d at 952. 

Second, the Court found that, where Congress established an 

alternative method for review of claims, such as by the Base 

Closure Commission or the GAO, it did not intend judicial review 

of them. Specter, 971 F.2d at 951. No review was intended, 

according to the Third Circuit, when "additional review by the 

courts would not contribute to public confidence in this part of 

the process.'' Id. 

Based upon a review of the Complaint, the Third circuit 

found that most of plaintiffst claims were, indeed, unreviewable. 

The Court permitted review of only two specific claims that 

defendants had violated particular wproceduralvn requirements in 

the Base Closure Act, because those were the "kind of issues with 

which courts have traditionally dealt.In Svecter, 971 F.2d at 



952.6 Applying these principles and comparing the specific 

claims determined by the Third Circuit to be unreviewable with 

those made here reveals that most of plaintiffsf claims must be 

dismissed. 

Plaintiffs advance five principal substantive claims against 

the Base Closure Commission in Count 1: (1) the Base Closure Com- 

mission failed to apply the eight selection criteria properly to 

defense labs and to Warminster, Complaint, gq 136-37, 203(G); (2) 

the Base Closure Commission failed to analyze defense 

laboratories properly, particularly in assessing possible cost 

savings from the =alignment of Warminster, id., TI 137, 163-67; 

(3) the Base Closure Commission failed to facilitate the GAO's 

performance of its duties under the Base Closure A.ct, &., 91 

203 (C) - (D) ; (4) the Base Closure Commission adopted the Navyf s 
closure and realignment recommendations despite th.e GAOts 

findings regarding the Navy, id., fl 203(E); (5) th.e Base Closure 

Commission utilized unpublished selection criteria, id., 

203 (H) . 
Plaintiffs made claims 1, 3, 4 and 5 in S~ect.er and the 

Third Circuit specifically held each of them to be unreviewable: 

[Plaintiffs] charge, for example, that the Commission 
failed to consider all of the Navy installations 
equally without regard to previous consideration for 
closure, that it failed to insist on adequate help from 
the GAO, that it accepted the recommendation of the 
Secretary with respect to the Shipyard even though the 

The Court held that claims that the Secretary of Defense 
failed to provide all information upon which he relied to the GAO 
and that the Base Closure Commission failed to hold public 
hearings were reviewable. Svecter, 971 F.2d at 952-53. 



GAO concluded that the Navy's decisionmaking was 
inadequately documented, that it (the  omm mission) 
utilized unpublished criteria, and that it failed to 
apply the published criteria equally to all 
installations. 

We conclude that each of these challenges go to the 
merits of the recommendations of the Commission and 
that the merits of those recommendations, like the 
merits of the recommendations of the Secretary, are not 
subject to second guessing by the judiciary. 

Specter, 971 F.2d at 952; see also Cohen v. Rice, 800 F. ~upp'. 

999, 1006 (D. Me. 1992). The second claim is even more clearly 

unreviewable, directly asking the Court to second-.guess the Base 

Closure Commissionfs laboratory cost-saving analysis. That 

analysis involved the application of military and other 

expertise, task that the Third Circuit regards as simply not 

judicially manageable. The claims advanced in paragraphs 136-37, 

163-67, 203 (C) - (E) , (G) - (H) should therefore be dismissed. 
Plaintiffs assert six substantive claims against the Navy 

and Secretary of Defense in Count 2: (1) the Navy and Secretary 

relied on inaccurate information in recommending Wanninster for 

realignment and provided inaccurate information to the GAO and 

Base Closure Commission, id., 9% 122-23, 162, 205 (I) ; (2) the 

Navy and Secretary failed to apply the eight selection criteria 

properly or thoroughly, id., 89 133-137, 205(E); (3) the Navy and 

Secretary employed unpublished'criteria in analyzing Warminster, 

j&, 1 205(F); (4) the Navy and Secretary did not properly 

analyze Warminster, particularly the cost of its realignment, 

id., 99 137-148; (5) the Navy and Secretary failed to base their 

recommendations on the force-structure plan, id., 8% 126, 205(H); 



and (6) the Navy's and Secretary's recommendations to realign 

Warminster was insupportable and unwise, id., gq 191-200. 

Each of these claims similarly challenges the merits of the 

Navy's and Secretary's recommendations. The military's 

application of closure and realignment selection criteria, use of 

its force structure plan, identification of appropriate military 

and economic information for analysis and consideration of this 

information in its decisionmaking processes require military and 

other expertise: 

While those recommendations are required to be based on 
the force structure plan and the base closing criteria 
and thus, in one sense, are standards to be applied, 
the Secretary was assigned the task of formulating 
those standards because that task required military and 
other expertise. So, too, do the tasks of applying 
those standards to the circumstances of each 
installation and of establishing priorities among them. 
Review of the Secretary's performance of these tasks 
would necessarily present issues that simply are not 
'judicially manageable.' 

Specter, 971 F.2d at 950-51; see also Cohen, 800 F. Supp. at 

Each of these claims asks the Court to second-guess the 

Navy's and Secretary's selection of information'for analysis, 

application of that information to selection criteria and the 

force structure plan and the results of that analysis. S~ecter 

clearly held not only that the judiciary is not equipped 

conduct such a review, but that Congress provided for alternative 

methods of review, by the GAO and Base Closure Commission. Such 

claims are therefore unreviewable. S~ecter, 971 F.2d at 950-52. 

Paragraphs 122-23, 126, 133-48, 162, 191-200, 205(E), (F) and (H) 



of the Complaint should be dismissed.' 

Finally, here, as in Specter, the union plaintiffs argued 

that defendants' alleged violation of the Base Closure Act 

violated their right to due process. The Third Circuit in 

Svecter held that plaintiffs had no cognizable property rights in 

the continued operation of the Shipyard and that the procedural 

requirements set forth in the Act did not create property 

interests either. S~ecter, 971 F.2d at 955-56. Count 4 raises 

the same due process claim and it should also be dismissed. 

11. THE SECRETARY OF DEFENSE AND BASE CLOSURE COMMISSION WERE 
AUTHORIZED TO RECOMMEND DEFENSE RESEARCH AND DEVELOPMENT 
LABORATORIES FOR CLOSURE OR REALIGNMENT. 

A. The Base Closure Act Authorized the Secretary of 
Defense and Base Closure Commission to Recommend 
Defense Laboratories For Closure or Realicrnment. 

Plaintiffs claim that the Secretary of Defense and the Base 

Closure Commission had no authority in 1991 to recommend 

Department of Defense research and development laboratories, such 

as Warminster, for closure or realignment under the Base Closure 

Act. They contend that S 246 vested'the Lab Commission with 

exclusive authority to study defense:laboratories .and to 

recommend particular laboratories for conso1idatio:n. 

' Plaintiffs in Specter and here contended that the Navy 
and Secretary failed to publish in the Federal Reaister a summary 
of the selection process and a justification for each 
recommendation. Complaint, 9 205(D). S~ecter specifically 
examined the same claim and held that, if plaintiffs allege that 
no publication was made, the claim is reviewable. It would, 
however, be groundless. See 56 Fed. Reg. 15184, 15207-08, 15226- 
28. If plaintiffs claim that the justifications were 
unpersuasive or inadequately detailed, the allegation is 
unreviewable. S~ectey, 971 F.2d at 952. 



In reality, the Base Closure Act, which was part of the same 

defense authorization bill that established the Lab Commission, 

granted the Secretary of Defense and Base Closure x om mission 

exclusive authority to recommend any QQmilitary installationw for 

closure or realignment. "Military installationw is defined to 

include defense research and development laboratories, and 

nothing in § 246 or its legislative history exempts such labs 

from 1991 closure or realignment consideration by the Secretary 

of Defense or Base Closure Commission. 

In reviewing an agency's interpretation of its governing 
i 

statute, the court must first determine "whether Congress has 

directly spoken to the precise question at issue." Sullivan v. 

Everhart, 494 U.S. 83, 89 (1990) (quoting Chevron U.S.A. Inc. v. 

Natural Resources Defense Council. Inc., 467 U.S. 837, 842-43 

(1984)). If Congress has done so, Ifthat is the end of the 

matter; for the court, as well as the agency, must give effect to 

the unambiguously expressed intent of Congress." - Id. 

If nthe statute is silent or ambiguous with respect to the 

specific issue, the question for the court is whether the 

agency's answer is based on a permissible construc:tion of the 

statute." - Id. This interpretation is entitled to "great 

weight," Clarke v. Securities Industrv Assln., 479 U.S. 388, 403 

(1987) (citation omitted), as the interpretation of an agency 

charged with administering a statute is given substantial 

deference. pational Railroad Passenaer Corn. V. Boston & Maine 

Corn., 112 S. Ct. 1394, 1401 (1992). The agencyrs interpretation 



need not be the only reasonable reading of the sta,tute in order 

to be upheld, Connecticut Devt. of Income Maintenance v. Heckler, 

471 U.S. 524, 532 (1985), and, indeed, must be followed "unless 

there are compelling indications it is wrong." CBS, Inc. v. FCC, 

453 U.S. 367, 382 (1981) (citation omitted). 

The Supreme Court has repeatedly observed that, Itwhere . . . 
the statute8s language is plain, (the sole function of the court 

is to enforce it according to its terms.8tt West Virainia Univ- 

ersitv Hos~itals v. Casev, 111 S. Ct. 1138, 1147 (1991) (quoting 

United States v. Rav Fair Enterprises. Inc., 489 U.S. 235, 241 

(1989)). Here, the Base Closure Act plainly identifies the uni- 

verse of military facilities from which the Secretlary of Defense 

zr.3 the Base Closure Commission were authorized to make closure 

or realignment recommendations. The Secretary of Defense was 

required to create a list of "military installations inside the 

United Statesu that he recommended for closure or realignment and 

to provide the list to the Base Closure Commission. 5 2903(c)(l). 

Based on a review and analysis of the Secretary's recommen- 

dations, the Base Closure Commission was also charged with 

furnishing the President with its recommendations for the closure 

or realignment of "military installations inside the United 

States.It 5 2903 (d) (2) (A). 

The term "military installationw is defined in the Base 

Closure Act as any "base, camp, post, station, yard, center, 

homeport facility for any ship, or other activitv under the 

iurisdiction of the Department of Defense, including any leased 



facility (emphasis added)." 5 2910(4). Warminster, like all 

defense research and development labs, falls squarely within the 

exceptionally broad definition of I1military insta.llati~n~~ and 

plaintiffs conspicuously do not argue otherwise. Warminster was, 

therefore, subject to the Secretary of Defense's and Base Closure 

Commissionfs consideration for closure or realignment. 

Indeed, the Base Closure Act delegated the Secretary no 

authority to ignore a category of military installations for 

possible closure or realignment; the Secretary was directed to 

consider military installations inside the United States 

equally. 5 2903 (=) (3) (emphasis added) . And, with two 

exceptions not relevant here, the Base Closure Act expressly 

serves as the wexclusive authority for selecting for closure or 

realignmentw such military installations. 5 2909(a). The plain 

language of the Base Closure Act is sufficient to dismiss 

plaintiffsf claim. 

Congress imposed one and only one limitation on the range of 

mil.itary facilities subject to the Secretary's and Base Closure 

Comxfiissionfs authority under the Base Closure Act -- that the 
military installation be located inside the United States.' 55 

The Secretary of Defense retained non-excl.usive authority 
also to carry out narrow categories of closures or realignments 
of installations outside the Base Closure Act. seg 5 2909(c)(2) 
(Secretary may carry out closures and realignments to which 10 
U.S.C. 5 2687 does not apply). These include closure of an 
installation at which less than 300 civilian personnel are 
authorized to be employed, a realignment of an installation 
involving a reduction by no more than 1,000, or 5 0 % ,  in the 
number of civilian personnel authorized to be employed at the 
installation, and closures or realignments of bases for reason of 
national security or military emergency. 



2903 (c) (1) , 2903 (d) (2) (A), 2921; see 2A Sutherland Stat. Const. 5 

47.11 (4th ed. 1984) (ll[w]here there is an express exception, it 

comprises the only limitation on the operation of the statute and 

no other exceptions will be implied,"); Andrus v. Glover Constr. 

Co., 446 U.S. 608, 616-17 (1980). Congress could have easily 

added another limitation by, for example, defining !@military 

installationw to exclude those facilities to be studied by the 

Lab Commission, which Congress established in the same 

legislation. That it did not do so is compelling evidence of 

Congressional intent. West Virainia University Hoswitals, 

111 S. Ct. at 1147.~ 

If the plain language of the Base Closure Act does not 

dispose of plaintiffst claim, then subsequent legislative 

activity should. Pursuant to the Base Closure Act, on April 15, 

1991, the Secretary of Defense issued his recommendations for 

base closures and realignments, which included the realignment of 

Warminster and several other defense labs. Congress was free, at 

It is well-established that w[l]egislative history is 
irrelevant to the interpretation of an unambiguous statute." 
Patterson v. Shumate, 112 S. Ct. 2242, 2248 (1992); Davis v. 
Michiaan De~t. of the Treasurv, 489 U.S. 803, 809 n.3 (1989). 
Even if the Court were to examine the legislative history of the 
Rase Closure Act or 5 246, however,, it would find nothing to 
contradict this plain reading of the statute. Neither H. Rep. 
No. 101-665, lOlst Cong., 2d Sess. 341-42 (1990), reprinted in 
U.S. Code Cong. & Admin. News 3067-68 (1990); S. Rep. No. 101- 
384, lOlst Cong., 2d Sess. 203-04, 294-95 (1990), nor the 
subsequent Conference Report on the 1991 Defense Authorization 
Act, H. Conf. Rep. No. 101-923, lOlst Cong., 2d Sess. 563-64, 
703-07 (1990), reprinted in U.S. Code Cong. & Admin. News 3110, 
3135-56, 3255-59 (1990), suggests that the existence of the Lab 
Commission preempted the Secretary of Defense's or the Base 
Closure Commission's authority to recommend laboratories for 
closure or realignment under the Base Closure Act. 



that point, to pass corrective legislation to preclude the 

Commission's consideration of the Secretary's laboratory 

recommendations. Indeed, in May, 1991, legislation was intro- 

duced in both the House and Senate to block closure or realign- 

ment of defense labs until the Lab Commission furnished its 

report to Congress. See H.R. 2329, 102nd Cong., ].st Sess.; S. 

1000, 102nd. Cong., 1st Sess. [Attachment 1 and 2 hereto]. Both 

bills died in committee.1° 

Moreover, in its consideration of the National Defense 

Authorization Act for Fiscal Years 1992 and 1993, Pub. L. No. 

102-190, 105 Stat. 1290, Congress revisited the Base Closure Act 

and 5 2910(4), redefining "military installationIw in particular. 

Congress amended 5 2910(4) retroactively to exclude from the 

definition of "military installationw Itany facility used 

primarily for civil works, rivers and harbors projects, flood 

control, or other projects not under the primary jurisdiction or 

control of the Department of Defense.I1 Pub. L. No. 102-190, § 

2821(h) (I), 105 Stat. 1546 (1991). 

The Base Closure Commission had recommended the realignment 

of the Army Corps of Engineers and the President approved this 

lo The Base Closure Act, furthermore, provides that the 
Congress may pass a joint resolution disapproving the Base 
Closure Commission's recommendations following their approval by 
the President. 55 2904(b), 2908. Rep. Kostmayer,, among other 
members of the Pennsylvania Congressional delegation, referred to 
Warminster and argued on the House floor in favor of House Joint 
Resolution 308, which called for the disapproval of the Base 
Closure Commissionls recommendations. 137 Cong. Rec. H6038 (July 
30, 1991). That resolution was soundly defeated 364-60. at 
6039-40. 



recommendation. In the amendment, Congress overturned this 

determination retroactively.ll Although Congress c:ould have 

similarly amended 3 2910(4) to block the realignment of defense 

laboratories, it did not do so. To the contrary, Congress 

reiterated its intention that 'Imilitary installationm include all 

other activities "under the jurisdiction of the Department of 

Defense," a definition that would clearly include the defense- 

labs. 

The Supreme Court has held that, It[w]hen the statute giving 

rise to the longstanding interpretation has been reenacted 

without pertinent change, the 'congressional failure to revise or 

repeal the agency's interpretation is persuasive evidence that 

the interpretation is the one intended by Congress.'" FDIC v. 

philadel~hia Gear Corn., 476 U.S. 426, 437 (1986) (citation 

omitted). By amending 6 2910(4) to exclude some facilities, but 

not to exclude defense labs, Congress effectively ratified the 

Secretary's and Base Closure Commission's interpretation of the 

Base Closure Act to authorize their consideration of defense labs 

for closure or realignment. See Commoditv Futures Tradina Comm. 

v. Schor, 478 U.S. 833, 846 (1986); 

& Smith v. Curran, 456 U.S. 353, 382 n.66 (1982) (nCongress is 

presumed to be aware of an administrative or judicial inter- 

pretation of a statute and to adopt that interpretation when it 

See 5 2821 (h) (2) ("The amendment 'made by paragraph (1) - 
shall take effect as of November 5, 1990, and shall apply as if 
it had been included in section 2910(4) of the Defense Base 
Closure and Realignment Act of 1990 on that date.'") 



reenacts a statute without changem). 

In short, the language of the Base Closure Act and its 

purpose compel the conclusion that Congress intended the 

Secretary of Defense and Base Closure Commission to consider 

defense laboratories for closure or realignment. Congress has 

had repeated opportunities to enact legislation to codify the 

interpretation urged by plaintiffs, but has chosen not to do so. 

Plaintiffsf view that the Lab Commission's existence precluded 

the Secretary of Defense and the Base Closure Comission from 

recommending the closure or realignment of defense labs has not 
5- 

been accepted by Congress and should not be accepted by this 

Court. 

B. Section 246 Did Not Preclude the Secretary of Defense 
and the Base Closure Commission From Rec2ommending 
Defense Laboratories for Closure or ReaYiunment. 

Plaintiffs allege that the Lab Commission had mexclusivew 

authority to recommend laboratories for closure or realignment. 

See, e.u., Complaint, 99 3-4, 65-66. Section 246, however, - 
neither delegates the Lab Commission such exclusive power, nor 

bars the Secretary of Defense and Base Closure Commission from 

considering defense labs for closure or realignment. To the 

contrary, the Base Closure Act, not 1 246, expressly serves as 

the wexclusive authority for selecting for closure or 

realignmenttt military installations inside the United States. 5 

2909(a). Not surprisingly, the Lab Commission is not even 

mentioned in the Base Closure Act and the procedure set forth in 

the Act is in no way dependent on the Lab Commissionfs work. 



The nature, scope, purpose and effect of the Lab 

Commission's work were entirely different from those of the Base 

Closure Commission. The Lab Commissionfs charter was generally 

&Q study the "feasibility and desirability of various means to 

improve the operation of laboratories of the Department of 

Defense. 5 246 (b) (1) . Congress intended that the Lab 

Commission begin by studying the Defense Department's Defense 

Management Review on defense labs. H. Conf. Rep. No. 101-923 at 

3135; S. Rep. No. 101-384 at 203. Assessment of closures was but 

one subject the Lab Commission could study, while making specific 

closure and realignment recommendations was the Base Closure 

Commissionfs exclusive mandate. 

3nlike the Base Closure Commission, the Lab C!ommission was 

simply a federal advisory committee, the members of which were 

appointed by the Secretary of Defense without congressional 

confirmation. See 5 U.S.C. App. 2 (the Federal Advisory 

Committee Act). Its authority was expressly limited to providing 

a report to the Secretary of Defense, who could consider or 

ignore it as he saw fit. § 246(f). The report was not binding 

on the Secretary and 5 246 required nothing more of the Secretary 

than that he furnish the report to Congress. The members of the 

Base Closure Commission were, in contrast, appointed by the 

President after consultation with Congress, and were confirmed by 

the Senate. 5 2902(c). Unlike the Lab Commission, the 

recommendations of the Base Closure Commission were required to 

be reviewed by the President and, if approved by the President, 



would become law unless Congress passed a joint resolution of 

disapproval. 

Not surprisingly for commissions created in t.he same 

legislation, the Lab Commission and the Base Closure Commission 

had different missions, were created for different. purposes and 

the products of their work were treated differently. There is 

certainly no express intent that the work of the Lab Commission 

somehow preempted part of the Base Closure Commissionfs efforts. 

And, nothing in the purpose or product of the Lab Commission 

impliedly suggests that its preparation of a non-binding and 

purely advisory rgport to the Secretary preempted the Secretaryls 

and Base Closure Commissionts duties under the Bas'e Closure Act 

to submit recommendations for the closure and realignment of 

domestic military installations, including defense labs, to the 

President. 

Plaintiffs observe that the Secretary of Defensefs and Base 

Closure Commissionfs closure and realignment recommendations were 

to be completed by April 15, 1991 and .July 1, 1991., respectively, 

while the Lab Commission8s recommendations were not due to the 

Secretary of Defense until September 30, 1991. Compare 1 246(f) 

with L E 2903 (c) (1) ; 2903 (d) (2) (A) . They assert th.at, because the 

Secretary and the Base Closure Commission would not have the 

benefit of the Lab Commissionls recommendations by April 15 and 

July 1, Congress must not have intended that the Secretary and 

Base Closure Commission consider labs for closure or realignment. 

Plaintiffs imply that the Lab Commissionls recommendations would 



serve no purpose unless they were considered by the Secretary and 

the Base Closure Commission prior to their making base closure or 

realignment recommendations. They are wrong for four reasons. 

First, there is no indication in the legislative history 

that Congress intended to carve out a narrow category of military 

facilities for delayed closure or realignment consideration. To 

the contrary, the structure, timing and legislative history ok 

the Base Closure Act demonstrate Congress' desire to proceed with 

the closure of unneeded and costly domestic military instal- 

lations rapidly and without exception. Section 2901(b) (purpose 

of Act is the timely closure and realignment of military 

installations); see H. R. Conf. Rep. No. 101-923 at 3257, 3259; 
H. Rep. No. 101-665 at 3077. 

Second, the Base Closure Act calls on the Secretary of 

Defense and the Base Closure Commission to make three rounds of 

base closure and realignment recommendations -- in 1991, 1993, 
and 1995. See S S  2902 (e) , 2903 (c) (I), 2903 (d) (2) (A). If, as 

plaintiffs claim, the Secretary and the Base Closure Commission 

were not permitted to recommend defense labs for closure in 1991 

as a result of the Lab Commission's work, such rec:ommendations 

could not be made until 1993. Given rapid technol.ogica1 and 

geopolitical changes, the Lab Commission's 1991 report may be of 

questionable value to the Secretary's and Base Closure 

Commission's 1993 efforts, counseling against plaintiffst 

assertion that completion of the Lab Commission report was a 

prerequisite to closure or realignment consideration. 



Third, although not considered by the Secretary and the Base 

Closure Commission prior to making their recommendations in 1991, 

the Lab Commission report served an important purpose. Even if, 

as here, Congress overwhelmingly voted not to disapprove the Base 

Closure Commission's recommendations, Congress ret.ains power to 

pass subsequent legislation that could block the c.losure or 

realignment of any one or of all defense labs ordered closed or 

realigned by the President pursuant to the Base Closure Act.'' 

The Lab Commission report, which was furnished to Congress, 5 

246(g), may assist Congress in determining whether such 

legislation is appropriate. Indeed, the Conference Committee 

report indicates that this was precisely Congressf intent: 

The conferees understand that the Department of Defense 
is currently evaluating a reorganization of the entire 
defense laboratory structure with potential 
closures and consolidations. This Commission will 
provide the Committees on Armed Services of the Senate 
and the House of Representatives with a critical 
assessment of the Department's findings and may suggest 
alternative actions for congressional consideration. 

H. Conf. Rep. No. 101-923 at 3135-36. 

Fourth, the Lab Commission was not merely charged with 

considering lab closures or realignments. To the contrary, 

9 246(b)(1) required the Lab Commission to conduct "a study to 

determine the feasibility and desirability of various means to 

improve the operation of laboratories of the Department of 

Defense." The Commission was invited to consider conversion of 

'' Closures or realignments ordered by the President need 
not begin for two years or be completed sooner than six years. 5 
2904(a)(3), (4). Congress, therefore, has a substantial window 
of opportunity to enact corrective legislation if it chooses. 



labs to government-owned, contractor-operated labs, modification 

of the missions and functions of the labs in addition to 

consolidation or closure of labs. 1 246(b)(2)(A). The Lab 

Commission's views on subjects other than closure and 

consolidation thus may assist the Secretary of Defense in 

determining what, if any, steps other than closure may promote 

the efficiency of defense labs.13 

In short, Congress specifically authorized the Secretarj and 

Base Closure Commission to study all domestic military 

installations, broadly defined to include all activities under 

the jurisdiction of the Department of Defense. Given Congress' 

clear intent to expedite the previously deadlocked process of 

closing unneeded and costly military installations, had it 

intended the Secretary of Defense and the Base Closure Commission 

to delay consideration of defense labs for closure or 

realignment, it would have so provided expressly. It did not. 

The Lab Commission served its purpose in providing the Secretary 

and Congress a report on defense labs to assist them in making 

legislative or administrative improvements to these 

installations. If plaintiffs are dissatisfied with the defense 

lab closure and realignment determinations made by the President 

and accepted by Congress, they should turn to Congress for 

supplemental legislation with their policy arguments rather than 

l3 The Lab Commission could also review defense labs that 
need not be considered for closure or realignment through the 
base closure process because they are not subject to 10 U.S.C. 5 
2687. See footnote 8 ,  suDra. 



to this Court with a misconstruction of existing law. 

111. PLAINTIFFS LACK STANDING TO CHALLENGE THE LAB COMMISSION AND 
ITS REPORT. 

In Count 3, plaintiffs claim that the Lab Commission 

violated 1 246 by failing to evaluate labs individually, failing 

to consider closures or realignments of labs and failing to 

conduct an "independent, uncompromisingM study. Complaint, 5 ,  

189, 190, 207. This claim warrants little attention as 

plaintiffs so plainly lack standing to challenge the work of this 

advisory commission, which disbanded by law nearly two years ago. 

In Luian v. pfenders of Wildlife, 112 S. Ct. 2130, 2136 

(1992), the Supreme Court recently rearticulated the standards 

that plaintiffs are required to demonstrate to establish the 

"irreducible constitutional minimum of standing:"' 

First, the plaintiff must have suffered an "injury in 
factw - an invasion of a legally-protected interest 
which is (a) concrete and particularized, and (b) 
"actual or imminent, no fconjecturalf or 
Ihypothetical.'" Second, there must be a causal 
connection between the injury and the conduct 
complained of - the injury has to be "fairly 
traceiable] to the challenged action of the defendant, 
and not . . . th[e] result [of] the independent action 
of some third party not before the court." Third, it 
must be "likely," as opposed to merely wspeculative,l~ 
that the injury will be "redressed by a favorable 
decision.I1 (citations omitted). 

Plaintiffs satisfy none of these standards. 

The injury plaintiffs claim from the realignment of 

Wanninster is loss of employment at the facility. &g Complaint, 

nf 12, 14, 16, 17. As plaintiffs acknowledge, this alleged 

injury is the result of President Bush's decision to approve the 

recommendation of the Base Closure Commission to realign 



Waminster and Congresst failure to disapprove it,. 

In contrast, the Lab Commission, which did not produce even 

a recommendation to realign Waminster, did not cause the injury 

plaintiffs allege. Its report, as plaintiffs claim, postdated 

the entire 1991 base closure process. Moreover, the Lab 

Commissionts report was purely advisory and could have had no 

direct and binding effect on Warminster, even if issued in 

connection with the base closure process. Not surprisingly, 

therefore, plaintiffs do not -- and cannot -- allege that the Lab 
Commission or its report caused them any injury. 

Nor can the relief requested, declarations that the h b  

Commission violated the APA and B 246, Count 3, Prayers for 

neiief (a) and (b), and an order voiding its reco~mmendations, 

redress plaintiffst alleged injuries. Such relief would leave 

intact President Bush's decision to realign Warmi.nster. Voiding 

the nearly two year old recommendations, made public and provided 

to Congress, of an advisory committee that has long since 

disbanded cannot redress any injury suffered by the plaintiffs. 

A13 claims against the Lab Commission and its former 

Commissioners should be dismissed. 

CONCLUSION 

For the foregoing reasons, defendantst partial motion to 

dismiss should be granted. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 



Dated: July 20, 1993 -. 

MICHAEL J. ROTKO 
United States Attorney 

Attorneys 
U.S. Department of Justice 
Civil Division 
901 E St., N.W. Room 952 
Washington, D.C. 20530 
(202) 514-4775 

Attorneys for Defendants 
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Fls i n t r - l ~ d u c e d  i n  t h e  H o u s e ,  May 14, 1991 

l O 2 d  CONGRESS 
1st S e s s i o n  

TIZ~ e n s u r e  t h a t  t h e  re$zommendat  iarrs of t h e  C o r n m i s s i o r t  o n  t h e  C~zlrtsc~ 1 i d a t  i o n  arrd  
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BILL 
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S e a r c h  of  11,1361 P i l l s  a n d  R e s o l u t i o n s  tca F i n d  1.. . 

H. R. 2329 b y  MCMILLEN, TOM (D-MD) -- R c t i o n s  c ~ n  C l c a s i n g  car R e a l i g n r t i e n t  of 
D e f e n s e  D e p a r t m e n t  L a b o r a t o r i e s ,  R e s t t - i c t  ican 

O f f i c i a l  T i t l e  ( c a p t i o n )  : 
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D e v e l  upfnert t  Laborat or i es R e c o r ~ i m e r t d ~ a t  i cans, P r o v  i s i c t r t  
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05/07/31 -- I n  The SENQTE 
I n t r o d u c e d  b y  MIKULSK I (D-MD) 

R e f e r r e d  t c t  SENRTE COMMITTEE ON RRMED SERVICES 
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for c o n s i d e r - a t i o n  be fo r -e  arty a c t i o n  is t a k e n  t o  close or r e a l i g n  
D e p a r - t r n e n t  of Defense l a b o r a t o r i e s  p u r s u a n t  t o  t h e  D e f e n s e  B a s e  C l o s u r e  
a n d  Real i gnnlent act of 1990. 

I N  THE SENRTE O F  THE UNITED STQTES 
May 7 ( l e g i s l a t i v e  d a y ,  Q p r i l  2 5 ) ,  1991 

M s .  M i k u l s k i  i n t r o d u c e d  t h e  f o l l o w i n g  b i l l ;  w h i c h  w a s  read t w i c e  a n d  r e f e r - r e d  
t o  t h e  Commit  tee o n  Qrrfled Services 

R P I L L  
T o  e n s u r e  t h a t  t h e  r-ecornniertdat i o n s  s f  t h e  C1=~rnrtiission on t h e  C o n s o l  i d a t  i o n  artd 

C o r t v e r s i o r l  o f  D e f e r t s e  R e s e a r c h  a n d  D e v e l a p r f l e r ~ t  L a b o r a t  ories are a v a i  1 a b l e  
for c o n s i d e r a t i o n  before a n y  actior~ is t a k e n  to close o r  r e a l i g n  
D e p a r t m e n t  of D e f e n s e  l a b o r a t o r i e s  pursuant t o  t h e  D e f e n s e  B a s e  C l o s u r e  
a n d  R e a l  i g n n i e n t  act of 1990. 

B e  i t  e n a c t e d  b y  t h e  S e n a t e  a n d  H c ~ u s e  of R e p r e s e n t a t i v e s  c ~ f  t h e  U n i t e d  
S t a t e s  o f  O r n e r i c a  i n  C o n g r e s s  asserflbled, 
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LQBORRTORIES 
No D e p a r t r f l e r t t  of D e f e n s e  l a b o r a t o r y  may be c l c l s e d  o r  real  i g n e d  p u r s u a n t  

t o  t h e  Defertse E a s e  C l o s u r - e  and R e a l i g r t n i e n t  Clct o f  19911 ( p a r t  R  of t i t l e  X X I X  
of t h e  N a t  i c l n a l  D e f e n s e  R u t h o r i z a t i o n  Q c t  for F i s c a l  Y e a r  1991; 104 Sta t .  
1808; 10 U.S.C. 2687 n o t e )  a s  a r e s u l t  of r e c u r n m e r t d a t i i ~ n s  n i a d e  by t h e  D e f e n s e  
B a s e  C l o s u r e  a n d  R e a l  ignr f l en t  C o r n m i s s i o n  d u r i n g  1991 un't  i 1 t h e  r e p o r t  of t h e  
Comrni ss i o n  o n  t h e  C~=~nsl:l 1 i d a t  ion a n d  C s n v e r s  i izin of D e f e n s e  R e s e a r c h  and 
D e v e l c l p m e n t  L a b o p - a t o r i e s  h a s  b e e n  s u b r n i  t t e d  to C o n g r e s s  p u r s u a n t  to sect i o n  
246 of t h e  National D e f e n s e  R u t h o r i t a t i o n  Q c t  f o r -  F i s c a l  Y e a r  19'31 (104 Stat .  
1519). 
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Defendantsf Partial Motion to Dismiss and proposed Order to be 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
et al., - 

1 
Plaintiffs, 1 

1 
v. ) Civil Action No. 92-CV-5331 

1 
ADM. FRANK B. XELSO, 11, 1 
~cting Secretary of the 1 
Navy, g& a., 1 

Defendants. 1 
- 

DEFENDANTS' MOTION FOR A PARTIAL STAY OF PRCKEEDINGS 

Defendants move to stay all claims that the Secretary of the 

Navy, the Secretary of Defense or the Defense Base Closure and 

Realignment Commission violated procedural requirements set forth 

in the Defense Base Closure and Realignment Act. A memorandum in 

support of this motion is provided herewith. By separate motion, 

defendants have moved to dismiss the rest of this action. 

Respectfully su.bmitted, 

FRANK W. HUNGER 
~ssistant Attorney General 

MICHAEL J. ROTKO 
United States Attorney 



Attorneys 
U.S. Department of Justice 
Civil Division 
901 E St., N.W. Room 952 
Washington, D.C. 20530 
(202) 514-4775 

Dated: July 20, 1993 Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COUR'T 
FOR THE EASTERN DISTRICT OF PENNSYLVZUlIA 

I 

REP. JAMES C. GREENWOOD, 
& &, 

1 
1 

Plaintiffs, 
1 

1 
v. ) Civil Action No. 92-CV-5331 

1 
ADM. FRANK B. KELSO, 11, 
Acting Secretary of the 

1 

Navy, a., 1 
1 

Defendants. 1 

DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR 
MOTION FOR A PARTIAL STAY OF PROCEED- 

PRELIMINARY STATEMENT 

By separate motion filed today, defendants have moved to 

dismiss most of plaintiffs1 case. Specifically, defendants have 

moved to dismiss: (1) plaintiffs1 llsubstantivew claims against 

the Secretary of the Navy, Secretary of Defense and Defense Base 

Closure and Realignment Commission that the Third Circuit found 

to be unreviewable in Specter v. Garrett (llSgecterI1l), 971 F.2d 

936 (3d Cir. 1992), (2) Count 4 of plaintiffs' Complaint, a due 

process claim identical to that advanced and dismissed in Specter 

I, and (3) all claims regarding the Commission on Consolidation 

and Conversion of Defense Research and Development Laboratories. 

What remains are claims that the Navy, Defense Department 

and Base Closure Commission violated certain procedural 

requirements of the Defense Base Closure and Realignment Act (the 

ll~ct").l In this motion, defendants move to stay these claims 

Plaintiffs claim that the Secretaries of Defense and the 
Navy failed to furnish the General Accounting Office and the Base 
Closure Commission all information they used in making their 



pending Supreme Court review of whether essentially identical 

allegations made in Specter are reviewable. 

The two appellate courts that have considered whether these 

ffproceduralw claims are reviewable have split on the question. 

In Cohen v. Rice, 992 F.2d 376 (1st Cir. 1993), the First circuit 

held that claims that the Air Force, Defense Department and Base 

Closure Commission violated procedural requirements of the Act in 

the course of recommending an Air Force base for closure are 

unreviewable. In Specter v. Garrett ("S~ecter IIlq], No. 91-1932 

(3d Cir. May 18, 1993), a divided panel of the Third Circuit held 

that such claims were reviewable. 

This split in the Circuits involves a matter of substantial 

national importance. The issue presented is the extent to which 

the delicate political compromise inherent in the .Act to expedite 

closure of unneeded domestic military bases can be upset by 

litigation that seeks to overturn Presidential determinations to 

close such facilities. Such litigation seeks to invalidate 

Presidential orders on the ground that the entities directly or 

ineirectly providing recommendations to the President are alleged 

to have violated the Act's procedural requirements. Because 

judicial review of such claims compromises the ability of the 

government to fulfill the purposes of the Act and! in our view, 

is not intended by Congress, the Solicitor General has authorized 

the filing of a petition for writ of certiorari to the Supreme 

recommendations and that the Base Closure Commission violated the 
public hearing requirements of the Act. 



Court to resolve this split of authority. Given this split in 

the circuits, the significance of the issue and the Supreme 

Court's earlier grant of certiorari in S~ecter, there is good 

reason to expect that this petition will be granted. 

Whether the llprocedurallv claims are ultimately found to be 

reviewable in SDecter will determine whether essentially 

identical claims may be entertained in this case. Until the 

Supreme Court has an opportunity to review Specter 11, the 

tlproceduralM claims in this case should be stayed. A stay of 

these claims is appropriate so that time, effort and judicial 

resources are not needlessly expended litigating these matters 

while the Supreme Court reviews whether they can be litigated at 

all. 

PROCEDURAL BACKGROUND 

The procedural history of Specter v. Garrett, the case that 

seeks to overturn the President's decision to close the 

Philadelphia Naval Shipyard, is both complex and directly 

~elevant to this case. Most of the claims advanced in this case 

regarding the realignment of the Naval Air Warfare Center 

Aircraft Division ~arminster~ are essentially identical to those 

made in Specter, and their reviewability is controlled by that 

case. 

In Specter, defendants argued that the Administrative 

Procedure Act ("APAU) did not permit review of claims that the 

The facility was previously called the Naval Air 
Development Center. 

3 



defendants1 recommendations to close the Shipyard were 

substantively flawed or claims that defendants had violated 

certain procedural requirements of the Act. This Court agreed 

and granted defendants1 motion to dismiss the case. Specter v. 

Garrett, 777 F. Supp. 1226 (E.D. Pa. 1991). 

In April, 1992, a divided panel of the Third ~:ircuit 

partially reversed. Specter v. Garrett, 971 F.2d 936 (3d Cir. 

1992). It held that claims related to the substanc:e of the 

recommendations to close the Shipyard were indeed unreviewable, 

but found contentions that defendants had violated certain 

procedural requirements of the Act to be reviewable under the 

APA . 
In June, 1992, the Supreme Court decided Franklin v. 

Massachusetts, 112 S. Ct. 2767 (1992), a case concerning the 

reapportionment of the House of Representatives under the 1990 

decennial census. Reapportionment involves an analogous 

procedure to that set forth in the Act whereby the Secretary of 

Commerce offers a recommendation for reapportionment to the 

President, who is required to make the final determination on how 

many representatives each state is entitled to have in the House 

of Representatives. 

The Supreme Court in Franklin held that the APA did not 

authorize review of Massachusettsr claims that the Secretary's 

and President's actions violated relevant census statutes. As to 

the Secretary, the Court held that her recommendation was not 

"final agency actionf' required for APA review. With regard to 



the President, the Court held that the APA permitted review only 

of.% ''agency action1' and that the President was not an 'fagency.ll 

While actions of the President could be reviewed for their 

constitutionality, they were not subject to APA review. 

Because of the clear parallels between the Act and the 

census statutes involved in Franklin, the defendants in Specter 

petitioned the Supreme Court for a writ of certiorari. 

Defendants argued that Franklin required dismissal of plaintiffs1 

remaining wproceduralw claims. In November, 1992, the Supreme 

Court granted the petition, vacated the Third Circuit's decision, 

and remanded the case for reconsideration in light of Franklin. 

113 S. Ct. 455 (1992). 

Meanwhile, in a case involving substantially similar claims 

arising from recommendations to close Loring Air Force Base, a 

district judge in Maine held in September, 1992 that Franklin 

required dismissal of plaintiffsr llproceduralll claims. Cohen v. 

Rice, 800 F. Supp. 1006 (D. Me. 1992). On May 3, 1993, the First 

Circuit aYfirmed. Cohen v. Rice, 992 F. 2d 376 (1st Cir. 1993). 

On remand from the Supreme Court, however, a divided panel 

of the Third Circuit in S~ecter departed from the reasoning in 

Cohen and held that Franklin did not preclude review of 

plaintiffsf MproceduralM claims. Specter 11, No. 91-1932 (3d 

Cir. May 18, 1993). The Third Circuit subsequently denied 

defendantsr petition for rehearing and suggestion of rehearing 

banc, but granted defendantsf motion to stay its mandate until 

July 21. The Solicitor General has now authorized. defendants to 



file a petition for a writ of certiorari to the Supreme Court 

which will urge reversal of Specter II.3 

This action, filed in September, 1992, raises claims 

regarding Warminster that are essentially identical to those 

advanced in Specter about the Shi~yard.~ Correctly recognizing 

that a ruling on reviewability in Specter would govern this case, 

after defendants filed a motion to dismiss this action in early 

December, 1992, plaintiffs requested that defendants stipulate to 

allow them to postpone filing their opposition until fifteen days 

after Specter I1 was decided. Defendants agreed.= After the 

Third Circuit decided Specter 11, but before the Tlzird Circuit 

ruled on our petition for rehearing, plaintiffs agreed to permit 

defendants until July 21 to file a responsive pleading or renewed 

motion to dismiss. The Court entered that stipulation as an 

order on June 10. 

Defendants will file on July 21 a motion to extend for 
thirty days the stay of the mandate granted by the Third Circuit. 

Plaintiffs here raise additional issues regarding the 
authority of the Secretaries of the Navy and Defense and of the 
Base Closure Commission to recommend Warminster for realignment. 
Defendants have moved to dismiss these claims, not present in the 
Specter litigation. 

That stipulation was tendered to the Court. on or about 
December 15, 1992. The Court did not enter that stipulation as 
an order. Instead, by Order entered December 18, 1992, the Court 
denied defendantsf motion to dismiss without prejudice to renew 
it after the Third Circuit decided Specter 11. 



ARGUMENT 

I.> A PARTIAL STAY OF PROCEEDINGS PENDING THE SUPREME COURT'S 
REVIEW OF SPECTER I1 IS APPROPRIATE AND SERVES THE INTERESTS 
OF JUDICIAL ECONOMY AND CONSERVATION OF LITIG.ATION 
RESOURCES. 

It is well established that Itthe power to stay proceedings 

is incidental to the power inherent in every court to control the 

disposition of causes on its docket with economy of time and 

effort for itself, for counsel, and for litigants." Landis v. 

North American Co., 299 U.S. 248, 254 (1936); see Coit 

Independence Joint Venture v. FSLIC, 489 U.S. 561, 585 (1989). - 

It is particularly appropriate for courts to exercise this 

discretion to Ithold one lawsuit in abeyance to abide the outcome 

of another which may substantially affect it or be dispositive of 

the issues.8t Bechtel CorD. v. Local 215, Laborersf Intfl. Union, 

544 F.2d 1207, 1215 (1976) (citing American Life Ins. Co. v. 

Stewart, 300 U.S. 203, 215 (1936)); see also Reminqton Rand Corp. 

v. Business Systems, 830 F.2d 1274, 1275-76 (3d Cir. 1987); 

Rosers v. United Steel Corp., 508 F.2d 152, 163 (3d Cir. 1975). 

Significantly, defendants do not ask for the entire lawsuit 
/ 

to be stayed. Rather, we request a stay only of plaintiffs' 

ltproceduraltl claims, the reviewability of which will be the 

subject of defendants1 certiorari petition in Specter. As 

plaintiffs recognize, resolution of the reviewability issue in 

Specter will govern reviewability of the essentially identical 

claims here. For that reason, plaintiffs requested -- and 

defendants agreed -- to postpone, pending resolution of Specter 

I1 their filing of an opposition to defendantst motion to - I  



dismiss filed in this case in December. Plaintiffs have since 

then been similarly accommodating in agreeing effectively to stay 

this case pending Specter. 

The parties have, in short, proceeded in this case by 

recognizing that Specter controls most of it and have chosen to 

conserve litigation and judicial resources by waiting for Specter 

to be definitively decided. Because defendants will seek Supreme 

Court review, that has not yet happened. Sound principles of 

judicial economy and the conservation of litigation resources 

counsel in favor of continuing to await the final outcome of 

Swecter and of staying plaintiffsf ggproceduralgg claims pending 

Supreme Court re vie^.^ 

11. A STRONG BASIS EXISTS FOR THE SUPREME COURT TO GRANT 
DEFENDANTSf PETITION FOR CERTIORARI. 

In determining whether to exercise its discretion to grant a 

stay, the Court should assess the likelihood that the Supreme 

Court will in fact decide to review Specter 11. The greater the 

chance that the Supreme Court will decide the reviewability 

issues that will be binding on this Court, the more reason exists 
I 

for issuing a stay. Here, there is a substantia'l possibility 

that the Supreme Court will review Specter 11. 

Supreme Court Rule 10.1 lists several factors that the Court 

may consider in determining whether to grant a pet:ition for 

certiorari. Three squarely apply here: when a court of appeals 

In the meantime, of course, plaintiffs can brief and the 
court can consider and decide defendantsf accompanying motion to 
dismiss, which, if granted, will dispose of most of this case. 



issues a decision that conflicts with the decision of another 

court of appeals on the same matter, S. Ct. R. lO.l(a); when a 

court of appeals has decided an important question of federal law 

which has not been, but should be settled by the Supreme Court; 

or when a court of appeals has decided a federal question in a 

way that conflicts with applicable Supreme Court precedent. 

First, Cohen and Specter I1 are in clear conflict. The 

First Circuit in Cohen ruled that claims that the military 

services and Base Closure Commission have violated particular 

procedural requirements of the Act are unreviewable. The Third 

Circuit in Specter I1 held the contrary. 

Second, the reviewability of actions under the Act presents 

an important question of federal law. The Act represents a 

landmark political compromise that resolved long-standing 

tensions between the Executive and Legislative Branches over the 

timely closing of domestic military installations. To allow 

plaintiffs to challenge base closures on the basis of alleged 

procedural errors and to seek to extract a single base from a 

package of facilities approved by the President and Congress 

would upset the Act's delicate procedural framework and impair 

the governmentfs ability to carry out the Act. Moreover, the 

1991 actions challenged here and in Specter involved but the 

first of three rounds of base closures to end in 1.995. This 

issue thus retains great practical significance for the future. 

Finally, in defendantsr view, Specter I1 conflicts with 

Franklin v. Massachusetts, 112 S. Ct. 2767 (1992). By granting 



defendantsf first petition for a writ of certiorari, vacating 

S~ecter I and remanding the case for further proceedings in light 

of Franklin, the Supreme Court clearly recognized a. connection 

between the two cases. Because there is compelling argument that 

the Third Circuit misinterpreted recent Supreme Court precedent 

that the Court asked the Third Circuit to consider on remand, 

there is considerable reason to believe that the Court will 

review Specter 11. 

These considerations weigh in favor of granting a partial 

stay of this action. That stay need not be very long in 

duration. The Supreme Court will most likely decide whether to 

grant defendants' petition in the fall. Should it decide to deny 

it, the stay may then be lifted. If the Court grants the 

petition, then the Court will issue a decision next Term that 

will be binding on this Court. Compelling reasons therefore 

exist to support a stay of consideration of plaintiffsf 

ttproceduraltt claims until the Supreme Court reviews the identical 

claims in. Specter. 

/ CONCLUSION 

For the foregoing reasons, defendantsr motion for a partial 

stay of proceedings in this action should be granted. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICHAEL J. R0TK:O 
United States A.ttorney 



JEFE#E~ 2. GUTMAN 

Attorneys 
U.S. Department of Justice 
Civil ~ivision 
901 E St., N.W. Room 952 
Washington, D.C. 20530 
(202) 514-4775 

Dated: July 20, 1993 Attorneys f o r  Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
et al., - 1 

1 
Plaintiffs, 1 

v. ) Civil Action No. 92-CV-5332 
1 

ADM. FRANK B. KELSO, 11, 1 
Acting Secretary of the 1 
Navy, & a., 1 

1 
Defendants. 1 

ORDER 

Upon consideration of defendantst motion for a partial stay 

of proceedings, memorandum of points and authorities in support 

thereof, and any opposition thereto, and good cause having been 

shown, it is this day hereby ORDERED: 

1. Defendantst motion for a partial stay is GRANTED; 

2. All claims that defendants have not moved to dismiss by 

their motion filed July 21, 1993 are stayed until '30 days after 

the Supreme Court either denies defendantsf forthcoming petition 

for certiorari in S~ecter v. Garrett or grants the petition and 
< 

issues an opinion in the case. 

UNITED STATES DISTRICT JUDGE 

Dated: 



CERTIFICATE OF SERVICE 

I hereby certify that I caused a copy of the foregoing 

DefendantsJ Motion for a partial Stay of Proceedhgs; DefendantsJ 

Memorandum in Support of a Partial Stay of Proceedings and 

proposed Order to be sewed on the 20th day of ~ u l y ,  1993, by 

overnight express mail to: 

Peter S. Greenberg 
Nicole Reimann 
Schnader, Harrison, Segal & Lewis 
1600 Market Street, Suite 3600 
Philadelphia, PA 19103 
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IN THE UNITED 8TATES DISTMCP COURT 
FOR THE USTERN DISTRICE OF PEXNSYLVANIA 

U . S .  REP. 3-8 C .  G R E H m O D ,  t 

9% La-, 1 

plaintiffs, t 
t 

v.  : CIVIL ACTION NO. 

6 E u  C. O ' M E F E ,  t h e  Acting I 

saoratary of t.he Navy, a.. . . 
1 

_ _  C_ - --- _ _ C C  

MOTION Of PLRINTIPFS FOR SUl@@-?Y SJDGWENT 
- - -  

Plaintiffs hereby mov8 for summary judgment pureuent to 

Rule 5 6 ( a )  of  t h e  Fadoral Rules of Civil ITocedura The ground 

for plaintiffst notlon, which ie more fully set f o r t h  in t h o  

accompanying menoranduo of lw, 15 that, irs a matter of  i a w ,  t h e  

Rase c~ogure C o m l a s l o n  war wi thou t  j u r l a d i ~ t i o n  and authority to 

review and maKo daci~ions about dcienae laborrtoriem In i t s  i991 

~ R E P O R L ,  plaintiffs yespactfully requeet the C o u r t  to 

enter an Order deolaring dofondants' notion. m l a w f u l  and vcid 

and e n j o i n i n g  dofundants fron taking m y  action to relocate or 



r o a l i p  tna  ~ a t i o n a l  A i r  Warfare Center-Wal-minstet  bascrd on the 

Bass Clonuro Commisnionls July 1, 

- , - - -A 

iw14 Reimann 
Attornoyo for P l a i n t i f f s  

G . a A D E R ,  HARRISOH, SECAL & LEWIS 
1600 Market Stroot, Suite 3600 
~hiladelphia, Pennsylvania 19103 

Of Counsel. 



IN THE UVITED STATES DISTRXC.? COURT 
FOR THE EASTERN DIBTRICT OF PBNNSYLVMSA 

U.S. REP. J m E B  C. GREENWOOD, I 

a*, : 
I 

P l a i n t i f f a ,  1 
1 

V.  : C I V I J J A ~ I O N  NO* 92-CV-5331 
1 

SEAN C .  O'ICEBFE, the Aating . 
Sacrrtary of tho Navy, & d., I 

AND NOW, t h i s  day or  , 1993, upon 

consideration of plaintiffa' Motion f o r  Scmmary Judgment, and 

defendants' Rmaponse t h ~ r e t o ;  

IT IS HEREBY ORDERED that P l a i n t : i f f o l  Moticn for 

G m a r y  Judgment is GRA.NTED, a ~ d  t h a t  tha Scorotary cf Dcfcnoe'g 

and Base Closure ~omnicsion~e inclusion o f  the ~ a t i o n a l  ~ i r  

Werfare Canter-Waxminuter h tho 1991 Baas Closure procaus was 

unlawful and ia void1 and 

XT 18 FVRTHEX ILEREDY ORDERED t h a t  dofendants are 

enjoined from taking any ac t ion  Lo realign or relocate t h o  

National A i r  Warfar. Center-Warminator baaed on t h e  Base Clocura 
I 

Commiasiontr July 3 ,  1991 rocommendstions. 
! 

-- 
Roneld I,. Buclrwalter, J .  



IN THE UNITED STATES DISTRICT COURT 
FOR THI: EASTERN DISTRICI. OF PENliSYLVMIA 

U.S. REP.  JmES C. GRZENWOOD, r * S L . ,  

P l a i n t i f f s ,  1 
1 

v. C I V I L  ACTION NO. 9 2 - ( 3 -  5331 . < .- (-. : C J  r-, 

SEAN C.  O ' E E F B ,  t h e  Acting " '  r , .  --. - 
gecretary of t h e  Navy, st, 01. , r 1 - 7  . .  ;-, -- 

;: ., .. .- . 
Defendants. . ,.., -.- --. . .. . . . c -  . . 

I - , . . Y? 

P l a i n t i f f s ,  anploy~eo of the Haval A i r  Worfnra C a r . t c r -  

worminot.r ("NAWCn) , I  their u n i o n s  and nsmbors of Pennsylvania 

~ongressional d a l e ~ a t i o n ,  submlt t h i s  Memorandum of i d w  in 

support of their motion for summary judgnient pursuant to Rule 

56 (a )  of tha Fsderal Rule. of C l v l l  Procedcre. 

This  case involva~ the proposod realignment ~ n d  roloco- 

t i o n  of U W C .  Plaintifie are a n t i t l o d  to igumnary judgment 

because NAWC, unlike, for example, the Philadelphia Ncval Ship- 

yard that i~ before t h i s  Court in Specter v.-Qgxgt>, ie a nava l  

research end drvslopnent .L!.r-, not a mi l i t a ry  'u -- tut 
nonethelrss, w a ~  impropefly and illegally proposad for 
-- 

1. NAWC was formerly denominated Naval Air Development Center 

- 

( M ~ ~ C t t )  and was referred to as NADC in the  C o ~ ~ p l a i n t .  



rmalignment end re loca t ion  by t h o  Base Cloeura ~ o m i o s i o n ,  

pursuant to cor~gresaionally adopted proocduras t o r  c l o s w o a  

and renllgnlnenta. Summary judgment i m  in order beoause, as a 

m ~ t t e r  0 2  law, NANC instcad should have been dealt vith by the 

Conurci6cion ogecifically cxratoa by Congrees to deal with m, 
not b n s o ~ l  purouant  to t h e  procedures specifically mandated by 

con$rsse to deal w i t h  m, not  basos. 

NnWC has functioned am a naval rorearch and devolognent 

laboratory w i t h i n  t h e  Department of Daienae'a large a ~ d  coaplcx 

laboratory cystem s ince  1947. Its mission i s  to be t h e  principal 

Navy raoearch and development center for aircraf t ,  airborne a:iti- 

eubrnarine warfare, airoraft ayctams 1.86s aircraft-launched 

weapons syatema, and ourfaoo ohip, rubmarine and a i rc l ra f t  naviga- 

tion. ~oaplaint, at 5 4 5 .  Opcretionr; at NAWC involvs 223 

military and 2 3 0 4  civilian paraonnol .  hppr~xihatoly sixty 

percent or NAWCta currrnt e t a f f  arm scicntjste end engineore, 

Including approximately 3 3 %  w i t h  Easter's degreaa and agproxi- 

natoly 54 with Doctoral degree.. 11,9. a t  5 49.  

Pla int i fro  filod this action for drclaratory and 

injunctive relief againet Ciafendants, the Sacratary 02 t h e  Navy, 

the Sacretory OX Defance, the Advlsory C m ~ n f s ~ l o n  on Consolida- 

t i o n  and converoion of Defenae Rosaarcb and D~velopmsnt Labarato- 

ria8 ( the "Lab Comhiasionq) and its nelnbe.rs and the Defenae Base 

Clobura and Realignment Comrpieeion (the ltla.aoo Closure 



Commis~ lon~~)  and i t e  mexbere (sommtimca colle-tively raterred to 

ata t h e  mQovernmentn), on Eaptmmbmr 15, 1992- Plaintlffn' n c t l o n  

peck6 to enjoin  tha Sacrotary of Defence and t h e  secretary of the 

~ a v y  from taking any action to realiqn or ro loca ta  NAWC baaed on 

the Ba8e Closure Commieoionfs July 1, 1991 reoommondation.' The 

present motion is based on t h e  undimputad fccts e a t  the (iecre- 

ta& of the Navy ~ n d  Secretary of Defense included Navy labora- 

tor ies  in the 1991 Borce Cloeurr  and Realigruaent Rrcommendationa, 

which was submitted to the BAS€! ~ l o a u r ~  C O U U I ~ ~ S ~ O ~  on or about 

Apri.1 1 5 ,  1 9 9 1 ,  and the Baee cloaura comlafilon included def&?se 

lnboratorica i n  it8 July 1, 1991 rocommmndatio~a to t!!. 

 resident -- notwithatanding t h e  fact that Congro~a oatabliched 

2. on Decuubor 2 1992, t he  Govarnmsnt w v a d  to dlsalso p l a i n -  
t i f f s  ' oomplajnt. Before p l a i n t i f  $6'  reapcnmc v.0 dual the  
uni ted  6tatee Supreme Court r e v r r ~ e d  cnd r ~ c n d e c l  & . c , , ~  
Garrett, 777 F. Sugg. 1226 (E.D. Pa.  3.991), r8v1d1 - 
u, 971 F.2d 936  (3rd Cir. 1992), -4, 61 U . S . L . W .  
3 3 5 4  (U.S. Nov- 9, 1992), anraman8, 1993 U . 9 .  App. LEXIG 
11408 (3ra Cir. May 18, 1993), uh_'nl&.ed, 1993 u.6. A F ~ .  
LEXIS 1 4 4 5 0  (3rd Clr. June 14, 1993) . Ln s r c t s I  or~ployeea 
of the ~hiladelphia Naval Ship yard, Rmong otbora, .ought to 
enjoin tho  6oorotrry of Dafonoo fron carrying out t h e  Baso 
Cloeura Conunission'o docieion to close the Ghipyard on tho 
ground t h a t  t h a t  deoioion w a s  oubotantlvely and p r o c d u r a l l y  
marred and vio latad t h e  Base Clooure Act. Bocauoo on* of 
plaintiffal claias in this ac t ion  alsa challenges the docl- 
s ion to clone NADC on the ground that  the Baeo closure em- 
mission violated thr procedural and ~ubot4ntive oafoguarda 
of the Base Clwe Cloaure Aat ,  thm parties rtipulatod that 
plaintiffsl response to the Govement's motion to Qisnise 
would not be due until 35 days after the Third Circui t  rcn- 
dared a dsclaion fn . The Cocrt, however, did not 
approve tha stipulat it d i a d s s o d , ,  w i t h o u t  
prejudice, the Govarmant ls  motion arid ordered t h a t  the 
Government f i l e  it6 ree omivo  pleading w i t h i n  30 daye of 3 the Third Clrcuit'e dao s i o n  in Ws. On Mby 18, i993, 
the Third Cirouit dreldrd -. Thereafter, W o  perties 
stipulated that defendants' remponsivs pleading would bc due 

. o n  July 21, 1993. The Court apprwe(1 the stipulation. 



an independent Commiaslon, the Lab Commlssicn, as the exclusive 

entity to invaetlgato and recommend 1aboratc:ry consolidution or 

closure and to detmrmlna n schedulo f o r  cuch oonsolidatlonts or 

C ~ O P U T O S ,  and provided for differant prooadures to daal w i t h  l a b  

reallgnmente and closuxes than those provided f o r  baae closures 

and rea l lgmehta .  

The faoto r e l e v a n t  to glaintiff~' moticn for summary 

judgment, whioh motion t u r n s  on the a o n s t r u c t i o n  of two o t a t u t e g ,  

are-fitrafghtfotrward and undisputed. 

A# par t  of the Nat iona l  DQfenee Authorization ~ c t  for 

F i a m l  Year 1931 (nDefensc Authorieation A c t " ) ,  Congrse8 enac ted  

t u o  e t a t u t e ~  to adclrcse ieeuas r e l a t i n g  to the domastic military 

i n f r a ~ t r u c t u r e .  The purpose of one -- the "Defense Base Closures 

and Realignment A c t  of 1990," (thr "Baee Clcrure Act") -- vae to 

provide f o r  o fair process designed to r e s \ ~ l t  i n  tP,e tixleJy 

cloaure and realignment of ailitary baaes. Title X S I X  of t h e  

Defenee ~uthorizat ion A c t  4 2901 (b) . Tho othar  -- mRecQarch, 
PPvolopmant, Test, and maluat ion ,  I' ( t h e  "Lab Conmioeion ~ o t l ~ )  , 

Title XI of the Defense Authorization Act  3 2 4 6  -- waa t o  oddzasa 

t h e  peculiar issues facing Deparkaant of Dofens4 Labctratories 

{4tdefenae laboratories") and t o  nhke recommenbt ions  to tho 

Secretary of Defense and Congress cn future organizat:lcn and 

structure of defensm laboratoriss. Ess H.Rep. 101-923, at 5 6 3 6 r t  

reprfntod a t  1990 V . S .  Code, ~onprssaional and Admfnimtrativa 



Theeo two m t a t u t e o  aotablinhrd meparat* commls~iona 

vFth diocreto jur iad~ .o t iona  and dut i eo ,  an4 oaparata pro~coduros 

for determining cloaurca end raalignnonto. Congraes astnblishcd 

the Defenee Base Clonura and Renl igment  Canmirsion (flgaoa 

closura C ~ o t m l ~ s i o n " )  under the Base Closure Act. That Commission 

was to review the realignment and closure rsoomendations of the 

godretary of Uefenoe, ) 2903(d), c o n d u d  puhlla haaringe, 

S %903(d) (1), and fftransmjt to t h a  President  a report ContalnJng 

tho Commlosiontc finding and conalusionr based on an analysici of - 
the zecoamendationa made by t h e  Socrotary, together with t h e  

Commission'o recommandationa for clooureo and raallgniacnts of 

military inrtallationo in the Uni ted  S t a t e s . "  8 2 9 0 3 ( d ) ( 2 ) ( A ) .  

The independent Lab Cornismion established by Congress 

under 5 2 4 6  had a sagarate purpose and followed e n t i r e l y  d l f -  

feront procedures. The lab Commlscion, which w a 6  Com$>osed of 

individuals with exportine on laboratories, 5 2 4 6 1 ~ )  (I), was 

&argod w i t h  Mconduot[ing] s study to detolrmino t h o  f e a s i b i l i t y  

and d w i r a b i l i t y  of vorioue meanu to imgroq~o the operation of 

laboratoriev of t h o  D e p a r b a t  Of D@ftnae. " t 2 4 6  (b) (1). I n  

par t ioular ,  the Act directed t h e  Lab Comdssion to consider, 

among other thinge,  conaalidation and/or closure ae a rceana of 

improving the operation of dafenae laborataries, 9 246(b)(2)(A)(iii), 

and to determine 8 *propoeed schedule" for any consolidation or 

olosuro of laboratories. B 246(b) (2) ( 8 )  (11). Thus, ,unl ike  . t h e  

Base ClopurQ C ~ m m i m u i o ~  which revi8wed 0nI.y the military basea 

recommendad for clocura ox roaligment by the Secretary of 



mfans., the Lab Cornmiasion wag chargod w i t h  conduetSnq a 6tudy 

comprising the entire lsboratory syetan, including a11 dofense 

laboratoria8, not j u s t  thoaa inoluded on the Soaretary of 

Defanse's Baoe Cloeure Liet, in order to evcrid the npiooo-meola 

review of laboratories that the bae* clo~ura prooeas W C I U ~ ~  

produce. 

In addition to the diacrmte objoccives of aaoh 

~ordmioeion, mado pla in  by tho unambipoue language Sn t h e  two 

s t a h t e a ,  t h e  rtatutea a s t  forth entirely soparate t h o - t a b l e s  

ancl procedues for rcportlng to Conqraoa and f o r  u l t i n s t o  Con- 

greaeional dec in ion  making. Under the Dose C l o n u r a  A o t ,  t h e  

secretary of Defanso transmits  to t h e  Baae Closure Conrmiaaion a 

l i o r  o f  ~illtary installations t h a t  t;he'~ecrstary recomnends for 

clooure and realignment by April 1 5 ,  1991, b r c h  13, 1993, ~ u ; d  

March 15, 1995. 5 1 9 0 3 ( c )  (1). Tharaafter, by no l a t a r  than  J u l y  

3 02 1991, 1993 and 1 9 9 5 ,  the Baa. Closure C m i o o i a n  must 

transmit to the Preofdent a ropor t  con ta in ing  the Base Closure 

Comraissiont~ r i n a h g s  and oonclusions baaed on a rav lew and 

analysis of t h e  8ecretary of Dafanaa'b recornendations f o r  

closurae and realignmanto. 'R 2903(d) (2). The President muot 

then by July 15 transmit to t h e  Buse Clomt~te Commission and 

Congress a report conta in ing the Prosidarit~s approval or disep- 

proval of t h m  Baoa Clooura Commi~nion~e recommendations. 

5 2903 (a) . cong&ss muet aocept or rej o c t  an bloc e l l  of the 



Th* Lab ~ o m ~ o i a a i o n  Act  procedures w m r e  entirely differ- 

ant. Under the Lab conmfaaion Act,  the tab Conmiasion was 

rcquirad to subzait a report conta in ing its L-acoxnmmC38tlona to the  

Bearatam of Dsfenso no l a t e r  than September 30, 1991. Q246(f), 

Tho Secretary of Defansa was t h e n  to tran5m:l.t the Lab Comia- 

aionfs report t6 each House o f  Congross utogether with any 

cobente  that t h o  Secretary conaidsrs appropriatee 30 days 

of h i o  roc*ipt of t h e  report from the Lab Conmiscior~. g 2 4  6 (g)  . 
Congroee then had f l e x i b l e  beciaion-making power to acc:epk or 

rajqat the Lab Comaniaaion's racoplloendations, or to d e v e l o p  S t s  

own sat of recommendations Lor l a b o r a t o r i m ~ .  

~hr: procatluxas arrtabl3ahed in thc  Lab Cornismion A c t ,  

unlike tha procedur06 @It out in t h o  Bsoe C:loeure A o t ,  r e a f f i n c d  

congress* con t inu ing  I n t a t  to oversea the functioning of, and 

.o labora- plcn and control  any raform or restructurinq of dc ianr  

tor ioo .  Zn fac t ,  by enacting the  Lab Commission A c t  Congreae 

took on an even more proactive role than it previously had 

undertaken. In 1909, Congrevs had sprcifically d e a l t  w i t h  

laboratories i n  the  at ional Defense Authozf z a t l o n  A c t  r o t  F i s c a l  

Pears 1990 and 1991, P . L .  3.01-189 (Novamber 29,  1909) .' Thrro, 

Congrees direatod t h e  Department of Defmsa to establish Lhe 

Laboratory Demonstration Program, uming salactcd laboratorieo. 

The legislation s t a t o d  that  tha dwnonatration pragrsrn wot?ld ba 

designed yo a t t r a i t  and re ta in  high q u a l i t y  s t a f f ,  ~ t r o m l i n e  

contrasting prooedureg, improve personnel management, and 

inareaoe laboratory directorst accountability and a u t h o r i t y ,  The 



Lab conmieruion A c t  increased the Congrassional rolr by providing 

for airact reporting to Congrnas. Horoovar, unlike the B a ~ e  

CLoeure ~ c t ,  t h o  Lab Commlsaion was diroctod to oonoidcr option6 

ether than cloaurm or conoolidation. Congrcar ratained flexiblo 

decieion-making powar -- not tho  all-or-nothing choiae provided 

by the Baeo Closure Act -- under t h e  Lab Conmission Act.. 

, 
The purpoee of the  Lab  omm mission A c t  on8 Congreeot 

continuing intent to Oversee reorganization of dofenae labora- 

tories i s  clear from the Conferanoe Report comont  on t h e  Lab 

commission l o g i n l a t i o n !  

Tho 6onato mcndnent oontained a ptovi-  
sion (oeo. 853) t h 8 t  would d i r e c t  tha 3ccr~- 
tary of Defenqa to establish a Cc~nmisoion oc 
Woratory ~onaolidation and Convoruion. 
This Commierion would roview tha ourrent  
hea l t h  and affe&iv*narti of the dmfanee 
laboratories uaing t h e  recent De"n8s. Depart- 
m u i t  studiaa and xoviavs conduct~zd under t h e  
Defense Management R ~ v i e w  ae a s ~ a r t i h q  
point ,  The C c m W i ~ ~ i ~ n  would makn recomanda- 
tiona to t h e  Sscrntary and the  Cangrans an 
the fu tu re  organization and structure of 
the68 labaratoriee. 

The conferaae undorstond that t h e  
Department of Defanac ifi o u r r c n t l y  evaluating 
a reorganization of the cntira defense labo- 
ratory etructure w i t h  potential laboratory 
cloeuros and conoolidat ions.  Thie  Comtaission 
w i l l  provide t he  Camittees on $.med Services 
of the Senate and tha House of F.egreaenta- 
tivsa with a critical ass866mmt of the 
Dtp~rtm*ht'S findings and may auggobt rltor- 
native aotions for congressional consider- 
ation.  @g B.Rept. '101-923, at pages 5 6 3  and 
5641  reprinted at 1990 U.6. Code,  Con- 
greasional and A b i n i ~ t r a t i v o  Nnws, volume 6 ,  
at pager 3135 rnd 3136. 



The reason for the decis ian of Cohgraa* ko deal with 

banon and labs In entirely different way6 if:, olaar. Simply put, 

mil i tary  basea, shipyards and a i r  statiorie nre quite di f ferent  

from defense laboratories. Unlike bases, defense laboratories 

hav* unique mission8 aha are s t a f f e d  by personnel with snlentlfic 

and technological expertise. Indeed,  tba s l ~ c c ~ a r  or l e h o r a t o r i a o  

--'.unlike bases  -- io inextricably linked to the aciantifio and 

technical o x p s r t i ~ o  of i t s  personnel, a point that i t 3  imdereaored 

by tha  Lab Comle6ion 's  identification of t h e  unique a t tr ibutes  

6f a ngood l s b o r a t ~ r y . ~ ~  The Lab C o m i a a i o n ' a  Scptembar 30, 1991, 

report to t h e  Secretary of Defense  and Conqresr -- i sr .ue8 nea r ly  

3 months the Bass Closure  omm mission transaittsd ite Rase 

Closure and Raalignlnant Repod to t.hc President, and mare than 5 

months afftr the Becrethry of Dnfensc tranfznittoe l t m  rocommenda- 

t i o n s  to t h o  Bane Clo~ura C o m ~ s s l o n ,  roco~nmonding dcfones 

1aboratories for cloauxo or realignmsnt -- identiflod n i n e  

"attributsc . . . o s s o n t i a l  to achlcvinq h igh  quality and ef2ec.- 

t ivenesaqt  of defense laboratories: ( I )  clear and suhst6ntive 

nissiont ( 2 )  critical  maaa of assigned work; (3) a high ly  conpe- 

t.nt and Qedlcatecl work forcm; ( 4 )  inupirsd, mmy~wcrad, highly  

q u a l i f i e d  leadsrship:  ( 5 )  atate-of-the-art facilitler and equip- 

ment; (6) ~ f f e o t i v a  two-way relationship with customersr 

( 7 )  s t r o n g  foundation in research1 ( 8 )  management au.thority and 

flexibilityt (9) strong linkage to univers i i t i~ s ,  ~~~~~~ry and 

othar oovernmant iqboratories. conplaint, at I 187. ~ c c o r d i n ~  

to tne Lab C o ~ ~ i s ~ i o n ' c  report, t h e s e  attributes of a "good 



laboratory are indicators o f  the probabflity of succeeo in 

providing needed products'for the na t iona l  dafense affclrt .*t  a. 
at R 188. 

In short, a datermination on whether laboratorion are 

to be oloned or consolidated -- unlike a l i k e  declaion concerning 

baseo -- reryiroo mare than an aesaasment chf total force reguire- 

manta and consolidation of fungible reeources ouch aB, tanks or 
i 

a i r c r a f t .  Xn faot, by requiring t h e  Lab Cornmiasion to jnclude ZI 

chairman and several  member6 v i t h  spaciric exportisa p e r t a l n i ~ g  

to defense l u b o r a t o r ~ a s ,  Congress rocognizrad tho need f o r  s 

raviow of laboratories3 to be basad on fine-tuncd tochnlcsl 

con r ida r a t i om.  

Indeed, it i s  undicputed that o a ~ e n t i a l  underpinnings 

of the Booc Cloturo Commio~icn'a procabaaa i n  daaling with baaer 

were totally inapplicable to l a b s .  Thus, e.0 Baec C l o s u r e  

cornmj.eaion required t h e  creation of a fo rce - s t r cc tu re  p l a n  based 

on the Navy's Inventory uf fts f l ee t  and ~ r o j e c t i o n s  ofi work 

nacarsary to upgrnde and maintain i t a  f l o c t  over a ~ 1 x - y o a y  

flecal period. Base cl06ure rocotnmendaticns and drcicionn were 

to be based on t h i s  p lan ,  pursuant to Section 2903(a) and ( c )  of 

the Bag6 Clo~ure  Act. Tollihgly, t he  Dcpa,rtment of Defeneeta 

forca etructuro plan does not addream laboratories or rasearch 

and developmonk. . 

Moreover; tho Department of Dafanac davelupsd e i g h t  

cri teria to ba consldcred in M e  baa6 closure and raalign~ent 



proceeu. The Navy acknowleClged t h a t  the right c r i t e r i a  wcra 

inapplicable to laboratories in it6 analycis  of base cloeurer and 

realignments because -- jus t  as Congross reoogniced -- labe, 
unlike banes, must be judged on the very a p e c i f l c  and t e c h n i o a l  

applications of each lab1 

. , .each of the RDTLE ~ c t i v i t i e u  h 4 v ~  u n i q u ~  
aspect& whioh make th.m ouitcd k do a spa- 
cFfic range of RDTCE aotiviti.6. Thair 
missions, i n t e r n a l  structure, knote of opera- 
t i o n s  and f a c f l i t i e e  are differant. For this 
reaaon there are no metrics which can bo used 
acroea t h e  entire catogory to ~ v ~ : l u a t e  
th~[lr] aotivlties. 

Complaint, at 1 135. 

In a m ,  tho undisputed f a c t a  maka clear t h a t  Congress 

roooqnioad t h o  dif forcnces  batvacn labs and bases and 0 . u ~  . 

c r o a t d  a statutory ocheme by which l a b u  vqre to be ~ 0 n f 3 i d ~ r o d  

for realignment or closure by prcceduren e n t l r o l y  different t h m  

those fo r  bases. A s  we diacuss next, becai~se t h e  congresrlcnal 

i n t e n t  Was completely rlaunted, plaintiffs' notion f o r  summary 

judgment nhoula be granted. 

In Count I of the Complaint, plnintiffs suek a declara-  

t o r y  judgment U , a k t h e  i n c l u s i o n  of dofernre l abo ra to r i e s  in the 

Baee Closure Commisaion'a July 1, 1991, r13commandationo to t;ha 
, 

Prettldont v io latod t h e  Base Closure A c t  and .the Lab comiss'iorr 

A o t ,  and tha t  t h o s t  recommendations are, therefore, void. In 



Count I, p l a i n t l f f a  aleo seek Injunctiva xelief to provent the  

Govarmant from t a k i n g  any action to r e a l i g n  or reloCat0 NAWC 

based on the July 1, 1991, recomendarion of t h a  Base Cloauro 

commiesion. As we o h a l l  show, tho p l a i n  language of the Beao 

cloourr A c t  and t h o  Lab Commission Aot: maneate the conolusion 

that tho Bsoe clonure Commiaaion lacked authority or j u r i s d i c t i o n  

t= include defense laborntoriso i n  its 1991 recommendations to 

the Preaidtnt.  

In these  circumstances, where t h ( 3  m a t e r i a l  f ac ts  

rolevant to plaintiff@' m o t i o n  f o r  summary judgnent rro not  in 

dj-spute and the i s s u e s  presented to the  court  ara purely l ega l  

onos involving statutory aon~truction and Logiolative intw.t, 

@ w a r y  judpant  io appropriate. &n m 1 1  O i l  Con;l,~.-..~''de~ 

- 
3 .  Thot plaintigict clmime ax0 revieweble by t h i ~  c o u r t  wan 

aattled in w r  V.  G w t ,  777 F. 6Upp. 1226 (E.D. Fa. 
1991) ,  I e 971 F.2d 9 3 6  (3rd cir. r s s ~ ) ,  
-76?eW4 (u.8. N w .  9 ,  1992). -, 
1993 U.S. App. LEXfS 11488 (3rd Cir. Hay 18, 1gt93), w, 1993 U.S. App. LEXIS 14430 (3rd ck. June '14, 1993). 
In that  caee, t h e  Third C i r c u i t  held that procedural chal- 
lenges under t h e  Wee C l o ~ u r e  A c t  arc sub)oct to judicial 
review. Moreover, even i f  the Thlzd C i r c u i t  w a r 6  rovercad, 
judicial review would, nonathelotzc, be available here bo- 
cause p l a i n t i f f s '  claim is that t h o  Jhea Cloauro Cammis~ion 
oxcootled ita authority or juriodiction, pqp mte:ute~ v, 
u o r s r i  PBcific, 278 U.S. 263 (1929) r puke POW 

a d e a  Pow-, 401 P.2d 930 (D.C. C i r .  
5 9 6 6 ) .  Likowfoe, it io wall-nettled that declaratory judg- 
ment  i a  an appropriate form of re1i.f in situations vhere, 
as horo, fcdaral  o f f i a i a l e  have v io lated their etatutory  
duties or exceeded their atntutory authority. @ ~ Q D  v L  

.4 -rca C Q ~ ,  337 U.S. 682 ,  701-702 
(1949) 1 J P l n f h n t f e t  - BPiyae C& tLS-J&GL&h, 341 
U.8. 123, 1392140 (1951) l G s r z ~ ,  418 F. Scpg, 
182, 190 (W.D. w i s .  1976)  ; -&~thiu Gray0.8 v L  
Jbcobr, so F. supp. 9 9 5 ,  l ooa  (s.D. cal .  1940). 



r e t b ,  4 3 5  P. Supp. 9 8 3  (Hen. Tex. 1 9 7 7 ) ,  4V AdabhiSt 

566 F.2d 87 (Tamp. Emer. Ct. App. 1977) ( " [ s ) m a r y  judmant 

provides an appropriate mechanism for dinposing 02 a legal 

question of statutory conatruotlon in which the legislative 

hietory and p o l i q  arn by f a r  tho  most inpcr tan t  con- 

sLderationsm): Y. Admar c l  N c m ,  

550 F. Supp. 646,  6 4 8  ( B . D . N . Y .  1982) (Isgel qumtians r e l a t i n g  

to-etatutory interpretation are appropriate matters  to be re- 

oolvad on a motion fo r  summary judgment) . 
I. PLAINTIFFS ARE ENTITLED TO 6UMlWIY JVDQHFN1' 

BECAUSE TEE Bh8E CLOSURE COMMIS8:tON iWj WXTHULJT 
JURI6DICTION AND AUTRORITY TO WJTEH M D  MAKE 

m I2JaQwLmo-. - 
1t i o  clear t h a t  the courto provido tho final a u t h o r i t y  

on iaauea of ~ t t i t u t o r y  construction and must rojeot admlniatra- 

t i v a  c o n s t ~ c t l o n ~  vhlch aro contrary  to clear conqrmssional 

intent. -CUR Co&s?5sicn v.  I)ea-e*-ia 

-mittcp, 454  U.S .  27, 32 (1981) i -13~hMferd.R 

-a CQ. v. P . Z . R . C . .  7 7 0  F.2d 779, 782 (9 th  C i r .  1 9 8 5 )  ( c o u r t s  

are final authoritieb On i61ua6 of statutory construction and 
I 

nust reject adminlstrativa conat-ructions t h a t  are inconsictcnt 

w i t h  a s ta tu tory  mindat* or that fruetrntu a poliay that CcngrsO6 

sought to implement) r n a r k a i r . m c . ~ & ~ t i c a  B o a ,  
I 

7 4 4  F.zd 1383, 1386 (9th Cir. 1 9 0 4 )  ("it is not tha t o l o  of [an 

administrative agency] to m&kQ policy judgmente in t h e  face of  n 

con t ra ry  congracc iOnal dctenninat ionn ) ; 4 18 

p. Supp. 102, 186-87 (W.D, His. 1976), (it @ f fpecul iar ly  vithin 



t h a  power of tha judiciary to interpret a statute  whioh gives an 

agency the power to am,  in otdar to permit t h o  judic iary  ta 

.ciatmrmino whoth~r  t h e  aganay hoe oorraotly conatrued i t , a  obliga- 

tions under the statuten) .  

Moreover, where tha p l a i n  meaning of a ~ t a t u t ~  is clear 

an@ its terns do not yield impo~slble or p l a i n l y  unreasonable 

results, a court: i6 bound by the  worde amployed. u M  

y ,  P a c u  R L  Co., 2 7 8  U . S .  269 (1929). 

Hare, tho Lab C o m i s n i o n  Aot,  by it8 term#, created the 

tab Commission and requircd the Lab Cotnmi~cion to conduct a 

ragarato and independent etudy oi closure, rcnllgment. and 

consolidation of defense l abora tor ies .  Thc p l a i n  terms of t h j n  

atotute conferred a specif lo  grant  of j u r i u d i c t i o n  upon tho Lnb 

~ornminaion to submjt its indep~ndent etudy and repc* no l a t o r  

than Gaptrmber 30, 1991, and spaoifia procedures -- q ~ i t e  d i f f e -  

rant from those involving baCc closuron -- by uhich Congress 

would make the final dotominat ion  after reaciving t b a  report. 

The plain lsnguagc of the Lab ~ o s n i a s i o n  Act makes It 

aloar that Congresa intandad t h a  Lab Comiorion aystedmatically 

and uncompromisingly to evaluate defense l a h o r o t o r i e u .  In 

particular, t h e  Lab Cornmiasion was charge6 with "conduct[fng] n 

study to datemine  the f @ a e i b i l i t y  and desirability of varioue 

marna to improve t h e  operat ion of laboratorier of the Deparbcnt  

of Defense. * I 246  (b) (1) . The L a b  c d n s i o n  Act mquired that 



0 7 .  ,cz: s.3. 0 5  is" '." * SC%N-A-D.,X-R---&-A-RII I S O P .  - .-..-... 

" ( A )  consider muoh mans as -- 
(i) corlversion of some or a l l  such 

labofatorios to Qovarnment-owned, aontractor-. 
operated Iaboratoriee; 

(fi) modific~tion of tha mifsiahs and 
function o f  oomo or a l l  mach laboratorlaet 
and 

(iii) aonaolidation or cloeure of ooma or 
a l l  suah laboratorieo." 

g 246(b) ( 2 )  ( A ) .  In addi t ion ,  t h e  A c t  requirmd t h a t  the Lab C m -  

mission: 

"(H) aetnrmine -- 
(i) the short-tbnn carts  an3 long-tern 

cost eavingo that are l i k a l y  to r r s u l t  from 
auch cmeol idat ion ,  cloeure, or conversion 

(ii) a propouod sohedula for mach aon- 
aolidatfon, olonuro, or converoion of a 
laboratory oonuidared appropriate by tho  
C~mmieaion.~ 

The Act  further required t h e  Lull C o m i v s i c r n  to subnf t a 

roport ~ o n t a j . n i n ~  it6 recommandatlona to the Becratnry of b.ft=nec 

no later t h k n  September 30, 1991, b 246(f), which report was t o  

be transmitted by t h o  Searetary of Dufenss to each H O u U a  of 

Congroos Ibtoqathor w i t h  m y  comments that  t h o  Gocratary conniders 

agpropriatott within 30 days of his receipt of tho roport from t h o  

A t  t h a t  point, Congrcas retained f l o x f b l v  deais ion-  

naking power oonaarning labs and could accept or reject t h e  Lob 



Comnfaeion's racommmdationr. Alternatively, it a l so  c:ould 

dovelop it6 own sot uf recommendations for laboratorion. 

Quite  c l e a r l y ,  Congrees in tended  to treat l a b s  entirely 

aifforently than banes.  congrnms recognized the di f ferant  

conalberations Involved with lab6 and bases, P P ~  pp. 8-10, m, 
ar@ Inairtod on not lumping thaoa "applaon and "orangns1I m i l i t a r y  

A 8  a r e a u l t ,  the Dase Closure Act., i n  s t a r k  c o n t r a s t  to 

#aa lab commifiaion Aot ,  established the 8ar.a Closure  Cormnir ;s ion 

-- a ~ommiseion with e wholly diacrete purpose and r n p o r t f n g  

soheme from the L a b  CornLenion. The j u r i s d i c t i o n  and duties of 

the Baoe Clo~ura CommiasLon are eet f o r t h  I n  section 2903 of tho 

Base Cl.osure A c t .  The Bas0 Claoure A c t  chargoo tho  Bane Clocure 

Comnie~ion w i t h  the duty of evaluating t h a  Soerstary of 0afenaefd 

rocommendationu for closing P U o h  f a ~ i l i t i o s  10 nilitnry baser, 

ahipyarcls and a i r  o t a t i o n o .  Under the Base Closure Act, tho 

Sacratary of Dmfansc prepare8 a list of euch n i l i t a r y  i -ns ta l la -  

t i o n 6  whioh he recamends f o r  oloeure  or J-eal lgnment.  T h a t  list 

nust be tran~mitted by no latsr *than April. 15, 1991, March 1 5 ,  

1993, and Marah 15, 1995. Thereaftor, on J u l y  1 of 1991, 1993, 

and 1 9 9 5 ,  the  Bane Closlrre Commis~ion muof: transmit r r r p o r t  w i t h  

ite recommendation8 on closur~s and realfgnmonts to t h e  Presi- 

dent. Jf me Prolident accepts the recommendationc and transmits 

tham to Congress, t h e n  Congroae baa 4 3  dayo to accept  o r  reject, 

an bloc, the recommendatiom. 



The p l a i n  language of thee. statutes makm it alaar t h a t  

the Base Closuxe couuuioeion was without authority to oonaidar 

defdnea laboratoxias. "However inclusive may be the general l e n -  

gusge or a statute, it ' w i l l  not be held to apply to a matter 

~pocifically d e a l t  w i t h  in another part of t h e  aana lagisla- 

t i o n  . . . Speoifio terms pr0Vall  ovor t h e  qanarsl in t h e  omc or 

another statute vhioh othorvisc might be control3 ing . I  f l  l?S%SS! 

~ ~ L ~ L D a n m l n a  Producta C o r n . /  353  U.S. 2 2 2 ,  2 2 8 - 2 9  

(1957) (quoting - a w a  h S s a e ~ . ~ P Q g h h ,  2 8 5  U.S. 204, 206 

(1932). ~ ~ . Q d , ~ & ~ S t ; d ~ ,  322 U.S. 102, 107 

(1944) - & &&d v *  P d Q l  U XLlw%&m&mL - 
m, 591 P.2d 717, 720 n. 5 (D.c. C i r .  1970), -, 4 4 1  

U.S. 906 (1979). (n[w]hera atatutas dral  w i t h  a cubjwct in both 

ganeral and data l lod  t o m ,  and thoro 1s conflict between the 

t w o ,  th* data i lod  axpronoion provai lcf l ) .  

Hmre, tho  Lab Commiraicn A c t  nspaci f ico l lyf l  daalc w i t h  

j.osues involving deftjnsa laboratories including c o n a c ~ l i b a t i c n  and 

closurs. Eence,  the fact t h a t  the language of t h e  Defense 

~uthoxization Aat u t i l i z e d  t h o  ganmral t e l s  "military 

inrtallationsU i n  aogcribing t h e  dutiee or the Base C ~ Q G U Y G  

Commission ( T i t l e  X X I X ,  ent-it led ''Dsfenee Base Closure8 and 

Rmlignmontet~) doe0 not ovarcoaQ the specifio grant of autaority 

over tho  aloouro,  coneolidatlon and re loca t ion  of a- - 
(~itls II,' ont i t l ed  nRecraarch, D.valopnant, Tart, and 

Evaluation," Scictibn 24G), vcstad i n  t h m  IAb Cormai~rrion, .van 



aecming p r a u u  that a lab could be connidared to be an 

 ina atoll at ion. 

Instead, the wall-established p r i l ~ c i p l c  which roguiros 

t h a t  negeoific tenna prevail over t h e  generalu roquiren the olear 

conclue~on t h a t  the specific Lab Commiaaion provisions nac~e- 

sarily must prevail over the genrral provisions pertaining to 

military instnllation~. 

Othervisa, t h o  ~ t a t u t o r y  uchsrne ttoula make no 6enee. 

obvYouuly, ota tu ten  ahould not be intorproY-~d in a way t h a t  snakes 

certain proyisiono irrelevant or Inoonaiatont. Rather, f e d e r a l  

courts have conoiPtcntly concludad t h a t  I t t h e  variouc parts of a 

btatute  should, if poarible, be hamanieed eo aa to provide 

throughout for a consistent in ter 'pre ta t ion."  -.I~W 
Y -  FV, 591 F.28 717, 732 (D.C. 

Cir. 1978). hgg &X2 w a s  V .  JUynor, 302 U.S.  540, 547 

(1938) ( " [ a ]  conntruction t h a t  cr6t3te8 an i n c o m $ a t ~ n c y  should be 

avoided when a roaaonablo interpretation can be adopted which 

will not do violenco~to t h e  plain words of the act, and w i l l  

carry our the intention of Congr*ca"). 

Hence, the only poaaiblm way t h e  statutcry  provisiono 

can be harmonized is i f  labn are dealt with under t h e  Lab Commia- 

$ion procedures. cer ta in ly ,  there ie no harmonization whcrc t h e  

L& ~axnmissLon arid the Lab Commis~ion Act proceduras were totally 

ignored. 



In mhort , Congreso intended and ax ented a statutory 

mcheme by which, on the  one band, the Lab C o m m i ~ s l o n  wauld 

thoroughly review and evaluata dufmnem labozatoriao and sublnit 

Its ragort tho@- of m, who would t ranmi t  It to 

Congress, w i t h  any comment8, for flexible deoision-making by 

Congreoa; while, by cont raGt ,  the Base C l o e u r e  Cornmisoion would 

rkcoiva rocomondationo -thQ and, a f t o r  

holding hearingo, would t r a n o n i t  a report to the President, who, 

if he approved, would forward it to Congrous fo r  an al-1-or- 

nothing datermination.  In other words, Corigrass xnandated mat 

t h e  treatment of l a b s  was to be dirrerent :n almost every regard 

than the treatment or b8n.s. 

This i n t e n t  of Congram In passing its o t o t u t o r y  schrma 

hao boen totally f launtad.  fi.s Bacratary of b8fenss by-pascod 

tho  Lab Commiaaion by inoluding dcfenae laboratories in hLs 

A p r i l  15 ,  1931, rtcommendationn to &he h o e  Closure Cornmienion.  

Likewfee, t h e  Dase Cloaura  ~ommFssion by-  as sod the ~ n b  

c o ~ l e e i o n  by inc luding  l abo ra to r i e s  in i t s  July 1, 1991, 

recommendationm to the Pre~ldent. B ~ t h  events occurred before 

the Lab commission oven plovided a r q o r t -  In eifem, bnth ?.he 

trb Comisslon and congreee wore praeantod w i t h  a a Bcc_arr\Rli 

concmrning labs t h a t  deprived the Lab Comrniecion of its ability 

to perform its thorough Utudy and conrider optfans othar than 

closure or comol idat iont  and that claprived Con9re.g of it= 

a b i l i t y  to excvcice flexible daoision-makihg as to  lab^ by 



acc~pting, rejecting,  or modifying the  Lab C o m i s s i o n ~ e  recornen- 

dationa or devslaging its own reoommen8atLone. 

Clcarly the statutory schema has been violatod as a 

vatter of law and sumaary judgment i e  in order. Indscd, the only 

posoFble remedy for plaintiff. is w i t h  thitl Cour t .  The J.l logal 

lumping of labo into tha all-or-nothing bas. closaure pracens left 

Cgngress w i t h  no ability to ramody t h o  s t a t u t o ~  viol~tion othor 

than by rejecting tht entire base oloeure propom1. Thia 16 

exbctly the opppoo~ite of vhat Congrsas intended as to labe, -6 

plalntlrLts motion fur aurmuary judgment theroforc should be 

granted. 

XI. EVEN ASSUMING ARGURNDO THAT THE BASE CUIStfRX 
ACT CAN BE CONSTHUBU AS GRANTING ANY 
AUTHORITY TO THE BABE Cm8uR.R COKMIB~TON TO 
INCLUDE DEFENSE LAWRATORE3S IH IT9 
lIZCOXlGNDATION6 TO THE PW3IDENT, THAT 
AUTrIORfTY COULD OBLY 8E EX3RCISE3 AFTER THE 
LAB COHMXSSION PAD COMPLETED ITS TKRQUCR 

OH or -UBow* 

Even assuming grcr\lan8o t h a t  Corgreoa h t c n d c ' 8  the  Baco 

elornure ~ o m i s s l o n  to havo any r d l r  in the closure or connolida- 

t i o n  af laboratories, the structure of the b c c  Clorurs E.ot and 

the  lLab comlrsion ~ c t  makern it clear t h a t  it wa8 #o tab  C m m i s -  

oion t h a t  was charged w i t h  performing a &&omugh study and 

analyaia of labo, and t h a t  the Base Cloe\lre Commission was 

without  a u t h o r i t y , t o  recommend the closure or concolid~tion of 

defonee lahoratorieo grlox to S&ptcimber 30, 1991 a-- t h e  date on 



which t h e  Lab Commission was obligated to s u b m i t  it8 report to 

the Secretary of Defenee. 

Undor seotlon 29n3(c)(l) of the Base Closure A c t ,  the 

Baoe ~ l o s u r o  commfes~on was to review ].isto of "miJitary i n s t a l -  

lations'' r0~0InXB~ndod and submitted by the Secretary 02' Defense to 

thp Daec Cloea Comicaion "by no later than ~ p r i l  15, 1991, 

March 15, 1993, and March 15, 1995." However, und& the Lsb 

~o&nio~ ior l  A c t ,  the Lab C o d s r i o n  wao roqtiirad to t r a n s m i t  i t o  

repor t ,  which report was Co consider nconvcralon,M r n o d i f i ~ a t i o n , ~ ~  

and nconsol ida t ion  or  closure" of defansa Lsbora tor iaa  ~ n d  to 

deternfna 'la proposed 6chedule  for each consolidation, a l o a u r e  or 

convaroion conaidexed appropriata by thm [Lab]. Corumis~sion,~ to 

the 8ecretalTy of Dafonna no l a t e r  than  3 0 . m .  The 

Secretary wna then obligated under arctior- 246(g )  to transmit 

that ragort, together w i t h  any aommantc of  h i s  ovn, to apgropri- 

ate congrcaaional conunittoas w i t h i n  30 dayo after rocaiving it 

from the Lab ~oamieafon. The specific grant of j u r i a d l c t i o n  

vestad I n  the Lnb comzaisoion, along w i t h  zha later-in-time 

deadline of Gegtember 30, 1991, tor sSmit t lng the Lab cornis- 

aionts report, nhke It c h a r  that 6vari if the  Base C l o v u r e  

C~nrmia~ion &id  have soma authority to conaidor d e f e n s e  labora- 

torieo, it could only  do so after M a  tah Comiss ion  had dona its 

thorough study and analymlu and had made its reaommendations. 

my other conslukon would render the Lab conmisrlon Act 

a nullity -- a xeehlt that makoa no oonsc. 



0 7 .  22. 9 3  0 5 :  i.? 1 T-F. ,CM.NPDES H A R R  1 B U N  I- 2 c., - . .. . - - . . .a_-- -- 

Congreua obviously d i d  not intand that itp Lab Connia- 

sion proceduras be totally ignored. Rather,  at t h e  least 

Congreso intended that defense  laboratories, which arm qulte 

different t h a n  bases, see pp. 8-30 ~ u . ,  merited spea ia l  study 

and oonsideration and crrdt rd  the Lab ~vmmfseion for th i c  

specific purpose. Tho later-jn-time deadlfne of Septamber 30, 

1491, was a oloar indication that, at the o a r l i e ~ t ,  laboratorie~ 

could not be rsoomrnded f o r  closure until March 15, 1993, tha 

next data in t i m e  under sou t ion  2 9 0 3 ( c ) ( l )  t h a t  a clooure list 

could be subnittad by t b a  Bacrotary to the Basa Cloauro Comcrie- 

s ion .  

Tho baokground surrounding t h e  creation of Lab comn1~- 

eion  strongly muggesta the ~ o n g r e a e i o ~ l a l  reoognition that  

consolidation and cloaura drclmlonn marit special consideration. 

Incioed, the  Conference RepaArt on the  Lab C'ommia61on logirlation 

conmantad : 

Tha confaraes underatand that tho 
D m p a r t m a n t  of Dofanne is ourranely  evaluot.ing 
n rmorgmfuation of the ontire dsfoneo labe- 
r a t o q  btructure with p o t e n t i a l  l a b o r o t o q r  
cloaoraa and conool idationo.  Thio ( b b j  
Conmieeion w i l l  provide t he  Committoea on 
Armed 6ervices of the 6enate and the Hou~n  of 
~agresontativa6 w i t h  a cri t ical  asoesment of 
tho  Depnrtmcnt'a findings and na suggeot 
alternative action8 for congrece I onal con- 
sideration. Spl R.Rept. 101-923, at pages 
563 and 5 6 4 ~  raprintad at 1990 U.S. Code, 
congres$ional and AdnlniatratLve N e w s ,  valuma 
6 ,  at pages 3135 and 3136. 



Congress designated a spscLal proma@ wliereby t h l e  special 

uoneideration vae to take glace, and any attempt by the Gecretary 

of Defense and the f3uae Cloeure Commissjon which a t t m p t s  to 

bypass this procedure ia a di rec t  v i o l a t i o r  of Cnngresfaional 

i n t e n t .  

In a rogort which acoornpanied a Dmpartmant af Defenae 

~ p p ~ o p r i a t i o n ~  b i l l  for I ~ G C L ~  yaar 1992, I the Houso Ccmmitteo on 

inelude defense l abvta tor ios  in t h o  April 15, 1991, Bae. C l o e u r ~  

Laboratory Consolidation. The Pdvi eory  Con- 
mission on Conoolidation and Cor.vernion of 
Defenre Reeaarah and D8valopment Lsborat6rirs 

Loxi ee on BaaPu 
~ ~ n t i ~ ~ ~ f ~ ~ ~ ~  o ~ n t r a  % 

Aocordingly, the conmitteo directe DOD not to 
obligate or a q o n d  fundo to aloge or con- 
aol ibata  any roaeorczh or davelo?mont labora- 
tory until Congraaa received cn9 approve8 the 
co;nmission report. 

H-R. R e p .  Na. 9 5 ,  102nd Cong., 1st bees.  (1991) (anphatis a d d e d ) .  

The statutory lhnguage of 6eot:on 2 4 6 ,  and the chain of 

events which led to the establf~hment of the Lab Coramisrion 

domonstrato an intent on the park of Congreso that lebor~toriea 

not ba oansidarad for clonure until a f t a t  a thorough otudy and 

report by tho Lob Commiesion, and not until March, 1993, 

g n r l i o a t .  To tho oxtont that  the Secretary of Dsfonsa and th. 



Baee C106ure Commiaeion nave bypassed 6ecCion 246  and proceeded 

in their afforta to clopc NAWC, much act-ionc nhould be declared 

unlawful and thorefore of no effoct. 

For a l l  of tha raasono oat forth above, p l ~ t i n t l f f s  

ro~poctfully recpemt t h a t  judgment be anterod in t h e i r  favor. 

,_-- 

I. n. NO. 12562 e. . 

Nicole ~e imann  
1 . D .  NO. 57707 
1600 Markat Street 
Suite  3600 
Philadelphia, PA 19103 

SCHNADER, -ISON, SECAL (r W 1 6  
1600 Marknt Street, s u i t e  3600 
Philadelphia, Pennsylvania 19103 
215-751-2144 

of Counsel. 

Dated1 July 2 1 ,  1 9 9 3 .  



I hereby certify that I causod a oopy of tho forognlng 

plaintlfro' notion f o r  8ummary Judgment and Hewrandw of Law of 

Plaintiff. in Suppott of  t lotion f o r  S u m m o r f  Judgment to bo aorvea 

on the 2 l o t  day of J u l y ,  1993, by Uni ted  Btatea Firot C l a s s  H a l l ,  

poetage prepaid, tot 

Jeffrey 6. Gut-man, Esquire 
United Sta tes  Deparbent 02 ~ u e t i c e  
Civil Dfvislon, Federal Programs Branch 
901 E Etreet, N.W. - Roam 9 5 2  
Washington, D.C.  20530 , 

- -- Cole Re nann 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
&, 1 

1 
Plaintiffs, 1 

1 
) Civil Action No. 92-CV-5331 

' JOHN H. DALTON, Secretary 1 
of the Favy, & d., 1 

1 
Defendants. 1 

1 

DEFENDANTS8 OPPOSITION TO PLAINTIFFS8 
MOTION FOR SUMMARY JUDGMENT 

INTRODUCTION 

It is ironic that plaintiffs, led by several Members of 

Congress, premise their motion for summary judgment on the notion 

that Congress did not intend what it so clearly provided in the 

Defense Base Closure and Realignment Act, Pub. L. No. 101-510, 

Title XXIX, 104 Stat. 1808, as amended (the "Acttv or the "Base 

Closure Actvv). The Act is a comprehensive effort to effectuate 

the closure or realignment of unneeded domestic military 

*facilities after years of political gridlock that. halted such 
t 

Cost saving measures. With narrow exceptions not applicable 

here, Congress consequently vested the Secretary of Defense and 

Base Closure Commission with authority to recommend the closure 

or realignment of any domestic military installation. Congress 

so broaZly defined the military installations suSject to the A c t  

t h + t  pleintiffs all but concede, as they must, that the Neval Air 

Karfrre Center Aircreft Division Warminster is a military 

installation subject to the Act. 

Despite the express applicability of the Act, plzintiffs 



contend that the Secretary of Defense and the Defense Base 

Closure and Realignment Commission ("Base Closure Commissionw) 

were nevertheless without authority to recommend the closure or 

realignment of defense laboratories like Warminster to the 

President in 1991. They do not rest this argument on any of the 

narrow express exceptions to the Act, but instead ask the Court 

to imply an additional one in the A c t  for defense labs based on 5 

246 of the National Defense Authorization Act for Fiscal Year 

1991, Pub. L. No. 101-510, 104 Stat. 1485. 

Section 246 merely established the Commission on the Consol- 

idation and Conversion of Defense Research and Development 

Laboratories (the "Lab Commissiont1) to study the feasibility and 

desirability of various means to improve the operation of defense 

labs, including closure or consolidation. The Base Closure 

Commission makes recommendations that trigger statuitorily 

required Presidential review and result in closure or realignment 

of installations if approved by the President and not overturned 

by Congress. In contrast, the Lab Commissionts recommendations 

were purely advisory and were simply passed to the Secretary or 
! 

4 

Defense and Congress to do with as they thought appropriate. 

Candidly acknowledging that the Base Closure Act and 5 246 had 

this and other significant differences, plaintiffs nonetheless 

assert that a conflict between the two statutes exists and should 

be resolved by finding that g 246 implicitly displaces the 

Secretary's and Bzse Closure C~rnrr~isslon's express euthority under 

the Base Closure Act to recommend the closure and realignment of 



defense labs. 

In reality, the scope of the Base Closure Act is both 

purposefully comprehensive and without an exception for defense 

labs. Indeed, bills introduced in Congress to create an 

exception in the Act for defense labs died in committee. 

Plaintiffsf effort to manufacture a conflict between the Base 

Closure Act and 5 246 as a vehicle for requesting the Court to 

imply an exception for  defense labs that Congress chose not to 

make should be rejected and plaintiffs1 motion fox: summary 

judgment should be denied. 

ARGUMENT 

I .  THE BASE CLOSURE ACT VE,STED THE SECRETARY OF DEFENSE AND THE 
BASE CLOSURE COMMISSION WITH AUTHORITY TO RECOMMEND 
DEFENSE LABORATORIES FOR CLOSURE OR REALIGNMENT. 

Plaintiffsf argument that the Secretary of Defense and Base 

Closure Commission had no authority or jurisdiction to recommend 

the closure or realignment of defense labs under the Base Closure 

A c t  scrupulously avoids analysis of the specific terms of the Act 

i tself ,  the governing statute in this case. Plaintiffst effort 

to'sidestep the plain language of the A c t  is understandable. The 
b 

4 

A c t  undeniably vests the Secretary and the Base Closure 

Commission with authority to recommend defense labs for closure 

or realignment. Consideration of plaintiffsf cl'aim therefore 

begins and ends with an analysis of the clear terms of the Act. 

The Secretary of Defense's responsibilities under the Act 

2re unambiauous. He is directed to "consider dl military 

insttllations inside the United States" for possible closure or 



realignment, f 2903(c)(3) (emphasis added), and then to recommend 

a list of Ynilitary installations inside the united StatesM for 

closure or realignment, S 2903 (c) (1) . The Base Cl-osure 

Commission is required to review and analyze the Secretary's 

recommendations and to make its own recommendations for wclosures 

and realignments of military installations inside 'the United 

States.@@ 5 2903(d)(2)(A).' 

Nor is there any ambiguity to the scope of the term 

ltmilitary installati~n,~ which is expressly defined in the Act. 

For the 1991 round of base closures and realignments at issue 

here, "military installation1@ was expansively defined as a "base, 

camp, post, station, yard, center, homeport facility for any 

ship, or other activitv under the jurisdiction of the De~artment 

of Defense, including any leased facility. @I § 2910 ( 4 )  (emphasis 

added). Quite simply, because the Naval Air Warfare Center 

Aircraft Division Warminster was a "military installation," and 

was located inside the United States, it was subject to selection 

,for closure or realignment under the ~ct.' 

' Plaintiffs halfheartedly suggest that, as a defense 

laboratory rather than a military "base," Warminster was not 

In making its recommendations, the Base C!losure 
Commission may make changes to the Secretary's list of 
recommendations if it determines that the Secretary "deviated 
substantiallyv' from the force structure plan and final criteria 
used In making recommendations. 5 2903 (6) (2) (E) . 

At the time it was slated for realignment, the Warminster 
installation was called the K ~ v a l  Air Development Center. 
"Centersn are expressly listec among the "military installations" 
subject to the Act. Warminster was, of course, also an "activity 
under the jurisdiction of the Department of Defense.*' 



subject to the Base Closure Act. Memorandum of Law of Plaintiffs 

in Support of Motion for Summary Judgment (@IPlsf Mem. " )  at 1-2. 

The argument seems designed for rhetorical rather than legal 

effect; plaintiffs do not, and cannot, seriously maintain that 

Warminster was not a "military installationw under the A c t .  More 

than just "bases," the Act covers tlmilitary installations." As 

plaintiffs essentially concede, Plsf Mem. at 17-18, Warminster 

fal.1~ within the definition of llmilitary installati~n.~ 

A s i d e  from the subsequent exemption from the Base Closure 

Act of Army Corps of Engineers facilities,= Congress provided 

As explained in our opening brief, in December, 1991 
Congress subsequently amended the definition of "military 
installationw to exclude retroactively Army Corps of Engineers 
facilities, but did not similarly exclude defense labs. 
Defendantsf Memorandum in Support of Their partial Motion to 
Dismiss ("Deist Mem.") at 18-19. Legislation introduced in both 
houses of Congress in May 1991 to block closures or realignments 
of defense labs died in committee. at 17-18. This 
subsequent legislative activity serves as further evidence, if 
any were needed, that Congress intended defense labs to be among 
the military installations that the Secretary of Defense and Base 
,Closure Commission could recommend for closure or realignment 
under the Base Closure Act. See Lindahl v. OPM, 470 U . S .  768, 
7 8 2  n. 15 (1985) ("Congress is presumed to be aware of an 

I 
L administrative or judicial interpretation of a statute and to 

adopt that-interpretation when it reenacts a statute without 
change. So too where . . . Congress adopts a new law 
incorporating sections of a prior law, Congress normally can be 
presumed to have had knowledge of the interpretat-ion given to the 
incorporated law . . . ' I )  . 

Plaintiffsf observation that the House Appropriations 
Committee in its June 4, 1991 Report on the 1992 Department of 
Defense Appropriations Bill, H.R. Rep. No. 102-95, lO2d Cong., 
1st Sess. 173 (1991), expressed agreement with their position, 
see P l s '  Nem. at 23, hardly helps them. Plaintiffs offer no - 
legislative history, much less subsequent legislation, that even 
suggests that Congress as a whole agreed with this minority 
position. 



only three exceptions to the scope of the Base Closure ~ c t ~  and 

none of them was for defense labs. To the contrary, the 

Secretary of Defense is directed to consider military 

installations inside the United States equally f o r  possible 

closure or realignment, S 2903(c)(3), not most military 

installations except defense labs. 

In sum, in the Base Closure Act, Congress intended to 

overcome years of political gridlock by establishing a 

comprehensive process not only to recommend, but also to 

effectuate, the timely closure and realignment of unneeded 

domestic military installations. See 5 2901(b). Apart from 

narrow, unambiguous and inapplicable exceptions in the Act, 

Congress empowered the Secretary of Defense and the Base Closure 

Commission to recommend the closure or realignment of any 

domestic military facility from among a broadly defined universe 

of installations that included defense labs. 

11. SECTION 2 4 6  SHOULD NOT BE INTERPRETED AS CONFLICTING WITH 
THE BASE CLOSURE ACT AND DOES NOT CREATE AN IMPLIED 
EXCEPTION TO THE ACT. 

' This past Term, the Supreme Court cautioned again that, 

" [ i l f  the statutory language is unambiguous, in the absence of la 

clearly expressed legislative intent to the contrary, that 

language must ordinarily be regarded as conclusive."' Reves v. 

The Secretary of Defense is permitted to carry out the 
base closures and realignments approved under the 1988 base 
closure statute and to close or realign small installetions or 
those requiring closure for reasons of national security or 
military emergency. 5 2 9 0 9 ( c ) ;  see also D e f s '  P,ern. at 16 n.8. 
The Base Closure Act also does not apply to overseas military 
installations. See, e . q . ,  9 s  2901(b), 2 9 2 1 .  



Ernst & Younq, 113 S. Ct. 1163, 1169 (1993) (citati.on omitted) . 
Plaintiffs do not argue that the Base Closure Act's definition of 

"military installation" is vague. Nor do they contend that 

language vesting authority in the Secretary of Defense and Base 

Closure commission to recommend military installations for 

closure or realignment is ambiguous. 

Moreover, i n  their effort to locate "clearly expressedm 

l e g i s l a t i v e  intent to cast doubt on the clear coverage of the 

Base Closure Act, plaintiffs do not claim that the Act contains 

an exception for defense labs among its express exemptions. 

Rather, plaintiffs rely solely on an entirely sepalrate provision, 

§ 246, and assert that it presents an additional, implied 

exception to the comprehensive coverage of the Base Closure Act 

-- an exception that is directly contrary to the express and 
unambiguous language of the Base Closure Act. Plaintiffsf 

attempt to avoid the plain language of the Act and the rule 

reemphasized in Reves causes them also to transgress the Court's 

admonition that, "[wlhere Congress explicitly enumerates certain 

exceptions to a general prohibition, additional exceptions are 

not to be implied in the absence of evidence of a contrary 

legislative intent." United States v. Smith, 111. S. Ct. 1180, 

1185 (1991) (quoting Andrus v.  Glover Constr. Co.-, 446 U.S. 600, 

616-17 ( 1 9 8 0 ) .  No such intent exists here. 

The Base Closure Act represents a landmark political 

com~romise designed to effectuate the timely closure and 

realignment of unneeded military installations. Its purpose was 



both to save taxpayer dollars and to streamline our nation's 

military force structure in the post-Cold War era. Plaintiffs1 

view that defense labs, an important sector of the military 

establishment, were somehow immune from consideration for closure 

or realignment under the Base Closure Act conflicts w i t h  the 

plain language, structure and purpose of the Act, and the 

interpretation consistently given to it by the entities 

responsible for implementing it -- the Department of Defense and 
the Base Closure Commission. 

Relying on 5 246, plaintiffs offer four arguments. First, 

they suggest that the Lab Commission, rather than the Secretary 

of Defense and Base Closure Commission, was the g~exclusive 

entityw assigned to recommend defense lab closures and 

consolidations. Plst Mem. at 4. The contention founders on the 

absence of any statutory language whatsoever in 5 246 that vests 

the Lab Commission with such exclusive authority. Section 246 

simply establishes the Lab Commission, 5 246(a), and requires it 

t o  conduct a study "to determine the feasibility and desirability 

ofwarious means to improve the operation of laboratories of the 
I 

4 

Department of Defense.I1 5 246(b)(l). Section 246 neither 

provides that only the Lab Commission may recommend defense labs 

for closure or realignment nor states that the Base Closure Act 

does not apply to defense labs. 

Second, plaintiffs resort to the unexceptional maxim of 

s t a t u t o r y  construction that, when a general s t e t u t e  and e 

specific one dealing with same subject m a t t e r  conflict, the 



specific provision prevails. PlsD Hem. at 17. If anything, the 

principle supports the defendants, not the plaintiffs. 

The Base Closure Act deals with one and only one issue -- 
the closure or realignment of domestic military installations. 

The Lab Commissiongs charge was far broader with respect to 

defense labs. See PlsD Men. at 8 ( f f .  . . unlike the Base Closure 
Y 

A c t ,  the Lab Commission was directed to consider options other 

than closure or conso1idation.Q~). Congress required the Lab 

Commission to conduct a general study "to determine the 

feasibility and desirability of various means to improve the 

operation" of defense labs. 5 246(b)(1). Congress went on to 

list the broad topics for study: conversion.of labs to 

Government-owned, contractor-operated labs; modification of the 

missions and functions of labs and consolidation or closure of 

labs. 1 246 (b) (2) . While, of course, the Base Closure 

Commission studied an array of installations, its particular 

objective -- recommending facilities for closure or realignment 
-- w a s  m u c h  m o r e  specific than the Lab Commissionls. If 

plbintiffsl tool of statutory interpretation has any application 

here at all, it refutes their position. 

In any event, the maxim on which plaintiffs rely has no 

application in this case. It is triggered only by a conflict 

between a general and a specific statutory provision and there is 

no such conflict here. In their effort to create such a conflict 

between the B c s e  Closure Act 2nd 9 246, plaintiffs distort the 

language and purpose of the statutes and run afoul of another 



standard principle of statutory construction -- that statutory 
provisions should be interpreted harmoniously with each other 

when pos~ible.~ See Louisiana Public Service Commfn. v. FCC, 

476 U.S. 355, 370 (1986); United States v. Gordon, 961 F.2d 426, 

431 (3d Cir. 1992). The Base Closure Act and 5 246 can easily be 

so construed. 

Simply put, there is no reason why Congress did not intend 

exactly what it wrote into l a w  -- that the Base Closure 

Commission recommend military installations, including defense 

labs, for closure or realignment to the President and, at the 

same time, that the Lab Commission conduct its overall study of 

defense labs for the Secretary of Defense and Congress. See 

Morton v. Mancari, 417 U.S. 535, 551 (1974) ("[tlhe courts are - 
not at liberty to pick and choose among congressional enactments, 

and when two statutes are capable of co-existence, it is the duty 

of the courts, absent a clearly expressed congressional intention 

to the contrary, to regard each as effective."). The Base 

,Closure ~ommis~ion and Lab   om mission processes were entirely 

separate and distinct and directed toward different ends. , 
4 

The Base Closure ~ommission~s recommendations were made to 

the President. 5 2903 (d) ( 2 )  ( A )  ; 2903 (e) (I).. The Act requires 

the President to approve or disapprove of them within two weeks. 

5 2903(e). If the Base Closure Commissionfs recommendations for 

closures and realignments of military installatijons are approved 

The Base Closure Act and 5 246 are in the same statute, 
the National Defense Authorization A c t  for Fiscal Year 1991, Pub. 
L. No. 101-510. 



by the President, the Secretary of Defense is required to carry 

them out, 1 2904(a), unless Congress disapproves of them by joint 

resolution. g 2904 (b) . The Base Closure Act process, in short, 

is designed to effectuate the actual closure or realignment of 

military facilities. 

The Lab Commission, in contrast, reported to neither the 

Base Closure Commission nor the President. Its recommendations 

to the Secretary of Defense and Congress, moreover, were purely 

advisory. The Secretary and Congress may consider. them, or not, 

as they deem appropriate. Nothing in either the Base Closure Act 

or § 246 prevented both Commissions from making their separate 

recommendations or impaired their abilities to do so. 

The conflict plaintiffs apparently perceive arises from the 

fact that the Base Closure Commission did not have the Lab 

Commission8s report when it made its recommendations to the 

President on July 1, 1991. Yet, the work of the Base Closure 

Commission did not depend on the work of the Lab Commission. 

,Indeed, nothing in the Base Closure Act or 5 246 requires the 

B a s e  Closure Commission to consider, much less receive, the Lab 
1 

4. 

Commissionfs study. An argument  t h a t  the Base Cl.osure Commission 

s h o u l d  have b e e n  r e q u i r e d  t o  c o n s i d e r  t h e  Lab C o r m i s s i o n t s  r e p o r t  

is a  p o l i c y  p r e f e r e n c e ,  n o t  a  l e g a l  c o n c l u s i o n .  

U l t i m a t e l y ,  p l a i n t i f f s f  own argument r e s o l v e s  t h e  conflict 

t h e y  p o s i t .  P l a i n t i f f s  c o r r e c t l y  e x p l a i n  a t  l e n g t h  t h a t  t h e  Base  

C l o s u r e  Commission and Lab Commission had d i f f e r e n t  p u r p o s e s ,  

f u n c t i o n s ,  p r o c e d u r e s  and r e p o r t i n g  r e q u i r e m e n t s .  Plsl M e m .  a t  



4-8, 14-16. What plaintiffs do not explain is how Congressf 

intent to create two very different Commissions with different 

purposes yields a conflict between them. If anything, these 

differences demonstrate the absence of a statutory conflict 

rather than reveal one. Because the recommendations of the Base 

Closure Commission and Lab Commission were designed for different 

purposes and thus followed different paths, the Base Closure Act 

and § 246 are easily harmonized. 

Third, plaintiffs assert that this construction of the Base 

Closure Act would effectively nullify 5 246. That is hardly the ' 

case. As plaintiffs explain in detail and as we demonstrated in 

our opening brief, Defsl Mem. at 22-25, with regard to defense 

labs, the Lab Commissionts charge was substantially broader than 

the Base Closure Commission's. More than simply assessing 

closures or consolidations, the Lab Commission studied means to 

improve the operation of defense labs. See Plst Mem. at 6 (.  . . 
"unlike the Base Closure Commission which reviewed only the 

-military bases recommended for closure or realignment by the 

Secretary of Defense, the Lab Commission was charged with 
t 

conducting a study comprising the entire laboratory system . . 
. The Base Closure Cornmissionfs responsibilities to recommend 

labs for closure or realignment plainly did not nullify the Lab 

Commissionfs efforts to study broader issues. 

More importantly, plaintiffs lose sight of the purpose of 

the Lab Commission. The legislative history of 5 246 aemon- 

strztes that Congress intended the Lab Commission to assess the 



Defense Departmentfs evaluations of defense lab reorganization 

and to "suggest alternative actions for congressional consid- 

eration." H. Conf. Rep. No. 101-923, lOlst Cong. 2d Sess. 563 

(1990) , re~rinted h U.S. Code Cong. & Admin. News 3110, 3135. 

The Lab Commissionfs efforts were intended to educate the 

Secretary of Defense and Congress, not the Base Closure 

Commission and the President. The Lab Commission accomplished 

the task Congress asked of it -- completion of a report on 
defense labs upon which the Secretary and Congress are free to 

act or not act as they see fit. Plaintiffsr fear that 1 246 

became a nullity is meritless. Plaintiffs' efforts 1) to create 

a conflict where none exist, and 2) to persuade this Court that, 

because of that asserted conflict, this Court can and should 

ignore the plain meaning of the Base Closure Act and write into 

its provisions an exception that Congress did not enact, must 

fail. 

Fourth, plaintiffs argue that Congress treated defense labs 

,differently than other military installations. The assertion is 

beside t h e  point .  The question is not  whether Congress intended 
I .. 

to deal with defense labs differently than other installations. 

In 5 246, Congress obviously created a separate c:ommission to 

perform an independent study of defense labs. The issue is 

whether, by doing so, Congress created an exception to the Base 

Closure Act and divested the Secretary of Defense and Base 

Closure Commission of authority to recommend defense labs for 

closure or realignment. Plaintiffs1 point simply provides 



justification for Congress' establishment of the Lab Commission, 

not that it intended an unwritten exception for defense labs in 

the Base Closure Act. 

In the absence of any statutory support for their position, 

plaintiffs resort to what is fundamentally a policy argument -- 
that the Base Closure Act process was not suited to an analysis 

of defense labs. Plaintiffs somehow regard this assertion as 

"undisputedrn P l s *  Hem. at TO, and then support it with nothing 

more than citations to their Complaint, if anything at all. 

Plaintiffs observe that defense labs warrant specialized 

study because, "[ulnlike bases, defense laboratories have unique 

missions and are staffed by personnel with scientific and 

technological expertise." Plst Mem. at 9. They offer no 

legislative history or factual support for their view, and for 

good reason.6 To suggest that military installations other than 

defense labs lack Ifunique missions" or scientific:ally or 

technologically expert personnel is astonishingly naive at best 

and disingenuous at worst. In any event, the point, again, 

simply supports Congresst decision to establish a Lab Commission 
L 

4 

TO the contrary, the legislative history cited by 
plaintiffs, Plsf Mem. at 8, in no way suggests that Congress 
believed specialized study of defense labs was required because 
defense labs somehow required more technical analysis than the 
Base Closure commission was able to provide. The legislative 
history plaintiffs cite does not even mention the A c t ,  the Base 
Closure Commission or qualitative distinctions between defense 
labs and other installations that purportedly would require 
szrtlcuiar study of l z b s .  The passzge cited by plaintiffs 
revezls only Congress' intent that the Lab Commission review 
recent Defense Department studies on defense labs and efforts to 
reorqzniz~ defens~ lab structure. 



to study defense labs, not Congressf determination that the Base 

Closure Commission was either ill-equipped to study -- or legally 
precluded from considering -- defense labs for closure or 
realignment. 

Plaintiffs also claim that the Secretary of Defense's force 

structure plan and eight selection criteria, which Congress 

required him to develop, §Ji 2903(a), (b), and which served as the 

basis for his closure and realignment reco~endat ions ,  5 2 9 0 3 ( c ) ,  

are inapplicable to defense labs and therefore demonstrate that 

defense labs were not subject to the Base Closure Act process. 

Plsf Hem. at 10. Plaintiffs both misunderstand the nature of the 

force structure plan and the Navy's application of selection 

criteria and confuse Executive Branch implementation of the Act 

with congressional intent. 

Plaintiffs find Plsf Mem. at 10, the absence of 

defense labs from the Department of Defensefs force structure 

plan which plaintiffs fail to attach to their motion. The 

,unclassified force structure plan, attached hereto as Attachment 

3,cwas not intended to -- and did not -- list eve:ry domestic 

military installation by type and explain its role, if any, in 

national defense structure during the next six years. Rather, 

=at assessment most of the summary is devoted to a military thrc- 

and overseas basing needs. The section on anticipated force 

structure generally describes expected future reductions in 

strategic and conventional forces. The plan simply notes that 

fewer army divisions, navy ships, carriers and carrier air wings 



and Air Force tactical fighter wings will exist by FY 1995 

compared to FY 1990. It does not detail how many military 

installations, such as air force bases, army depots and naval 

shipyards -- installations obviously subject to the Base Closure 
A c t  -- will be required. That defense labs are also not 

specifically mentioned does not in any way suggest that defense 

labs were not intended to be considered by the Secretary and Base 

Closure  omm mission. 

Next, citing a passage from their Complaint, plaintiffs 

assert that the Navy Nacknowledged that the eight criteria were 

inapplicable to lab~ratories.~~ Plsl Mem. at 11. That passage is 

taken out of context from a portion of the Navy's Base Closure 

and Realignment Recommendations, Detailed Analysis, April 1991, 

the relevant portion of which is attached hereto as Attachment 

As the Analysis explains, a Navy Research, Development, Test 

and Evaluation ("RDT&EW) Facilities Consolidation Working Group 

.studied 76 RDT&E activities, including Navy labs. The passage 

up* which plaintiffs rely states that, because RDTCE activities 
, 

have unique aspects allowing them t o  perform a specific range of 

f u n c t i o n s ,  they could not all be evaluated for possible closure 

or realignment against each other. Simply put, analyzing 

' Attachment 4 consists only of the section entitled 
"Description of Analysis" for RDT&E facilities. The entire 
analysis includes sections describing recommendations and impacts 
for facilities within each category and totals 1 5 4  pages. Should 
the Court wish to review the whole section or the Navy's entire 
Detailed Analysis, defendants will gladly provide them. 



different kinds of labs against each other for possible closure 

or realignment was like comparing apples and oranges. 

Plaintiffs fail to explain that the Navy therefore deter- 

mined t o  divide the activities along mission lines into five 

separate categories for evaluation: Corporate Laboratories; Naval 

Air Warfare Centers; Naval Command, Control and Ocean Surveil- 

lance Centers; Naval Surface Warfare Centers and Naval Undersea 

Waefare Centers. Each category was subdivided i n to  functional 

groups, similar enough to compare with each other* After 

determining whether excess capacity existed, the Navy then 

applied the eight selection criteria to facilities within each 

group. Far from acknowledging that the eight criteria did not 

apply t o  RDTtE facilities, the Navy properly applied them to 

those installations as it did t o  installations other than defense 

labs. 

Plaintiffsf final argument warrants little attention. They 

argue that, if the Base Closure Commission had jurisdiction to 

,recommend the closure or realignment of defense labs ,  it could 

nor do so until the Lab Commission completed its work. In their 
I 

4 

view, the Base Closure Commission could not make such 

reconunendations u n t i l  1993  and 1995.  The argument is premised o n  

t h e  same m i s i n t e r p r e t a t i o n  of t h e  scope af the Act and 

at have been n i s p e r c e i v e d  c o n f l i c t  between t h e  Act and 5 246 th- 

r e f u t e d  above. There  i s  quite p l a i n l y  no th ing  in the d e f i n i t i o n  

cf "military i n s t a l l a t i o n t f  or elsewhere i n  t h e  Act t h a t  disebled 

t h e  Base Closure Commission f r o m  considering the closure or 



I ., 

realignment of defense labs in 1991, but allows it to do so in 

1993 and 1995. This variation of plaintiffsf request that the 

Court rewrite the Base Closure Act should also be rejected. 

CONCLUSION 

For the foregoing reasons, plaintiffs8 motion for summary 

judgment should be denied and defendantsf partial motion to 

dismiss should be granted, 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICWEL J. ROTKO 
United States Attorney 

Attorneys 
U.S. D e p a r t m e n t  of Justice 
C i v i l  Division 
901 E St., N.W. Room 952 
Washington, D.C. 20530 
(202) 514-4775 

Dated: August 2 6 ,  1993 Attorneys for Defendants 
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Force Structure Summary 

Appendix B 

Farce 
Structure 
Summary* 

BACKGROUND 
Public Law 101-510 required the Secretary 

ofDefense to submit to the Congress and to the 
Commission a force structure plan for frscal 
 yea^^ (F'Y) 1992 through 1997. The Secretary 
submitted t h e  plan to  Congress on 
&rch 19.1991, and to the Commission on 
March 23,1991. 

The force-s'truchve plan incorporates an 
ammsmnt by the Secretary of the probable 
thmak to the national stcurie during the 
F'YQZ-97 period and takes account of the 
anticipated levels of funding for this period. 
The plan c~mprises three d o n s :  

The militarp threat assessment, 

The need for overseas basing, d 

The force structure, including the 
implementatian plan. 

The force-sttuctwe plan is classified 
SECRET. What follows is an unclassified 
summary afthe p l m  

MILlTARY THREAT 
ASSESSMENT 

For 40 years, the Soviet Union and its 
surrvgates posed the principal heat b US. 
in- and objectives. Hawever, America's 
security agenda is b e i  rewritten because of 
the collapse of East E m p a n  wmmunkxn, the 
demise of the Warsaw Pact, ongoing changes 
within the Soviet Union, the reshaping of the 
US.Soviet relationship, and a reduction in 
Soviet conventional military power. This 
redefinition of our threat perception has been 
accelerated by t be  emergence a n d  
intensifkation of both new and historical 
regianal quarrels; one of which has already 
- 

*This appendix is t.aken verbatim from 
Department of Defense Base Closure and 
Realignment Report, April 1991. 
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~ ~ f e n a e  Base Cfosun and R e a l i g n m ~ ~  a m  
--t 

brought the United States into armed conflict 
in h e  Persia. Gulf- *m to u-s. inintests 
rrnF from the epmitg of nations like N d  
K~~~ . ~ d  Cuba, to press- &om Mend m d  
foe *like to reduce US- P-oe around the 

In addition, our efforts to promote 
ndoml stability a d  to ~ n . h ~ c e  the spread or 
dem-ey d l 1  Continue to be d d e p g e d  by 
i r u w n a a  ' ~ d  ' d m d  

THREATS 
EVOSB with* p r o d  of a greatly redud 

&d.rfo.rspo.hlrri.n-~*f=- 
wnd.oD endm in our long-term 

,-at of W e t  military -1ity 
glob1 tbmats. 

 he Nuclear Threat. The most 
c0nce1.n far US. leadership is 

that the soviet union remains the 
country in the world capable of 
dastmping the United States with 
-la, d e m t i n g  attack. Hwe-, 
the rationale for such an atta& is 
dimcult to con.stme. Nevertheless, 
-ti1 rod d e s s  the Soviet strategic 
nuclear d is -fly modified, the 
-&ne of US. military strategg 

continue to k a modern, credible, 
flexible, and survivable nuclear 
' i e t s m t  f-- 

The conventional Threat. Even 
# 

# though Soviet military power is 
d u d n g  and changiag in form and 
w, the Soviet state still will harr 

of d armed men in unif- 
m d  dl d the strongest military 
forte an the Eurasian landmass. AS 
1t.der of the Eke World, the United 

must main* in conjunction 
,i& our allies, the conventional 
=$iliq m munrerbdance the might 
of the Soriet Union's huge 
coo-tional forces. 

 cross the Atlantic 
~w b m  our Atlantic shore, 
f & .  O( CS. .-?U concern has s h W  

from Western Elllrope to the defense of both 
Europe and the Pwsian Gulf. With respect to 
Europe, the demise of the Warsaw Pact, Soviet 
retrenchment within its borders, German 
unification, and the  prospect of economic 
integration embody the success of collective 
deferw, as well as the iqerutbes for new 
approaches to collective security. Although 
the prospect of a concerted miIitaty threat to 
Western Europe from the easb.,  faded 
dramatically, continuing political a n d  
e a m 0 m i ~ ~ i l i t y i r : ~ E P m p c a o d ~  
Soviet Union presents n e w  concerns. 
~ e u t l j .  we and our Nmtb Atlantic 
Rcaty Organitatiaa (NATO) art 
conducting r thorough rwiew of rlliancc 
strategy. T b t b t . o a d ~ o f i n c r r f o r c c  
posture an already emerging and include 
highly mobile units, same of which will be 
restructured ink, multinational formatiom. 
The number of active units will be scaled back, 
and increasing reliance will be placed on 
mobilization and mamstitution 

Looking across the Mediterranean to the 
Middle East and Persian Gulf, r e g i d  threats 
to US. vital inten?sts and enduring obligations 
.pill place continuing demands on our Anned 
Forces. Escort operations in the Persian Gulf, 
conducted for over two years, established the 
precedent of U.S. military intervention to 
protectthefreeflowofoiL Then,justasthe 
Soviets and the Iran-Iraq war receded as 
threats to regional stability, Iraq emerged 
from eight years of war with a fanatic zeal, a 
large umnal, a shattered economy, over- 
whelming foreign debts, and a trumped-up 
quarrel *th Kuumit. Even though k a q  has 
been ejected from Kuwait by the United 
NationtispoPwredl and U.S.-led international 
coalition, the region still faces an uncertain 
future. We wiU maintain our commitment and 
erpea to significantly reduce, but not entirely 
eliminate, our forces in this repon. 

Immediakt securiw concerns for many 
nations in Southwest Asia will be 
lessened because of the resounding 
defeat of the Iraqi military during 
Operation Desert Storm. Over the 
longer term, however, a number of 
problems including the prospect of 
kaqi rearmament, the Arab-Israel j 
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peace process, and subsequent  
reconfiguration of regional security 
arrangement, and relationships will 
complicate defense planning and shape 
strategic choices for all parties in the 
region. 

* While Iraq will require perhaps a 
decade t o  rebui ld  i t s  mi l i t a ry  
capabilities to prehostilities Ievek, 
Baghdad wil l  l ikely remain  a 
disruptive politid force in the region 
T h e ~ p s o f n g i d s e a n i t y ~  
r h i f t a S W c s k r ~ d t i o n f ~ d r r r ~  
down and political leaders a n  
cbantngedtoamstmc~amacrbble 
d p n d i c t a b l e n g i o n d  - t 

T h t p r o b p e c ~ d ~ ~ ~ b i l i t y ~  
li]rclyremainthechiefcauseofco~ 
among most political and militarp 
decision makers for a t  least the next 
two m three years. 

Across the Pacific 
The divided Kortan peninsula stands in 

stark con2ast to the dissipating Cold Wur in 
Europe. However, the US. security b d e n  ib 
being eased by the continuing aurge of 
democracy, economic growth, and military 
capad* in South Korea Our -ent of 
regional securiq concerns concluded that the 
United States could undertake a prudent 
pha5;ed series of steps t o  reduce its force 
pnserrae ip Korea modestly - as well as Japan 

, and elecbPhere in  the Pacific - and could " 
initiate a gradual transi t ion toward a 
partaemhip in which Republic of Korea armed 
forces assume the leading role. Should 
deterrence fail, however, in-place and  
reinfating U.S. forces would still be ~equhd. 
For the region as a whole, a modest level of 
U.S. mili tary presence - principally 
maritime - will be essential to preserve 
stabiliq, encourage democracy, and deter 
aggression. 

The Rest of the World 
This broad characterization is not intended 

to either diminish or denigrate the importance 

of U.S. interests, fiends, and allies in regions 
beyond Europe, the Middle East, and the 
Pacific. Rather, the nature and urgency of 
threats beyond those especially compelling 
locales are such that the threats can be dealt 
with by a judicious mix of active forces 
adequate t o  protect the  most vi tal  U.S. 
interests and by units with specialized 
capab'ities and mobility for crises a t  the lower 
end of the cofiict spectrum. The more 
important point is that many regional disputes 
an becoming increasingly lethal with the 
proliferation of advancing technological 
==Po= 

TTZt3 NEED 
FOR OVERSEAS 
BASING 

In August 1990, the Resident, while 
speaking of our changing defense strategy, 
said: 'Our new strategy must provide the 
framework to guide our deliberate reductions 
to no more forces than we need to guard our 
enduring interests-the forces to exercise 
fornard presence in key m a s ,  to respond 
effectively to crises, to retain the national 
capadtg to rebuild our fo- should this be 
needed . . . and b . . . maintain an effective 
deterrent." This strategy necessi tates 
main- a balance between Continental 
United States (CONUS) basxng &xu3 werseas 
basing. To provide the foundation for any 
national military strategy, the military must 
maintain facilities in CONZJS for active and 
reserve faras for such purposes as strategic 
offense, tactical warning and assessment of an 
attack on the United States, 'training, research 
and development, mobilization, maintenance 
and supply, homeporting, counterdrug 
operations, contingency plarming, and day-to- 
day management of the viBTioua components of 
the military. 

Balancing the need for <:ONUS facilities is 
the continuing need for robust, though 
reduced, forward presence. Overseas basing 
remains important to the  execution of 
peacetime forward presence and to regional 
contingenq operations during crises. Foreign 
bases enhance deterrence, contribute to 
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regional stability, and facilitate rapid response 
by US. forces in meeting threats. 

In both Europe and Asia, a continuing 
forwarddeployed presence wi l l  be maintained 
in sufficient strength to deter aggression and 
fulfill mutual security treaty obligations. 
However, the rapidly changing security 
environment has dictated changes to the 
overseas deployments of American farces. 

Europe 
These .Iril) be mast n o t i d l e  in 

Europe where a dmmatic reduction in US. 
f d - b a s e d  fises will occur. The United 
Sta tes  will continue to  maintain a n  
a w t e  mix of convcntiOPB] and nuclear 
farces, mod& whup necessary, to serve as 
the keystone to detunncc. Tht continuing 
U S  pmmlce there lignifies Our commitmat 
to dcta aggresrion and is vital to regional 
stability in an uncertain era of shifting 
militaq bahmces and political relationships. 
Similarly, our abiliw to reinforce Europe in a 
ajsia and ' ' ' the n m  and d e d -  
back but ready reception and baaing fbdities 
fbnr bewmes baeasingly important as our 
fd presence is reduced. 

Middle East 
* and Persian Gulf 

I ' 
In the Middle East and Persian Gulf, the 

United States and ib allies will be best served 
by a continued, modest military presence 
within the region. We have an enduring 
commitment to this region requiring us to 
restore and preserve regional stabiity. It has 
become b i n g l y  dear that the traditional 
tenns of American presence in the Gulf region 
have been forever transformed. and future 
events in this region wiU ahape the nature of 

threat to stability than has superpower 
competition, some reductions will occur. A 
10 to 12 percent reduction by the end of 1992 in 
the 135,000 personnel currently forward- 
deployed in Asia is already underway. The 
US. presence at bases in Japan, Korea, and 
the Philippines has histmica.Uy been accepted 
and generally welcomed as a significant 
contribution to regional stability. Even if the 
US. basing structrw in the region experiences 
chnges in the years to wme, emtbuhg US. 
presene and a- to the region will remain 
i m m t  to pmnmm strategic iPtards md 
r e g i d  s t a b i i -  

THE FORCE 
STRUCTURE 

Reflecting the reduced chance of global 
co&icts, the President's FY 1992-1993 budget 
[and it6 accompanying F\rftue Years Def- 
Program (FYDP)] includes reductions in the 
US. farce s t m c t u ~  that continues a prudently 
phased plan for reaching the f o e  targets 
established far the new strategy and threat 
pmjections. By the end of1995, US. for#s wi l l  
appruximate those targets and be wen below 
FY 1990 levels. The FY 1995 farce will also be 
* t i a l l y r w t n r ~ s o a s t o ~ t h e  
new strategy most effectively and efficiently. 

Strategic forees are programmed to be 
scaled hack in acadane with expectations 
regarding arms reductioss agreements and to 
-ble the Department of Defense to maintain 
credible strategic deterrtnce at the least cost. 
Retirement 0 t h  MINUTEMEN II f a  wiIl 
begin in 1992. Retirements of submarines 
with the POSEIDON missile will be 
accelerated. Duriag the 19906, the current mix 
of 34 POSEIDON and TRIDENT submarines 
will be reduced to a force of 18 TRIDEhT 
submarines. Air Force strategic bombers will 
decrease from 268 in 1990 to 181 in 1995. 

- 

U.S. presence. 
Conventional forces will be restructured to 

include significant airl if t  and sealift  
capabilities, substantial and highly effective 

Asia maritime and amphibious forces, a 

In Asia, where potential regional 
sophisticated artay of combat aircraft, special 

aggressors have long presented a more likely 



operations fo- Marine Corps divisions, and divisions; the Navy rill have 94 fearr battle 
heavy and light Army d i a o m .  force ships, 1 less aifiraR d e r  and 2 fewer 

canier air wings; and the Air Force will have 
Compared to 1990 force levels, by the end 10 fewer tactical fighter wings. 

of' FY 1995 the Army wil l  have 6 fewer active 



TAB P RDT&E/TECELNICAL PRODUCTION/ORDNmCE PRODUCTION 

F. 1. PESCRIPTION OF ANALYSIS 

DESCRIPTION OF CATEGORY 

All activities that expend Research and Development funding were 
initially considered by the RDTCE Facilities Consolidation 
Working Group. O f  the initial 76 activities considered, 36 were 
retained for consideration. The other activities were removed 
from consideration or identified as candidates for trioservice 
consolidation and one was left autonomous by the Working Group. 
The activities that were removed from[consideration were 
educational and training activities, depots, shipyards and 
Superintendents of Shipbuilding. They were re~~oveb due to the 
small amount of RD!NiE funds that they expend and because their - 
missions were not compatible with true research and development. 
activities. The remaining activities form the Navy's fu l l  
spectrum Research, Development, Test and Evaluation, Engineering 
and Fleet Support Centers and the DON Corporate Laboratory 
structure. 

There is not a generic RDTCE activity that is capable of 
performing all aspects of the Navy's RDTCE. Each of the RDT&E 
activities have unique aspects which make them suited to do a 
specific range of RDTCE activities. Their missions, internal.. 
structure, mode of operation and facilities are different. For 
this reason, there are no metrics which can be used across the 
entire category to evaluate the activities. As a result, the 
activities were consolidated along mission lines into the four 
Warfare Centers and the Corporate Laboratory. The activities 
within each grouping are all involved in similar or related work. 
The common denominator for most of them is the type of platform 

, to which their w o r k  applies. The Corporate Laboratory is broadly 
'based and focused principally on Science and Technology. Its 
w d ~ k  is specifically not platform related. Within the mission 
areas of each of the Warfare Centers, the activities are sub- 
divided into functional groups. These activities are: 

WN CORPORATE LABORATORY 

NAVAL -RESEARCH LABORATORY, WASHINGTON, DC 
NAVAL OCEANOGRAPHIC AND ATMOSPHERIC RESEARCH LABORATORY 

BAY ST. LOUIS, MS 

YAVAL AIR WARFARE CENTER 

AIRCFLAFT D I V I S I O N  
NAVAL A I R  TEST CENTER, PATUXENT RIVER, MD 
NAVAL A I R  DEVELOPMENT CENTER, WARMINSTER, PA 
NAVAL A I R  ENGINEERING CENTER, LAKEHURST, NJ 
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COMBAT t WEAPON SYSTEM ENGINEERING AND INDUSTRIAL BASE 
DIRECTORATE 

NAVAL ORDNANCE STATION, INDIAN HEAD, MD 
NAVAL ORDNANCE STATION, LDUISVILLE, KY 
NAVAL WEAPONS SUPPORT CENTER, CRANE, IN 

HULL, MECHANICAL & ELECTRICAL RLD AND ISE DIRECTORATE 
NAVAL SHIP SYSTEMS ENGINEERING STATION 
PHILADELPHIA, PA 

DAVID TAYIDR RESEARCH CENTER, CARDEROCK, MD 
DAVID TAYLOR RESEARCH CENTER DET, ANNAPOLIS,MD 

EA WARPARE CENTER 

COMBAT & WEAPONS SYSTEHS DIRECrORATE 
TRIDENT COMMAND & CONTROL SYSTEM WUNTENANCE ACTIVITY 

NEUEQRT, IU 
NAVAL UNDERWATER SYSTEMS CElqTER, m R T o  R I  
NAVAL UNDERWATER SYSTEMS CENTER DET, NEW I;ONDON, CT 
NAVAL SEA COMBAT SYSTEMS ENGINEERXNG STATION 
NORFOLK, VA 

WEAPONS SYSTEMS IN-SERVICE ENGINEERING DIRECTORATE 
NAVAL UNDERSEA WARI'ARE ENGINEERING STATION 
EYPORT, WA 

RESULTS OF CAPACITY ANALYSIS . 
When reviewing the capacity of activities to do Research and 
Development, the only single consistent metric available is 
manpower. With some exceptions, there is little duplication of 
the facilities required to perform research. By this we mean 
facilities such as centrifuges, environmental chambers and 

,instrumented ranges. The exceptions are faci1itj.e~ such as 
s3andard aircraft runways. 

I 

The consolidation of the RDT&E activities began as a Defense 
Management Review initiative (DKR 922) under the guidance of the 
Director, Defense Research and ~ngineering well over a year ago. 
In August of 1990, the Secretary of the Navy formed the RDTCE 
Facilities Consolidation Working Group and tasked them to develop 
initial plans for internal Navy consolidation. The consolidation 
working group examined the impact of the declining budget on the 
shore infrastructure. In general, the funds available for 
Research and Development are declining. This in turn means fewer 
programs and less work for the research and development 
community. This results in an excess capacity of personnel to 
perform the work. 

After the consolidation planning was well underway the Defense 



The BSC examined the degree to which each RDT&E facility was 
suited for its present and potential mission. The critical 
factor in this evaluation was the capability of a facility 
to meet the demands of more efficient and focused 
consolidated operations imposed by Defense Management Review 
(DMR) studies, by major projected operating budget 
reductions, and by a congressionally mandated twenty per 
cent RDTbE staff reduction. Accordingly, the BSC rated each 
RDTCE facility in the following manner: 

( G )  Fully capable of supporting current and foreseeable 
RDT&E mission requirements~pmviding consolidated 
operations in current or facili.ties, 

(Y) Limited capability of supporting current. and 
foreseeable mission requirements by providing 
consolidated operations fn current or expanded 
facilities. 

(R) Not capable of supporting current and foreseeable 
mission requirements by providing consolidated 
operations in current or expanded facilities. 

THE AVAILABILITY AND CONDITION OF LAND, FAC1:LXTIES AND 
ASSOCIATED AIRSPACE AT BOTH THE EXISTING AND POTENTIAL 
RECEIVING LOCATIONS. 

In evaluating land, facilities, and airspace the BSC 
considered: whether there were unique, mission required 
geographic features which could not be found at other 
locations; whether there were unique technological 
facilities and equipment which could not be duplicated at 
another location without excessive cost; whether physical 
plant and technology were capable of supporting current and 
future missions: whether there were signific:ant facilities 

4 and technology quality and capacity to support consolidated 
> ' operations; and whether there was sufficient land to support 
! 

4 consolidated operations. The overriding consideration in 
this review was the capability of a facility to meet the 
demands of more efficient and focused consolidated 
operations imposed by DMR studies, by major projected 
operating budget reductions, and by a congrlessionally 
mandated twenty per cent RDT&E staff reduction. 
Accordingly, the BSC rated each RDTCE facility in the 
following manner: 

(G) Unique, mission required geographic features which 
cannot be found at other locations; unique 
technological facilities and equipment which cannot be 
duplicated at another location without excessive cost; 



(Y )  The facility is located in high cost region and/or has 
difficulty in recruiting and retaining appropriately 
skilled labor. 

(R) The facility experiences very high costs due to remote 
location, and/or must make special arrangements for 
transporting and supporting workers. 

SIONS FROM W R  REV1 EW (STEPE 
No RDT&E facilities w e r e  excluded from further review 
because of unique value. 

ION OF F I N ~ B  6 - 8 
I 

6. THE ECONOMIC IMPACT ON COMHUNITIES, - 

The BSC calculated the economic impact of closure or 
realignment by measuring the direct and indirect effect on 
employment in the communities at each RDTCE facility. 
Accordingly, the BSC rated each RDTLE facility in the 
following manner: 

( G )  Adverse economic impact, including cumulative impact of 
multiple closures, at existing or receiving location is 
so significant as to make closure or realignment - .  
undesirable. 

- 
(Y) Significant adverse economic impact could result if the 

transition is too rapid or poorly planned; potential 
adverse impacts may be mitigated. 

(R) Overall economic impact is not significantly adverse. . 
7 .  THE ABILITY OF BOTH THE EXISTING AND POTENTIAL RECEIVING 

/ I  
COHMUNITIES INFRASTRUCTURE TO SUPPORT FORCES, MISSIONS, AND 
PERSONNEL. 

The BSC examined the ability of community infrastructure to 
support each RDT&E facility. The infrastructure evaluation 
included such considerations as schools and transportation 
access-as well as professional resources and the general 
quality of life. Accordingly, the BSC rated each RDT&E 
facility in the following manner: 

(G) The ability of 'the existing communities8 
infrastructure to support RDT&E facilities, 
missions, and personnel is so superior to that of 
potential receiving communities as to wake closure 
or realignment undesirable. 



The results of the Phase I and Phase I1 evaluations are as 
follows (green favors keeping the installation open; red favors 
closure) : 

Phase I Phase 11 
1 11...-....---..+-- 

Y NESEC Charleston Y Y G G +1&.4/-3.2 R R R 

G R~TC Point WUQU G G G Y +9.2/-8.S) R R- R { 2 )  

G YK China Lakc G G G G .*8.7/-6.5 R R R ( 2 )  

G W s U ~ i t e S a n d s  G Y G G { 1) 

Y W S C  Dct Ncu Lardon G 

Y ~StsEs Norfolk G 

G ~ s 6 E s  Port nuermne G 
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Therefore, considering generally: the need to focus and 
con,solidate RDThE efforts, as imposed by Defense Management 
Review (Dm) studies, major projected operating budget 
reductions, and a congressionally mandated twenty per cent staff 
red.uction; and specifically: 

1. As part of a consolidation under the pavai Surface 
Warfare Center: 

A. the lack of an overwater gunnery and missile range, 
the lack of sufficient space to expand for 
consolidation, and the ability to operate on a reduced 
basis due to proximity to a lurgerlaboratory, the 
Naval Surface Warfare Cente Detachment, White Oak, 
Maryland, is recommended fo realignment to the Naval f 
Surface Warfare Center (NSWC), Dahlgren, and to the 
Naval Ordnance Center, Indian Bead. 

B. the lack of an overwater gunnery and missile range, 
the lack of sufficient space to expand for 
consolidation, and the ability to operate on a reduced .* 
basis due to proximity to a larger laboratory, the 
David Taylor Research Center (DTRC), Annapolis, is 
recommended for realignment to DTRC, Carderock. 

C. the Integrated Combat Systems Test Facility 
(ICSTF), San Diego, is recommended to transfer 
functions to the Combat and Weapons Systems IsE 
Division in Port Hueneme, and close. 

D. the Mine Warfare Engineering Activity (NMWEA), 
Yorktown, is recommended to transfer functions to the 
Combat and Weapons System ISE Division at Dam Neck and 
close. 

E. the Naval Coastal Systems Center (NCSC) , Panama 
City, is recommended for realignment to merge with the 
Combat and Weapons Systems R&D Division as a major 
operating site in Panama City, and to transfer minor 
functions to the Naval Undersea Warfare Center at 
Newport, RI, and the Combat and Weapon Systems R&D 
Division at Dahlgren. 

F; the Naval Ordnance Station (NOS), Indian Head is 
recommended for realignment with the Combat and Weapon 
System Engineering and Industrial Base Division at 
Crane, IN, and remain a major operating site. 

G. the Naval Ordnance Station (NOS), Louisville, Ky, 
is recommended for realignment with the Combat and 
Weapons System Engineering and Industrial Base Division 
at Crane, IN, and remain a major operating site. 



B. the small size of its detachment and the ability to 
avoid significant military construction during 
laboratory consolidation, the Naval Sea Systems Combat 
Engineering Station (NSCSES), Norfolk, is recommended 
to be realigned and merged with CWSD. 

C .  the Trident Command and Control Systems Maintenance 
Activity (TRICCSMA), Newport, RI is recommended to be 
realigned to merge with the CWSD at Newport. 

D. the Naval Undersea Warfare Engineering Station 
(NUWES), Keyport, WA, is recommended to be realigned to 
merge with the Weapons Systems ISE Division at Keyport 
as the center for the Divis40n. 

4. As part of the consolidation under the Naval Command. 
Control and Ocean surveillance Center: - 

A. the lack of sufficient space to expand for 
consolidation, the Naval Electronic Systems Engineering 
Center (NESEC), Vallejo, CA is recommended to transfer 
its functions to the West Coast ISE Directorate in San 
Diego and close. 

B. the lack of sufficient space to expand for 
consolidation, NESEC, Charleston is recommended to 
transfer its functions to the East Coast ISE 
Directorate at Portsmouth, VA, and close. 

C. the lack of sufficient space to expand for' 
consolidation and the need to use the facility for a 
consolidated installation of the Naval Air Warfare 
Center, Naval Electronics Systems Engineering Activity 
(NESEA), St. Inigoes, MD is recommended to transfer its 
functions to the East Coast ISE Directorate in 
Portsmouth, VA, close, and transfer property to the 
Naval Air Warfare Center. 

D. the Naval Space Systems Activity (NSSA), Los 
Angeles, is recommended to transfer all functions to 
the RDT&E Directorate at San Diego and the Naval 
Warfare Systems Command in Washington, DlC, and close. 
. . 
E. the Naval Ocean Systems Venter (NOSC') Detachment, 
Kaneohe, HI, is recommended to transfer functions to 
the RDT&E Directorate operating site at Pearl Harbor, 
HI, and close. 

F. the Naval Electronic Systems Security Engineering 
Center (NESSEC) ,  Washington DC is recomrr~ended to 
transfer its functions to the East Coast. ISE 
Directorate at Portsmouth, VA and close. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C . GREENWOOD, 1 
& al., 1 

1 
Plaintiffs, 1 

1 
v. ) Civil Action No. 92-CV-5331 

1 
JOHN H. DALTON, Secretary 1 
of the Navy, et a., 1 

Defendants. 
1 
1 

REPORT TO THE COURT REGARDING THE FILING OF 
A PETITION FOR A WRIT OF CERTIORARI IN 

SPECTER V. DALTON 

On July 21, defendants filed a motion for a partial stay of 

proceedings on plaintiffs1 claims that the Navy, Defense 

Department and Base Closure Commission had violated certain 

procedural requirements of the Base Closure A c t .  The First and 

Third Circuits split on whether such claims were judicially 

reviewable, with the Third Circuit in S~ecter v. Garrett holding 

tha.t they were reviewable. We advised the Court in the 

,memorandum supporting the motion that the solicitor General had 

authorized the filing of a petition for a writ of certiorari in 

Specter and argued that the prospect of Supreme Court review of 

this issue warranted a stay of these claims here. 

Defendants have since filed a cert petition in Swecter. 

Prior to that filing, the Third Circuit granted three motions to 

stay issuing the mandate in Specter to this Court. Because the 

petition has now been filed, the stay of the mandate will 

continue until final disposition of the petition by the Supreme 

Court. Fed. R. App. P. 41 (b) . Because a stay of proceedings of 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U.S. REP. JAMES C. GREENWOOD. 
et al. , 

Plaintiffs, 

: CIVIL ACTION NO. 92-CV-5331 

JOHN H. DALTON, Secretary 
of the Navy, et al., 

Defendants. * . 

-- 

ORDER 

AND NOW, this day of 

upon consideration of defendants' partial Motion to Dismiss. and 

plaintiffs1 Response thereto; 

IT IS HEFtEBY ORDERED that defendants' Partial Motion to 

Dismiss is DENIED- 

Ronald L. Buckwalter, J. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U. S. REP. JAMES C. GREENWOOD, 
& &., 

Plaintiffs, 

v. : CIVIL ACTION NO. 92-CV-5331 
* 

JOHN H. DALTON, Secretary 
of the Navy, & d., . 

Defendants. . 

MEMORANDUM OF PLAINTIFFS IN OPPOSITION 
TO D E F E N D W S '  PARTIAL MOTION 

TO DISMISS 

Plaintiffs, employees of the Naval Air Warfare Center- 

Warminster (the "NAWCW), their unions and members of the 

~ennsylvania Congressional delegation, submit this memorandum of 

law in opposition to defendantst partial motion to dismiss. 

INTRODUCTION 
8 

This case involves the proposed realignment and 

relocation of the NAWC. In particular, plaintiffs seek a declar- 
, , '  i 

atory judgment that defendants1 decision to realign and relocate 

the NAWC is unlawful. Plaintiffs also seek an injunction to 

prevent defendants from taking any action to realign or relocate 

the NAWC. a 

Plaintiffs assert four legal bases for the relief they 

seek. First, the NAWC was improperly and illegally proposed for 



realignment and relocation by the Base Closure Commission, which 

lacked authority and jurisdiction to include defense laboratories 

in its 1991 recommendations. Second, defendants violated the Lab 

Commission Act by failing to conduct an independent, uncompromis- 

ing study to consider the Services' proposals for consolidation 

and closure of defense laboratories and to determine a schedule 

for such closures of consolidations. Third, assuming arsuendo 

that the Base Closure Commission had jurisdiction or authority to 

review and make recommendations concerning the realignment and 

relocation of the NAWC, defendants, nonetheless, violated the 

procedural and substantive safeguards and requirements set forth 

in the Base Closure Act. Fourth, defendants' disregard of the 

procedures set forth in the Base Closure Act constitutes a 

violation of plaintiffs' rights to due process. 

Defendants' partial motion to dismiss seeks to dismiss 

all of plaintiffs1 claims, except their claim that defendants 

violated the procedural mandates of the Base Closure A&.' 

Defendants seek to dismiss "the bulk of plaintiffs' complaintw on 

the grounds that it raises "substantivew claims against 

defendants and is therefore not reviewable, according to the 

Third Circuit's holding in S~ecter. Clearly, Specter controls in 
\-- - 

this case. However, that fact does not lead to the conclusion 

that the bulk of plaintiffs' complaint must be dismissed. As we 

1. By separate motion, defendants have m 
plaintiffs1 procedural misconduct clai 
defendants intend to file a petition for certiorari in 
Specter v. Garrett, 995 F.2d 404 (3rd Cir. 1993). Plain- 
tiffs today have filed a memorandum in opposition to defen- 
dants' motion for partial stay. 



shall show below, many of the claims which defendants have 

attempted to characterize as usubstantivew are in fact procedural 

claims which are clearly reviewable under the Third Circuit's 

decision in Specter. Hence, contrary to defendants' contention 

S~ecter does not mandate dismissal of the bulk of plaintiffs' 

complaint. 

Likewise, defendants' motion to dismiss plaintiffs' 

claim that the NAWC was improperly and illegally proposed for 

realignment and relocation by the Base Closure Commission, which 

lacked authority and jurisdiction to include defense laboratories 

in its 1991 recommendations to the President, is without merit. 

As plaintiffs have shown in their memorandum of law in support of 

their motion for summary judgment, not only is dismissal inappro- 

priate but, in fact, summary judgment for plaintiffs is in order 

because, as a matter of law, the NAWC should have been dealt with 

by the Lab Commission, which was specifically created by Congress 

to deal with laboratories. 

Finally, defendants' contention that plaintiffs1 lack 

standing to pursue their claim that defendants violated the Lab 

Commission Act by failing to conduct an independent, uncompromis- 

ing study to consider the Services8 proposals for consolidation 

2. , For purposes of defendants' motion, should this court 
conclude that defendants had some authority to close or 

i realign the NAWC under the Base Closure Act, plaintiffs will concede, without prejudice to their appellate rights, that 
the Third Circuit's decision in Specter v. Garrett, fore- 
closes plaintiffs8 substantiy rlaims, as properly defined. 
Given the Court's h o l G g  in S~ecter, plaintiffs also will 
not oppose dismissal of their due process claim, without 

I prejudice to renew b this claim on appeal_. I , 
w \ 



and closure of defense laboratories and to determine a schedule 

for such closure or consolidations is similarly unavailing. 

Plaintiff employees of the NAWC will certainly be injured by the 

closure or realignment of the NAWC. Likewise, the Lab Commis- 

sion's failure to comply with its legislative mandate caused, at 
/' 

least in part, plaintiff's harm. This is so because an uncompro- , 
J 

mised study would have, for example, revealed the costs associat- J 

ed with relocating the NAWC and the benefits foregone -- thus 
drawing attention to the inappropriateness of the Base Closure 

Commission's recommendations and offering an opportunity for 

corrective action. In addition, the relief plaintiffs seek will 

redress plaintiffs injury because - it will prevent defendants from , , - 
I 

implementing their 1991 recommendations on the ground that the ' 1' - 
Lab Commission endorsed the Base Closure Commissionls recommenda- 

j 6  

As we shall show, for all these reasons defendants1 

motion to dismiss should be denied. 

# 

STATEMENT OF FACTS 

The NAWC has functioned as a naval research and devel- 

opment laboratory since 1947, Its mission is to be the principal 

Navy research and development center for aircraft, airborne anti- 

submarine warfare, aircraft systems less aircraft-launched 

weapons systems, and surface ship, submarine and aircraft naviga- 

tion. Complaint, at Q 45. 



In addition to weapons systems development, the NAWCVs 

works also involves electro-optic, acoustic, and microwave 

technologies. The NAWC also researches technologies for the 

surveillance and targeting of airborne, surface and subsurface 

targets. The NAWC is also the Navy's leading center for upgrad- 

ing existing Navy aircraft such as F/A-18, I?-14, A-6 AND AV-8B. 

The capacities of these aircraft are highly dependent on products 

conceived and developed by the NAWC. 
- 

/- -- 
$2-- 

To accomplish its mission, the NAWC has a number of 

unique facilities, including an ejection tower facility, which is 

the only man-rated facility in the United States; a fuel fire 

test facility; a pneu~natically driven crash-impact simulator; a 

state-of-the-art laboratory capable of static and fatigue testing 

of aircraft structural specimens; four anechoic chambers, includ- 

ing one that was fabricated and installed after an extensive 

study was done assuring that no other facility in the U.S. could 

meet its technical requirements; 1500 tons of sophisticated 

copputer systems and laboratory precision equipment; and a 
0.: 

central computer system that is the largest hybrid system in the 

Navy. 

Operations at the NAWC involve 223 military and 2304 

civilian personnel. Approximately sixty percent of the NAWCts 

current staff are scientists and engineers, including approxi- 

mately 33% with Master's degrees and approximately 5% with 

Doctoral degrees. Id. at 7 49. 



The NAWC functions within the Department of Defense's 

large and complex laboratory system. There are currently 66 

Department of Defense (ffDODw) research and development laborato- 

ries (42 Army, 20 Navy and 4 Air Force). The mission of DOD 

laboratories is to provide technical expertise to enable the 

Army, Navy and Air Force ("the Servicesff) to be smart buyers and 

users of new and improved weapons systems and support capabili- 

ties. 

Over the years, DOD laboratories have been plagued with 

various problems relating to, among other things, recruitment and 

retention of its professional staff, personnel management and 

laboratory management. Congress has enacted legislation and the 

DOD has issued memoranda designed to address laboratory issues. 

As part of the National Defense Authorization Act for 

Fiscal Year 1991 ("Defense Authorization ActN), Congress enacted 

two statutes to address issues relating to the domestic military 

infrastr~cture. The purpose of one -- the "Defense Base Closures 
I anh Realignment Act of 1990, (the "Base Closure Act1*) -- was to 

e. -111- 

provide for a fair process designed to result in the timely 

closure -- and realignment of military bases. Title XXIX of the - -- -_ - -- _-_- 
Defense Authorization Act 5 2901(b). The other -- "Research, 
Development, Test, and Evaluation, (the **Lab Commission Actw) , - 
Title I1 of the Defense Authorization Act 5 246 -- was to address 
the peculiar issues facing Department of Defense Laboratories 

(Ifdefense laboratoriesm) and to make recommendations to the 
L - - - 

Secretax-!-Defense and Congress - - on future organization and 
+ 

structure of deze-nse laboratories. See H.Rep. 101-923, at 56364; 
L -----I--+ - "- . ----.-- " 



reprinted at 1990 U.S. Code, Congressional and Administrative 

News, vol. 6, at 3135-36. 

These two statutes established separate commissions 

with discrete jurisdictions and duties, and separate procedures 

for determining closures and realignments. Congress established 

the Defense Base Closure and Realignment Commission ("Base 

Closure Commissionw) under the Base Closure Act. That Commission . . _ &  C_- -- 

was to review the realignment and closure rec-ownendations of the .- -- - m -.. , - - -  

Secretary -. of Defense, 8 2903(d), conduct public hearings, --"  .---. -- 
O 2903(d)(l), a@_"transrnit to the -- President a report - - -  containing 

the Commission*~ finding and conclusions based on an analysis of 

the recommendations made by the Secretary, together with the 

Commissionls recommendations for closures and realignments of 

military installations in the United States." 6 2903(d)(2)(A). 

The independent Lab Commission established by Congress 

under O 246 had a separate purpose and followed entirely dif- 

ferent procedures. The Lab commission, which was composed of 

a individuals with expertise on laboratories, $ 246 (c) (I), was 
4 

charged with "conduct[ing] a study . . - to - determine the feasibility 

and desirability of various means . to - - improve - the operation of 

laboratories of the Department of Defense." § 246(b)(1). In 

particular, the Act directed the Lab Commission to consider, -. _ 
among other things, consolidation i. and/or closure - - as a means of 

improving the operation of defense laboratories, 

§ 246(b) (2) (A) (iii), and to determine a Itproposed schedule1* for 
--- - - 

any consolidation or closure of laboratories. 5 246(b)(2)(B)(ii). 

-Thus, unlike the Base Closure Commission which reviewed only the --- 
I .  ', c - -7- 



, f i l  
military bases recommended for closure or realignment by the 

i 
\-_ -- - ,- - 

- ji, 
',I J- 

Secretary of Defense, the Lab Commission was charged with con- 
'-------- - I 
ducting a study comprising the entire laboratory system, includ- - 
ing all defense laboratories, not just those included on the 

Secretary of Defense's Base Closure List, in order to avoid the .- - 
"piece-mealw review of laboratories that the base closure process .- . - - .- 
would produce, ' 

I--- 

I 

In addition to the discrete objectives of each 

  om mission, made plain by the unambiguous language in the two 

statutes, the statutes set forth entirely separate time-tables 

and procedures for reporting to Congress and for ultimate Con- - - -. 

gressional decision making. Under the Base Closure Act, the 

Secretary of Defense transmits to the Base Closure Commission a 

list of military instal.lations that the Secretary recommends for 

closure and realignment by April 15, 1991, March 15, 1993, and 

March 15, 1995. 4 2903(c)(l). Thereafter, by no later than July 

1 of 1991, 1993 and 1995, the Base Closure  omm mission must 

transmit to the President a report containing the Base Closure 
< 

Commissionis findings and conclusions based on a review and 

analysis of the Secretary of Defense's recommendations for 

closures and realignments. 4 2903 (d) (2). The President must 

then by July 15 transmit to the Base Closure Commission and 

Congress a report containing the President's approval or disap- 

proval of the Base Closure Commission's recommendations. 

4 2903(e). Congress must accept or reject en bloc all of the 

recommendations. 



The Lab Commission Act procedures were entirely differ- 

ent. Under the Lab Commission Act, the Lab Commission was 

required to submit a report containing its recommendations to the 

Secretary of Defense no later than September 30, 1991. $246(f). 

The Secretary of Defense was then to transmit the Lab Commis- 

sion's report to each House of Congress Ittogether with any 

comments that the Secretary considers appropriatew within 30 days 

of his receipt of the report from the Lab Commission. 9 246(g). 

Congress then had flexible decision-making power to accept or 

reject the Lab Commission's recommendations, or to develop its 

own set of recommendations for laboratories. 

The procedures established in the Lab Commission Act, 

unlike the procedures set out in the Base Closure Act, reaffirmed 

Congress' continuing intent to oversee the functioning of, and 

plan and control any reform or restructuring of defense labora- 

tories. In fact, by enacting the Lab Commission Act Congress 

took on an even more proactive role than it previously had 

unaertaken. In 1989, Congress had specifically dealt with 
t 

4 laboratories in the National Defense Authorization Act for Fiscal 

Years 1990 and 1991, P.L. 101-189 (November 29, 1989). There, 

Congress directed the Department of Defense to establish the 

Laboratory Demonstration Program, using selected laboratories. 

The legislation stated that the demonstration program would be 

designed to attract and retain high quality staff, streamline 

contracting procedures, improve personnel management, and 

increase laboratory directors' accountability and authority. The 

Lab Commission Act increased the Congressional role by providing 



for direct reporting to Congress. Moreover, unlike the Base 

Closure Act, the Lab  omm mission was directed to consider options 

other than closure or consolidation. Congress retained flexible 

decision-making power -- not the all-or-nothing choice provided 
by the Base Closure Act -- under the Lab Commission Act. 

The purpose of the Lab Commission Act and Congress' 

continuing intent to oversee reorganization of defense labora- 

tories is clear from the Conference Report comment on the Lab 

Commission legislation: 

The Senate amendment contained a provi- 
sion (sec. 853) that would direct the Secre- 
tary of Defense to establish a Commission on 
Laboratory Consolidation and Conversion. 
This Commission would review the current 
health and effectiveness of the defense 
laboratories using the recent Defense Depart- 
ment studies and reviews conducted under the 
Defense Management Review as a starting 
point, The Commission would make recommenda- 
tions to the Secretary and the Congress on 
the future organization and structure of 
these laboratories. 

I 

The conferees understand that the 
Department of Defense is currently evaluating 
a reorganization of the entire defense labo- 
ratory structure with potential laboratory 
closures and consolidations. This Commission 
will provide the Committees on Armed Services 
of the Senate and the House of Representa- 
tives with a critical assessment of the 
Department's findings and may suggest alter- 
native actions for congressional consider- 
ation. &g H.Rept. 101-923, at pages 563 and 
564; reprinted at 1990 U.S. Code, Con- 
gressional and Administrative News, volume 6, 
at pages 3135 and 3136. 

The reason for the decision of Congress to deal with 

bases and labs in entirely different ways is clear. Simply put, 



military bases, shipyards and air stations are quite different 

from defense laboratories. Unlike bases, defense laboratories 

have unique missions and are staffed by personnel with scientific 

and technological expertise. Indeed, the success of laboratories 

-- unlike bases -- is inextricably linked to the scientific and 
technical expertise of its personnel, a point that is underscored 

by the Lab Commission's identification of the unique attributes 

of a "good laboratory." The Lab  commission*^ September 30, 1991, 

report to the Secretary of Defense and Congress -- issued nearly 
3 months after the Base Closure Commission transmitted its Base 

Closure and Realignment Report to the president, and more than 5 

months after the Secretary of Defense transmitted its recommenda- 

tions to the Base Closure Commission, recommending defense 

laboratories for closure or realignment -- identified nine 
"attributes . . . essential to achieving high quality and effec- 
tiveness" of defense laboratories: (1) clear and substantive 

mission; (2) critical mass of assigned work; (3) a highly compe- 

tent and dedicated work force; (4) inspired, empowered, highly 

qu4li.f ied leadership; ( 5 )  state-of-the-art facilities and equip- 
4 

ment; (6) effective two-way relationship with customers; 

(7) strong foundation in research; (8) management authority and 

flexibility; (9) strong linkage to universities, industry and 

other Government laboratories. complaint, at q 187. According 

to the Lab Commissiongs report, these attributes of a "good 

laboratory are indicators of the probability of success in 

providing needed products for the national defense effort." Id. 



In short, a determination on whether laboratories are 

to be closed or consolidated -- unlike a like decision concerning 
bases -- requires more than an assessment of total force require- 
ments and consolidation of fungible resources such as, tanks or 

aircraft. In fact, by requiring the Lab  omm mission to include a 

Chairran and several members with specific expertise pertaining 

to defense laboratories, Congress recognized the need for a 

review of laboratories to be based on fine-tuned technical 

considerations. 

Indeed, it is undisputed that essential underpinnings 

of the Base Closure Commission's processes in dealing with bases 

were totally itlapplicable to labs. Thus, the Base Closure 

 omm mission required the creation of a force-structure plan based 

on the Navy's inventory of its fleet and projections of work 

necessary to upgrade and maintain its fleet over a six-year 

fiscal period. Base closure recommendations and decisions were 

to be based on this plan, pursuant to Section 2903(a) and (c) of 

the Base Closure Act. ~ellingly, the Department of Defense's 
I .. 

force structure plan does not address laboratories or research 

and development. 

Moreover, the Department of Defense developed eight 

criteria to be considered in the base closure and realignment 

process. The Navy acknowledged that the eight criteria were 

inapplicable to laboratories in its analysis of base closures and 

realignments because -- just as Congress recognized -- labs, 
unlike bases, must be judged on the very specific and technical 

applications of each lab: 



... each of the RDT&E activities have unique 
aspects which make them suited to do a spe- 
cific range of RDT&E activities. Their 
missions, internal structure, mode of opera- 
tions and facilities are different. For this 
reason there are no metrics which can be used 
across the entire category to evaluate 
the[ir] activities. 

Complaint, at f 135. 

Likewise, Congress was subject to the same 

restrictions, and thus had no flexibility in decision-making. 

In blatant disregard of the clear Congressional mandate 

requiring the Lab Commission to function as the independent body 

charged with making recommendations regarding laboratory closures 

or consolidations for Congress1 ultimate review and flexible 

decision-making prior to the taking of any other action relating 

to laboratory consolidation, defendant Gerald Cann, Assistant 

Secretary of the Navy for Research, Development and Acquisition, 

and others, sought to and did circumvent the intent of Congress 

and the Lab Commission Act, and,avoided Congressional oversight 
/ 

by unlawfully and inappropriately inserting into the 1991 Base 

Closure Process the consolidation and realignment of DOD labora- 

tories, including the NAWC. 

In fact, at the urging of Gerald Cann, and others, the 

Department of Defense accepted and recommended to the Base 

Closure Commission Cannls proposal to create four super facili- 

ties: Naval Air Warfare Center; Naval Command, Control and Ocean 

Surveillance Center; Naval Surface Warfare Center; and Naval 

Undersea Warfare Center, and to close 10 and realign 16 labora- 



tories. This was accomplished in April 1991, in violation of 

Congressional intent and prior to the receipt of the Lab Commis- 

sion report. 

The Secretary of Defense included Navy laboratories in 

the 1991 Base Closure and Realignment Recommendations (the "Base 

Closure Listm), which was submitted to the Base Closure Commis- 

sion on or about April 15, 1991. The NAWC was one of the labora- 

tories targeted for realignment. The Lab Commission did not 

evaluate any laboratory on an individual basis, nor did it 

develop an overall plan for defense laboratories or a strategy 

for improving them. The Lab Commission, in direct contravention 

of its legislative mandate, failed to conduct a study to consider 

closure or consolidation of laboratories and to determine a time 

table for such closures or consolidations. Rather, it simply 

rubber-stamped the Base Closure Commissionls recommendations. 

The folly of attempting to restructure labs via proce- 

dures that violate the intent of Congress as set out in the Lab 
4 

commission A c t  is dramatically demonstrated by the results. The 

Navy has not even determined the final organizational plan for 

the Naval Air Test Center, Patuxent River. While the Navy's 

restructuring plan calls for the NAWC to be realigned, the Navy 

has not determined whether the NAWC will remain a separate 

entity. The Navy's inability to articulate a forward-thinking 

plan for its research and development laboratories would, if left 

unchecked, result in the relocation of the NAWC at a time when a 

functional, fully staffed NAWC is critical. 



The Navy's plan calls for realignment and relocation of 

the NAWC at a time when the combined technical expertise of the 

NAWCvs professional staff is most needed. The cancellation of 

various weapons programs in conjunction with the apparent end of 

the Cold War means that the Navy likely will be unable to field 

any new aircraft until early in the next century. Hence the Navy 

will have to upgrade its existing aircraft. 

The NAWC would be expected to play a principal and 

immediate role in developing and applying technologies associated 

with individual upgrades. However, the proposed realignment of 

the NAWC would result in the loss of key technical talent, which 

would have a detrimental effect on the NAWC1s ability to perform 

the needed upgrades. 

This, combined with the fact that the proposed reloca- 

tion of the NAWC will be far more costly than the Navy's esti- 

mates, which are based on faulty data and inaccurate assumptions, 
I 

makes it clear that the Navyts plan is unw~se and, ultimately, , f- 
I '. 

potentially damaging to Naval aviation. 

ARGUMENT 

I. THE FACT THAT SPECTER HELD THAT SUBSTANTIVE CLAIMS UNDER 
THE BASE CLOSURE ACT ARE NOT REVIEWABLE WILL NOT PERMIT 
DISMISSAL OF THE BULK OF PLAINTIFFS' COMPLAINT. 

In their memorandum in support of their motion to 

dismiss, defendants first argue that Specter v. Garrett, 971 F.2d 

936 (3rd Cir. 1992) "requires dismissal of the bulk of plain- 

tiffs1 complaint." Defendants1 Brief at 2. Defendants1 asser- 



tion is baseless. In Specter, the Third Circuit concluded only 

that challenges that "go to the merits of the recommendations" of 

the Secretary of the Navy, the Secretary of Defense and the Base 

Closure Commission "are not subject to second guessing by the 

judiciary." 971 F.2d 952. However, the fact that substantive 

claims are not reviewable does not lead to the conclusion that 

the bulk of plaintiffs' complaint should be dismissed. 

As we shall show, most of the claim defendants charac- 

terize as substantive in fact challenge procedural aspects of i 
I 
i 

defendants' decision-making processes and are reviewable under .j 
Specter. 

For example, defendants - characterize -.- plaintiffs' 

allegations in paragraphs 136-37 and 203(G) of the Complaint as a --- - 
claim that "the Base Closure Commission failed to apply the eight 

selection criteria properly - to defense laboratories and to 

Warminster," which, according to defendants, under Specter is not 

reviewable. 
# 

What defendants do not mention, however, is that they 

have selectively cited to paragraphs of the complaint for the 

purpose of mischaracterizing a claim that is clearly procedural. 

That plaintiffs' claim is procedural and therefore reviewable is 

clear when paragraph 133 is read in conjunction with paragraphs 

136-37. Paragraph 133 makes it clear that plai-ntiffs are alleg- - 
----- - 

ing that the process was a sham that was not revealed by the 
--- - - -  

offending parties. Hence, contrary to defendants' assertion, 

plaintiffs' claim in these paragraphs is precisely the type of 



procedural claim that the Third Circuit found reviewable in 

Defendants' contention that the allegations in para- 

graphs 137 and 163-67 set forth substantive claims that are fore- - 
closed by Specter is likewise baseless. Defendants characterize 

- - -  

the allegations in those paragraphs as a claim that "the Base 

Closure Commission failed to analyze defense laboratories proper- 

ly, particularly in assessing possible cost savings from the 

realignment of Warminster." Defendants' Brief, at 10. Again, 

defendants miss the point of plaintiffs1 allegations. As we have 

just shown, when paragraph 137 is considered in light of para- 

graph 133, it is clear that plaintiffs are alleging that the 

procedure followed by defendants was a sham, 

Similarly, when paragraphs 163 through 167 are read in 

conjunction with paragraph 162, it is clear that plaintiffs seek 

review of the procedure followed by defendants. Paragraph 162 

alleges explicitly the knowing use of inaccurate and faulty data 
---- -- - - _ __ " -  -- -- - - . . . - - -.- 

8 

I that was provided to the Base Closure COXIUU~SS~O~. In short, 
C 

plaintiff's claim is that due to the knowing use of false data, -__-- 
the procedure was a sham, not that the decision reached lacked 

merit. Clearly, whether someone knew that data was false and 

nonetheless relied on it -- is a question "that the judiciary is 

entirely competent to address." Specter, 991 F.2d at 953. 

Likewise, defendants1 characterization of paragraphs 

203(C)-(D) and the foregoing paragraphs as a claim by plaintiffs 

that fithe Base Closure Commission failed to facilitate the GAO1s 



performance of its duties under the Base Closure Act" is wrong. 

The claims in Paragraph 2 0 3 ( C ) - ( D )  are reviewable because they 

allege that the Commission failed to create or transmit an 

administrative record to - .  - - the GAO. In S~ecter, the Third Circuit - - 

expressly held that "judicial review of that claim presents the 

kind of issues with which courts have traditionally dealt . . . 
such a review seems entirely consistent with Congress' desire to 

assure the integrity of the decisionmaking processes." 971 F.2d 

Defendants further assert that plaintiffs allege "six 

substantive claims against the Navy and Secretary of Defense in 

Count 11.'' Defendants' Brief, at 11. But again, defendants' 

conclusion is supported only by a selective reading of the 

Complaint. For example, defendants state that plaintiffs claim 

that "the Navy and Secretary relied on inaccurate information in 

recommending Warminster for realignment and provided inaccurate 

information to the GAO and Base Closure Commission" is not 

reyiewable. But this claim is clearly reviewable under S~ecter. 
t 

4 Plaintiffs1 allegation is that the procedure was a sham. More- 
- 

over, to the extent that the Secretary failed to create and --- - 
transmit to the Commission and the GAO an administrative record 

containing all the information the Secretary relied upon in -' 

making his recommendation, it is clearly reviewable. 

Defendants' contention that plaintiffs1 claim, based on 

paragraphs 133-137, and 205(E); that the Navy and Secretary 

failed to apply the eight selection criteria properly or 

thoroughly is not reviewable under Specter is also without merit. 



Paragraphs 133 through 137 clearly set out plaintiffs1 allegation 

that defendants1 application of the eight selection criteria was 

nothing -. more than a sham. Hence, again, plaintiffs are not 
'----- -._ - ^- . - -- - - 

challenging the merits, L but rather are challenging the integrity - 

of the decision-making processes. 

Similarly, defendants1 assertion that plaintiffs' claim 

that "the Navy and Secretary did not properly analyze Wanninster, 

particularly the cost of its realignment1* mischaracterizes the 

allegations in plaintiffs1 complaint. Again, plaintiffs are not 

challenging the merits of defendants1 actions. Instead, plain- 

tiffs are challenging the decision-making processes. In particu- 

lar, plaintiffs allege that defendants1 knowingly % -  concealed -- . - _ 

information and that by their conduct made the procedural process 
-- - 

a sham. Such claims are clearly reviewable under S~ecter. 

Finally, defendants assert that plaintiffs' claim (at 

paragraphs 126, 205(H)) that the Navy and Secretary failed to 

base their recommendations on the force-structure plan is not 
t 

$ reviewable is again without merit. Defendants yet again reach .. 
their conclusion based on a selective reading of the Complaint. 

Reading the allegations as whole, it is clear that plaintiffs' 

Complaint again goes to a procedural defect. In particular, 

plaintiffs allege that the defendants knowingly .-- transmitted - _. 

incomplete and inaccurate information, a claim that is plainly 
- - - - - > - - 

reviewable. 

In sum, defendants1 motion directed to the unreview- 

ability of plaintiffs1 supposedly f*substantivegl claims is based 



on a mischaracterization of allegations that are clearly review- 

able. As a result, it should be denied. 

11. THIS COURT SHOULD DENY DEFENDANTS' MOTION TO DISMISS 
PLAINTIFFS' CLAIM THAT THE BASE CLOSURE COMMISSION LACKED 
JURISDICTION OR AUTHORITY TO RECOMMEND THE NAWC FOR CLOSURE 
OR REALIGNMENT. 

In Count I of the Complaint, plaintiffs seek a declara- 

tory judgment that the inclusion of defense laboratories in the 

Base Closure Commission's July 1, 1991, recommendations to the 

President violated the Base Closure Act and the Lab Commission 

Act, and that those recommendations are, therefore, void. In 

Count I, plaintiffs also seek injunctive relief to prevent the 

Government from taking any action to realign or relocate the NAWC 

based on the July 1, 1991, recommendation of the Base Closure 

Commission. As we have shown in plaintiffs' memorandum of law in 

support of their motion for summary judgment, the plain language 

of the Base Closure Act and the Lab Commission Act mandate the 

conclusion that the Base Closure Commission lacked authority or 

jurisdiction to include defense laboratories in its 1991 recom- 

mendations to the President. Hence, defendants' motion to 

dismiss Count I of plaintiffs' Complaint is baseless. 

A. The Base Closure Commission Was Without Jurisdiction 
And Authority To Review And Make Decisions About 
Defense Laboratories. 

It is clear that the courts provide the final authority 

on issues of statutory construction and must reject administra- 

tive constructions which are contrary to clear congressional 

intent. Federal Election Commission v. Democratic Senatorial 



Cam~aiqn Committee, 454 U.S. 27, 32 (1981); Southern California 

Edison Co. v. F.E.R.C., 770 F.2d 779, 782 (9th Cir. 1985) (courts 

are final authorities on issues of statutory construction and 

must reject administrative constructions that are inconsistent 

with a statutory mandate or that frustrate a policy that Congress 

sought to implement); Markair, Inc. v. Civil Aeronautics Board, 

744 F.2d 1383, 1386 (9th Cir. 1984) ("it is not the role of [an 

administrative agency] to make policy judgments in the face of a 

contrary congressional determinationw); Guerrero v. Garza, 418 

F. Supp. 182, 186-87 (W.D. Wis. 1976), (it is "peculiarly within 

the power of the judiciary to interpret a statute which gives an 

agency the power to act, in order to permit the judiciary to 

determine whether the agency has correctly construed its obliga- 

tions under the statutew). 

Moreover, where the plain meaning of a statute is clear 

and its terms do not yield impossible or plainly unreasonable 

results, a court is bound by the words employed. United States 

v.,Missouri Pacific R. Co., 278 U.S. 269 (1929). 

H e r e ,  the Lab Commission Act, by its terms, created the 

Lab Commission and required the Lab Commission to conduct a 

separate and independent study of closure, realignment and 

consolidation of defense laboratories. The plain terms of this 

statute conferred a specific grant of jurisdiction upon the Lab - 
-----%Ix. --I ^ ~ _ . . _ _ _ _  -___- --- --- 

Commission to submit its independent study and report no later 

than September 30, 1991, and specific procedures -- quite diffe- 
rent from those involving base closures -- by which Congress 
would make the final determination after receiving the report. 



The plain language of the Lab Commission Act makes it 

clear that Congress intended the Lab Commission systematically 

and uncompromisingly to evaluate defense laboratories. In 

particular, the Lab Commission was charged with llconduct[ing] a 

study to determine the feasibility and desirability of various 

means to improve the operation of laboratories of the Department 

of Defense." 5 246(b)(1). The Lab Commission Act required that 

the Lab Commission: 

Ir(A) consider such means as -- 
(i) conversion of some or all such 

laboratories to Government-owned, contractor- 
operated laboratories; 

(ii) modification of the missions and 
function of some or all such laboratories; 
and 

(iii) consolidation or closure of some or 
all such laboratories." 

3 246(b) (2) (A). In addition, the Act required that the Lab Com- 

mission: 

# 

n ( B )  determine -- 
(i) the short-term costs and long-term 

cost savings that are likely to result from 
such consolidation, closure, or conversion 

(ii) a proposed schedule for each con- 
solidation, closure, or conversion of a 
laboratory considered appropriate by the 
Commission. 

The Act further required the Lab Commission to submit a 

report containing its recommendations to the Secretary of Defense 



no later than September 30, 1991, § 246(f), which report was to 

be transmitted by the Secretary of Defense to each House of 

Congress "together with any comments that the Secretary considers 

appropriate" within 30 days of his receipt of the report from the 

Lab Commission. 3 246 (g) . 

At that point, Congress retained flexible decision- 

making power concerning labs and could accept or reject the Lab 

Commission's recommendations. Alternatively, it also could 

develop its own set of recommendations for laboratories. 

Quite clearly, Congress intended to treat labs entirely 
.- -- _ 

differently than bases. Congress recognized the different ... - *-.---._ 
considerations involved with labs and bases, see pp. 10-13, 
sums, and insisted on not lumping these l'applesm and "orangesw 

military locations. 

As a result, the Base Closure Act, in stark contrast to 

the Lab Commission Act, established the Base Closure Commission 

--#a Commission with a wholly discrete purpose and reporting 
t 

4 

scheme from the Lab Commission. The jurisdiction and duties of 

the Base Closure Commission are set forth in Section 2903 of the 

Base Closure Act. The Base Closure Act charges the Base Closure 

Commission with the duty of evaluating the Secretary of Defense's 

recommendations for closing such facilities as military bases, 

shipyards and air stations. Under the Base Closure Act, the 

Secretary of Defense prepares a list of such military installa- 

tions which he recommends for closure or realignment. That list 

must be transmitted by no later than April 15, 1991, March 15, 



1993, and March 15, 1995. Thereafter, on July 1 of 1991, 1993, 

and 1995, the Base Closure Commission must transmit a report with 

its recommendations on closures and realignments to the Presi- 

dent. If the President accepts the recommendations and transmits 

them to Congress, then Congress has 45 days to accept or reject, 

en bloc, the recommendations. 

The plain language of the two statutes read together 

makes clear that the Base Closure Commission was without authori- 

ty to consider defense laboratories. Defendants argue that the 

Base Closure Commission had jurisdiction over labs because of the 

definition in 5 2910(4) of ''military installation." Section . - 
2910(4) defines "military installationw as any "base, camp, post, 

station, yard, center, homeport facility for any ship, or other 

activity under the jurisdiction of the Department of 

Defense . . . Defendants* argument that this definition -- . 
includes labs is wrong for two reasons. - 

To begin with, the supposedly catch-all language of 
# 

g 2910(4) relied upon by defendants ("or other activity under the 
- -. 

jurisdiction of the Department of Defensen), and the use of the 
LI__ _ -  

term "center," do-not, when read sensibly in context, in any way '.*~.* - 

even suggest that labs are included in the jurisdiction of the 
\. - 

Base Closure Commission. Defendants1 language must be read in 

the context of the type of facilities specifically denominated in 

§ 2910 (4) -- "base, " llcamp, "post, fllstation, ' 8  "yard, " IIhomeport 
facility for any ship." All are clearly base-type facilities, in 

no way similar to laboratories. The phrase **or other activity -1 
under the jurisdiction of the Department of Defense,- as well as 



the use of the generic term "center," must therefore be read as 

including only such base-type facilities. Indeed, if the "other 

activityM language were read as broadly as defendants suggest, it 

would cover virtually every piece of real estate on which any 
l4 - 

Defense Department lfactivityw took place -- an interpretation - 
that is both ridiculous and which makes-the specific delineation 

of bases, camps, etc., in 5 2910(4) totally redundant. Such a , 

reading of the statute makes no sense. \ 

Furthermore, 8 2910(4) must be read in conjunction with 

the Lab Commission Act. "However inclusive may be the general 

language of a statute, it 'will not be held to apply e* + a "  ,. . to a matter A, 
I'CX # ' specifically dealt with in another part of the'same iegisla- ---- ,AcL.. .. . .. 

tion . . . Specific terms prevail over the general in the same or 
another statute which otherwise might be ~ontrolling.~" Fourco 

Glass Co. v. Transmirra Products C o r n . ,  353 U.S. 222, 228-29 

(1957) (quoting Ginsbers & Sons v. Popkin, 285 U.S. 204, 208 

(1932). See also MacEvoy Co. v. United States, 322 U.S. 102, 107 

(1944). Ginsbura, Feldman & Bress v. Federal Enersv Administra- 

tion, 591 F.2d 717, 720 n. 5 (D.C. Cir. 1978), cert. denied, 441 

U.S. 906 (1979). ("[wlhere statutes deal with a subject in both 

general and detailed terms, and there is conflict between the 

two, the detailed expression prevailsw). 

Here, the Lab Commission Act flspecificallyw deals with 

issues involving defense laboratories including consolidation and 

closure. Hence, the fact that the language of the Defense 

Authorization Act utilized the general term "military 

installationsn in describing the duties of the Base Closure 



Commission (Title XXIX, entitled "Defense Base Closures and 

Realignments") does not overcome the specific grant of authority *iuw 

over the closure, consolidation and relocation of defknke labora- 

tories (Title 11, entitled "Research, Development, Test, and 

E~aluation,~~ Section 246), vested in the Lab Comrniss,ion, even 

\ 1 assuming arsuendo that a lab could be considered to be an 1 

"installation. l1 

Instead, the well-established principle which requires 

th.at "specific terms prevail over the generaluu requires the clear 

conclusion that the specific Lab Commission provisions neces- 

sarily must prevail over the general provisions pertaining to 

military installations. 

Otherwise, the statutory scheme would make no sense. 

Obviously, statutes should not be interpreted in a way that makes 

certain provisions irrelevant or inconsistent. Rather, federal 

courts have consistently concluded that "the various parts of a 

statute should, if possible, be harmonized so as to provide 
I 

throughout for a consistent interpretation." Ginsburu. Feldman & 

Bress v. Federal Energv Administration, 591 F.2d 717, 732 (D.C. 

Cir. 1978). See also United States v. Ravnor, 302 U.S. 540, 547 

(1938) ("[a] construction that creates an inconsistency should be 

avoided when a reasonable interpretation can be adopted which 

will not do violence to the plain words of the act, and will 

carry out the intention of Congress1*). 

Hence, the only possible way the statutory provisions 

can be harmonized is if labs are dealt with under the Lab Commis- 



f 

sion procedures. Certainly, there is no harmonization where the 

Lab Commission and the Lab Commission Act procedures were totally 

ignored. 

In short, Congress intended and created a statutory 

scheme by which, on the one hand, the Lab Commission would 

thoroughly review and evaluate defense laboratories and submit 

its report to the Secretan, of Defense, who would transmit it to 

Congress, with any comments, for flexible decision-making by 

Congress; while, by contrast, the Base Closure Commission would 

receive recommendations from the Secretarv of Defense and, after 

holding hearings, would transmit a report to the President, who, 

if he approved, would forward it to Congress for an all-or- 
, 

nothing determination. In other words, Congress mandated that t 

/ 

the treatment of labs was to be different in almost every regard 

than the treatment of bases. 

This intent of Congress in passing its statutory scheme 

has been totally flaunted. The Secretary of Defense by-passed I 
I 

the Lab Commission by including defense laboratories in his \ .. 
April 15, 1991, recommendations to the Base Closure Commission. 

Likewise, the Base Closure Commission by-passed the Lab 
i 

Commission by including laboratories in its July 1, 1991, 

recoxnnendatiuns to the President. Both events occurred before 

the Lab Commission even provided a report. In effect, both the 

Lab Commission and Congress were presented with a fait accomwli 

concerning labs that deprived the Lab Commission of its ability 

to perform its thorough study and consider options other than 

closure~rrconsolidation; and that deprived Congress of its 

- -27- 



ability to exercise flexible decision-making as to labs by 

accepting, rejecting, or modifying the Lab Commissionls recommen- 

dations or developing its own recommendations. 

Defendants ignore both the settled law that specific 

terms in a statute prevail over more general terms and the 
-, 

equally settled law that statutes must be harmonized to provide 

for consistent interpretation. Likewise, defendants1 offer no 

credible explanation why Congress would enact a statutory scheme 

establishing two discrete commissions and two entirely different 

Congressional decision-making procedures to deal with discrete 

military locations when it supposedly intended only one commis- 

sion to deal with every conceivable location. Of course, there 

is no sensible explanation for such a bizarre reading of the 

statutory scheme, and defendants1 position is patently invalid. 

Moreover, defendants1 alternative contention that 

Congress1 supposed intent that the Base Closure Commission have 

jurisdiction over laboratories may be gleaned from either the 
0 

t failure of Congress to pass corrective legislation or its failure 4 

to pass a joint resolution disapproving the Base Closure Commis- 

sion's recommendations misses the mark. 

That Congress did not pass a joint resolution disap- 

proving the Base Closure Commissionls recommendations is neither 

dispositive nor surprising. Passage of a joint resolution would 

have resulted in no military installations being closed in 1991. 

As defendants note, the Base Closure Act "was designed to break 

years of deadlock over the closure of unneeded domestic bases.ll 



Defendants1 Brief, at 5. Hence, that Congress chose not to 

subvert the entire base closure process is absolutely no evidence 

of Congress' intent that laboratories be considered by the Base 

Closure Commission, instead of by the Lab Commission -- the 

Commission specifically enacted by Congress to deal with labs. 

Likewise, Congress* failure to pass corrective legislation is not 

evidence of Congress1 ratification of the Base Closure Commis- 

sion's recommendations on labs. Again, there was a strong 

political incentive to avoid dealing with base closure in a 

piece-meal fashion. However, the fact that it may not have been 

politically expedient to carve out ex post exceptions to the Base 

Closure Process does not lead to the conclusion that Congress 

intended that the statutory framework it enacted would be totally 

flouted. 

The fact is, defendants' present argument that Congress 

could have, but did not, reject the Base Closure Commission8s lab 

realignments that were improperly included in the base closure 

process is the final step in the subversion of Congresse real 
Q 

< 
intent. The clear intent of Congress in enacting the Lab Commis- 

sion Act was to preserve its flexible decision-making over labs 

rather than have labs treated as part of the all-or-nothing 

process for bases that was necessary to overcome the political 

deadlock over base closures. Labs nonetheless were wrongly 

included in the Base Closure Commission's closings and realign- 

ments, thereby depriving Congress of the flexible decision-making 

for labs that Congress desired. Congress thus was faced with the 

choice of overriding the Base Closure Commissionls illegal 



decisions on labs -- and preserving its flexible decision-making 
for labs that it had mandated in the statutory scheme -- at the 
expense of rejecting the entire base closure process and continu- 

ing the political deadlock over bases. This, of course, is .r 

exactly the type of Hobsongs choice that Congress e -P- 
i 

reiected as to labs when it passed the Lab Commission Act. And 

now, having flouted the clear Congressional intent, defendants 

argue that Congress somehow has ratified their unlawful behavior 

because Congress did not take exactly the type of actions that 

defendants effectively deprived it of the ability to take! This 

Court should not countenance such behavior. 

B. Even Assuming Arguendo That The Base Closure Act 
Can Be Construed As Granting Any Authority To The 
Base Closure Commission To Include Defense 
Laboratories In Its Recommendations To The President, 
Defendants' Motion To Dismiss Should Be Denied 
Because That Authority Could Only Be Exercised After 
The Lab Commission Had Completed Its Thorough 
Evaluation Of Defense Laboratories. 

Even assuming arsuendo that Congress intended the Base 

Clpsure Commission to have any role in the closure or consolida- 

tion of laboratories, the structure of the Base Closure Act and 

the Lab Commission Act makes it clear that it was the Lab Commis- 

sion that was charged with performing a thorough study and 

analysis of labs, and that the Base Closure Commission was 

without authority to recommend the closure or consolidation of 

defense laboratories prior to September 30, 1991 -- the date on 
\-.+. which the Lab Commission was obligated to submit its report to 

the Secretary of Defense. 



Under section 2903(c)(l) of the Base Closure Act, the 

Base Closure Commission was to review lists of "military instal- 

lation~~' recommended and submitted by the Secretary of Defense to 

the Base Close commission *#by no later than April 15, 1991, 

March 15, 1993, and March 15, 1995." However, under the Lab I 
Commission Act, the Lab Commission was required to transmit its 

report, which report was to consider llconversion,w modificationtW 

and llconsolidation or closurew of defense laboratories and to 

determine "a proposed schedule for each consolidation, closure or 

conversion considered appropriate by the [Lab] Commi~sion,~~ to 

the Secretary of Defense no later than September 30. 1991. The 

Secretary was then obligated under section 246(g) to transmit 

that report, together with any comments of his own, to appropri- 

ate congressional committees within 30 days after receiving it 

from the Lab Commission. The specific grant of jurisdiction 

vested in the Lab  omm mission, along with the later-in-time 

deadline of September 30, 1991, for submitting the Lab Commis- 

sion's report, make it clear that even if the Base Closure 
I 

t Commission did have some authority to consider defense labora- , 
4 

tories, it could only do so after the Lab Commission had done its 

thorough study and analysis and had made its recommendations. 

Any other conclusion would render the Lab Commission Act 

a nullity -- a result that makes no sense. 

Congress obviously did not intend that its Lab Commis- 

sion procedures be totally ignored. Rather, at the least 

Congress intended that defense laboratories, which are quite 

different than bases, see pp. 10-13 supra, merited special study 



and consideration and created the Lab Commission for this 

specific purpose. The later-in-time deadline of September 30, 

1991, was a clear indication that, at the earliest, laboratories 

could not be recommended for closure until March 15, 1993, the 

next date in time under section 2903(c)(1) that a closure list 

could be submitted by the Secretary to the Base Closure Commis- 

sion. 

The background surrounding the creation of Lab Commis- 

sion strongly suggests the Congressional recognition that 

consolidation and closure decisions merit special consideration. 

Indeed, the Conference Report on the Lab Commission legislation 

commented: 

The conferees understand that the 
Department of Defense is currently evaluating 
a reorganization of the entire defense labo- 
ratory structure with potential laboratory 
closures and consolidations, This [Lab] 
Commission will provide the committees on 
Armed Services of the Senate and the House of 
Representatives with a critical assessment of 
the Department's findings and may suggest 

# alternative actions for congressional con- 
sideration. - H-Rept, 101-923, at pages 
563 and 564; reprinted at 1990 U , S ,  Code, 
Congressional and Administrative News, volume 
6, at pages 3135 and 3136. 

Congress designated a special process whereby this special 

consideration was to take place, and any attempt by the Secretary 

of Defense and the Base Closure Commission which attempts to 

bypass this procedure is a direct violation of Congressional 

intent. 



In a report which accompanied a Department of Defense 

Appropriations bill for fiscal year 1992, the House Committee on 

Appropriations also expressed its disapproval of attempts to 

include defense laboratories in the April 15, 1991, Base Closure 

List: 

Laboratory Consolidation. The Advisory Com- 
mission on consolidation and Conversion of 
Defense Research and Development Laboratories 
is strongly endorsed by the committee in its 
report. The committee believes that the 
inclusion of research and development labora- 
tories on the Base Closure list is in direct 
contravention of conaressional direction. 
Accordingly, the committee directs DOD not to 
obligate or expend funds to close or con- 
solidate any research or development labora- 
tory until Congress received and approves the 
commission report. 

H.R. Rep. No. 95, 102nd Cong., 1st Sess. (1991) (emphasis added). 

The statutory language of Section 246, and the chain of 

events which led to the establishment of the Lab Commission 

demonstrate an intent on the part of Congress that laboratories 

no* be considered for closure until after a thorough study and 
I .. 

report by the Lab Commission, and not until March, 1993, at the 

earliest. To the extent that the Secretary of Defense and the 

Base Closure Commission have bypassed Section 246 and proceeded 

in their efforts to close the NAWC, such actions should be 

declared unlawful and therefore of no effect. 

No argument put forth by defendants in their memorandum 

in support of their motion to dismiss alters this result. To the 

contrary, defendants' contentions fly in the face of the statuto- 

ry scheme and are without merit. For example, defendants concede 



(Defendants1 Brief, at 21) that "[tlhe nature, scope, purpose and 

effect of the Lab Commissionls work were entirely different from 

those of the Base Closure Commission." Defendants also acknowl- 

edge that the Lab Commissionls mission was to conduct a study I1to 

determine the feasibility of various means to improve the opera- 

tions of laboratories of the Department of Defense,I1 

§ §  246(b)(1), including consolidation and conversion. But having 

conceded the clear mission of the Lab Commission vis-a-vis 

defense laboratories, defendants reach the unsupported conclusion 

that "making specific closure and realignment recommendations was 

the Base Closure Commissionls exclusive mandate." Defendants' 

Brief, at 21. t 

. I  

For another example, defendants make much of the fact 

that the Lab  omm mission was "a federal advisory committee." 

However defendants offer no legal basis for their implied asser- 

tion that because the Lab Commission was an advisory commission 

its role was of necessity subordinated to that of the Base 

Clgsure Commission. 

For another example, defendants impliedly argue that 

the fact that the Lab  omm mission Act gave Congress flexible 

decision-making power somehow negated the Lab Commissionls 

mandate to function over labs. Defendants contention is base- 

less. That Congress was not left with an all-or-nothing choice 

on laboratories does not mean that Congress did not intend the 

Lab Commission to function on labs. To the contrary, it shows 

that Congress intended the Lab c om mission to be part of a deci- 



sion-making process for labs that was entirely different from the 

one established for bases. 

Likewise, defendantsf four-part explanation of why 

plaintiffs' conclusion that Congress did not intend that labs be 

included in the 1991 Base Closure Process is wrong and does not 

withstand scrutiny. First, defendants baldly assert that "there 

is no indication in the legislative history that Congress intend- 

ed to carve out a narrow category of military facilities for 

delayed closure or realignment consideration." Defendants' 

Brief, at 23. However, this Court need not resort to legislative 

history to determine that Congress intended that laboratories be 

dealt with separately. As we have shown, the statutory scheme 4 

makes this clear. 

Second, defendants argue that "[gliven rapid technolog- 

ical and geopolitical changes, the Lab Commission~s report may be 

of questionable value to the Secretary's and Base Closure Commis- 

sion's 1993 efforts . . ." Defendants1 Brief, at 23. According 
# 

to defendants' argument, however, realignment or relocation based t 
4 

on the 1991 Base Closure Recommendations also would be suspect. 

However, the Base Closure Act does not require the Secretary of 

Defense to '@initiatew closures and realignments for two years 

following the Base Closure Commissionls recommendations. Hence, 

the Base Closure Commission's recommendations at that time would 

be no less questionable, even assuming arsuendo the accuracy of 

defendants1 argument. 



Third, defendants assert that the Lab Commissionls 

report Itmay assist Congress in determining whether [corrective] 

legislation is appropriate." Defendantst Brief, at 24. ,However, 

as we have shown, the plain language of the statute evidences 

Congress1 intent to deal with labs proactively. Moreover, given 

the delicate political compromise reached in the Base Closure 

Act, it seems clear that Congress did not intend to deal with 

labs by piece-meal legislation that might undermine the political 

compromise reached in the Base Closure Act. 

Finally, defendants contend that the fact that the Lab 

Commissionvs mission was broader than simply evaluating labs for 

consolidation and closure somehow demonstrates that the Lab 
ir 

Commission was not required to function an labs. Defendants' 

contention does not make sense. ~efendants assert (Defendants 

Brief, at 24) that @#The Lab ~ommission~s views on subjects other 

than closure and consolidation . . . may assist the Secretary of 
Defense in determining what, if any, steps other than closure may 

prgmote the efficiency of defense labs." However, defendants 
I 

0. fail to explain how this assistance would be useful, if, for , ', 

\ \  \\ example, the lab had been slated for closure by the Base Closure , 

Cunxnission . 
In sum, defendantsv arguments merely reinforce the 

conclusion that, even assuming arcmendo that the Base Closure 

Commission had any jurisdiction over labs, such jurisdiction only 

could be exercised after real and thorough evaluation by the Lab 

Commission. 



111. PLAINTIFFS HAVE STANDING TO CHALLENGE THE LAB 
COMMISSION'S ACTIONS. 

In Count 111, plaintiffs seek a declaratory judgment 

that the Lab  omm mission and its members violated the Defense 

Authorization Act of 1990 by failing to conduct an independent, 

uncompromising study to consider, among other things, consolida- 

tion or closure of labs and to determine a schedule for such 

closures or consolidation and that the Lab Commission's recom- 

mendations are therefore void. Complaint, at 9 207(a). In Count 

111, plaintiffs also seek injunctive relief to prevent the 

defendants from taking any action based on the July 1, 1991 

recommendations of the Base Closure Commission and such other 

relief as this Court deems just and equitable. Complaint, at 

II 207 (c) (dl 

Defendants seek to dismiss this claim, contending that 

it nwarrants little attention as plaintiffs so plainly lack 

standing to challenge the work of this advisory commission, which 

digbanded by law nearly two years ago." Defendants' Brief, at 
, 

C 26. Defendants' contention that plaintiffs lack standing is 

baseless. 
/-- 

In order to establish standing plaintiffs must show 

that (1) they suffered injury in fact that is concrete and 

particularized, actual or imminent, not conjectural or hypotheti- 

cal; (2) the injury is fairly traceable to the challenged action; 

and (3) it is likely that the injury will be redressed by a 

favorable decision. Luian v. Defenders of Wildlife, 112 S .  Ct. 

2130 2136 (1992); Horizon House v. Township of U ~ p e r  Southamwton, 

- -37- 



804 F-Supp. 683 (E.D. Pa. 1992), aff'd, 995 F.2d 217 (3rd Cir. 

1993). Plaintiffs clearly satisfy each of these elements. 

First, plaintiff employees of NAWC will certainly be 

injured by the closure and realignment of the NAWC. Clearly, 

jobs will be lost or moved. 

Second, defendants caused the inevitable loss of 

employment by failing to follow the Congressionally mandated 

procedures for lab consolidation or closure. An uncompromising , 

study would have revealed the true costs associated with relocat- 
b '  

ing the NAWC. The study well might have tempered the Base 
i 

Closure Commissionls recommendations. 

Third, a declaratory judgment that the Lab Commission 

violated the Lab Commission Act, and an order voiding its recom- 
/--- 

mendations, 'mai redress plaintiff injury in two ways. See Los 

Anseles Countv Bar Ass'n. v. Eu, 979 F.2d 697 (9th Cir. 1992) 

(redressability standard satisfied where by ruling in party's 

fayor the alleged injury is to some extent ameliorated). First, - i 
\ . the relief will redress plaintiffs' injuries because it will 

, 

prevent defendants from implementing their 1991 recommendations 

on the ground that the Lab Commission endorsed the Base Closure 

Commission's recommendation. Second, the relief would likely I 
influence political sentiment to support reconsideration of the 

unlawful decision to realign and relocate NAWC. 



CONCLUSION 

For all of the reasons set forth above, defendants' 

motion to dismiss should be denied. 

Nicole Reimann (No. 57707) 

SCHNADER, HARRISON, SEGAL & LEWIS 
1600 Market Street, Suite 3600 
Philadelphia, Pennsylvania 19103 
215-751-2144 

Of Counsel. 

Dated: August 27, 1993. 
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DEFENDA!JTS1 OPPOSITION TO PLAINTI F'FS ' 
MOTION FOR SUMMARY J U D G M E N r P  - 

It is i . r o n i c  t h a t  p l a i n t i f f s ,  l ed  by s e v e r a l  M t ' r n I 7 ~ ~ ' 5  r ) t '  

C o n g r e s s ,  p remise  their mot i o n  for summary judcjnict~lt b n  t .ho : :ot ic:ri 

t h a t  Conyre : . s  d l c l  not l n t e n d  what ~t so cLearly p ~ - o v ~ i l t l d  i 1 1  tIjc- 

D e f e n s e  Base C l o s u r e  and Realignment A c t ,  P u b .  L .  N O .  101-518, 

T i t l e  XXIX, 104 Stat. 1808 (the '*Act1' or the "Base C1o;:iirc A c t . " )  

Congress c r e a t e d  the A c t  a s  t h e  '*exclusive a u t h o r i t . y  f o r  

selecting for closure or realignment . . . a m i l i t n r y  i r i s t a l -  

l a t i o n  i n s i d e  the l i n i  ted S t a t e s .  " 5 2 9 0 9  ( a )  . C o n q r c ~ s ~ . ,  

moreover, so hl-odd1 y ( l e i  i n e d   nil i t a r y  in st;> i l , I  t-ion" t , t l L i t  

p l  a i n t i  f f r ;  .?I 1 hu t  cn:lt:c-ilc, a s  t h e y  must, t,hcitr. t h c  N,IV;I  1 A.i t- 

Warfare C e n t e r  A i r c f - a f t  Division Warrninstc-.r is a "1c1j 1 i t a l - y  

installation" u n d e r  t h e  A c t .  

D e s p i t e  the expr.t?:;r and e x c l u s i v e  a p p l  i c a l ~ i l  i t y  cf t t i c ,  Act, 

plaintiffs contend that t.hc! Scr:retc2r-y of ilc f ense a n d  t . h c +  i 'eie: l~t? 

B a s e  Closure and R e a l  ic jn l i l e r .~ t  Commission ("Base C l o c u r ~  

Commission") were nevertheless without a u  rhorl t y  to rec0rnt:elld t !lc 

closure or realicjnrci:!- , t  cf I;:efvn!;f. l a b ~ r a t ~ ~ r i e s  L i k e  Warminster t . o  



t.he Prc:; i f l t : n t  irl 1931 . 'i.hc:y c1c: rlc.:? 7-<:: i t .  t h i s  n r c j u n ~ r r ~ t .  or) ; r ~ ? h .  i)f' 

the e x p r e s : ;  except i o r l r ;  t.o t h e  Act , but inst-eacl ask t.t~ti\ C r ) ~ l r  t .  t o  

imply a n  a d d i t i o n a l  o n e  i n  t h e ?  A(: t ' s  c o m p r e h e n s  i ve h,lr_;c c l o?$-;rl I t: 

a n d  r e a  l iglirn~r~t. Fjroces:; fo r  cicfensc: 1 iihs ~: i tsc ( l  on Ej :-':I !; t t ? c - ,  

N a t i o n a l  Defen:;c A u t - h o ~ . i z ; ~ t i o n  A c t .  f o r  Fiscdl Year 1.:,!31, T'llL!. I.,. 

No. 101-510 ,  1 0 4  S t a t .  1 4 S 5 .  

Section 2 4 6  mere1.y establi.:;het-1 t.tie Commi.r ;s . ion 0 1 1  thc? 

Consolidat ion and  Conversion of D e f e n s e  Rc-sc!,?cch a n d  1?r2vcl oL>ni<,r~t. 

Laboratories ( t h e  "Lab C o n ~ n ~ i s s i o n ' ~ )  to s t l l d y  t h e  feasihi 1 i t.y arltl 

desirability of various moans to improve  the o p e r a t i o n  o t '  c i e f r r ~ : ; ~  

l a b s  a n d  to repol - t  i t.s f i r tcl  inc j s  tr; t l h ~  S O  : r e t . a r y  o f  ~ ) I - ~ C ~ I I I J . P  ( , I I ( ~  

Conyt-ess. C a n d  id1 y a c k n o w l  c i l q i n c j  t i j ; ~ t  t h . ?  f\iIse C l  o s u r e  i i c - t  ,111:3 6 

2 4 6  had di.f f e r e n t  p u r p o s e s ,  o b j e r t i v e s  a n . l  proc:edure.;, p l  n i n t .  i f f'.; 

nonetheless assert that a c o n f l i c t  betwee.) t h e  two s t a t , u t e v  

should be r e s o l v e d  by f i n d i n g  that 5 2 4 6  i m p l i c i t l y  d j . s p l a c e s  t.1-ltr 

Secretary's and Base Closure Commission's express author it. ): ~~r)cl(-.r 

the Base C l o s u r e  A c t  t o  recommend t h e  c1o:;ure a n d  r e a l  ignn:ent of' 

defense labs. 

I n  r e s l  i t y ,  the scope o f  the B a s e  C l o s u r e  A c t ,  des.ignec1 :.(: 

break yea l - s  o f  political q ~ i d l o c k  t h a t  h a ! . t e d  c l o s u r ' c !  o f  ii11y 

major m i l i t a r y  i n s t n ! l . ? t i o n s ,  i s  h o t h  ~ U L - ] ~ o f - , e f u l l y  c - o n ~ p ~ - . - c ~ l ~ c r ~ s i  vr? 

and without r e l e v a n t  e x c e p t i o n .  Indeed, I ~ i l l s  i n t . r o d u c e d  i n  

Congress t o  c r e a t e  a n  e x c e p t i o n  f o r  defen : ;e  l a b s  died in 

committee. P l a i n t i f f s f  e f f o r t  to m a n u f a c l - u r e  a conf 1 ict. L ~ e t w t e ~ ~  

the Rase Closure A c t  and 2 4 0  a s  a v e h i c , e  f o r  r e y t l e s t i n g  t h e  

Court t o  iii iply a n  e x c e p t i o n  for d e f e n s e  l ' l b s  t h a t  Congress* c*hc:!:c 



n o t  t o  make exy~res s l  y shoiilt-l he r - t :  j(:c:tcscl , lnd pl  ,*in?. i f f !; '  ~ n c s t . i c : r ~  

for summary  judgment. s h o u l d  be  d e n i e d .  

T . THI:  EiASE ('LOSITRE AC'L' VkS'l 'F i l  'I!!1: 5.E CRE'T9P.Y OF DEFI 'N! ; I ;  APJI) ' T ' l l i  
B A S E  CLOSURE COMMllSSION WITH FXCLCVST\'fi. A1JTHOHIT 'Y 7 ' 0  H1,COMMF'PJl) \ '  

DEFENSE LABORATOkl  ES FOR CLOSUKb:  OR Ht4T ,TGNMb:N1F .  

Y l a i . l l t i f f s l  aryumellt: t h c l t .  t h e  :;czc,r~t.,iry of' Dc:fensc! '1r1c. l  f i ; t ? : c  

C l o s u r e  ~ o k n m i s s i o n  had no authority c,r j u r i s d i c t i o n  to rccon1111t:11t3 

the c losu re  o r  r e a l i g n m e n t  of defense! L,lb-; u r ~ d r \ c  t h e  t i ~ : ~ t .  C l  o : - , i~r t .  

A c t  s c r l l p \ l l  o u s l y  avo ids a n a l y s i s  of t.he s t , c c - i  t ic tc\r-ms of t l ~ t .  A c t  

itself, the q o v e r n i r l g  s t a t u t e  I n  t h i s  ca52. P L , i i r l C ~ t f ? : ~  t ~ f f o r t  
/ 

b 
t o  s i d e s t e p  t he  p l a i n  1;rnguayt. o f  t h e  A c t  1 s urldcr .r. t , ~ r l c . l a t t  f o!.' 'I'hc: 

.._ . - 

A c t  n o t  o n l y  ves ted  t h e  S e c r e t a r y  and  t he  base  C l o s u r e  Commission 

with a u t - h o r i t y  to s t u d y  de f ense  l a b s  and Lo recommend thcm f o r  

closure or realignment, but the A c t  also ;erved as the e x c . l u s i v c  

s t - a t u t o r : y  authority f o r  t h e  seI.ection of 1r1y " m i l  i t< . i r .y  i r l s t , : a  l -  

lation, " i n c l u d i n g  defense labs, f o r  clos ]re o r  r e a l  i c j n r ; , t ~ r ~ t  . 

Consideration of p l a i n t i f f s f  claim t h e r e f , ~ r e  b e g i n s  a n d  end:: w i t h  

an analysis of the  clear terrns of t h e  A c t . .  

T h e  Secretary o f  D e f e n s e ' s  r e s p o n s l h ~ l i t i c s  u n c i e ~ .  t he  A c t  

are ~ ~ n a m l ~ i q u o u s .  He is d i r e c t e d  to " c o n s  ~.~ic-r  s ~ J L  m i  1 i t  i l l  y 

install a t - i o n s  i n s i d e  the United S t a t e s "  ~ C L -  p o s s i t ) l  e cl o:-.ure ur 

r e a l  i g n n l e n t ,  5 2903  ( c )  ( 3 )  (emphasis added , dnd then to recornmcrld 

2 list of "military installations inside -he U n i t e d  States" fcr 

closure or r e a l i g n m e n t .  9 2 9 0 3  (c) (1) . 'l'ltc Base (-:losure 

Cornmis s ion  is required t o  r e v i e w  a n d  anallV:!e the Secretary's 

r-eco:;i;aenclat i o n s  and t o  make i t s  own reccmi.iendat ions f o r  "c l c,r,~ir.cr; 



and r e a l i c j n ~ n a n t  r of  m i l i t a r y  i n s t a l  l a t i o r ~ i : :  i:~:;jdc t h ~  U r 1 i t . 1 7 d  
J 

S t a t - e s . "  $ 2 9 0 ? ( d )  (2) ( A ) . '  

Nor is t.herr5 ~r11y arr t l ) ic ju~t .y  t-o t h ( i  stop(: of rtlt. t e r n i  

I 1 m l l i t a r y  j n r ; taL Lat i o n ,  I' w h i c . h  .1 F; c ~ x p r p c ~ : ;  1 y act  ~11t.d I t A C : ~  .- 

F o r  the 199 i r o u n d  of b a s e  cl o:;11~-e.; an(? rc;a 1 i ( j r~mpnt  >; ' i t  i ~ , : , I I c .  

here, " m i l i t a r y  insta Lldt i n n "  w ; l s  e ~ p ~ ~ n s i v e l  y dc.f j,nilri ti:, a "b \ ? : P I  

camp, p o s t ,  s t a t . i o r 1 ,  y a r d ,  c e ~ L g r ,  homepol-t; f a c i  1 i t.y f o r  ~ r l y  

s h i p ,  or other activity under the j u r i s d i c t i o n  o f  t h e  Depart:m~rlt- 

of Defense, including any leased f a c i l i t y . "  5 2 9 1 0 ( 4 )  ( e m p h a s  i ? :  

added) . Quite simply, because the. N a v a l  4 i r  War f a r e  cc\~lti:r 

Aircraft D i v i s i o n  W a r m i n s t e r  was a " m i l i t - j r  y i n s t a l  l r l t jon ,  I f  ar~ci 

was l o c a t e d  inside t h e  United Stiit:es,  ~t \das s~ lb ; j cc . t :  t.0 ::cl , : c ; t  i o n  

f o r  c l o s u r e  o r  r e a l i g n m e n t  u n d e r  the A c t .  

Plaint if f s  halfheartedly suc~gest that, a s  a d~f'cris:e 

l a b o r a t o r y  rather t h a n  a m i l i t a r y  " b a s e ,  I f  ~ a r m i n s t . e r  was not-. 

s u b j e c t  t o  the Base C l o s u r e  A c t .  Memoran~lum of Law of P l a i n t i f f s  

i n  S u p p o r t  of Motion f o r  Summary J u d q m e ~ l t  (''Pis' Mc>m. I t )  at 1 - 2 .  

The arc j~ l rnent  scsms d e s i g n e d  f o r  r h e t o r  ica L rd ther t h a n  1 ega 1 

cf f ec t ;  p l a i n t i f f s  do not, and c a n n o t ,  se: - i  o u ~ . l y  n1a i t t t . ? i n  t !>< i t  

~ a r m j - n s t e r  was n o t  a "military i n s t a l l a t i * > n "  u n d e r  t h e  A c t .  A S  

I n  m,tk i nq its recommend;:t i o n s ,  t h c  Pa-;? Clor:~ire I , 

Commission may make  c h a n g e s  to the Secret,try8s l i s t .  of U' 

recommendations i f  it determines that t h e  Secretary " d e v i a t e d  
substantially" from the force  s t r u c t u r e  p l a n  and f i n a l  crlterld 
used i n  making recommendations. 9 2 9 0 3 ( d ,  ( 2 ) ( B ) .  

A t  t h e  time it was slated for c l o s u r e ,  t h e  Warminster 
installation was c a l l e d  the N a v a l  A i r  Devc>lopment  Center. 
" C e n t e r s "  a r c  expressly listed dmong the " m i l i t a r y  I i l ~ t ~ l  l;lr.<l.:;::.II 
s x b j e c t  t o  t h e  A c t .  War~instsr was ,  of cou r se ,  a l s o  a n  " a c t . i v ~ t y  
under the j u r i s d i c t -  i o n  of the D e p a r t m e n t  o f  D e f   ens^. I' 



plainti f f s  esrenti.nl.ly conc:cc.le, PI ?it M e m .  a t  1 7 - . l  r j ,  Wn t mi r l t ; l . f : r  

f a 1  Ls within the def i nit i o n  of' "mi l i t . a r y  i n s t a l  1at;ion." 

As.ide from the sul~sc,qi~c.nt- .  exempt  i on t ro~n the n , ~ s c !  Cllor;tr t.c 

Act .  of Army Corps o f  E n g i n e e r s  f;rc ili t ie:;, Conqrc?ss prov i  tit-!(.? 

only three excepticns to the scope  of the Base C 1 o s u r . e  .4ct\31lcl 

none of then1 were for defense labs. To t.:\e cont:rary, t h c ?  

Secretary of Defense 1s d l r e c t e a  to consider gi_1 military 

installations inside the U n i t e d  States f o r  possible clo:-urc- o r  

realignment, 5 2903 ( c )  ( 3 ) )  not most. mil it 3ry installat ions t ) x c e p t  

defense labs. There car) be no doubt  that Conqrens in t-ht: Base 

C l o s u r e  A c t  authorized the Secretary of D-.fens@ a n d  the Bnsc 

As e x p l a i n e d  in our openiny brief, in Dcccrnb+?r, 1991 
Congress subsequently amended the definition of "mil i t a r y  
installation" to exclude retroactively Ar'ny Corps of E n y i n c ~ r s  
facilities, but did not s i m i l a r l y  exc:.lude defense lab!;. 
Defendants' Memorandum in Support of T h e i ~  Partial Motion t.o 
Dismiss (I1Defs' Mem.") at 18-19. Legisla.Lion int-roduced i n  kvot k l - ~  

houses of Congress in May 1391 to block c Losures or real i q r ~ ~ u c r ~ t ~ .  
of defense labs died in conlmittee. Ld, a.: 17-18. This 
subsequent legislat. ive a c t i v i  t -y  serves as f u r t . l ~ e r  evidcrice, i f 
any were neected, that Congress intended dl:fense labs to be amor\cj 
the military installations that the Secre- lary  of D e f e n s e  and  H n s e  
C l o s u r e  Commission could recommend for closure or realignment 
under the Base Closure Act. Lindahl y .  OPM, 470 U . S .  7 6 0 ,  

782 n.15 (1985) ( "Congres s  is presumed to be aware of a n  
a d m i n i s t r a t i v e  or j u d i c i a l  interpreation of a s t a t u t e  a n d  t.o 
adopt that interpretation when it reenact:; a statute c;it;hr.)ut 
change. So too where . . . Congress adop1:s a new law 
incorporating sections of a prior lzw, Collqress normally can bci 
presumed t o  have  had knowledge of the intc3rpretation g i v e n  t.o the 
incorporated law . . . la) . 

Plaintiffsf observation that the H o u : , e  Appropriations 
Committee in its June 4, 1391 Repor t  on  t l ~ e  1992 U e p a r t n ~ e r ~ t  of 
Defense Appropriations Bill, H.R. Rep. No 102-95, 1 0 2 d  Cong., 
1st Sess. 173 (1991), expressed agreement w l t h  their position, 
see Pls' Mem. at 23, hardly h e l p s  them. ! ' l a i n t i t f s  offer no - 
legislatrve history, rruch less subsequent legislation, that. even  
suggests that C o n g r e s s  a?, a whole a q r e e d  1 ~ ~ 1 t h  this m l n o r 1 t . y  
position. 

5 
' T h e  S e c r e t a r y  o f  Defense 1s  p e r m i t t e d  t o  c a r r y  out. t!ic 

base c losz res  and rcaliqnnent.:, . t ~ p r o v c d  u l . d t ? r  the 194): t ~ ~ l s c  
c losu re  s t a t u t e  and to close or realign s r t a l l  installdtions cr 
those requirinq closure for reasons of national security or 
military emerqency. 5 2 9 0 9 ( c )  ; s c p  q l ~ o  I ~ c ? f s '  Mcm. at 1 6  n. t ; .  

rn 



Closure  Commission t o  rr.c:ornmenct c ! c . f  ense 1 dbs ,  L i k e  W ' j  rmi.nstc- 'I . ,  

f o r  c l o s u r e  o r  r e a l  i q n n ~ e n t .  

M o r e o v e r ,  reflect i n q  a d e r . 1 1 ~  to b r e a k  yf:drs of' j rnp,~.?: c-. ( v(- t- 

the closure and real i y r i m e n t  of ml l l t - a r y  ~ n : ; t a l  l a t  ion:-:,  colicjre:;:; 

c l e a r l y  intended the R a s e  C 1 o s u r e  A c t f  :: c o n ~ p r  t ~ h e n s  I vc. a r ~ d  i, d 

c a r e f u l l y  balanced procedures to :-.cr.ve as t h e  o n l y  m ~ ~ t  h o c i  iol- C 

selection o f  i n s t a l l a t i o ~ l s  for c-losure or  rc.11 icjnntct~it . A ~ , 2 1  t 

from the two exceptions set f o r t h  i n  6 2909(c), C'onqrc.!:!; cleulnr.ocl 

t h e  A c t  t o  be "the _exclusive a u t h o r i t y  f o r  selectirlcj f o r  c l o : ; t ~ x t b  

o r  r e a l i g n m e n t  . . . a m i l i t a r y  installation i n s i d e  t ht.2 l J t 7~ t . t . t i  

S t a t e s .  5 2 9 0 3 ( a )  (emphasis s c i d ~ d ) .  'To askv t h r  p o i r l t  yt-t. 

c l e a r e r ,  except a s  p r o v i d e d  i n  $ 2 9 0 3  (c) , Conyress :-PPCI 1  dl 1 y 

p r o h i b i t e d  the Department  of D e f e n s e  from spending a n y  l~ ind . ' ;  

p r i o r  to t h e  end  of 1 9 9 5 ,  o t h e r  t h a n  thosl? au thor izec l  u r i d e r  t h e  

Base Closure A c t ,  to "identify, t h r o u g h  a2y  t r a n s n i i t t a  l t o  the 

Congress o r  t h r o u g h  a n y  o t h e r  p u b l i c  a n r ~ o l ~ n c e m e l ~ t  o r  r 1 o t ~ t . i -  

c a t i o n ,  a n y  m i l i t a r y  i n s t a l  l a t i o n  i n s i d e  che U r i l t e c l  S t a t e s  '-I:; ~ l r l  

installation to he closed or r e a l i g n e d  or as a n  i n ~ t a l l ~ ~ t  inrl  

uncler c o n s i d e r a t i o n  f o r  c l o s u r e  or r-ei l l iq ~ m c n t . "  5 LC!09 (h )  ( 2 ) .  

I n  sum,  i n  t h e  Base Closure A c t ,  C o n l l r e s s  j n t e n c l e c i  t u  

overcolnc years of political gridlock b y  e ; t a b 1  l s h  ing a 

comprehensive process to effectuate t h e  tlmely c : l o s u r e  drld 

realignment of unneeded  domest ic  m i l l t d r y  ~ n s t a l l  a t l u r i s .  See 6 

2901(b). I n  doing so, Congress empowered the Secretary of 

D e f e n s e  a n d  the B a s e  closure ~ o ~ n r n i s s i o n  to recommend thc c losu l -e  

or r e a l i r j n m e n t  of  a n y  d o n ~ e s t i c  m i  1 i t a r y  f ( I C  1 1  1 ty t r-crrl -mo:l<j (2 



br0~3i l l .y  tit: f i n k - l r l  i l r~ ivc l r : ; t -  ot' i r 1 5 i t a  l l :+ t i  c r~ :  t h a t .  .in(: 1 ~lt lcd dc t O I ) : ; ~ ;  

l a b s .  J n  k c 7 e p i n c ~  w i t h  its i n t e n t .  t h ; i t .  t h ~  Hsse c l r , ~ ~ ~ t - ~  nc.t bc a 

comprehensive metnod f o r  scl 1 c>c:t- i ncj r n i  1 I t a x  y I r l ~ t , ~  l at .  i on:; t or 

closure or. real iyriment,, C:oriqr-c?ss . c : p ~ c i  f i c!l o n 1  y 11i.rt.ot.~ i.i;c_:ept i 0 1 1 : ;  

to its scope and d i d  so express1 y .  C o n y  rt.s:; n l  :io c!-,t ;\bl i stlr:d t:hc? 

R a s e  C l o s u r e  A c t  process  a s  t h e  e x c l u r ; i v c  s t  < j t r ~ t c > r  y m c t  l l o c l  f r r 

e f f e c t u a t j n c j  c l o s u r e s  o r  r c , ~ l . i q n m r ~ n t s  of  these n ~ i  1 i t  o r y  

i n s t a l l a t i o n s .  

The Suprcme Court recently c a u t i o n e d  that, 1 i ]  t- the 

s t a t u t o r y  l a n y u a g e  is unambiguous, in the absence o t  ',i c l c : \ r l y  

expressed legislative i n t e n t  t-o t h e  c o n t r 2 r y ,  t h a t .  1 ; ) r ~ j u n s j ~  I I I I J : ; ~  

o r d i n a r j  l y  be regarded a s  c o n c l u s i v e  . ' ' I  ? e y l $  v-, _F:t'nst: ,c_ k'ouncj, 

113 S .  Ct. 1 1 6 3 ,  1 1 6 9  ( 1 9 3 3 )  ( c i t a t i o n  omitt-ed) . A s  we s h o w  

below, t h e r e  is no  c l e a r l y  expressed l e g i , , l a t i v e  intent i n  5 2 4 6  

to imply a n  exception for d e f e n s e  l a b s  i n  t h e  o t h e r w i . s a  

unambiguous Ease C l o s u r e  A c t .  

I - SECTION 2 4 6  SHOULD NOT BE INTERPHETE!) AS CONF1, ICTING W T I ' I i  
THE BASE CLOSURE F.CT A N D  DOES NOT CREATE AN T M P I J E D  
EXCEPTION TO THE ACT.  

Plaintiffs do n o t  a r g u e  t h a t  t h e  B a s + ?  C l c s u r e  net. c - t r l ~ t , ~  i ns 

a n  e x c e p t  i o n  f o r  d e f e n s e  labs among i t s  express  exeiupt ions .  

Rather, t h e y  ask this c o u r t  t o  f i n d  t h a t  i 2 4 6 ,  t r h i o t l  c : r ~ > ~ i t c . t ;  t h ~ .  

Lab Commj s s i o n ,  p r e s e n t s  a n  implied excep;  i o n  to tile 
Z ___-- /-- 

comprehens ive  coverage of  t h e  Barje Closure. Act .  T h e  Suprcnic. 

C o u r t ,  however ,  has h e l d  t h a t  " [wlhere C o ~ ~ q r e s s  e x p l  I c:lt :  1 y 

enumerates certain exceptions to a gene ra ' .  prohibition, 

a d d i t i o n a l  e x c e p t i o n s  a r e  n o t  t o  be impl ic 'd  i n  t.be ahsc r . ; . <>  o! 



e v i d e n c e  o t a contrary l e c j ~ s  1 , i  t-ivc? i n t e n t  . " U n i t ~ d  S t  r i :  6 . : ;  v .  

Smith, 211 S. Ct. 1 1 8 0 ,  1 1 8 5  ( 1 9 9 1 )  ( q u o t  i n q  A ~ d r u s - v .  C-lovot- 

C o r i s t r .  Co., 4 5 6  U.S. 600, i l -  ( 3 0 6 0 ) .  P J o  suc:h ~ n t c n t  c - z r i < , l 4 .  

here. 

T o  t h e  c o n t . r a r y  , t h e  Base C l o s u r e  Ac t rep resen t . . ;  ~3 1 ,~rlclru,~r-k 

political compromise des igned  t . o  effectua t-.c? t h e  t i mc ty c: l n ! ; t ~ r  t >  

and r e a l i g n m e n t  of  u n n e e d e d  n l i  litary i n s t  a l l a t . i o r ~ s .  It.:: p u  r.po:,~: 

was both to s a v e  taxpayer do1 l a r - s  a n d  t o  s t . r e a m l . i n e  our n<3t:ic->17/:; 

m i l i t a r y  f o r c e  s t r u c t u r e  i n  the p o s t - C o l c  War e r a .  P . l n i n t .  i . f  f s t  

v i e w  that d e f e n s e  l a b s ,  a n  i m p o r t a n t  sector o f  t , he  m i  1 i t . n r . y  

establishment, were s o m e h o w  immune f r o m  c o n s i d e r a t i o n  t rom 

closure or r e a l  i y n l u e n t  u n d e r  t-he Base C l c - s u r e  A c t  colr f 1 ict..:; w i t . 1 )  

I t h e  s t r u c t u r e  a n d  purpose of t h e  Act . .  I, , ,  

P l a i n t i f f s  o f f e r  f o u r  arguments. F i r s t . ,  t h e y  sucjcjc;:t. t h a t .  

t h e  Lab C o m m i s s i o n ,  r a t h e r  t h a n  t h e  S e c r e t a r y  o f  D e f e n c c  a n d   par^ 

C l o s u r e  C o m m i s s i o n ,  w a s  t h e  " e x c l u s i v e  e r . t i t y n  assicj~ic?cl t- (1 

r e c o m m e n d  d e f e n s e  l a b  c l o s u r e s  and c o n s o l i d a t i o n s .  P l s 1  M c m .  at 

4 .  T h e  c o n t e n t i o n  f o u n d e r s  o n  t.he a b s e n c e  of any statut:c.t-1, 

language whatsoever in Ej 246 t h a t  v e s t s  t h e  Lab Cornn~ir:riic~n w i t h  

such e x c l u s i v e  a u t h o r i t y .  Rather, !j 2 4 6  s i m p l y  estahl i :;I- ies  t-he 

Lab C o m m i s s i o n ,  4 2 4 6  ( a )  , a n d  r e q u i r e s  i t  t o  conduct a study "t.o 

determine the feasibility and desirability of various m e a n s  to 

improve the o p e r a t i o n  of laboratories of the Department. of 

D e f e n s e - "  § 2 4 6 ( b ) ( l ) .  S e c t i o n  2 4 6  n e i t h e r  p r o v i d e s  t h a t  o n l y  

the Lab C o m m i s s i o n  may recommend d e f e n s e  l a b s  for c l o s u r c  o r  

realignment n o r  s t a t e s  that t . he  B a s e  Closurt A c t  does n o t  a p p l y  



to d e f e n s e  l a b s .  

F u r t h e r r r l o r e ,  p l .a i r l t . i t . ' f s  do not;  and c a n n o t  squdrc !  t.ht?j L 

a.c;sertion w i t h  $ 5  2 9 0 9 ( ; 1 )  , i r i d  ~ ( . ; C J ' ~ ( L > )  ( I )  (:~f t h e  t3;3:3(: C1c): ; t ; t .~ 

which establish it.s ha!-;e c l  o s ~ ~ r - t ?  r)r.ocess (1s t h e  exr: l t::; I vcl mt:;:!ri:; 

f o r  s e l e c t . i n g  m i l i t a r y  in: ; ta .L l ; ~ t . i r . : j i s ,  i n c !  lldincj dcf'tir~:;c l;\kli:, !or' 

closure or re i i l ignmer-r t .  Not o n  I S ' ,  t here for-c:, 1.s t , h ~ ~ c  rlc.) 

statutory s u p p o r t  i n  9 2 4 6  for p l a i n t i f f s '  a s s e r t i . o n  t h a t :  t i l t :  I,;.ib 

 omm mission h a d  e x c l u s i v e  a u t h o r i t y  to recommend t ie fcnse  1 ah5  fot- 

closure or. realiynm~nt, but tn e  Ea:l;e Closure  A c t .  cxy?res.c;ly 

c o n t r a d i c t s  t h a t  v i e w -  

Second ,  plaintiffs argue t h a Y  Congress ttrr?ntc:d c l ~ f r n r . c ~  I ~ 1 t ) : ;  

differently than other m i l i t a r y  installations. 'I'hr: a s s c r - t  ion i r ;  

beside the point. T h e  q u e s t  i o n  is n o t  whether C o n q r e s s  i r l t . e n ~ ! e c I  

to deal with d e f e n s e  l a b s  d i f  f e r e r l t l y  t h a n  o t h e r  i n s t a l l . a t i o n s .  j i l - i  

In 9 246, Congress obviously created a s e p a r a t e  commission t-o 

perform an i n d e p e n d e n t  study of d e f e n s e  l a b s .  l'he issue is 

whether by d o i n g  so, Congres s  i r r t t i~ided t o  i m p l y  a n  a d t i i t  iorl<,i l 

excep t ion  t o  t h e  Ease C l o s u l - e  A c t  anc! imp) icitl.): t l j . v e s t  the. 

S e c r e t a r y  of D e f e n s e  and Base C l o s u r e  Commission of a u t t i o r i t . ~  t.o 

recommend de fense  labs f o r  closure or r e a l  i q n m e n t . .  P l a i n t  i f f's' 

p o i n t  s i m p l y  p rov idcs  j c i s t i r  i c a t i o r ;  f o r  C<)ngress '  e s t a b l  i s h m t ~ r i t .  

of the Lab Commission, not that it intendsd a n  u n w r j t t . c n  

exception f o r  defense  labs i n  the Base C l ~ s u r e  A c t .  

I n  the absence  of a n y  s t a t u t o r y  supp3rt f o r  t h e i r  p o s i t i o n ,  

p l a i n t i f f s  r e sor t  to what is f u n d i ~ r n e n t a l l  a p o l i c y  argu1r.c:nt. - -  

t h a t  t h e  B a s e  Closure act process  w a s  not suited to a n  a r ~ ~ ~ l y ! . ; i s  



o f  de fense  I ;-lbs.  l'l;?.i r l t - i  f ' f ' s ;  sc.c,mchow reg;) rd  t l ~ j . : . ;  n:;::f:r't. i C)TI i.ts 

l l u n , - l i s p u t . ~ d ,  " T'lsl  M e m .  at: 10 ,  a n d  t h c n  support:  i t  w i t . l l  r~c')t .hi nc-j 

more t h a n  c i . ta t  ions to t . he i r  C c l n ~ p l i ~  int-., i f a n y t h i - n q  at: al l . 
p l a  int-.i  f ts oh:-,erve that d e f c ! r ~ : ; e !  1 a t )s  i d i i r t . ; ) n t  s p t t : i i t l j  ;r.r?rl 

s t u d y  b e c a u s e  " [ U  ] nl iP ,e  b a s e s ,  t i c :  t ' c ? n c ~  I ?bor ; i tor  i e s  ha~'c . !  l l n i  Clilc: 

m i s s i o r ~ : ;  , ire stc? t f e d  by per:sc>nrlf:l w i t  1: ~ c :  i c:111:i f 1 c-: ?11d 

technological e x p e r t i s e . "  P l s '  Mem.  a t  4 .  T h e y  o f f e r  rlo 

legislative h i s t o r y  or f a c t u a l  t l l l lpor t  f c  r their view, and fo r .  

good reason.5 To s u g g e s t  t h a t  m i l  i t . a r y  i n s t a  1 l a t  ions other t t l a r ~  

defense labs l a c k  t t u n i q u e  missions" or  s c : i e n t i  E i c a l l y  o r  

technologically e x p e r t  personnel is a s t o r i i s h i n q l y  naive at best 

and disingenuous at w o r s t .  I n  a n y  e v e n t ,  t h e  point, a g a i n ,  

s i i n p l y  s u p p o r t s  Congressf d e c i s  i o n  t.o esl  a h 1  i s h  t t  l,ah C'onirrr i  ssi 011, 

n o t  Concjressr  d e t e r m i n a t i o n  t h a t  t h e  Basr! Closure Commission W<,I!; 

either i l . l - e ~ j u i p p e d  or legally precl uded f roni cons ideri.rlcj dcf'r~)lr  0 

labs for c l o s u r e  o r  r e L 3 1 i g n m e n t .  

p l a i n t i f f s  a l s o  claim t h a t  t h e  S e c r t ? t a r y  of Defense' r; for.c:c:! 

s t r u c t t ~ r e  p l a n  a n d  e i q h t  c losure a n d  r ea  iynment (:I-i t e r  i a ,  w t ~ i c t i  

C o n g r e s s  r e q u i r e d  h im to develop, gcj 290 -1  (a) , (b) , a n d  w l l i s l l  

served the b a s  is f o r  h 1s c - l c s ~ ~ r e  a n d  uea : iqnrcent- r c - . c : o m n i c ~ r \ t l , i  t. i ( , t i h ,  

' To the contrary, the legislative h i s t o r y  cited by 
plaintiffs, Pls' Mem. at 8,  i n  no way S U f ~ g e S t s  tha t .  CongrPS?, 
believed s p e c i a l . i z e d  s t u d y  of d e f e n s e  lal ,s way;  required k x : t : d ; ; t ; ( b  

defense l a b s  somehow required E l o r e  technical analysis than thc 
Base C l o s u r e  Commission was able to provide. Rather, t h e  
legislative history that plaintiffs cite shows that, without c v c r !  
mentioning the A c t ,  t h e  Base C l o s u r e  Con-tnission or q u a  t i t r l t i v c ?  
d i s t i n c t  ions b e t w e e n  defense labs a n d  ot'.:er i n s t d l l a  t.iorr!i t;h;:t. 
r e q u i r e d  p a r t i c u l a r  stady of I s b s ,  C o n g r , ? s s  merely intended t h e  
Lab Commission to r e v i e w  recent Defense 3 e p a r t m e n t  ctudies o n  
defense  labs and efforcs to reorqanite d l f e n s e  l i ~ b  !rt.riic.t:urc?. 



9 2 3 0 3  ( c )  , a r e  i n ' l p p l i c a b l e  t o  dc. f e n s e  lat-1s ar1t1 t l icrefor-r  

d e m o n s t r a t e  t h a t  de fcn : ; e  labs w e r e  r l o t  s u b j c c t  t.o the: B ; \ r ; t  

c l o su re  A c t  process .  F l  :; M f l r n .  at 1 0 .  F 1 ai nt- i f f's cc-,?~ 1 ' t 1 : : ( ~  

E x e c u t i v e  F r ' a n c h  i m p l e m e n t a t  i o n  of t h c ?  A c t  w i t . ) \  c~or ic , l~-c : . ; : : ic : ) r ! : l ' l  

i n t e n t ,  a n d  m i s u ~ ~ d e r s t a n d  the n a t u r e  of thc? fo rcc  struc:t L I I  I :  I ) !  . t r l  

a n d  a p p l i c a t i o n  of c l o s u r e  and  realignment criteria. 

plaintiffs f i n d  "telling," P l s '  K e r n .  a t  1 0 ,  t h e  absctlce of. 

d e f e n s e  l a b s  from t h e  Departmer1.t of Dc fensets f or(-c  :;t.r-(I(.: t .ur-t .  

p l a n  w h i c h  p l a i n t i f f s  fail t o  attach t o  t l i e i r  mot.ion. 3'he 

u n c l a s s i f i e d  fo rce  s t r u c t u r e  p l a n ,  a t t a c h e d  a s  A t t a c h m e n t .  3 ,  was 

n o t  i n t e n d e d  t o  -- a n d  d i d  n o t  -- l i s t  e v e r y  d o m e s t - i c  n l i l i t a r y  

i n s t a l l a t i o n  b y  t y p e  and e x p l a i n  i t s  r o l ~ ,  i f  a n y ,  i n  n a t - i o n a l  

d e f e n s e  structure d u r i n g  t h e  n e x t  s i x  y e a r s .  Rat-het- ,  most  o t  t . t ~ c !  

sumnlary is devoted to a m i l i t a r y  t h r e a t  a s s e s s m e n t  and o v e r s e a s  

b a s i n g  n e e d s .  The s e c t i o n  on a n t i c i p a t e d  force st;.ruct\lre 

g e n e r a l l y  d e s c r i b e s  expected f u t u r e  r e d u c t . i o n s  i n  5 t . r i 3  t-c.cl i r- and  

c o n v e n t i o n a l  f o r c e s .  The p l a n  si-tnply n o t e s  t h d  t f e w e l -  ;~r . rn)r  

d i v i s i o n s ,  navy  s h i p s ,  c a r r i e r s  a n d  carrier a i r -  w i r l c ~ s  ~ I I J  A i r  

Force t a c t i c a l  f i g h t e r  w i n g s  w i l l  e x i s t  ty FY 1 9 9 5  cornl,drPtl to  F'r' 

1 9 9 0 .  I t  d o e s  n o t  d e t a i l  how many m i l i t a r y  i n s t a l l a t i o ~ ~ s ,  suc.h 

a s  a i r  force b a s e s ,  army d e p o t s  and n a v a l  s h i p y a r d s  -- i n s t a l -  

l a t i o n s  o b v i o u s l y  s u b j e c t  t o  the Base  C l c s u r e  A c t  -- w i l l be 

required. T h a t  d e f e n s e  l a b s  a re  a l s o  n o t  s p e c i f i c a l l y  mcnt . i  oncd 

either i n  no  way p r o v e s  t h e  defense l a b s  were not.  i n t e n d e d  t o  be 

considered b y  the S e c r e t a r y  and B a s e  C l o s u r e   omm mission. 

N e x t ,  c i t i n g  a p a s s a g e  from their  C c e p l a i n t  , p la i r l t - i  f'f ':;  



as se r t  t h a t  the Navy " i t ~ k r ~ o w . l ~ ! d ( ~ ~ : d  tha t .  t h e  c i q h t  c:r.it,c?ria w c t t ( - !  

i r.lappl i c a b l c  t o  laboratcjr-ies . " 1'1 s Mc?m . a t  1 1 . ' S t  I i !; 

t a k e n  out of c o n t e x t  f r o m  ;I port.ic-1r1 o f  thr? N ; t v y f s  I\;jsc: C i o s t i l - e  

a n d  Real i q n m e n t  Recornmt->nd;i t..i or]:;, I )c? t . ; \  i 1 cc! A n i l  1 y ~ ;  i .L; , , 4 f \ r .  i l '1 oC l  1 , 

r e l e v a n t  p o r t i o n  of  w h i c h  is a t t d c h e t l  a s  ;\.t.tactlrnt-.nt. 4 .' 
A s  the ~ n a l y s  i s e x p  l a i . n s ,  '1 Res~-tar.c:k , l l eve l  opmant , 'I'~.st. a12(-1 

E v a l u a t i o n  ( "RD' l '&Ev)  Y d c :  L 1 i C U I I L ~ O ~  id i j t  i on W o r k  i r l c j  (; r . ( . i i l k )  

studied 76 RDT&E activities, incl u ~ l  inq  Navy labs. 'T'he pi~s:.:;!cjc 

upon  w h i c h  p l a i n t i f f s  r e l y  s t a t e s  that, t c~:au.c;c? RL)ThP: r ~ c : t :  ivi t . j  ~ 1 ;  

have u n i q u e  a s p e c t s  a l l o w i n q  t t i e m  t o  per lorm a s p c c i  t'ic r a n y e  of 

f ~ l n c t i o n s ,  t h e y  could  n o t  a l l  bc cva1uat .c .d  f a r  &~o::si bl e c1 osu~-f :  

or r e a l  i y ~ l n ~ e n t  a g a i n s t  edch o t  t i t  r . :;imply p u t ,  a r ~ ; l ,  l y;. i riq 

d i f f e r e n t  k i n d s  of l a b s  a g a i n s t  each o t h c  r f o r  pofss ib le  c l o s u r e  

or r e a l i g n m e n t  was  llke comparing a p p l e s  a n d  oranqes. P l a  int I t f s 

neglect t o  r e v e a l  t h a t  t h e  Navy therefore de te rmined  t.o d i v i d e  

t h e  a c t i v i t i e s  along m i s s i o n  l i n e s  i n t o  five s e p a r a t e  c:atcgor.ic+:~ 

f o r  e v a l u a t i o n :  Corporate L a b o r a t o r i e s ;  h a v a l  A i r  Warfat-e  

Centers : Naval  Command ,  C o n t r o l  and Ocear. S ~ I  rvei l 1a1)c-t. ( ' t ' r ~ t  t ) r - : ;  ; 

Nava l  S u r f a c e  Warfare  C e n t e r s  and Naval  Lr lde r sea  W a r f k r r e  ct .rl tc-1-t; .  

Each category was subdiv ided into f u n c t i c . n a 1  groups, similar 

enough to compare with each o ther .  A f t e l  determining w h e t h e r  

excess c a p a c i t y  e x i s t e d ,  t h e  Navy t h e n  a ~ ~ p l i e d  t.he r : i q h t  c.lot:urt~ 

" At tachmen t  4 consists o n l y  of t.he section entitled 
"Description of Analysis" for RD?'&E Caci:ities. T h e  c n t . i r c  
a n a l y s i s  i n c l  u d e s  sec t - ions  d e s c r i b  i n c j  rsc.omnentiat-.ior::: nr!d irrii:dc:: t; 

f o r  facilities w i t h i n  ezch  c a t e g o r y  an t3  t o t a l s  1 3 4  pager; .  S h o u l d  
the Court w i s h  to review the whole t ; ~ c . ' t i c  n o r  t h c  Nc,v\,.'s t-!:~t.il-cl 
getailed A n a l y s i s ,  d e f e r ) d a n t . s  w i l l  g l a d  l! p r o v  i t l t !  t . i l c ; r n .  



and real iynment c r i t e r i  n to f'-ic:i l i t- . i  c:!; w i. t..h.in c;~c:h c~t-!.>up. F,.lr. 

f rom acknowledqinq t h a t .  the eight cr-iteri~r did not apply t.o HL)'L'&L 

f a c i  l i t i e s ,  the N a v y  properly applied t h e  cr i t e r i n  t.c) t t i c , ? : ~ ?  

installat ions a s  it did to i n s t a  l1at : ions  o t - h e r  t l l a n  d o f c , r l s c  1 ;\kt(;. 

Third, pin inti f fs rc!?y on t . t l ~  u n e x c e p t  i o n , ~  1 maxi r;~ ( . I !  

stratt~tory const r t lc - t .  i o n  t - h a t ,  when  a qenPr ; l  1 s t . ; $  t . 1 1  t.c! ;?nrl ;+ 

specific one deali.nq with same s ~ ~ b j e c t  matter c:onf ' l ic t : ,  t.tic 

specific p r o v i s i o n  prevails. P I S '  M e m .  a t .  2 7 .  T f  3 n y t h i n c 7 ,  thc 

principle supports the defendants, not the pLa i n t . i f  f:;. 

The Base Closure Act deals with one a n d  only one issue -- 

the closure or realignment of domestic military i n s t - . a l l a t . i c > n r , .  

The Lab Commissionfs charge was far broader w i t h  respect to 

defense labs. S e e  E)lsr Mem. a t  R ( ' I .  . . u n l i k e  t.hc? F+,IF:(-! (:l(-)!:llrr3 

Act, the Lab Commission was direct ,ed  to consider options o t h ~ r  

than closure or consol.idati on. I @ )  . Congress required t.he L.rtb 

Commission to conduct a general s t u d y  " t c  clet.ermj.ne t h e  

feasibility and desirability of v a r i o u s  nearis to i.mprove the 

operationu of defense labs. 5 2 r ; G ( h )  ( I ) .  C'onq1:ess w e n t  or1 to 

list the broad topics for study: conversion of l a b s  t u  

Government-owned, contractor-operated lat s ;  n ~ o d i  f i c a t  ion of t ilc 

missions and functions of labs and consoli.dation or clos'iire ot' 

labs. 6 246(b)(2). While, of course, t k e  Base Closure 

Commission studied a broad array of instzllations, its particular 

objective -- recommendiny facilities for clos\lr-e or. r e a l  i c l r ~ m f ? r ~ t .  

-- w a s  much gore  specific than the Lab Cc.rnrnissionls. Tf  

p l a i n t i f f s '  tool of s t a t u t o r y  interpretation has any a p p l i c a t . i o n  



h p r e  at a l l ,  i t .  o t t ers then1 r l o  :3 \~~)pc>r- t .  

Tn any  e v e n t ,  p l a i n t .  i f f s '  proposed r i n c  i p l  c! o f  

.-- 
i n t e r p r e t a t i o n  i:; o n l y  t r  ~qqereci k)y n cor t ' i  1 c . t  t i c t w c e r l  , I  c;t n o t  , l l  - 

anri a s p e c i f i c  :it.,-~ttit.ory p t - o v i s  ion. 1 1 1  t i r c : f f  c . r t .  to f i r i t l  .: 

conflict between the Dnse Closure A(-  t. anc  5 ? d Z ( i ,  p l  o i r l t  i t  1 . ;  ~ . \ l r i  

a f o u l  of a n o t h e r  s t a n d a r d  p r i n c i p l e  of s t a t u t o r y  c o n s t ~ ~ 1 c . t  lor] --  

t h a t  provisions w i t h i n  s t a t u t e s  s h o u l d  be i n t e r p r e t . e c l  

, . harmoniously with each o t h e r  wher, p o s s  i b l  e . ' :;PC? -- 1 ~ 8 ~ u ~ : 5 1 ~ 3 1 1 , ~  

p u b l i c - S e r v i c e  Comm'n. V. F C C ,  4 7 6  U . S .  5 ,  3 7 0  ( 1 0 [ ? 6 ) ;  I l n i t + . < l  

States v .  Gordon, 9 6 1  F . 2 d  4 2 6 ,  4 3 1  3 r .  1 9 9 2 ) .  'rhc 1 5 i 1 : i c -  

Closure A c t  a n d  9 2 4 6  can e a s i l y  be so  c t i n s t r u e c l .  

Simply p u t ,  t h e r e  is  no r e a s o n  why ('ollyte!;s c i i t l  n o t  i r ~ t e i . t l  

exactly w h a t  it wrote i n t o  l a w  -- t h a t  t t i ~  Ease Closu~r: 

Coln in i ss ion  recommend m l l  i t a r y  i n s t a l  l a t i c l n s ,  ~ r ~ c l \ ~ t i ~ r r g  d o t  cn:;t., 

l a b s ,  for  c losure  o r  r e a l i g n m e n t  t o  t h e  l ' res ident  a n d ,  a t  t t1c1 

same t i m e ,  t h a t  t h e  Lab Commission conduc:t i ts  s t u d y  of d c f e n : : ~  

labs f o r  t h e  S e c r e t a r y  of Defense and C o l ~ g r e s s ,  No s t a t u t o r y  

p r o v i s i o n  p r e v e n t s  b o t h  Comnliss i c ~ n s  f rorn d i s c h a  r c j  i n c j  t .hc~ r 

respective d u t i ~ s  as  required. $ee M o r t o n  v .  M a n c - r i ,  4 1 1  U . S .  

5 3 5 ,  5 5 1  ( 1 9 7 4 )  ("[tlhe c o u r t s  a r e  not a': Ilhcrty t o  p i c : k  ;3n& l̂ 

choose among congressional e n a c t m e n t s ,  a.ld when  t w o  s t d t u t c . ~  arc? 

capable of co-existence, it is t h e  duty 11f the courts, absent a 

clearly expressed congressional i n t e n t i o . ~  to the c o n t r a r y ,  to 

r ega rd  each as effective. " )  . 

' T h e  Base Closure A c t  itrld P 2 < 6  a r e  ~ n  t h e  sdmc ! ; t . , j tA \ i r t 3 ,  v 
the N a t l o n a l  Defense A u t h o r i  z a t  i c n  A c t  f > r  Fiscal L'edr- 1991, i ) \ ~ k ) -  
L. NO. 101-510. 



Thr? c-or~f l~ ic t :  p l a i n t  .i.f 5 : ;  ,l(:pclr.c-!nt. l y perce  i v e  ;~ri!;r:!; f't*~->-,m t \ : t -  

t fact t h a t  t h e  B; l s f?  (: . losure Cornmi.-;:;ior~ c l i t l  n o t  have the 14at) 

~ o m m i s s i o n ~ s  Later r e p o r t  when i t .  macie i t.s recommendat. i o n s  t o  the 

p r e s i d e n t  o n  J u l y  1 , 1 - Y e t . ,  t . h e  w o r k  of the H<-i:';c (:'! o : ; ~  r.r: 

Commission (3 i c l  r ~ t z t  depend o n  t h e  w o r k  of t h e  T,ah Comm i :;!;j o r 1  ; t h;?t 

i t  s h o u l d  h a v e  is a poi  i c y  p r c t ' c r e n c e ,  nc  t. a l e g a l  c:onc-; l u:; i or]. 

Indeed ,  n o t h i n q  i n  t h e  Base C ' l ( ~ s u r - e  A c t  c ~ r  5 2 4 6  rcclairc.::; t hc! 

Base Closure Conunisc;  ion t.o cons i dtl r, m u c k  less recc i vt?,  t ' h c  I#;tb 

Commissionrs s t u d y .  Rat-her, the Lab Corn11 ission's r e p o r t  w a s  t.o 

be s u b m i t t e d  t o  the  S e c r e t a r y  u f  D e f e n s e ,  5 2 4 6 ( f ) ,  who i r l  t.11t-n 

provided i t  t.o C o n q r e s s .  5 2 4  h (9) . A n d ,  r~o t . h ' i nq  i n ?he t?;t:ir.: 

Closure Act prevf?n t . ed  the 'Lab Cnmmissi on from c o n : ; i r l ~ ~ r -  i r l q  

c o n s o l i d a t . i o n s  a n d  c l o s u r e s  a n d  report- . i  n c l  i t.r- f in , - l i  n r j s  t to t 1 1 , .  

Secretary of D e f e n c e  and C o n g r e s s .  

U l t i m a t e l y  , p l a i n t i  f t s f  own argument. resolves t .he c-c-)n t l i ct 

they posit. P l a i n t i f f s  correctly e x p l a  i r ~  a t  l e n g t h  t h a t .  1- I i c l  Flrt::c? 

Closure Commj.ssion atid Lab Commission hat1 d i  f ferent: ~ L I I - L ~ o : ; ~ ~ ,  

f u n c t i o n s ,  procedurer, a n d  r e p o r t i n g  requ.rements.  P l s f  M e m .  a t  

4 - 8 ,  14-16. Wbat plaintiffs clo not e x p l , ~ i r l  is h o w  C'or-lcjre:;.c;' 

i n t e n t  t o  create  t w o  v e r y  d i f f e r e n t  Comm -ssions with cf i i fer-t .111- 

purposes  yields a c o n f l i c t  between them. I f  a n y t h i n q ,  these 

differences d e m o n s t r a t e  t h e  a b s e n c e  of a  s t a t u t o r y  cor~f  1 ic-rt. 

r a t h e r  t h a n  revea l  one. 

F o u r t h ,  p l a i n t i f f s  a s s e r t  t h a t  defeldantsl c o n s t r u c t - i o n  of  

the B a s e  C l o s u r e  A c t  would  effectively n l 1 l i . f ~  5 2 3 6 .  ? ' h i s  

contention, t o o ,  r e 1  ies  c;n the pri-lsecce ~f a c c n f  1 i!:t bc:t.wt:c:n t h c :  



Base C \ . o s u r e  A c t  and 4 2 4 6 .  Ln zr ly  c-?Vent, p l a i l l t i  f fs' o w n  

a r g ~ i m e n t  acja-l i n  u n d e r m  i n e s  their I)[') i nt . 
AS plil i n t i  f f s  exp l . a in  i n d e t s  il anti -IS we di-in~r.)r~:';t:r-iltc~c.l i r l  

ou r  o p e n i n g  b r i e f ,  Cc?t 's l  Mem. at-. ; ? I - 7 5 ,  t h e  I , i ~ t )  Cnmm i! ; ! ; ic)n1s 

c h a r g e  was s u b s t a n t i a l l y  broader than t-.he Base Closure! 

C o i i ~ m i s s l o n ~ s .  F a r  more than s i m p l y  assesr;i ng c: 10s11r-PS c ) T  

c o n s o l i d a t i o n s ,  t .he 1,ab Commission studied mean:: to irnftv'ovo tbc! 

o p e r a t i o n  of defense.  l a b s .  2 s  Pls' Mcm. at 6 ( .  . . " u n l i k t ?  t hc 

Base Closure Commission w h i c h  reviewed or, l y t-he? mi 1 i t i t  r y  ~ ) , ~ s : c s  

recommended f o r  c l o s l ~ r e  o r  r e a l i g n m t ? n t  b) t h e  S ~ c t ' c t . ; + r y  nt  

Defense, the Lab C o n u n i s s i o n  w a s  cha rged  k. i t 1 1  c : o r \ c I ~ l c : t ,  i rlg a r ; t - . ~ ~ c l y  

compris inq  t h e  e . n k i r e  l a b o r a t o r y  s y s t e m  . , . . Even  , 3 s s u m i n c j  

a rquendo t h e  existence of some c o n f l i c t  clver r e a 1 , i y n r n e n t  

r e c o m m e n d a t i o n s ,  t h e  Lab Commis:; i .on l  s g e r ~ e r a l  t1ut:y to s t u d y  o t  her 

means t o  improve  l a b  o p e r a t i o n  was h a r d l y  n u l l i f i e d .  

More importantly, p l a i n t . i f f s  lose  s.i.yht of  t h e  pur:por;c> c f  

the Lab Commission. The leqislative his : .ory  of 5 2.16 dcnlon-  

strates t h a t  C o n q r e s s  intended t .he  Lab Co~nmj.s . . ; ic~n to assess t lie 

Defense Department's evaluations of d e f e ! i s e  lab r e o r q i i n i . z a t i c , r t  

and t o  " s u g g e s t  a l t e r - n a t  ive a ~ t  i o n s  f o r  congrc?sc; i o r t i 3  1 <-on::, i ci-. 

e r a t i o n . "  H .  C o n f .  Rep. No. 101-323, l O l s t  C o n q .  2d S e s s .  563 

(1990), reprinted i n  U . S .  Code Corig. & A ~ i r n i n .  News 3110, 3 1 3 5 .  

A s  p l a i n t i f f s  n o t e  r e p e a t e d l y ,  Congress r e t a i n s  "flexible! 

decision-making power" over  d e f e n s e  l a b s ,  P l s '  M c ? r n .  n t  7 ,  8 ,  13. 

Far  from beinq a nullity, the Lab Commi . s ; ion  r e p o r t .  r a n  at ar,y 

time serve as  the b a s i s  of leqislation t t a t  not only r l ( ~ a 1 : :  w i . t h  



the s t r u c t u r e  a n d  f t i n c t . i o n  of the d e f e n s e  l a b  € > s t a b 1  i s h l n c r ~ t .  

qenerally, but can modify the outcome c ~ t  l n y  rc . )u~ l t i  ot  LLI: ; (?  

closinqs and r e a l - i g n m e n t s .  

In s h ~ r t ,  the Lab Commission's ef for t - s  were? i n t e r~c l c : c j  to 

e d u c a t e  the S e c r e t - a r y  of D e f e n s e  a n d  Cony r e s ~ i ,  , not t . 1 1 ~  t'i.1>:(2 L \ ~  

Closure Culnrnission. T t  is c u r . i o u c ,  to s . 3 ~  the I c ; i ! ; t ,  tllat.. 
7 h k  

i i J  L& 7 
; )+r $L\' 

plaintiffs, led by several members of C o n g r e u r ; ,  a s s e r t .  t . h a t  

d e f e n d a n t s  have somehow d e p r i v e d  Congress of its flexible 

decision-making authority. P l s r  Mem. at 19. To t h e  c o n t r a t . y ,  

congress p l a i n l y  r e t a i n s  t h a t  a u t h o r i t y  2nd is f r ee  t.o ~ l s e  t.ht! 

Lab Commission's r e p o r t  as a basis for e > e r c i s i n c j  i t - .  

Plaint i f  fs' . f e a r  that 5 2 4 6  became a n u l l  i t y  b e c a \ l s ~ ,  t hr. FIt:i;t:-;c 

Closore  A c t  was i n t e r p r e t e d  a s  written i s .  meritless. 

Plaintiffs' final argument warrants i i t - t i e  at t c ~ r t  i c i n .  Thcy 

argue t h a t ,  i f  the Base C l o s u r e  C o r n m i s s i c ) n  had  j u r i s c j i c t .  i o : ~  t.0 

recommend t h e  closure or realignment of tlefense l a b s ,  i t  c o ~ i  Id 

not do so u n t i l  the Lab Commission compl( : tcd i t s  w o r k .  T r l  their 

v iew ,  the Base C l o s u r e  Commission c o u l d  riot make? s \ ~ c h  

rscornn~endat.ions until 1993 and 1935- Thl? argument is pr.t,mj.:;etl on 

the same misinterpretation of the scope f j f  t h e  A C : ~ .  and 

niisperceived conflict between t h e  Act an< l  5 2 c 5  t , h , i t  h;ivc? i:c.c;t~ 

r e f u t e d  above. T h e r e  is q u i t e  plainly n : 3 t h i n g  i n  t h e  A c t  that 

disabled the Base Closure Commission f ron  c o n s i d e r i n q  t h e  c losure  

o r  realignment of defense l a b s  in 1991, sut allows it to do so i n  

1993 and 1 9 9 5 .  This variation of p l a i n t i f f s '  request t h a t  the 

Court rewrite the Base C l o s u r e  A c t  s h c u l . 3  a l s o  b e  r e j e c t e ( 1 .  



For the f o r e y o l n g  re;tson:.;, p l n i n t . i  f t';' m o t . ?  on f ' o l  sulu111,7r-y 

judqment s h o u l d  be d e n i e d .  

Rer-,pcc:tful. l y silkrrr i t t . c > t l ,  

FRANK W. HIINCE;H 
A s s i s t a n t  A t t o r n e y  G c r l c t ' t l l  

- - .-- -- - ---- -- - 

D A V I D  J .  EiNDT-:I'!:C)rJ 

A t to r l l eys  
U.S .  1)epartrnotlL 
Civil Division 
301 l? St., N.W. 
Washi y t o n ,  U .  C 
( 2 0 2  j 5 1 4 - 4 7 7 5  

Dated: August 26, 1 3 9 3  A t t . o l .  ley!-; to r  D c f  elltlL'lrlt-5 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U.S. REP. JAMES C. GREENWOOD, 

Plaintiffs, 
0 

V. : CIVIL ACTION NO. 92-CV-5331 

JOHN H. DALTON, Secretary 
of the Navy, & d., . 

0 . 
Defendants, . 

-- - 

ORDER 

AND NOW, this day of 1993, 

upon consideration of defendants' Motion for Partial Stay, and 

plaintiffs' Response thereto; 

IT IS HEREBY ORDERED that defendantsg Motion for 

Partial Stay is DENIED, 

Ronald L, Buckwalter, J, 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U.S. REP. JAMES C. GREENWOOD, 

Plaintiffs, 

V. : CIVIL ACTION NO. 92-CV-5331 

JOHN H. DALTON, Secretary 
of the Navy, & a., . 

Defendants. 

MEMORANDOM OF PLAIN!CIFFS IN OPPOSITION 
TO DEFENDANTSf MOTION FOR PARTIAL 

STAY OF PROCEEDINGS 

Plaintiffs, employees of the Naval Air Warfare Center- 

Warminster (lgNAWCn), their unions and members of the Pennsylvania 

Congressional Delegation, submit this memorandum of law in 

opposition to defendants1 motion for partial stay. 

INTRODUCTXO# 
8 

Defendants* motion for-partial stay arises in the 

context of an action brought by plaintiffs seeking a declaratory 

judgment that defendants' decision b r-lign and relocate the 

NAWC is unlawful and seeking an injunction to prevent defendants 

from taking such action. 

Plaintiffs assert four legal bases for the relief they 

seek. First, the NAWC was improperly and illegally proposed for 

realignment and relocation by the Base Closure Commission, which 

lacked authority or jurisdiction to include defense laboratories 



in its 1991 recommendations to the President. Second, defendants 

violated the Lab Commission Act by failing to allow the Lab 

Commission to conduct an independent, uncompromising study to 

consider the Services' proposals for consolidation and closure of 

defense laboratories and to determine a schedule for such clo- 

sures or consolidations. Third, assuming aruuendo that the Base 

Closure Commission had jurisdiction or authority to review and 

make recommendations concerning the realignment and relocation of 

the NAWC, defendants nonetheless violated the procedural safe- 

guards and requirements set forth in the Base Closure Act. 

Fourth, defendants1 disregard of the procedures set forth in the 

Base Closure Act constitutes a violation of plaintiffs1 rights to 

due process. 

Defendants1 motion seeks to stay plaintiffsg claims 

concerning the failure to follow the procedures mandated in the 

Base Closure Act merely because "the Solicitor General has 

authorized the filing of a petition for writ of certiorari to the 

Supreme Court in S~ecter v, G a r r e t t ,  995 F.2d 404 (3rd Cir. 

1993) a I=-r r) . 
Defendants' motion for partial stay is a transparent 

attempt to postpune litigating substantial claims of plaintiffs 

under the settled law of this circuit merely because that law 

does not favor defendants. Although defendants may wish and hope 

that the Supreme Court might grant certiorari in S~ecter I1 and 

might possibly render a decision that alters in some way the 

settled law of this Circuit, the mere fact that the Solicitor 



General has authorized the filing of a petition for certiorari 

does not support entry of a stay which would suspend plaintiffs1 

rights to pursue significant claims in this case. 

Moreover, defendants do not deny -- nor could they -- 
the substantial likelihood that employees of the NAWC will be 

damaged by a stay. Indeed, it is beyond doubt that as defendants 

proceed in implementing the Base Closure  commission*^ recommenda- 

tion to close the NAWC, hundreds of employees will either lose 

their jobs or be compelled to relocate. Hence, in order for this 

Court to enter a stay, defendants must demonstrate that they will 

otherwise suffer some clear hardship or inequity. Defendants 

have not even argued, much less demonstrated, that they would 

suffer some hardship or inequity if there is no stay, For these 

reasons, defendantsg motion should be denied. 

PROCEDURAL HISTORY 

On September 15, 1992, plaintiffs filed a complaint 

asgerting, inter alia, that defendants violated the procedural 

mandates set forth in the Base Closure Act -- a claim that was 
also made by plaintiffs in S~ecter v, Garrett, 971 F.2d 936 (3rd 

Cir. 1992) ("S~ecter In), In S~ecter x, the Third Circuit held, 
inter alia, that the decision to close the Philadelphia Shipyard 

was reviewable based on plaintiffsw allegation that the decision 

was the product of a process inconsistent with certain procedural 

mandates of the Base Closure ~ c t .  



On November 9, 1992, the Supreme Court vacated and 

remanded Specter I to the Third Circuit for review in light of 

the Supreme Court's holding in Franklin v. Massachusetts, 112 S. 

Ct. 2767 (1992). 

On December 2, 1992, defendants -- without regard for 
the fact that the Supreme Court's decision in Specter I left the 

law in this Circuit unsettled -- moved to dismiss plaintiffs' 
complaint. Because the law in this Circuit was unsettled, the 

parties stipulated that plaintiffs1 response to defendants' 

motion to dismiss would not be due until 15 days after the Third 

Circuit rendered a decision in Specter 11. This Court, however, 

did not approve the stipulation. Instead, it dismissed defen- 

dants' motion without prejudice and ordered that defendants file 

their responsive pleading within 30 days of the Third Circuit's 

decision in Specter 11. Thus, the parties and the Court clearly 

contemplated that this case would go forward once the Third 

Circuit had decided Specter 11. 

/ 

On May 18, 1993, the Third Circuit decided Specter XI, 
. . reaffirming its decision in S~ecter I that-' c l a k  

concerning violations of the procedures mandated by the Base 

Closure Act were reviewable: 

. . , we conclude that nothing in Frankliq 
suggests that our prior approach to this case 
was incorrect. We reaffirm our prior opinion 
and we will remand to the district court for 
further proceedings consistent therewith. In 
light of the objectives of the Act discussed 
in our prior opinion, the district court 



should conduct those ~roceedinss as e x ~ e d i -  
tiouslv as ~ossible.~~ (emphasis added). 

995 F.2d at 411. Following the Third Circuit's decision in 

S~ecter 11, the parties herein stipulated that defendants1 

responsive pleading would be due on July 21, 1993. The Court 

approved the stipulation. 

On July 21, 1993, plaintiffs filed a motion for summary 

judgment on their claim that the Base Closure Commission lacked 

jurisdiction or authority to review or recommend closure or 

realignment of defense laboratories. Defendants filed a motion 

to dismiss all of plaintiffst claims, except the claim that is 

the subject of this motion for partial stay -- that defendants 
violated the procedural mandates set forth in the Base Closure 

Act ,  

The procedural history of this case makes clear that 

there is no valid basis for granting defendantst stay motion. 

The parties clearly contemplated that litigation would proceed 
I 

when the Third circuit sett led the relevant law, Defendants 

should not be tD suspend litigation of that claim based 

on the mere hope that the Supreme Court may at some point alter 

the law of this Circuit and without any showing at all that 

defendants would suffer hardship if there is no stay. Thus, 

defendantst motion for partial stay should be denied. 



ARGUMENT 

I. THE MOTION FOR STAY SHOULD BE DENIED BECAUSE THERE IS, 
AT THE LEAST, A FAIR POSSIBILITY THAT THE STAY WILL 
DAMAGE PLAINTIFFS AND DEFENDANTS HAVE NOT DEMONSTRATED 
THAT THEY WILL SUFFER HARDSHIP OR INEQUITY IF THE STAY 
IS NOT ENTERED. 

It is well settled that before a stay may be entered, 

the petitioner must demonstrate clear case of hardship or 

inequityw if there is "even a fair possibilityg1 the stay will 

damage the other party. See  andi is v, North American Co., 299 

U.S.  248 (1936); Gold v. Johns-Manville Sales C o r n . ,  723 F,2d 

1068 (3rd Cir. 1983). Hence, "[olnly in rare circumstances will 

a litigant in one cause be compelled to stand aside while the 

litigant in another settles the rule of law that will define the 

rights of both." - Id. 

Defendants do not assert that there is no fair possi- 

bility that the employees of the NAWC will be damaged by a stay 

of their procedural claim, which seeks, in part, to enjoin any 

a & i a  by defendants to realign or relocate the NAWC. Indeed, 

given that implementation of defendantsg decision will result in 

hundreds of employees either losing their jobs or being compelled 

fo relocate, such a contention would be frivolous. Thus, under 

well-settled law defendants must show that hardship or inequity 

would be caused by the litigation of plaintiffs1 procedural 

claim. 

Defendants have not even attempted to show that hard- 

ship or inequity would result if plaintiffs' procedural claim is 



not stayed. Instead, apparently aware of the fact that they 

cannot possibly meet this standard, defendants simply assert that 

"the power to stay proceedings is incidental to the power in- 

herent in every court to control the disposition of causes on its 

docket with economy of time and effok for itself, for counsel, 

and for litigants," Defendants' Brief, at 7. This general and 

irrelevant statement of law simply does not address the issue of 

whether a stay is appropriate here under the clear law control- 

ling the granting of stays. 

Defendants further contend that "[tlhe parties 

have . . , proceeded in this case by recognizing that Specter 
controls most of it and have chosen to consewe litigation and 

judicial resources by waiting for S~ecter to be definitely 

decided, Because defendants will seek Supreme Court review, that 

has not yet happened." Defendants1 Brief, at 8. This argument 

is without merit, To begin with, plaintiffs have not "proceeded 

in this case by recognizing that S~ecter controls most of iton 

Indeed, two of plaintiffsm claims are entirely different from the 

claims in S~ecter, Moreover, although the parties previously 

agreed to defer plaintiffs1 response to defendants8 then-pending 

motion to dismiss until the Third Circuit decided S ~ e c b z r ~ m  

remand from the Supreme Court, that fact is not relevant to tfie 

issue of whether a stay is now appropriate. 

At the time that plaintiffs agreed to defer their 

response to defendants' motion to dismiss, the law in this 

Circuit was not settled. That is no longer the case. In Specter 



I1 the Third Circuit squarely held that Franklin v. Massachu- I 

setts does not preclude review based on allegations of failing to 

follow mandated procedures. Now that the Third Circuit has 

decided Specter 11, this case can proceed as previously agreed to 

by defendants. 

Defendants' desire to have the Supreme Court review 

S~ecter I1 does not alter the fact that the law in this Circuit 

is now settled. And defendants' intention to petition for 

certiorari is not an appropriate basis for staying plaintiffs8 

procedural claim. See Tarlov v, Paine Webber Cashfund. Inc., 559 

F. Supp. 429 (D. Conn. 1983) (awaiting possible grant of 

certiorari by the Supreme Court is too speculative a ground upon 

which to stay a proceeding). 

Defendants' further assertion that n[s]ound principles 

of judicial economy and the conservation of litigation resources 

counsel in favor of . . . staying plaintiffs' 'procedural' claims 
pending Supreme Court review," Defendants' Brief, at 8, is, 

# 

likewise, baseless. Given the Third C-t's clear holding in 

S~ecter 11, there is no reason to suspend plaintiffs' right to 

pursue their procedural claim. 

In sum, because defendants cannot deny the existence of 

a fair possibility that plaintiffs will be damaged by a stay and 

do not demonstrate that they will suffer hardship or inequity if 

a stay is not granted, defendantsn motion for .partial stay should 

be denied. 



11- DEFENDANTS' ASSERTION THAT THERE IS A STRONG BASIS 
FOR THE SUPREME COURT TO GRANT DEFENDANTS' PETITON 
FOR CERTIORARI IS NOT RELEVANT AND WILL NOT SUPPORT 
THEIR MOTION FOR STAY. 

Defendants next argue that " [ i ] n  determining whether to 

exercise its discretion to grant a stay, the Court should assess 

the likelihood that the Supreme Court will in fact decide to 

review S~ecter 11." Defendantst Brief, at 8. Defendants cite no 

authority for their contention. This is hardly surprising in 

light of the well-known fact that the decision whether or not a 

petition for certiorari will be granted is wholly within the 

jurisdiction of the Supreme Court and need not be based at all on 

substantive considerations. Indeed, trying to predict the 

likelihood of whether certiorari petitions will be granted would 

be as thankless a task as attempting to guess whether it will be 

sunny or raining s ix  months from now. 

In any event, whether or not certiorari might be 

granted in Specter I1 is not even relevant to a determination of 

=bether a stay is appropriate. S~ecter 11 is the law of this 

The fact that there is a split between the ~hird and 

Firs t  Circuits does not alter this conclusion. Nor does the fact 

that-- decided an important question of federal law or 

-.iaet- *in defendants1 view, S~ecter I1 conflicts with 

F i n M a s s a c h u s e t t s n .  Defendants do not have the right to 

postpone litigation of this action because of the possibility 

that the Supreme Court may grant certiorari in S~ecter 11. See 

Tarlov, suDra-; see also Gold v. Johns-Manville Sales Cor~., 723 



F.2d 1068 (3d Cir, 1983) (hardship of being forced to wait an 

indefinite time to get their case heard is sufficient damage to 

require defendants to make a showing of hardship and inequity). 

CONCLUSION 

For all the reasons set forth above, plaintiffs 

respectfully request that defendantsg motion for partial stay be 

denied. 

Resp ctfully s bmitted, 8 ,I?' 

~ e l E r  5 ,  Greenberq (No. 12562) 

SCHNADER, HARRISON, SEGAL & LEWIS 
1600 Market Street, Suite 3600 
Philadelphia, Pennsylvania 19103 
215-751-2144 

Of Counsel, 

Dated: August 27, 1993. 



CERTIFICATE OF SERVIC4 

I hereby certify that I caused a copy of the foregoing 

Nemorandum of Plaintiffs in Opposition to Defendants1 Motion for 

Partial Stay of Proceedings to be served on the 27th day of 

August, 1993, by United States First Class Mail, postage prepaid, 

to: 

Jeffrey S. Gutman, Esquire 
United States Department of Justice 
Civil Division, Federal Programs Branch 
901 E Street, N.W. - Room 952 
Washington, D.C. 20530 

i'A- 
Nicole Reimann 
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IN THE UNITED STATES DISTIUCT COURT 
FOR THE EASTERN DISTRICT OF 

REP. JAMES C .  GREENWOOD, 
et: a, 

Plaintiffs, 

v. 

JOHN H. DALTON, Secretary 
of the Navy, & d., 

Defendants.  
- 

DEFENDANTS ' KEYLY 
OF THEIR PARTIAL MOTION 2 0  DISMISS 

INTRODUCTION 

In defendantst partial motion to dismiss, we moved to 

dismiss four sets of claims: 1 

nilitary judgments and determinations found  unreviewable in 

Specter v. Garrett ("S~ecter 1 

2) the due process claim rejec 

that t h e  Lab  omm mission's repo 

that the Secretary of Defense and Base Cll ,sure  Commission lacked 1' 
authority to recommend defense laboratori+zs like Warminster for L/ 
closure or realignment.' Plaintiffs now concede, as they must, 

that S~ecter I requires the dismissal of their l'substantive" 

challenges and due process c l a i m .  see Me:norandum of Plaint if fs 

in Opposition t o  Defendants' Partial Motion to Dismiss (llYls' 

Defendants moved to stay proceedircgs on a  final category 
of claims -- challenges that the Departlnellt of Defense, 
Department of the Navy and Base Closure Commission violated 
certain-procedural requirements of the Ba!;e Closure A c t .  That 
m o t i m  has been fully briefed; defendants' reply memorandum 
accompanies this brief. 
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Nevertheless, in the first part of t:.heir brief, plaintiffs 
-kc%+ 

try to T h e  holding in Specter I that "substantivetl 

challenges to actions taken by the military departments and Base 

Closure Commission under the Base Closure Act are not.reviewable 
t hd -  +& s&r)amL.rui kPI w : i i , m  UC -J-JOC 

rocedural" c l a i ~ n s  that t h e y  failed to satisfy 
> ,mi \:+,I.* y +t-s d C o - r - ,  

7o12& document t i  and open hearing requirements of the Actm- 

. Pla.intiffs recast some of their 

unreviewable "substantive" by baldly labelling the AySb -nw* 

military judgments and determinations made by defendants as I 
"shamsu and therefore somehow "procedural" errors. As shown in 

I q + f - ~ + ,  
Section I, infra, plaintiffs1 interpretation of these 

claims is neither faithful to t h e i r  Compl3int nor to Specter I. I 
Plaintiffs offer a token defense to defendantsr showing that I 

they lack standing t o  challenge the non-binding advisory report I 
of the Lab Commission, which ceased to exist nearly two years I 
ago. Plaintiffs appear to retreat from the baseless request in 

their Complaint that the Lab Commissionfs allegedly faulty report I 
requires the Court to enjoin the closure or realignment of all I 
Navy installations ordered closed or realigned by President Bush I 
in 1991. Count 3, Request for Relief (c). A s  shown in Section I 
TI, infra, they fail, however, to demonst;::ate that the Lab I 
Commission's September 30, 1991 Report callsed the injury they I 
claim -- loss of employment following the July, 1991 decision by I 
the President to accept  the Base Closure C:ommission's 

recommendation to realign Warminster. No].: does l o g i c  permit  

plaintiffs to show t h a t  voiding t h e  Lab Commissionfs report could 



possibly redress their alleged injury. 

With one remarkable exception, plai1.1tiffs largely repeat 
t 

arguments made in their summary judgment motion t o  oppose 

motion to dismiss their claim that the Lab Commission had 

exclusive authority to recommend defense labs for realignment. 

We will not r e p e a t  a t  length here arcjurnerits already made i n  

opposition t o  plaintiffsr motion for s u m n l a r y  judgment. Yet, 

plaintiffs1 astonishing assertion that the Naval Air Development 

Center was not a 'Imilitary installationau -- expressly defined to 
include and all "activities under the jurisdiction of 

the Department of DefenseN -- and thus nct subject to the Rase 
Closure A c t  warrants a specific response. As explained in 

section 111, infra, plaintiffsf resort to the orwellian 

contentions that a center is n o t  a center and an activity is not 

an activity, arguments understandably not made in their summary 

judgment brief, speaks volumes about the weakness of their claim. 
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labs. Far from 

A c t ,  § 246 and the Lab 

t h e  basis f o r  such 

s believed it 

F o r  these r e a s o n s ,  and  the reasons detailed in defendants' 

memorandum in support of t h e i r  motion t o  dismiss and in 

oppos i t i on  t o  plaintiffsf motion for summary judgment, 

defendantsf partial motion to dismiss should be granted and 

plaintiffsf motion fox summary judgment shou ld  be denied. 

I. THE COURT SHOULD REJECT PUINTIFFSr E F F O R T  TO RELABEL 
UNREVIEWABLE "SUBSTANTIVE" CHALLENGES AS REVIEWABLE 
"PROCEDURAL" ONES AND SHOULD DISMISS THESE CLAIMS. 

In S-ecterJ, the Third Circuit rev.iewed the allegations 

made i n  t h e  Spec t ec  Compla in t ,  which are substantially similar to 

the ones made here12 and de te rmined  that a "majorityn of them 

were unreviewahle. S ~ e c t e r  I ,  971 F.2d a t  953. Indeed, the 

Third Circuit found  only two allegations, c la . iminy  violations of 
4- 

specific p r o c e d u r ~ r e q u i  + t% Base C l o s u r e  A c t ,  t o  be 

reviewable: 1) that t h e  S e c r e t a r y  of Defe,lse - 
informatj-on used?-% his 

Closure Commission and the General Accounziny Office (GAO) i n  

violation of 5 2903(c)(4), .Specter I ,  9 7 1  F.2d a t  9 5 2 ,  353 n.15; 

I n d e e d ,  paragraphs  203, 203 ( B )  -(H), 205,[205 (A) - (H) of 
the Complaint, which summarize and advanct? allegations as to each c.mE J&, 

e i the r  drawn verbatim from t h e  Specter Complaint, or 
very nearly identical to +:hat used in S p e c t e r .  



liril- 
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and 2) that the Base Closure commission failed to hold public 

hearings in violation of 5 2903(d) (1). ;:~ecter I, 971 F.2d at 

952-53 . 3  The court wsubstantivelt 

challenges to the Secretary's and Base C1,osure Commission's 
-tk wJuJ-.- - w L &  

recommendations, and b-ee~~~:~*--+'nn= +%LOP l n  

6 k e m T q r l k G 1 ,  to be unreviewable. S~ecterx, 971 F.2d at 950- 

5 2  * 

In an ef ort to avoid the concededly preclusive effect 

S~ecter I has in this case, see Plst D i s r n .  Opp. at 2 ("[c]learly, A donne+ tp 
Specter controls in this casen),  plaintiffs recharacterize some A 
of their "substantive" claims as somehow "proceduralv1 and thus 

reviewable under Specter I. They continually disclaim any 

attempt to challenge the "meritsw of the Navy's, Department of 

Defense's or Base Closure Conmission's recomnmendations and 

repeatedly assert that these recommendations were the product of 

a "sham" process. P l s '  Dism. Opp. at 16-20. In so doing, 

plaintiffs expand Specter 1's narrow scope of reviewable 

vprocedural" claims beyond all recognizable bounds. Relying on 

repetition ra ther  than analysis, plaintiffs empty Specter I of 

virtually any me.aning and claim entitlement to challenge 

precisely the military judgments and dete:r:l~\inations that specter 

1 he ld  to be unreviewable. - is 
AS a threshold matter, 

Beyond simply 

' Plaintiffs have made similar c l a ims  here and  d e f e n d a n t s  
have moved to stay them. 
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affirming dismissal of challenges to the flmeritsfl o f  the X 
defendants' recommendations, the court i S p e c t e r  I found 

unreviewable many other challenges as w e l l ,  such as claims ths-. 1 
the recommendations were based on inadequate and tha 

defendants failed to apply the force structure plan and selection 

criteria properly. aecter I, 971 F.2d at 950-53. 
- 

p l a i n t i f f s '  assertion t h a t  S p e c t e r  I held only "meritsfl 

I challenges t o  be unreviewable, PIS' Dism. Mem. at 16, is simply 

I wrong, and t h e i r  insistence that they make no such claims, 
1 

P l s  Dism. Mem. a t  17, 19, gets them nowhere.  

Moreover, labelling a cla im as "proceduralu does not 

necessarily mean t h a t  it is reviewable. The court in Specter I 

determined several claims t h a t  process to be b. 
unreviewable, such as t h a t  the Secretary ?f Defense relied on 

insufficiently documented advice and data from the Navy and that 1 
the Base Closure Commission did not obtai.1 sufficient help from 

the GAO. SpectesL, 971 F.2d at 950, 952. The only t l p rocedu ra lw  1 
c l a i m s  t h e  Third Circuit determined to be reviewable were 1 

By failing to recognize t h a t  many c l f i t i m s  of faulty "processu \ 1 
may p r e s e n t  "judicially unmanageable' isslles or i s s u e s  Conyre sg  

I t  
intended for t h e  Base Closure commission (jr GAo's review, not 

4 
judicial review, plaintiffsf exercise in I-elabelling their claims 

was destined for failure at the outset. I .  specific examination 

of each of plaintiffsf points demonstrate:: that their relabeled 
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claims must nevertheless be dismis~ed.~ 

First, defendants moved to dismiss plaintiffsf claims, set I 
forth in 9 1  133-37, 203(G), 205(E), t h a t  the Navy, Secretary of I 
Defense and Base Closure Commission failed t o  consider Warminster l 
and other labs "proper ly  . . . under the eight [selection] I 
criteria." Complaint, 137.= Defendants also moved to dismiss 

t h e  similar claim advanced i n  Rg 126 and 205(H) that the Navy and I 
Secretary of Defense failed to base their recommendation on the I 
force structure plan.' 

Aside from a claim that particular closure or realignment I 
recommendations lacked m i l i t a r y  justification ( a n  aryun~ent 

Even plaintiffs apparently recognize the limits of their 
argument. In Defendantsr Memorandum in Support of Their P a r t i a l  
Motion t o  Dismiss ("Defst Dism. M e r n . " )  at 10-13, defendants 
identified five unreviewable challenges against the Base Closure 
Commission, see DefsJ Men. at 10, and six unreviewable challenges 
against the Secretary of Defense or Secretary of the Navy, see 
Defst Mem. at 11, in plaintiffs1 Complaint. Plaintiffs offer no 
response to defendants* argument that claims 4 and 5 against the 
Base Closure Commission (that the Commissi.on adopted the Navy's 
recommendation despite 
used unpublished selection 
the Navy or Secretary of 
selection criteria and that the 
Warminster was unwise) should be 
convenience, defendants will refer to the remaining claims by 
number and by paragraph in plaintiffs' Co:nplaint s o  that t h e  
claims defendants believe should be dismi: ; sed  may be more easily 
identified. . $O d ;+."' L I 

5 T h e s e  were c l a i m  1 a g a i n s t  t h e  Base Closure Commission S "  *+7 
and claim 2 against the Navy. Defst Dism. Mem. a t  10-11. 
P l a i n t i f f s  defend these claims separately, P l s '  Dism. Opp. a t  16 

'i?' 
-L -- 

(claim against the Commission) and P l s t  D . . s m .  Opp. a t  18 (claim . - '-p"' 
against the Navy). Because the claims are the same and 
unreviewable for the same reason, w e  respond to both arguments ,,-& 

t. "- 
t oge the r  here. I 

b 
.'J -. 

This was claim 5 against the Navy and Secretary of ,y 'z 
L 

Defense .  Defsl Dism. Opp. at 11. 
id 

7 , ' pL 
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plaintiffs resort to in pages 14-15 of their brief), it is 

d i f f i c u l t  t o  imagine challenges that more directly ask the Court 

to review and overturn the use of milital-y judgment. Military 
.d 

L,Y' expertise is required to apply t h e  force structure plan and b d  
cw selection criteria to each military instct.llation.' The/crlteria 

A 
include, for example, current and future mission requirements and 

ability to accommodate contingency, mobilization and future total 

force requirements at the existing and p o t e n t i a l  receiving 

1ocations.by asserting that defendants misapplied the farce 

structure plan and selection criteria when recommending 

Warminster for realignment, plaintiffs do nothing more than 

invite this court to second-guess defendantsr military judgment ' 
and to find that an appropriate analysis of complex m i l i t a r y  

considerations would have y i e l d e d  a different result. 

In no uncertain terms, t h e  Thi rd  C i r c u i t  rejected the notion 

that such claims %reviewable. The court held that the "tasks 

of applying [the force structure plan and selection criteria] to 

the circumstances of each installation and of establishing 

p r i o r i t i e s  among them," r e c i u i r A  i t m i l i t a r y  and other expertise. 

setter -I, 971 F. 2d at 950-51. The court concluded that review 

of defendants' performance of these tasks "would necessarily 

Examination of the Navy's April 1991 Detailed Analysis 
supporting its Base Closure and Real ignmel l t  Recommendations, 
which is over an inch and a half t h i c k ,  and which defendants will 
gladly provide, should quickly dispel any thought to the 
contrary. 

These a r e  just two of the eight selection criteria, which 
are reprinted in S~ecter I, 971 F.2d at 950 n.14. 
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C 

present issues that are not 

951. The Third Circuit 

of identical claims made in Specter 1 as unreviewahle. Specter 

1, 971 F.2d at 950-52: 
S 

mlovees v. United Stateg, 905 F.2d 400, 405-06 ( D .  Cir. 1990).9 

In response, plaintiffs do not directly contend that such ,$ &J. I 
-\ 

claims are reviewable. Rather, they clal-rn that these allegations cq ~ ' 1  ( CY 
should be read in conjunction with other allegations in the - 0' . I I  
Complaint and conclusorily assert that, so read, defendants8 

application of the eight selection criteria and b a s e  structure I I 
plan was an unrevealed "shamw or "a procedural defect." Plsf I I 
Dism. Opp. at 16, 18, 19. Simply relaballing an unreviewable / I 
wsubstantiveu claim as one challenging a "shamtt does not make it / I 
either uproceduralw or reviewable. In any event, plaintiffs / 1 
cannot square their semantics with Specter I, No meaningful / I 
distinction exists between a claim that defendants failed to / 1 
apply the eight selection criteria or force structure plan / I 
properly, found unreviewable in mecter.2 and m, and an 

s u ~ ~ F \ . * ~ & ,  
assertion that the analysis was)perfunctory or a f l sham.u  

A - @plaintiffs assert that the Navy's failure to reveal the 
Z - / '  

., + 0 4  + k + r E ~  .?-pa? \ A  . alleged "sham" is procedural error re -~ iewable ,  g e e  Complaint, 
2 1 .-- 

A 
r - 

3 - 
, 

The Third circuit articulated an  additiona1 ground f o r  - nonreviewablility as well. The court obs?rved that "Congress - 
'7 

' anticipated that questions would be raise13 about the adequacy of 
-L the Secretary's data and analysis," S~ecter I, 971 F.2d a t  951, t 

and  p u t  review of these questions in the h a n d s  of the Base 
Closure Commission and the GAO, not the courts. Because 
"additional review by the courts would no-- contribute to public 
confidence in this p a r t  of the process," rhe court held that 
Congress did not intend judicial review of them. Id, 



, 

at 16, they nevertheless cannot avoid - W d & ~ l . c e e , +  
i-Sf;illm 

trappings gets plaintiffs nowhere. 

Second, defendants moved to dismiss vary similar claims made I 
in 1% 137-148, 163-67 that the  Navy and Base Closure ~o~nmission I 
f a i l e d  t o  analyze prope r ly  defense l a b s  generally and Warminster 

i n  p a r t i c u l a r ,  especially t h e  c o s t  savings associated w i t h  the 
(L3 ;.+k 

recommended closures and realignments.1° these  claims L o ,  
3'""k(+ &+.a 

Court to)- m i l i t a r y  judgment? 4 - - 
- H s - h  

-the N a v y x a n d  Base Closure Commission- 
2 

and t o  assess t h e  complex evaluations r e q u i r e d  to 

e s t i m a t e  c o s t  sav ings  from t h e  closure or realignment of certain I 
installations rather than others. These z l a i m s ,  l i k e  t h o s e  I 
discussed above, are p l a i n l y  unreviewable. I 

Implicitly conceding that these claims should be dismissed, 

plaintiffs assert t h a t  t h e  allegation made in 9 1 6 2  -- that the I 
Navy knowingly prov ided  inaccurate data t:, t h e  S e c r e t a r y  of 

Defense and Base C l o s u r e  Commiss ion  -- is reviewable." Plst 

These contentions were claim 2 a g ' s i n s t  t h e  Base C l o s u r e  
Commission and claim 4 against the Secretairy of Defense and Navy. 
Defsr D i s m .  M e m .  at 30-11. 

Paragraph 162 states that, the l l f s u l t y  and inaccurate 
d a t a  the Navy knowingly provided to DOD a ~ l d  the Base Closure 
Commission invalidated any projected cost savings associated with 
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Dism. Opp. at 17. Plaintiffs i n  SoecterJ made a similar claim, 

asserting that t h e  Navyte recommendation:: were insufficiently 

documented and explained. Specter I, 971 F.2d a t  950. The Third 

Circuit held it to be unreviewable. at 950-52: see also 

NFFE, 905 F.2d at xxx (claim that milital-y and Ease Closure 

commission used inaccurate data is unreviewable). 

@bintiffst claim that the Navyts recom- 
0 -cO.cecct 

mendations were based on inlormaticn is?@jjudicially L- 
unmanageable 

0- 

To 

provided inaccurate information to 

the Secretary of Defense and Base Closure Commission would 

require plaintiffs first to prove t ha t  the data was f a u l t y .  

The assessment of literally millions of pieces of data to 

develop the factual basis for a base closure or realignment 

recommendation requires military judgment and expertise. To 

estimate cost savings resulting from a reslignment, for example, 

requires complex determinations about which military assets will 

be relocated elsewhere, where they will be relocated, how they 

will be integrated i n t o  other facilities, when materiel and 

personnel will be moved, the cost of relocation, what the costs 
T 0 . f - L  

of would have been w i t h o u t  relocating,,thet costs of environmental 

and other clean-up projects among many, rn~iny other factors. 
J 

For the Court to assess whether the Navy's 

estimate was accura te  would require the C o u r t  

r e l o c a t i n g  N A D C . "  



- 
SEP- 7-93 TUE 12:07 

judgments and determinations inherent in developing the  

assumptions upon which to base an analysis, selecting relevant 

data for analysis, choosing among competing figures and analyses 

and developing models for estimating costs. In specter I, the 

Third Circuit held that such an effort would not on ly  be 

judicially unmanageable, but also one intended by Congress to be 

conducted by the Base Closure Commission and the GAO, not the 

courts. w Plaintiffs' claim that the Navy relied on and forwarded 
rt 

inaccurate data should be dismissed. 

Finally, defendants moved to dismiss j g  2 0 3 ( C ) - ( D )  of the 

C~rnplaint.'~ A s  pled, the allegation that:. the  Base Closure 

Commission failed to facilitate the GAOrs performance of its 

duties set forth in $ 5  2903(d)(5) never stated a claim because 

the Commission has no statutory duty to assist the GAO. Section 

2903(d)(5) imposes duties on the GAO, not the Commission. 

Apparently recognizing that S~ecterI also found the same claim 

unreviewable, S~ecter-2, 971 F.2d at 352, plaintiffs now claim 

that t h e s e  paragraphs actually allege that the Base Closure 

Commission "failed to create or transmit an administrative record 

to the GAO."  Plsf D i s ~ n .  Opp. at 18. 

This new claim is more far-fetched that the one  a c t u a l 1 . y  

pled. The GAOfs report was due to the Co~nmission on May 15, 

1991, 5 2903 (d) ( 5 )  (B) and the Commission':; repor t  to the 

President was not due until July 1, 1491. 5 2 9 0 3 ( d ) ( 2 ) ( A ) .  

l2 These allegations form claim 3 a q . $ i n s t  the Base Closure 
Commission. Defsf Dism. Mem. at 10. 
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Neither the Base Closure A c t  nor logic required the Commission to 

furnish the GAO with an administrative record. The claims 

advanced in paragraphs 122-23, 126, 133-48, 162-67, 191-200, 

203 (C) - (E) , 203 (G) - (H) , 205 (D) - (F) and 205 ( H )  should be 

dismissed. 

11. PLAINTIFFS LACK STANDING TO CHALLENGE THE LAB COMMISSION'S 
REPORT. -.-. 

In Count 3, plaintiffs claim that the Lab Commission 

v i o l a t e d  3 246 by failing to evaluate labs fi individually, failing 
ot 

to consider closures or realignments d b s  and failing to 

conduct an independent, uncompromising study. They request that 

the Court declare its report void and not only enjoin the 

realignment of Warminster, but of all other Navy facilities 

ordered closed or realigned by President Bush in 1.991. '" 
Plaintiffs1 defense of their standing to sssert this claim is 

m o + c  0 u t l \  ) 
singularly unpersuasive, as we show in 9 111, infra, what t 
argument plaintiffs do make undermines the basis of their 

contention that the Lab  omm mission+ 'A;; Ba~ ,.e L I V ~ U X  

had exclusive authority to re~.;ommend the closure or 

realignment of defense labs. 

Plaintiffs recognize that, to establish standiny, they must 

demonstrate that they have suffered actual., concret-e injury in 

fact; that a fairly traceable causal connection exists between 

the i n j u r y  and the conduct compl-ained of i ~ n d  that the injury will 

likely be redressed by a favorable decisic)n. P l s '  Dism. Opp. a t  

'"laintiffs appear to abandon the l a t t e r  claim for 
relief. Pls' Dism. Opp. at 3 8 .  
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37. The burden of showing that plaintiffs have standing to 

challenge a p u r e l y  a d v i s o r y  report written in September, 1991 for 

a purpose u n r e l a t e d  t o  t h e  Base C l o s u r e  Act process t h a t  r e s u l t e d  

in President Bush's J u l v ,  1 9 i  decision t.o r e a l i g n  Warminster by 

a Commission that expired e a r l y  two y e a r s  ago is formidable, to 

say the least. plaintif @ o not really t - ry to discharge it, X 
resorting to blurring beyond recognition Count 3 -- t h e  narrow 

c l a i m  that t h e  Lab Commissionls study was flawed -- with their 
other claims. 

The i n j u r y  plaintiffs c la im is loss of employment, but the 

cause of t h a t  i n j u r y  was not the Lab Comn~issionfs allegedly 

inadequate advisory repor t ,  bu t  t h e  President's decision t o  

accept the Base C l o s u r e  Commissionfs recommendation t o  realign 
&++'tun n o t  

Warminster and Congress' 

Without causation, plaintiffs have no standing. 

Plaintiffs offer two responses. First, they contend t h a t  

defendants caused this injury by "failing to f o l l o w  the 

Congressionally mandated procedures for l 3 b  consolidation or 

closure." Plsf Dism. Opp. at 3 8 .  C o n f u s i n g  Count 3 w i t h  the 

claim t h a t  t h e  S e c r e t a r y  of Defense and Base Closure Commission 

were prohibited from considering defense lahs for closure o r  

r e a l i g n m e n t ,  this non sequitur is no answ1.r to why the Lab 

Commissionts allegedly deficient report cliused them injury. 

Second, plaintiffs claim that an "un(~ompromisingfl study 

would have  revealed the "truett costs of r ( ? a l i g n i n g  Warminster and 

Ifmight have tempered the Base C l o s u r e  C o m n ~ i s s i o n ' s  recom- 
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- i mendations. " Id. This response is remarkable because it / 
entirely contradicts p aintiffsl principal claim that the Base Y 
Closure  omm mission ha no business assessing defense labs. I 
Moreover, it relies an unsupported string of speculation that 

d; GFctct. t 
-study d have revealed-' costs of realigning - 159 \ r -mrren&k& 
warminster: that Closure Commiszion -1; i m v e  L L C ~ ~  

CWdL c.cL-ctQ- 4 v  

A the Commission recommend e c  rejection 

of the Secretary's recommendation to realign warminster0and that 
-9 G y  61PuQea io 3 

the ~residenthw uld haveIacceptgt the Contrnissionls recon- 
m o t  4 0  CCAL 71 \3-mi-s4-ec. 

mendatiol]r such unador2ed chalns of speculation have no place in 

satisfying Article 111's "case or controversyv requirements. See 

L u i a n  v. Defenders of Wil-dlie, 112 S .  Ct. 2130, 2136 (1992). 

Furthermore, if the court were to review Count 3 and f j n d  

that the Lab Commission's report did not comply with 9 246, it 

could issue no relief that could possibly redress plaintiffs1 

alleged injury. Voiding the commissionfs two year old public 
- 

advisory report cannot keep Warminster's gates open. Nor is 

there any conceivable basis for overturning the President's 

decision to approve the Base Closure Commissionfs recommendation 

to realign Warminster on the ground that the Lab Commissionls 

subsequent report was fl-awed. Plaintiffs plainly have no 

standing to challenge the Lab Commissionl:~; report.. 

111. THE SECRETARY OF DEFENSE AND BASE CLOSURE COMMISSION HAD 
AUTHORITY TO RE.COMMEND THE REALIGNMEILT OF WARMINSTER. 

Plaintiffs' response to defendantsf 11aotion to dismiss their 

claim that the Secretary of Defense and base  Closure Commission 

had no authority to recommend Warminster :'or realignment is 
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, , I  ,- .Li - A- 
,&,c_e - --lc ,?-.-&3 ht,< , 

e s s e n t i a l l y  a r e h a s h  of 
/ 

Defendants  have  a l r e a d y  re ponded t o  these arguments i n  an 4' 
I 

o p p o s i t i o n  t o  that motion None the less ,  some new a s s e r t i o n s  made >A 
by plaintiffs warrant a brief response. 

P l a i n t i f f s  t u r n  t h e  v e n e r a b l e  maxim t h a t  t h e  Court s h o u l d  

g i v e  ef fect  t o  t h e  unambiguous language of a  s t a t u t e ,  

Neqonset t  v.  Samuels., 113 S. C t .  1119, 11-22-23 (1993), on its 

head i n  i n t e r p r e t i n g  t h e  d e f i n i t i o n  o f  "n l i l i t a ry  i n s t a l l a t i o n r 8  i n  

t h e  Base C l o s u r e  A c t .  5 2910(4). As w e  have shown, t h e  A c t  

v e s t s  the S e c r e t a r y  o f  Defense and Base C l o s u r e  Commission w i t h  

e x p r e s s  and explicit a u t h o r i t y  t o  recommend domes t i c  I 8 m i l i t a r y  

i n s t a l l a t i o n s "  f o r  c l o s u r e  or  realignmentl 5 5 2903 (c) (1) , 
/---. 

f ( c )  ( 3 )  , (d)  ( 2 )  (A)-$~ I n  1991, "military i n s t a l l a t i o n I 8  was, in 

1 t u r n ,  d e f i n e d  a s  "a base, camp, post, station, y a r d ,  c e n t e r ,  

! 
! 

homeport facility for any ship, o r  other a c t i v i t v  under the 
I 

i u r i s d i c t i p n  of t h e  Department of Defense ,  i n c l u d i n g  any leased 

. Rp-3 

worthy of s u b s t a n t i a l  
I 

_ C _ C  - . - 
to1 the Base A 

n of "military 

stunning 

i n t e n t  
.t - +-' - 0 
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Development Center Warmins t e r  was n e i t h e r  a I tcen te r"  set, h-5 6"7C' 

+, c j o x =  srnai t  

" a c t i v i t y  u n d e r  t h e  j u r i s d i c t i o n  of t h e  Depar tment  o f  Defense .  ;ns4*''*L-' 
f l  O W P .  -7 

Plst Dism. M e m .  a t  2 4 - 2 5 .  E x c i s i n g  camp:;, p o s t s ,  s t a t i o n s ,  

and horneport facilities from t h e  statute, plaintiffs assert 

" c e n t e r s w  o n l y  refers t o  "base-type f a c i l i t i e s , "  and f u r t h e r  

w r i t e  "other a c t i v i t [ i e ~ ] ~ '  o u t  of 5 2910/4) by implying t h a t  it i 
overlaps the enumerated facilities in the s t a t u t e .  Id. I 

I t  is o n e  t h i n g  t o  argue that expansive, unambiguous i 
s t a t u t o r y  l a n g u a g e  should yield t o  c lear  l e g i s l a t i v e  i n t e n t  or 

*hcul~ k - 
pol icy  c o n s i d e r a t i o n s ;  arguments 

in o n l y  t h e  "most e x t x a o r d i n a r y  

c i r c u m ~ t a n c e [ s ] . ~  Estate of C o w a r t  v..Njcklos DrA-q Co.,  1 1 2  I 
S. Ct. 2 5 8 9 ,  2599 ( 1 9 3 2 ) .  I t  is q u i t e  a n o t h e r  t o  claim t h a t  t h e  i 
Warmins t e r  c e n t e r  is n o t  a c e n t e r  and thzt d e f e n s e  l a b s  -- known I 
a s  Research, Development, T e s t  and E v a l u a t i o n  a c t i v i t i e s 1 5  -- 
are n o t  Defense  Depar tment  a c t i v i t i e s  w i t h o u t  a  shred of legis- i 
lative history, overriding po l i cy  r a t i o n a l e  o r  l o g i c  t o  support  l 
it. plaintiffst asser t ion  that I t m i l i t a r y  i n s t a l l a t i o n "  

encompasses  only a n  u n d e f i n e d  group of "base-type facilities," is 

e f f e c t u a t e  such  cos t - sav ing  closures. Given  this u n d i s p u t e d  -7 
intent, Congres s  should be presumed t o  h a v e  included d e f e n s e  l a b s  .> _ , - .  __--- i, ; 
w i t h i n  t h e  scope of " m i l i t a r y  i n s t a l l a t i o n ~ ~ ~  s u b j e c t  t o  t h e  Act ; 
u n l e s s  t h e r e  is a very clearly expressed intention t o  t h e  .J 

c o n t r a r y .  P l a i n t i f f s  have l o c a t e d  no  s u c ?  e x p r e s s  i n t e n t i o n .  

I S  - See Navy D e t a i l e d  A n a l y s i s ,  a p o r t i o n  of which was 
provided a s  At t achmen t  4 t o  Defendants' O p p o s i t i o n  t o  Plaintiffsr 
Motion fo r  Summary Judgment. 
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utterly 

f '  - L- 

frivolous . I" 
Because the  ase emu re A t so clearly encompasses defense 

labs, plaintiffs' entire argume t consists of a quest for an 

unwritten, implied exception t the A c t ' s  express coverage for 1 
defense labs. Plaintiffs find refuge in principles of statutory 1 
construction which offer them bo solace. In arguing that the 

I 
specific statute prevails over the general, Plst Dism. Opp. at i 
25-26, plaintiffs forget that ithe Base Cl asure A c t  narrowly deals 

4 
with only closures and realignments while 5 246 allows the Lab 

 omm mission to study a host of general issues relating to defense 
t\3 k~ 

labs. While a- that statutes must be harmonized if 

possible, Pls' Dism. Opp. at 26-27, plaintiffs tear defense labs 

from the Base Closure A c t ' s  express scope. 

A t  bottom, the thrust of plaintiffs' argument is that, if 

defense labs could be recommended for closure or realignment in 

the Base Closure A c t  process, S 2 4 6  and the Lab Commission report 

would be meaningless. Plaintiffs discern a conflict between the 

Base Closure A c t  and 5 246 that requires the Base Closure 

Commission's express authority to recommend defense  l a b s  and 

o t h e r  m i l i t a r y  installations for closure or realignment fur the 

Presidehtfs statutorily required review and action to be 

impliedly displaced by the Lab Commission, charged only with 

l6 P l a i n t i f f s  make no effort to square their contention 
with Congress1 subsequent amendment of 5 2919 (4) to exclude 
retroactively Army Corps of Engineers installations. Pub. L. No. 
102-130, § 2821(h) (I), 105 Stat. 1546 (13"31) . Defsl Dism. 
Mem. at 18-19. If Congress intended " m i l ~ t a r y  i n s t a l l a t i o n f t  to 
include only "base-type" installations, s ~ l c h  an amendment would 
have presumably been unnecessary. 
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and to Congress to do with as they wish. 

fi # key to unlocking this purported conflict lies in 
I 

plaintiffsr own brief. In arguing that they have standing to 
I / 

challenge the Lab Commission's report, plaintiffs claim to 

satisfy the redressability prong of standing by claiming that an 
A n '3 

order voiding the report "would likely ir~fluence political \ L1 \4 
C 

sentiment to support reconsiderationu of the 1991 decision to 

realign Warminster. Plsf Dism. Opp. at 5 8 .  This conjecture \ 
hardly helps their claim to standing, but. reflects a recognition 

that, far from somehow losing "flexible decision-making power,'' 

PlsJ Dism. Opp. at 28, the poltical branches of government retain ,/ 
authority to act on defense labs. That was exactly the reason 

why g 2 4 6  was enacted and is so easily harmonized with the Base 

Closure Act. 

Very simply, while the comprehensive Base Closure Act 

process is underway between 1991 and 1995, the Lab Commission's 

/ 
- 

L=- 
mar+ .beer&- baa 

report w a s  i n t e n d e d  to serve as a b a s i s  for 

'v s d c C ~ C " ' r C \ \ ~  
9 congressional action on defense labs if it believed such action 
- L 4 - ,. ,-= , was appropriate. That intent is plain from the legislative 

- D 
w- 

. , .Y history: "[the Lab Commission] will provil:.te the committees on 

Armed Services of the Senate and the House of Representatives 

with a critical assessment of the Department [of Defense's] 

findings [on reorganizing defense lab s t r ~ ~ c t u r e ]  and may suqsest 

alternative actions for conqressional conj.:idsration." H. Conf. -- 

Rep. No. 101-923, 10lst Cong. 2d Sess. 56:l (1990), u r i n t e d  in 
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U.S. Code Cong. News 3135 (emphasis added) .  ad 
from nullifying 5 246, the Base Closure Act allowed the Lab 

~omaission to do precisely what Congress intended -- to write a I 
report for their consideration. How Congress wished to act on I 
the report, if at all, was and is entirely up to it t.o decide, 

plaintiffs' quest for statutory harmony is easily satisfied 

interpreting the Base Closure Act and 246 to allow 

the respective Commissions to write the11 

different purposes Congress intended. Severing a substantial 

part  of the Base Closure Commissionfs express jurisdiction 

undercuts the Actfs objective to effectuate a comprehensive set 

I of closures and realignments of military installations. 

CONCLUSION --.- 

For the foregoing reasons, plaintiffsf motion for summary 

judgment should be denied and defendantsr partial motion to 
1 
i 

\ 
1 

dismiss should be granted. i 

Respectfully submitted, I 
FRANK W .  HUNGER 
A s s i s t 3 n t  Attorney General 

MICHAEL J. ROTKO 
Uni ted  S t a t e s  A t t o r n e y  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C . GREENWOOD, 1 
et &, - 1 

1 
Plaintiffs, j 

1 
v. ) Civil Action No. 92-CV-5331 

1 
JOHN H. DALTON, Secretary 1 
of the Navy, & &. , 1 

1 
Defendants. 1 

DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF THEIR 
MOTION FOR A PARTIAL STAY OF PROCEEDINGS 

Well over a year after President Bush's July 1991 decision 

to accept the Base Closure Commission's recommendation to realign 

the Naval Air Development Center,' plaintiffs filed this action 

to overturn that determination. Among several claims is 

plaintiffsf contention that the defendants violated certain 

procedural requirements of the Base Closure Act in recommending . 
Warminster for realignment. After defendants filed a timely 

motion to dismiss both that claim and the remaining ones in 

D e c e m b e r  1992, the parties stipulated, at plaintiffsr request,' 

that plaintiffs not be required to respond to the motion until 

The installation is now called the Naval Air Warfare 
Center Aircraft Division Warminster. 

' Plaintiffs describe this stipulation as the prodbct of 
their "agree(ment] to defer their response to defendantst motion 
to dismiss.ff Memorandum of Plaintiffs in Opposition to Defen- 
dantsf Motion for Partial Stay of Proceedings ("Pis' Mem.") at 7. 
In reality, plaintiffs requested defendantsf consent to postpone 
filing their opposition to the motion until the Third Circuit 
decided Specter v. Garrett. Plaintiffs' suggestion that, after 
filing a comprehensive, thirty-one page memorandum in support of 
our motion to dismiss, we would then request that plaintiffs 
agree not to respond to it is simply wrong. 



after the Third Circuit decided in Specter v. Garrett whether 

identical ffproceduraln claims in that case were re~iewable.~ 

Instead of resolving the issue, the Third Circuit panel's 

divided opinion in S~ecter v. Garrett ("Specter IIff), 995 F.2d 

404 (3d Cir. 1993), brought it squarely in conflict with the 

First Circuit's holding in Cohen v. Rice, 992 F.2d 376 (1st Cir. 

1993). Because of this split of authority and the importance of 

maintaining the integrity of the Base Closure Act's process to 

effectuate the prompt closure and realignment of unneeded 

military installations, the government has filed a petition for a 

writ of certiorari in Specter 11. 4 

Although plaintiffs regard it as somehow irrelevant, Plst 

Opp. at 7, it is nevertheless true that this Court has virtually 

unbounded discretion to control its docket "to promote full and 

efficient adjudicationw of the cases before it. Gold v. Johns- 

Manville Sales Corp., 723 F.2d 1068, 1077 (3d Cir. 1983); - 
Landis v. North American Co., 299 U.S. 248, 254 (1936). The 

significant possibility that the Supreme Court will again grant 

The Court did not approve that stipulation, but instead 
denied defendants1 motion without prejudice. The parties then 
stipulated that defendants1 renewed motion to dismiss or res- 
ponsive pleading would not be due until thirty days after Specter 
was decided. The Court approved that stipulation. S~ecter was 
decided in May 1993. Pending defendants1 petition for rehearing 
in Specter, which was later denied, the parties here agreed that 
defendants1 responsive pleading or renewed motion to dismiss 
would be due on or before July 21, 1993. On July 21, defendants 
moved to dismiss this action except for the "proceduralff claims, 
which are the subject of this motion to stay. 

See Report to the Court Regarding the filing of a 
Petition for a Writ of Certiorari in Specter v. Garrett, filed 
August 27. 



certiorari in Specter in order to resolve this split in the 

circuits on this important issue justifies an exercise of this 

Court's discretion to stay plaintiffsf identical "procedural" 

claims for a limited period of time while proceeding to consider 

defendantsf motion to dismiss the remainder of plaintiffs' 

claims. Cf. Deerins Milliken v.  FTC, 647  F.2d 1124 (D.C. Cir. 

1980). 

Moreover, the uproceduralgf claims that the Third Circuit 

held to be reviewable in Specter I1 have themselves been stayed. 

Following the Third Circuitfs denial of defendantsf motion for 

rehearing in Specter 11, see 995 F.2d at 414, Fed. R. App. P. 

41(a) required the Third Circuit to issue its mandate to this 

Court within seven days. Receipt of the mandate would have 

allowed this Court to resume proceedings on the S~ecter 

plaintiffs1 wproceduralN claims. Over the strenuous objections . 
of plaintiffs, the Third Circuit granted each of defendants' 

three motions to stay the mandate to allow defendants an 

opportunity to file a petition for certiorari.= Now that the 

certiorari petition has been filed in Specter, the mandate is 

automatically stayed until final disposition by the Supreme 

Court. Fed. R. App. P. 41(b); see also Board of Education v. 

Harris, 4 4 4  U.S. 130, 138 (1979) (noting that the granting of 

Fed. R. App. P. 41(b) provides that granting such stays 
is discretionary and that stays may not exceed 30 days in dur- 
ation. Because these stays are shorter than the 90 days allowed 
for the filing of a certiorari petition, see S. Ct. R. 13.1, Fed. 
R. App. P. 41(b) permits extensions of stays "for cause shown." 
Of the three motions for a stay, the latter two were for 
extensions to allow completion of the certiorari petition. 



certiorari causes stay granted by appellate court to remain in 

effect). 

The rationales for Fed. R. App. P. 41(b) and the Third 

Circuit's stays in Specter are plain. It makes little sense to 

expend litigation and judicial resources on a case or claims in 

the district court when the Supreme Court may review the issue 

and render further litigation unnecessary. Similarly, no purpose 

is served by proceeding here on the "proceduralN claims, 

identical to those at issue and stayed in Specter 11, when the 

Supreme Court may well elect to determine whether these claims 

are subject to judicial review at 

After over two years marked by apparent indecision whether 

to file this lawsuit and by willingness, if not eagerness, to 

stay their "proceduralw claims pending resolution of the issue of 

reviewability by higher courts, plaintiffs now oppose defendants' 

motion for a partial stay. Plaintiffs, however, fail to 

demonstrate why this Court should not stay these claims when the 

Third Circuit in -Specter I1 exercised its discretion to stay its 

mandate, a stay that Fed. R. App. 41(b) now requires to remain in 

place until the Supreme Court disposes of Specter 11. Nor do 

That plaintiffsr iiprocedura188 claims are identical to the 
ones at issue in Specter 11, and would therefore be dismissed if 
Specter I1 were reversed, distinguishes Tarlov v. Paine Webber' 
Cashfund, Inc., 559 F. Supp. 429, 433 (D. Conn. 1983). See Pls' 
Opp. at 8. In Tarlov, defendants sought a stay of proceedings on 
a claim which the Second Circuit, disagreeing with the First and 
Third Circuits, held in a previous case was not subject to 
dismissal. Because, unlike here, the claim at issue in Tarlov 
would not necessarily be dismissed if the Second Circuit 
precedent were reversed, the court denied the motion for a stay. 



plaintiffs explain why it makes sense for the I1proceduraln claims 

here to proceed while the same ones in Specter I1 are stayed. 

If anything, plaintiffst argument here is considerably 

weaker than that offered by the Specter I1 plaintiffs in 

opposition to the motions for a stay of the mandate. Not only 

did plaintiffs here wait over a year to file this suit and ask 

defendants to agree to stay this case pending resolution of 

Specter 11, but, unlike what remains in S~ecter 11, plaintiffs 

advance other claims for injunctive relief. See Plst Opp. at 1- 

2. With the filing of this and the accompanying reply brief to 

plaintiffst opposition to defendantst partial motion to dismiss, 

briefing on those other claims will be complete. Plaintiffs 

present no reason why this Court should not consider these claims 

first while staying the llproceduralll claims pending Supreme Court 

review of Specter 11. 

Plaintiffs assert that they would be injured by a stay. The 

Third Circuit was not persuaded by the Specter plaintiffs' 

similar argument in opposition to defendants1 motions to stay the 

mandate. The contention is particularly suspect here given 

plaintiffs1 leisurely approach to this case. In any event, 

plaintiffs do not demonstrate, much less claim, that they will 

suffer injury during the limited stay requested here. The 

supreme Courtts October 1993 Term begins in less than a month and 

the Court should be expected to grant or deny defendantst 

certiorari petition within two or three months. If the Court 

grants the petition in Specter 11, the stay would, of course, be 



somewhat longer, but the need for it correspondingly greater as 

S~ecter I1 would be superseded by binding Supreme Court 

precedent. 

Plaintiffs also assert that defendants have not shown 

hardship i n  the absence of a stay. The hardship parallels the 

harm found sufficiently persuasive by the Third Circuit to grant 

three motions to stay the S~ecter I1 mandate. Although we 

believe that at least one of plaintiffs1 nprocedural~l claims 

rests on a misinterpretation of the Base Closure Act that can be 

resolved as a matter of law, any discovery, or possibly trial, on 

their claims is inherently disruptive. The expenditure of 

defendants1, as well as judicial, resources on an issue that the 

Supreme Court may shortly determine is unreviewable makes little 

sense. 

Finally, plaintiffs assert that the likelihood of whether . 
the Supreme Court would accept certiorari in Specter is 

irrelevant to whether this Court should grant defendants1 motion. 

Surely, however, if this motion were premised on a case that 

neither involved a direct split in the Circuits nor an important 

issue of federal law, and therefore was one in which the prospect 

of Supreme Court review was quite low, plaintiffs would make much 

of it. Defendants ask the Court to stay proceedings on certain 

claims on the ground that the Supreme Court may likely choose to 

decide whether the claims are reviewable in an identical case. 

The chances that the Court will actually accept the case for 

review are plainly relevant to the Court's consideration of this 



motion. See Deerins Milliken, 647 F.2d at 1129 (staying district 

court order and denying motion to issue mandate in case where 

questions presented to Supreme Court in certiorari petition were 

~~~ubstantial~~ and likelihood of Supreme Court action "relatively 

near at hand"). 

Although predicting whether the Court will grant certiorari 

in any particular case is not a scientific exercise, Supreme 

Court Rule 10.1 lists several factors that the Court will examine 

in considering certiorari petitions. Citing Rule 10, Rule 

14.l(j) requests parties to explain why certiorari should be 

granted in certiorari petitions. Plaintiffs do not deny that 

these factors are present here or refute the significant 

possibility that the Supreme Court will grant certiorari in 

Specter. 

Specter I1 creates a split in the Circuits. See, e.a., 

Braxton v. United States, 111 S. Ct. 1854, 1857 (1991) (a 

principal purpose for use of certiorari jurisdiction is to 

resolve circuit splits). Moreover, not only did the Court grant 

certiorari once in Specter before and remand it for recon- 

sideration in light of Franklin v. Massachusetts, 112 S. Ct. 2767 

(1992), see Specter, 113 S. Ct. 455 (1992), but there is also a 

strong argument that the resulting divided opinion in Specter I1 

conflicts with Franklin. See Fort Gratiot Landfill v. Michisan 

Dept. of Natural Resources, 112 S. Ct. 2109, 2023 (1992) (Court 

grants certiorari because of concern that lower court decision 

conflicts with Supreme Court authority). Finally, the issue 



presents an important question of federal law with continuing 

application through the three rounds of base closures ending in 

1995 called for in the Base Closure Act. See, e.q., Burson v. 

Freeman, 112 S. Ct. 1846, 1849 (1992) (Court grants certiorari 

because of importance of issue). 

In short, a number of factors weigh strongly in favor of 

granting defendantsr motion to stay pending final disposition of 

S~ecter I1 by the Supreme Court. The motion seeks a stay of only 

one of several issues before the Court and a stay of limited 

duration. The motion follows the Third Circuit's decisions to 

grant defendantst three motions to stay the Specter mandate, 

decisions that implicitly reflect its judgment that the Supreme 

Court should be given the opportunity to decide whether the 

wproceduralll claims are reviewable before the district court 

assesses their merits. Plaintiffs can neither distinguish the 

persuasive force of that judgment here nor offer any rationale 

for allowing the expenditure of litigation and judicial resources 

on a claim that quite possibly will be heard by the Supreme Court 

this Term. 

CONCLUSION 

For the foregoing reasons, defendantsJ motion for a partial 

stay of proceedings in this action should be granted. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICHAEL J. ROTKO 
United States Attorney 
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Attorneys 
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Dated: September 9, 1993 Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
& &, ) 

Plaintiffs, 1 
1 

v. ) Civil Action No. 92-CV-5331 
) 

JOHN H. DALTON, Secretary 1 
of the Navy, gg a., 1 

p-3 I~QI* B iumXr 
Defendants. 1 h ~ n  ,w,q4930913.d - I -- 

\ 

DEFENDANTSf REPLY MEMORANDUM IN SUPPORT 
OF THEIR PARTIAL MOTION TO DISMISS 

INTRODUCTION 

In defendantst partial motion to dismiss, we moved to 

dismiss four sets of claims: 1) the llsubstantivew challenges to 

military judgments and determinations found unreviewable in 

Specter v. Garrett ("Specter IN), 971 F.2d 936 (3d Cir. 1992); 2) 

the due process claim rejected in S~ecter I; 3) the contention 

that the Lab Commissionfs report was inadequate; and 4 )  the claim 

that the Secretary of Defense and Base Closure Commission lacked 

authority to recommend defense laboratories like Warminster for 

closure or rea1ignment.l Plaintiffs now concede, as they must, 

that Specter I requires the dismissal of their nsubstantivell 

challenges and due process claim. See Memorandum of Plaintiffs 

in Opposition to Defendantsf Partial Motion to Dismiss ("Plsf 

Dism. Opp.") at 3 n.2. 

Defendants moved to stay proceedings on a final category 
of claims -- challenges that the Department of Defense, 
Department of the Navy and Base Closure Commission violated 
certain express procedural requirements of the Base Closure Act. 
That motion has been fully briefed; defendantst reply memorandum 
accompanies this brief. 



Nevertheless, plaintiffs try to evade the holding of Swecter 

I that "substantiven challenges to actions taken by the military - 

departments and Base Closure Commission under the Base Closure 

Act are not reviewable. Plaintiffs attempt to recast some of 

their unreviewable wsubstantivew claims by baldly labelling the 

challenged military judgments and determinations made by 

defendants as llshamsll and are therefore somehow among the 

"proceduralw claims that S~ecter I held to be subject to judicial 

review. A s  shown in Section I, infra, Swecter I held only that 

allegations that defendants failed to satisfy express document 

and public hearing requirements of the Act were reviewable, 

allegations that defendants have not moved to dismiss in this 

case. In any event, plaintiffs1 designation of these claims as 

wproceduralw fails to mask the fact that their allegations 

present judicially unmanageable challenges to military judgments 

found unreviewable in Swecter I. 

Plaintiffs offer a token defense to defendants1 showing that 

they lack standing to challenge the non-binding advisory report 

of the Lab Commission, which ceased to exist nearly two years 

ago. Plaintiffs appear to retreat from the baseless request in 

their Complaint that the Lab Commissionls allegedly faulty report 

requires the Court to enjoin the closure or realignment of all 

Navy installations ordered closed or realigned by President Bush 

in 1991. Count 3, Request for Relief (c). As shown in Section 

11, infra, they fail, however, to demonstrate that the Lab 

Commission~s September 30, 1991 Report caused the injury they 



* 

claim -- loss of employment following the July, 1991 decision by 
the President to accept the Base Closure Commission's recom- 

mendation to realign Warminster. Nor does logic permit 

plaintiffs to show that voiding the Lab Commissionts report could 

possibly redress their alleged injury. 

With one remarkable exception, plaintiffs largely repeat 

arguments made in their summary judgment papers to oppose 

defendantst motion to dismiss their claim that the Lab Commission 

had exclusive authority to recommend defense labs for realign- 

ment. We will not repeat at length here arguments already made 

in opposition to plaintiffst motion for summary judgment. Yet, 

plaintiffsf assertion that the Naval Air Development Center was 

not a I1military installationI1 -- expressly defined to include 
"centersw and all Itactivities under the jurisdiction of the 

Department of Defensew -- and thus not subject to the Base 
Closure Act warrants a specific response. As explained in 

section 111, infra, plaintiffst resort to Orwellian contentions 

that a center is not a center and that an activity is not an 

activity, arguments understandably not made in their summary 

judgment brief, is stark testimony to the weakness of their 

claim. 

For these reasons, and the reasons detailed in defendants' 

memorandum in support of their motion to dismiss and in 

opposition to plaintiffst motion for summary judgment, 

defendantsf partial motion to dismiss should be granted and 

plaintiffst motion for summary judgment should be denied. 



ARGUMENT 

I. THE COURT SHOULD REJECT PLAINTIFFSt EFFORT TO RELABEL 
UNREVIEWABLE ttSUBSTANTIVE" CHALLENGES AS REVIEWABLE 
ttPROCEDURAL" ONES AND SHOULD DISMISS THESE CLAIMS. 

In Specter I, the Third Circuit reviewed the allegations 

made in the Specter Complaint, which are substantially similar or 

identical to the ones made here,2 and determined that a 

"majorityM of them were unreviewable. Specter I, 971 F.2d at 

953. Indeed, the Third Circuit found only two allegations, 

claiming violations of specific procedural requirements of the 

Base Closure Act, to be reviewable: 1) that the Secretary of 

Defense failed to make information used to prepare his 

recommendations available to the Base Closure Commission and the 

General Accounting Off ice (GAO) in violation of 5 2903 (c) (4) , 

Specter I, 971 F.2d at 952, 953 n.15; and 2) that the Base 

Closure Commission failed to hold public hearings in violation of 

5 2903(d)(1). Specter I, 971 F.2d at 9 5 ~ - 5 3 . ~  The court found 

numerous wsubstantive~ challenges to the Secretary's and Base 

Closure Commissionfs recommendations, and to the manner in which 

they were developed, to be unreviewable. S~ecter I, 971 F.2d at 

950-52. 

In an effort to avoid the concededly preclusive effect 

S~ecter I has on their "substantiveN claims in this case, see 

Indeed, paragraphs 203, 203 (B) - (H) , 205 and 205 (A) - (H) of 
the Complaint, which set forth the allegations supporting Counts 
1 and 2, are either drawn verbatim from the Specter Complaint, or 
employ language very nearly identical to that used in S~ecter. 

Plaintiffs have made similar claims here and defendants 
have moved to stay them. 



Plsf Dism. Opp. at 2 (n[c]learly, Svecter controls in this 

casew), plaintiffs recharacterize some of these claims as 

uproceduralw and thus reviewable under Svecter I. They 

continually disclaim any attempt to challenge the "meritsw of the 

Navy's, Department of Defense's or Base Closure Commissionfs 

recommendations but repeatedly assert that these recommendations 

resulted from a "shamN process. Plsl Dism. Opp. at 16-20. In so 

doing, plaintiffs attempt to expand Specter Its narrow scope of 

reviewable "proceduralff claims beyond all recognizable bounds. 

Relying on repetition rather than analysis, plaintiffs empty 

S~ecter I of virtually any meaning and claim entitlement to 

challenge precisely the military judgments and determinations 

that Specter I held to be unreviewable. 

As a threshold matter, plaintiffsf assertion that Svecter I 

held only "meritsw challenges to be unreviewable, Plsf Dism. Mem. 

at 16, is simply wrong, and their insistence that they make no 

such claims, see Plsf Dism. Mem. at 17, 19, gets them nowhere. 

Beyond simply affirming dismissal of direct challenges to the 

"meritsm of the defendants8 recommendations, the court in S~ecter 

I found unreviewable many other challenges as well, such as - 

claims that the recommendations were based on inadequate data and 

that defendants failed to apply the force structure plan and 

selection criteria properly. See SDecter I, 971 F.2d at 950-53; 

see also Cohen v. Rice, 800 F. Supp. 999, 1005-06 (D. Me. 1992). -- 
Moreover, labelling a claim as ftproceduralw does not neces- 

sarily mean that it is reviewable. The court in S~ecter I found 



several claims related to alleged errors in process to be 

unreviewable, such as that the Secretary of Defense relied on 

insufficiently documented advice and data from the Navy and that 

the Base Closure Commission did not obtain sufficient help from 

the GAO. Swecter I, 971 F.2d at 950, 952. The only vvproceduralv 

claims that the Third circuit determined to be reviewable were 

allegations that defendants violated specific procedural 

requirements of the Act to make documents available 

( S  2903 (d) ( 4 )  ) and to hold public hearings ( S  2902 (e) (2) (a) ) . 
By failing to recognize that many claims of faulty "processvv 

may present "judicially unmanageablevv issues, or issues Congress 

intended for the Base Closure Commissionfs or GAOfs review, not 

judicial review, plaintiffsf exercise in relabelling their claims 

was destined for failure at the outset. A specific examination 

of each of plaintiffsf points demonstrates that their relabeled 

claims must be dismissed.' 

Even plaintiffs apparently recognize the limits of their 
argument. In Defendantsf Memorandum in Support of Their Partial 
~otion to Dismiss ('IDefsf Dism. &fern.'@) at 10-13, defendants 
identified five unreviewable challenges against the Base Closure 
commission, see Defsf Dism. Mem. at 10, and six unreviewable 
challenges against the Secretary of Defense or Secretary of the 
Navy, see Defsf Dism. Mem. at 11, in plaintiffsf Complaint. 
Plaintiffs offer no response to defendantsf argument that claims 
4 and 5 against the Base Closure Commission (that the Commission 
adapted the Navy's recommendation despite the GAO report and that 
the Commission used unpublished selection criteria) and claims 3 
and 6 against the Navy or Secretary of Defense (that they used 
unpublished selection criteria and that the recommendation to 
realign Warminster was unwise) should be dismissed. Defendants 
assume that plaintiffs have no objection to dismissal of these 
claims. For the Court's convenience, defendants will refer to 
the remaining claims by number and by paragraph in plaintiffsf 
Complaint so that the claims defendants believe should be 
dismissed may be more easily identified. 



First, defendants moved to dismiss plaintiffsf claims, set 

forth in 9% 133-37, 203(G), 205(E), that the Navy, Secretary of 

Defense and Base Closure Commission failed to consider Warminster 

and other labs "properly . . . under the eight [selection] 
criteria." Complaint, 9 137.~ Defendants also moved to dismiss 

the similar claim advanced in 126 and 205(H) that the Navy and 

Secretary of Defense failed to base their recommendation on the 

force structure plan.6 

Aside from a claim that particular closure or realignment 

recommendations lacked military justification (an argument 

plaintiffs resort to in pages 14-15 of their brief), it is 

difficult to imagine challenges that more directly ask the Court 

to review and overturn the use of military judgment. Military 

expertise is required to apply the force structure plan and 

selection criteria to each military installation.? The 

selection criteria include, for example, four military value 

criteria to be given priority consideration in analysis, such as 

These w e r e  c l a i m  1 against the Base Closure   om mission 
and claim 2 against the Navy. Defs8 Dism. Mem. at 10-11. 
Plaintiffs defend these' claims separately, Pls8 Dism. Opp. at 16 
(claim against the Commission) and Pls8 Dism. Opp. at 18 (claim 
against the Navy). Because the claims are the same and 
unreviewable for the same reason, we respond to both arguments 
together here. 

This was claim 5 against the Navy and Secretary of 
Defense, Defs' Dism. Mem. at 11. 

Examination of the Navy's April 1991 Detailed Analysis 
supporting its Base Closure and Realignment Recommendations, 
which is over an inch and a half thick, and which defendants will 
provide upon request, should quickly dispel any thought to the 
contrary. 



current and future mission requirements and an installation's 

ability to accommodate contingency, mobilization and future total 

force req~irements.~ By asserting that defendants misapplied 

the force structure plan and selection criteria when recommending 

warminster for realignment, plaintiffs do nothing more than 

invite this court to second-guess defendantsf military judgment 

and to find that an appropriate analysis of complex military 

considerations would have yielded a different result. 

In no uncertain terms, the Third Circuit rejected the notion 

that these claims are reviewable. The court held that the "tasks 

of applying [the force structure plan and selection criteria] to 

the circumstances of each installation and of establishing 

priorities among them," requires "military and other experti~e.~~ 

Specter I, 971 F.2d at 950-51. The court concluded that review - 
of defendants' performance of these tasks "would necessarily 

present issues that are not 'judicially manageable.'" - Id. at 

951; see Cohen, 800 F. Supp. at 1005-06 (dismissing claims that 

defendants recommendations departed from selection criteria and 

the  force structure plan). The Third Circuit therefore upheld 

this Court's dismissal of identical claims made in Specter I as 

unreviewable. S~ecter I, 971 F.2d at 950-52; see also National 

Federation of Federal Emplovees v. United States, 905 F.2d 400, 

405-06 (D.C. Cir. 1990). 

The Third Circuit articulated an additional ground for 

These are just two of the eight selection criteria, which 
are reprinted in Specter I, 971 F.2d at 950 n.14. 



nonreviewablility as well. The court observed that "Congress 

anticipated that questions would be raised about the adequacy of 

the Secretary's data and analysis," S~ecter I, 971 F.2d at 951, 

and put review of these questions in the hands of the Base 

Closure Commission and the GAO, not the courts. Because 

"additional review by the courts would not contribute to public 

confidence in this part of the process," the court held that 

Congress did not intend judicial review of these issues. Id. 

In response, plaintiffs do not directly contend that such 

claims are reviewable. Rather, they claim that these allegations 

should be read in conjunction with other allegations in the 

Complaint and conclusorily assert that, so read, defendantsf 

application of the eight selection criteria and base structure 

plan was an unrevealed I1shamw or I1a procedural defect." Plst 

Dism. Opp. at 16, 18, 19. Simply relabelling an unreviewable 

ltsubstantiveM claim as one alleging a "shamn does not make it 

either "proceduralw or reviewable. In any event, plaintiffs 

cannot square their semantics with Specter I. - No meaningful 

dis t inct ion  exists between a claim that defendants failed to 

apply the selection criteria or force structure plan properly, 

found unreviewable in S~ecter I and Cohen, and an assertion that 

the analysis was superficial, perfunctory or a ltsham.lt 

Plaintiffs also cannot avoid Specter I by attempting to 

restyle their claim further to allege that the Navy failed to 

reveal the alleged "sham.I9 - See Complaint, a 133; Plsf Dism. Opp. 
at 16. In terms of reviewability, there is no distinction 



between a claim that the Navy failed to analyze an installation 

properly and that it failed to disclose the allegedly inadequate 

analysis. See Cohen, 800 F. Supp. at 1005. To prove the latter 

claim, the plaintiffs still would need to show first that the 

Navy's application of the selection criteria was flawed -- an 
assertion that cannot be reviewed -- before even reaching whether 
the Navy failed to reveal that it improperly applied the 

criteria. Dressing this substantive claim with procedural 

trappings gets plaintiffs nowhere. 

Second, defendants moved to dismiss claims made in qn 137- 

148, 163-67 that the Navy and Base Closure Commission failed to 

analyze properly defense labs generally and Warminster in 

particular, especially the cost savings associated with the 

recommended closures and  realignment^.^ These claims are 

essentially no different than the assertion that defendants 

failed to apply the selection criteria properly because cost 

savings is one of those criteria. With this claim, too, 

plaintiffs ask the Court to review the analyses and military 

judgments of the Navy and the Base Closure Commission, and to 

assess the complex evaluations required to estimate cost savings 

from the closure or realignment of certain installations rather 

than others. These claims, like those discussed above, are 

plainly unreviewable. 

Implicitly conceding that these claims should be dismissed, 

These contentions were claim 2 against the Base Closure 
Commission and claim 4 against the Secretary of Defense and Navy. 
Defsf Dism. Mem. at 10-11. 



plaintiffs assert instead that the allegation made in 3 162 -- 
that the Navy knowingly provided inaccurate data to the Secretary 

of Defense and Base Closure Commission -- is reviewable.1° Plsf 

Dism. Opp. at 17. Plaintiffs in S~ecter I made a similar claim, 

asserting that the Navy's recommendations were insufficiently 

documented and explained. Specter I, 971 F.2d at 950. The Third 

Circuit held it to be unreviewable. Id. at 950-52; see Cohen, 

800 F. Supp. at 1005 (dismissing claim that the Air Force failed 

to reveal reliance on inaccurate and inadequate data to the Base 

Closure Commission). 

Again, plaintiffs recast their substantive claim that the 

recommendation to realign Warminster was wrong because it was 

based on faulty data as a flaw in process. In any event, the 

assertion is as unmanageable as the claim dismissed in S~ecter I. 

To prove that the Navy knowingly provided inaccurate information 

to the Secretary of Defense and Base Closure Commission would 

require plaintiffs first to prove that the data was erroneous. 

The assessment of literally millions of pieces of data to 

develop the factuai basis for a base closure or realignment 

recommendation requires military judgment and expertise. To 

estimate cost savings resulting from a realignment, for example, 

requires complex determinations about which military assets will 

be relocated elsewhere, where they will be relocated, how they 

lo Paragraph 162 states that, the "faulty and inaccurate 
data the Navy knowingly provided to DOD and the Base Closure 
Commission invalidated any projected cost savings associated with 
relocating NADC." 



will be integrated into other facilities, and the means by which 

materiel and personnel will be moved and redeployed, among many, 

many other factors. 

For the Court to assess whether the Navy's cost saving 

estimate was accurate would require the Court to second-guess the 

military judgments and determinations inherent in developing the 

assumptions upon which to base an analysis, selecting relevant 

data for analysis, choosing among competing figures and analyses 

and developing models for estimating costs. In Swecter I, the 

Third Circuit held that such an effort would not only be 

judicially unmanageable, but was also one intended by Congress to 

be conducted by the Base Closure Commission and the GAO, not the 

courts. S~ecter I, 971 F.2d at 950-51. Plaintiffs' claim that 

the Navy relied on and forwarded inaccurate data should be 

dismissed. 

Finally, defendants moved to dismiss 99 203(C)-(D) of the 

~omp1aint.l' As pled, the allegation that the Base Closure 

Commission failed to facilitate the GAOfs performance of its 

duties set forth in §I 2903(d)(5) never stated a claim because 

the Commission has no statutory duty to assist the GAO. Section 

2903(d)(5) imposes duties on the GAO, not the Commission. 

Apparently recognizing that S~ecter I also found the same claim 

unreviewable, S~ecter I, 971 F.2d at 952, plaintiffs now claim 

that these paragraphs actually allege that the Base Closure 

These allegations form claim 3 against the Base Closure 
Commission. Defsl Dism. Mem. at 10. 



Commission "failed to create or transmit an administrative record 

to the GAO." Pls' Dism. Opp. at 18. 

This new claim is more far-fetched than the one actually 

pled. The GAOfs report was due to the Commission on May 15, 

1991, § 2903(d)(S)(B), and the Commission's report to the 

President was not due until July 1, 1991. 8 2903(d) (2) (A). 

Neither the Base Closure Act nor logic required the Commission to 

furnish the GAO with an administrative record. The claims 

advanced in 98 122-23, 126, 133-48, 162-67, 191-200, 203 (C) -(E) , 

203 (G) - (H) , 205 (D) - (F) and 205 (H) should be dismissed. 
11. PLAINTIFFS LACK STANDING TO CHALLENGE THE LAB COMMISSION'S 

In Count 3, plaintiffs claim that the Lab Commission 

violated 5 246 by failing to evaluate labs individually, failing 

to consider closures or realignments of labs and failing to 

conduct an independent, uncompromising study. They request that 

the Court declare its report void and not only enjoin the 

realignment of Warminster, but also all other Navy facilities 

ordered closed or realigned by President Bush in 1991.f2 

Plaintiffs' defense of their standing to assert this claim is 

singularly unpersuasive. 

Plaintiffs recognize that, to establish standing they must 

demonstrate that they have suffered actual, concrete injury in 

fact; that a fairly traceable causal connection exists between 

the injury and the conduct complained of and that the injury will 

l2 Plaintiffs appear to abandon the latter claim for 
relief. Plsf Dism. Opp. at 38. 



likely be redressed by a favorable decision. Pls' Dism. Opp. at 

37. The injury plaintiffs claim is loss of employment, but the 

cause of that injury was not the Lab Commissionfs allegedly 

inadequate report, but the President's decision to accept the 

Base Closure Commission's recommendation to realign Warminster 

and Congressf decision not to disapprove it. The Lab Commis- 

sion's advisory report, written for a purpose unrelated to and 

completed well after the President's July, 1991 decision to 

realign Warminster cannot possibly a cause of their injury. 

Plaintiffs offer two responses. First, they contend that 

defendants caused this injury by "failing to follow the 

Congressionally mandated procedures for lab consolidation or 

closure." Plsf Dism. Opp. at 38. Confusing Count 3 with the 

claim that the Secretary of Defense and Base Closure commission 

were prohibited from considering defense labs for closure or 

realignment, this non seauitur is no answer to why the Lab 

Commissionfs allegedly deficient report caused them injury. 

Second, plaintiffs claim that an ttuncompromisingw study 

would have revealed the '*truew costs of realigning Warminster and 

"might have tempered the Base Closure Commissionfs recom- 

mendations.* - Id. This response is remarkable because it 

entirely contradicts plaintiffsf principal claim that the Base 

Closure Commission had no business assessing defense labs. 

Moreover, it relies on an unsupported and illogical string of 

speculation that an "adequatett study would have revealed 

different costs of realigning Warminster; that the results of the 



September 1991 report would have influenced the Base Closure 

Commissionrs July 1991 recommendations and caused the commission 

to recommend rejection of the Secretary's recommendation to 

realign Warminster, and that the President and Congress would 

have accepted the Commissionrs recommendation not to realign 

Warminster. Such unadorned chains of speculation have no place 

in satisfying Article 111's ggcase or controversyw requirements. 

S a  Luian v. Defenders of Wildlife, 112 S. Ct. 2130, 2136 (1992). 

Furthermore, if the Court were to review Count 3 and find 

that the Lab Commission's report did not comply with § 246, it 

could issue no relief that could possibly redress plaintiffsr 

alleged injury. Voiding the Commissionrs two year old public 

advisory report cannot prevent warminsterrs realignment. Nor is 

there any conceivable basis for overturning the President's 

decision to approve the Base Closure Commissionrs recommendation 

to realign Warminster on the ground that the Lab  omm mission's 

subsequent report was flawed.13 Plaintiffs plainly have no 

standing to challenge the Lab ~ommission~s report. 

l3 Plaintiffs contend that voiding the Lab Commission 
report will prevent the realignment of Warminster "on the ground 
that the Lab Commission endorsed the Base Closure Commissionrs 
rec~mmendation.~ Pls' Dism. Opp. at 38. The point is 
mystifying. Plaintiffs do not explain how declaring the report 
void can somehow have injunctive effect on this ggendorsementw 
theory. Plaintiffsr final point that declaratory relief may 
"influence political sentimentm in favor of legislative 
reconsideration of the realignment of Warminster is not only 
grossly speculative, but reflects plaintiffsr inappropriate 
desire to use the judicial process to prompt a legislative 
outcome that they have thus far failed to achieve. 



111. THE SECRETARY OF DEFENSE AND BASE CLOSURE COMMISSION HAD 
AUTHORITY TO RECOMMEND THE REALIGNMENT OF WARMINSTER. 

Plaintiffs' response to defendants1 motion to dismiss their 

claim that the Secretary of Defense and Base Closure Commission 

had no authority to recommend Warminster for realignment is 

essentially a rehash of their summary judgment motion. 

Defendants have already responded to these arguments in their 

August 27 opposition to that motion and will not repeat those 

points here in the interest of brevity. Nonetheless, some new 

assertions made by plaintiffs warrant a brief response. 

Plaintiffs turn on its head the venerable maxim that the 

Court should give effect to the unambiguous language of a 

statute, see Neaonsett v. Samuels, 113 S. Ct. 1119, 1122-23 

(1993)' in interpreting the Act's definition of Itmilitary 

installation.I8 2910(4). As we have shown, the Act vests the 

Secretary of Defense and Base Closure Commission with express and 

explicit authority to recodend domestic Itmilitary installationsn 

for closure or realignment, !j 2903 (c) (I) , (d) (2) (A) , and 
requires the Secretary to "consider all military installations in 

the United States equally." 5 2903(c)(3) (emphasis added). For 

the 1991 round of closings, "military installationnn was, in turn, 

defined as )'a base, camp, post, station, yard, center, homeport 

facility for any ship, or other activity under the jurisdiction 

of the De~artment of Defense, including any leased facility." 5 

2910(4) (emphasis added). Defendantst determination, compelled 

by the unambiguous language of the Act, that defense labs like 

Warminster are I8military  installation^^^ subject to the Act is 

16 



worthy of substantial deference. Good Samaritan Hos~ital v. 

Shalala, 113 S. Ct. 2151, 2159 (1993). 

True to its intent to cut wasteful defense spending, 

Congresst definition of Ifmilitary installationIt is enormously 

broad. Plaintiffs nevertheless advance the stunning claim, never 

made before expressly, that the Naval Air Development Center 

Warminster was neither a llcenterw nor an I1activity under the 

jurisdiction of the Department of Defense." Pls' Dism. Mem. at 

24-25. Excising camps, posts, stations, yards and homeport 

facilities from the statute, plaintiffs assert that "centersn 

only refers to "base-type facilitiestfl and further write "other 

a~tivit[ies]~~ out of 6 2910(4) by implying that it overlaps the 

enumerated facilities in the statute. 

It is one thing to argue that expansive, unambiguous 

statutory language should yield to clear legislative intent or 

compelling public policy considerations, although even such 

arguments prevail in only the "most extraordinary circum- 

stance[~].~ Estate of Cowart v. Nicklos Drillina Co., 112 S. Ct. 

2589, 2599 (1992). It is quite another to claim that the 

Warminster center is not a center and that defense labs -- known 

'' Plaintiffs seem to suggest that by including the term 
"other activity under the jurisdiction of the Department of 
Defensew in § 2910(4), Congress was merely confirming its intent 
that only large llbase-typeM facilities be subject to the Act. To 
the contrary, Congress' intent that the Act be nearly all- 
encompassing is reflected in the express exception only for small 
facilities, 5 2909(c)(2), an exception that would have been 
unnecessary if plaintiffst interpretation were correct. 



as Research, Development, Test and  valuation activities1' -- 
are not Defense Department activities without a shred of 

legislative history, overriding policy rationale or logic to 

support it. Plaintiffst assertion that "military installationw 

encompasses only an undefined group of "base-type facilities,'I is 

utterly meritless. l6 

Because the Base Closure Act so clearly encompasses defense 

labs, plaintiffst entire argument consists of a quest for an 

unwritten, implied exception to the Act's express coverage for 

defense labs. Plaintiffs attempt to find refuge in principles of 

statutory construction which offer them no solace because such 

maxims apply only when ambiguity exists. In arguing that the 

specific statute prevails over the general, Plst Dism. Opp. at 

25-26, plaintiffs overlook that the Base Closure Act narrowly 

deals with only closures and realignments while 5 246 allows the 

Lab Commission to study a host of general issues relating to 

defense labs. Further, while contending that statutes must be 

harmonized if possible, Plst Dism. Opp. at 26-27, plaintiffs tear 

defense labs from the Base Closure Act's express scope. 

At bottom, the thrust of plaintiffst argument is that, if 

l5 - See Navy Detailed Analysis, a portion of which was 
provided as Attachment 4 to Defendantst Opposition to Plaintiffst 
Motion for Summary Judgment. 

l6 Plaintiffs make no effort to square their contention 
with Congresst subsequent amendment of 5 2910(4) to exclude 
retroactively Army Corps of Engineers installations. Pub. L. No. 
102-190, 5 2821(h)(l), 105 Stat. 1546 (1991). &g Defst Dism. 
Mem. at 18-19. If Congress intended Itmilitary installationN to 
include only "base-type" installations, such an amendment would 
have presumably been unnecessary. 



defense labs could be recommended for closure or realignment in 

the Base Closure Act process, 8 246 and the Lab Commission report 

would be meaningless. Plaintiffs discern a conflict between the 

Base Closure Act and § 246 that requires the Base Closure 

Commission's express authority to recommend defense labs among 

other military installations for closure or realignment for the 

President's statutorily required review and action to be 

impliedly displaced by the Lab Commission, charged only with 

issuing a nonbinding advisory report on labs in general to the 

Secretary of Defense and to Congress to do with as they wish. 

In reality, the Lab Commission served two important purposes 

which are easily harmonized with the Base Closure Act. 

First, the Lab Commission's report on the structure and 

organization of defense labs was intended provide advice and 

information to Congress that could possibly serve as a basis for 

future broad-based Congressional action on defense labs if 

Congress determined such action was appropriate. That intent is 

plain from the legislative history: "[the Lab Commission] will 

provide the Committees on Armed Services of the Senate and the 

House of Representatives with a critical assessment of the 

Department [of Defense's] findings [on reorganizing defense lab 

structure] and may suuuest alternative actions for consressional 

consideration." H. Conf. Rep. No. 101-923, lOlst Cong. 2d Sess. 

563 (1990), re~rinted in U.S. Code Cong. & Admin. News 3110, 3135 

(emphasis added). Far from nullifying 5 246, the Base Closure 

Act did not in any way prevent the Lab Commission from doing 



precisely what Congress intended -- writing a report for their 
consideration. How Congress wished to act on the report, if at 

all, was and is entirely up to it to decide. 

Second, the Secretary of Defense could, if he chose, 

consider the Lab Commission's report in preparing his 1993 or 

1995 round of base closure and realignment recommendations. The 

Base Closure Act calls for three rounds of closure recom- 

mendations in 1991, 1993 and 1995. Preparations for the 1993 

round began in the fall of 1991. The Lab Commissionls September 

1991 report on defense labs would thus be a timely addition to 

the Secretary's renewed efforts to make further closure and 

realignment  recommendation^.^^ 

Plaintiffs1 quest for statutory harmony is easily satisfied 

by simply giving effect to the plain language Congress used in 

the Base Closure Act and in 1 246. Congress simply intended the 

Commissions to write different reports on different issues for 

different purposes to different recipients. No conflict exists 

between them. In contrast, plaintiffs1 request that the Court 

sever a substantial part'of the Base Closure Commission's express 

jurisdiction would, if granted, undermine the Base Closure Act's 

l7 It is noteworthy that the Lab Commissionls Chairman 
testified before the Base Closure Commission that the Lab 
Commission did not have exclusive jurisdiction to recommend 
closures and realignments of defense labs. See Attachment 5 
(Testimony of Chairman Adolph, June 7, 1991). The Lab 
Commissionfls position was that the Base Closure Act required the 
Base Closure Commission to make recommendations regarding defense 
labs and that the Lab ~ommission~s report could be part of the 
Secretary of Defense's consideration for his 1993 and 1995 
recommendations under the Base Closure Act. 



objective to effectuate a comprehensive set of closures and 

realignments of military installations. The Court must instead 

read the Act as Congress wrote and intended it, not as plaintiffs 

wish it had been written. 

CONCLUSION 

For the foregoing reasons, plaintiffst motion for summary 

judgment should be denied and defendantst partial motion to 

dismiss should be granted. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICHAEL J. ROTKO 
United States Attorney 
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MR. ADOLPH: Mr. Chairman, I am Pete Adolph. I have 

a brief statement. In May, I was designated by the Secretary 

of Defense to perform the duties of the Director of Defense in 

Research and Engineering until a new Director is appointed, 

And of course in that capacity, 1 am also Chairman of the 

Federal Advisory Commission on Consolidation and Conversion of 

Defense R&D labs. We have already introduced Dr. Steve 

Ximmel, who is the Executive Director; Colonel Larry Hourcle, 

who is a member of the DOD General Counsel, and he has been 

working base closure and realignment issues; and also Mike 

Heeb, who is the Executive Secretary. 

I know you are aware that consolidation, conversion 

and realignment of the Defense laboratory system has been the 

subject of intense study since the summer of '89,  when the 

Deputy Secretary of Defense established the Defense Management 

Review of Laboratory Consolidation Working Group. This office 

of the Secretary of Defense and tri-service working group 

studied various Management alternatives in addition to 

closures, consolidations and realignments. I w a n t  to 

emphasize that these studies were in the final stages when 

Congress directed the Secretary to establish a  omm mission on 
laboratory consolidation and conversion to review the health 
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1 1  and effectiveness of the Defense laboratories, using the 

2 1 Defense Management studies as a starting point, and to make 

3 1 recommendations to the Secretary on means to improve the 

6 1 review. Dr. Hertzfeld, who is the former director of the 

4 

5 

operation of the laboratories. 

The Federal Advisory Commission has initiated its 

7 

8 

11 I the services under consolidation plans. The Base Closure 

Defense Research and Engineering, 'chaired the Commissionfs 

first two meetings -- which consisted primarily of information 
9 

10 

l2 I Office has briefed the  omm mission on the Secretary's proposal 

gathering and policy decisions -- and I chaired a part of the 
third meeting. The Commission has been briefed in detail by 

l3 1 for the Base Closure and Realignment Commission. 

l4 1 Our Commission has been briefed on the lab demo 

15 1 program, and they have interviewed staff from the House and 

16 I Senate Armed services Committee and the Congressional Research 

l9 1 Commission, and the Commission will meet our mandated 30 

17 

18 

Service to become better acquainted with the history and 

origins of the Congressional action that created the 

22 1 that the Commission will not be able to provide advice before 

20 

21 
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The Department is certainly aware of the concerns 



recommendations. However, the Department must conform to the I 
reporting dates established by Congress for the Base Closure 

Realignment  omm mission. As you know, the Secretary of Defense I 
transmitted his recommended closures and realignment to your 

Commission and the Congress in April. The Defense Base 

Closure and Realignment Act of 1990 requires that the 

Department, and I will quote: "consider all military 

installations inside the United States equally." To comply 

with this legislation, the Defense laboratories were not 

excluded from the Department's review of bases for closure or 

realignment. 

Budget realities require the Department to begin 

implementation of the major components of this restructuring, 

including laboratory consolidation during fiscal '91. For 

example, the Budget Enforcement Act of 1990 reduces the 

Department's total obligation authority by over 20 percent. 

In addition, the Defense Authorization Act mandates the 20 

percent reduction in the acquisition work force, 

To achieve these mandated reductions, the Department 

and the services must begin implementation this year. If the 

Department were to wait for the Advisory  omm mission on 

Diversified Reportinq Services, Inc. 
1511 K STREET. N.W. SUITE 643 

WASHINGTON. D.C. 20005 

(202) 628-2121 



Laboratory Consolidation to report to the Secretary o f l  
Defense, then any laboratory realignment actions that exceed 

the thresholds of the Base Closure and ~ealignment Act would 

have to wait until late 1993 before they could be implemented. 

This would seriously reduce the ability of the Department to 

manage the required reductions. The recommendations of the 

Laboratory consolidation r om mission will be available for 

consideration in the ,93 and ' 9 5  rounds of closure and I 
realignment decision. 

Mr. Chairman, that completes my prepared remarks. 

CHAIRMAN COURTER: Let me ask you the following I 
question, and I know that others will have questions as well: I 
Did the Executive Director have anything to add to that, let 1 
me just ask? I 

DR. KIMMEL: No, sir. I 
CHAIRMAN COURTER: The chairman spoke for the I 

I 
Executive Director, I see. I 

So, you -- Basically, if I can interpret your I 
testimony, you take the position that, number one, clearly I 
your reading of the applicable statutes mandates that we take 1 

I 
up laboratories because of the language saying we had to, and 1 
we are to take all bases equally, no exception for labs; that 1 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U.S. REP. JAMES C. GREENWOOD, 
et al., -- 

Plaintiffs , 

V. : CIVIL ACTION NO. 92-CV-5331 

JOHN H. DALTON, Secretary 
of the Navy, g& d., 

Defendants. 

PLAINTIFFS' REPLY MEMORANDUM IN 
FURTHER SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

Plaintiffs1 motion for summary judgment seeks to 

prevent defendants (sometimes referred to herein as the "Govern- 

ment") from taking any action to realign or relocate the NAWC 

based on the Base Closure Commission's 1991 recommendations to 

the President on the ground that the Base Closure Cormission - -  

established by Congress to deal with military bases, not labs - -  

usurped the authority Congress specially and specifically vested 

in the Lab Cammission to consider and determine a schedule for 

lab consolidation and closure. 

The Government has now twice tried to convince this 

Court that the Base Closure Commission's inclusion of defense 

laboratories in its 1991 recommendations to the President was 

lawful. However, neither of the Government's memoranda has 

sensibly explained why Congress would have established the Lab 

Commission and directed it to consider consolidation or closure 



of labs and to determine a proposed schedule for such consolida- 

tion or closure, which Congress then would consider on a flexi- 

ble, case-by-case basis, when - -  as the Government asserts - -  

Congress supposedly intended that labs be dealt with by the Base 

Closure Commission and submitted to Congress on an all-or-nothins 

basis. Of course, there is no sensible explanation for so 

bizarre a statutory scheme as the one the Government argues for 

here, and none is provided by defendants. I 

Instead, the Government's entire argument hinges on a 

reading of the Base Closure Act that makes no sense and is 

contrary to settled law. Moreover, the Government now explicitly 

concedes a number of points that make clear that Congress plainly 

intended the Lab Commission to deal with issues relevant to the 

future of labs, including consolidation or closure by a process 

separate and apart from the apparatus Congress put into place to 

deal with bases. Therefore, the Government's own filings confirm 

that summary judgment for plaintiffs is in order. 

1. The NAWC is not a "military installation." 

Relying on the time-honored device of claiming that the 

opposing party supposedly has "concededw an argument that plainly 

has no merit, the Government asserts (at 5) that plaintiffs 

"essentially concedeff that the NAWC, by definition, is a "milita- 

ry installation." The Government is wrong. Plaintiffs do not 

concede, llessentiallylf or otherwise, that the NAWC is a "military 

installation," as that term is defined in the Base Closure Act. 



Indeed, we already have made clear that the Govern- 

ment's contention that labs fall within the definition in 

§ 2 9 1 0 ( 4 )  of "military installation" fails for two reasons. 

First, the supposedly catch-all language of § 2910(4) relied on 

by the Government ("or other activity under the jurisdiction of 

the Department of Defense"), and the use of the term "center," 

must be read in the context of the type of facilities specifir6-L- 

ly denominated in 5 2910(4) - -  "base," ucarnp," "post," "station," 

"yard," "homeport facility for any ship." All are base-type 

facilities, in no way similar to labs. The phrase "or other 

activity under the jurisdiction of the Department of Defense," as 

well as the use of the generic term "center," must therefore be 

read as including only such base-type facilities. Indeed, if the 

"other activityt1 language were read as broadly as defendants 

suggest, it would make the specific delineation of bases, camps, 

etc., in § 2910(4) totally redundant. 

Furthermore, § 2910 ( 4 )  must be read in conjunction with 

the L a b  Commission Act. Because the Lab Commission Act specifi- 

cally'deals with i s sues  involving labs, including consolidation 

and closure, the use of the general tern "military installation" 

in the Base Closure Act does not overcome the specific grant of 

authority over consolidation and closure vested in the Lab 

Commission. See Fourco Glass Co. v. Transmirra Products Corn., 

353 U.S. 222, 228-29 (1957) . 



2. The Government's explicit concession that 
"[tlhe Base Closure Commission and the Lab 
Commission processes were entirely separate 
and distinct and directed toward different 
endsn confirms the conclusion that the Base 
Closure Commission lacked authority to deal 
with labs. 

The Government's papers concede (p. 10) that the Lab 

Commission and Base Closure Commission processes "were entirely 

separate and distinct and directed toward different ends." More- 

over, the Government concedes (pp. 10-11) that the decision- 

making authority retained by Congress under the two statutes was 

entirely different. Conceding these points, the Government, 

nonetheless, argues (p. 10) that I t .  . . there is no reason why 

Congress did not intend exactly what it wrote into law - -  that 

the Base Closure Commission recommend military installations, 

including defense labs, for closure or realignment to the Presi- 

dent and, at the same time that the Lab Commission conduct its 

overall study of defense labs for the Secretary of Defense and 

Congress." 

Of course, there is a very good reason why Congress did 

not intend the result that the Government argues for - -  it defies 
common sense. The Government offers no conceivable reason why 

Congress would have enacted an entirely separate and distinct 

process for labs, by which Congress retained flexible decision- 

making authority, if Congress intended that process to be wholly 

ignored so that the Base Closure Commission could deal with labs 



that included bases.' Stated simply, this Court should not 

interpret the statutury scheme in the ludicrous manner proposed 

by the Government 

3. The clear intent of Congress in enacting the 
Lab Commission Act was to preserve its 
flexible decision-making over labs rather 
than have labs treated as part of the all-or- 
nothing process established in the Base 
Closure Act to overcome the political dead- 
lock over base closures. 

The Government correctly observes (p. 7 )  that "the Base 

Closure Act represents a landmark political compromise" and that 

(p. 1) "The [Base Closure] Act is a comprehensive effort to 

effectuate the closure or realignment of unneeded military 

fa.cilities after years of political gridlock that halted such 

cost saving measures." To achieve its "political compromiseI1~ 

under the Base Closure Act Congress relinquished any flexible 

decision-making authority in the base closure process, enacting 

an all-or-nothing approach to its ratification or rejection of 

the Base Closure Commission's recommendations in order to avoid 

further "political gridlock." 

Congress, however, made plain that it did intend to 

relinquish its flexible decision-making power over labs. In- 

stead, in enacting the Lab Commission Act, Congress was careful 

to preserve its flexible decision-making authority. As the 

Government itself concedes (pp. 12-13), "The Legislative history 

1 On page 3 of its Opposition, the Government notes that 
"bills introduced in Congress to create an exception in the 
[Base Closure] Act for defense labs died in Committee" - -  a 
peculiar argument in light of the Congressional decision to 
adopt an entirelv seoarate statutory scheme for labs. 



G~vernment itself concedes (pp. 12-13). "The Legislative history 

of § 246 demonstrates that Congress intended the Lab Commission 

to assess the Defense Department's evaluations of defense lab 

reorganization and to 'suggest alternative action for congres- 

sional consideration.'" Of course, if Congress had intended that 

labs be included in the Base Closure Commission's recommendation 

which Congress could only accept or reject en bloc. there would 

be no "alternative action for congressional consideration." 

Clearly, by agreeing that Congress intended that it be able to 

consider "alternative actionf1 for labs, the Government has agreed 

that labs should not have been included in the Base Closure 

Commission process. 

For all the reasons set forth in plaintiffsf prior 

memoranda and above, plaintiffs respectfully request that judg- 

ment be entered in their favor. 

- _  
I 

ete? >Greenberg 
I.D. No. 12562 
Nicole Reimam 
I.D. No. 57707 
Attorneys for Plaintiffs 

SCHNADER, HARRISON, SEGAL & LEWIS 
1600 Market Street, Suite 3600 
Philadelphia, Pennsylvania 19103 
215-751-2144 

Of Counsel. 

Dated: September 10, 1993. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U.S. REP. JAMES C. GmENWOOD, 
et a., - 

Plaintiffs, 

V. : C I V I L  ACTION NO. 92-CV-5331 

JOHN H .  DALTON, Secretary 
of the Navy, & ial-, 

ORDER 

AND NOW, this P t 4 d a y  of OCrOdKQ - 
upon consideration of defendants' Motion for P a r t i a l  Stay, and 

plaintiffst Response thereto; 

I T  IS HEREBY ORDERED that defendantst ~ o t i o n  for 

P a r t i a l  Stay is DENIED. 

&gL Ronald . Buckwalter, J. 

ENTERED: - d,id/kp 
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IN THE UNITED STATES D I S Y " 1 C T  COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA DRAFT 

REP. JAMES C .  GREENWOOD, 1 
!?& al.,, 1 

P l a i n t i f f s ,  
1 
1 
1 

v .  ) c i v i l  Action No. 92-CV-5331 

J O H N  H. DALTON, S e c r e t a r y  
1 

of t h e  Navy, & aJ., 
1 
1 

D e f e n d a n t s .  
1 
1 

ANSWER 

Defendan t s  h e r e b y  answer  t h o s e  a l l e c l a t i o n s  s e t  f o r t h  i n  

P l a i n t i f f s '  Complaint  f o r  D e c l a r a t o r y  Juclyment and I n j u n c t i v e  

R e l i e f  ( t h e  "Compla in t t ' )  whj .ch c le fendar~ts  d i d  n o t  move t o  d i s m i s s  

i n  t h e i r  P a r t i a l  Motion t o    is miss, f i l e d  J u l y  2 1 ,  1 9 9 3 .  

De fendan t s  do  n o t  here answer  t h e  remaining allegations o f  t h e  

Complaint  because a mot ion  t o  dismiss  t hose  c l a i m s  p u r s u a n t  to 

Fed.  R .  C i v .  P. 1 2  (b) ( 6 )  h a s  been timely f i l e d  and p e n d i n g .  

F i r s t  Defense  

The allegations a n s w e r e d  he r e  fail t o  s t a t e  c l a i n . 1 ~  upon 

w h i c h  r e l i e f  can be g r a n t e d .  

Second D e f e n s e  -.---.-- 

The Court lacks j u r i s d i c t i o n  to r e v i c w  the a l l e g a t i u r l s  

answered here.  

P l a i n t i f f s  l a c k  s tandi .ng  o p u r s u e  the a l l e g a t i o n s  a n s w e r e d  

1, ii C b l ( i ~  eaid :) "ere - j, 11L11 I 7 
F o u r t h  Defense - - --- --. 

Gerald C a n n ,  former Assistant S e c r e t a l - y  o f  t h e  N a v y ,  and  t h o  
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former  mbers of t h e  1991 Defense  Base Closure and Realignment 0 
commission, James A. Coul- te r ,  W i l l i a m  L .  B a l l ,  111, Howard H. 

Cal laway,  Duane H .  C a s s i d y ,  Arthur L e v i t t ,  Jr . ,  James C .  Smith, 

11, and Rober t  D .  S t u a r t ,  Jr. a r e  n o t  proper  p a r t i e s  t o  t h e  

c l a i m s  answered here .  

F i  f t h  Defense -.-- -.- 

D e f e n d a n t s  s p e c i f  i c . a l l y  a n s w e r  p a r t  i c u l a r  numbered 

p a r a g r a p h s  of  p 1 a i n t i . f  f s '  C o m p l a i n t  a s  f (1110~s. The numbered 

paragraphs n o t  answered a r e  t h o s e  which i ~ d v a n c e  f a c t u a l  

a l l e g a t i o n s  o r  c l a i m s  t h a t  d e f e n d a n t s  p r e v i o u s l y  moved t o  

d i s m i s s :  

1. To t h e  e x t e n t  t h a t  this paragraph a d v a n c e s  a l l e g a t i o n s  

which d e f e n d a n t s  have  n o t  moved to dismiss, defendants deny  these  

a l l e g a t i o n s .  

6 .  T h i s  paragraph . summar izes  p l a i n t i f f s f  requests  and 

b a s i s  f o r  r e l i e f  t o  which no r e s p o n s e  is r e q u i r e d .  

7 .  To  the e x t e n t  t h a t  t h i s  p a r a y r a l ~ h  a d v a n c e s  a l l e g a t i o n s  

which  defendants have  n o t  moved t o  d i s m i s s ,  d e f e n d a n t s  deny t h e s e  

allegations. 

8 .  T h f s  paragraph sl.immarizes p l a i n t i f f s r  r e q u e s t s  and 

b a s i s  f o r  r e l i e f  t o  which no response is required. 
C" I ( C ~ ( Y  

9. Defendants deny that Peter H .  Kcstmayer i s  a Un i t ed  

h 
S t a t e s  R e p r e s e n t a t i v e .  Defendan t s  a r e  w i t h o u t  knowledge o r  

i n f o r m a t i o n  s u f f i c i e n t  t o  form a belief as t o  t h e  p r e s e n t  t r u t h  

of t h e  r ema in ing  a l . l e g a t i o n s  i n  t h i s  paragraph.  

10-11-. A d m i t .  [ I assulne soit~eone knows w h e r e  Specter and 
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Wofford l i v e . ]  

12-17. D o e s  the Navy have any infc1,rmation to respond to 

these allegations?? 

18 -20 .  Denied [I: assume Cann i s  out.] 

3 4 .  Defendan t s  deny t h e  a l l e g a t i o n s  made i n  t h i s  paragraph,  

b u t  ave r  t h a t  t h e  De fense  Base C l o s u r e  and Realignment Commission 

is an  i n d e p e n d e n t  commission with d u t i e s  s p e c i f i e d  in the Defense  

Ease Closure and Real ignment  A c t ,  a s  amended. Pub. L. N o .  1.02- 

510, Title X X J X . '  

36-40. Denied. 

4 1 .  A d m i t .  [ i f  a n s w e r  i s  f i l . e d  before end of first session 

of 103rd C o n g r e s s . ]  

4 2 - 4 3 .  These a l l e g a t i o n s  set forth statements of law to 

which no response is r e q u i r e d .  I n s o f a r  a; a r e s p o n s e  i s  deemed 

r e q u i r e d ,  d e f e n d a n t s  deny t h a t  this C o u r t  has  j u r i s d i c t i o n  o v e r  

the a l l e g a t i o n s  answered here and admi t  t h a t  venue i s  p r o p e r  i n  

this District. 

4 4 - 5 6 .  NAVY TO ANSWER ALLEGATIONS 

5 7 - 5 8 .  I LOOKED IN THIS ACT AND DID NOT SEE A REFERENCE 

TO THE LABORATORY DEMONSTRATION PROGRAM. DID I MIS8 IT? 

5 9 - 6 2 .  NAVY TO ANSWER ALLEGATION6 

6 3 .  De fendan t s  a r e  w i t h o u t  knowledge o r  i n f o r m a t i o n  

sufficient to form a belief as to,the t r u t h  of the allegativn 

I T h i s  and  a l l  f o l l o w i n g  c i t a t i . o n s  tc t h e  Base c l o s u r e  A c t  
a r e  t o  p r o v i s i o n s  of t h e  1 9 9 1  version of tlie Act at issue i t 1  t h i s  
case rather t h a n  subsequent amended vers io l l s  of t h e  ~ c t .  
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made i n  t h i s  paragraph because t h e  a l l e y a t i o n  o f f e r s  no f a c t u a l  

basis t h a t  allows d e f e n d a n t s  t o  u n d e r s t a n d  t o  what p l a i n t i f f s  a r e  

r e f e r r i n g .  

77-78 .  These  paragraphs characterize t h e  p r o v i s i o n s  of 

t h e  1988 base  c l o s u r e  legislation t o  which no  response  is 

r e q u i r e d .  The Court is referred to Pub,  L. No. 100-526 f o r  a 

comple t e  s t a t e n l e n t  of its ternis and prov. is ions .  

81 .  Defendants  admit that t h e  Secrt::tary of Defense i n c l u d e d  

Naval research, deve lopment ,  t e s t i n g  and e n g i n e e r i n g  f a c i l i t i e s  
1 

among h i s  r e c o ~ n m e n d a t i o n s  for base closul-es and r e a l i g n m e n t s ,  

submitted t o  t h e  Base C l o s u r e  Commission on April 1 2 ,  1991. 

Defendants  aver  t h a t  the t e r m  "Base C l o s u r e  L i s t "  was crea ted  by 

p l a i n t i f f s ,  n o t  t h e  d e f e n d a n t s .  

1 8 2 .  Defendants admi t  t h a t  the Secretary o f  Defense  

recomlnended N A D C  f o r  r e a l i g n m e n t .  

8 3 .  Defendants admit t-hat the Secretary o f  Defense  issued 

his recommendations f o r  base closures and r e a l i g n m e n t s  p u r s u a n t  

to the Defense Base Closure and Realignment Act of 1390 ,  Pub. L.  

No. 101-510, ~ i t l e  X X I X ,  5 2903(c)(1) alld that the Base Closure 
/99D 7 

Act was p a r t  of t h e  Defense Authorization A c t  of [year]. 

91-94 .  A d m i t .  [Note: t h e  allegations made i n  qfl 9 2 - 9 4  

are drawn almost verbatim from the 1991 Commission report.] 

95.  Defendan t s  admit t h a t  t h e  B a s e  Closure A c t  of 1990 

e s t a b l i s h e d  a new independent  commission called the Defense Base 

Closure and Real icjnrnent C o m n ~ i s s i c ~ n .  D e f  en..-?ants deny that the 

r e m a i n d e r  of t h e  pd ray raph  i s  a complete and a c c u r a t e  summary of 
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the Base Closure C o m m i s s i o n ' s  r e s p o n s i b i l i t i e s .  The Court is 

r e f e r e d  t o  5 5  2 3 0 3 ( d ) ( 2 ) - ( 4 )  of the Base Closure A c t  of 1990 for 

a statement of the Commission's s t a t u t o r y  d u t i e s .  

96. T h i s  paragraph summarizes several provisions of t h e  

Base C l o s u r e  Act to which no response is r e q u i r e d .  The C o u r t  is  

r e f e r r e d  to the Act for a complete s t a t e m e n t  o f  its t e r m s  and 

p r o v i s i o n s .  

97, NAVY NEEDS TO CHECK ON THIS. 2: DON'T HAVE THE DOD 

REPORT. 

9s .  T h i s  paragraph s u m m a r i z e s  and c :haracter izes  p r o v i s i o n s  

of the Base Closure Act to which no respcnse is r e q u i r e d .  The 

C o u r t  is referred t o  5 5  2903(d)(5) for t h e  A c t ' s  p r o v i s i o n s  o n  

t h e  GAO. 

99- TRUE??? 

100 .  T h i s  paragraph summarizes and c h a r a c t c r i 2 e . s  p r o v i s i o n s  

of the Base Closure Act to which no response is required. The 

Court is referred to 5 5  2303(d) (5) for th,? Act's provisions on 

the GAO. 

101. SEE # 9 7 .  

1 0 2 .  Defendants deny  the allegations i n  this paragy-aph, but 

aver t h a t  the July 1, 1931 Report to the ] ' r e s i d e n t  by t.he Base 

Closure Commission s t a t e d ,  among o t h e r  t h j n g s ,  at page 1-3 t h a t  

. . . GAO has been an integral part of the process." 

103. Defendants  admit t h a t  t h e  Rase C l o s u r e  A c t  cif 1990  

established a new i .ndependent commission ca l - led  the Defense Base 

c l o s u r e  and Realignment Comnrission. D e f e n d a n t s  d e n y  t h a t  the 
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remainder of the paragraph is a compl.ete and accurate summary of 

the Base C l o s u r e  ~ o m m i s s i o n ~ s  r e s p o n s i b i l i t i e s .  The  Cour t  i s  

refered t o  5 5  2903 (d) (1.) - ( 4 )  o f  t h e  Base C l o s u r e  Act of 1990  f o r  

a s t a t e m e h t  o f  t h e  Conuniss ionrs  s t a t u t o r y  d u t i e s .  

104. This  paragraph sunlmarizes and ,:haracterizes provisions 

of t h e  Base C l o s u r e  A c t  to which no  response is required. The 

Cour t  is r e f e r r e d  t o  5 2 9 0 2 ( c )  f o r  t h e  A c t ' s  provis ions  on t h e  

appointment o f  members of t h e  B a s e  Closure Commission. 

105-06. Admit.  

1 0 7 .  C O M M I S S I O N  T O  ANSWER 

108.  Thi .s  paragraph summarizes  prov:i.aions of the B a s e  

C l o s u r e  A c t  t o  which no r e s p o n s e  is r e q u i r e d .  The C o u r t  is 

referred t o  9 2902(f) r e g a r d i n y  v a c a n c i e s  on t h e  Base Closure 

 omm mission. 

109. COMMISSION TO ANSWER 

110. Denied. 

111. Defendan t s  deny t h a t  t h e  p r o c e d u r e s  l i s t e d  i n  t h i s  

paragraph were t h e  o n l y  ones esta21.l.ished or employed by the B a s e  

C l o s u r e  Commission to gather evidence to r e v i e w  the Secretary of 

D e f e n s e ' s  recommendat-ions. Defendants, h43waver, aver  t h a t  t h e  

Base C l o s u r e  Commission conduc ted  xx [ t h e  report lists 14 

hearings, including deliberations, so the number 15 may not be 

right -- the Commission should check] p u b l i c  hearings i n  

W a s h i n g t o n ,  D .  C .  t o  receive i n f o r m a t i o n  f l - o m  t h e  Defense  

Department-, l e g i s l a t o r s  and others; t h a t  t.he Rase Closure 

Commiss ion  conduc ted  1 4  r e g i o n a l  h e a r i n g s  t o  o b t a i n  pub1  i c  
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comment; that Commissioners visited many of the i n s t a l l a t i o n s  and 

t h a t  t h e  Commissionfs s t a t f  reviewed the m i l i t a r y  services' 

processes and data. 

112.  his paragraph su~nrnarizes provisions of t h e  B a s e  

Closure Act to which no response  is required. The Court is 

referred to 5 5  2903 (d) (2) , (3) for the Atzt's provisions the 

tinling and con ten t  of t h e  Base Closure Commissionrs report. 

113. This paragraph summarizes and characterizes provisions 

of the Base Closure Act to which no response is required, The 

Court is referred to 5 5  2 9 0 3 ( a ) - ( c )  f o r  ; I  p a r t i a l  statement of 

the Secretary of Defense's responsibi1it:es under the A c t .  

114. This paragraph summarizes and characterizes provisions 

of the Base Closure Act to which no rsspcsnse  is required. The 

Court is referred to 5 29@3(b) regarding the Secretary of 

Defense's responsibilities over selectioc criteria. 

215. This paragraph summarizes provisions ot the Base 

Closure Act to which no response is required. The Court is 

referred to § 2303(b) (1) for a statement o f  the Act's 

requirements regarding publication of the Secretary of Defensefs 

proposed selection criteria. 

1 1 6 .  CHECK ON THE DATE 

117. Defendants are w i t h o u t  knowledyt? or information 

sufficient to form a b e l i e f  a s  t o  t h e  tru9:h of t h e  a l l e g a t i o n s  

made i n  t h i s  paragraph b e c a u s e  the terms "closelytf  and "notable" 

are  ambiguous and u n d e f i n e d .  

118. Defendants admit that criteria I 1) - ( 4 )  and (6) - (8) were 
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among the s e l e c t i o n  c r i t e r i a ,  but a v e r  that c r i t e r i a  ( 5 )  l i s t e d  

by p l a i n t i f f s  should  read " the  economic impact o n  l o c a l  

communi t i e s . "  

119-121. NAVY TO ANSWER. 

124, CHECK WHEN DOD PUBLISHED THE FINAL CRITERIA.  

Defendalrts admit t h a t  Congress  d i d  n o t  d isapprove the  Secretary 

of Defense ' s  final selection criteria by joint resolution on or 

before March 15, 1 9 9 1 .  

1 2 5 .  T h i s  paragraph summarizes and c h a r a c t e r i z e s  provisions 

in t h e  Ease C l o s u r e  A c t  t o  which no r e s p o n s e  i s  r e q u i r e d .  The 

C o u r t  is  r e f e r r e d  t o  5 5  2903  ( a )  , (c) which describes the 

Secretary of Defense's r e s p o n s i b i l i t i e s  c:onr:er-ning t h e  force 

structure plan. 

138-148 NAVY TO COMPLETE 

149-50. T h i s  paragraph summarizes a n d  characterizes a 

provision o f  the Base Closure Act to whic:h no r e s p o n s e  i s  

requi red .  The C o u r t  i s  r e f e r r e d  t o  5 29C13 ( d )  ( 5 )  for a statement 

of GAO's responsihiltics. 

1 5  1. NAVY TO COMPLETE 

1 5 2 - 6 1 .  These a l l e g a t i o n s  summarize and  characterize a 

public GAO report to which no response i~ required. The Court is 

r e f e r r e d  to t h e  GAO r e p o r t ,  which speaks  f o r  itself. 

168. Denied. 

163 .  This allegation characterizes the r e a s o n  why congress  

a l l e g e d l y  enacted l e g i s l a t i o n  t o  which  no r e s p o n s e  is r equ i r ed .  

The C o u r t  i s  r e f e r r e d  t o  t h e  l e g i s l a t i v e  history of the Base 
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Closure Act for a colnplete statement of Congress' stated reasons 

for enacting the A c t .  

170. This allegation summarizes and characterizes provisions 

of the Base Closure Act to which no response is required. The 

Court is referred to § 2 9 0 2 ( e )  which deals with the meetings of 

the Base Closure  omm mission. 

171-74. COMMISSION TO ANSWER 

175-77. Denied. 

178-80. COMMISSIONTO ANSWER 

181. Defendants admit that the Base Closure Commission 

submitted it-s Report to the President on July 1, 1931 .  

203 (B) . Denied. 

203 (F) . Denied. 

2 0 5  ( A )  - ( C )  . Denied . 
205 (G) . Denied. 

The remainder of plaintiffs1 Complaint contains their prayer 

for relief and not averments of fact to which an answer is 

required, but insofar as an answer may be deemed required, 

defendants'cleny t h a t  plaintiffs are  entitled to t h e  rel-ief prayed 

fo r  or to any relief whatsoever. 

Defendants hereby specifically deny a n y  and all allegations 

of plaintiffst Complaint not otherwise answered or not otherwise 

subject t o  defendant.sl motion  t o  dismiss. 

Wherefore, having fully responded to the Complaint, 

defendants pray that t .h i s  action be d i s n ~ i s s e d  and t-hat t.he Court 

yr3nt such other ancl further relief as ma.? be appropriate. 
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Dated: 

Respec:tfully s u b m i t t e d ,  

FRANK W .  HUNGER 
A s s i s t a n t  A t t o r n e y  Genera l  

M I C H A E L  J. ROTKO 
Unitec-1 S t a t e s  A t t o r n e y  

VINCENT M. GARVEY 
J E F F R E Y  S.  GUTMAN 

A t t o r n e y s  
U . S .  Department of Justice 
Civil D i v i s i o n  
9 0 1  E S t . ,  N.W. Room 952 
Washington, D.C. 2 0 5 3 0  
( 2 0 2 )  5 1 4 - 4 7 7 5  

Attorneys  for Defendan t s  
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IN 'I'I!E U N  I T E D  STA'I'ES f)I 5'1 ItIC'I' COURT 
FOR 'I'llE I3;1.';'l'E!llJ DISTRICT OF PENNSY IJVAN I A  

U. S .  REP. J A M E S  C .  GREEflWOOL), 

C I V I L  A C T I O N  

J O I I N  H .  DALTON, Secretary 
of the Navy, et &. , 

Defendants. 

Defendants have filed a p , 3 r t i a :  m o t i o n  t o  d i s m i s s  t h c  

conpl,? i n t  i n  thc above c : ; ~ p t ~ o n e d  m n t . t c r .  I l ~ a v e  concluded In an 

opinion filed this date in r e s p o n s e  to plaintiffso motion for 

summary j u d g m e n t  that the Rase C l o s x r e  Ccmmission had t h e  

authority t o  c l o s e  o r  realign NALC u n d e r  the Base Closure Act 

without regard to any recommendations made by the Lab Commission. 

In the  brief tiled i n  ~pposition t.c d(:fendant.r;' m o t i o n  to 

d i  s:niss, p l a i n t i  t 'ft;  s t a t e d :  " F c r  purposes of  d c f ' e n d a n t s '  mot . i=n ,  

s h o u l d  this court conclude that defendant,; had sone authority to 

close o r  realign the NhWC u r l d ~ r  t h e  Base ,?losure A c t ,  plaintiffs 

will concede, without p r e j u d i c e  to their .;\ppellate rights, that 

the Third Circuit's decision in Specter v .  Garrett forecloses 

plaintiffs' s u b s t c l ~ l t i v e  c1ai:ns as properl:! defined. Given the 

court's holding in Q e c t e r ,  plaintiffs' al.so will not oppose 

dismissal of their due proce*:- ~ J F : - -  ":"' . . . . renew 

- g  . .  3 . . " 1  / " / '  _ - -A 



t h i s  c la im o n  a p p e a l . "  See mamornnd~im of plaintiffs in opposi- 

tion to defendants' p a r t i a l  motion t o  d i s m i s s ,  page 3 ,  not-e 2 .  

I will decline to accept p l a i n t i f f s '  offer in this 

regard, since existing case law of t h i s  c ircui t  permits 

plaintiffs to pursue their due process claims. Unfortunately, in 

the present compla in t ,  it is difficult for me to make the 

distinction that defendants request between a substantive and a 

procedural  c la im,  t h e  former of which could properly be 

dismissed. Discovery should h e l p  to b e t t e r  d ~ f  i n e  thc claims 

which can or canr io t  be pursue t l  u n d e r  t:hc S p c c t r ? ~  case analyses. 

h motion f o r  sumnary j u t l g m c n t ,  or a t  least partial summary 

judqmcnt may then hc a p p r o p r i n t c .  

F i n a l l y ,  i r l  l i c j h t  of' the  prc . sc?n t  p o s t u r e  of :;p-eqL!b~__'.'- 

G a r r e t t ,  this motion will be denied without p r c j t ~ d i c e .  ---- -- 

Accordingly, the followinq order i r  entered: 

M U  NOW, this 28th day of Octobl?r, 1393, it is hcrcby 

ORDERED that the d e f e n d a n t s '  partial m o t i o n  to dismiss is D E Z J ~ E D  

without p r e j u d i c e .  

BY TliI; COIJRT: 

/7 n , A/%- 
RONALD L. BUChWALTER, J. 



r1-I THE UNI'!'ED STA'I'ES D I S 1 ' H I C T  COIJIIT 
FOR THE EASTEIlli DISTIII(:'l' OF PENNSY LVAII I c l  

U.S. REP. JAMES C .  GREENWOOD, 

Plaintiffs, CIVI I, ACT1OI.I 

NO. 3 2 - 5 3 3 1  

J O i i N  H .  DALTON, S e c r e t - d r y  
of t h e  Navy ,  et d., 

D e f e n d a n t s .  

P l n i ~ ; t - r f  f..; h':vc. r ~ o v c d  f o r  summary j t ~ d g n e n t  b a s e d  u l )on  

t h f z  theory t h a t  t h e  !!s~:;il A i r  iJarfk?re C e n t e r  - W a r i n i n s t c t r  (NAWC) , 

unlike the PtiilacIe11:ilia ! iav;? l  S h i i ; y n r d ,  is  a n a v a l  :-clsearc!: a n d  

d c v e l o p n e n t ;  l . _~ i>o r  < i t c r - y ,  n o t  i? ~ n i  i i : :~r-y i:i:,;(?, a n d  tht:refSc.r-1: ;;~tt; 

. . 
iapropcrly dnci i 1 , I  i pro!:usn(l :or reii L i q n a c n t  ozS  ~ - i : l c c : ~ t t  ici: 

by :he Base Clcsuro C C E r ~ i s s  !or1 pur i iu i l t l t  to ~~2nqrc~~:cll;llly 

adopted p r o c e d u r e s  i c r  b d s ~  c l o s u r e s  a n d  I - c a l  ignnents. NASC, 

plaintiffs a r g u e ,  skocld h a v e  b e e n  d e a l t  wi th  b y  t h e  ccm:nission 

specifically created by C c n g r e c s  t o  dea l  with l a b s ,  r.ot bases, 

p u r s u a n t  to t h e  proceduz-es spuci f i c , ~ l l y  mzndated b y  Congre s s  to 

d e a l  w i t h  l a b s ,  n o t  b a s e s .  

By way of  b a c k g r o u n d ,  a s  p a r t  of the t l a t i o n a l  Defense 

~uthorization Act for fiscal year  1 3 9 1  (Defense  A u t h o r i z a t i o n  

A C ~ ) ,  Congress enacted T i t l e  X X I S  of t h e  Defense A u t h o r i z a t i o n  

~ c t  known a s  t h e  Cefense Base Closure and 



( ~ a s e  c l o s \ l r c  ~ c t : ) .  C o n g r e s s  a l s o  er1act:cd T i t l e  11 of the 

D e f e n s e  ~ u t h o r i z a t i o n  Act, s e c t i o n  2 4 6 ,  by which it establistlcd a 

c o c l m i s s i o n  t o  be  known a s  the "Comniss io l l  on  t h e  C o n s o l i d a t i o n  

a n d  C o n v e r s i o n  of  Defense, R e s e a r c h  a n d  Development I ~ ~ b o r a t o r i e s "  

(Lab  omm mission A c t )  - 

Based  o n  what is set i o r t h  i n  t h o s e  t w o  a c t s ,  

p l i ~ i n t i f f s  now seek t o  e n j o i n  t h e  S e c r e t a r y  of D e f e n s e  and t h e  

Secretary o f  the Navy from t a k i n g  a n y  a c t i o n  t o  realign o r  

r e l o c a t e  NAWC based o n  t h e  Base C l o s u r e  C o m m i s s i o n ' s  J u l y  1, 1391 

r c c o m m c n d n t i o n .  P l a i n t i f i s  a r g u e  t h n t  t h e  Hasc C l o s u r c  

Commiss ion i n c l u d e d  d e f e n s e  l a b c r a t - o r i e u  i n  its J u l y  1, 1 9 9 1  

I -cc :cnncndat i  o w  t o  thcl P r c s  idel'it , c:cr.;p i t.1: the  fact t h a t  Conqrc:i:-, 

haci u n d e r  t h e  Ihb  C o r n m i s s  icn Act < ? s t a b 1  i :;hcd a n  i n t l c p c n d c r ~ t  

conair;.. i o n  a:; t h ~  e x c l ~ s i v e  ent-icy to investigate and rccommcnd 

1 a i : c r a t o r y  cotis01 i d n t - i o n  o r  cl  csurc ant i  1:o d e t c r m i n c  a s c h e d u l e  

- f cr : ; u c ~  C O I I S C ~  id;i: i CT;!; CI- c l  i;s::rcs. r 111-t!:cr-, C o n q r - c s s  p:-c:vjdcd 

. . f c r  d i  f f c r e r l t  p rocebut -cs  t c  <!t:~i: t i :  iL t t .  r e a l  i qnnen t s  a n d  

c l c s u r c s  t h a n  t h o s e  p r c v l d c d  f cr i?sr;e t r l  c s u r e s  and  r c n  1 i g n a c n t s .  

The c r u x  o f  plaintiffs' a r g u a e p t ,  then, is that even 

t h c c a h  t h e  Base Closure Act  p r c v i d e d  t h n t  t h e  a u t h o r i t y  p r o v i d e d  

by t h ~ t  act: " s h a l l  te t h e  e x c l u s i Y : e  a u t h o r i t y  f o r  s e l e c t i n g  f o r  

c losu re  o r  realignment, or for carrying o3t  a n y  c l o s u r e  o r  

r e a l i c j n m e n t  o f ,  a m i l i t a r y  i n s t n l l a t i o n  i11si.de the U n i t e d  States" 

( S e c t i o n  2 9 0 9 ( a ) ) ,  NAWC is n o t  a m i l i t a r y  installation b u t  falls 

under an exception t o  the Ease C l o s u r e  ACE i n  light o f  the 

p r o v i s i U l , s  -i' ~.rlc.  Lab Commission k c t .  



S p e c i f  i c , j l l y ,  t1;c L3b Commission Act provides t h a t  t h c  

.o,,isoion c r e a t e d  by  i t  s h c u l d  K O  lntar t:han Scpt-ember 3 0 ,  1 9 9 1  

s , ,hmit  t o  t h e  S e c r e t a r y  a r e p o r t  corltlain: nq t h c  comie : ; i on ' : ;  

r e c ,mmenda t ions  I - eqa rd inq  t h e  matters c o t ~ o i d c r c d  end d e t e r m i n e d  

by the commission p u r s u a ~ ~ t  to s u b s e c t i o n  ( h )  rlo l a t e r  t h a n  t . l ~ i r t y  

( 3 0 )  d a y s  a f t e r  t h e  d a t e  o i  :!le s u h m i s s i c ~ n  o f  t h o  r e p o r t .  The 

S e c r e t a n  was o b l i g a t e d  by t h e  A c t  to t -r3nsmi.t  :iuch r e p o r t  t o  

~ a ~ h  l i o ~ s e  o f  t h e  cot lqt : (~ss ,  tocjetl1c~- i i :  t k i  a n y  comnonLs thaL  t h e  

S e c r e t a r y  c o n s i d e r e d  a p p r o p r i a t e .  T h c  m a t t e r s  to be considered 

by  t h e  Commission a r c  s e t  f s r t h  ~:r:(ier s u t s e c t i o n  ( b )  of S e c t i o n  

2 4 6  a s  f o l l o w s :  

1. '~'t-,e cc;I:a: sr;lsn :;hc3 l l contlt~c:t a 
>;t.udy LO detensi:lr! t.!ic ! . c t3 r ; ib i l i ty  o r  
desirability oc v n r i o u s  n c a n s  f 0  i s p r o v c  t h e  
o p e r a t i o n  o f  ?abcra t . c r i cs  of t h c  Depar tment  
o f  Defe:lsc. 

( A )  consider such ::~c.?ns a:; - 

(1) C ~ I I . / ~ ? T S ~ O ~  c:f some o r  a11 
s t~c : l  l c l i - o r a t o r ~ e s  t o  yuvsrrlo~ent-owned 
c o n t r a c t o r - c c c r n t e d  l a n o r a t o r i e s :  

( i i )  M o d i i l c a t i o r l  of t h e  m i s s i o n s  
and f u n c t i c n s  of somc or  a l l  s u c h  
l a b o r a t o r i e s ;  and 

( i i i )  ConsoIid .3t ion o r  c l o s u r e  of 
somc 0:- ,311 s u c h  i abora t -o r  i cs .  

( i )  T h e  shart--term z o s t s  and 
l o n g - t e r n  ccs ts  sav ings  t h a t  a re  l i k e l y  
t o  result from such  c o n s o l i d a t i o n ,  
c l o s u r e  o r  c o n v e r s i o n ;  and 



( i i )  A proposed sc11c:dule f o r  each 
c o n s o l i d a t i o n ,  closurc or conversion of  
a l a b o r a t o r y  c o n s i d c t c d  a p p r o p r i a t e  by 
the Commi ssi on. 

The p l a i n t i f f s  e s s e n t i a l l y  makc- two a r g u m e n t s  a s  t o  

why I s h o u l d  q r a n t  surnmary judqcent. 

One  of  p l a i n t i f f s t  arguments is. t h a t  NAWC i s  n o t  a 

m i l i t a r y  i n s t a l l a t i o n .  The  Base Closure Act defines the tern 

" m i l i t a r y  i n s t a l l a t i o n "  a s  mean ing :  "a kasc, camp, p o s t ,  

s t a t i o n ,  yard ,  c e n t e r ,  honepor t  f a c i l i t y  f o r  any  s h i p ,  o r  o t h e r  

a c t i v i t y  under  t h e  j u r i s d i c t i o n  of tflc Department o f  Defcnsc ,  

i n c l u d i n g  any  l e a s e  t o  facil ity.I1 !iecrtic:~n 2 3 1 0 ( 4 ) .  

I disagree w i t h  plaintitfsl drsument  that NAWC is not a 

mil i t ; a r y  i n s t a l l a t i o n .  P l , l i  i l t - i  f fs thr!n!iclves i n  t h e i r  ,complaint: 

(paragraph:;  4 .1 ,  at seq.)  r e t c r  tc: ;he t iA I : 'C ,  now the NAWC, a s  

h a v i n q  f u n c t i o n e d  a s  a tlaval R c s c . ~ L - c ~ ~  and Dcvelopmcnt Lab s i n c e  

1 9 4 7 .  I ts  m i s s i o n  113s beer: t o  b e  :.!I(? p r i t i c i p n l  Navy Rcsc~rct l  and 

Dcvelopnent  center f..c:r a i r c r a f t . ,  ~ i r - b o r r l c  anti-submarine: warf 'arc ,  

a i ~ - c r a f t  systens less a i l  zr3f  t - i d u n c h c d  weapons s y s t e m s  and 

s u r f a c e  s h i p ,  submar-ine and a i r c r a f t  n a v i g a t i o n .  In additlon t.o 

weapons systems deve lopmecc ,  N A W C ' s  wor-k a l s o  i n v o l v e s  electro- 

o p t i c ,  a c o u s t i c  and mic ro  wave technologies a s  well as research 

f o r  t h e  s u r v e i l l a n c e  and  t a r g e t i ~ g  of a i r b o r n e ,  surface and 

subsurface t a r g e t s .  NAWC is a l s o  t h e  Navy's l e a d i n g  c e n t e r  f o r  

u p g r a d i n g  e x i s t i n g  Navy a i r c r a f t  such  a s  F / A - 1 8 ,  F-14,  A-6 and 

A V - 8 B .  T h e  c a p a c i t i e s  of chese a i r c r a f t  .3re h i g h l y  d e p e n d e n t  on  

p r o d u c t s  c o n c e i v e d  and  deve loped  by  NAWC. A c c o r d i n g l y ,  I b e l i e v e  



t h a t -  NAWC w o u l d  bc c o n s i d e r e d  a m i l i t a r y  i n s t a l l a t i o n  11ndar t h e  

n ~ s c  C l o s u r e  A c t  d e f i n i t i o n .  

Plaintiffs s e c o n d  and p r i m a r y  argurnc?nt,  i t  sctcrnt; t o  

me, is  t h a t  t h e  Lab Commission Act s p e c i l i c a l l y  d e a l t  with i s s u e s  

i n v o l v i n g  d e f e n s e  l a b o r n t o r i c s ,  i n c l ~ i d i n q  consolidation and 

c l o s u r - e .  T h e r e f o r e ,  t h e  ! ' a c t  t h a t  t h e  I z n g u a q e  of t h e  Uase 

Closure A c t  u t i l i z e d  t h e  g e n e r a l  t e r m  " m i l i t a r y  i n s t a l l a t i o n s "  

does n o t  o v e r c o m e  t h e  s p e c i f i c  g r a n t  of a u t h o r i t y  g i v e n  t o  t h e  

Lab Commiss ion  i n  S e c t i o n  2 4 6  of T i t l e  TI. 

The p e r t i n e n t  q t l e s t i o n  is e s s e n t i a l l y  this: 

'I'hrouqii t h e  h b  c:onVnist;icn A c t ,  by  w h i c h  it  c r c a t c d  a  

s c p a r a  te c o l c n i s s i  or1 to pcrfor-n a n  indey~c?n?cr i t  s t u d y  o f  d c f e n s c  

l ab : ; ,  d i d  C o n q r c s s  c r e a t e  a n  exc:eption t o  the Base Closure A c t  

a n d  d i v e s t  the S e c r e t a r y  of  Dcfecse a n d  E . l s e  C l o s u r e  Commiss ion 

o f  , . \u t t lor- i t .y  t o  recommentl d e f e n s e  l a b s  f o r  c l o s u r e  o r  

I-c?a 1 i q ~ l n e n t ?  

C c u n s e l  f o r  both p l a i n t i t ' t '  c ~ n d  clcfcr ld i~nt .  h a v e  p o i n t e d  

o u t  v , ~ r i o u s  maxims t o  k c  applied i n  t h e  s t . a t u t o r y  c:onr;tr-uct i o n  

w h i c h  1 must u n d e r t a k e .  'They are: 

1. Where the p l a i n  ceaninq of ri s t - a t u t e  is c l ea r  ant i  

its t e rn s  dc n o t  y i e l d  i rnpcss ib le  cr p i a i r  ly u n r e a s o n a b l e  

reslllts, a  c o u r t  i s  bc1:nd by t h c  nords emy loyed. ! J n i t c ? d  Sta t .=  

Y i s s o u r i  P a c i f i c ,  H.Co. 2-73 U . S .  2 6 9  ( 1 3 2 9 ) .  L- 

2 .  However i n c l u s i v e  m y  be  t h e  gene ra l  l a n g u a g e  of a 

s t a t u t e ,  i t  w i l l  not be h e l d  t o  a p p l y  t o  a m a t t e r  s p e c i f i c a l l y  

d e a l t  w i t h  i n  a n o t h e r  p a r t  o f  t h e  same L e g i s l a t i o n .  . .specific 



terms p r e v a i l  o v e r  t h e  gencral i n  t h e  Garoe o r  a n o t h e r  s t a t u t e  

which o t h e r w i s e  migh t  be c o n t r o l l i n g .  ( C i . t a t i o n s  o m i t t e d ) .  

3 .  Wllerc s t a t u t e s  deal w i t h  a s u b j e c t  i n  bo th  g e n e r a l  

and  d e t a i l e d  terms, and t h e r e  is a c o n f l l c t  be tween  t h e  two, t h e  

d e t a i l e d  e x p r e s s i o n  p r e v a i l s .  ( C i t a t i o n  o m i t t e d ) .  

4 .  The v a r i o u s  parts o f  a s t a t u t e  s h o u l d ,  i f  

p 0 3 5 i b l c ,  be harmonized  s o  a s  t o  p r o v i d e  t h r o u g h o u t  f o r  a 

c o n s i s t e n t  i n t e r p r e t a t i o n .  ( C i t a t i o n s  omitted). 

5 .  A c o n s t r u c t i o n  t h a t  c r e a t e c  an inconsistency 

s h o u l d  be a v o i d e d  when a r e a s o n a b l e  i n t e r p r e t a t i o n  c a n  be a d o p t e d  

which will n o t  do v i o l c n c e  t o  t-tic p l a j n  words of  t h e  a c t ,  and  

will carry o u t  tlic i n t e r i t i o n  o f  Conqrecs .  ( C i t a t i o n  o m i t t e d )  . 
6 .  I f  t h e  s t a t u t o r y  languaqc  is ux~mbiguous, i t 1  t h e  

a b s e n c e  o f  d c l e a r l y  expressed legislative i n t e n t  t o  t h c  

c o n t r a r y ,  t h a t  l a n g u a g e  m u s t  o r d i n a r i l y  bc r e q a r d e d  a s  

c o r ~ c l u s i v c .  I.?-eves v ,  E r n s t  6 Y o \ ~ n q ,  113 S . c t .  1163,  1169 ( 1 9 9 3 ) .  

7 .  Where Congres s  explicitly enumera t e s  ccrtain 

e x c e p t i o n s  t o  a g e n e r a l  p r o h i b i t  i o n ,  add i  tional e x c e p t i o n s  a r c  

not. t o  be impl ied  in the absence of c v i d e n c c  of a contrary 

l e g i s l a t i v e  i n t e n t .  United  S t a t e r ;  v .  Smi th ,  111 S - C t .  1180, 1185 

(1991). 

8 .  Statutory p r o v i s i o n s  s h o u l d  b e  i n t e r p r e t e d  

h a r m o n i o u s l y  w i t h  e a c h  o t h e r  when p o s s i b l t ? .  L o u i s i a n a  Public_ 

Service Commission v .  FCC, 4 7 6  U.S. 355, 370 ( 1906 )  ; U n i t e d  

S t a t e s  v .  Gordon,  361 F.2d 4 2 6 ,  4 3 1  (3d C i r .  1 9 9 2 ) .  



3 .  T11c c o u r t s  a r c  n o t  a t  l i b a r t y  t o  p i c k  a n d  choosc? 

among c o n q r c s s i o n a l  e n a c t m e n t s ,  and when  t w o  s t a t u t e s  a r c  capable  

o f  co-ex is tence ,  it  is t h e  d u t y  of t h e  c o u r t s ,  absent a c l e a r l y  

e x p r e s s e d  c o n g r e s s i o n a l  i n t e n t i o n  t o  the c o n t r a r y ,  t o  r e g a r d  e a c h  

a s  e f f e c t i v e .  Mor ton  v. M a n c a r i ,  4 1 7  U..;. 5 3 5 ,  551 (197 .1 ) .  

W i t h  t h e  above maxims of st3t.u-:ory c o n s t r u c t i o n  i n  

mind, 1 c o n c l u d e  t h a t  t h e  a n s w e r  t o  t h e  ~ l u c ? s t i o t l  p o s e d  c a r l i a r  i n  

t h i s  memorandum is: N o ,  C o n g r e s s  d i d  not: create a n  exception t o  

t h e  B a s e  Closure Act d i v e s t i n g  the S a c r e t : a r y  of D c f e n s c  and D d ~ e  

C l o s u r e  Commiss ion o f  t h e  a u t h o r i t y  to rc:conmend d e f e n s e  l a b s  for 

c l o s u r r !  o r  alignment % h e n  i t  c r e a t e t l  a r i c p a r a t ~  c o n m i s s i o n  t.o 

. . 
pel-fom a n  inclc~pcndc:nt  . c ; t .~dy oC ::<?rcnsc' ! ;lbs undctr Scct i o n  2.16. 

?'!lcre is a b s o l c t e l y  n o t h i n g  i n  t h e  record b e f o r e  n e  t o  

i n d  i c n t c  t h a t  C o n q r c s s  i n t c ? n d c i  tt:r..c? 1-ab C o n ~ i s s i o n  A c t  t o  c rea te  

a n  e x c e p t - i o n  t o  the I?ar;c C l o s u r - c  ;.c!.. ?'he two s t a t u t e s  a r c  

c a p a l ~ l e  cf c o - e x i s t e n c e  a n d  inclcel ;I I-c c ; l ~  i t c t  d i  f 'f  c r - c n t  . For- 

e x a n p l  c ,  t h ( ?  In11 C o n ~ c i s s i o n '  s rcccn,r.enr!;\t ions wcr:c. a a t l c  t o  t h e  

S e c r e t a r y  of  D e f c n s c  a n d  C o n g r e s s .  TI:(? Secre ta ry  was o n l y  

r e c p i r e d  t o  s u b i n i t  t:hc rcpcr-t.  cr t!;e Liib #:onmission t o  e a c h  h o u s e  

o f  C o n g r e s s ,  t o g e t t i e r  v i f h  a n y  co.xnerits ha? c c n s i d e r e d  

a p p r o p r i a t e .  C o n g r e s s  was n o t  required u n d e r  t h e  A c t  t o  do  

a n y t h i n g  w i t h  t h e  l - e c ~ i ; d ~ i r - i i 1 ~ ' 1 ~ l o n s .  

The  Base C l o s u r e  C o m m i s s i o n ' s  r t ! c o n m e n d a t i o n s  on  t h e  

o t h e r  h a n d  were made t o  t h e  P r e s i d e n t .  The  P r e s i d e n t  was 

r e q u i r e d  t o  a c t  upon t h e  r e c o r m e n d a t i o n s  by e i t h e r  a p p r o v i n g  o r  

d i s a p p r o v i n g  o f  t h e n  withi3 two u e e k s .  I! t h e  P r e s i d e n t  approves 



the recommcnclat- ions,  Conc j rcss  ha:; 4 5  day:: f rom t h e  tlatc! ot t . t l i s  

a p p r o v a l  t o  p a s s  a j o i n t  r e s o l u t i o n  d i s a p p r o v i n g  the C o m m i s s i o n 8 s  

r e c o m m e n d a t i o n s  i n  t h e i r  entirety. 

F i n a l l y ,  t h e  p u r p o s e s  o f  t h e  A c t s  a r c  s u b s t a n t . i a l l y  

d i f f e r e n t : .  The  nhse C l o s u r e  A c t ' s  p u r p o s e  i s  t o  " p r o v i d e  a f a i r  

p r o c e s s  t h a t  w i l l  r e s u l t  i n  t-11e t i m e l y  c l o s u r e  and r e d l i q n n e n t  o f  

m i l i t a r y  i n s t a l l a t i o n s  i n s i d e  t h e  U n i t a d  S t a t e s . "  ( S e c t i o n  

2901 ( b )  . 
T h e  p u r p o s e  o f  t h e  Lab Commiss ion A c t ,  o n  t h e  o t h e r  

h a n d ,  was t o  e s t a b l i s h  a  c o m m i s s i o n  t h a t  ~ o u l d  l ' c o n d u c t  a  s t u d y  

t.0 d e t e r m i n e  t h e  f c a s l b i l  it:y a n d  d c s l r a b i  1 ity o f  v a r i o u s  nt?, jns t-o 

i m p r o v e  t h e  o p c r a t  1 on  o f  1a 'norn to r : e r i  of t!lc I l e p , l r t a c n t  of 

Defcnsc." ( S c c t  i o n  2 1 6 ( b ) ) .  T h i s  s t u d y  a l s o  i n v o l v e d  the 

c o n s i d e r a t i c n  o f ,  a a o n g  o t h e r  t:h:ngs, s u c : ~  m a t t e r s  a s  

c o n s o l  i c ! ~ t i o n  c r  c ~ ( > s u ~ @  of :;one cr 211 c : i  such l abord to r - i t ? : ; .  

The  p l a l n t i f - 1 ' : ;  f i n a l l y  a r g u e  t h ' l t  e v e n  i t  :he L3'1se 

c l o s u r e  C c m a i s s i o n  d i d  ! lave soma a u t h o r i t y  t o  c o n s i d e r  d e f e n s e  

l a b o r a t o r i e s ,  the s p t ? c i f  i c  g r a n t  of  j u r i s r l i c t i o n  v c s t e t l  i n  t h c  

Lab C o m m i s s i c n  n l c n q  w i t h  t1:e later' i n  t-i:.lc deadline of Scpt.ernber 

3 0 ,  1331,  f o r  s u b m i t t i n g  i t s  repor: ,  nake:; i t  clear t h a t  t he  H , j s c  

C l o s u r e  C o n m i s s i o n  c o u l d  o n l y  e x e r c i s e  it:; a u t h o r i t y  a f t e r  t h c  

Lab c o m m i s s i o n  had made it:; r e c o ~ n e n d ~ ~ t i o r i s .  Any o t h e r  

c o n c l u s i o n ,  p l a i n t i f f s  s u g g e s t ,  would r c n a e r  t h e  Lab C o n m i s s i o n  a 

n u l l i t y  -- a r e s u l t  t h a t  makes  n o  s e n s e .  I f  t h a t  were c o r r e c t ,  

t h e  p l a i n t i f f s  m i g h t  h a v e  a s t r o n g e r  a r q u ~ ; . e n t .  B u t  t h e r e  is 

n o t h i n g  t o  s u g y e s t  on  t t ~ e  r e c o r d  b e f o r e  me t h a t  t h e  o n l y  



conc.Lusion oric car1 reach i:; f h a t  the I3ase C l o ~ l l r c  C o m m i s s i o n  ' :; 

recornmendations a s  t:o c l o s  inqr; prior  t o  tlle I d b  Comrni:;sion's 

r e p o r t  would r e n d e r  t h e  Lab Commissiotl a ~ t u l l i  t y .  T h a t  would 

o c c u r ,  i t  seems t o  m e ,  only  i f  !:he Base C'osura Comnis!;ion hatl  

recommended t h e  c l o s u r e  of  all l a b o r a t o r i c ! ~ ,  and both t h e  

Prcsiderlt .  and Congress had u n d e r  the  E a s e  Closu re  A c t  agr-ecd with 

t h a t  recommendation. 

Moreover, i f  Congress wished t o  e n s u r e  t h a t  thc 

rccomrnendations of  t h e  IH3h Commi s:; ion  w e r e  ava i  1 a b l e  f o r  

cons i t l c rc+ t ion  b c f o r c  any a c t i o n  was t :ak(?n t o  c l o s e  o r  rcalicjn 

d e f  ensc  1 allor-n t o r i e l ;  p u r s u ; \ n t  f o t!71? N;i:;c  Closure  A c t ,  i t .  coul rl 

have  s o  provided c i  t:tic!r j r~ t.!lc-. ; ~ c t s  thc!n~ctlvc?r; o r  separat .c  

l cq i r ; l a t i on .  The dcf'c.ntlarlt. 11~3:; stated i n  it.:; b r i e f  and 

p l a i n t - i f f s  have n o t  denied  i t  i t ]  t.!lc?ir re1)ly b r i e f  t h a t  

lccj is 1 a t  ion wa:; i r l  t.rodnccd i n 130th 1 . 1 : ~  fioiise and Senate t o  11: oc:k 

c l o s u r e  o r  r e a l  iynlilc?rlt o f  c!t-.rens(? !,311r; urit i l  t h e  Lib ilonnis:;ic;rl 

f i n i s h e d  i t s  r e p o r t  t.o (:oncjr.cr;s. I3ot.h t ~ i :  1s died in ccmni t t c c? .  

'I'hcsc! t x o  statutes i n  questlcrl ( : a n ,  i n  11ly judgment, co-  

ex i s t .  'I'he n a s e  Clo:;\ire A c t  g r a n t s  a ~ ~ t . : i o l . i t y  t o  close o r  t-c.>liytl 

EIAWC w i t h o u t  r ega rd  t o  a n y  :-ccommendation:; made by t h e  L I ~  

Commission e s t a b l i s h e d  under S e c t i o n  2 : G .  

Accordingly ,  t h e  following ordel is entered: 



N I D  NOW, t h i s  28th day of  October, 1 9 9 3 ,  it  is hereby 

ORDERED t h a t  the p l a i n t i f f s '  m o t i o n  f o r  s u m m a r y  judgment is 

D E N I E D .  

R O N A I B  L. UUCKWALTER, J. 
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~ r r i w ~ t h k # r m b e r  
I N  THE U N I T E D  STATES D I S T R I C T  COURT whsnnepondnpq FOR THE EASTERN D I S T R I C T  O F  PENNSYLVANIA 3L1 I 5.5 

U . S . REP. J A M E S  C . GREENWOOD, 
et a?,. , 

Plaintiffs, 

V .  : C1,VIL ACTION NO. 9 2 - C V - 5 3 3 1  

J O H N  H .  DALTON, Secretary 
of the  Navy, g& &., 

Defendants. 

PLAXNTIFFS' FIRST SET OF REQUESTS 
FOR PRODUCTION O F  DOCUMENTS 

DIRECTED TO DEPENDANTS 

Pursuant t o  Rule  34 of the Federal R u l e s  of C i v i l  

Procedure, p l a i n t i f f s  request t h a t  defendants  produce fol- i n s p e c -  

t i o n  and copying t he  documents specified below. 

DEFINITIONS 

As used here in :  

( A )  The term "NAWC" re fe rs  t o  the N a v a l  Air Warfare 

Center at Warminster, Pennsylvania, formerly d e n o m i n a t e d  Naval 

A i r  Development C e n t e r .  

( B )  The tern "Lab C o n m \ i s s i o l ~ "  refers to the C o m n ~ i s s j . v r l  

on Consolidation and Conversion of D e f e n s e  Research a.nd Develop- 

ment Laboratories. 

(C) The term " B a s e  C1osux.e C o m m i ~ s i o n ~ ~  refers t o  

Defense Base C l o s u r e  and R e a l i g n m e l l t  Cormnission. 
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(Dl  The word ~docume~lt~ i n c l u d e s  b u t  is not l imi ted  to 

the original and any nonidentical copy of any of the following 

(regardless of however or by whomever prepared, produced, or 

reproduced) : books, records, r epor t s ,  memoranda, d r a f t s ,  notes ,  

l e t t e r s ,  m i n u t e s ,  telegrams, corresponde~lce, messages, diaries, 

calendar or diary entries, schedules ,' maps, graphs, charts, 

c o n t r a c t s ,  releases, appraisals, valuations, estimates, opinions, 

s t u d i e s ,  analyses, summaries, speeches, magazines, booklets, 

pamphlets, circulars, bulletins, instructions, photographs, 

purchase orders, bills, checks, tabula t  ions, ques t ionna i res ,  

f i l ~ t t s  o r  tapes, surveys, records (of meetings, conferences, and 

telephone or o the r  conversations or c o m ~ ~ i u i c a t i o i ~ s )  , tables, 

drawings, sketches, tax repor ts ,  wol-kj.ny papers, financial 

statements ,  and computer data as w e l l  as any other Cangible t h ing  

on which i n f o r n ~ a t i o n  is recorded in writing, sound, or i n  any 

ot~her manner, and any preliminary versions, drafts, or revisions 

of any of the foregoing and any supporting, underlying, o r  

preparatory material. 

1. The documents requested should be made ava. i lable  

for inspect ion  and copying during regular business hours at the 

offices of Schnader, Harrison, Segal and Lewis, Suite 3 6 0 0 ,  1600 

Market Street, Philadelphia, Pennsylvania 19103, within thirty 

days of the service of this request. 

2 .  If you do not  produce a document in whole or in 

part  because of a claim of privilege, set forth t he  p r i v i l e g e  
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claimed; i d e n t i f y  the fact-s upor1 which you rely t o  suppor t  t h e  

c la im of p r i v i l e g e ;  and ident.iEy a l l  documents for which such 

privilege is claimed. I n  p a r t i c u l a r ,  i f  you r e f u s e  to i d e n t i f y  a 

con~n~~in i ca t ion  because of a c la im of a t t o r n e y - c l i e n t  p r i v i l ege ,  

i d e n t i f y  the a u t h o r  of the  comn\unication; t h e  capaci ty  j.n which 

the au tho r  w a s  ac t ing wben he made the communication; t h e  r e c ip i -  

e n t  of the  con~n~unicat ion;  any persona p r e s e n t  when the co~tununica- 

t i o n  w a s  made; persons  t o  whom the corrmunication w a s  disclosed;  

a n d  the subjecks or topics discussed i n  the comunica t ion .  

3 .  I f  any docutnent responsive t o  ally request w a s ,  but 

i s  no longer ,  i n  your posscssiorx o r  subject  t o  your  c o n t r o l ,  or  

i n  e x i s t e n c e ,  state w h e t h e r  i t :  

( a )  i s  miss ing o r  lost; 

(b)  has been destroyed; 

( c )  has been t r ans fe r red  v o l u n t a r i l y  t o  others 

and, if so, the circumstances surrounding the authorization for 

s u c h  disposition and state t h e  da te  or approximate date thereof .  

1. All documents relating to, referring to, evi.denc- 

iny o r  concerning inkernal comn~unications, meet ings  o r  confer-  

ences regarding t h e  Navy's  o r  Department of Defense ' s  implementa- 

tion of the Laboratory Demonstrat ion Program. 

2 .  All documents relating to, referring to, evidenc- 

ing or concerning i n t e r n a l  comnlunications, meetings or  confer -  
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ences wi th in  the  Navy or Department of Defense regarding any 

conclusions or results of the Laboratory demon st^-aLion Progx-all). 

3 .  All documents relating to, referring to, evidenc- 

ing or concerning internal con~~unications, meetings or confex -  

ences within the Navy, Che Department of Defense or the Base 

Closure Commission regarding the NAWC closure and 

process or reco~nrnendations. 

4. All documents relating to, referring to, evidenc- 

ing or concerning communications, meetings or conferences b e t w e e n  

the Base Closure  Conunission and the Navy regarding the base 

closure and realignment process or recommendations. 

5. All documents relating to, referring to, evidenc- 

ing or concerning communications, rneetinys or confere~lces b c t w e e n  

the Navy and the Department of Defense regarding NAWC base 

closure and realignment process or recon~nlendations. 

6 .  All documents relating to, referring to, evidenc- 

ing or concerning conununications, meetings or conferences between 

the Base Closure Conmission or the Navy and t h e  GAO regarding the  

Naval base closure and realignment process or recommendations. 

7 -  All documents submitted by the Navy to the Base 

Closure Commission and/or the GAO relating to, referring to, 

evidencing or concerning base closures and realignments. 

8 .  All documents, not otherwise produced, relating 

to, referring to, evidencing or concerning base closures or 

realignments for all Navy facilities that w e r e  signed, received, 

- 4 -  
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prepared, reviewed by or otherwise within Lhe possessiotl  of t h e  

B a s e  C l o s u r e  Cornn~ission . 

9 .  A l l  documents received by, created by o r  i n  the  

possession of Gerald Canrl referr ing o r  r e l a t i n g  t o  l abora to ry  

r e a l i g n m a n t ,  r e l o c a t i o n ,  co~ l so l ida t ion  or- closure . 

1 0 ,  A l l  documents, no t  otherwise produced, r e l a t i n g  t o  

a reduct ion i n  fo rce  o r  l a y o f f s  a t  the  NAWC. 

1 - A l l  documents, not, otherwise produced, r e l a t i n g  t o  

the cost  of c los ing  the NAWC. 

1 2 .  A l l  documents, not  o the rw i se  produced, r e l a t i n g  

Lo, r e f e r r i n g  t o ,  evidencing o r  concerning enviro~m~ental clean-up 

cos t s  at the NAWC and the Navy's plan to clean u p  NAWC after 

c l o s u r e .  

1 3 .  A l l  docun~ents  evidencing o r  r e l a t i n g  to Departrnerlt 

o f  Defense's or Navy1 s recomn~endations f o r  r e s t r u c t - u r i n g  research 

and development laboratories fsorn t h e  period January 1 9 8 9  to 

December 1991, 

4 A l l  documents r e l a t i n g  t o  Che December 1 9 8 9  

memorandum i s s u e d  by t h e  Under Secretary of Defense f o r  A c q u i s i -  

t i o n  e n t i t l e d  "Strengthening and Improving Technology Manage- 

ment." 

1 5 .  All documents evide~lcirlg o r  r e l a t i n g  t o  t h e  Navy's 

r esponse  t o  t h e  December 1 9 8 9  memorandum issued by the Under 
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Secre ta ry  of Defense f o r  ~ c q l i s i t i o n  e n t i t l e d  "Strengthening and 

Improving Technoloc~y Management . " 

16. A l l  docun~ents r e f e r r i n g ,  evidencing or r e l a t i n g  t o  

the  Department of Defense's February 13, 1991 memorandum r e q u i r -  

i n g  the implerner~tation of  an  n l i n t e r n a l  control plan" t o  be 

inlplemented i n  collnection with Base Closure recon~nlcndat ions. 

17. A l l  documents r e f e r r i n g ,  evidencing o r  r e l a t i n g  t o  

t h e  directive i s sued  by the Navy that anyone providing informa- 

tion as part of the Base Closure Process c e r t i f y  that the i n f o r -  

ma:ion provided is true and correct. 

18. All documents relating or refer-r-ing to t h e  u s e  of 

the Cost of B a s e  and Realj .gnment (COBRA) model t o  ger-rer-ate cost 

and savings  figures for laboratories. 

19. A l l  documents re la t ing o r  re fe r r ing  t o  any com- 

munications, meetings o r  conferences regarding any 1irni ta t iol)s  of 

COBRA r n o d e l  t o  accurately forecast cosL and savings associat-ed 

w i t h  realignment of labox-atories . 

20. All documents r e l a t i n g  or  referring t o  any com- 

munications regarding the da ta  provided by NAWC to be Navy for 

i npu t  into the COBRA model. 

21. All cost estimates for khe realignment of NAWC 

2 2 .  A l l  documents r e l a t i n g  o r  r e f e r r i n g  t o  NAVSEA's 

vacat ing t h e  S t .  Inigoes f a c i l i t y .  
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2 3 .  All documen~s relating or re fe r r ing  to the cost of 

constructing a f a c i l i t y  for NAWC i n  the Patuxent River. 

2 4 .  All contracts, construcLion documents, timetables 

and schedl~les relating to the realignment of NAWC i n  Patuxent 

River .  

2 5 .  All documents that re la te  or refer to the environ- 

mental and/or economic impact on Warminster and the surrounding 

communities of the relocation of NAWC. 

Nicole  R e i m a n r l  
Attorneys for plaintiffs 

SCHNADER, HARRISON, SEGAL & LEWIS 
1600 Market Street, Suite 3600 
Philadelphia, Pennsylvania 19103 
215-751-2144 

O f  Counsel.  

Dated: November 2 ,  1 9 3 3 .  



CERTIFICATE OF SERVICE 

1 hereby certify that I caused a copy of the foregoing 

Plaint iff s '  First Set of Requests f o r  Production of Docunlents 

Directed to Defendants to be served on the 2nd day of November, 

1993,  by United S ta tes  F i r s t  C l a s s  Mail, postage prepaid, to: 

Jeffrey S. Gutman, Esquire 
United States Department of Justice 
Civil Division, Federal Programs Branch 
901 E Street, N.W. - Room 952 
Washington, D.C. 20530 

WFbrnb icole Reinan 



Document Separator 



1- 

NOV- 8-93 MON 15: 38 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JaMES C. GREENWOOD, 1 
a%., 1 

1 
Plaintiffs, 1 

1 
v. ) C i v i l  A c t i o n  N o .  92-CV-5331 

1 
JOHN H .  DALTON, Secretary 

of the Navy, g& a., 1 
) 
) 

Defendants. 1 
1 

dLkGx!B 

Defendants hereby answer those allegations set forth in 

Plaintiffsf Complaint for Declaratory Judgment and I n j u n c t i v e  

R e l i e f  ( t h e  t 'Complaint") except those that relate to the 

Commission on Consolidation and Conversion of  Defense  Research 

and Development Laboratories (the "Lab Commission") . By 

Memorandum and Order of November 1, 1 9 9 3 ,  t h e  Court denied, as a 

matter of law, plaintiffs' motion for summary judgment on their 

c l a i m  that the Lab Commission had exclusive authority i n  1 9 9 1  t o  

r e c o m m e n d  the closure or  realignment of t h e  Naval A i r  Warfare 

Center ~ircraft Division Warminster. Because claims invo lv ing  

the Lab Commission are, therefore, subject to dismissal, 

defendants do not he re  respond to those  claims.  

First Defense 

The Complaint fails to state claims upon which r e l i e f  can be 

granted. 

Second Defense 

The Court lacks j u r i s d i c t i o n  t o  review the allegations 

answered here. 
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Th i rd  Defense 

P l a i n t i f f s  l a c k  standing t o  pursue the allegations answered 

h e r e .  

Fourth  Defense 

Gerald Cann, former Assistant Sec re t a ry  of t h e  Navy; the 

Base C losu re  and Realignment 
T-CCW,,nw&f- \,,I& f/v\lr&. cxp~l-' 

L. B a l l ,  111, Howard H .  

Callaway, Duane H.  Cassidy, Arthur L e v i t t ,  Jr., James C. Smith, 

Il,,andpobert D. Stuart, Jr.; the Lab commission and its former 
, 

c;$% members, Charles  32, Adolph, William C.  McCorkle, V ic to r  Reis, 

c u r  ~~k James F. Decker, James C.  McGroddy, Frank D. Verderame, Earle L. 

Messere, OrDean P. Judd, Solomon J .  Buchsbaum, Robert M. H i l l y e r ,  

John Michael Palms, Richard R. Paul and John W .  Lyons are not  

proper par t ies  t o  t h i s  action. 

F i f t h  Defense 

Defendants specifically answer particular numbered 

paragraphs of plaintiffsr complaint as follows. The numbered 

paragraphs no t  answered a r e  those which advance factual 

a l l e g a t i o n s  o r  claims relating to the Lab Commission. 

The following paragraphs o r  subparagraphs con ta in  

a l l e g a t i o n s  t h a t  the T h i r d  C i r c u i t  has determined i n  Specter v, 

G a r r e t t ,  9 7 1  F.2d 936 (3d C i r .  1992), a re  either unreviewable or 

f a i l  t o  s t a t e  a claim f o r  which relief can be granted:  

By answering these, or any o t h e r  claims, defendants  do n o t  waive 
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any defenses to them. 

1-2. NAVY AND COMMISSION 

6 This paragraph summarizes plaintiffsf requests and 

basis for relief to which no response is required. 

7. NAVY AND COMMISSION yl bl~cl / -  vil b , u ~  ' ' '7 
8. This paragraph summarizes plaintiffsr requests and 

basis for relief to which no response is required. 

9. Defendants deny that Peter H. Kostmayer is 

States ~epresentative. Defendants are without knowledge or 

information sufficient to form a belief as to the present truth 

of the remaining allegations in this paragraph. - 

10-11. ~drnit. [I assume someone knows where Specter and 

Wofford live.] - 
12-17. Does the Navy have any information to respond to 

these allegations?? 

18-20. Denied [I assume Cann is out.] 

bk5;4. Defendants deny the allegations made in this paragraph, 

aver that the Defense Base Closure and Realignment Commission 

is an independent commission with duties specified in the Defense 

Base Closure and Realignment A c t ,  as amended. Pub. L. No. 101- 

510, Title XX1X.l J 

35. Admit. r /  
36-40. Denied: 

&\ 
41. Admit. [if answer is filed before end of first session 

This and all following citations to the Base Closure Act 
are to provisions of the 1991 version of the Act at issue in this 
case rather than subsequent amended versions of the Act. 
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.' 
of 103rd Congress.] 

4 2 - 4 3 .  These allegations set forth statements of law to 

which no response is required. Insofar as a response is deemed 

required, defendants deny that this Court has jurisdiction over 

the allegations answered here and admit that venue is proper in 

t h i s  District. /*" 

44-54. 
/ NAVY TO ANSWER ALLEGATIONS $&/-ffC - 

/ 

55-80. LOOKINQ AT THESE ALLEGATIONS AGAIN, I S E E  THESE A6 7 

d~~~~~~~~ TO THE LAB COMMISSION C ~ X M .  LETS NOT ANSWER THEM. 1 f  (' OC ' 

81. Defendants admit that the Secretary of Defense included 

aval research, development, testing and engineering facilities 

mong his recommendations for base  closures and realignments, 

ubmitted to the Base Closure Commission on April 12, 1991. 

Defendants aver that the term "Base Closure List" was created by 

plaintiffs, not the defendants. 

82. Defendants admit that the Secretary of Defense 

recommended NADC for realignment and aver that NADC is now known 

as the Naval Air Warfare Center Aircraft Division Warminster. 

83. Defendants admit that the Secretary of Defense issued 

his recommendations for base closures and realignments pursuant 

to the Defense Base Closure and Realignment Act of 1990, Pub. L.  

No. 101-510, T i t l e  XXIX, 5 2903(c)(1) and that the Base Closure 

Act was p a r t  of the Defense Authorization Act of [year]. 

84-90  NO ANSWER -- LAB COMMIBBION 8TUFF 

91-94. Admit, [Note: the allegations made i n  gg 92-94 

are drawn almost verbatim from the 1991 Commission report.] 
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95. Defendants admit that the Base Closure A c t  of 1990 

established a new independent commission called the Defense Base 

Closure and Realignment commission. Defendants deny that the 

remainder of the paragraph is a complete and accurate summary of 

t h e  Base Closure Commissionrs responsibilities. The Court is 

referred to 5 4  2903(d)(1)-(4) of the Base Closure A c t  of 1990 for 

a statement of the Commissionfs statutory duties. 

96. This paragraph summarizes several provisions of the 

Base Closure Act to which no response is required. The Court is 

referred to the Act for a complete statement of its terms and 

provisions. 

97. NAVY NEEDS TO CHECK ON THIS. I DON'T HAVE THE DOD 

REPORT. 

98. This paragraph summarizes and characterizes provisions 

of the Base Closure Act to which no response is required. The 

Court is referred to 5 5  2903(d)(5) for the Act's provisions on 

the GAO. 

99. TRUE??? bG ?' 
100. This paragraph summarizes and characterizes provisions 

o f  the Base Closure Act to which no response is required. The 

Court i s  referred to 9 5  2903(d)(5) for the Act's provisions on 

the GAO. 

101. SEE #97. 

102. Defendants deny the allegations in this paragraph, b u t  

aver that the July 1, 1991 Report to the President by t h e  Base 

Closure commission stated, among other things, at page 1-3 t h a t  
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1 ' .  . . GAO has been an integral part of the process." 

103. Defendants admit that the Base Clpsure Act of 1990 

established a new independent commission called the Defense Base 

Closure and Realignment Commission. Defendants deny that the 

remainder of the paragraph is a complete and accurate summary of 

the Base Closure ~omrnission's responsibilities. The Court is 

referred to 8 5  2903(d)(1)-(4) of the Base Closure Act of 1990 for 

a statement of the ~ommission~s statutory duties. 

104. This paragraph summarizes and characterizes provisions 

of the Base Closure Act to which no response is required. The 

Court is referred to § 2902(c) for the Act's provisions on the 

appointment of members of the Base Closure Commission, 

105-06. Admit. + 107. COMMISSION TO ANSWER 

108. This paragraph summarizes provisions of the Base 

Closure Act to which no response is required. The Court is 

referred to § 2902(f) regarding vacancies on the Base Closure 

Commission. 

7 109. COMMISSION TO ANSWER 

110. Denied. 

121. Defendants deny that the procedures listed in this 

paragraph were the only ones established or employed by the Base 

Closure Commission to gather evidence to review the Secretary of 

Defense's recommendations. Defendants, however, aver that the 

Base Closure r om mission conducted xx [the report lists 1 4  

hearings, inoluding deliberations, ao t h e  number 15 may not be 
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ission should check] public hearings 'in &- I IC - 
receive information from the Defense 

Department, legislators and others; that the Base Closure 

Commission conducted 14 regional hearings to obtain public 

comment; that Commissioners visited many of the installations and 

that the Commission's staff reviewed the military services' 

processes and data. I 
112. This paragraph summarizes provisions of the Base 

Closure Act to which no response is required. The Court is 

referred to 5 5  2903(d)(2), (3) for the Actrs provisions the 

tlming and content of the Base Closure ~ornmission~s report. 

113. This paragraph summarizes and characterizes provisions I 
of the Base Closure Act to which no response is required. The 

Court is referred to 8 5  2903(a)-(c) for a partial statement of 

the Secretary of Defense's responsibilities under the A c t .  

114. This paragraph summarizes and characterizes 

of the Base Closure Act to which no response is required. The 

Court is referred to 5 2903(b) regarding the Secretary of 
P /MA-L 

Defense's responsibilities over selection criteria. A 
115. This paragraph summarizes provisions of the Base 

Closure Act to which no response is required. The Court is 

referred to 5 2 9 0 3 ( b ) ( l )  for a statement of the Act's 

requireme~ts regarding publication of the Secretary of Defense's 

criteria. 

117. Defendants are without knowledge or information 
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. 

sufficient to form a belief as to the truth of the allegations 

made in this paragraph because the terms ucloselyH and llnotable" 

are ambiguous and undefined. 

118. Defendants admit that criteria (1) - (4) and ( 6 )  - (8) w e r e  

among the selection criteria, but aver that criteria (5) listed 

by plaintiffs should read "the economic impact on local /' 

communities. II mh J,/(J 5 -94 (cl// - 6 %/PL;AK 
CM +?ww /Py/ 

119-121. NAVY TO ANSWER. 
/ 

122. Denied. 

123. NAVY TO ANSWER. YevY 5pV~4 - "& h h z u 4 O k L j  

1 2 4 .  CHECK WHEN DOD PUBLISHED THE FINAL C R I T E R I A . -  

Defendants admit that Congress did not disapprove the Secretary 

of Defense's final selection criteria by joint resolution on or 

before March 15, 1991. 

125. This paragraph summarizes and characterizes provisions 

in the Base Closure Act to which no response is required. The 

Court is referred to 3 5  2903 (a ) ,  (c) which describes the 

Secretary of Defense's responsibilities concerning the force 

structure plan. 

1 2 6 .  NAVY 

127. I think this true, but I don't recall the date the BSC 

was set up or how many members it had. ~b / 
128. Denied [the BSC only looked at Navy and Marine 

facilities, eh eh] I 

129. Defendants admit that Phase I in the B S C f s  analysis for 

the 1991 round of base closures and realignments involved a 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U.S. REP. JAMES C. GREENWOOD, 
et &. , -- 

Plaintiffs, 

V .  : C I V I I ' ,  ACTION N O .  92-CV-5331 

J O H N  H. DALTON, Secretary 
of the Navy, a. , 

Defendants. 

MEMORANDUM OF PLAINTIFFS IN OPPOSITION TO 
DEFENDANTS' MOTION FOR RECONSIDEMTION OF THE COURT'S 
DENIAL OF THEIR MOTION FOR PARTIAL STAY OF PROCEEDINGS 

P l a i n t i f f s ,  employees of the Naval A i r  Warfare C e n t e r -  

Warminster ("NAWCW), t h e i r  unions and members of t h e  Pennsy lvan ia  

Congressional D e l e g a t i o n ,  submit thie meinorandun1 of l a w  in 

opposition to defendants' motion for reconsideration of t h i s  

Court's denial of their motioll f o r  p a r t i a l  s t a y  of p r o c e e d i n g s .  

INTRODUCTION 

On October 8, 1393, this Court d e n i e d  d e f e n d a n t s '  

motion for p a r t i a l  stay. Defendants '  mot-ion sought t o  s t a y  

p l a i n t i f f s '  c l a i m s  concerning defendants' f a i l u r e  t o  follow t h e  

p rocedures  mandated i n  the Base Closure F.ct. The ground for 

d e f e n d a n t s '  motion was t h a t  they intended to petition for 

certiorari in Specter v. Garrett, 995 F.2d 4 0 4  (3d Cir. 1993) 
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Defendants now move for reconsideratiorl of this Courtts 

denial of their motion for partial stay on the ground that the 

United States Supreme Court has granted defendants' petiti.011 for 

writ of certiorari. However, the fact :hat the Supreme Court has 

granted certiorari in does not alter the conclusion 

that a stay of these proceedings would be inappropriate because 

there is, at the least, a fair possibil:-ty that employees of the 

NAWC will be damaged by a stay and defendants have not argued, 

much less demonstrated, that defendants will suffer some hardship 

or inequity if a stay is not granted. Thus, defendants' n~otion 

for reconsideration should be denied. 

Defendants' motion for reconsideration is ostensibly 

motivated by t.he fact that the Supreme Court has granted 

certiorari in Specter 11. In particular, defendants contend that 

any cancer-ns t11.i~ Ccuz't. may have had based on either the uncer- 

tainty of whether the Supreme Court woul3 hear Specter I1 or the 

indefiniteness of the d e l a y  that would result in awaiting resolu- 

tion of Suecter 11 have been put to rest by the Supreme Court's 

grant of certiorari. In addition, defendants contend that 

nstaying these claims would be consistent with the stays to which 

the same claims in Specter continue to be subject. " Defendants' 

Memorandum at 3. However, neither the Supreme  court'.^ grant of 

certiorari nor the Third Circuit's stay C J ~  the mandate in Specter 

1 1  is relevant to the issue of whether a stay is appropriate - 

here. Indeed, as plaintiffs argued in t he i r  memorandum in 

opposition to defendants' motion for partial stay, defendants' 

- 2 -  
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motion f o r  s t a y  i s  nothing more than a t r a n s p a r e n t  at ternpt  t o  

postpone l i t i g a t i n g  s u b s t a n t i a l  c la ims of p l a i n t i f f s  under the 
.- - 

s e t t l e d  law of t h i s  c i r c u i t  merely because t h e  law does not favor  -- - -- . - 
-- 

defendants  . 
- 

As p l a i n t i f f s  showed i n  t h e i r  memorandum in oppos i t i on  

t o  defendants '  motion f o r  s t a y ,  be fo re  a s t a y  may be e n t e r e d ,  

defenda11t.s mus t  demonstra te  " a  clear case  of hardsh ip  o r  

i nequ i ty"  i f  t h e r e  i s  "even a  f a i r  possibility" a s t a y  w i l l  

damage p l a i n t i f f s ,  Landis v .  North Amer ican  C o . ,  239  U.S. 

2 4 8  (1936) ; Gold v .  Johns-Manvil le Sales C o r u , ,  7 2 3  F . 2 d  1 0 6 8  (3d  

C i r .  1983) . 

P a t e n t l y ,  implementation of defendants '  d e c i s i o n  t o  

'. '\ 

? : r e l o c a t e  the  NAWC w i l l  r e s u l t  i n  hundreds of employees e i t h e r  
'.. \ ' 

u 
13sing their  jobs or being compelled t o  r e l o c a t e .  That defen- 

\> - 
d 3 n t s  have delibexately avoided any d i scuss ion  of the damage 

p l a i n t i f f s  w i l l  s u f f e r .  i f  they a re  forced  t o  awai t  a dec i s io r l  i n  

Snecter TI does not change t h e  f a c t  t h a t  there  can be no doubt 
--. - -. 

t h a t  t h e r e  i s ,  at t h e  least, a fair g o s s i b i l i t y  that plaintiffs - 
w i l l  be damaged by a s t a y .  Indeed, p l a i r l t i f f  s haT,-e been informed 

t h a t  t h e  c o n t r a c t  for the two buildings :.n Pa tuxen t  River, the 

s i t e  t o  which t h e  NAWC i s  t o  be re locateci ,  was awarded on S e p t e m -  

ber 2 7 ,  1 9 9 3 ,  and  ground breaking f o r  those  two b u i l d i n g s  was 

scheduled f o r  October 2 9 ,  1 9 9 3 .  P l a i n l y ,  defendants  a r e  rnovilly 

ahead w i t h  t h e i r  p l ans  t o  r e l o c a t e  and r e a l i g n  t h e  NAWC.' 

1. Of cou r se ,  defendants  proceed w i t h  t h e  challengsd r e l o c a t i o n  
and real ignment  of t h e  NAWC a t  t h e i r  own p e r i l .  Having 
chosen t o  proceed,  defendants  cannot be heard t o  complain, 

(cont inued . . . I  
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Notwithstanding this, at the least, fair p o s s i b i l i t y  

that p l a i n t i f f s  will be damaged by a stay, defendants have not 

dernonst.rated that h a r d s h i p  or inequity would result if plain- 

tiffs' procedural claim is not stayed. Thus, accord ing  to well- 

settled law, defendants' motion for reccmsideration should be 

d e n i e d .  

Moreover, this conclusion is not altered by the fact 

that the Third Circuit has stayed its mandate in Specter XI. 

That the Court in Specte.r XI stayed its mandate pursuant to 

Fed.R.App.P. 41(b) has no relevance to whether a stay is appro- 

priate here. Plaintiffs here are not the same as the Specter I1 

plaintiffs, 1101- is the f a c i l i t y  proposed for relocation the same. 

Cnder these circumstances p l a i n t i f f s  here should not be required 

to await the outcome of Snecter 11. Compare Becht-el  C O ~ P .  V. 

Local 215, Labofers' Int'l. Union, 544 F.2d 1207 (3d C i r .  1976) -- 

(court d i d  not abuse its discretion by s ~ a y i n g  tort claim between 

the parties pending arbitration of contro;lct claim between the 

same parties where arbitration of c o n t r a c t  claim might resolve 

tort claim) . 

1 .  ( . . .continued) 
noLwithstanding any work completed or monies spent, if this 
Court d e t e r m i n e s  that the r e loca t ion  is unlawful and enjoins 
further action to realign the NAWC. 
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For the reasons set forth abo -~e ,  plaintiffs r e s p e c t f u l -  

ly request that de fendan t s '  motion for reconsideration 'be denied. 

Respectfully submitted, 

/tbA.&a-e- eenberg (No. 1 2 5 6 2 )  

Nicole Reimann (No. 57707) 

SCHNADER, HARRISON, SEGAL & LEWIS 
1600 Market Street, Suite 3600 
Philadelphia, Pennsylvania 19103 
215-751-2144 

Of Counsel. 

Dated: Novenlber 4 ,  1 9 9 3  
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U.S. Department of Justice 

Ms. Nicole Reimann 
Schnader, Harrison, Segal & Lewis 
1600 Market St. Suite 3600 
~hiladelphia, PA 19103 

Re: Greenwood, et al., v. Dalton, et al,, 
No. 92-CV-5331 

Dear Nicole: 

During our conversation of November 10, you invited 
defendants to propose a discovery p l a n  in r e s p o n s e  t o  Plaintiffs' 
First Set of Requests for Production of Documents Directed to 
Defendants (hereinafter the "discovery request"). By proposing 
such a plan, defendants neither concede that responsive documents 
exist Lo each of your requests, waive any privileges t h a t  may 
attach to responsive documents, nor waive any relevancy 
objections. 

Moreover, we agreed that implementation of such a p l a n  would 
relieve defendants from the requirement that they respond t o  t h e  
entire discovery r e q u e s t  in thirty days. Pursuant to Fed. R. 
Civ. P. 29, attached hereto is a proposed. stipulation t h a t  waives 
that requirement. 

At the outset, defendants advance four relevancy and 
overbreadth objections to the discovery request. Fir;t, as you w s  ;4 ;';/* 
know, f r p d i g n n ~ e n t  of NAWC u r i n g  the 
1991 round of base c l o s i n g s  and realignments. The Defense Base 
Closure and Realignment Commission (the "Base Closure 
~ommission~~) has  since made recommendations in the 1993  round of 
base closings and realignments. Only doczuments relating to the 
1991 round are relevant in t h i s  case. Your requests do not 
distinguish between the two rounds or c o n t a i n  any date  
restrictions. To the extent, therefore, that plaintiffs request 
documents related to t h e  1993 round of base closings and 
realignments to which NAWC was not subjeczt, see, e . g . ,  Requests 
4, 6, 7, 9, 18, 19, defendants object to that request.' 

Similarly, to t h e  extent that any of the discovery 
requests can be read as seeking documents related to the 1988 
Defense Secretary's commission on Base Realignment and Closure  or 
the process by which t h a t  Commission recommended military 
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Second, several of plaintiffsf requests generally seek or 
can be interpreted to seek documents related to any and all naval 
installations, including, for example, naval stations, naval air 
stations, and naval. shipyards. See Requests 4, 6, 7, 8. Other 
requests are yet broader, and seek not only Navy documents, but 
any Department of Defense document relating to the NCOBRAfl model. 
See Requests 18, 19. This action, however, challenges the - 
realignment only of one naval facility -- NAWC. Documents 
dealing with other installations involved in the 1991 base 
closure and realignment process or documents relating to other 
servicest use of the "COBRA" model are irrelevant to this action. 

7 , 

Third, several of 1dbtiffsr requests seek documents 
relating to the claim hat the Commission on Consolidation and 0 conversion of Defense earch and Development Laboratories (the 
n L a b  Commis-sionn). By Memorandum and Order entered November 1, 
the Court denied plaintiffsr motion for summary judgment on that- 
claim as a matter of law. The Court's failure to dismiss that 
claim appears unintentional rather than the product of any view 
that the claim remains legally viable. A s  a result, requests 
relating to the Lab Commission claim are no longer relevant, if 
they ever were, and defendants will not produce any documents 
responsive to these requests. 

specifically, paragraphs 54-89 of the Complaint contain 
allegations related to Congressional oversight of defense labs 
and the servicest responses to it that form the basis of 
plaintiffsf claim that Congress intended the Lab Commission to 
have exclusive authority to recommend defense labs for closure or 
consolidation. Paragraph 58, for example, alleges that congress 
required the Defense Department to establish the Laboratory 
Demonstration Program. Paragraph 61 alleges that the Under 
Secretary of Defense for Acquisition issued a memorandum entitled 
"Strengthening and Improving Technology Management" as part of an 
effort to implement the Congressional directive. 

Requests 1 and 2 seek documents related to the Laboratory 
Demonstration Program. Requests 13-15 seek documents dealing 
with the memorandum referred to in paragraph 61 and actions 
alleged to have resulted from that memorandum. None of these 
requests are relevant to plaintiffsf remaining claims of 
violations of the Base Closure Act. 

Moreover, paragraphs 79-80 of the Complaint alleges that 
defendant Gerald Cann recommended closure or realignment of 
defense labs in violation of the Lab Comnission Act. 
seeks documents received, created or pos!;essed by Mr. Cann 

Request D concerning this allegation. The Court has rejected plaintiffs 
cl-aim that the Lab Commission Act was violated and, therefore, 
any documents relating to that claim are irrelevant. 

installations for closure or realignment, defendants object to 
such requests as irrelevant to this action. 

hLnkv, m,,T, q~ ~o,qnt;uo;c 
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Fourth, plaintiffs appear to request documents re 
the process by which NAWC has beenlor will be 
the President's decision to accept the Base Closure C$rnmission's 
recommendation to realign NAWC, see Requests 3, 4, 
24, as well as documents relating to costs of 
may have been created after the president's 
Requests Nos. 11, 12, 21, 23, 25. Post-decisional materials of 
this sort are irrelevant to the claims that certain actions of 
the defendants durinq the 1991 base closure process were 
unlawful. @ 

With regard to the discovery plan, defendants propose that 
tho first stage of discovery occur at the Base Closure 
commission. As you know, it is the Commissionfs policy that 
unclassified documents that it creates or receives are open 
the public. I understand that all such documents relating to the 
1991 and 1993 rounds of base closures and realignments have been 
indexed and filed in the Commissionfs library. Notwithstanding 
the objections above, given the Commission's document access 
policy, plaintiffs are welcome to examine any and all 
unclassified Commission documents. Plaintiffs may copy 
Commission documents atqself-service & machine* located in 
the library at   om mission expense. If the volume of documents 
plaintiffs intend to copy becomes excessive, the Commission 
reserves the right to reconsider its offer to allow free copying:&& /bc 
C0.l dcR g u t  ~ ~ O Y L  C ~ I I ~ ~ P ~ C I W A Y ,  

You are welcome to begin reviewing Commission documents at 
your convenience during regular business hours, 9 a.m. to 5 w w T M . "  
The Commission asks only that you provide ayfs notice prior 

Please contact Toby Messitt a=) 696-Q53- to do 050 J 
Should substantive questions arise about Commission 

documents during your review, p l e a s e  contact the  omm mission's 
counsel, Mary Ann Hook, If necessary, she will consult with me 

rnOdp'? and will provide you a prompt response. 
"J 

Your r e v i e w  of the commission's documents should a s s i s t  you 
n focusing and defining the categories of documents you may wish 
review at the Navy. The extensive amounts of information that 

you have requested from t h e  Navy are located in several different 
offices and commands. The Navy is in the process of determining 
which offices and commands maintain relevant materials and of 
assessing the volume of documents that mi3y be responsive, I have 
asked the Navy first to identify and review documents relating to 
the costs of realigning NAWC created or received prior to or 
during the base closure process. 

Once you have completed your review of Commission documents, 

I would ask that you provide me with a list of categories of Navy 
documents of most interest to you. Depending on when you begin 
your examination of  omm mission documents and when you complete 
that review, we should be able to tell you fairly quickly where 

3 
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the relevant and responsive Navy documents of greatest interest 
to you a r e  l o c a t e d  and roughly how many dclcuments there are. We 
can. then a r r a n g e  a mutually convenient date for your review of 
these documents at the Navy. During or  af:ter your  review of 
these records ,  you may notify me of additional categories of 
documents that you wish to review. I expect that your 
examination of Navy documents t h a t  we agree are relevant and 
responsive would con t i nue  in stages t h a t  both accommodates the 
Navy's need to locate and review documents and your schedule. 

Defendants understand that your  review of Navy documents 
that we determine are relevant and responsive in accordance with 
the,four points above does not waive any claim that plaintiffs 
many have that additional categories of documents are relevant, 

Should you have any questions regarding this proposal, 
please do not hesitate to call me. 

Very t r u l y  yours, 

Jeffrey S. Gutman 
Trial Attorney 

Federal. Programs Branch 
C i v i l  D i v i s i o n  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C . GREENWOOD, 1 
et &, - 1 

1 
plaintiffs, i 

) 
v. ) civil Action No. 92-CV-5331 

) 
JOHN H .  DALTON, Secretary 1 

of the Navy, & a., 1 
) 

Defendants .  1 

STIPULATION AND OR= 

By t h e i r  unders igned counse l  and p u r s u a n t  t o  Fed. R .  C i v .  P. 

29, plaintiffs and d e f e n d a n t s  hereby stipulate a s  follows: 

1. Defendants  s h a l l  not be required to respond to 

Plaintiffs' First Set of Requests for Production of Documents 

Directed to Defendants  ( t h e  'lRequests") within t h i r t y  days of 

service; 

2. Defendants shall make ava i l ab l  t o  p l a i n t i f f s  
l\Ofll 10 $51 *fi?d J 

categories of nonprivilege documents responsive to t h e  Requests 

in a manner and under  a timetable agreed upon by counsel; 

3 ,  This stipulation does not p r e c l u d e  either party f r o m  

seeking relief from this Court, 

David 3 .  Anderson 
Vincent  M. Gamey 
J e f f r e y  S.  Gutman 
Attorneys for Defendants 

I T  IS SO ORDERED. 

Peter S .  Greenberg 
Nicole Reimann 

Attorneys for Plaintiffs 

Dated: 



< CONFIRMATION REPORT > 

C TRANSMIT 3 

NO. DATE TIME DESTINATION PG. DURATION MODE RESULT 

W R O N G  PAGE COUNT. 



Document Separator 



DEC- 1-93 WED 1 4 :  55 

m w  : 
Fur No. ( 2 0 2 )  626-8202 (LOCaL) - - ,  369-a2C2 (F26) 
9th F&OOR 



DEC- 1-93 WED 1 4  :55 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN D I S T R I C T  OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 
& &, 

) 
1 

Plaintiffs, 
) 
1 

v. 
1 
) Civil action No. 92-CV-5331 

J O H N  H. DALTON, Secretary 
1 
1 

of the Navy, et a,, 1 

Defendants. 
1 
1 

DEFENDANTSf MEMORANDUM IN O P P O S I T I O N  TO 
OF THEIR MOTION FOR CEREI ?I.CATXON 

By Memorandum and Order entered November 1, 1993, this Court 

denied plaintiffsf motion for summary judgment on their claim 

that 5 246 of the 1991 D e f e n s e  Authorization Act, which 

established the Lab Commission, .divested the secretary of D e f e n s e  

and the Base Closure Commission o f  jurisdiction to recommend the 

closure or realignment of defense laboratories such as Warminster 

under the Defense Base Closure and Realignment A c t ,  P u r s u a n t  to 

28 U.S.C. 5 1292(b), plaintiffs move this Court to certify for 

this issue fo r  appeal. Such motions should be granted "spar- 

ingly,@' Seliqson v. Plum Tree, 61 F . R . D .  3 4 3 ,  3 4 7  (E .D.  Pa.  1973) 

(citing Filbert v. Bison Laboratories, 260 F.2d 431, 433 (3d Cir. 

1958)), and this motion should be denied for two reasons. 

~ i r s t ,  !j 1292 (b) authorizes certifications only i n  cases in 

which the Court finds that the question sought to be certified 

involves a "substantial ground f o r  a difference of opinion.11 The 

Court's rejection of plaintiffsf claim is alone not enough to 

satisfy this standard, particularly where, as here, plaintiffs 

cannot cite to conflicting 
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matter, the Court concluded that I1[t]herc! is absolutelv nothinq 

in the record before me to indicate that Congress intended the 

Lab Commission Act. to create an exceptiort to the Base Closure 

Act." Memorandum and Order at 7 (emphasis added). Equally 

emphatically, the Court found "nothing 011 the record before men 

to support plaintiffs1 argument that such a conclusion would 

nullify the Lab  omm mission Act. Id. at G-9. 

In short, the Court fully accepted defendantsr arguments 

that plaintiffs1 claim was insubstantial. Plaintiffs certainly 

disagree, but that disagreement alone is insufficient to generate 

a "substantial ground for a difference 01- opinionM on an issue of 

statutory construction so definitively and unequivocally decided 

by this Court. 

Second, plaintiffs observe that the chief purpose of 

certifying issues for interlocutory appeal is to speed the 

resolution of dispositive issues. plaintiffs, however, are in no 

position to request such expedition when they waited so long to 

)J move for summary judgment on the claim at.. issue. Not only did 

/\they wait until September, 1392 -- over a year after the 

resident approved the Base closure Commjssion's recommendation 

o realign Warminster -- to file this sujt, but plaintiffs did 
-]?$not move o r  sunxnary judgment on this purely legal claim until 
U 

h . ~ u l ~ ,  1993. Plaintiffs1 failure to seek a prompt resolution of 

this issue in the distr counsels against this Court's 

exercise of its discr the i s s u e  for interlocutory 

appeal prior to final j 
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Miller, Federal Practice and Procedure: ;rurisdiction 5 3930 at 

157 (1977) ("~istrict judges have not beta bashful about refusing 

to find substantial reason to question a ruling of law, even in 

matters of first impression."). Consequc.ntly, courts have found 

the standard synonymous with substantial likelihood of success on 

appeal. $even-UP Co. v. 0-So Grape C o . ,  179 F. Supp. 167, 172 

(N.D. Ill. 1959); Berqer v. United Stats8 ,  170 F. Supp. 7 3 5 ,  7 9 6  

( S . D . N . Y .  1959). 

Here, the Court had no difficulty d~sposing of plaintiffs' 

claim and they are unlikely to prevail orii appeal. The Cour t  

first rejected plaintiffsf assertion thal  Warminster was not a 

('military installation" subject to the B t ~ s e  C losure  A c t .  The 

Court noted that the Base Closure Act exllansively defines the 

military installations that the Secretar): '  and Base Closure 

Commission are authorized to recommend f(,r closure or 

realignment. 5 2910(4); Memorandum zlnd Order at 4. Citing 

extensively from plaintiffsf own C o m p l a i r r t  which detailed the 

military functions of Warminster ,  the C o ~ ~ r t  concluded that 

Warminster was a l'military i n ~ t a l l a t i o n . ~ ~ e m o r a n d u m  and Order 

at 4-5. 

Next, the Court rejected plaintiffs' claim that Congressr 

creation of the Lab Commission implied art exception to the Base 

Closure A c t  and divested the Secretary ar~d Base Closure 

Commission of authority to recommend defclnse labs for closure or 

realignment. Hardly employing language ~uggesting that a 

"substantial ground for a difference of opinion1' existed over the 
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Hc rnsxoN 

F o r  the  foregoing reasons,  p1aintif:l-st motion for  

certification should be denied. 

R e s p e c . : t f u l l y  s u b m i t t e d ,  

FRANK W.  HUNGER 
A s s i s t a n t  A t t o r n e y  G e n e r a l  

MICMAI<L J, ROTKO 
Uniteti  S ta tes  A t t o r n e y  

Dated: December 3 ,  1993 

DAV1;D J. ANDERSON 

-- 
VINCENT M. GARVEY 
JEFFREY S. GUTMAN 

A t t o r x l e y s  
U . S .  Plepartment of ~ u s t i c e  
C i v i l  D i v i s i o n  
9 0 1  E S t . ,  N . W .  Room 952  
Washington, D.C.  20530 
( 2 0 % )  514-4775 

A t t o r r l e y s  f o r  Defendants  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
et al., - 

1 
plaintiffs, 1 

1 
v. ) Civil Action No. 92-CV-5331 

1 
JOHN H. DALTON, Secretary 1 
of the Navy, & a., 1 

1 
Defendants. 1 

1 

DEFENDANTSt MEMORANDUM IN OPPOSITION TO 
PLAINTIFFSt MOTION FOR CERTIFICATION 

By Memorandum and Order entered November 1, 1993, this Court 

denied plaintiffst motion for summary judgment on their claim 

that § 246 of the 1991 Defense Authorization Act, which 

established the Lab Commission, divested the Secretary of Defense 

and the Base Closure Commission of jurisdiction to recommend the 

closure or realignment of defense laboratories such as Naval Air 

Warfare Center Aircraft Division Warminster (NAWC) under the 

Defense Base Closure and Realignment Act. Pursuant to 28 U.S.C. 

§ 1292(b), plaintiffs have moved this Court to certify this issue 

for appeal. Such motions should be granted llsparingly,ll Selicrson 

v. Plum Tree, 61 F.R.D. (E.D. Pa. (citing Milbert 

v. Bison Laboratories, 260 F.2d 431, 433 (3d Cir. 1958)), and 

this motion should be denied for two reasons. 

First, 8 1292(b) authorizes certifications only in cases in 

which the Court finds that the question sought to be certified 

involves a "substantial ground for a difference of opinion." The 

Court's rejection of plaintiffst claim, without more, is not 

sufficient to demonstrate that this standard is met, particularly 



where, as here, plaintiffs cannot cite to conflicting authority 

in their motion. See 16 C. Wright and A. Miller, Federal 

Practice and Procedure: Jurisdiction 5 3930 at 157 (1977) - 

("District judges have not been bashful about refusing to find 

substantial reason to question a ruling of law, even in matters 

of first impression.''). Consequently, courts have found the 

standard synonymous with substantial likelihood of success on 

appeal. Seven-UP Co. v. 0-So GraDe Co., 179 F. Supp. 167, 172 

(N.D. Ill. 1959); Beraer v. United States, 170 F. Supp. 795, 796 

(S.D.N.Y. 1959). 

Here, the Court had no difficulty disposing of plaintiffsf 

claim, and they are unlikely to prevail on appeal. The Court 

first rejected plaintiffsf assertion that NAWC was not a 

wmilitary installationm subject to the Base Closure Act. The 

Court noted that the Base Closure Act expansively defines the 

military installations that the Secretary and Base Closure 

Commission are authorized to recommend for closure or 

realignment. See 5 2910(4); Memorandum and Order at 4. Citing 

extensively from plaintiffs1 own Complaint, which detailed the 

military functions of NAWC, the Court concluded that NAWC was a 

"military installation." Memorandum and Order at 4-5. 

Next, the Court rejected plaintiffsf claim that Congressr 

creation of the Lab Commission implied an exception to the Base 

Closure Act and divested the Secretary and Base Closure 

Commission of authority to recommend defense labs for closure or 

realignment. Far from suggesting that a "substantial ground for 



a difference of opinionw existed over the matter, the Court 

concluded unequivocally that, It[t]here is absolutelv nothinq in 

the record befare me to indicate that Congress intended the Lab 

Commission Act to create an exception to the Base Closure Act." 

Memorandum and Order at 7 (emphasis added). Equally 

emphatically, the Court found "nothing on the record before melt 

to support plaintiffsf argument that such a conclusion would 

nullify the Lab Commission Act. Id. at 8-9. 

In short, this was not a close question. The Court fully 

accepted defendantsf arguments that plaintiffs1 claim was 

insubstantial. Plaintiffs certainly disagree, but that 

disagreement alone is insufficient to generate a ltsubstantial 

ground for a difference of opinionw on an issue of statutory 

construction so definitively and unequivocally decided by this 
1 

Court. 

Second, plaintiffs observe that the chief purpose of 

certifying issues for interlocutory appeal is to speed the 

resolution of dispositive issues. Plaintiffs, however, are in no 

position to request such expedition when they waited so long to 

move for summary judgment onvthe claim at issue. Not only did 

they wait until September, 1992 -- over a year after the 
President approved the Base Closure ~ommissionls recommendation 

to realign NAWC -- to file this suit, but plaintiffs did not move 
for summary judgment on this purely legal claim until July, 1993. 

Plaintiffs1 failure to seek a prompt resolution of this issue in 

the district court counsels against this Court's exercise of its 



discretion to certify the issue for interlocutory appeal prior to 

final judgment . 
CONCLUSION 

For the foregoing reasons, plaintiffsf motion for 

certification should be denied. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICHAEL J. ROTKO 
United States Attorney 

JEFFREY S. GUTMAN 

Attorneys 
U.S. Department of Justice 
Civil Division 
901 E St., N.W. Room 952 
washington, D.C. 20530 
(202) 514-4775 

Dated: December 2, 1993 Attorneys for Defendants 



CERTIFICATE OF SERVICE 

I hereby certify that I caused copies of the foregoing 

Defendantsf Opposition to Plaintiffsf Motion for Certification to 

be served on the 2nd day of December, 1993, by first class mail, 

postage prepaid, to: 

Peter S. Greenberg 
Nicole Reimann 
Schnader, Harrison, Segal & Lewis 
1600 Market Street, Suite 3600 
Philadelphia, PA 19103 

JEFF 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF Pl:N'NSYLVANIA 

U . S .  REP. JAMES C. GREEWOOD,  
et a l . ,  

plaintiffs, 

J O H N  H. DALTON, Secretary of 
the Navy, et al., 

Defendants.  

C1:VIL ACTION 

NO. 92-5331 

AND NOW, this 3rd day of January,  1994, it is hereby 

ORDERED t h a t  plaintiffs9 motion f o r  certification is DENIED 

without prejudice t o  refile after t h e  Supreme Court decides 

Specter v. Daltoq. 

BY THE C:OURT: A 

RONALD L. BUCKWALTER, J. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF P I S N N S Y L V A N I A  

REP. JAMES C. GREENWOOD, 1 
e.t al., - 1 

1 
p l a i n t i f f s ,  1 

\ 
I 

v. ) Civil Act:~.on No. 92-CV-5331 
1 

JOHN H .  DALTON, Sec re t a ry  1 
of t h e  Navy, et a. , 1 

1 
D e f e n d a n t s .  1 

DEFENDANTS ' [UNOPPOSGD] 
MOTION FOR AWARD O F  JUDGMENT 

In light of the U . S .  Supreme Court's opinion in Specter v: 

Dalton, No. 93-289 (U.S. May 2 3 ,  1994), t h e  T h i r d  Circuit's 

opinion in Specter v. Garrett, 971 F.2d 9 3 6  (3d  Cir. 1 9 9 2 )  

( s p e c t e r  I )  and t h i s  C o u r t ' s  October 2 8 ,  1993  o p i n i o n  d e n y i n g  

plaintiffs' motion for summary judgment ,  d e f e n d a n t s  move that 

this action be dismissed and judgment e n t e r e d  i n  t h e i r  f avo r .  A 

memorandum of points and a u t h o r i t i e s  and a  proposed judgment 

accompany this m o t i o n .  

LOCAL RULE 2 0  (b.1 CERTTFICATIO& - 

P u r s u a n t  to Local Rule 20(b), the u~ndersigned counse l  

ce r t i f i es  t h a t  a d r a f t  copy of t h i s  m o t i o n ,  a t t a ched  memornndum 

and proposed judgment were sent to p l a i n 1 : i f f s '  c o u n s e l  fox- t h e i r  

rev iew p r io r  to the filinq of this rnotj-on. Plaintiffs' counsel 

h a s  a d v i s e d  t h e  undersigned t h a t  plaintiffs have no objection to 

the entry of t.he proposed judgment a t t a c h e d  hereto. 

R e s p e 8 . z t f u l l y  submitted, 

FRANK W. HUNGER 
Assistant A t t o r n e y  G e n e r a l  
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MICHAEL R.  STILES 
U n i t e d  5 t a t e s  Attorney 

--- --- 
DAVID J . ANDERSON 

Dat-ed: J u n e  --, 1993 

VINCEN1 '  M. GARVEY 
JEFFREY S.  GUTMAN 

Attornczys 
U. s .  Depa r tmen t  of J u s t i . c e  
Civil ; l i v i s i o n  
901 E :;t., N . W .  Room 952  
Washin l~ ton ,  D. C. 2 0 5 3  0 
(202) 514-4775 
Attorneys f o r  Defendan t s  
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I N  THE U N I T E D  STATES D I S T R I C T  COURT 
FOR THE EASTERN D I S T R I C T  O F  P E . N N S Y L V A N I A  

REP,  J A M E S  C. GREENWOOD, 1 
& &, 1 

1 
Plaintiffs, ) 

1 
v .  ) C i v i l  A c t i o n  N o .  9 2 - C V - 5 3 3 1  

1 
JOHN H .  DALTON, Secretary ) 

of t h e  Navy, & d., 
1 

D e f e n d a n t s .  ) 

DEFENDANTS'  MEMORaNDUM IN SUPPORT 
OF THEIR [UNOPPOSED1 MOTION FOR AWARD OF JUDGMENT 

I n  l i g h t  o f  the U . S .  Supreme C o u r t ' s  recent o p i n i o n  i n  

s p e c t e r  v .  D a l t o n ,  N o .  9 3 - 2 8 9  ( U . S .  May 23, 1994)  [At tachment  1 

h e r e t o ] ,  t h e  Third C i r c u i t ' s  o p i n i o n  in Slzecter v .  G a r r e t t ,  9 7 1  

F.2d 936 (3d Cir. 1992)  ( S p e c t e r - I )  and t h i s  C o u r t ' s  October 2 8 ,  

1993  o p i n i o n  deny ing  p l a i n t i f f s '  motion f o r  summary judgment ,  no 

v i a b l e  c la ims remain  i n  t h i s  a c t i o n .  Judymen.t: s h o u l d  therefore 

be entered for d e f e n d a n t s  on all c o u n t s .  

P l a i n t i f f s  have advanced f o u r  c l a i m s :  1) t h e  Secre tary  of 

Defense (the " S e c r e t a r y " )  and  D e f e n s e  Base C l o s u r e  and  

Rea l i gnmen t  C o m m i s s i o n  ( t h e  llCommission'l) v i o l a t e d  c e r t a i n  

p r o c e d u r a l  requirements of the  Base C Z o s ~ ~ r e  A c t  in recoinmendinq 

t h e  rea l iynnrer l t  of t h e  Naval A i r  Warfare  Cen te r  A i r c r a f t  D i v i s i o n  

Warminster ( I1NAWC")  ; 2 )  t h e  S e c r e t a r y  anla C o m ~ ~ ~ i s s i o n  lndde 

s ~ i b s t a n t i v e  errors i n  makincj these r e c o m , \ ~ e n d a t i o n s  ; 3 ) the 

Secretary and C o m m i s s i o n  v i o l a t e d  t h e  u n i o n  p l a i n t i f f s '  d u e  

p r o c e s s  rights and 4 )  the S e c r e t a r y  and conlmission had n o  

a u t h o r i t y  t o  c o n s i d e r  NAWC, a defense l a b o r a t o r y ,  f o r  c l o s u r e  or  
, 

r e a l i g n m e n t ,  such a u t h o r i t y  instead having been reserved by 
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Congress  e x c l u s i v e l y  f o r  the separate Comm:ission on the C o n s o l i -  

d a t i o n  and Convers ion  of Defense ,  Resea rch  and Development Labor- 

a t o r i e s  ( t h e  "Lab Commission") . I n  J u l y ,  1993, defendants moved 

to d i s m i s s  the second ,  t h i r d  and f o u r t h  c l a i m s  and moved t o  s t a y  

the first  c l a i m  pend ing  t h e  Supreme Court's c o n s i d e r a t i o n  of 

whether an  i d e n t i c a l  claim made in Specter was r e v i e w a b l e .  At 

t h e  same time, p l a i n t i f f s  moved for sununary judgment  on the 

f o u r t h  claim. 

On October 28, 1993, t h i s  C o u r t  dcni t .d  p l a i n t i f f s 1  mot ion  

f o r  summary judgment,  h o l d i n g  t h a t  the Sec:retary and  the 

comnission had a u t h o r i t y  u n d e r  the Base C l o s u r e  Act to recommend 

t h e  r e a l i g n m e n t  of d e f e n s e  l a b s  like NAWC. Greenwood v. Dalton, 

No. 92-5331, 1993 WL 441716 ( E . D .  Pa .  Oct. 28 ,  1 9 9 3 ) .  The C o u r t ,  

however ,  d i d  n o t  g r a n t  d e f e n d a n t s '  motion t o  d i s m i s s  t h e  f o u r t h  

c l a i m .  I t  i n s t e a d  d e n i e d  wi thou t  p re jud ice  d e f e n d a n t s f  rnot.ion 

pending resolution of Specter by t h e  Supreme C o u r t .  ,Cec Oct. 2 8 ,  

1993 Melnorandum and Order a t  2 .  By O r d e r  of November 1 2 ,  1 9 9 3 ,  

the Cour t  stayed p l a i n t i f f s '  r e m a i n i n g  claims u n t i l  thirty d a y s  

a f t e r  t h e  Supreme C o u r t  dec ided  Specter. '  

Snecter has now been d e c i d e d .  On Mt~y 23, 1 9 9 4 ,  i n  a 

unanimous d e c i s i o n ,  t h e  supreme Court he:!.d t h a t  actions taken by 

the S e c r e t a r y ,  t h e  C o m m i s s i o n  o r  the Pre.;ide.nt u n d e r  the Rase 

C l o s u r e  Act ,  whe the r  t h e y  a re  s u b s t a n t i v e  or procedural in 

P l a i n t i f f s  s u b s e q u e n t l y  moved t h : . s  Court for an  order 
certifying their Lab Commiss ion  c l a im E c r  appeal. On January 3, 
1994, t h i s  C o u r t  d e n i e d  t h a t  mot ion  w i t h o u t  prejudice t o  refile 
it after t h e  Supreme C o u r t  decided Specter. 
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n a t u r e ,  a re  n o t  subject t o  j u d i l c i a l  review.. S p e c t e r  v .  DalLon ,  

N o .  93-289 ( U . S .  May 23, 1 9 9 4 ) .  The m a j 0 r . l . t ~  o p i n i o n ,  a u t h o r e d  

by Ch ie f  Jus t i ce  Rehnquist, he ld  t h a t  a c t i a ~ n s  of t h e  S e c r e t a r y  

and the Commission under the B a s e  Closure 2Act are not "final 

agency actionsw s u b j e c t  to judicial review under the Admini- 

strative Procedure  Act. Specter, s l i p  op. a t  8 .  I n  a n  opinion 

w r i t t e n  by Just ice  S o u t e r ,  f o u r  Justices concur red  in t h e  

judgment on t h e  ground t h a t  the t e x t ,  s t r t l c t u r e  and purpose 'of 

the Base C l o s u r e  Act reflected Congress '  i n t e n t  to p r e c l u d e  

j u d i c i a l  review of c la ims  that t h e  S e c r e t i c y  or Commission f a i l e d  

t o  comply w i t h  t h e  Base Closure  A c t . '  

S p e c t e r  t h e r e f o r e  d i s p o s e s  of plaintiffsf f i r s t  claim; their 

c o n t e n t i o n  that t h e  S e c r e t a r y  and Commission v i o l a t e d  p rocedura l  

requirements of t h e  Base Closure  Act i s  unreviewable .  Their 

second c l a i m  is unreviewable as w e l l .  Plaintiffs i n  S p e c t e r  did 

not appeal t h e  ~ h i r d  C i r c u i t ' s  d i s m i s s a l  of claims -- s u h c t n n -  

tially similar t o  those made here -- t h a t  t h e  Secre tary  and  

 omm mission made substantive e r r o r s  in rec:ommending m i l i t a r y  

i n s t a l l a t i o n s  f o r  c losu re  o r  real ignment .  see Specter I, 9-13 

F.2d at 9 5 0 - 5 3 .  The Supreme Court's d e c ~ s i o n  in - Specter and t-he 

~ h i r d  Circuitfs decision in a e c t e r  I- r e f q u i r e  that p l a i n t - i f f s t  

s u b s t a n t i v e  c h a l l e n g e s  be d i s m i s s e d .  I n  addition, as  t h e  Supreme 

C o u r t  noted i n  Specter,  the T h i r d  Circuit in _spScterI dismissed 

The m a j o r i t y  and concur r ing  op in ions  a l s o  h e l d  t h a t  base  
cl-osure decisions made by the President w e r e  n o t  reviewable. 
a, s l i p  op.  a t  3-15. Such dec i s ions  krere n o t  cha l l enged  i n  
this action. 
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plaintiffs' due process claim, a claim that :  was identical to 

third claim made by plaintiffs here, for failure to state a claim 

for which relief could be granted. See Specter, s l i p  op. at 3 

11.3. 

Finally, with regard to t h e  fourth cla im,  t h i s  Court held 

in October,  1993 that, as a matter of statutory construction, the 

Secretary and commission had authority to recommend NAWC for 

realignment. The Supreme Court's decisiort  in Specter l e n d s  

suppor t  to an a l t e r n a t i v e  g r o u n d  for  d i s m i s s a l  -- t h a t  the Secre- 

tary's and Commissionrs decisions to consider defense labs for 

closure or realiqnment under the Base Closure A c t  are not 

reviewable. In either event, plaintiffsr Lab  omm mission c l a i m  

should now be dismissed.  

CONCLUSION ---- 

The proposed judgment attached hereto shou ld  be e n t e r e d  by 

the C o u r t .  

Respec'tf ully submitted, 

FRANK W. HUNGER 
A s s i s t a n t  A t t o r n e y  G e n e r a l  

M I C H A E L  R. STILES 
Uni1;e.j States  Attoz l t ey  

-- - ----- 
D A V I D  J. ANUERSON 

--- _____-___--- 
VINC3:NT M. GARVEY 
JEF'FI?EY S .  GUTMAN 
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Dated: J u n e  --, 1993 

Attorneys 
U .  S .  Del 'artment of ~ u s t i c e  
c i v i l  D  vision 
901 E Sat:., N.W. Room 952 
Washington, D .  C .  2 0 5 3 0  
( 2 0 2 )  514 -4775  
A t t o r n e y s  for D e f e n d a n t s  
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IN THE U N I T E D  STATES D I S T R I ( : T  COURT 
FOR THE EASTERN DISTRICT O F  PENNSYLVANIA 

REP. JAMES C- GREENWOOD, 1 
s& G L I  1 

1 
Plaintiffs, j 

1 
v .  ) C i v i l  A c t i o n  No. 92-CV-5331 

1 
JOHN H. DALTON, S e c r e t a r y  1 

of the Navy, & d., 1 
) 

Defendants. 1 
_----._I_ 

1 

J U D G M E N T  

I n  accordance with the decision of the United S t a t e s  Supreme 

Court in S ~ e c t e r  v. D a l t o n ,  No. 93 -289  (U.S. May 2 3 ,  1 9 9 4 ) ;  the 

decision of the Uni ted  S t a t e s  Court of Appeals  for the T h i r d  

Circuit in Specter v. Dalton, 971 F.2d 9 3 6  (3d Cir. 1992), and 

this Court's Memorandum Opinion and O r d e l -  of October 2 8 ,  1993, 

Greenwood v. Dalton, No. 92-5331, 1993 W1, 441716 ( E . D .  P a .  O c t .  

2 8 ,  1993), it is hereby ORDERED AND ADJUUGED that the plaintiffs' 

complaint is dismissed w i t h  prejudice in its entirety. 

-- ---\--.- 

UN1TE.D STATES DISTRICT J U D G E  

Dated : .- 
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I N  THE U N I T E D  STATES U I S T R l C T  COURT 
FOR THE EASTERN D I S T R I C T  O F  I?ENNSYLVRNIA 

: R E P .  JAMES C.  GREENWOOD, 1 - 
et &, 1 - 

) 
P l a i n t i f f s ,  1 

v.  ) 1 c i v i l  A c t i o n  N o .  92-cV-5331 
1 

JOHN H. DALTON, S e c r e t a r y  1 
of t h e  Navy, et a., ) 

1 
Defendants. 1 

1 

I n  accordance with the d e c i s i o n  of t h e  U n i t e d  States Supreme 

C o u r t  i n  S p e c t e r  v L  D a l t o n ,  1 1 4  S. Ct. 1719 (1994): the dec io io r l  

of the U n i t e d  S t a t e s  Court of Appea l s  f o r  the T h i r d  Circuit in 

Swecter v. D a i t ~ ,  9 7 2  F.Zd 936  (3d Cir. 1 9 9 2 ) ,  a n d  this C U I I L - ~ ~ S  

Memorandum Opinion and order of Octnbek 2 e  , 1913, Greenrroot l  -vz -- 
D a l t o n ,  No. 92-5331, 1993 WL 4 4 1 7 1 6  ( E . D .  Fa .  Oct. 23 ,  1993). i t  

is hereby O R D E R E D  A N D  A D J U D G E D  t h a t  t h e  plsintiffsf c o m p l a i n t  is 

dismissed w i t h  prejudice i n  its e n t i r e t y .  

D  STATES D I S T R . 1 C T  JUDGE 

Dated: U N €  23. 1577 

FN TI!: P I= TI; - ft ;-; b 7  .t - ... .&..L. - --. -- 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTEEN DISTRICT OF P E N N S Y L V A N I A  

REP.  JAMES C. GREENWOOD, et a l .  : (LIVIL ACTTON 

vs. Plecllse rofw b tM number 

JOHN H. DALTON, Secretary of IJO. 9 2 - 4 3 3 1  
when m e 6 2 9  7 1- 

the Navy, et al. 

ORDER OF TRANSFER OUT OF CIVIL S U S P E N S E  FILE 

AND NOW, t h i s  23rd d a y  of July , 1 9 9 4 ,  i t  a p p e a r i r l g  to 
the c o u r t  that the above e n t i t l e d  case s l lou ld  be t r a n s f e r r - e t l  from 
t h e  Civil S u s p e n s e  F i l e ,  it  is 

O R D E R E D  t h a t  t h e  Clerk of C o u r t  t r a n s f e r  s a i d  case  from t h e  
Civil Suspense File to the c u r r e n t  docket f o r  f i n a l  d i s p o s i ' t i o n .  

ATTES r : 
n \ 
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IN T H E  U N I T E D  STAPES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF I 'ENNSYLVANIA 

R E P .  JAMES C. GREENWOOD,  1 
1 

- 
et al., - 

) 
P l a i n t i f f s ,  

v. ) ) c i v i l  A c t i o n  N O .  92-CV-5331 
1 

JOHN H. DALTON, Secretary 1 
of the Navy, & aJ., 

1 
Defendants. 1 

1 

In accordance with the decision of the U n i t e d  States Supreme 

c o u r t  i n  Specter v ,  D a l t o n ,  114 S -  C t -  1 7 1 9  ( 1 9 9 4 ) :  the decisiori  

of the U n i t e d  States C o u r t  of Appeals for t h e  T h i r d  C i r c u i t  i n  

Specter v.  Da!.%, 9 7 1  F.2d 9 3 G  ( I d  C i r .  1 9 9 2 ) ,  a n d  tliis ( . u ~ l r t ~ s  

Memorandum O p i n i o i l  and O r d v r  of O c t o b e i  2e ,  1.933, Graenuoon -v - -- - 
D a l t o n ,  NO.  532-5331. 1 9 9 3  WL 441116 (E.D. F a .  Oct. 2 8 ,  9 )  it 

is hereby ORDERED U l D  A D J U D G E D  t h a t  t h e  pllintiffcf c o i l p l a i n t  is 

dismissed with pre judice  i n  i ts  e n t i r e t y .  

Dated: C / N €  23, 1497 

'7 
-.. 

RONALD SA- BUCKWALTER 
C___ 

I-TNITED !;TAWS D I S T R I C T  J U D G E  



September 28, 1994 

TO: Mary Ann Hook 
Dick Eddy 

Scott ~c1ntoshSCLOc) 

RE : Greenwood 

Here is a draft of our.brief in the Greenwood case. I welcome 
any comments or suggestions you may have. 

The brief must be mailed out by COB Monday, October 3. If you 
are able to get me your comments by COB Friday, I would be grate- 
ful, but Monday morning is OK if necessary. My number is 
(202) 514-4052. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

NO. 94-1734 

JAMES C. GREENWOOD, et al., 

Plaintiff s-Appellants, 

v. 

JOHN H. DALTON, et al., 

Defendants-Appellees. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

BRIEF FOR THE APPELLEES 

STATEMENT OF JURISDICTION 

1. This is a suit for declaratory and injunctive relief 

under the Defense Base Closure and Realignment Act of 1990 and 

Section 246 of the National Defense ~uthorization Act for ~iscal 

Year 1991. The jurisdiction of the district court was asserted 

under 5 U.S.C. § 702 and 28 U.S.C. § 1331. 

2. The judgment under appeal was entered on June 24, 1994. 
. - 

The judgment is a final decision and is within this Court's 

jurisdiction under 28 U.S.C. § 1291. The notice of appeal was 



filed on July 12, 1994, within the time allowed by Rule 4 (a) (4) 

of the Federal Rules of Appellate Procedure. 

QUESTIONS PRESENTED 

The Defense Base Closure and Realignment Act of 1990 ("Base 

Closure Actw) authorizes the Secretary of Defense, with the con- 

currence of an independent commission and the President, to close 

unneeded domestic "military installations.I1 The Act defines 

"military installation" as "base, camp, post, station, yard, 

center, homeport- facility for any ship, or other activity under 

the jurisdiction of the Department of Defense * * * ." The 
questions presented are: 

1. Whether military research and development laboratories 

are "military installationslI subject to closure under the Base 

Closure Act. 

2. If so, whether Section 246 of the National Defense 

Authorization Act for Fiscal Year 1991, which created a temporary 

advisory commission to study "various means to improve the opera- 

tion of laboratories of the Department of Defense,I1 including 

closures, implicitly withdrew the Secretary's authority to close 

military laboratories under the Base Closure Act. 



STAT- OF THE CASE 

I. Nature of Case and Proceedings Below 

In 1991, as part of a Congressionally mandated effort to 

close unneeded domestic military installations, the Secretary of 

Defense proposed the closure of a number of military research and 

development laboratories, including a Naval air warfare labora- 

tory in Warminster, Pennsylvania. The Secretary's proposal was 

endorsed by an independent base closure commission, approved by 

the President, and sustained by Congress. The same proposal was 

also endorsed shortly thereafter by the "Lab Cornrni~sion,~ an 

advisory commission charged by Congress with reviewing the 

military laboratory system. 

More than a year later, the present suit was brought to 

block the Secretary of Defense from carrying out the closure of 

the Warminster laboratory. The plaintiffs, affected employees 

and unions and their Congressional representatives, claimed that 

the Secretary and the base closure commission lacked statutory 

authority to recommend the closure of the Warminster facility. 

The district court rejected this claim, holding that the Defense 

Rase Closure and Realignment Act-of 1990 ("Base Closure Act") 

grants the Secretary and the commission jurisdiction over all 

domestic "military  installation^,^ including military labora- 

tories. The district court specifically rejected the plaintiffs' 

argument that Section 246 of the National Defense Authorization 

Act for Fiscal Year 1991, which created the Lab Commission to 

review the operation of the military laboratory system, impli- 



citly withdrew the authority that the Base Closure Act conferred 

on the Secretary and the base closure commission. The plaintiffs 

now appeal, renewing their argument that military laboratories, 

unlike all other domestic military facilities, are exempt from 

closure under the Base Closure Act and may not be closed at all 

without additional legislative authorization by Congress. 

11. Statement of Facts 

A. Statutory Background 

1. The central issue in this appeal is whether the Base 

Closure Act applies to military research and development labora- 

tories. To place this issue in context, we begin with a brief 

review of the statutory background of the Base Closure Act, The 

Act is the latest in a series of legislative initiatives govern- 

ing the closure of domestic military installations, and a review 

of the legislative background casts light on the statutory ques- 

tions in this case. 

Prior to 1977, the Secretary of Defense enjoyed broad 

authority to close military installations without further 

Congressional authorization. Under 10 U.S.C. 5 125(a), the 

Secretary was (and still is) vested with general authority "to 

provide more effective, efficient, and economical administration 

and operation, and to eliminate duplication, in the Department of 

Defense."' Acting pursuant to this statutory authority, and pur- 

' In its present form, 10 U.S.C. § 125 (a) requires the 
Secretary to obtain Congressional approval before subsizantially 
transferring, reassigning, consolidating, or abolishing a "func- 
tion, power, or duty * * * vested by lawn in the Department of 

(continued. . . ) 



suant to the constitutional authority of the President as 

Commander-in-Chief, the Department of Defense closed a large 

number of domestic military installations in the 1960's and early 

1970's. See Defense Base Closure and Realignment Commission, 

Rex>ort to the President, p. 1-1 (1991) ("Base Closure Commission 

Reportm), reprinted in House Doc. No. 111, 102d Cong., 1st Sess. 

3 - - (1991). 
In 1977, Congress enacted legislation to restrict the 

closure of major domestic military installations. The 1977 

legislation, codified at 10 U.S.C. § 2687, required the Depart- 

ment of Defense to comply with a variety of procedural require- 

ments, including the National Environmental Policy Act, before 

carrying out major closures. 10 U.S.C. § 2687(b)(1)-(4) (Supp. I 

1977). The new procedural restrictions, together with Congress's 

own reluctance to close major military facilities, effectively 

blocked any significant base closure for more than a decade. See 

H. Conf. Rep. No. 1071, 100th Cong., 2d Sess. 23 (1988), 

reprinted in 1988 U.S. Code Cong. & Admin. News ("USCCAN") 3403; 

Base Closure Commission Report, p. 1-1. 

The 1977 legislation applies to all "military installationsn 

of a specified size. 10 U.S.C. 5 2687 (a) (1) - (2) . The legis- 

1 ( . . . continued) 
Defense or one of its agencies or officials. However, individual 
military installations do not constitute a llfunction, power, or 
duty * * * vested by lawn in the Department of Defense, and hence 
this restriction does not affect the Secretary's general authority 
to close or realign military installations. See, e.s., Armstronq 
v. United States, 354 F.2d 648, 649 (9th Cir. 1965), cert. denied, 
384 U.S. 946 (1966). 



lation defines "military in~tallation,~ in relevant part, as any 

"base, camp, post, station, yard, center, homeport facility for 

any ship, or other activity under the jurisdiction of the Depart- 

ment of Defense * * * .It - Id. § 2687(e) (1). If a facility does 

not come within this broad definition of "military in~tallation,~~ 

it is not subject to the restrictions of the 1977 legislation, 

and may be closed on the basis of the Secretary's general 

authority under 10 U.S.C. § 125(a). 

2. In 1988, Congress temporarily lifted the restrictions of 

the 1977 legislation, by enacting the Base Closure and Realign- 

ment Act of 1988 (It1988 Acttt). Pub. L. No. 100-526, § §  201-209, 

102 Stat. 2623, 2627-34 (1988). The 1988 Act is the immediate 

predecessor to the current Base Closure Act, and it parallels the 

current Act in respects that are relevant to this appeal. 
,- 

The 1988 Act created an independent commission to identify 

unnecessary domestic military installations. 1988 Act § §  201 (1) , 

203 (b) (1) - (2) . The commission's recommended closures were pre- 

sented to the Secretary of Defense, who was required to approve 

or disapprove them in their entirety. Id. § §  201(1), 202. If 

the Secretary approved the commission's recommendations, the 1988 

Act allowed Congress 45 days to override the Secretary's decision 

by passing a joint resolution of disapproval. Id. § §  202(b), 

208. If Congress did not do so, the Secretary was authorized 

(and indeed required) to carry out the closures, without having 

to comply with the restrictions of the 1977 legislation.'' 



Like the 1977 legislation, the 1988 Act applied to "military 

 installation^,^^ and it borrowed its definition of "military 

installationsn verbatim from the 1977 legislation. [Cite.] The 

1988 base closure commission understood this definition to cover 

military laboratories, and the commission included a major 

laboratory, the Army Military Technology Laboratory, in its list 

of recommended closures. See Base Realisnments and Closures: 

Re~ort of the Defense Secretarvls Commission 60-61 (December 

1988). The Secretary of Defense approved the commissionfs 

recommendations, including the recommendation to close the Army 

Military Technology Laboratory, and Congress sustained the 

Secretary's decision. [Cite.] 

3. In 1990, Congress enacted the current Base Closure Act 

as a successor to the 1988 Act. The current Act provides for 

three rounds of closures, in 1991, 1993, and 1995. [cite. l 2  

Like the 1977 and 1988 legislation, the current Act governs 

the closure of rrmilitary installations." [Cite.] As noted 

above, the definition of "military installationv in the 1988 Act 

had been interpreted by the 1988 base closure commission to cover 

military laboratories. Knowing that, Congress chose to adopt the 

identical definition of "military installationn in the current 

Act: "base, camp, post, station,. yard, center, homeport facility 

* * * , or other activity under the jurisdiction of the Depart- 

ment of Defense * * * . Iv  Act § 2910(4). 

- 

The text of the Base Closure Act, as amended, is set forth 
in the statutory addendum to this brief. 



Under the current Act, the Secretary of Defense prepares a 

list of recommended closures for each biennial round. Act 

g 2903 (c) (1) . 3  The Act requires the Secretary to "consider all 

military installations inside the United States equallyvv when 

selecting bases for closure. Id. ,§ 2903(c) (3). The Secretary's 

recommendations are presented to-the Defense Base Closure and 

Realignment Commission ("Base Closure Commissionvv), which pre- 

pares a report for the President regarding the proposed closures. 

Id § 2903 (d) (2) (A). The Base Closure Commission has authority L 

in certain circumstances to change the Secretary's recommenda- 

tions. Id. § 2903 (d) (2) (B) . 
The Act authorizes the President to approve or disapprove 

the Commission's recommendations. Act § 2903(e) (1). If the 

President approves the recommendations, Congress may override the 

President's decision by enacting a joint resolution of disap- 

proval. Id. § §  2904(b), 2908. If Congress does not do so, the 

Act obligates the Secretary to close all military installations 

approved for closure in the Commission's report. Id. 

§ 2904 (a) (1) - (2). 

The process of selecting military installations for closure 

under the Act is subject to a highly expedited statutory time- 

table. [Cite.] The process of actually closing the selected 

The Act provides for both nclosures~ and "realignments." 
See, e. g., Act § 2904 (a) (1) - (2) . A vtrealignment" is defined as 
"any action which both reduces and relocates functions and.civilian 
personnel positions * * * . " - Id. § 2910 (5) . Nothing- in this 
appeal turns on the distinction between closures and realignments. 
For the sake of simplicity, this brief uses vtclosureM to refer both 
to closures and realignments. 



bases, however, takes far longer.. The Act provides the Depart- 

ment of Defense with up to 2 years after the completion of each 

round to begin the closures, and up to 6 years to complete them. 

Id. ,§ 2904 (a) (3) - (4) . As a result of this extended timetable, - 

Congress has an opportunity to revisit closure decisions through 

the ordinary legislative process even after the biennial selec- 

tion process has been completed. 

4. The Base Closure Act is part of the National Defense 

Authorization Act for Fiscal Year 1991. [Cite.] A different 

section of that legislation, Section 246, created the Commission 

on the Consolidation and Conversion of Defense Research and 

Development Laboratories ("Lab Commissionw). The appellants1 

claim in this appeal rests principally on the relationship 

between the Base Closure Act and Section 246.4 

Section 246 charged the Lab Commission with l~conduct[ingl a 

study to determine the feasibility and desirability of various 

means to improve the operation of laboratories of the Department 

of Defense." § 246(b) (1). The Lab Commission was directed to 

consider llsuch means asv establishing government-owned, 

contractor-operated (nGOCOm) laboratories; modifying laboratory 

missions and functions; and consolidating or closing some or all 

laboratories. Id. § 246 (b) ( 2 )  (A) . The Lab Commission was 

required to present a report to the Secretary of Defense by 

September 30, 1991, and the Secretary was directed to transmit 

The text of Section 246 is set forth in the statutory 
addendum to this brief. 



the report to Congress within 30 days thereafter. Id. 

§ 246(f)-(g). The Commission went out of existence 90 days after 

presenting its report to the Secretary. Id, § 246(h). 

For present purposes, four aspects of Section 246 should be 

borne in mind. First, the subject of closing military labora- 

tories was only one part of the Lab Commission's general mandate 

"to determine the feasibility and desirability of various means 

to improve the operation of [DoDI laboratories." Second, the 

report of the Lab Commission, unlike that of the Base Closure 

Commission, was purely advisory. Third, Section 246 does not 

itself impose any restriction on the closure of military labora- 

tories. Fourth, Section 246 does not contain any provision 

expressly limiting the authority and jurisdiction of the Secre- 

tary of Defense and the Base Closure Commission under the Base 

Closure Act. 

B.  T h e  P r e s e n t  C o n t r o v e r s y  

1. In April 1991, the Secretary of Defense issued his first 

list of recommended closures under the Base Closure Act. 56 Fed. 

Reg. 15184 (April 15, 1991). The Secretary's recommendations 

included the closure of a large number of Army and Navy military 

laboratories. Id. at 15203-15206, 15226-15239 (Navy). The 

Secretary proposed restructuring the Navy's laboratory system 

into four major "warfare centers," including a Naval Air Warfare 

Center. Id, at 15226-15228. 

AS one step in the creation of the Naval Air Warfare Center, 

the Secretary proposed disestablishing the Naval Air Development 



Center in Warminster, Pennsylvania ( I1Warminster Center" 1 , and 

transferring the bulk of its functions to a facility in Maryland. 

Id. at 15227. The Secretary determined that the Warminster - 
Center was lower in.military value than alternative facilities, 

for a variety of reasons, including restricted airspace and 

limited room for expansion to accommodate consolidation. Id. at 

15226. 

After an intensive review process, the Base Closure Comrnis- 

sion approved virtually all of the Secretary's recommendations 

regarding the closure of military laboratories. Base Closure 

Commission Report, pp. 5-12 to 5-13, 5-15 to 5-16, 5-29 to 5-30. 

The Commission specifically approved the Secretary's plan to 

consolidate existing naval laboratories into "warfare centers," 

including the planned realignment of the Warminster Center. Id. 

pp. vii, 5-29 to 5-30. 

Before acting on the Secretary's recommendations, the Base 

Closure Commission satisfied itself that its jurisdiction "did 

include authority to recommend realignment and closure of labora- 

tories [, ] without the input of the [Lab] Commission. l1 Base 

Closure Commission Report, p. 5-16. However, the Base Closure 

Commission recommended that the Secretary defer implementation 

the principal laboratory closure plans until January 1992, "in 

order to give the Secretary time to consider the findings and 

recommendations of the [Lab] Commission * * * and to consult with 
the appropriate committees of Congress." Id. p. 5-30. The Base 

Closure Commission further noted that "there is a clear role for 



the [Lab] Commission to advise the Secretary of how best to 

implement this consolidation plan so as to minimize the impact of 

the turbulence it could create * * * ." Ibid. 
In July 1991, the President approved the Base Closure Com- 

mission's recommendations, and Congress sustained the President's 

decision when the House of Representatives overwhelmingly 

rejected a proposed joint resolution of disapproval. [Cite.] As 

a result, the Secretary of Defense became obligated by law to 

"close all military installations recommended for closure by the 

[Base Closure] Commission * * * . Act § 2904 (a) (1) . 
2. Two months later, in September 1991, the Lab Commission 

issued its report to the Secretary of Defense. The Lab Com- 

mission presented almost 50 principal recommendations and find- 

ings, covering both department-wide and service-specific labora- 

tory issues. Federal Advisory Commission on Consolidation and 

Conversion of Defense Research and Development Laboratories, 

Re~ort to the Secretarv of Defense (September 1991) ("Lab 

Commission Reportn), pp. ES-2 to ES-9. 

Among other things, the Lab Commission reviewed the 

Secretary's plans for closing and realigning Army and Navy 

laboratories. Lab Commission Report, pp. 9-16. As a general 

matter, the Lab Commission endorsed those plans. Id. at 11, 15. 

At the same time, the Lab Commission recommended a number of 

specific modifications and adjustments in these plans. For 

example, the Lab Commission recommended deferring the Army's 

planned construction of a microelectronics research facility and 



consideration of an alternative interservice facility. Id. at 

pp. ES-4, ES-6, 10-12. However, the Lab Commission did not 

recommend any change in the Secretary's plan to close the 

Warminster Center. Id. at 13-16. 

3. In September 1992, over a year after the President 

approved the 1991 closure recommendations, the appellants brought 

suit to enjoin the Secretary from carrying out the closure of the 

Warminster Center. App. 1. Among other things, the appellants 

claimed that Section 246 of the National Defense Authorization 

Act vested the Lab Commission with exclusive jurisdiction over 

the closure of military laboratories, and that the Secretary of 

Defense and the Base Closure Commission had exceeded their 

authority under the Base Closure Act by recommending closures and 

realignments of military labs. The appellants also advanced a 

variety of other claims, all of which they subsequently have 

abandoned in light of the Supreme Court's decision in Dalton v. 

S~ecter, 114 S. Ct. 1719 (1994), and this Court's decision in 

S~ecter v. Dalton, 971 F.2d 736 (3d Cir. 19921.~ 

In October 1993, the District Court for the Eastern District 

of Pennsylvania (Buckwalter, J.) denied a motion by the appel- 

lants for summary judgment on the Lab Commission claim. App. 72. 

The district court held that the Warminster Center is a I1military 

installation" within the definition of that term in the Base 

The decisions of the Supreme Court and this Court in the 
Specter litigation preclude judicial review of all claims that the 
government has failed to comply with the substantive or procedural 
requirements of the Base Closure Act. 



Closure Act, and hence the closure of the Warminster Center was 

within the authority of the Secretary of Defense and the Base 

Closure Commission under that Act. Id. at 75-76. The court then 

held that Congress, by enacting Section 246, "did not create an 

exception to the Base Closure Act divesting the Secretary of 

Defense and [the] Base Closure Commission of authority to 

recommend defense labs for closure or realignment.If Id. at 78. 

The court concluded that Section 246 and the Base Closure Act 

"are capable of co-existencew and that flabsolutely nothing in the 

recordff indicated that Congress meant for Section 246 to create 

an exception to the scope of the Base Closure Act. Ibid. 

In June 1994, the district court entered a final judgment 

resolving all claims in favor of the appellees. This appeal, 

which is limited to the Lab Commission issue, followed. 

SUMMARY OF ARGUMENT 

[To be added. ] 



ARGUMENT 

THE DEFENSE BASE CLOSURE AND REALIGNMEW?! ACT AUTHORIZES THE 
SECRETARY OF DEFENSE TO CLOSE MILITARY LABORATORIES 

I. Military Laboratories Are "Military Installations~ 
under the Act 

A. With exceptions that are not relevant here, the Base 

Closure Act applies to all domestic "military installations,~ and 

directs the Secretary of Defense, to ttconsider all military 

installations inside the United States equally * * * . "  Act 
§ 2903(c) (3). In carrying out their responsibilities under the 

Act, the Secretary of Defense and the Base Closure Commission 

have concluded that military laboratories are "military installa- 

tionstl under the Act, and therefore may (and indeed must) be con- 

sidered for closure. 

Whether military laboratories are "military installationsI1 

under the Base Closure Act is the threshold issue in this case. 

It is an issue, however, that the appellants avoid until the very 

end of their brief. When they finally turn to it, they dutifully 

argue that the Act's definition of I1military installationw does 

not cover military laboratories, but their argument (at pp. 35- 

36) is half-hearted at best. Their reluctance to address the 

issue is understandable, for it is clear beyond reasonable argu- 

ment that military laboratories are "military installationsw 

under the Act, and hence that the Base Closure Act squarely pro- 

vides statutory authority for the closure of the Warminster 

Center. - 



The text of the Base Closure Act is sufficient to dispose of 

the appellants1 position. The Act defines Itmilitary installa- 

tion" in sweeping terms as any "base, camp, post, station, yard, 

center, homeport facility * * * , or other activitv under the 

jurisdiction of the DeRartment of Defense * * * . n  Act § 2910(4) 

(emphasis added). This is an exceptionally broad definition, and 

as the underscored language shows, military laboratories come 

squarely within its terms. All military laboratories engage in 

"activit[ies] under the jurisdiction of the Department of 

Defense. " And the Warminster laboratory is a I1centerlt - - 

formerly the Naval Air Development Center, now the Naval Air 

Warfare Center - -  for good measure. To argue that the Warminster 

Center is not a llcenter,ll and that its activities are not 

"activit[ies] under the jurisdiction of the Department of 

Defense,? is not to interpret the statutory language but to 

ignore it. 

The appellants assert (at p. 36) that when Congress included 

"centerI1 and "other activit[ies] under the jurisdiction of the 

Department of Defensevv in the definition of I1military installa- 

tion," it meant to cover only what the appellants call "base-type 

faci1ities.l1 This argument is simply an iwse dixit. If Congress 

had wished to limit the definitibn of I1military installationtt to 

"base-type facilitiesw (whatever that means), it hardly would 

have included an unqualified, all-encompassing term like "other 

activitriesl under the jurisdiction of the Department ofADefensen 



in the definition. That term, far from supporting the narrowing 

construction offered by the appellants, directly undermines it. 

Even if the text were less clear, any uncertainty would be 

dispelled by the record of how term has been employed, admini- 

stratively and legislatively. Both before and after the enact- 

ment of the Base Closure Act, the definition of "military instal- 

lation" used in the Act has been applied administratively to 

military laboratories. And Congress, far from rejecting that 

administrative interpretation, has accepted it - -  and indeed 

relied on it - -  legislatively. 

When Congress set out to define "military installationM for 

purposes in the Base Closure Act, it chose to adopt a definition 

that already had been applied to military laboratories. As noted 

above, the Base Closure Act's immediate predecessor, the 1988 

base closure act, had used the same definition, and the indepen- 

dent commission created by the 1988 act had employed that defini- 

tion to recommend the closure of- a major military laboratory. 

See p. - supra. Congress reviewed the commission's recommenda- 

tions in 1988, and hence was fully aware that "military instal- 

lation" had been interpreted to include military laboratories. 

Knowing that, Congress adopted precisely the same definition for 

the Base Closure Act. Congress would hardly have adopted that 

definition, without alteration, if it wished to exclude military 

laboratories from the scope of the Act. "Congress is presumed to 

be aware of an administrative or judicial interpretation--of a 

statute and to adopt that interpretation when it reenacts a 



statute without change.I1 Merrill Lvnch. Pierce. Fenner & Smith 

v. Curran, 456 U.S. 353, 382 n.66 (1982). 

Since the enactment of the Base Closure Act, the Secretary 

of Defense and the Base Closure Commission have continued to 

interpret "military in~tallation~~ to include military labora- 

tories. They did so during the 1991 round, of course, as this 

case itself demonstrates. And they did so again in the 1993 

round, recommending the closure or realignment of a number of 

additional Navy laboratories. Defense Base Closure and Realign- 

ment Commission, Rewort to the President, pp. vi, ix (1993) 

("Base Closure Commission Reportl1), reprinted in House Doc. 

No. 115, 103d Cong., 1st Sess. 7., 10 (1993). 

Presented with this consistent, ongoing administrative 

interpretation, Congress has left the statutory definition of 

I1military installationw undisturbed with respect to military 

laboratories. At the same time, it has revised the statutory 

definition in other respects. After the Base Closure Commission 

recommended the realignment of the Army Corps of Engineers in 

1991, Congress retroactively amended the definition of "military 

installation" to exclude "any facility used primarily for civil 

works, rivers and harbors projects, flood control, or other 

projects not under the primary jurisdiction or control of the 

Department of Defense." Pub. L. No. 102-190, § 2821(h), 105 

Stat. 1546 (1991) (amending Act § 2910(4)). Congress hardly 

would have left the statutory definition of "military ins-tal- 

lation" undisturbed with respect to military laboratories, at the 



same time that it was revising the definition in other respects, 

if the Secretary and the Commission had misconstrued the defini- 

tion as fundamentally as the appellants claim. To the contrary, 

''when Congress revisits a statute giving rise to a longstanding 

administrative interpretation without pertinent change, the 

'congressional failure to revise or repeal the agency's interpre- 

tation is persuasive evidence that the interpretation is the one 

intended by Congres~.'~ Commoditv Futures Trading Comm'n v. 

Schor 478 U.S. 833, 846 (1986). I 

B. Ironically, if the appellants1 reading of "military 

installationsN were correct, that reading would not advance the 

appellants' claim, but instead would destroy it. For if military 

laboratories are not "military installationsIv the Secretary of 

Defense is free to close them at will, without recourse to the 

Base Closure Act. 

As explained above (see pp. - - - su~ra), the Secretary of 

Defense has the general statutory authority to "provide more 

effective, efficient, and economical administration and opera- 

tion, and to eliminate duplication, in the Department of Defensew 

(10 U.S.C. § 125(a)), and he employed this authority on numerous 

occasions before 1977 to close unneeded domestic military facili- 

ties. See, e.s., Armstronq v. United States, 354 F.2d 648 (9th 

Cir. 1965), cert. denied, 384 U.S. 946 (1966). Congress limited 

this statutory authority in 1977, of course, by enacting 
-. 

10 U.S.C. § 2687 (see pp. - - - su~ra). But that restrict?on, like 

the Base Closure Act itself, applies only to "military installa- 



ti on^,^^ and it uses precisely the same definition of "military 

installationw as the Base Closure Act uses. [Cite.] Thus, if 

military laboratories are not "military installations" under the 

Base Closure Act, they are not "military installations" under 

10 U.S.C. § 2687 either. And if that is so, then the Secretary 

of Defense, far from lacking statutory authority to close mili- 

tary laboratories, would enjoy unqualified authority under 

10 U.S.C. § 125(a) to close them as he deems appropriate. That 

authority would not be impaired by Section 246 of the National 

Defense Authorization Act, for that provision does not itself 

impose any legal restriction whatsoever on the Secretary's 

authority over military labs. 

In pointing out the self-defeating nature of the appellants' 

argument, we should stress that we are not inviting this Court to 

hold that military laboratories are not "military  installation^^^ 
.- 

under the Base Closure Act. For the reasons given above, that 

h.olding would be incorrect. But if this Court were to conclude, 

notwithstanding our reasoning, that military laboratories are not 

"military installations," it is important to recognize that the 

necessary result would be to sustain, rather than to overturn, 

the Secretary's decision to close the Warminster Center. 

11. Section 246 of the National Defense Authorization Act 
Does Not Exempt Military Laboratories from the Base 
Closure Act 

A. Introduction 

As shown in Part I, military laboratories like the -- 

Warminster Center are "military installations" under the Base 



Closure Act. By its terms, the Act requires the Secretary of 

Defense to consider all domestic military installations for 

closure, and to close all military installations approved for 

closure by the Base Closure Commission and the President. 

[Cite.] Thus, unless some other legislation has withdrawn the 

jurisdiction of the Secretary and the Commission over military 

installations, the Base Closure Act not only authorizes but 

obligates the Secretary to carry out the closure of the 

Warminster Center. 

The appellants argue, of course, that other legislation - -  

Section 246 of the National Defense Authorization Act - -  does 

withdraw the jurisdiction of the Secretary and the Commission 

over military laboratories, and thereby exempts military labs 

altogether from closure under the Act. In making this argument, 

the appellants face an obvious threshold difficulty: Section 246 

itself says nothing whatsoever about the authority of the Secre- 

tary and the Base Closure Commission under the Base Closure Act. 

It does not expressly restrict the jurisdiction of the Secretary 

and the Base Closure Commission; indeed, it makes no reference to 

the Base Closure Act at all. Th'e appellants are thus in the 

awkward position of arguing that Congress, at the same time that 

it was expressly authorizing the closure of all unneeded domestic 

military installations under the Base Closure Act, was simul- 

taneously placing a significant limitation on that authority, in 

an entirely different statutory provision, without bothering to 

say so. 



The appellants try to overcome this problem by arguing, in a 

variety of ways, that placing military laboratories under the 

concurrent jurisdiction of the Base Closure Act and Section 246 

makes no sense. In particular, the appellants argue that 

allowing military laboratories to be closed under the Base 

Closure Act defeats the purposes of Section 246, and that 

Congress's intent can be vindicated only if the now-defunct Lab 

Commission is deemed to have had sole and exclusive jurisdiction 

over the closure of military labs. 

As we show below, these arguments are wrong: allowing the 

Secretary of Defense and the Base Closure Commission to consider 

military installations does not in any way nullify Section 246 or 

obstruct the mandate of the Lab Commission. Before we turn to 

the merits of these arguments, however, it is instructive to com- 

pare the appellants1 views with the response of Congress. 

As indicated above, two of the Base Closure Act's three 

biennial base selection rounds are now complete, and the third 

round will take place in 1995. In both of the completed rounds, 

the Secretary of Defense has proposed extensive closures of 

military laboratories, the Base Closure Commission has approved 

those proposals, and the President has adopted the recommenda- 

tions. See pp. -- - su~ra. 

For its part, Congress has amended the Base Closure Act 

extensively since its original enactment in 1991. [Cites.] In 

doing so, Congress has been well- aware that the Act has Been 

applied in the past, and can be expected to be applied in the 



future, to military laboratories. Yet Congress has chosen not to 

amend the statute to withdraw military laboratories from the 

Act's operation. In May 1991, shortly after the Secretary of 

Defense issued his first closure recommendations, legislation was 

introduced in both Houses of Congress to block the closure of 

military laboratories until the Lab Commission presented its 

report to Congress. H.R. 2329, 102nd Cong., 1st Sess.; S. 1000, 

102nd. Cong., 1st Sess. But neither bill was reported out of 

committee (App. 80), and Congress has never adopted any legis- 

lation restricting the authority of the Secretary of Defense and 

the Base Closure Commission to consider military lab~ratories.~ 

The basic theme of the appellantsr brief is that the 

Secretary of Defense and the Base Closure Commision have 

"blatant [lyl disregard [ed] * * * the clear Congressional mandatett 

by selecting military laboratories for closure (p. 18). If that 
c 

were true, it is simply inconceivable that Congress would not 

have responded legislatively, especially when Congress has 

actively revised the Base Closure Act is any number of other 

respects. 

The appellants suggest (p. 33) that Congress stayed its 

not because it approves of the treatment of military 

installations, but because "it may not have been politically 

expedient to carve out ex post exceptions to the base closure 

The appellants quote (at p. 34) a 1991 report by the House - 
Committee on Appropriations that criticized the Secretary's 
inclusion of military laboratories in his proposed closure list. 
But the report did not lead to legislation restricting the closure 
of military labs under the Base Closure Act. 



process." But Congress has "carved out ex post exceptionsM to 

the base closure process. That is, after all, precisely what 

Congress did when it retroactively amended the Base Closure Act 

to withdraw the Army Corps of Engineers from the jurisdiction of 

- supra) . Congress has thus shown itself the Act (see pp. 

perfectly willing to intervene legislatively, not just prospec- 

tively but retroactively, when it believes that the Secretary and 

the Base Closure Commission have strayed into inappropriate 

areas. 

Against this background, Congress's acceptance of the con- 

tinuing application of the Base Closure Act to military labora- 

tories is compelling evidence that the objectives of Section 246 

have not been frustrated. As we now show, the appellants' argu- 

ments to the contrary are without merit. 

B. Applying the Base Closure Act To Military 
Laboratories Did Not ~hterfere With The 
Operation of Section 246 

As interpreted by the Secretary of Defense and the Base 

Closure Commission, the Base Closure Act and Section 246 are 

partially overlapping statutory schemes. Under the Base Closure 

Act, the Secretary and the Base Closure Commission are to con- 

sider military laboratories for closure, along with all other 

domestic military installations. At the same time, Section 246 

directed the Lab Commission to address the subject of laboratory 

closures in its advisory report, along with an array of other 

measures to improve the operation of the military laborafory 

system. This jurisdictional overlap, it should be noted, was 



partial rather than complete: the mandate of the Secretary and 

the Base Closure Commission under the Base Closure Act is not 

limited to laboratories, and the mandate of the Lab Commission 

under Section 246 was not confined to closures. See pp. - -- 
suDra. 

The appellants argue that Congress could not have intended 

to create this kind of concurrent jurisdiction over the closure 

of military laboratories. They assert that if Congress had meant 

to subject military laboratories to the machinery of the Base 

Closure Act, it would not have created an advisory commission 

under Section 246 to address the closure of military labs. Con- 

versely, they argue that given the creation of the Lab Commis- 

sion, it would have made no sense for Congress to place military 

labs within the simultaneous purview of the Base Closure Act, 

because allowing the Secretary of Defense and the Base Closure 

Commission to select military laboratories for closure would 

vitiate the role of the Lab Commission. These arguments are 

wrong - -  wrong in theory, and wrong in fact. 

1. The appellants reason that since the process of select- 

ing military installations for closure under the Base Closure Act 

was to be completed before before the Lab Commission was required 

to issue its advisory report under Section 246, any recommenda- 

tions the Lab Commission might make regarding laboratory closures 

would be rendered a nullity. The appellants overlook a simple 

but critical fact: while the Base Closure Act creates a highly 

expedited procedure for selectinq military installations to be 



closed, the process of closinq military installations takes far 

longer. 

As noted above, the Base Closure Act itself provides the 

Secretary of Defense with up to 2 years after each biennial round 

to begin the closure of the selected military installations, and 

up to 6 years to complete the closures. [Cite.] This extended 

timetable simply reflects the practical realities of the base 

closure process. Closing a military installation, especially a 

major one, takes extensive preparation and a major commitment of 

resources over an extended period of time, especially if func- 

tions are to be transferred from one installation to another. 

For example, the planned restructuring of the Navy's military 

laboratory system, which the Secretary of Defense presented to 

the Base Closure Commission and the Lab Commission in 1991, 

involved a phased plan that was not expected to be completed 

until the end of Fiscal Year 1995. Lab Commission Report, p. 14. 

Given the extended time frame for carrying out the closure 

of military installations under the Base Closure Act, it becomes 

obvious why the advisory role of the Lab Commission under Section 

246 was not compromised by placing military laboratories within 

th.e ambit of the Base Closure Act. The Lab Commission's report 

was required to be issued by September 30, 1991 - -  long before 

any military laboratory selected in the 1991 base closure round 

could actually be closed. [Cite.] If the Lab Commission had 

concluded that some or all military laboratories slated For 

closure should not be closed, the Secretary of Defense and Con- 



gress would have had ample opportunity to act on those views, and 

the Lab Commissionls advisory function would have been fulfilled. 

In addition, the appellants overlook the fact that the Base 

Closure Act creates a three-round selection process, with 

separate selection cycles in 1991, 1993, and 1995. [Cite.] Even 

if the Lab Commission's recommendations had arrived too late to 

assist the Secretary of Defense and Congress regarding the 1991 

round - -  and for the reasons just given, they did not - -  those 

recommendations would nonetheless be available to assist the 

Secretary and Congress in the 1993 and 1995 rounds. 

If further proof is needed that the application of the Base 

Closure Act to military laboratories did not obstruct the work of 

the Lab Commission under Section 246, one need only look at the 

actual operation of the two schemes in 1991. By the time that 

the Lab Commission issued its report, in September 1991, the 

selection process under the Base Closure Act was complete, and a 

number of military laboratories had been approved for closure. 

Contrary to the appellants' suggestion (p. 32), the Lab Com- 

mission did not regard this state of affairs as a fait accom~li 

that rendered its own mission a nullity. To the contrary, the 

Lab Commission itself reviewed the Secretary's laboratory 

restructuring plans, including the planned closures and realign- 

ments. And, with exceptions that are not relevant here, it 

endorsed them. See pp. sums. 

Nowhere in its report did the Lab Commission itself--suggest 

that its mission had been compromised in the slightest by the 



actions of the Secretary of Defense and the Base Closure 

Commission under the Base Closure Act. Neither did the Lab 

Commission suggest that it enjoyed, or should have enjoyed, 

exclusive jurisdiction over the subject of laboratory closures. 

Thus, the appellants' reading of Section 246 conflicts not only 

with the views of the Secretary bf Defense and the Base Closure 

Commission, but with the views of the very commission that 

Congress charged with carrying out Section 246. 

2.  The appellants are likewise wrong when they argue (pp. 

- ) that the closure of military laboratories under the Base -- 

Closure Act undermined the -role that Congress meant to reserve 

for itself by enacting Section 246. The short answer to this 

argument has already been suggested above. If Congress believed 

that its own role in the closure of military laboratories had 

been compromised in the 1991 base closure round, it surely would 
.- 

have acted legislatively to undo the damage and forestall a 

repetition in future rounds, as it in fact did with respect to 

- supra. Congress's the Army Corps of Engineers. See pp. 

acceptance of the handling of military laboratories in 1991 puts 

paid to the notion that its role under Section 246 was somehow 

undermined. 

The appellants go astray by misapprehending Congress's 

intended role under Section 246. The appellants envision a pro- 

cess in which Congress was to be the sole decisionmaker regarding 

laboratory closures, a process in which the Secretary of-'Defense 

was (evidently) to play no role whatsoever. In this account, 



Congress wished to decide which military laboratories to close on 

a wflexible,n "lab-by-labw basis (pp. 23, 29, 31-32), a goal that 

was defeated when military laboratories were drawn into the all- 

or-nothing machinery of the Base Closure Act. 

This vision of Congress's role simply has no foundation in 

the provisions or legislative history of Section 246. Section 

246 does not purport to exclude the Secretary of Defense from the 

decisionmaking process; to the contrary, the Lab Commissionls 

report was to be sent to the Secretary himself in the first 

instance. [Cite.] Neither does Section 246 cast Congress in the 

role of making wflexible,~ "lab-by-labw closure decisions. The 

legislative history of Section 246 merely indicates that Congress 

wanted the Lab Commission to provide a "critical assessmentw of 

the Secretary's laboratory reorganization plans and to "suggest 

alternative actions for congressional consideration." [Cite.] 

Congress simply wished to be in a position to make an informed 

response to the Secretary's reorganization plans. And for the 

reasons indicated above, allowing military laboratories to be 

selected for closure under the Base Closure Act in no way 

obstructed that goal. 

3. The appellants also argue (pp. 16-18) that the 

decisionmaking process for closing military laboratories is 

inherently different from that for closing other military 

 installation^.^ They therefore claim (p. 17) that the "essential 

For reasons that are unclear, this argument appears in the 
appellants' Statement of Facts, rather than in the Argument section 
of their brief. 



underpinnings of the Base Closure Commission's proceses in 

dealing with bases were totally inapplicable to labs." This 

claim, far from being nundisputedm (p. 171, is wrong. 

The appellants argue (p. 16) that military laboratories 

require specialized study because, unlike other military 

installations, they "have unique missions and are staffed by 

personnel with scientific and technological expertise." Apart 

from citing their own complaint, they offer no support for this 

supposed distinction, and none exists. To suggest that military 

installations other than defense laboratories, such as nuclear 

submarine bases or intercontinental ballistic missile sites, lack 

"unique missionsu or scientifically or technologically expert 

personnel is simply and obviously incorrect, In any event, even 

if the distinction were a real one, it simply would support a 

decision.to establish a Lab Commission to study defense labs - -  

not a determination that the Base Closure Commission was ill- 

equipped study legally precluded from considering) 

military laboratories for closure. 

In a related vein, the appellants point to the fact (pp. 

17-18) that the Secretary of Defense's force structure plan, 

developed to govern the selection of installations under the Base 

Closure Act (Act § §  2903 (a), (b) ) , did not refer to military 

laboratories or research and development. But the force 

structure plan - -  or, more precisely, the unclassified summary of 



the plan on which the appellants relyg - -  was not intended to 

exhaustively list every domestic military installation by type 

and to explain its role, if any, in the national defense 

structure during the next six years. Rather, most of the summary 

is devoted to a military threat assessment and overseas basing 

needs. See Base Closure Commission Report, Appendix B. The 

section on anticipated force structure generally describes 

expected future reductions in strategic and conventional forces. 

The plan simply notes that fewer army divisions, navy ships, 

carriers and carrier air wings and Air Force tactical fighter 

wings will exist by FY 1995 than in FY 1990. It does not detail 

how many military installations, such as air force bases, army 

depots and naval shipyards - -  installations obviously subject to 

the Base Closure Act - -  will be required. That military labora- 

tories are also not specifically mentioned does not in any way 

suggest that they were not intended to be considered, or were not 

suited for consideration, by the Secretary and Base Closure 

Commission. 

Finally, the appellants cite a brief passage from the Navy's 

1991 base closure recommendations (p. 18) as a supposed "con- 

cessionw that the criteria adopted by the Secretary of Defense 

for closing military installations were inapplicable to military 

laboratories. The passage seized on by the appellants is a frag- 

* The actual force structure-plan is a classified doahnent and 
is not publicly available. The appellants cite an unclassified 
summary of the plan, which the Base Closure Commission reproduced 
as Appendix B in the Commission's 1991 report. 



ment taken out of context from a more extensive discussion, and 

when it is placed in context, the llconcessionll disappears. 9 

4. As the foregoing discussion shows, placing military 

laboratories under the concurrent jurisdiction of the Base 

Closure Act and Section 246 results in a perfectly sensible and 

workable statutory scheme, one that does not compromise either of 

the two statutes. In contrast, the appellants1 reading of Sec- 

tion 246 seriously and unjustifiably interferes with the goal of 

Congress and the Executive Branch to create a less expensive, 

more efficient military establishment. 

The Base Closure Act is a landmark measure designed to 

produce the timely closure and realignment of unneeded military 

The relevant portion of the Navy report is reproduced in the 
Defendantsf Memorandum in opposition to Plaintiffs' Motion for 
Summary Judgment, Attachment 4 [docket cite]. The report explains 

C 

that a Navy Research, Development, Test and Evaluation ( flRDT&E1l ) 
Facilities Consolidation Working Group studied 76 RDT&E activities, 
including Navy laboratories. [Cite.] The passage relied on by the 
appellants states that, because RDT&E activities have unique 
aspects allowing them to perform a specific range of functions, 
they could not all be evaluated for possible closure or realignment 
against each other. In other words, analyzing different kinds of 
laboratories against each other for possible closure or realignment 
was like comparing apples and oranges. 

What the appellants fail to explain is that -the Navy therefore 
divided the activities along mission lines into five separate 
categories for evaluation: Corporate Laboratories, Naval Air 
Warfare Centers, Naval Command, Control and Ocean Surveillance 
Centers, Naval Surface Warfare Centers, and Naval Undersea Warfare 
Centers. [Cite. 1 Each category was subdivided into functional 
groups, similar enough to compare with each other. [Cite.] After 
determining whether excess capacity existed, the Navy then applied 
the eight selection criteria to facilities within each group. 
[Cite.] Thus, far from acknowledging that the selection-'criteria 
did not apply to RDT&E facilities, the Navy properly applied them 
to those installations, as it did to installations other than 
military laboratories. 



installations. Its purpose is to streamline the Nation's 

domestic military force structure in the post-Cold War era, to 

save taxpayers billions of dollars, and to break the political 

log jam between the Executive Branch and Congress over the 

closure of domestic military installations, a log jam embodied in 

10 U.S.C. 5 2687. 

Closing unneeded military laboratories is an important part 

of this effort, for the military laboratory system constitutes a 

significant part of DoD1s overall domestic military structure. 

In 1991 alone, DoD1s military laboratories spent $6.5 billion and 

employed nearly 60,000 people, including over 26,000 scientists 

and engineers. Lab Commission Report, p. ES-1. If the appel- 

lants' view of Section 246 were correct, this vast commitment of 

money and resources would be altogether exempt from the Base 

Closure Act, insulated from serious restructing by 10 U.S.C. 

5 2687, at the same time that every other component of the 

Nation's domestic military structure was being rigorously cut 

back under the Base Closure Act. 

It simply would make no sense for Congress to exempt mili- 

tary laboratories from the overall belt-tightening that the Base 

Closure Act was designed to effect. The result of such an 

exemption not only would be to delay potentially significant 

savings, but also to produce an imbalance between the military 

laboratory system and the rest of the Nation's military force 

structure. Simply put, a militaq laboratory system designed for 

the expanded military structure of the 1980's makes no sense for 



the smaller military structure of the 1990's and beyond. Yet if 

the appellants' claims were accepted, that is precisely what 

would result. The appellants face a heavy burden in arguing that 

Congress intended this result, and they have not come close to 

satisfying that burden. 

C. The Government's Interpretation of the 
Statute Is Consistent With Principles of 
Statutory Construction 

Finally, the appellants invoke various maxims of statutory 

construction, all of which are said to be confounded by the 

district court's decision. The appellants rely on two rules of 

construction in particular: The first (at pp. - ) is that an 

interpretation that harmonizes different statutory provisions 

should prevail over an interpretation that places the provisions 

in conflict. The second (at pp. -- - ) is that when two statu- 

tory provisions address the same subject, to the extent they are 
< 

inconsistent, the more specific provision controls over the more 

general one. Neither of these maxims, however, offers the 

appellants any assistance. 

In invoking the first maxim, the appellants assume that the 

statutory construction adopted by the Secretary of Defense and 

the Base Closure Commission creates a conflict between the Base 

Closure Act and Section 246. That assumption is simply wrong. 

Interpreting the Base Closure Act and Section 246 to cover 

military laboratories does not place the two statutory schemes in 

conflict. To the contrary, as the foregoing discussion -Ass shown 

(see pp. -- - su~ra), the two schemes coexist perfectly well. 



And the appellants' contrary interpretation Mharmonizesll the two 

schemes simply by discarding one scheme in favor of the other - -  

hardly a satisfactory solution. . 

The second maxim is inapposite because, like the first, it 

wrongly assumes that there is a conflict to be overcome between 

the Base Closure Act and Section 246 .  It is also inapposite for 

another, independent reason: Section 246 cannot meaningfully be 

said to be "more specificw than the Base Closure Act in an 

overall sense. In one respect, of course, Section 246  arguably 

is more specific: it is limited to military laboratories, while -- 

the Base Closure Act applies to all military installations. In 

another, equally important respect, however, the Base Closure Act 

is more specific: its subject matter is limited to closures, 

while the subject matter of Section 246 encompasses a far wider 

range of administrative actions and reforms, such as conversion 

of military laboratories to llGOCOn (government-owned, contractor- 

operated) labs. [Cite.] With respect to the specific issue at 

hand - -  the closure of military laboratories - -  each of the two 

statutory schemes is more specific in one respect and more 

general in another. The maxim that specific provisions prevail 

over general ones offers no guidance in these circumstances. 



CONCLUSION 

For the foregoing reasons, the judgment of the district 

court should be affirmed. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attornev General 

MICHAEL R. STILES 
United States Attorney 

DOUGLAS N. LETTER 
SCOTT R. McINTOSH 
Attorneys. ADDellate Staff 
Room 3617. Civil Division 
De~artment of Justice 
10th & Pennsylvania Ave. NW 
Washinston D.C. 20530 



- -  - -- - -- ~- 

U.S. Department of Justice 

~ - -  - 

b h i n g t o n ,  D.C. 20530 

September 14, 1994 

TO: Mary Ann Hook 
Dick Eddy 

FR: Scott McIntosh 

RE: Greenwood 

Here is the appellants' opening brief in Greenwood. Our brief 
is due on Monday, October 3. I am tied up on other matters at the 
moment, but I will start working on a draft shortly, and I expect 
to circulate the draft for your comments about one week before the 
brief is due. If you have any thoughts you'd like to pass along in 
the meantime, let me know. My number is (202) 514-4052. 



Document Separator 



IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

NO. 94-1734 

U.S. REP. JAMES C. GREENWOOD, et al., 

Appellants, 

v. 

JOHN H. DALTON, Secretary of the Navy, et al. 

On Appeal from Judgment 
of the United States District Court 

for the Eastern District of Pennsylvania 

BRIEF OF APPELLANT 

Peter S. Greenberg 
Nicole Reimann 
SCHNADER, HARRISON, 
SEGAL & LEWIS 
1600 Market Street, Suite 3600 
Philadelphia, Pennsylvania 19103 

August 29, 1994 



TABLE OF CONTENTS 

Page 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  STATEMENT OF JURISDICTION 1 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  1. Subject Matter Jurisdiction I 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2. Appellate Jurisdiction 1 

STATEMENTOFISSUES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 

STATEMENTOFTHECASE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 

STATEMENTOFFACTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10 

. . . . . . . .  I. THE NAVAL AIR WARFARE CENTER -- WARMINSTER 10 

11. THE DISCRETE STATUTORY SCHEMES CREATED BY 
CONGRESS TO DEAL SEPARATELY WITH BASES AND 
LABORATORIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 

. . . . . . . . . . . . .  111. THE UNLAWFUL DECISION T O  CLOSE NAWC 18 

. . . . . . . . . . . . . . . .  STATEMENT OF RELATED CASES AND PROCEEDINGS 21 

. . . . . . . . . . . . . . . . . .  STATEMENT OF STANDARD OR SCOPE O F  REVIEW 22 

SUMMARYOFARGUMENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ARGUMENT 25 

1. THE DISTRICT COURT ERRED WHEN IT DENIED 
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT 
BECAUSE THE BASE CLOSURE COMMISSION WAS 
WITHOUT JURISDICTION AND AUTHORITY T O  REVIEW 
AND MAKE DECISIONS ABOUT DEFENSE LABORA- 
TORIES. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  25 

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  37 



TABLE OF AUTHORITIES 

CASES PAGE 

. . . . . . . . . . . . . .  Clifford F . MacEvov Co . v . United States. 322 U.S. 102 (1944) 36 

. . . . . . . . . . . . . . . . . . . . . . . . . . .  Dalton v . Specter. 114 S . Ct . 1719 (1994) 6. 21 

Duke Power Companv v . Federal Power Commission. 401 F.2d 930 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . (D.C. Cir 1968) 25 

Federal Election Commission v . Democratic Senatorial Campaign 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Committee. 454 U.S. 27 (1981) 25 

. . . . . . . . . . .  Fourco Glass Co . v . Transmirra Products Corn.. 353 U.S. 222 (1957) 36 

Ginsburg . Feldman & Bress v . Federal Energy Administration. 
591 F.2d 717 (D.C. Cir . 1978). cert . denied. 441 U.S. 906 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  (1979) 31. 36 

Guerrero v . Garza. 41 8 F . Supp . 182 (W . D . Wis . 1976) . . . . . . . . . . . . . . . . .  25. 26 

. . . . . . . . . .  Jolnt. 341 U.S. 123 (1951) 26 

Larson v . Domestic & Foreign Commerce Corp.. 337 U.S. 682 (1949) . . . . . . . . . .  26 

Markair . Inc . v . Civil Aeronautics Board. 744 F.2d 1383 (9th Cir . 1984) . . . . . . . . .  25 

Pennsvlvania Power Co . v . Local Union No . 272 Intern . Broth . of 
Elec . Workers . AFL.CIO. 886 F.2d 46 (3d Cir . 1989) . . . . . . . . . . . . . . . . .  3 

Redlands Foothill Groves v . Jacobs. 30 F . Supp . 995 (S.D. Cal . 1940) . . . . . . . . . . .  26 

Southern California Edison Co . v . F.E.R.C.. 770 F.2d 779 (9th Cir . 1985) . . . . . . . .  25 

Specter v . Dalton. 995 F.2d 404 (3d Cir . 1992) . . . . . . . . . . . . . . . . . . . . . . . .  4. 6 

Specter v . Garrett. 971 F.2d 936 (3d Cir.), cert . granted . vacated and 
remanded . sub nom.. O'Keefe v . S~ecter. 113 S . Ct . 455 (1992) . . . . . . .  4. 6. 21 



CASES PAGE 

United States v .  Missouri Pacific R. Co., 278 U.S. 269 (1929) . . . . . . . . . . . . . 25, 26 

United States v. Ravnor, 302 U.S. 540 ( 1938) . . . . . . . . . . . . . . . . . . . . . . . . . . 3 1 

Universal Minerals. Inc. v. C.A. Hughes & Co., 669 F.2d 98 
(3d Cir. 1981) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 

STATUTES 

Administrative Procedure Act, 5 U.S.C. $ 701, et sea . . . . . . . . . . . . . . . . . . . . . . 1 

Declaratory Judgment Act, 28 U.S.C. $$ 2201-2202 . . . . . . . . . . . . . . . . . . . . . . . 1 

Defense Base Closure and Realignment Act of 1990. Pub. Law 101-510, 
104 Stat. 1808, as amended, Title XXIX of National Defense 
Authorization Act for Fiscal Year 1991, §§ 2901-2910 
(November 5, 1990), note following 10 U.S.C. $2687 
(1988 ed., Supp. IV) (Appended hereto) . . . . . . . . . . . . . . . . . . . . . . . passim 

"Research, Development, Test and Evaluation," Pub. Law 101-510, 
104 Stat. 1521, Title I1 of National Defense Authorization Act 
for Fiscal Year 1991, $ 246 (November 5, 1990) 
(Appended hereto) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passim 

28 U.S.C. $ 1346 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

MISCELLANEOUS 

H. Rep. 101-923, at 563-64; reprinted at 1990 U.S. Code, Congressional 
and Administrative News, Vol. 6 at 3135-36 . . . . . . . . . . . . . . . . . 12, 16, 34 

H.R. Report No. 95, 102 and Cong., 1st Sess. (1991) . . . . . . . . . . . . . . . . . . . . . 34 



STATEMENT OF JURISDICTION 

1. Subject Matter Jurisdiction 

This is action for declaratory and injunctive relief brought by employees of the 

Naval Air Warfare Center-Warminster ("NAWC"), their unions and members of Penn- 

sylvania's Congressional delegation against the Secretary of the Navy, the Secretary of 

Defense, the Assistant Secretary of the Navy, the Advisory Commission on Consolidation 

and Conversion of Defense Research and Development Laboratories and its members and the 

Defense Base Closure and Realignment Commission and its members. Plaintiffs seek to 

prevent the Secretary of Defense and Secretary of the Navy from taking any action to realign 

or relocate NAWC pursuant to the Defense Base Closure and Realignment Commission's 

recommendations made in contravention of Title I1 of the National Defense Authorization Act 

for Fiscal Year 1991, 8 246. Federal subject matter jurisdiction was based on the Declar- 

atory Judgment Act, 28 U.S.C. $8 2201-2202, 28 U.S.C. $8 1331, 1337, 1346 and 1361; 

the National Defense Authorization Act for Fiscal Year 1991, Public Law 101-5 10, Title 11, 

5 246 (November 5, 1990); the Defense Base Closure and Realignment Act of 1990, Public 

Law 101-5 10, Title XXIX, $8 2901-2910 (November 5, 1990); and the Administrative 

Procedure Act, 5 U.S.C. $ 701 et sea. 

2. Appellate Jurisdiction 

This is an appeal from a final judgment entered on June 24, 1994 by the 

United States District Court for the Eastern District of Pennsylvania. The notice of appeal 



was filed timely on July 12, 1994. (App. 83). This Court has appellate jurisdiction pursuant 

to 28 U.S.C. 5 1291. 



STATEMENT OF ISSUES 

1. Did the district court err in concluding that the Base Closure Commis- 

sion, pursuant to congressionally adopted procedures for base closures, had jurisdiction or 

authority to include defense laboratories, including NAWC, in its 1991 recommendations to 

the President where Congress had specifically established a separate commission -- the Lab 

Commission -- under a discrete statutory scheme, Title I1 of the Defense Authorization Act 

for Fiscal Year 1991, 5 246, to consider and determine a proposed schedule for any consoli- 

dation or closure of such laboratories? 

The issue of whether the Base Closure Commission had jurisdiction to include 

defense laboratories in its 1991 recommendations to the President was raised by plaintiffs' 

motion for summary judgment. (App. 9). By Memorandum and Order entered November 1, 

1993, the district court denied plaintiffs' motion for summary judgment. (App. 1 1, 72-8 1). 

Thereafter, on June 24, 1994, the district court entered judgment in favor of the Govern- 

ment, dismissing plaintiffs' complaint in its entirety. (App. 12, 82). 

Review of the denial of plaintiffs' motion for summary judgment is plenary, 

Pennsylvania Power Co. v. Local Union No. 272 Intern. Broth. of Elec. Workers. AFL- 

CIO, 886 F.2d 46 (3d Cir. 1989), as is the legal question concerning whether the Base - 

Closure Commission had jurisdiction or authority to include defense laboratories in its 

recommendations to the President. Universal Minerals. Inc. v. C.A. Hughes & Co., 

669 F.2d 98, 101-02 (3d Cir. 1981). 



STATEMENT OF THE CASE 

This is an action brought by employees of the Naval Air Warfare Center - 

Warminster ("NAWC")', their unions and members of the Pennsylvania Congressional 

Delegation to prevent the Secretary of Defense and Secretary of the Navy from carrying out 
I 
I the recommendation of the Base Closure Commission to close NAWC. The Secretary of 

Defense and Secretary of the Navy should not be permitted to implement the recommenda- 

tions of the Base Closure Commission to close NAWC because the Base Closure Commis- 

sion had no authority to consider NAWC to begin with and was not permitted to include 

NAWC in its recommendations. Rather, Congress expressly created an entirely different 

avenue of consideration, the Lab Commission, for defense laboratories such as NAWC. This 

appeal, therefore, is unlike the matter that was before this Court in Specter v. Garrett, 971 

F.2d 936 (3d Cir. 1992) ("S~ecter I"), and S~ecter v. Dalton, 995 F.2d 404 (1993) ("Specter 

II"), which involved whether the proper commission, the Base Closure Commission, acted in - 

a procedurally proper or fair manner in recommending the closing of a military &, the 

i Philadelphia Naval Shipyard. Here, by contrast, the Base Closure Commission's recommen- 

dations to close NAWC were actions undertaken by the wrong Commission pursuant to the 

wronp statutorv mandate. 

Plaintiffs filed a complaint on September 15, 1992, against the Secretary of the 

Navy, the Secretary of Defense, Advisory Commission on Consolidation and Conversion of 

1. NAWC was formerly denominated Naval Air Development Center ("NADC") and 
was referred to as NADC in the Complaint. 



Defense Research and Development Laboratories (the "Lab Commission") and its members, 

and the Defense Base Closure and Realignment Commission ("Base Closure Commission") 

and its members (sometimes collectively referred to as the "Government"), seeking a 

declaratory judgment that the Government's decision to realign and relocate NAWC is 

unlawful and an injunction to prevent the Government from taking such action. (App. 8, 

14-69). In the district court, plaintiffs maintained that the Government's decision to realign 

and relocate NAWC was unlawful on four independent grounds: (1) the Base Closure 

Commission lacked authority or jurisdiction to include defense laboratories in its 1991 

recommendations to the President; (2) the Government violated the Lab Commission Act by 

failing to aliow the Lab Commission to conduct an independent, uncompromising study to 

consider consolidation and closure of defense laboratories and to determine a schedule for 

such closures or consolidations; (3) the Government violated the procedural safeguards and 

requirements of the Base Closure Act; and (4) the Government's disregard of the procedures 

set forth in the Base Closure Act constituted a violation of plaintiffs' rights to due process. 

On December 2, 1992, the Government moved to dismiss plaintiffs' complaint 

in its entirety. Because two of the claims in the district court -- that the Government violated 

(1) the procedural safeguards and requirements of the Base Closure Act, and (2) plaintiffs' 

due process rights -- were identical to the claims made by the Specter plaintiffs in Specter v. 

Garrett, 777 F.Supp. 1226 (E.D. Pa. 1991), rev'd and remanded, 971 F.2d 936 (3d Cir.), 

cert. pranted. vacated and remanded, sub nom. O'Keefe v. S~ecter, 113 S. Ct. 455 (1992) 

("Specter I"), the parties stipulated that plaintiffs' response to the Government's motion to 



dismiss would not be due until 15 days after this Court decided Specter I on remand.' 

Instead of approving the stipulation, the district court dismissed, without prejudice, the 

Government's motion and ordered that the Government file its responsive pleading within 30 

days of this Court's decision in Specter 11. (App. 8). 

On May 18, 1993, this Court rendered its decision in Specter 11. Thereafter, 

the parties stipulated that the Government's responsive pleading would be due on July 21, 

1993. The district court approved the stipulation. (App. 8). 

On July 21, 1993, the Government moved to dismiss all plaintiffs' claims, 

except plahtiffs' claim that defendants violated the procedural mandates of the Base Closure 

Act -- the claim that this Court held reviewable in Specter 11. (App. 9). By separate 

motion, defendants moved to stay plaintiffs' procedural misconduct claim on the ground that 

defendants intended to file a petition for certiorari in Specter 11. (App. 9). 

2. This case was filed in the district court as an action related to Specter I because those 
two claims were identical. In S~ecter I ,  this Court held that judicial review of the 
decision to close the Philadelphia Naval Shipyard was available to ensure that various 
participants in the selection had complied with the procedural mandates 
established by Congress. Specter v. Garett, 971 F.2d 936 (3d Cir. 1992). The 
Supreme Court vacated and remanded S~ecter I, O'Keefe v. Specter, 1 13 S. Ct. 455 
(1992), for further consideration in light of Franklin v. Massachusetts, 112 S. Ct. 
2767 (1992), in which the Court concluded that the Secretary of Commerce's report 
was not final agency action under the APA and that the APA does not apply to the 
President, and. therefore, judicial review of the decennial reapportionment of the 
House of Representatives was not available. On remand, this Court adhered to its 
decision in Specter I and held that Franklin did not affect reviewability of the 
procedural claims. Specter v. Dalton, 995 F.2d 404 (1993) ("Specter 11"). Ultimate- 
ly, the Supreme Court granted certiorari, Dalton v. Specter, 114 S. Ct. 342 (1993), 
and on May 23, 1994, reversed, holding that judicial review was not available for 
S~ecter plaintiffs' claims under the Base Closure Act. Dalton v. Specter, 114 S. Ct. 
1719 (1994). Plaintiffs. here, therefore, do not press their claims under the Base 
Closure Act, which claims are foreclosed by the Supreme Court's decision in Specter 
11. 



Simultaneously, on July 21, 1993, plaintiffs moved for summary judgment on 

1 their claim that the Base Closure Commission lacked authority and jurisdiction to include the 

NAWC in its recommendations to the President. (App. 9). Plaintiffs' summary judgment 

motion raised a purely legal issue of statutory construction and legislative intent: whether, as 

a matter of law, the NAWC was improperly and illegally proposed for realignment and 

relocation by the Base Closure Commission pursuant to congressionally adopted procedures 

for base closures where Congress had created a separate commission -- the Lab Commission, 

pursuant to Title I1 of the Defense Authorization Act for Fiscal Year 1991, 5 246 -- to 

consider and determine a proposed schedule for consolidation of defense laboratories. 

The district court disposed of the parties' motions by three separate orders. 

First, by Order of October 8, 1993, the district court denied defendants' motion for partial 

stay. (App. 11). 

Second, by Memorandum and Order dated October 28, 1993, and entered 

November 1, 1993, the district court denied plaintiffs' motion for summary judgment, not 

because some factual issue remained for trial, but because, according to the Court, "The 

Base Closure Act grants authority to close or realign NAWC without regard to any recom- 

mendations made by the Lab Commission established under Section 246." (App. 80). The 

district court reasoned that " NAWC would be considered a military installation under the 

Base Closure Act definition," (App. 76), and that "Congress did not create an exception to 

the Base Closure Act divesting the Secretary of Defense and Base Closure Commission of the 

authority to recommend defense labs for closure or alignment when it created a separate 



commission to perform an independent study of defense labs under Section 246." (App. 78). 

Finally, by separate Memorandum and Order dated October 28, 1993, and 

entered November 1 ,  1993, the district court denied defendants' motion to dismiss "in light 

of the present posture of Specter v. Garrett." (App. 70-71). The district court, however, 

reiterated that "the Base Closure Commission had the authority to close or realign NAWC 

under the Base Closure Act without regard to any recommendations made by the Lab 

Commission. " (App. 70). 

On October 25, 1993, the Government moved for reconsideration of the 

district court's denial of its motion for partial stay on the ground that the Supreme Court had 

granted certiorari in S~ecter 11. (App. 11). On November 12, 1993, the district court 

granted the Government's motion and ordered that "All claims are stayed until 30 days 

after the Supreme Court decides S~ecter v. Dalton." (App. 12; see also Order of Novem- 

ber 12, 1993, entered November 15, 1993). The district court further ordered that "the 

Clerk of Court mark this action closed for statistical purposes and place the matter in the 

Civil Suspense File." (App. 12); see also Order of  November 12, 1993, entered November 

On November 16, 1993, plaintiffs moved, pursuant to 28 U.S.C. 8 1292(b), 

for certification for interlocutory appeal of the district court's Order denying plaintiffs' 

motion for summary judgment, (App. 12), and on November 19, 1993, filed a supplemental 

memorandum in light of the district court's grant of the Government's motion to stay. (App. 



12). The district court denied plaintiffs' motion by Order dated January 4, 1994. (App. 12). 

On May 23, 1994, the Supreme Court reversed Specter v. Dalton, 995 F.2d 

404 (3d Cir. 1993), holding that judicial review was not available for S~ecter plaintiffs' 

claims under the Base Closure Act. Dalton v. S~ecter, 114 S. Ct. 1719 (1994). 

Thereafter, by Order dated June 23, 1994, and entered June 24, 1994, the 

district court entered judgment in favor of the Government and dismissed plaintiffs' 

complaint in its entirety, stating: 

In accordance with the decision of the United States Supreme 
Court in Specter v. Dalton, 114 S. Ct. 1719 (1994); the decision 
of the United States Court of Appeals for the Third Circuit in 
Soecter v. Dalton, 971 F.2d 936 (3d Cir. 1992), and this 
Court's Memorandum Opinion and Order of October 28, 1993, 
Greenwood v. Dalton, No. 92-5331, WL 441716 (E.D. Pa. 
Oct. 28, 1993), it is hereby ORDERED and ADJUDGED that 
plaintiffs' complaint is dismissed with prejudice in its entirety. 

This appeal followed. 



STATEMENT OF FACTS 

I The facts relevant to this appeal, which turns on the construction of two 

statutes, are straightforward and undisputed. There is no question in this case whether some 

factual issue remains for trial. 

I. THE NAVAL AIR WARFARE CENTER -- WARMINSTER 

The NAWC, which is at the center of this dispute, has functioned as a naval 

research and development laboratory within the Department of Defense's large and complex 

laboratory system since 1947. (App. 25, Complaint, at 7 45). Its mission is to be the 

principal Navy research and development center for aircraft, airborne anti-submarine 

warfare, aircraft systems less aircraft-launched weapons systems, and surface ship, submarine 

and aircraft navigation. a. In addition to weapons systems development, the NAWC's 

work also involves electro-optic, acoustic, and microwave technologies. (App. 25, Com- 

plaint, at 1 46). The NAWC also researches technologies for the surveillance and targeting 

of airborne, surface and subsurface targets. Id. The NAWC is also the Navy's leading 

center for upgrading existing Navy aircraft such as FIA-18, F-14, A-6 and AV-8B. (App. 

25, Complaint, at 1 47). The capacities of these aircraft are highly dependent on products 

conceived and developed by the NAWC. Id. 

To accomplish its mission, the NAWC has a number of unique facilities, 

including an ejection tower facility, which is the only man-rated facility in the United States; 

a fuel fire test facility; a pneumatically driven crash-impact simulator: a state-of-the-art 



laboratory capable of static and fatigue testing of aircraft structural specimens; four anechoic 

chambers, including one that was fabricated and installed after an extensive study was done 

assuring that no other facility in the U.S. could meet its technical requirements; 1500 tons of 

sophisticated computer systems and laboratory precision equipment; and a central computer 

system that is the largest hybrid system in the Navy. (App. 25-26, Complaint, at 1 48). 

Operations at NAWC involve 223 military and 2304 civilian personnel. (App. 26, Com- 

plaint, at 1 49). Approximately sixty percent of NAWC's current staff are scientists and 

engineers, including approximately 33 % with Master's degrees and approximately 5 % with 

Doctoral degrees. Id. 

II. THE DISCRETE STATUTORY SCHEMES CREATED BY CONGRESS 
TO DEAL SEPARATELY WITH BASES AND LABORATORIES 

Over the years, Department of Defense ("DOD") laboratories have been 

plagued with various problems relating to, among other things, recruitment and retention of 

its professional staff, personnel management and laboratory management. Congress has 

enacted legislation and the DOD has issued memoranda designed to address laboratory 

issues. (App. 26-27, Complaint, at 17 54-55). 

Recently, in part in an effort to address issues facing laboratories, as part of 

the National Defense Authorization Act for Fiscal Year 1991 ("Defense Authorization Act"), 

Congress enacted two statutes to address issues relating to the domestic military infrastruc- 

ture. The purpose of one -- the "Defense Base Closures and Realignment Act of 1990," (the 

"Base Closure Act") -- was to provide for a fair process designed to result in the timely 

closure and realignment of military bases. Title XXIX of the Defense Authorization Act 



tj 2901(b). The other -- "Research, Development, Test, and Evaluation," (the "Lab Commis- 

sion Act"), Title I1 of the Defense Authorization Act $ 246 -- was to address the peculiar 

issues facing DOD laboratories ("defense laboratories") and to make recommendations to the 

Secretary of Defense and Congress on future organization and structure of defense laborato- 

ries. H.Rep. 101-923, at 563-64; reprinted at 1990 U.S. Code, Congressional and 

Administrative News, vol. 6, at 3135-36. (For the convenience of the Court, a copy of each 

of these statutes is appended hereto.) 

These two statutes established separate commissions with discrete jurisdictions 

and duties, and separate procedures for determining closures and realignments. Congress 

established the Defense Base Closure and Realignment Commission ("Base Closure Commis- 

sion") under the Base Closure Act. The Base Closure Commission was to review the 

realignment and closure recommendations of the Secretary of Defense, § 2903(d), conduct 

public hearings, 5 2903(d)(1), and "transmit to the President a report containing the 

Commission's findings and conclusions based on review and analysis of the recommendations 

made by the Secretary, together with the Commission's recommendations for closures and 

realignments of military installations in the United States. " 2903(d)(2)(A). 

By contrast, the independent Lab Commission established by Congress under 

8 246 had a separate purpose and followed entirely different procedures. The Lab Commis- 

sion, which was composed of individuals with expertise on laboratories, $ 246(c)(l), was 

charged with "conduct[ing] a study to determine the feasibility and desirability of various 

means to improve the operation of laboratories of the Department of Defense." 246(b)(1). 

In particular, the Act directed the Lab Commission to consider, among other things, 



consolidation and/or closure as a means of improving the operation of defense laboratories, 

$ 246(b)(2)(A)(iii), and to determine a "proposed schedule" for any consolidation or closure 

of laboratories. $ 246(b)(2)(B)(ii). 

Thus, unlike the Base Closure Commission which reviewed only the military 

bases recommended for closure or realignment by the Secretary of Defense, the Lab 

Commission was charged with conducting a study comprising the entire laboratory system, 

including all defense laboratories, not just those included on the Secretary of Defense's Base 

Closure List. Unlike the process established pursuant to the Base Closure which would 

result in the "piece-mealn review of defense laboratories, the Lab Commission Act provided 

for a comprehensive review of laboratories. 

In addition to the discrete objectives of each Commission, made plain by the 

unambiguous language in the two statutes, the statutes set forth entirely separate time-tables 

and procedures for reporting to Congress and for ultimate Congressional decision making. 

Under the Base Closure Act, the Secretary of Defense transmits to the Base Closure 

Commission a list of military installations that the Secretary recommends for closure and 

realignment by April 15, 1991, March 15, 1993, and March 1, 1995. !j 2903(c)(l). 

Thereafter, by no later than July 1 of 1991, 1993 and 1995, the Base Closure Commission 

must transmit to the President a report containing the Base Closure Commission's findings 

and conclusions based on a review and analysis of the Secretary of Defense's recommenda- 

tions for closures and realignments. 5 2903(d)(2). The President must then by July 15 



transmit to the Base Closure Commission and Congress a report containing the President's 

approval or disapproval of the Base Closure Commission's recommendations. 5 2903(e). If  

the President approves, Congress may, within 45 days of receiving the President's approval 

(or by the date Congress adjourns for the session, whichever is earlier), enact a joint 

resolution of disapproval. 3 2904(b); 8 2908. If such a resolution is passed, the Secretary 

may not carry out any closures pursuant to the Act; if such a resolution is not passed, the 

Secretary must close all military installations recommended for closure by the Commission. 

2904(a) and (b)(l). Thus under the Base Closure Act scheme, Congress must accept or 

reject en bloc all the recommendations. 

The Lab Commission Act procedures were entirely different. Under the Lab 

Commission Act, the Lab Commission was required to submit a report containing its 

recommendations to the Secretary of Defense no later than September 30, 1991. §246(f). 

The Secretary of Defense was then to transmit the Lab Commission's report to each House 

of Congress "together with any comments that the Secretary considers appropriatew within 30 

days of his receipt of the report from the Lab Commission. 9 246(g). Congress then had 

flexible decision-making power to accept or reject the Lab Commission's recommendations, 

or to develop its own set of recommendations for laboratories. The President was not 

involved. 

The procedures established in the Lab Commission Act, unlike the procedures 

set out in the Base Closure Act, reaffirmed Congress' continuing intent to oversee the 

functioning of, and plan and control any reform or restructuring of defense laboratories. In 

fact, by enacting the Lab Commission Act Congress took on an even more proactive role 



than it previously had undertaken. In 1989, Congress had specifically dealt with laboratories 

in the National Defense Authorization Act for Fiscal Years 1990 and 1991, P. L. 101-1 89 

(November 29, 1989). There, Congress directed the Department of Defense to establish the 

Laboratory Demonstration Program, using selected laboratories. (App. 27, Complaint, at 

7 58). The legislation stated that the demonstration program would be designed to attract 

and retain high quality staff, streamline contracting procedures, improve personnel manage- 

ment, and increase laboratory directors' accountability and authority. Id. 

The Lab Commission Act increased the Congressional role by providing for 

direct reporting to Congress. § 246(g). Moreover, unlike the Base Closure Act, the 

Lab Commission was directed to consider options other than closure or consolidation. 

5 246(b)(1); (b)(2)(A). Congress retained flexible decision-making power -- not the all-or- 

nothing choice provided by the Base Closure Act -- under the Lab Commission Act. 

The purpose of the Lab Commission Act and Congress' continuing intent to 

oversee reorganization of defense laboratories is clear from the Conference Report comment 

on the Lab Commission legislation: 

The Senate amendment contained a provision (sec. 853) 
that would direct the Secretary of Defense to establish a Com- 
mission on Laboratory Consolidation and Conversion. This 
Commission would review the current health and effectiveness 
of the defense laboratories using the recent Defense Department 
studies and reviews conducted under the Defense Management 
Review as a starting point. The Commission would make rec- 
ommendations to the Secretary and the Congress on the future 
organization and structure of these laboratories. 



The conferees understand that the Department of Defense 
is currently evaluating a reorganization of the entire defense 
laboratory structure with potential laboratory closures and con- 
solidations. This Commission will provide the Committees on 
Armed Services of the Senate and the House of Representatives 
with a critical assessment of the Department's findings and may 
suggest alternative actions for congressional consideration. 

See H. Rept. 101-923, at pages 563 and 564; reprinted at 1990 U.S. Code, Congressional - 

and Administrative News, volume 6, at pages 3 135 and 3 136. 

The reason for the decision of Congress to deal with bases and labs in entirely 

different ways is clear. Simply put, military bases, shipyards and air stations are quite 

different from defense laboratories. Unlike bases, defense laboratories have unique missions 

and are staffed by personnel with scientific and technological expertise. (App. 25-26, Com- 

plaint, at 17 45-49). Indeed, the success of defense laboratories -- unlike bases -- is inextric- 

ably linked to the scientific and technical expertise of its personnel, a point that is under- 

scored by the Lab Commission's identification of the unique attributes of a "good laborato- 

ry." The Lab Commission's September 30, 1991, report to the Secretary of Defense and 

Congress -- issued nearly 3 months after the Base Closure Commission transmitted its Base 

Closure and Realignment Report to the President, and more than 5 months after the Secretary 

of Defense transmitted its recommendations to the Base Closure Commission, recommending 

defense laboratories for closure or realignment -- identified nine "attributes . . . essential to 

achieving high quality and effectiveness" of defense laboratories: (1) clear and substantive 

mission; (2) critical mass of assigned work; (3) a highly competent and dedicated work 

force; (4) inspired, empowered, highly qua1 ified leadership; (5) state-of-the-art facilities and 

equipment; (6) effective two-way relationship with customers; (7) strong foundation in 
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research; (8) management authority and flexibility; (9) strong 1 inkage to universities, industry 

and other Government laboratories. (App. 56-57, Complaint, at 1 187). According to the 

Lab Commission's report, these attributes of a "good laboratory are indicators of the 

probability of success in providing needed products for the national defense effort. " (App. 

57, Complaint, at 1 188). 

In short, a determination on whether laboratories are to be closed or consoli- 

dated -- unlike a like decision concerning bases -- requires more than an assessment of total 

force requirements and consolidation of fungible resources such as, tanks or aircraft. In fact, 

Congress recognized this fact and required in the Lab Commission Act that Lab Commission 

to include a Chairman and several members with specific expertise pertaining to defense 

laboratories. 5 246(c)(l)(A) & (B). 

Indeed, it is undisputed that essential underpinnings of the Base Closure 

Commission's processes in dealing with bases were totally inapplicable to labs. Thus, the 

Base Closure Act required the creation of a force-structure plan based on the Navy's 

inventory of its fleet and projections of work necessary to upgrade and maintain its fleet over 

a six-year fiscal period. (App. 45, Complaint, at 125). Base closure recommendations and 

decisions were to be based on this plan, pursuant to Section 2903(a) and (c) of the Base 

Closure Act. Tellingly, the Department of Defense's force structure plan does not address 

laboratories or research and development. (App. 45; Complaint, at 1 126). 

Moreover, the Department of Defense developed eight criteria to be considered 

in the base closure and realignment process. (App. 42; Complaint, at 7 118). The Navy 



acknowledged that the eight criteria were inapplicable to laboratories in its analysis of base 

closures and realignments because -- just as Congress recognized -- labs, unlike bases, must 

be judged on the very specific and technical applications of each lab: 

... each of the RDT&E activities have unique aspects which 
make them suited to do a specific range of RDT&E activities. 
Their missions. internal structure, mode of operations and 
facilities are different. For this reason there are no metrics 
which can be used across the entire category to evaluate the[ir] 
activities. 

(App. 46-47, Complaint, at 7 135). 

In blatant disregard of the clear Congressional mandate requiring the Lab 

Commission to function as the independent body charged with making recommendations 

regarding laboratory closures or consolidations for Congress' ultimate review and flexible 

decision-making prior to the taking of any other action relating to laboratory consolidation, 

defendant Gerald Cann, Assistant Secretary of the Navy for Research, Development and 

Acquisition, and others, sought to and did circumvent the intent of Congress and the Lab 

Commission Act, and avoided Congressional oversight by unlawfully and inappropriately 

inserting into the 1991 Base Closure Process the consolidation and realignment of DOD 

laboratories, including the NAWC. (App. 32-33, Complaint, at f 79). 

In fact, at the urging of Gerald Cann, and others, the Department of Defense 

accepted and recommended to the Base Closure Commission Cann's proposal to create four 

super facilities: Naval Air Warfare Center; Naval Command, Control and Ocean 



Surveillance Center; Naval Surface Warfare Center; and Naval Undersea Warfare Center, 

and to close 10 and realign 16 laboratories. (App. 33, Complaint, at 7 80). 

The Secretary of Defense included Navy laboratories in the 1991 Base Closure 

and Realignment Recommendations (the "Base Closure List"), which was submitted to the 

Base Closure Commission on or about April 15, 1991. (App. 33, Complaint, at 7 8 I) .  The 

NAWC was one of the laboratories targeted for realignment. (App. 33, Complaint, at ( 82). 

The folly of attempting to restructure labs via procedures that violate the intent 

of Congress as set out in the Lab Commission Act is dramatically demonstrated by the 

results. At the time the complaint was filed, the Navy had not even determined the final 

organizational plan for the Naval Air Test Center, Patuxent River. (App. 57, Complaint, at 

( 191). While the Navy's restructuring plan calls for the NAWC to be realigned, the Navy 

had not determined whether the NAWC would remain a separate entity. (App. 58, Com- 

plaint, 7 192). The Navy's inability to articulate a forward-thinking plan for its research and 

development laboratories would, if left unchecked, result in the relocation of the NAWC at a 

time when a functional, fully staffed NAWC is critical. (App. 58, Complaint, at 7 193). 

The Navy's plan calls for realignment and relocation of the NAWC at a time 

when the combined technical expertise of the NAWC's professional staff is most needed. 

(App. 58, Complaint, at Q 194). The cancellation of various weapons programs in conjunc- 

tion with the apparent end of the Cold War means that the Navy likely will be unable to field 

any new aircraft until early in the next century. (App. 58, Complaint, at 11 195). Hence the 

Navy will have to upgrade its existing aircraft. (App. 58, Complaint, at 7 196). 



The NAWC would be expected to play a principal and immediate role in 

developing and applying technologies associated with individual upgrades. (App. 58, 

Complaint, at 7 196). However, the proposed realignment of the NAWC would result in the 

loss of key technical talent, which would have a detrimental effect on the NAWC's ability to 

perform the needed upgrades. (App. 58, Complaint, at 7 197). 

This, combined with the fact that the proposed relocation of the NAWC will 

be far more costly than the Navy's estimates, which are based on faulty data and inaccurate 

assumptions, makes it clear that the Navy's plan is unwise and, ultimately, potentially 

damaging to Naval aviation. (App. 59, Complaint, at f 199). 

In order to avoid such a result, Congress enacted a separate statutory scheme 

to deal with labs. Congress expressly recognized the need for review of laboratories to be 

based on fine-tuned technical considerations and thus created a statutory scheme by which 

labs were to be considered for realignment or closure by procedures entirely different than 

those for bases. As we discuss below, because the congressional intent was completely 

flaunted, plaintiffs' were entitled to summary judgment in the district court, and this Court 

should reverse the district court's denial of summary judgment and direct that judgment to be 

entered in favor of plaintiffs. 



STATEMENT OF RELATED CASES AND PROCEEDINGS 

This case was filed in the district court as an action related to Specter v. 

Garrett, 971 F.2d 936 (3d Cir.), cert. granted, vacated and remanded, sub nom. O'Keefe v. 

S~ecter, 113 S. Ct. 455 (1992) ("S~ecter I"), because plaintiffs' claims that the Government 

violated both the procedural safeguards of the Base Closure Act and plaintiffs' due process 

rights were identical to the claims raised in S~ecter  I. In Dalton v. Specter, 114 S. Ct. 1719 

(1994) ("Specter 11"), the Supreme Court held that those claims of procedural impropriety are 

not subject to judicial review. Plaintiffs, therefore, do not press those claims on appeal. 

Instead, on appeal plaintiffs argue only that the Base Closure Commission was without 

authority or jurisdiction to recommend defense laboratories for realignment or closure. 

Specter I1 does not bear on the resolution of this issue. Thus, for purposes of this appeal, this 

case is not related in any way to Specter 11. 



STATEMENT OF STANDARD OR SCOPE OF REVIEW 

In accordance with Rule 28.l(a)(i) of the Third Circuit Local Appellate Rules, 

the standard and scope of review for each issue on appeal is set forth in the Statement of 

Issues on p. 3 of this Brief. 



SUMMARY OF ARGUMENT 

This case involves the proposed realignment and relocation of NAWC. NAWC 

was improperly and illegally proposed for realignment and relocation by the Base Closure 

Commission, pursuant to congressionally adopted procedures for closures and 

realignments. Plaintiffs were entitled to summary judgment below because unlike, for 

example, the Philadelphia Naval Shipyard that was before this Court in S~ecter I and Specter 

I1 NAWC is a naval research and development laboratow, not a military b, and should -9 

have been considered under the statutory procedures that reflect explicitly Congress' intent to 

deal with laboratories in a manner wholly apart from the way Congress legislated on base 

closures. Summary judgment was mandated because NAWC should have been dealt with by 

the Commission specifically created by Congress to deal with b, not bases, pursuant to the 

procedures specifically mandated by Congress to deal with &, not bases. Nonetheless, the 

district court denied plaintiffs' motion for summary judgment and ultimately entered judgment 

in favor of the Government. concluding that "The Base Closure Act grants authority to close 

or realign NAWC without regard to any recommendations made by the Lab Commission 

established under Section 246." (App. 80). 

The district court's holding results in a statutory interpretation that borders on 

the absurd. Section 246 directed the Lab Commission to, among other things, consider and 

propose a schedule for consolidation and/or closure of defense laboratories on a lab-by-lab 

basis for final determination by Congress, which retained flexible decision-making. To 

affirm, this Court must conclude that Congress enacted 246 with the intent that the Lab 

Commission's recommendations would have no impact on any decision to close or consolidate 



laboratories and that the procedures for lab-by-lab Congressional determination would be 

totally avoided. As we shall next show, that result flies in the face of well-established rules 

of statutory construction and must be rejected out of hand. 



ARGUMENT 

I. THE DISTRICT COURT ERRED WHEN IT DENIED PLAINTIFFS' 
MOTION FOR SUMMARY JUDGMENT BECAUSE THE BASE 
CLOSURE COMMISSION WAS WITHOUT JURISDICTION AND 
AUTHORITY TO REVIEW AND MAKE DECISIONS ABOUT 
DEFENSE LABORATORIES. 

The issue before this Court is whether the wrong Commission took action 

under the wrong statute to close NAWC. It is clear that the courts provide the final 

authority on such an issue of statutory construction and must reject administrative construc- 

tions which are contrary to clear congressional intent. Federal Election Commission v. 

Democratic Senatorial Campaign Committee, 454 U.S. 27, 32 (1981); Southern California 

Edison Co. v. F. E.R.C., 770 F.2d 779, 782 (9th Cir. 1985) (courts are final authorities on 

issues of statutory construction and must reject administrative constructions that are inconsis- 

tent with a statutory mandate or that frustrate a policy that Congress sought to implement); 

Markair. Inc. v. Civil Aeronautics Board, 744 F.2d 1383, 1386 (9th Cir. 1984) ("it is not 

the role of [an administrative agency] to make policy judgments in the face of a contrary 

congressional determination"); Guerrero v. Garza, 418 F. Supp. 182, 186-87 (W.D. Wis. 

1976), (it is "peculiarly within the power of the judiciary to interpret a statute which gives an 

agency the power to act, in order to permit the judiciary to determine whether the agency has 

correctly construed its obligations under the s tat~te") .~ 

3. .Moreover, there can be no doubt that judicial review is available where, as here, 
plaintiffs claim that federal officials -- the Base Closure Commission -- have exceeded 
their authority or jurisdiction, see United States v. Missouri Pacific R. Co., 278 U.S. 
269 (1929); Duke Power Company v. Federal Power Commission, 401 F.2d 930 
(D.C. Cir. 1968). Likewise, it is well-settled that declaratory judgment is an 
appropriate form of relief, in situations where, as here, federal officials have violated 

(continued. . . ) 



Moreover, where the plain meaning of a statute is clear and its terms do not 

yield impossible or plainly unreasonable results, a court is bound by the words employed. 

United States v. Missouri Pacific R.  Co., 278 U.S. 269 (1929). 

I n  its Memorandum and Order, the district court acknowledged this rule of 

statutory construction and in a laundry list recitation of many of the rules relied on by 

plaintiffs in their motion for summary judgment gave a passing nod to the law relevant to 

resolution of the issue before it: 

1. Where the plain meaning of a statute is clear and its 
terms do not yield impossible or plainly unreasonable results, a 
court is bound by the words employed. United States v. 
Missouri Pacific R.Co., 278 U.S. 269 (1929). 

2. However inclusive may be the general language of a 
statute, it will not be held to apply to a matter specifically dealt 
with in another part of the same legislation. . .specific terms 
prevail over the general in the same or another statute which 
otherwise might be controlling. (Citations omitted). 

3. Where statutes deal with a subject in both general and 
detailed terms. and there is a conflict between the two, the 
detailed expression prevail. (Citation omitted). 

4. The various parts of a statute should, itpossible, be 
harmonized so as to provide throughout for a consistent interpre- 
tation. (Citations omitted). 

5. A construction that creates an inconsistency should be 
avoided when a reasonable interpretation can be adopted which 

3. (. . .continued) 
their statutory duties or exceeded their statutory authority. & Larson v. Domestic & 
Foreign Commerce Corp., 337 U.S. 682, 701-702 (1949); Joint Anti-Fascist Refuge 
Committee v. McGrath, 341 U.S. 123, 139-140 (1951); Guerrero v. Garza, 418 F. 
Supp. 182, 190 (W.D. Wis. 1976). Redlands Foothill Groves v. Jacobs, 30 F. Supp. 
995, 1008 (S.D. Cal. 1940). Tellingly, neither the Government nor the district court 
challenged the availability of judicial review on this claim. 



will not do violence to the plain words of the act, and will carry 
out the intention of Congress. (Citation omitted). 

6. If  the statutory language is unambiguous, in the 
absence of a clearly expressed legislative intent to the contrary, 
that language must ordinarily be regarded as conclusive. Reves 
v. Ernst & Young, 113 S.Ct. 1163, 1169 (1993). 

7. Where Congress explicitly enumerates certain excep- 
tions to a general prohibition, additional exceptions are not to be 
implied in the absence of evidence of a contrary legislative 
intent. United States v. Smith, 11 1 S.Ct. 1180, 1185 (1991). 

8. Statutory provisions should be interpreted harmoni- 
ously with each other when possible. Louisiana Public Service 
Commission v. FCC, 476 U.S. 355, 370 (1986); United States 
v. Gordon, 961 F.2d 426, 431 (3d Cir. 1992). 

9. The courts are not at liberty to pick and choose 
among congressional enactments, and when two statutes are 
capable of co-existence, it is the duty of the courts, absent a 
clearly expressed congressional intention to the contrary, to 
regard each as effective. Morton v. Mancari, 417 U.S. 535, 
551 (1974). 

I t  is clear from its opinion and holding that the district court went on to ignore 

this fundamental law. The plain language of the two statutes at issue here makes clear that 

the Base Closure Commission was without authority to consider defense laboratories. 

The Lab Commission Act, by its terms, created the Lab Commission and 

required the Lab Commission to conduct a separate and independent study of closure, 

realignment and consolidation of defense laboratories. The plain terms of this statute 

conferred a specific grant of jurisdiction upon the Lab Commission to submit its independent 

study and report no later than September 30, 1991, and specific procedures -- quite different 



from those involving base closures -- by which Congress would make the final determination 

after receiving the report. 

The plain language of the Lab Commission Act makes it clear that Congress 

intended the Lab Commission systematically and uncompromisingly to evaluate defense 

laboratories. In particular, the Lab Commission was charged with "conduct[ing] a study to 

determine the feasibility and desirability of various means to improve the operation of 

laboratories of the Department of Defense." § 246(b)(l). The Lab Commission Act re- 

quired that the Lab commission: 

"(A) consider such means as -- 

(i) conversion of some or all such laboratories to Gov- 
ernment-owned, contractor-operated laboratories; 

(ii) modification of the missions and function of some or all 
such laboratories: and 

(iii) consolidation or closure of some or all such laborato- 
ries. " 

5 246(b)(2)(A). In addition, the Act required that the Lab Commission: 

"(B) determine -- 

(i) the short-term costs and long-term cost savings that 
are likely to result from such consolidation, closure, or conver- 
s ion 

(ii) a proposed schedule for each consolidation, closure, or 
conversion of a laboratory considered appropriate by the Com- 
mission. " 



The Act further required the Lab Commission to submit a report containing its 

recommendations to the Secretary of Defense no later than September 30, 1991, 5 246(f), 

which report was to be transmitted by the Secretary of Defense to each House of Congress 

"together with any comments that the Secretary considers appropriate" within 30 days of his 

receipt of the report from the Lab Commission. 3 246(g). 

At that point, Congress retained flexible decision-making power concerning 

labs and could accept or reject the Lab Commission's recommendations. Alternatively, it 

also could develop its own set of recommendations for laboratories. 

Quite clearly, Congress intended to treat labs entirely differently than bases. 

Congress recognized the different considerations involved with labs and bases, pp. 14-16, 

supra, and insisted on not lumping these "apples" and "oranges" military locations. 

As a result, the Base Closure Act, in stark contrast to the Lab Commission 

Act, established the Base Closure Commission -- a Commission with a wholly discrete 

purpose and reporting scheme from the Lab Commission. The jurisdiction and duties of the 

Base Closure Commission are set forth in Section 2903 of the Base Closure Act. The Base 

Closure Act charges the Base Closure Commission with the duty of evaluating the Secretary 

of Defense's recommendations for closing such facilities as military bases, shipyards and air 

stations. Under the Base Closure Act, the Secretary of Defense prepares a list of such 

military installations which he recommends for closure or realignment. That list must be 

transmitted by no later than April 15, 1991, March 15, 1993, and March 15, 1995. 

Thereafter, on July 1 of 1991, 1993, and 1995, the Base Closure Commission must transmit 



a report with its recommendations on closures and realignments to the President. If the 

President accepts the recommendations and transmits them to Congress, then Congress has 

45 days to accept or reject. en bloc, the recommendations. 

Although the district court acknowledged that specific terms control and that 

courts may not pick and choose between statutes, it nonetheless did just what the law 

prohibits. Framing the issue as whether Congress created "an exception to the Base Closure 

Act, " (App. 76), the district court found that "[tlhere is absolutely nothing in the record 

before me to indicate that Congress intended the Lab Commission to create an exception to 

the Base Closure Act," (App. 78), and, therefore, concluded that the Base Closure Commis- 

sion had authority to close or realign NAWC "without regard to any recommendations made 

by the Lab Commission." (App. 80) -- a holding that eviscerates the Lab Commission. 

The district court's holding flies in the face of the settled law that specific 

terms in a statute prevail over more general terms and the equally settled law that statutes 

must be harmonized to provide for consistent interpretation. Moreover, the district court 

offers no credible explanation why Congress would enact a statutory scheme establishing two 

discrete commissions and two entirely different Congressional decision-making procedures to 

deal with discrete military locations when it supposedly intended only one commission to deal 

with every conceivable location. Of course, there is no sensible explanation for such a 

bizarre reading of the statutory scheme. 

Obviously, statutes should not be interpreted in a way that makes certain 

provisions irrelevant or inconsistent. Rather, federal courts have consistently concluded that 



"the various parts of a statute should, if possible, be harmonized so as to provide throughout 

for a consistent interpretation. " Ginsburg. Feldman & Bress v. Federal Energy Administra- 

tion, 591 F.2d 717, 732 (D.C. Cir. 1978), cert. denied, 441 U.S. 906 (1979). See also - 

United States v. Ravnor, 302 U.S. 540, 547 (1938) ("[a] construction that creates an 

inconsistency should be avoided when a reasonable interpretation can be adopted which will 

not do violence to the plain words of the act, and will carry out the intention of Congress"). 

The only possible way the statutory provisions can be harmonized is if labs are 

dealt with under the Lab Commission procedures. Certainly, there is no harmonization 

where the Lab Commission and the Lab Commission Act procedures were totally ignored. 

In short, Congress intended and created a statutory scheme by which, on the 

one hand, the Lab Commission would thoroughly review and evaluate defense laboratories 

and submit its report to the Secretarv of Defense, who would transmit it to Congress, with 

any comments, for flexible decision-making by Congress; while, by contrast, the Base 

Closure Commission would receive recommendations from the Secretarv of Defense and, 

after holding hearings, would transmit a report to the President, who, if he approved, would 

forward it to Congress for an all-or-nothing determination. In other words, Congress 

mandated that the treatment of labs was to be different in almost every regard than the 

treatment of bases. 

This intent of Congress in passing its statutory scheme has been totally 

flaunted. The Secretary of Defense by-passed the Lab Commission by including defense 

laboratories in his April 15, 1991, recommendations to the Base Closure Commission. 



Likewise, the Base Closure Commission by-passed the Lab Commission by including 

laboratories in its July 1, 1991, recommendations to the President. Both events occurred 

before the Lab Commission even provided a report. In  effect, both the Lab Commission and 

Congress were presented with a fait accomvli concerning labs that deprived the Lab Commis- 

sion of its ability to perform its thorough study and consider options other than closure or 

consolidation; and that deprived Congress of its ability to exercise flexible decision-making 

as to labs by accepting, rejecting, or modifying the Lab Commission's recommendations or 

developing its own recommendations. 

Clearly the statutory scheme has been violated and plaintiffs are entitled to 

judgment as a matter of law. Indeed, the only possible remedy for plaintiffs is with this 

Court. The illegal lumping of labs into the all-or-nothing base closure process left Congress 

with no ability to remedy the statutory violation other than by rejecting the entire base 

closure proposal. For this reason, the district court's observation that "legislation was 

introduced in both the House and Senate to block closure or realignment of defense labs. . . . 

Both bills died in Committee," (App. 80), misses the mark. That Congress did not pass a 

joint resolution disapproving the Base Closure Commission's reeommendations is neither 

dispositive nor surprising. Passage of a joint resolution would have resulted in no military 

installations being closed in 1991. As the Government noted in its papers below, the Base 

Closure Act "is a comprehensive effort to effectuate the closure or realignment of unneeded 

domestic military facilities after years of political gridlock that halted such cost saving 

measures." See Defendants' Opposition to Plaintiffs' Motion for Summary Judgment. 

Hence, that Congress chose not to subvert the entire base closure process is absolutely no 



evidence of Congress' intent that laboratories be considered by the Base Closure Commis- 

sion, instead of by the Lab Commission -- the Commission specifically enacted by Congress 

to deal with labs. 

Likewise, Congress' failure to pass corrective legislation is not evidence of 

Congress' ratification of the Base Closure Commission's recommendations on labs. Again, 

there was a strong political incentive to avoid dealing with base closure in a piece-meal 

fashion. However, the fact that it may not have been politically expedient to carve out ex 

post exceptions to the Base Closure Process does not lead to the conclusion that Congress 

intended that the statutory framework it enacted would be totally flouted. 

The fact is, the district court's observation that Congress could have, but did 

not, reject the Base Closure Commission's lab realignments that were improperly included in 

the base closure process is the final step in the subversion of Congress' real intent. The 

clear intent of Congress in enacting the Lab Commission Act was to preserve its flexible 

decision-making over labs rather than have labs treated as part of the all-or-nothing process 

for bases that was necessary to overcome the political deadlock over base closures. This is 

exactly the opposite of what Congress intended as to labs, and plaintiffs motion for summary 

judgment, therefore, should have been granted. 

The background surrounding the creation of Lab Commission strongly suggests 

the Congressional recognition that consolidation and closure decisions merit special consider- 

ation. Indeed, the Conference Report on the Lab Commission legislation commented: 



The conferees understand that the Department of Defense 
is currently evaluating a reorganization of the entire defense 
laboratory structure with potential laboratory closures and con- 
solidations. This [Lab] Commission will provide the Com- 
mittees on Armed Services of the Senate and the House of 
Representatives with a critical assessment of the Department's 
findings and may suggest alternative actions for congressional 
consideration. H. Rept. 101-923, at pages 563 and 564; 
reprinted at 1990 U . S . Code, Congressional and Administrative 
News, volume 6, at pages 3135 and 3 136. 

Congress designated a special process whereby this special consideration was to take place, 

and any attempt by the Secretary of Defense and the Base Closure Commission which 

attempts to bypass this procedure is a direct violation of Congressional intent. 

In a report which accompanied a Department of Defense Appropriations bill 

for fiscal year 1992, the House Committee on Appropriations also expressed its disapproval 

of attempts to include defense laboratories in the April 15, 1991, Base Closure List: 

Laboratory Consolidation. The Advisory Commission on 
Consolidation and Conversion of Defense Research and Devel- 
opment Laboratories is strongly endorsed by the committee in 
its report. The committee believes that the inclusion of research 
and development laboratories on the Base Closure list is in 
direct contravention of congressional direction. Accordingly, 
the committee directs DOD not to obligate or expend funds to 
close or consolidate any research or development laboratory 
until Congress received and approves the commission report. 

H.R. Rep. No. 95, 102nd Cong., 1st Sess. (1991) (emphasis added). 

Labs nonetheless were wrongly included in the Base Closure Commission's 

closings and realignments. thereby depriving Congress of the flexible decision-making for 

labs that Congress desired. Congress thus was faced with the choice of overriding the Base 



Closure Commission's illegal decisions on labs -- and preserving its flexible decision-making 

for labs that it had mandated in the statutory scheme -- at the expense of rejecting the entire 

base closure process and continuing the political deadlock over bases. This, of course, is 

exactly the type of Hobson's choice that Congress explicitly reiected as to labs when it 

passed the Lab Commission Act. And now, having seen this flouting of the clear Congres- 

sional intent, this Court should not endorse the improper reasoning that Congress somehow 

has ratified the Government's unlawful behavior because Congress did not take exactly the 

type of actions that the Government effectively deprived it of the ability to take. The district 

court erred when it relied on the fact that Congress did not reject en bloc the recommenda- 

tions of the Base Closure Commission. 

Finally, in denying plaintiffs' motion, the district court erred in its determina- 

tion that "NAWC would be considered a military installation under the Base Closure 

definition." (App. 76). The only articulated basis for its conclusion was that plaintiffs' 

Complaint describes NAWC as "the principal Naval Research and Development Center for 

Aircraft." (App. 75). However, the fact that NAWC is denominated a "center" does not 

mean it falls within the definition of Section 2910(4). 

Section 2910(4) defines "military installation" as any "base, camp, post, 

station, yard, center, homeport facility for any ship, or other activity under the jurisdiction of 

the Department of Defense . . . " However, the use of the term "center" does not, when 

read sensibly in context, in any way even suggest that labs are included in the jurisdiction of 

the Base Closure Commission. This language must be read in the context of the type of 

facilities specifically denominated in 6 2910(4) -- "base," "camp," "post," "station," "yard," 



"homeport facility for any ship." All are clearly base-type facilities, in no way similar to 

laboratories. The phrase "or other activity under the jurisdiction of the Department of 

Defense," as well as the use of the generic term "center," must therefore be read as 

including only such base-type facilities. 

Moreover, 5 2910(4) must be read in conjunction with the Lab Commission 

Act. "However inclusive may be the general language of a statute, it will not be held to 

apply to a matter specifically dealt with in another part of the same legislation . . . Specific 

terms prevail over the general in the same or another statute which otherwise might be 

controlling. " Fourco Glass Co. v. Transmirra Products Cop. ,  353 U.S. 222, 228-29 

(1957), quoting, D. Ginsber~ & Sons v. Po~kin, 285 U.S. 204, 208 (1932). See also 

Clifford F. MacEvov Co. v. United States, 322 U.S. 102, 107 (1944). Ginsburp. Feldman 

& Bress v. Federal Ener~y Administration, 591 F.2d 717, 720 n. 5 (D.C. Cir. 1978), 

denied, 441 U.S. 906 (1979). ("[wlhere statutes deal with a subject in both general and 

detailed terms, and there is conflict between the two, the detailed expression prevails"). 

Here, the Lab Commission Act "specifically" deals with issues involving 

defense laboratories including consolidation and closure. Hence, the fact that the language of 

the Defense Authorization Act utilized the general term "military installations" in describing 

the duties of the Base Closure Commission (Title XXIX, entitled "Defense Base Closures and 

Realignments") does not overcome the specific grant of authority over the closure, consolida- 

tion and relocation of defense laboratories (Title 11, entitled "Research, Development, Test, 

and Evaluation," Section 246), vested in the Lab Commission, even assuming armendo that 

a lab could be considered to be an "installation." 



In sum, the Government's efforts to close NAWC should be declared unlawful 

I and therefore of no effect. 

CONCLUSION 

For all the reasons set forth above, this Court should reverse the district 

court's denial of plaintiffs' motion for summary judgment and direct the district court to 

enter judgment in favor of plaintiffs and against the Government. 

Resp$ctfully submitted, 

Nicole Reimann 
Attorneys for Appellants 
U.S. Rep. James C. Greenwood, et al. 
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~ o v .  5 DEFENSE AUTHORIZATION ACT P.L. 101-510 
Sec. 216 

SEC. 245. COMPETITION LN CONTRACTING FOR COMPUTERS AND S o n -  
WARE 

(a) &NcRESSIONAL CONCERNS REGARDING DEFENSE COMPUTER 
P R O C U R ~ ~ ~ ~ ~ . - T h e  &ngress notes the concern regarding the 
manner in which solicitations are performed for computer procure- 
ment for components of the Department of Defense. 
(b) GAO REVIEW.-The Comptroller General of the United States 

,hall conduct a review of a selected number of planned and recently 
completed computer procure-ments for components of the Depart- 
ment of Defense to determine if those solicitations provide any 
barriers to full and open competition for United States computer 
ruppliers. The procuremenfs reviewed shall include the Air Force 
rocurement for Tactical Alr Force Workstations under solicitation 

b 1 9 6 3 ~ - 9 ~ - ~ - 0 ~ 1 4  and the Army procurement for Light Weight 
Computer Unlt under solicitation DAAB07-90-R-L100. 
, (c) .MATTERS TO BE INCLUDED IN RmIEw.-The review shall deter- 
mine in the case of each solicitation reviewed- 
, (1) whether unnecessary or non-germane specifications, 

evaluation factors, unwarranted performance requirements, 
packaging requirements, or other limiting bias factors are 
present; 

(2) whether the solicitation contains restrictive requirements 
in excess of minimum Government needs; 

(3) whether Government developed applications software is 
favored over commercial "off the shelf" software solutions 
and the sufficiency of the rationale to support Government 
development; 

(4) the need for components of the Department of Defense to 
agree upon a standard prescribed architecture and operating 
system; and 

( 5 )  the cost effectiveness of computer procurements based on 
the realism of specifications as compared to intended use. 

8btements regarding the degree of assessment supportifig the speci- 
fication development and rigidit as they limit or  tend to limit 
offeren or contract awards are to i5 included. 

(d) RXPORT TO CONGRESS.-T~~ comptroller General shall com- 
$te the study and submit a report on the results of the study to the 

mmittees on Armed Services of the Senate and House of R e p  
'Wntatives not later than three months after the date of the 
Onactment of this Act. 
BEc. 24s. ADVISORY COMMISSION ON CONSOLIDATION AND CONVERSION 

OF DEFENSE RESEARCH AND DEVELOPMENT LABORATORIES 

(a) ~ A B L I S H M E P U T . - T ~ ~ ~ ~  is established a commission to be 
the "Commission on the Consolidation and Conversion of 

Defense Research and Development Laboratories" (hereinafter m 
thb section referred to as the "Commission"). 

D n ~ s . 4 1 )  The Commission shall conduct a study to deter- 
mine the feasibility and desirability of various means to improve the 
Operation of laboratories of the Department of Defense. 

(2' 1.n conductislg the study described in this subsection, the 
Comm~sion shall-- 

(A) consider such means as- 
(i) conversion of some or all such laboratories to Govern- 

menhwned, contractor-operated laboratories; 
(ii) modification of the missions and functions of some or 

all such laboratories: and 
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(iii) consolidation or closure of some or all such labora. 
tories; and 

(B) determine- 
(i) the short-term costs and long-term cost savings that 

are likely ta result from such consolidation, closure, or 
co~version and 

(ii) a proposed schedule for each consolidation, closure, or 
conversion of a laboratory considered appropriate by the 
Commission. 

(c) C o ~ ~ o s m o ~ . - - ( l )  The Commission shall be composed of 13 
members, as follows: 

(A) The Director of Defense Research and Ecgineering who 
shall be the chairman of the Comnlission. 

(B) Six members appointed by the Secretary of Defense from 
among officers and employees of the Fzdcral Government, 
including a t  least one director of a research and development 
laboratory of each military depcrtment. 
(C) Six members appointed by the Secretary from among 

persons in the private sector. 
(2) T i e  Secretary of Defense shall make all appointments under 

subparwapha (B) and (C) of paragraph (1) within 60 days after the 
date of the enactment of this Act. 

(3) Members shall be appointed for the life of the Commission. 
Any vacancy in the Commission shall not affect i b  powers, but shall 
be filled in the same manner as the original appointment. 

(dl MEE~NGS; QUORUM.--41) The Commission shall convene its 
first meeting within 15 days after the first date on which all 
memters of the Commission have been appointed. Theresfter, the 
Commission shall meet at the discretion of its or a t  the 
call of a majority of its members. 

(2) Seven members of the Comlnission shall constitute a qucrum, 
but a lesser number may hold hearings. 

(el COMPENSATION OF MEMBERS; TRAVEL EXPENSES.-41) Each 
member of the Commission who is not an officer or employee of the 
Federal G-overnment shall be compensated a t  a rate equal to the 
daily equivalent of the annual rate of basic pay prescribed for grade 
GS-18 of the General Schedule under section 5332 of title 5, United 
States M e ,  for each day (including travel time) during which such 
member is engaged in the performance of the duties of the Commis- 
sion. All memters of the Commission who are  officers or employws 
of the United States shall serve without compensation in addition to 
that received for their services as officers or 2mployees of the United - - 
States. 

(2) The members of the Commission shall be allowed travel 
expenses, including per diem in lieu of subsistence, a t  rates au- 
thorized for employees of agencies under subchapcer I of chapter 57 
of title 5, United States Code, while away from their homes or 
regular places of business in the perfarmance of services for the 
Commission. 

(3) Any Federal Government employee may be detailed to the 
Commission without reimbursement, and such detail shall be with- 
out interruption or loss of civil s e m c e  status or privilege. 
(O REPORT TO SECRET~Y.-Not later than September 30, 1991, the 

Commission shall submit to the Secretary a report containing the 
Commission's recommendations regarding the matters considered 
and determined by the Commission pursuant to subsection (b). 

104 STAT. 1520 
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. (g) REPORT BY SECRETARY.-Not later than 30 days after the date of 
fie submission of the report pursuant to subsection (0, the Secretary 

transmit such report to each House of the Congress, together 
with any comments that the Secretary considers appropriate. 

(h) TERMINATION.-T~~ &rnmission shall terminate 90 days after 
the date on which the Commission submits its report to the Sec- 
retary pursuant to subsection (g). 

~ E C .  247. NATIONAL DEFENSE SCIENCE AVD ENCINEERlKG EDUCATION 

, (a) IN  GENERAL-(^) Chapter 111 of title 10, United States Code, is 
amended by adding a t  the end the following: 

2192. Science, mathematics, and engineering education 
. "(a) The Secretary of Defense, in consultation with the Secretary 
of Education, shall, on a continuing basis- 

"(1) identify actions which the Department of Defense niay 
take to improve education in the scientific, mathematics, and - engineering skills necessary to meet the long-term national 
defense n& of the United States for personnel proficient in 

:!' ' such skills; and 
"(2) establish and conduct programs to carry out such actions. 

"(b) The Secretary shall desigrlate an  individual within the Office 
of the Secretary of Defense to advise and assist the Secretary 
regarding matters relating to science, mathematics, and engineering 
education and training. 

"ff 2193. Science and mathematics education improvement program 
'"(aX1) The Secretary of Defense may, in accordance with the Grant programs- 

provisions of this subsation, carry out a program for awarding 
grants to students who have been accepted for enrollment in, or who 
are enrolled in, an institution of higher education as undergraduate 
or graduate students in scientific and engineering disciplines critical 
to the national security functions of the Department of Defense. 

"(2) Grant proceeds shall be disbursed on behalf of students 
awarded grants under this subsection to the institutions of higher 
education at which the students are enrolled. No grant p r m e d s  
ahdl be disbursed on behalf of a student until the student is enrolled 
At,? institution of higher education. 

(3) The amount of a grant awarded a student under this subsec- 
tion may not exceed the student's cost of attendance. 

"(4)  The amount of a grant awarded a student under this subsec- - 
tion shall not be reduced on the b ~ s i s  of the student's receipt of 
other fonns of Federal student financial assistance, but shall be 
taken into account in determining the eligibility of the student for 
t h ~  other forms of Federal student financial assistance. 

(5) The Secretary shall give priority to awarding grants under 
eubsection in a manner likely to stimulate the interest of 

and members of minority groups in pursuing scientific and 
engineering careers. The Secretary may consider the financial aeed 
~ f ~ f l ~ ~ l i c a n t s  in making awards in accordance with such priority. 

(b) The Secretary of Defense, in coordination with the Secretary 
Of mucation, may esbblish propams for the purpose of improving 

mathemath  and scientific knowledge and skills of elementary 
an$ swondary school students and faculty members. 

(c) In tfiis sedion: 

1 04 STAT. 1 52 1 
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(c)(l) Except as provided in paragraphs (2) and (3), the Secretary concerned shall 
establish and eniorce as the minimum drinking age on a military installation located in a 
State the age established by the law of that State as the State minimum drinldng age. 

(2)(A) In the case of a military installation located- 
(i) in more than one State; or 
(ii) in one State but within 80 miles of another State or Mexico or Canada, 

the Secretary concerned may establish and enforce as the minimum drinlang age on that 
military installation the lowest applicable age. 

(B) In subparagraph (A), the term "lowest applicable age" means the lowest mini- 
mum drinking age established by the law- 

(i) of a State in which a military installation is located; or 
(ii) of a State or jurisdiction of Mexico or Canada that is within 50 miles of such 

military installation. 

(3)(A) The commanding officer of a military installation may waive the requirement 
of paragraph (1) if such commanding officer determines that the exemption is justified 
by special circumstances. 

(B) The Secretary of Defense shall define by regulations what constitutes special 
circumstances for the purposes of this paragraph. 

(4) In this subsection: 
(A) The term "State" includes the District of Columbia. 
(B) The term "Minimum drinking age" means the minimum age or ages estab- 

lished for persons who may purchase, possess, or consume alcoholic beverages. 

(As amended Pub. L. 99-145, Title XI, § 122461, (b)(l), (c)(l), Nov. 8, 1985, 99 Stat  728, 729; 
h b . L .  99-661, Div. h Title XIII, 5 1343(a)(18), Nov. 14, 1986, 100 S ta t  3993; Pub.L. 100426, TiUe 
I, 5 106(blt2), Ocr 24, 1988, 102 Stat  2626.) 

1 So in original. 

HISTORICAL AM) STATUTORY NOTES 
1988 Amendment 

Subsec. (c)(2)(B). F'ub.L. 1OC-626. 
5 106@)(2)(A), substituted "the term 'lowest 
posaible age' " for " 'lowest possible age' ". 

Subsee. (c)(4)(A). Pub.L. 10M26, 
5 106(bX2)(BXi), substituted 'The term 'State' " 
for " 'State' ". 

Subsec. (c)(J)(B). Pub.L. 100426, 
§ lM(b)(Z)(B)(ii). substituted T h e  term 'mini- 
mum' " for " 'Minimum' ". 

Subsec. (b). Pub. L. 99-146. 5 1224(bXl), 
substituted "subsection (a)" for "section" preced- 
ing "this". 

Subsec. (c). Pub. L. 99-146, 5 1224(a), added 
subsec. (c). 

Effective Date of 1985 Amendment 
Section 1224(d) of Pub. L. 99-146, provided 

that: 'The amendments made by tlus section 
[amending subsea. (b) and (c) of this section 
and aection 473 of Appendix to Title 60. War and 
National Defense1 shall take effect 90 days after 
the date of the enactrnent'of this Act [NOV. 8, 

1986 Amendment 19851.'' 
Subset (b). Pub.L. 99-661 struck out 'this" ~ g i r ~ a t i v c  niston 

preceding "subsection (a)". For legislative history and purpose of Pub. L. 
1983 Amendment 99-146, Bee 1985 U.S. Code Cong. and Adm. 

News, p. 472 See, dao. Pub.L. 99-661. 1986 
Heading. Pub.L. 99-146. 5 122Q(c)(l), insert- U.S. Code Cong. and A h .  News, p. 6413; 

ed "; minimum drinking age on military installa- Pub.L. 100426, 1988 U.S.Code Cong. and Adm. 
tions". News, p. 3355. 

NOTES OF DECISIONS 
1. Long-arm jurisdiction tion of Kentucky is concerned, u actions else- 

Following reeesdon by the United States to where within Kentucky. In i'e Air C m h  Dis88- 
Kentucky of power to serve process on Fort, ter at Gander, Newfoundland on Dec 12, 1985, 
Campbell. action8 within the Fort have the same W.D.Ky.1987. 660 FSupp. 1202. on subsequent 
effecf so far as submitting to long-am jurisdic- motion 684 F.Supp. 921. 

5 2687. Base closures and real ignments  
(a) Notwithstanding any other provision of law, no action may be taken to effect or 

implement- 
(1) the closure of any military installation a t  which a t  least 300 civilian personnel 

are authorized to be employed; 
668 
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(2) any realignment with respect to any military installation referred to in 
paragraph (1) involving a reduction by more than 1,000, or by more than 50 percent, 
in the number of civilian personnel authorized to be employed at  such military 
installation at  the time the Secretary of Defense or the Secretary of the military 
department concerned notifies the Congress under subsection (b) of the Secretary's 
plan to close or realign such installation; or 

(3) any construction, conversion, or rehabilitation at  any military facility other 
than a military installation referred to in clause (1) or (2) which will or may be 
required as a result of the relocation of civilian personnel to such facility by reason 
of any closure or realignment to which clause (1) or (2) applies, 

unless and until the provisions of subsection (b) are complied with. 
(b) No action described in subsection (a) with respect to the closure of, or a 

realignment with respect to, any military installation referred to in such subsection may 
be taken unless and until- 

(1) the Secretary of Defense or the Secretary of the military department 
concerned notifies the Committees on Armed Services of the Senate and House of 
Representatives, as part of an annual request for authorization of appropriations to 
such Committees, of the uro~osed closing or realienment and submits with the 
notification an evaluation bf ihe fiscal, lo&] econoGic, budgetary, environmental, 
strategic, and operational consequences of such closure or realignment; and 

(2) a period of 30 legislative days or 60 calendar days, whichever is longer, 
expires following the day on which the notice and evaluation referred to in clause (1) 
have been submitted to such committees, during which period no irrevocable action 
may be taken to effect or implement the decision. 

(c) This section shall not apply to the closure of a military installation, or a 
realignment with respect to a military installation, if the President certifies to the 
Congress that such closure or realignment must be implemented for reasons of national 
security o r  a military emergency. 

(d)(l) After the expiration of the period of time provided for in subsection (b)(2) with 
respect to the closure or realignment of a military installation, funds which would 
otherwise be available to the Secretary to effect the closure or realignment of that 
installation may be used by him for such purpose. 

(2) Nothing in this section restricts the authority of the Secretary to obtain architec- 
tural and engineering services under section 2807 of this title. 

(e) In this section: 
(1) The term "military installation" means a base, camp, post, station, yard, 

center, homeport facility for any ship, or other activity under the jurisdiction of the 
Department of Defense, including any leased facility, which is located within any of 
the several States, the District of Columbia, the Commonwealth of Puerto Rico. 
American Samoa, the V i  Islands, or Guam. Such term does not include any 
facility used primarily for civil works, rivers and harbors projects, or flood control 
projects. 

(2) The term "civilian personnel" means direct-hire, permanent civilian employ- 
ees of the Department of Defense. 

(3) The term "realignment" includes any action which both reduces and relocates 
functions and civilian personnel positions, but does not include a reduction in force 
resulting from workload adjustments, reduced personnel o r  funding levels, skill 
imbalances, or other similar causes. 

(4) The term "legislative day" means a day on which either House of Congress is 
in session. 

(As amended Pub.L 9 M ,  Title XIV, 5 1405(41), OcL 19,1964, 98 Stat. 2624; Pub.L. 99-148, Title 
XII. I 1202(a), Nw. 8, 1985.99 Stat. 717; Pub.L. 100-180, Div. A, Title XII, 5 1231(ln, Dec 4. 1987. 
101 Stat. 1161; Pub.L. 101510, Div. A, Title XXIX 8 2911, Nov. 5, 1990, 104 Stat. 1819.) 

HISTORICfi AND STATUTORY NOTES 
1990 Amendment der the jurisdiction of the Secretary of a r n i U t v y  

Subset. (e)(l). Pub.L. 101410, 5 2911, in- department". 
cluded a homeport fadlily for my ship, in the 
dednition of "military inatallation" and subatitut lg8' 
ed "under the jurisdiction of the Department of Subsec. (e)(l) to (4). Pub.L. 100-180. 
Defense, including any leased faality," for "un- 5 1231(17), inserted "Phis term" after each par. 
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designation and revised the first word in quotes Subsec. (b)(2). Pub.L. 98625, 5 1406(41)(B), 
in each par. to make the initial letter of such inserted "(42 U.S.C. 4321 et  seq.)" following 
word lower case. "National Environmental Policy Act of 1969". 

1985 Amendment Subaec. (b)(4). Pub.L. 9 G 2 5 ,  5 1406(41)(C), 
substituted "M)" for "sixty". 

Subsec. (a). Pub. L. 99-146 incorporated in 
par. (1) pmvision readng "at whlch at least 300 SUbsec' (dX1)(B)' Pub'L' 98j2j' 
civilian penonnel are authorized to be em- 8 1406(41)(D), aubstituted " 3 W  for "three hun- 
ploved", deleted from former subsec. (d)(l)(B) of dred". 
hi; section; in par. (2): inserted "referrehto in 
paragraph (1)" foUowng 'military installation" 
and substituted "subsection (b) of the Secre- 
tary's plan to close or realign ruch installation" 
for "subsection (b)(l) that such installation is a 
candidate for closure or realignment"; and de- 
leted from par. (3) parenthetical phrase "(re- 
gardless of whether such facility is a military 
installation an defined in subsection (dl)" preeed- 
ing "which will or m y  be required". 

Effective Date of 1985 Amendment 
Section 1202(b) of Pub. L. 99-146 provided 

that: 'The amendment made by subsection (a) 
[of this section] shall apply to closures and rea- 
lignments completed on or after the date of the 
enactment of thi# Act [Nov. 8, 19861, except that 
any action taken to effect or implement m y  
closure or realignment for which a public m- 
nouncement woll made pursuant to section 
2687(b)(l) of title 10, United Stater Code [for- 

Subsec. (b). Pub. L. 99-146 inserted in intro- mer subsec (b)(l) of this section], after ~ ~ r i l  1, 
ductory text "referred to in such subsection" 19G, and before the date of enactment of this 
preceding "may be taken"; in par. (1): deleted Act [Nov. 8, 19861 shall be subject to the provi- 
requirement of a public announcement and ape- sions of section 2687 of such title [this section] 
dfic pmvision for notification in writing, includ- as in effect on the day before such date of 
ed oroviaion for an annual reouest to the Com- enactment [Nov. 8. 19851." 
mitees for authorization of appmpriationcl, com- 
bined par. (1) and former par. (3) proviriona, 
aubttituting in par. (1) pmvision for submiasion 
of an evaluation of the consequences of closure 
or realignment for former par. (3) provision for 
submianion of the find decision for closure or 
realignment including detailed justi6cation for 
the decision awering estimated consequences of 
clorure or realignment: rededgnated fonner 
par. (4) M (21, rubstituting "period of 30 legisla- 
tive days or 60 calendar days, whichever is 
longer, expires following the day on which the 
notice and evaluation referred to in clause (1) 
have been submiUed" for "period of sixty days 
expires following the date on which the justifica- 
tion referred to in clause (3) has been submit- 
ted"; and struck out former par. (2) pmvidon 
for compliance with requirement8 of the Nation- 
al Envimnmental Policy Act of 1969 respecting 
closure or realignment. 

Subsec (c). Pub. L. 99-146 reenacted provi- 
sion without any change. 

Subsec (d). Pub. L. 99-146 added subsec. (d) 
and redesignated former subsec. (d) as (e). 

Subsec. (e). Pub. L. 99-146 redesignated for- 
mer nubnet (d) as (e); substituted "In this 

Short Title of 1988 Amendment 
Pub.L. 100-526, 4 1, Oct 24, 1988, 102 S ta t  

2623, provided that: 'This Act [mending see- 
tiom 1096% 2324. 2683. and 4416 of this title, 
enacting pmviaionr set out M noter under rec- 
tionr 154.2306, and 2687 of this title and amend- 
ing provisions set out as notes under a t i o n  
2324 of this title] may be dted as the 'Defense 
AuthorizPtion Amendments and Bane Clwure 
and Realignment Act'." 

Conprcsrional F ind inp  with Rerpect to B u e  
Clorure Community Assistance 
Pub.L. 103-160, Div. B, Title XXnL § 2901, 

Nov. 30, 1993, 107 S ta t  1909, provided that: 
"Congress makes the following findings: 

"(1) The closure and realignment of military 
instnllations within the United States is a neces- 
sary consequence of the end of the Cold War 
and of changed United States national security 
requirements. 

"(2) A military installation is a significnnt 
source of employment for many* communities, 
and the closure or realignment of an inatallation 
may cause economic hardship for much communi- 
tip* 

section" for "As used in this section"; in par. (1): ,,(3) It is in the of the United Sbtea deleted subpar. (A) designation for lieted instal- that the FederPl fndlitate the htion locations, included American Samoa and 
Van Ishd insmtions, and deleted subw, nomic recovery of communities that sxpelicnce 

(B) requirement that the military installation be adverae economic circumntancer as a result of 
the closure or realignment of a military instalk- 

authorized to employ not less than three hun- ,;,, 
dred civilian penonnel, now covered in subsec. 
(aX1); in par. (2), inserted a comma following 
"dire&hire"; added par. (4); and deleted for- 
mer subsec (e), which made the aection applica- 
ble to any closure of a military installation, and 
any realignment with respect to a military in- 
stallation, which was first publicly announced 
after Sept 30, 1977, except as provided in sub- 
set (c), such provision now covered in Effective 
Date of 1985 Amendment note below. 

1984 Amendment 
Subsec. (a)(21. Pub.L. 98625, 5 14%(41)(A), 

substituted "1,000" for "one thousand". 

6 

..-.a. 

"(4) I t  is in the interest of the United States 
that the Federal Government assist communities 
that experience adverse economic circumstances 
as a result of the closure of military installations 
by working with such communities to identify 
and implement means of reutilizing or redevel- 
oping ruch installations in a beneficial manner or 
of otherwise revitahzing such communities md 
the economier of such communities. 

"(5) The Federal Government may best iden- 
tify and implement ruch means by requiring 
that the head of each department or agency of 
the Federal Government having jurisdiction 

i70 



ARMED FORCES 

over a matter arislng out of the closure of a Promulgation of Regulations to Carry Out 
military installation under a base dosure law, or Amendments by Section 2908 of Pub.L. 
the reutilization and redevelopment of such an 103-160 
installation, designate for each installation ta be 
dosed an individual in such depamnent or agen- 
cy who shall provide information and assiatance 
to the transition coordinator for the installation 
deeignated under section 2916 [of Pub.L. 
103-160, set out as a note under thin section] on 
the assiatance, programs, or other activities of 
such depaiment or agency with respect to the 
dosure or reutilization and redevelopment of the 
instdntion. 

"(6) The Federal Government may also pro- 
vide such r s s i sbce  by accelerating enwon- 
mental restoration at military installations ta be 
closed, and by closing much installations, in a 
manner that best ensures the beneficial reutili- 
ution and redevelopment of such installations 
by such mmmunitiee. 

"(7) The Federal Government msy best con- 
tribute to such reutilization and redevelopment 
by making available real and peraonal property 
at military installationa to be closed to comrnuni- 
ties affected by such closures on a timely basis, 
and, if appropriate, at less than fair market 
value." 

Conrideration of Economic Net& with R e  
sped  t o  Reutilization and Redevelopment 
of Clomed M i l i t y  Inrtalhtions 

Pub.L. 105-160, Div. B, Title XXM, 5 2903(c), 
Nov. SO, 1993,107 Stat. 1916. provided thac "In 
order to mudmicc the local and regional benefit 
h m  the reutilization m d  redevelopment of mili- 
tary instrll.tiom that ue dosed, or approved 
for closure. pwuant  to the operation of a base 
cloaure law, the Secretary of Defense shall con- 
dder locally and regionally delineated economic 
dwdopment need8 and priorities into the pro- 
oesa by which the Secretary disposes of real 
property and pemnal property as part of the 
closure of a military installation under a base 
cloaure law. In determining such nwds and 
priorities, the Seartvy mhd rPke into occount 
the redevelopment plan developed for the mili- 
tuy installation involved. The Secretary shall 
ensure that the needs of the homeless in the 
communities affected by the closure of such 
imwktionr ue taken into consideration in the 
rcdwelopment plan with respect to such instal- 
lation~~." 

Coopemtion with State and Local Covern- 
menu, Redevelopment Authoritit*, and 
Other Interested Penonr in Disposal of 
Real and Penonal Property a t  Closed Mili- 
luy Inatallations 

~ u b . ~ .  103-160, Div. B, n t l e  xxE. 
P 2903(d), Nov. 30, 1993, 107 Sta t  1913, provid- 
ed that: 'The Secretary of Defense shall cooper- 
ate with the S k t e  in which a military installation 
referred to in subsection (c) [set out as a note 
under thin wction] is located, with the redevel- 
opment authority with respeet to the installa- 
tion. and with local governments and other in- 
t emted  pusons in communities louted near 
the installation in implementing the entire pro- 
c e ~  of &pod of the d property and penon- 
al pmperty at  the installation." 

e 

Pub.L. 103-160, Div. B, Title XXM, § 2908(c), 
Nov. 30, 1993, 107 Stat 1924, provided that: 
"Not later than nine months after the date of 
the enactment of this Act [Nov. 30, 19931, the 
Secretary of Defense, in consultation with the 
Administratar of the Environmental Protection 
Agency, shall prescribe any regulations neces- 
sary to carry out subsection (d) of eection 2W of 
the Defense Authorization Amendments and 
Base Closure and Realignment Act (title I1 of 
Public Law 100426; 10 U.S.C. 2687 note). as 
added by aubsection (a) [set out a.9 a note under 
this section), and subsection (e) of section 2906 
of the Defense Base Closure and Realignment 
Act of 1990 (part A of title XXM of Public Law 
101610; 10 U.S.C. 2687 note), as added by 
subsection (b) [set out as a note under this 
section]." 

Compliance With Certain Environmental Re- 
quirements Relating to Closure of Installa- 
tionr 

Pub.L. 103-160, Div. B, Title XXM, 5 2911. 
Nov. 30, 1993, 107 Sta t  1924, provided that: 
"Not later than 12 months DRer the date of the 
submittal to the Secretary of Defenee of a rede- 
velopment plan for an installation approved for 
closure under a base closure law, the Secretary 
of Defense shall, to the extent practicablb com- 
plete any environmental impact analyses re- 
quired with respect to the installation. and with 
respect to the redevelopment plan, if my, for 
the installation, pursuant to the base cloaure law 
under which the installation ia closed, and purau- 
ant to the National Environmental Policy Act of 
1969 (42 U.S.C. 4321 et  seq.)." 

Preference for Local and Small Burinersea 

Pub.L. 103-160. Div. B, Title XXM, O 2912, 
Nov. 30. 1993. 107 Stat. 1925, provided that: 

"(a) Preference r q u i r d - I n  entering into 
contracts with private entities as part of the 
dosure or realignment of a military installation 
under a base closure law, the Secretary of De- 
fense shall give preference, to the greatest ex- 
tent practicable, to qualified businesses located 
in the vicinity of the instahtion and to small 
business coneerne and amall &advantaged busi- 
ness concerns. Contracts for which this prefer- 
ence 8haU & given shall include contraeta to 
carry out activities for the environmental resto- 
ration and mitigation at  military installations to 
be closed or realigned. 

"(b) Definitions.-In thin section: 

"(1) The term 'small busineaa concern' 
meana a business concem meting the re- 
quirements of section 3 of the Small Business 
Act (16 U.S.C. 632). 

"(2) The term 'small disadvantaged busi- 
ness concern' means the business concerns 
referred to in section 637(d1(1) of such Act (16 
U.S.C. 637(d)(l)). 

"(3) The tenn 'base closure law' includes 
section 2687 of title 10, United States Code 
[thin section].'' 
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Transition Coordinators for rlssirtance to 
Communities Affected by the Clorure of 
Installations 
Pub.L. 103-160, Div. B, Title X X M ,  § 2916. 

Nov. 30. 1993. 107 Star 1926. provided that: 
"(a) In general.-The Secretary of Defenae 

shall designate a transition coordinator for each 
rmlitary installation to be closed under a baae 
closure law. The tranaition coordinator shall 
carry out the activities for such coordinator set 
forth in subsection (c). 

"(b) Timing of designation.-A transition 
coordinator shall be designated for an instab- 
tion under subsection (a) M follows: 

"(1) Not later than 16 d a p  atter the date 
of appmval of closure of the inatallation. 

"(2) In the w e  of installations appmved 
for closure under a bane closure law before 
the date of the enactment of this Act [Nov. 30, 
19931, not later than 16 days after such date of 
enactmenL 
"(c) Respon~ibilities.-A tmnsition coordi- 

nator designated with respect to an installation 
shall- 

"(1) encourage, after coneultation with offi- 
cials of Federal and State deputments and 
agendea concerned, the development of s t r a t  
egies for the expedltlous environmental dean- 
up and restoration of the inskdation by the 
Department of Defense; 

"(2) ~ d a t  the Secretuy of the military 
d e m e n t  concerned in designating real 
property at  the h k d a t i o n  that haa the poten- 
tial for rapid and beneficial muse or redevel- 
opment in accordance with the redevelopment 
plan for the inrtdhtion; 

"(9) ~ d s t  nrch Secretary in identifying 
strategic8 for accelerating completion of envi- 
ronmental cleanup and restorntion of the real 
propem designated under paragraph (2); 

"(4) m i s t  such Secretary in developing 
plans for the cloaure of the instollstion that 
take into account the goal8 set forth in the 
redevelopment plan for the installation: 

"(5) uaist ouch Secretary in developing 
plane for ensuring that to the maximum ex- 
tent pncticrble. the Department of Defenae 
carries out any activities a t  the installation 
after the cloaure of the installation in a man- 
ner that rPkes into account, and supports, the 
redevelopment plan for the inatallation; 

"(6) mdnr the Secretary of Defense in 
making determinationr with respect to the 
tranderability of property a t  the installation 
under rection 20Q(bX6) of the Defense Autho- 
rization Amendments and Baae Closure and 
Realignment Act (title I1 of Public Law 
100426; 10 U.S.C. 2687 note), M added by 
aection 2904(a) of th* Act [set out aa a note 
under this aection], and under aection 
2906(bX6) of the Defense Base Closure and 
Realignment Act of 1990 @art A of title XXIX 
of Public Law 101610; 10 U.S.C. 2687 note), 
as added by section 2904(b) of this Act [set 
out M a note under this section], as the case 
may be; 

"(7) ~ s i s t  the l d  redevelopment authori- 
ty with respect to the insrnllntion in identify- 
ing real property or personal property at  the 
installation that may have nignificant potential 
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for reuse or redevelopment in accordance with 
the redevelopment plan for the installation; 

"(8) assiat the Office of Economic Adjust 
ment of the Depanment of Defense and other 
departmenu and agenaes of the Federal Gov- 
ernment in coordinating the provision of assia- 
tance under tranaition assistance and transi- 
tion mitigation progrnma with community re- 
development activities with respect to the in- 
stallation; 

"(9) assist the Secretary of the military 
department concerned in identltying property 
located at the installation that may be leased 
in a manner consiatent with the redevelop- 
ment plan for the installation; and 

"(10) ~ s i s t  the Secretary of Defense in 
identifying real property or personal property 
at  the installation that may be utilized to meet 
the needs of the homelesa by consulting with 
the Secretmy of Housing and Urban Develop- 
ment and the local lead agency of the home- 
leas. if any, referred to in section 21W) of the 
Stewart B. McKinney Homeleso Assistance 
Act (42 U.S.C. 1132Mb)) for the State in which 
the installation is located." 

Definitionr Relating to Bare Closure Corn- 
munity Assistance Provisions 
Pub.L. 103-160, Div. B, Title MLM, B 2918(a), 

NOV. ao, 1993, 107 s t a r  lw, provided that: 
"(3 Subtitle A of Title XXIX.-In th* sub- 

title [amending sections 2391 and 2667 of thin 
Utle and enacting provisions le t  out ar notes 
under this aection and aection 8620 of Title 42, 
The Public Health and Welfare, and amending 
provisions set out aa notes under this aectionl: 

"(1) The term 'bane dwure 1Pw' means the 
following: 

"(A) The provisions of title I1 of the 
Defense Authorization Amendments and 
Base Closure and Realignment Act (Public 
Law 100-626; 10 U.S.C. 2687 note) [set out 
as a note under this section]. 
"(B) The Defense Baae Closure and 

Realignment Act of 1990 (part A of title 
XXM of Public Law 101410; 10 U.S.C. 
2687 note) [amending this section and en- 
acting pmviaiona set out as a note under 
this section]. 
"(2) The term 'date of approval', with re- 

spect to a closure or realignment of an inatal- 
Istion, means the date on which the authority 
of Congress to disapprove a recommendation 
of closure or realignment, as the case may be, 
of such installation under the applicable base 
closure law expires. 

"(3) The term 'redevelopment authoritf, in 
the case of an installation to be closed under a 
b u e  closure law, mean8 any entity (including 
an entity established by a State or local gov- 
ernment) recognized by the Secretary of De- 
fense aa the entity responsible for developing 
the redevelopment plan with respect to the 
installation and for directing the implementa- 
tion of such plan. 

"(4) The term 'redevelopment plan', in the 
c u e  of an installation to be closed under a 
baae closure law, mean8 a plan the 

"(A) is agreed to by the redevelopment 
authority with respect to the installation; 
and 
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"(B) pmndes for the reuae or redevelop- Services of the Senate and House of Represen- 
ment of the real property and pemonal tatives a report on any amended criteria devel- 
property of the installation that is available oped by the Secretary under section 
for such reuse and redevelopment as a re- 2903(b)(2)(B) of the Defense Base Closure and 
sult of the closure of che installation." Realimment Act of 1990 [set out as a note 

Limitation on Expenditures from Defense 
Base Cloe.ure Account 1990 for Military 
Conrtruction in Support of Trannfem of 
Functions 
Pub.L. 103-160, Div. B, Title XXD[, 5 2922, 

Nov. 30. 1993. 107 Stat 1930. provided that: 
"(a) Limitation.-If the Secretary of De- 

fense recommends to the Defense Base Closure 
and Realignment Commission pursuant to sec- 
tion 2903(c) of the 1990 base closure Act [Pub.L. 
101610, 5 2903(c), set out as a note under this 
section] that an installation be closed or rea- 
ligned, the Secretary identities in documents 
submitted to the Commission one or more instal- 
lations to which a function performed at the 
recommended inatallation would be transferred. 
and the recommended installation is closed or 
realigned pursuant to such Act [Pub.L. 101-6101, 
then, except as provided in subsection (b), funds 
in the Defense Base Closure Account 1990 may 
not be used for military construction in support 
of the transfer of that function to any insma- 
tion other than an installation so identified in 
such documents. 
"(b) Exception.-The limitation in subsection 

(a) ceases to be applicable to military construc- 
tion in clupport of the transfer of a function to an 
hutallation on the 60th day following the date on 
which the Secretary submits to the Committees 
on h e d  Services of the Senate and House of 
Representatives a notification of the proposed 
transfer that- 

"(1) identifies the installation to wiich the 
function is to be transferred; and 

"(2) includes the jwtification for the trans- 
fer to such imtallntion. 
"(c) Definitions.-In this section: 

"(1) The term '1990 base closux Act' 

unde; this section] after the date of the enact 
rnent of this Act [approved Nov. 30.19931. Such 
report shall include a discussion of the amended 
cntena and include a justification for any deci- 
sion not to propose a criterion regarding the 
direct costa of base closures and realignmenu to 
other Federal agencies and departments. 

"(2) The Secretary shall submit the repon 
upon publication of the amended criteria in ac- 
cordance with section 2903(b)(2)(B) of the De- 
fense Base Closure and Realignment Act of 1990 
[set out aa a note under this section]." 

Military Base Closure Report 

Pub.L. 1 W 1 ,  Title I, 8 107(d), Oct. 31, 
1992. 106 Star 4879. provided that: "Within 30 
days after the date on which the Secretary of 
Defense recommends a list of military bases for 
closure or realignment pursuant to section 
2903(c) of the Defense Base Closure and Rea- 
lignment Act of 1990 (Public Law 101510: 
U.S.C. 2687 note) [set out in a note under this 
section], the Administrator of the Fedenl Avia- 
tion Administration shall submit to Congress 
and the Defense Base Closure and RePlignment 
Commission a report on the effecta of all those 
recommendations involving military airbases, in- 
cluding but not limited to, the effect of the 
proposed closures or realignments on civilian 
airporu and airways in the local community and 
region; potential modification8 and costa neces- 
sary to convert such baws to avilian aviation 
use; and in the case of air mc control or 
radar coverage currently provided by the De- 
partment of Defense, potential installations or 
adjustments of equipment and costs necessary 
for the Federal Aviation Administration to main- 
tain existing levels of service for the local com- 
munity and region." 

means the Defense B*e and Rehgn- Indemnification of Transferees of Closing De- 
ment Act of 1990 @art A of title X X M  of fense propuiy 
Public Law 101610; 10 U.S.C. 2687 note) [set 
out M a note under this section]. Pub.L. 102484, Div. A. Title 111. 5 330, OcL 

"(2) ~h~ a ~ ~ f ~ ~ %  B~~~ closure A ~ .  23. 1992, 106 Stat. 2371, as amended Pub.L. 

count 1990' urount eabblished 103-160, Title X, 5 1002, Nov. 30,1993,107 Stat. 
under aection 2906 of the 1990 base closure 1746t provided that: 

- -  ~ 

Act 1Pub.L. 101610. § 2906, aec out a note "(a) In  general.41) Except as provided in 
under this aectionl." tjaramaeh (3) and subject to mbseetion 6). the 

Seme of Congress on  Development of Bane 
Cloaure Criteria 
Pub.L. 103-160, Div. B, Title XXE,  § 2925, 

Nov. 30, 1993. 107 Stat. 1932, provided that: 
"(a) Sense of Conper#.-It in the sense of 

Cangress that the Secretary of Defense consid- 
er, in developing in accordance with aection 
2903(b)(2XB) of the Defense Base Closure and 
Realignment Act of 1990 (Public Law 101510; 
10 U.S.C. 2687 note) [set out as a note under 
this section] amended criteria, whether such cri- 
teria should include the direct costa of such 
elosurea and realignments to other Federal de- 
partments and agencies. 

&cr&y of ~efense-shall hold harmless, de- 
fend. and indemnify in full the persons and 
entities described in paragraph (2) from and 
against any suit. claim, demand or action, liabili- 
ty, judgment, cost or other fee arising out of any 
claim for penonnl injury or property damage 
Cicluding death. illness, or loss of or damage to 
property or economic loss) that resulta from, or 
is in any manner predicated upon, the release or 
threatened release of any hazardous substance, 
poUutant or contaminanf or petroleum or petro- 
leum derivative as a result of Department of 
Defense activities at  any military installation (or 
portion thereon that ia dosed purauant to a base 
closure law. 

"(b) Report on amendrnent.41) The Sec- "(2) The persons and entities described in 
retary shall submit to the Committees on Armed rhis paragraph are the following: 
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"(A) Any State (including any officer. 
agent or employee of the State) that acqmres 
ownerahip or control of any facility at a rnili- 
tary installation (or any poruon thereon de- 
scnbed in paragraph (1). 
"(B) Any polltical subdivlaion of a State 

(including any officer, agent, or employee of 
the State) that a c q w s  such ownerahp or 
control 

"(C) Any other person or entity that ac- 
quire~ such ownership or contml. 

"(Dl Any auccennor, assignee, transferee, 
lender, or lennee of a person or endty de- 
scribed in subparagraphs (A) thmugh (C). 
"(3) To the extent the persons and entities 

described in paragraph (2) conuibuted to any 
such release or threatened release, p a r a p p h  
(1) rhaU not apply. 

"(b) Condition&.-No indemnification may be 
afforded under h a  section unleas the person or 
entity making a claim for indemnifcntion- 

"(1) notifies the Department of Defenae in 
writing within two years after ruch claim ac- 
crues or begina action within eix months after 
the date of mniling, by certified or registered 
mail, of notice of final derual of the claim by 
the Department of Defense; 

"(2) furnisher to the Department of De- 
fense copier of pertinent paixm the entity 

prehensive Environmental Response, Compen- 
sation. and Liability Act of 1980 (42 U.S.C. 
962001)) [section 9620(h) of Title 42, The Public 
Health and Welfare]. 

''(D  definition^.-In t h s  section: 

"(1) The terms 'faalitf. 'hazardous sub- 
stance'. 'release', and 'pollutant or contami- 
nant' have the meanings given such terms 
under paragraphs (91, (141, (221, and (33) of 
aection 101 of the Comorehensive Environ- 
mental Response,  omp pens at ion, and Liability 
Act of 1980. respectively (42 'J.S.C. 9601(9). 
(14), and (33)) [section 9601(9), (141, (Z), 
and (33) of Title 421. 

"(2) The term 'military installation' has the 
meaning given such term under section 
2687(e)(l) of title 10, United States Code [sub- 
aec. (e)(l) of thin aection]. 

"(3) The term 'base closure law' means the 
following: 

"(A) The Defense Base Closure and Rea- 
lignment Act of 1990 (10 U.S.C. 2687 note) 
[set out a8 notea under this aection]. 

"(B) Title I1 of the Defenne Authoriza- 
tion Amendments and Base Closure and 
Realignment Act (10 U.S.C. 2687 note) [net 
out as notes under this section]. - - 

receives; "(C) Section 2687 of title 10, United 
"(3) furnishes evidence or prwf of any States Code lthis rectionl. 

elsim lola, or damage covered by t J i ~  section; 
m d  "(Dl Any proviaion of law authorizing 

provide& upon rque8t  by the Dep- ~ ~ $ ~ ~ e ~ c t e ~ ~ ~ ~ ~ f ~ e ~ t e ~  of to the the enactment of this Act [Oct. 23. 19921." m o m e l  of the entity for purposes of defend- 
ing or settling the & oi aition. Demonrtration Project for the Ure of a Na- 
"(c) Authorib of Seen- of De- tional Relocation Contractor to Arrirt the 

fenre.-41) In m y  cane in which the Seere- Dtaartment of Defenre -. r - - ~ -  . - ~ - 

of Defenre determiner that the Department of 
Defense m y  be required to make indemnifica- hb.L.  102484, Div. B, Title XXVIII, D 2822, 
tion paymenta to a p e m n  under this section for O C ~  23, 1992, 106 Stat. 2608, ~ r w i d e d  that: 
any nuif dnim, demand or action, liability, judg- 
ment, cost or other fee Prising out of any clairn 
for personal injury or property damage referred 
to in rubsection (a)(l). the Secretary may settle 
or defend. on behalf of that person, the claim for 
pezaond injury or pmpercy damage. 

"(2) In any coao described in paragraph (11, if 
the person to whom the Department of Defenae 
may be required to m k e  i n d d c a t i o n  pay- 
ments d m  not allow the Secretary to 8ettle or 
defend the claim, the person may not be f iord-  

"(a) Use of national relocation contmc- 
tor.--Subject to the availability of appropria- 
tions therefor, the Secretary of Defense shall 
enter into a one-year contract with a private 
relocation contractor operating on a nationwide 
basis to test the coat-effectiveness of using na- 
tional relocation contractors to administer the 
Homeowners Assirtance Rogram. The con- 
tract rhdl be competitively awarded not later 
than 30 d a y  Pfter the date of the enactment of 
this Act [Ocr 23, 19921. 

ed indemnification with respect to that claim 
under thia section. 

"(dl Accrual of action.-For purposes of 
subsection (b)(l), the date on which a claim 
a c m e s  is the date on which the plaintiff knew 
(or reasonably rhould have known) that the per- 
aond injury or property damage referred to in 
subsection (a) w a ~  caused or contributed to by 
the release or threatened release of a hazardous 
substance, pollutant or contaminant, or petrole- 
um or petroleum derivative as a result of De- 

"(bf Report on  e o n t r a c t N o t  later than 
one year after the date on which the Secretary 
of Defense entera into the contract under s u b  
section (a), the Comptroller General hall submit 
to Congress a report containing the Comptroller 
General's evaluation of the effectiveness of u9ing 
the national contractor for administering the 
program referred to in subsection (a). The re- 
port shall compare the cost and efficiency of 
such adminiStrati0n with the cost and effiaency 
nf- 

panment of Defense activities at  any military "'- 

installation (or porrion thereon described in nub- "(1) the program carried out by the Corps 
section (aX1). of Engineern using its own employees; and 

'Ye) Relationship to other law.-Nothing in "(2) the use of contracts with local reloca- 
this section shall be construed as fleeting or tion companies a t  military installations being 
mdfylng in nny way aection 12001) of the Com- closed or realigned." 
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Secretary of Defense and NATO Hont Country 
Joint Accountr for Reaidual Value Settle- 
menu for U.S. Jlilitary lnrtallationa 
Pub.L. 102496. Title IX 5 9047h Oct 6. 

1992, 1M Stat  1913, provided that: "Notwith- 
standing any other provision of law, the Seme- 
tary of Defense may, by Executive Agreement 
establish with host nation governments in 
NATO member states a separate account into 
which such residual value amounts negotiated in 
the return of United States military installations 
in NATO member states may be deposited, in 
the currency of the host nation, in lieu of direct 
monetary transfers ta the United States Trea- 
sury: Awidcd That such credits may be uti- 
lized only for the conatruction of faalities to 
support United States military forces in that 
host nation, or such r 4  property maintenance 
and base operating costa that are currently exe- 
cuted through monetary transfen to auch host 
nations: Providcdfu&er, That the D e p m e n t  
of Defense's budget submission for each fiscal 
year shall identify such sums antiapated in re- 
sidual value settlements, and identify such con- 
struction, real property maintenance or base 
operating coats that shall be funded by the host 
nation through such credik Provided J%&. 
That all military construction projects to be 
executed from such accounts must be previously 
approved in a prior Act of Congress: Awidcd 
fudhw, That each ouch Executive Agreement 
with a NATO member host nation shall be re- 
ported to the Committees on Appropriations and 
Armed Services of the House of Representatives 
and the Senate thirty dayn prior to the conclu- 
sion and endonement of any such agreement 
established under this provision." 

Reconvening of Environmental Response 
Tmk Force; Dutie~; Annual Report to 
Congrerl; Membership 
Pub.L. 102-380, § 125. 013. 6. 1992. 106 Stat  

1372, provided that: 
"(a) The environmental response task force 

established in section 2923(c) of the National 
Defense Authorization Act for Fiscal Year 1991 
(Public Law 101610; 104 Stat 1821) [set out as 
a note under this section] shall reconvene and 
shall, until the date (PS determined by the Secre- 
tary of Defense) on which all base dosure activi- 
ties required under title I1 of the Defense Au- 
thorimtion Amendmenu and Base Closure and 
Realignment Act (Public Law 100626; 102 Stat. 
2621) [set out as a note under this section] are 
completed- 

"(1) monitor the progress of relevant Fed- 

" (C)  a summary of the progress made by 
relevant Federal and State agenaes in irn- 
plementing the recommendations of the 
task force. 

"(b) The task force shall consist of- 
"(1) the individuals (or their designees) de- 

scribed in section 2923(c)(2) of the National 
Defense Authorization Act for Fiscal Year 
1991 (Public Law 101410; 104 S ta t  1821) 
[set out as a note under this section]; and 

"(2) a representative of the Urban Land 
Institute (or such representative's designee), 
appointed by the Speaker of the House of 
Representatives and the Majority Leader of 
the Senate." 

Environmental Restoration Requirementa a t  
Militmy Installationr to be Closed 

eral and State agenkie; in implementing the 
recommendations of the task force contained 
in the report submitted under paragraph (1) 
of such section; and 

"(2) annually submit to the Congress a re- 
port containing- 

"(A) recommendations concerning ways 
to expedite and improve environmental re- 
sponse actions at military installations (or 
portions of installations) that are being 
closed or subject tn closure under such title; 

"(B) any additional recommendations 
that the task force considers appropriate; 
and 
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Pub.L. 102-190, Div. A, Title 111, P 334, Dec 
5, 1991, 105 Stat. 1340, provided that: 

"(a) Requirementa for installations to be 
closed under 1989 bare cloaure l is t .41)  All 
draft final remedial investigations and feasibility 
studies related to environmental restoration ac- 
tivities a t  each military installation described in 
paragraph (2) shall be submitted to the Environ- 
mental Rotection Agency not later than 24 
months after the date of the enactment of this 
Act [Dec 6, 1991). 

"(2) Paragraph (1) applies to each military 
installation- 

"(A) which is to be dosed punuant to title 
I1 of the Defense Authoriution Amendments 
and Base Closure and Realignment Act (Pub- 
lic Law 100626; 10 U.S.C. 2687 noteXTitle I1 
of Pub.L. 100426, Oct 24, 1988, 102 S ta t  
2627, set out as a note under this section]; 
and 
"(B) which is on the National Priorities 

List under the Comprehensive Environmental 
Response, Compensation. and Liability Act of 
1980 (42 U.S.C. 9601 et  seq.Xsection 9601 et 
seq. of Title 42, The Public Health and Wel- 
fare]. 
"(b) Requinmentr for installations to be 

closed under 1991 bare closure list.-41) M 
draft find remedial investigations and feasibility 
studies related to environmental restoration ac- 
tivities at  each military installation described in 
paragnph (2) shall be 8ubmiUed to the Environ- 
mental Rotection Agency not later than 36 
months after the date of the enactment of this 
Act [Dec. 6, 19911. 

"(2) Paragraph (1) applies to each military 
installation-- 

"(A) which is to be closed purauant to the 
Defense Base Closure and Realignment Act of 
1990 (part A of title XXIX of Public Law 
1OlblOXpart A (sections 2901-2910) of Title 
XXM of Pub.L. 101410, Div. B, Nov. 6, 1990, 
104 St& 1808, set out as a note under this 
sectionl as a result of being recommended for 
closure in the report transmitted to Congress 
by the President pursuant to section 2903(e) 
of such Act on or before September 1, 1991, 
and 

"(B) which ia on the National Priorities 
List under the Comprehensive Environmental 
Response. Compensation, and Liability Act of 
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1980 (42 U.S.C. 9601 et seq.)[section 9601 et Withholding Information from Conpear, 
seq. of Titie 421. Committee or Subcommittee of Congrea8, 

"(c) Deadline extenlion.-41) Subject to 
paragraph (2), the Secretary of Defense. after 
consultation with the Administrator of the Envi- 
ronmental Protection Agency, may extend for a 
&month period the period of time in which the 
requirementa of subsection (a) or (b) must be 
met with respect to a military installation cov- 
ered by subsection (a) or (b) if, within the scope 
of the Federal Facility Agreement governing 
cleanup at the installation, any of the following 
conditions exiota at the installation: 

"(A) There are newly discovered sites or 
areas on the installation where a hazardous 
substance has been released, stored, or die- 
posed of. For purpose8 of this subparagraph, 
the term 'newly discovered' means discovered 
after the expiration of the 6-month period 
beginning on the date of enactment of thin Act 
[Dec. 6. 19911. 

"(B) There are technical engineering diffi- 
cultien in carrying out the investigations and 
studie8. 

"(C) Expediting the inveatigationcl and 
studies would constitute a subsranLiol endan- 
germent to the public health and the environ- 
ment. 

or Comptroller General 
Pub.L. 102-190, Div. B. Title XXVIII, 

9 2821(i). Dec 6. 1991. 105 StatlUfi. proided 
that: "Nothing in this section [enacting and 
amending provisions set out as notes below] or 
in the Defense Base Closure and Realignment 
Act of 1990 [set out as a note belowl shall be 
construed to authorize the withholding of infor- 
mation from Congress, any committee or s u b  
committee of Congresa, or the Comptroller Gen- 
eral of the United States." 

Conrirtency in Budget Data 
Pub.L. 102-190, Div. B, Title XXVIII, 5 2822, 

Dec. 6, 1991, 106 Stat. 1646, aa amended Pub.L. 
102-484, Div. B, Title XXVIII, 5 2825, Oct 23, 
1992, 106 S ta t  2609, provided that: 

"(a) Military conatruction funding re- 
quertr.-In the case o i  each military installation 
considered for closure or reahgnment or ior 
comparative purposes by the Defense Base Clo- 
sure and Realignment Commission, the Secre- 
tary of Defense shall ensure, crubject to subsec- 
tion (b), that the amount of the authonation 
requested by the DepPrlment of Defense for 
military construction relating to the closure or 
realignment of the installation in each of the 
6 8 4  y e m  1992 through 1999 for the following 

,,(D) Adequate have not been appro- fi14 jur doer not exceed the eltimate of th; 
coat of such conttruction (adjusted aa appropri- printed to the Depvrment of Or ate for inflntion) that - provided to the Corn- rdequrk re80urces - avAble to my hadon by he D e p m e n t  of Defense. party to the Fedenl Facility Agreement, to - out or overnee the inves+jgation8 "(b) Explanation for Inconrlrtencier.-The 

t tudie~ by the applicnble deadline. Secretary may rubmit to Congress for a fiscal 
year a request for the authorization of military 

"(Z)(A) An extension under paragrrph (1) construction referred to in subsection (a) in an 
a h d  tske effect if- amount greater than the estimate of the cost of 

I I ( ~ )  the secretary of ~ ~ f ~ ~ , ~  submitd to the construction (adjusted aa appropriate for 
congrels a norification contsining a certifica- inflation) that war provided to the Commission if 
don that, to the h t  of the Secretary's knowl- the determines that the pater 
edge and the sub8ec- mount  in necessary and submitd with the re- 
tion (a) or &) be met with to quest a complete explanation of the reasons for 

the military instPllation by the applicable the difference between the requested amount 
deadline because one of the conditionr set and the estimate' 
forth in paragraph (1) exists: uld "(c) 1nvertiption.-(1) The Inspector Cen- 

,,(ii) a period of cPlendar drys lRer 
e r d  of the Department of Defense shall invelti- 
gate the military construction for which the 

receipt by Congres~ of such notice has 
&,* required to submit an explanation elapsed. to Congress under subsection (b) if the Inspec- 

"(B) In the computation of the 3 M a y  period tor General determiner (under standards pre- 
under rubpuagnph (AXi), there shall be ex- scribed by the Inspector Genenl) that the dif- 
duded each day on which either Houae of Con- ference between the requested mount  and the 
gress h not in sendon b e a w e  of an adjourn- estimate for 8uch eonlltruction is d g n i i i w t  
ment of more than 3 calendar days to a day "(2) The Inapector General shall aubmit to 
certain. the congresnionnl defense committees a report 

"(3) ~h~ htary may gmt mom thrn one describing the resultr of each investigation con- 

&month extension for a milimy installation un- ducted under parwaph (I)." 
der PPrrgrPph (1). but such extenaon is Dirporition of Facilitier of Deporitory Inrti- 
subfed to paragraphs (1) and (2). tutionr on  Military Inrtallationr to be 

"(dl Budget ertimate.-Each year the Resi- Clowd 
dent #hall include, in the budget submitted to Pub.L. 102190, Div. B, Title XXVIII, 5 282j, 
Congresa for a f i d  year (pursuant to section Dec. 5, 1991. 105 Star 1549; amended Pub.L. 
1106 of title 31, United States Code [section 103-160, Div. B, Title XXIX 5 2928(a), (b)(l), 
1105 of Title 31, Money and Finance]), an -ti- (c), NOV. 30, 1993, 107 Stat 1934, 1935, provided 
mate of the funding levels required for the that: 
Department of Defense to comply with this set- "(a) Authority to convey facilities.-41) 
tion during the ffical year for which the budget Subject to subsection (c) and notwithstanding 
is submitted." any other provision of law, the Secretary of the 
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military depanment having jurisdiction over a 
mhtary installation being closed pursuant to a 
base closure law may convey all right, title, and 
interest of the United States in a fadlity located 
on that installation to a depository institution 
t h a t  

"(A) conducts business in the fadlity; and 
"(B) constructed or substantially renovated 

the facility using funds of the depository insti- 
tution. 
"(2) In the case of the conveynce under 

paragraph (1) of a facility that wae not con- 
suvcted bv the de~ositorv institution but was 

subnut ta Congress a report on the funding 
needed for the fiscal year ior which the budget 
is submitted, and for each of the following four 
fiscal years. for environmental restoration activi- 
ties at each military inatallation described in 
paragraph (2). set forth separately by fiscal year 
for each military installation. 

"(2) The report required under paragraph (1) 
shall cover each military installation which is to 
be closed pursuant to the Defense Base Closure 
and Realignment Act of 1990 @art A of title 
XXIX of Public Law 101410) [set out as a note 
below]." 

aubatantiaiiy renovdted b y  the depository insti- 
tution, the Secretary shall require the deposito- 
ry institution to pay an amount determined by 
the Secretary to be equal to the value of the 
faality in the abeence of the renovations. 
"(b) Authority to  convey land.-h part of 

the conveyance of a facility to a depository 
institution under subsection (a), the Secretary of 
the military department concerned ahall pennit 
the depository institution to purchaee the land 
upon which that facility is located. The Secre- 
tary shall offer the land to the depository insti- 
tution before offering such land for sale or other 
disposition to any other entity. The purchase 
price shall be not less than the fair market value 
of the land, as determined by the Secreury. 

"(c) Limitation.-The Secretary of a mili- 
tary department m y  not convey a fadllty to a 
depository institution under subsection (a) if the 
Secretvy determiner that the operation of a 
dewdtorv institution at such facilitv L inconsis- 

Required Contentr of Bare Closure and Rea- 
lignment PIanr 
Pub.L. 102-172, Title VIII, 5 8063, Nov. 26, 

1991, 106 S ta t  1186, provided that: 'The Secre- 
tary of Defense shall include in any base closure 
and realignment plan submitted to Congress 
dter the date of enactment of this Act [Nov. 26, 
19911, a complete review for the five-year period 
beginring on October 1, 1991, which shall in- 
dude expected force structure and levels for 
such period, expected installation requirements 
for such period, a budget plan for ouch period, 
the cost savings expected to be realized through 
realignments and clonures of military installa- 
tionn du ing  ouch period, an economia model to 
identity the critical local economic secton affect 
ed by proposed closures and renlignments of 
rnilihry installations and an aswssment of the 
economic impact in each area in which a dtary  
installation ir to be realigned or dowd." 

tent withihe redevelopment plan wiih respect to 
the installation. 

"(dl Bare clorure law defined.-For pur- 
poses of this section, the term 'base closure law' 
menns the following: 

"(1) The Defense Base Closure and Rea- 
lignment Act of 1990 @art A of title XXM of 
Public Law 101410; 104 S ta t  1808; 10 
U.S.C. 2687 note) [set out an a note below]. 

"(2) nt le  11 of the Defense Authorization 
Amendmepts and Base Cloaure and Realign- 
ment Act (Public Law 100426; 102 Stat. 
2627; 10 U.S.C. 2687 note) (set out as a note 
below]. 

"(3) Section 2687 of title 10, United States 
Code [this section]. 

"(4) Any other simllv law enacted &r 
the date of the enactment of thin Act [Dec 6. .--. . 

Senre of Conmera R e a d i n g  Joint Ruolu- 
tion of Dirappmval of 1991 Bare Clorure 
Commirrion Recommendation 
Pub.L. 102-172, Title VIII, P 8131, Nov. 26, 

1991, 105 Stat. 1208, provided that: "It fa the 
sense of the Congress that in acting on the Joint 
Resolution of Disapproval of the 1991 Base Clo- 
sure Commission's recommendation, the Con- 
gress takes no position on whether there ha8 
been compliance by the Bsse Closure Cornrnis- 
don, and the Department of Defense with the 
requirements of the Defense Baae Cloaure and 
Realignment Act of 1990 [Pub.L. 101-610, Title 
XXM, Part A, Nov. 5, 1990, 104 S ta t  1808, 
amending this section and enacting provisions 
set out w a note under this section]. Further, 
the vote on the reeolution of disapprovnl a h d  
not be interpreted to imply Congrendonnl ap- 
oroval of 111 actions taken bv the Base Closure 

IYYlJ .  

"(el Deporitor). irutitution defined-for 
pwposes of this section [this note], the term 
'depository institution' has the meaning given 
that term in section 19&KlXA) of the Federal 
Reaeme Act (12 U.S.C. 461(b)(lXA))." 

kommission and the ~ e ~ a r k e n t  of Defenee in 
fulfillment of the responsibilities and dutien con- 
ferred upon them by the Defense Base Closure 
and Realignment Act of 1990, but only the ap- 
proval of the recommendations issued by the 
Base Closure Cornmianion!' 

Report on Environmental Restoration Coda Requiremenu for B~~ closure and ~ ~ ~ l i ~ ~ .  
for Inrtallations to be Closed Under 1990 ,,,t pisn, -. . . . . . . . -. . - 
Bane Closure Law Pub.L. 103-139, Title VIII, 9 8046, Nov. 11, 
Pub-L. 102-190, Div. B, Title xmII ,  1993. 107 Stat  1450, provided that: 'The Secre- 

§ 28n(b), Dec. 6, 1991, 105 S ta t  1651, provided of Defense s h d  include in any base closure .L-*. 
UIILL; and realignment plan submitted to Congress 

"(1) Each year, a t  the anme time the Resi- after the date of enactment of this Act [Nov. 11, 
dent submits to Congress the budget for a fiscal 19931. a complete review for the five year period 
year (pursuant to section 1105 of title 31, United beginning on October 1. 1993, which s h d  in- 
States Code) [section 1105 of Title 31. Money dude expected force structure and levels for 
and Finance], the Secretary of Defense shall such period, expected installation requirements 
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for such period, a budget plan for such period. 
the cost aavings expected to be realized through 
realignments and closures of rmlitary ~nstalla- 
uons during such period, an economics model to 
i d e n w  the critical local econormc secton affect- 
ed by proposed closures and reaiignments of 
military installations and an assessment of the 
econormc Ynpact in each area in whicn a military 
installation is to be realigned or closed." 

Sirmlar provisions were contained in the fol- 
lowing pnor appropriation Acts: 

Pub.L. 102396, Title IX § 9060, Oct 6, 1992, 
106 Stat. 1915. 

Pub.L. 101411, Title VIII, § 8081. NOV. 6, 
1990, 104 Stat. 1894. 

Defenre Baae Cloture and Realignment Com- 
mimion 
Pub.L. 101410, Div. B, Title XXM, 

58 2901-2910, Nov. 5, 1990, 104 Stat 1808, as 
amended Pub.L. 102-190, Div. A. Title 111. 
8 344bXl). Div. B. Title XXVIII. $8 2821(a)- 
(h)(l), 2827(a)(l), (21, Dec 6, 1991, 105 Stat. 
1346, 1644-1646. 1651: Pub.L. 102484, Div. A, 
Title X, 5 1054(b), Div. B, Title XXVIII. 
5 8  2821(b), 2823, OcL 23, 1992, 106 Stat  7.502, 
2607.2608; Pub.L. 103-160. Div. B, Title XXIX 
55 2902(b), 2903(b). 2904b). 2 W b ) .  2907b). 
2908(b). 2918(c), 2921(b). (c). 2923, 2926, 2930(a), 
Nov. 30, 1993, 107 Stat  1911. 1914. 1916. 1918. 
1921, 1923, 1928, 1929, 1930, 1932. 1935, provid- 
ed that: 
"Sec 2901. Short Title and Purport 

"(a) Short Title.-This part [amending this 
section and enacting this note] may be cited as 
the 'Defense Bane Closure and ReoLgnment Act 
of 1990'. 

"(b) Purpore.-The purpose of this part is to 
provide a fair process that will result in the 
timely closure and realignment of military in- 
stallations inside the United States. 
"Sec 2902. The Commiation 

"(a) Ertab1irhment.-There is established 
an independent commission to be known as the 
'Defense B a e  Closure and Realignment Com- 
mission'. 

"(b) Duties.-The Commission shall cprry 
out the duties apecuied for it in this part. 

"(c) Appointrnentdl)(A) The Cornmiasion 
shall be composed of eight memben appointed 
by the Resident. by and with the ad\jse and 
consent of the Senate. 
"(B) The President shall transmit to the Sen- 

ate the nomination8 for appointment to the 
Commission- 

the Cornrniss~on on or before the date specified 
for 1993 in clause (ii) of subparagraph (B) or for 
1995 in clause (iii) of such subparagraph, the 
process by which military installations may be 
selected for closure or realignment under this 
part uith respect to that year shall be terminat 
ed. 

"(3) In selecting individuals for nominations 
for appointments to the Commission, the Presi- 
dent should consult with- 

"(A) the Speaker of the House of Repre- 
sentatives concerning the appointment of two 
members; 
"(B) the majority leader of the Senate con- 

cerning the appointment of two members; 
"(C) the minority leader of the House of 

Representatives concerning the appointment 
of one member; and 

"(D) the minority leader of the Senate con- 
cerning the appointment of one member. 
"(3) At the time the President nominates in- 

dividuals for appointment to the Commission for 
each session of Congress referred to in para- 
graph (l)(B), the President shall designate one 
such individual who shall serve as Chairman of 
the Commission. 

"(d) Terma.-(l) Except as provided in 
paragraph (21, each member of the Commission 
shall serve until the adjournment of Congress 
sine die for the session during which the mem- 
ber wul appointed to the Commission. 

"(2) The Chairman of the Commission shall 
serve until the confirmation of a successor. 

"(e) Meetinp.-41) The Commission shall 
meet only during calendar years 1991, 1993, and 
1996. 

"(2)(A) Each meeting of the Commission, 
other than meetings in which classified informa- 
tion is to be discussed, shall be open to the 
public. 
"(B) All the proceedings, information, and 

deliberations of the Commission shall be open. 
upon request, to the following: 

"(i) The Chairman and the ranking minori- 
ty party member of the Subcommittee on 
Readiness, Sustainability, and Support of the 
Committee on Armed Services of the Senate, 
or such other members of the Subcommittee 
designated by such Chairman or ranking mi- 
nority party member. 

"(ii) The Chairman and the ranking minor- 
ity party member of the Subcommittee on 
Military Installations and Faalities of the 
Committee on Armed Services of the House of 

"(i) by no later than January 3.1991, in the Representatives, or such other memben of 
case of memben of the Commksion whose the Subcommittee designated by such Chair- 
terms will expire at the end of the fvst ses- man or ranking minority party member. 
sion of the l a n d  Congress; "(iii) The Chairmen and ranking minority 

"(ii) by no later than January 25, 1993, in party memben of the Subcommittees on Mili- 
the case of members of the Commission whose tary Construction of the Committees on A p  
terms will expire at the end of the first ses- pmpriations of the Senate and of the House of 
sion of the 103rd Congress; and Representatives, or such other memben of 

"(iii) by no later than January 3, 1996, in the Subcommittees designated by such Chair- 
the case of members of the Commission whoae men or ranking minority party members. 
terms will expire at the end of the fust ses- ~yn vacancies.-~ v a a c y  in the Commis- 
sion of the 104th Congress. sion shall be fdled in the same manner as the 
"(C) If the President does not transmit to original appo~ntment, but the individual appoint 

Congress the nominations for appointment to ed to 6ll the vacancy shall serve only for the 
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unexpired portion of the term for which the 
individual's predecessor was appointed. 

"(g) Pay and travel expenses.-(MA) Each 
member, other than the Chainnan, shall be paid 
at a rate equal to the daily equivalent of the 
minimum annual rate of basic pay payable for 
level lV of the Executive Schedule under section 
6316 of title 6, United States Code, [section 6315 
of Title 6. Government Organization and Em- 
ployees], for each day (including travel time) 
during which the member is engaged in the 
actual performance of duties vested in the Com- 
misaion. 

"(B) The Chainnan shall be paid for each day 
referred to in subparagraph (A) at a rate equal 
to the daily equivalent of the minimum annual 
rate of basic pay payable for level I11 of the 
Executive Schedule under section 6314 of title 5, 
United States Code [section 6314 of Title 61. 

"(2) Membem shall receive travel expenses, 
including per diem in lieu of subsistence, in 
accordance with nectiona 6702 and 6703 of title 6. 
United States Code [secrions 6702 and 5703, 
respectively, of Title 61. 

"(h) Director of stafff-41) The Commission 
shall, without regard to section 6311(b) of title 6, 
United States Code [rection 311(b) of Title 61, 
appoint a Director who has not served on active 
duty in the Armed Forces or u a civilian em- 
ployee of the D e p m e n t  of Defense during the 
one-year period preceding the date of such ap- 
pointment. 

"(2) The Director ahall be paid at  the rate of 
basic pay payable for level IV of the Executive 
Schedule under section 6316 of title 6, United 
States Code. 

"(i) Staff.-41) Subject to paragraphs (2) 
and (3), the Director, with the approval of the 
Commission, may appoint and tix the pay of 
additional personnel. 

"(2) The Director may make such appoinb 
ments without regard to the provisions of title 6, 
United States Code, governing appointments in 
the competitive service, and any perscnnel so 
appointed may be paid without regard to the 
provisions of chapter 61 and subchapter 111 of 
chapter 53 of that title [aectiona 6101 et  seq. and 
6331 et  seq., respectively, of Title 61 relating to 
classification and General Schedule pay rates, 
except that an individual so appointed may not 
receive pay in excess of the annual rate of basic 
pay payable for CS-18 of the General Schedule. 

"(3)(A) Not more than one-third of the per- 
sonnel employed by or detailed to the Commia- 
sion may be on detail from the Department of 
Defense. 

"(B)(i) Not more than one-fifth of the pmfes- 
sional anPlyats of the Commission staff may be 
persons detailed from the Deparunent of De- 
fense to the Commiasion. 

"(ii) No person detailed from the Depart 
ment of Defense to the Commission may be 
assigned as the lead professional analyst with 
respect to a military department or defense 
agency. 
"(C) A person may not be detailed from the 

Depanment of Defense to the Commission if, 
within 12 months before the detail is to begin, 
that person participated personally and substan- 
tially in any matter within the Department of 

6 

Defense concerning the preparation of recom- 
mendations for closures or realignments of mili- 
tary installations. 
"(Dl No member of the Armed Forces, and 

no officer or employee of the Depanment of 
Defense, may- 

"(A) There may not be more than 16 per- 
sons on the staff a t  any one time. 

"(B) The staff may perfom only auch func- 
tiona as are necessary to prepare for the 
transition to new membership on the Commie- 
don in the following year. 

"(C) No member of the h e d  Forces and 
no employee of the Department of Defense 
may serve on the staft 
"ti) Other authority.41) The Commission 

may procure by contract, to the extent funds are 
available, the temporary or intermittent aervices 
of experts or consultants pursuant to section 
3109 of title 6. United Stater Code [section 3109 
of Title 61. 

"(2) The Commission may lease space and 
acquire personal property to the extent funds 
are available. 
"(k) Funding.-(1) There are authorized to 

be appropriated to the Com@,saion such funds 
as are necessary to carry out its duties under 
this part. Such funds a h d  remain available 
until expended. 

"(2) If no funds are appropriated to the Com- 
mission by the end of the second session of the 
lOl8t Congress, the Secretary of Defense may 
transfer, for fiscal year 1991, to the Commission 
funds from the Department of Defense Base 
Closure Account established by section 207 of 
Public Law 100-526 [set out m a note under this 
section]. Such funds shall remain available until 
expended. 

"(1) Termination.-The Commission shall 
terminate on December 31, 1995. 

"(m) Prohibition against restricting com- 
munications.-Section 1034 of title 10, United 
States Code [section 1034 of this title], shall 
apply with respect to comrnunic~tions with the 
Commission. 
"Sec. 2903. Procedure for making recom- 
mendations for base closures and realign- 
mentr 
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"(i) prepare any report concerning the ef- 
fectiveness, fitness, or efficiency of the perfor- 
mance on the staff of the Commission of any 
person detailed from the Department of De- 
fense to that staff; 

"(ii) review the preparation of such a re- 
pon; or 

"(iii) approve or disapprove such a report. 
"(4) Upon request of the Director, the head 

of any Federal department or agency may detail 
any of the personnel of that department or 
agency to the Commission to assist the Commis- 
sion in carrying out its duties under this pan. 

"(5) The Comptroller General of the United 
StDtes shall provide assistance, including the 
detailing of employees, to the Commission in 
accordance with an agreement entered Into ~ i t h  
the Commiasion. 

"(6) The following restrictions relating to the 
personnel of the Commission shall apply during 
1992 and 1994: 
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"(a) Force-structure plan.-41) As part oi 
the budget justification documents submitted to 
Congress in support of the budget for the De- 
partment of Defense for each of the fiscal years 
1992. 1994. and 1996. the Secretary shall include 
a force-structure plan for the Armed Forces 
based on an assessment by the Secretary of the 
probable threats to the national secunty during 
the six-year period beginning wth the fiscal 
year for which the budget request is made and 
of the antidpated levels of funding that will be 
available for national defense purposes during 
such period. 

"(2) Such plan shall include, without any ref- 
erence (directly or indirectly) to military instal- 
lations inside the United States that may be 
closed or reahgned under auch plan-- 

"(A) a description of the asseasment re- 
ferred to in paragraph (1); 
"(B) a 'description (i) of the anticipated 

force structure during and at the end of each 
such period for each military department 
(with speciiicatlons of the number and type of 
units in the active and reserve forces of each 
such department), and (ii) of the units that 
will need to be forward based (with a justifica- 
tion thereon during and at the end of each 
such period; and 

"(C) a description of the anticipated imple- 
mentation of such forcestructure plan. 
"(3) The Secretary ahall also Cnnsmit a copy 

of each such forcestructure plan to the Commis- 
sion. 

"(b) Selection criteria.-41) The Secretary 
shall. by no later than December 31. 1990. pub- 
lish in the Federal Register and tranamit to the 
congressional defense committees the criteria 
proposed to be used by the Depamnent of De- 
fense in making recommendations for the clo- 
sure or realignment of military installations in- 
side the United States under this paR The 
Secretary shall provide an opportunity for public 
comment on the proposed criteria for a period of 
at least 30 days and shall include notice of that 
opportunity in the publication required under 
the preceding sentence. 

"(?)(A) The Secretary shall, by no later than 
February 16,1991, publish in the Federal Regis- 
ter and transmit to the congressional defense 
committees the final criteria to be used in mak- 
ing recommendations for the closure or realign- 
ment of military installations inside the United 
States under this p a  Except as provided in 
subparagraph (B), such criteria shaU be the final 
criteria to be used, along with the force-strue- 
ture plan referred to in subsection (a), in making 
such recommendations unless disapproved by a 
joint resolution of Congress enacted on or be- 
fore March 15. 1991. 

"(B) The Secretary may amend such criteria, 
but such amendrnenta may not become effective 
until they have been published in the Federal 
Register, opened to public comment for at least 
30 days, and then transmitted to the congres- 
sional defense committees in final form by no 
later than January 15 of the year concerned. 
Such amended criteria shaU be the find criteria 
to be used, along with the force-suucture plan 
referred to in subsection (a), in making such 
recommendations unless disapproved by a joint 
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resolution of Congress enacted on or before 
February 16 of the year concerned. 

"(c) W D  recommendations.41) The Sec- 
retary may, by no later than April 15, 1991, 
March 16. 1993. and March 1, 1996, publish in 
the Federal Register and transit to the congres- 
slonal defense committees and the Commission a 
iist of the military installations inside the United 
States that the Secretary recommends for clo- 
sure or realignment on the basis of the force- 
structure plan and the final criteria referred to 
in subsection (b)(2) that are applicable to the 
year concerned. 

"(2) The Secretary shall include, with the list 
of recommendations published and transmitted 
pursuant to paragraph (I), a summary of the 
selection proceas that resulted in the recommen- 
dation for each installation, including a justifica- 
tion for each recommendation. The Secretary 
shall transmit the rnatten referred to in the 
preceding sentence not later than 7 days after 
the date of the transmittal to the congressional 
defense committees and the Commission of the 
Lst referred to in paragraph (1). 

"(3) In considering military installations for 
closure or realignmenf the Secretary ahdl con- 
sider all military installations inside the United 
States equally without regard to whether the 
installation has been previously considered or 
proposed for closure or realignment by the De- 
partment. 

"(4) In addition to making all information 
used by the Secretary to prepare the recommen- 
dations under this subsection available to Con- 
gress (including any committee or member of 
Congress), the Secretary shall also make such 
information available to the Commission and the 
Comptroller General of the United States. 

"(5)(A) Each person referred to in aubpara- 
graph (B), when submitting information to the 
Secretary of Defense or the Commission con- 
cerning the dosure or realignment of a rniktary 
installation, shall certify that auch information is 
accurate and complete to the best of that per- 
son's knowledge and belief. 

"(B) Subparagraph (A) applies to the follow- 
ing peraons: 

"(i) The Secretaries of the military depart 
ments. 

"(ii) The heads of the Defense Agenaes. 
"(iii) Each person who is in a position the 

duties of which include personal and substan- 
tial involvement in the preparation and s u b  
mission of information and recommendations 
concerning the closure or realignment of mili- 
tary installations, as designated in regulations 
which the Secretary of Defense shall pre- 
scribe, regulations which the Secreury of 
each military depnrtment a h d  prescribe for 
personnel within that military department, or 
regulations which the head of each Defense 
Agency shall presaibe for personnel within 
b a t  Defense Agency. 
"(6) Any information provided to the Com- 

mission by a penon described in paragraph 
(S)(B) shall also be submitted to the Senate and 
rhe House or Representatives to be made avail- 
able to the Members of the House concerned in 
accordance with the rules of that House. The 
information shall be submitted to the Senate and 
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House of Representatives within 24 hours aiter 
the subrmsslon oi the infonation to the Com- 
mission. 

"(d) Review and recommendations by the 
commirsion.41) After recaving the recom- 
mendations from the Secretary pursuant to sub- 
section (c) for any year, the Commission shall 
conduct public hearings on the recommenda- 
tions. W testimony before the Commission at a 
public henring conducted under this paragraph 
shall be presented under oath. 

"(2)(A1 The Commission shall, by no later 
than July 1 of each year in which the Secretary 
transmits recommendations to it pursuant to 
subsection (c), transmit to the President a re- 
port containing the commission's findings and 
conclusions based on a review and analysis of 
!he recommendations made by the Secretary, 
together with the Commission's recomrnenda- 
tions for closures and realignments of military 
inatallntions inside the United States. 
"(B) Subject to subparsgraph (C), in making 

its recommendations, the Commission may make 
changes in any of the recommendations made by 
the Secretary if the Commislrion determines that 
the Secretary deviated substantially from the 
force-structure plan and find criteria referred to 
in subsection (c)(l) in making recommendations. 

"(C) In the u s e  of a change described in 
~~ubparagraph (Dl in the recommendations made 
by the Secretary, the Conmiasion may make the 
change only if the Commisdon- 

"(i) make8 the determination requimd by 
subparagraph (£0; 

"(ii) determines that the change is consis- 
tent with the force-auvcture plan and final 
criteria referred to in subsection (c)(l); 

"(iii) publishes a notice of the proposed 
change in the Federal Register not less than 
46 d a y  before transmitting i u  recommenda- 
tions to the Reaident pursuant to paragraph 
(2); m d  

"(iv) conducts public hearings on the pro- 
posed change. 
"(D) Subparagraph (C) shall apply to a 

change by the Commission in the Sewetary'a 
recommendations that would- 

.'(i) add a military intltaUation to the list of 
military imtalkitions recommended by the 
Secretary for closure; 

"(ii) add a military inatallation to the list of 

shall promptly provide, upon request, to any 
Member of Congress information used by the 
Comnussion in making i ts  recommendations. 

"(5) The Compwoller General of the United 
States shd-  

"(A) assist the Commission, to the extent 
requested, in the Commission's review and 
analpis of the recommendations made by the 
Secretary pursuant to subsection (c); and 
"(B) by no later than April 16 of each year 

in which the Secretary makes such recommen- 
dations, tranamit to the Congress and to the 
Commirsion a report containing a detailed 
analysis of the Secretary's recommendations 
and selection process. 
"(e) Review by the President.-41) The 

President shall, by no later than July 16 of each 
year in which the Commission makes reeommen- 
dations under subsection (d), transmit to the 
Cornmiasion and to the Congress a report con- 
?aining the President's approval or disapproval 
of the Commission's recommendations. 

"(2) If the President approves all the recom- 
mendations of the Commission, the President 
shall transmit a copy of such recommendations 
to the Congress, together with a certification of 
such approval. 

"(3) If the Preddent disapprover the recom- 
mendations of the Commission, in whole or in 
part, the President ahall transmit to the Com- 
mimion and the Congress the reason8 for that 
disnpprovd. The Commisllion shall then trans- 
mit to the Pre~idenk by no later than Auguat 16 
of the year concerned, a revised lirrt of recom- 
mendations for the closure and realignment of 
military installationa. 

"(4) If the President approves all of the re- 
vised recommendations of the commission 
transmitted to the President under pmgraph 
(31, the President @hall transmit s copy of such 
revised recommendations to the Congress, to- 
gether with a certification ot such approval. 

"(5) If the Resident does not transmit to the 
Congress an approval and certification described 
in paragraph (2) or (4) by September 1 of any 
year in which the Commission has trmsmitted 
recommendations to the Reaident under this 
p a  the process by which military installations 
may be relected for ciowre or  realignment un- 
der this p a t  with respect to that year shall be 
terminated 

inrt.llntioru recommended by the 2904. Closure and realignment of miii- Secretary for realignmenr; or tam installations 
"(iii) inmane the extent of s rerlignment 

of a pdc* military i n s a t i o n  recorn- "(a) In generaI.4ubject to subsection (b), 
mended bv the S e c r e ~ .  the Secretnry ahall- 
"(3) The Commission shall explain and justify 

in its report mbmiUed to the President pursu- 
ant to paragraph (2) any recommendation made 
by the Commimjon that is different from the 
recommendations made by the Secretary pursu- 
ant to subsection (c). The Commission shall 
transmit a copy of such report to the congres- 
sional defense committees on the m e  date on 
which it transmits its recommendations to the 
Premdent under paragraph (2). 

"(4) After July 1 of each year in which the 
Commission transmit3 recommendations to the 
President under this subsection. the Commission 
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"(1) close all military installations recom- 
mended for closure by the Commission in 
each report transmitted u, the Congnss by 
the Resident pursuant to section 2903(e); 

"(2) realign all military installations recom- 
mended for realignment by auch Commission 
in each auch report: 

"(3) initiate all such closures and realign- 
ments no later than two yearn aIter the date 
on which the President transmits a report to 
the Congress pursuant to aection 2903(e) con- 
taining the recommendations for such closures 
or realignmenu; and 
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"(1) complete all such closures and realign- 
ments no later than the end of the six-year 
period beginning on the date on which the 
President transnuts the report pursuant to 
section 2903(e) containing the recommenda- 
tions for such closures or realignments. 
"(b) Congressional disapproval.-(1) The 

secretary may not carry out any closure or 
realignment recommended by the Comsslon 
in a repon transmitted from the President pur- 
suant to section 2903(e) if a joint resolution is 
enacted, in accordance with the provisions of 
section 2908, disapproving such recommenda- 
tions of the Commission before the earlier of- 

"(A) the end of the 4 U a y  period begin- 
ning on the date on which the President trans- 
miU such report; or 
"(B) the adjournment of Congress sine die 

for the session during which such report is 
transmitted. 
"(2) For purposes of paragraph (1) of this 

subsection and subsecuons (a) and (c) of section 
2908, the days on which either House of Con- 
gress is not in session because of an adjourn- 
ment of more than three days to a day cenain 
shall be excluded in the computation oi a period. 
"Sec. 2905. Implementation 

"(a) In general.-41) In dosing or realigning 
any military installation under this part, the 
Secretary may- 

"(A) take such actions as may be necessary 
to close or realign any military installation, 
including the acquisition of such land, the 
construction of such replacement facilities, the 
performance of such activities, and the con- 
duct of such advance planning and design as 
may be required to transfer functions from a 
military installation being closed or realigned 
to another military installation. and may use 
for such purpose funds in the Account or 
funds appropriated to the Depanment of De- 
fense for use in planning and design, minor 
construction, or operation and maintenance; 
"(B) provide-- 

"(i) economic adjustment assistance to 
any community located near a military in- 
stallation being closed or realigned, and 

"(ii) community planning assistance to 
any community located near a military in- 
srallation to which functions will be trans- 
ferred as a result of the closure or realign- 
ment of a military installation, 

if the Secretary of Defense determines that 
the finanaal resources available to the com- 
munity (by grant or otherwise) for such pur- 
poses are inadequate, and may use for such 
purposes funds in the Account or funds appro- 
priated to the Department of Defense for 
economic adjustment assistance or community 
planning assistance; 
"(0 carry out activities for the purposes of 

environmental restoration and mitigation at 
any such installation, and shall use for such 
purposes funds in the Account; 

"(D) provide outplacement assistance to ci- 
vilian employees employed by the Depanment 
of Defense at military installations being 
dosed or realigned, and may use for such 
purpose funds in the Account or funds appro- 
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priated to the Department of Defense for 
outplacement assistance to employees; and 
'YE) reimburse other Federal agenaes for 

actions performed at the request of the Secre- 
tary wth  respect tn any such closure or Tea- 
lignment. and may use for such purpose funds 
in the Account or funds appropriated to the 
Department of Defense and available for such 
purpose. 
"(2) In carrying out any closure or realign- 

ment under this pa- the Secretary shall ensure 
that environmental restoration of any property 
made excess to the needs of the Department of 
Defense as a result of such closure or realign- 
ment be carried out as soon as possible with 
funds available for euch purpose. 

"(b) Management and dispolal of proper- 
ty.-41) The Administrator of General Services 
shall delegate to the Secretary of Defense, with 
respect to excess and surplus real property and 
faaiities located at  a military installation closed 
or realigned under this p a r t  

"(A) the authority of the Administrator to 
utilize excess property under section 202 of 
the Federal Roperty and Administrative Ser- 
vices Act of 1949 (40 U.S.C. 483) [section 483 
of n t l e  40 Public Buildings, Roperty, and 
Works]; 
"(B) the authority of the Administrator to 

dispose of surplus property under section 203 
of that Act (40 U.S.C. 484) [section 484 of 
Title 401; 

"(C) the authority of the Administrator to 
grant approvals and make determinations un- 
der section 13Q) of the Surplus Roperty Act 
of 1944 (W U.S.C. App. 1622Q)) [section 
16P(g) of Title 60, War and National De- 
fense]; and 
"(D) the authority of the Administrator to 

determine the availability of exceu or surplus 
real property for wildlife conservation pur- 
poses in accordance with the Act of May 19, 
1948 (16 U.S.C. 667b) [section 667b of Title 16, 
Conservation]. 
"(2)(A) Subject to subparagraph (C) and 

paragraphs (3). (4), (61, and (6), the Secretary of 
Defense shall exercise the authority delegated to 
the Secretary pursuant to paragraph (1) in ac- 
cordance with- 

"(i) all regulations in effeci on the date of 
the enactment of this Act [Nov. 6. 19901 gov- 
erning the utilization of excess property and 
the disposal of surplus property under the 
Federal Roperty and Administrative Services 
Act of 1949 [Act June 30,1949. c 288.63 Stat 
378, for classification of which see Short Title 
note set out under section 471 of Title 40. 
Public Buildings Property, and Works]; and 

"(ii) all regulations in effect on the date of 
the enactment of this Act governing the con- 
veyance and disposal of property under aec- 
tion 13(g) of the Surplus Property Act of 1944 
(50 U.S.C. App. 1622(g)). 
"(B) The Secretary. after consulting with the 

Administrator of General Services, may h u e  
regulations that are necessary to carry out the 
delegation of authority required by paragraph 
(1). 

"(C) The authority required to be delegated 
by paragraph (1) to the Secretary by the Adrmn- 
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lstrator of General Services shall not include the 
authority to prescribe general poliaes and meth- 
d o  for utilizing excess property and disposing 
of surplus pmperty. 

"(Dl The Secretary of Defense may transfer 
real property or fadlities located at a military 
installation to be closed or realigned under t h ~ s  
pan, with or without reimbursement, to a mili- 
tary department or orher entity (including a 
nonappropriated fund instrumentality) within 
the Department of Defense or the Coast Guard. 
"(E) Before any action may be taken with 

respect to the disposal of any surplus real prop- 
erty or fadlity located at any military instPUa- 
tion to be cloned or reaiigned under this part, 
the Secrerary of Defense ahall consult with the 
Governor of the State and the heads of the local 
governmenu concerned for the purpose of con- 
sidering any plan for the use of auch property 
by t h e , l d  community concerned. 

"(3)(A) Not later than 6 months after the 
date of approval of the closure of a military 
installation under this part. the Secretary, in 
consultation with the redevelopment authority 
with respect to the installation, ahall- 

"(i) inventory the personal property locat- 
ed at the installation; and 

quired to support the use of such fachties or 
equipment for nonmilitary purposes. 
"(D) Except as provided in paragraph (41, the 

Secretary may not transier items of personal 
property located at an ~nstallation to be closed 
under this part to another installation, or dls- 
pose of such items, if such Items are identitied in 
the redevelopment plan for the installation as 
items essential to the reuse or redevelopment oi 
the installation. 
"(El This paragraph shall not apply to any 

personal property located at an installation to be 
closed under this p a n  if the property- 

"(i) is required for the operation of a unit. 
function, component, weapon, or weapons sys- 
tem at another installation; 

"(ii) is uniquely milibry in character, and 
is Likely to have no avilian use (other than use 
for ita material content or as a source of 
commonly used components); 

"(iii) is not required for the reutilization or 
redevelopment of the installation (as jointly 
determined by the Secretary and the redevel- 
opment authority); 

"(iv) is stored at  the installation for pur- 
poses of distribution (including spare parts or 
stock items); or 

"(ii) identify the items (or categories of 
itema) of such personal property that the Sec- 
retary determine8 to be related to real prop 
erty and antidpates will ruppon the imple- 
mentation of the redevelopment plan with re- 
aped to the installation. 
"(B) If no redevelopment authority referred 

to in subparagraph (A) exisb with respect to an 
installation, the Secretary ahaU consult with- 

"(9 the local government in whose jwisdic- 
tion the installation is wholly located; or 

"(ii) a local government agency or State 
government agency designated for the pur- 
pose of such consultation by the chief execu- 
tive officer of the State in which the installa- 
tion in located. 
"(C)(i) Except as provided in subparagraphs 

(E) and (F), the Secretary may not carry out 
any of the activities referred to in clause (ii) with 
respect to m installation reierred to in that 
clause until the earlier of- 

"(I) one week PRer the date on which the 
redevelopment plan for the installation is sub- 
mitted to the SecretPry, 

"(11) the date on which the redevelopment 
authority notifies the Secretary that it will not 
submit mch a plon; 

"(111) twenty-four months after the date of 
approvaf of the closure of the installation; or 
"(W) ninety days before the date of the 

dosure of the insWation. 

"(v)(I) meets known requirements of an 
authorized program of another Federal de- 
partment or agency for which expenditures 
for similar property would be necessary, and 
(11) is the subject of a written request by the 
head of the department or agency. 
"(F) Notwithstanding aubparagmph!, (C)(i) 

and (Dl, the Secretary may carry out any activi- 
ty referred to in subparagraph (C)(i) or (D) if 
the Secretary determines that the carrying out 
of such activity is in the national security inter- 
est of the United States. 

"(4)(A) The Secretary may transfer real 
pmpeny and personal property located at  a 
military installation to be closed under this part 
to the redevelopment authority with respect to 
the installation. 

"(B)(i)(I) Except as provided in clause (ii), 
the transfer of property under subparagraph (A) 
may be for consideration at or below the esti- 
mated fair market value of b e  property trans- 
ferred or without consideration. Such consider- 
ation may include consideration in kind (includ- 
ing goods and services), real property and im- 
provements. or such other consideration as the 
Secretary considers appropriate. The Secretary 
shall determine the estimated fair market value 
of the property to be transferred under this 
subparagraph before carrying out such transfer. 

"(11) The Secretary shall prescribe regula- 
tions that set forth guidelines for determining 
the amount, if any, of consideration required for 
a transfer under this paragraph. Such regula- "(ii) The activities referred to in clause (i) tions ahail a requirement that in the are activities relating to the dosure of an instal- case of each under this for 

lation to be closed under this part as follows: 
below the fair market 

"(I) The transfer from the installation of vdue of the property transferred, the Secretary 
items of personal property at  the installation provide an explanation why the transfer is not 
identified in accordance with subparagraph for the estimated fair market value of the prop 
(A). erty transferred (including an explanation why 

"(11) The reduction in maintenance and re- the transfer cannot be carried out in accordance 
pair of facilities or equipment located at the with the authority provided to the Secretary 
installation below the minimum levels re- pursuant to paragraph (1) or (2)). 
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"(ii) The transfer oi prooeny under subpara- 
graph (A) shall be without cons~derauon in the 
case of any installauon locared in a rural area 
whose dosure under this part will have a sub- 
stantial adverse impact (as determined by the 
Secretary) on the economy of the communities 
in the vianity of the installation and on the 
prospect for the economic recovery of such com- 
munities from such closure. The Secretary shall 
prescribe in the regulations under clause (i)(II) 
the manner of determining whether cornmuni- 
ties are eligible for the uansier of pmperty 
under this clause. 

"(iii) In the case of a transfer under subpara- 
graph (A) for consideration below the fair mar- 
ket value of the property transferred, the Secre- 
tary may recoup &om the transferee of such 
property such portion as the Secretary deter- 
mines appropriate of the amount, if any, by 
which the sale or lease of such property by such 
transferee exceeds the amount of consideration 
paid to the Secretary for such propeny by such 
transferee. The Secretary shall prescribe regu- 
lations for determining t i e  amount oi recoup- 
ment under this clause. 

"(C)(i) The transfer of personal property un- 
der subparagraph (A) shall not be subject to the 
provisions of sections 202 and 203 of the Federal 
Property and Administrative Senices Act of 
1949 (40 U.S.C. 483, 484) if the Secretary deter- 
mines that the transfer of such property is 
necessary for the effective implementation of a 
redevelopment plan with respect to the installa- 
tion at  which such property is located. 
. "(ii) The Secretary may, in lieu of the trans- 
fer of property referred to in subparagraph (A), 
transfer property similar to such property (in- 
cluding property not located at the installation) 
if the Secretary determines that the transfer of 
such similar property is in the interest of the 
United States. 

"(D) The provisions of section 120fi) of the 
Comprehensive Environmental Response. Com- 
pensation, and Liability Act of 1980 (42 U.S.C. 
9620(h)) shall apply to any transfer of real prop- 
erty under this paragraph. 
"(El The Secretary may require any addi- 

tional terms and conditions in connection with a 
transfer under this paragraph as such Secretary 
considers appropriate to protect the interests of 
the United States. 

"(5)(A) Except as provided in subparagraph 
(B), the Secretary shall take such actions as the 
Secretary detennines necessary to ensure that 
final determinations under subsection @XI) re- 
garding whether another depamnent or agency 
of the Federal Government has identified a use 
for any portion of a military installation to be 
closed under this p a  or will accept transfer of 
any portion of such installation. are made not 
later than 6 months after the date of approval of 
closure of that installation. 
"(B) The Secretary may, in consultation with 

the redevelopment authority with respect to an 
installation, postpone making the final determi- 
nations referred to in subparagraph (A) with 
respect to the installation for such period as the 
Secretary detennines appropriate if the Secre- 
tary determines that such postponement is in 
the best interests of the communities affected by 
the closure of the installation. 

"(6K.A) Except as provided in this paragraph, 
nothng In this section shall limit or otherwise 
affect the application of the provisions of the 
Stewan B. McKinney Homeless Aasiatance Act 
(42 U.S.C. 11301 et seq.) to military installations 
dosed under this part. 

"(B)(i) Not later than the date on which the 
Secretary of Defense completes the detennina- 
uon under paragraph (5) of the transferability of 
any portion of an installation to be closed under 
this part. the Secretary shall- 

"(I) complete any determinations or sur- 
veys necessary to de temne  whether any 
building or property referred to in clause (i) 
is excess property, surplus property, or unuti- 
lized or underutliized property for the pur- 
pose of the information referred to in section 
jOl(a) of such Act (42 U.S.C. 11411(a)); and 

"(11) submit to the Secretary of Housing 
and Urban Development information on any 
building or property that is so determined. 
"(ii) The buildings and property referred to 

in clause (i) are any buildings or property locat- 
ed at an installation referred to in that &use 
for which no use is identified, or of which no 
Federal department or agency will accept trans- 
ier, pursuant to the determination of transfer- 
ability referred to in that clause. 

"(C) Not later than 60 days after the date on 
which the Secretary of Defense submits infor- 
mation to the Secretary of Housing and Urban 
Development under subparagraph (B)Ci), the 
Secretary of Housing and Urban Development 
shall- 

"(i) identify the buildings and property de- 
scribed in such information that are suitable 
for use to assist the homeless; 

"(ii) notify the Secretary of Defense of the 
builmngs and property that are so identified; 

"(iii) publish in the Federal Register a list 
of the buildings and property that are ao 
identfied, including with respect to each 
building or property the information referred 
t in section jOl(c)(l)(B) of such Act [section 
11411(c)(l)(B) of Title 42, The Public Health 
and Welfare]; and 

"(iv) make available with respect to each 
building and property the information re- 
ferred to in section M)l(c)(l)(C) of such Act 
[aection 11411(c)(l)(C) of Title 421 in accor- 
dance with such section jOl(cX1XC). 
"(D) Any buildinge and property induded in 

a list published under subparagraph (C)(iii) rhall 
be treated as pmperty available for applicalion 
for use to assist the homeless under section 
6Ol(d) of such Act [section 114ll(d) of Title 42). 
YE) The Secretary of Defense shall make 

available in accordance with section 6010 of 
such Act [section 11411(fl of Title 421 any build- 
ings or propeny referred to in subparagraph 
(D) for which- 

"(if a written notice of an intent to use 
such buildings or property to assist the home- 
less is received by the Secretary of Health 
and Human Services in accordance with sec- 
tion 501(d)(2) of such Act [section 11411(d)(2) 
of Title 421; 

"(ii) an application for use of such build- 
ings or property for auch purpose is submitted 
to the Secretary of Health and Human Servic- 
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es in accordance with section 5Ol(e)(?) of such "(ii) If a redevelopment authority does not 
Act [section 11411(e1(2) of Title 421; and express an interest in the use of buildings or 

"(iii) the Secretary of Health and Human property, or commence the use of buildings clr 
Senices- property, under subparagraph (F) within the 

"(1) completes all actions on the applica- apphcable time periods specified in clause (ii) of 
tion in accordance with section jOl(e)(3) of such subparagraph, such buildings or property 

A C ~  [section 11411(e)(3) of Title 421; 3hall be treated as property available for use to 

and assist the homeless under section 601(a) of such 

"(11) approves the application under see- Act [section 11411(a) of Title 42). 
tion EOl(e) of such Act (section 11411(e) of "(7)(A) Subject to subparapph (C), the Sec- 
Title 421. retary may contract with local governments for 

u(F) (~ )  subject to ,.lause ("1, a redeve]opment the provision of police semces, fite protection 

authority may express in writing an i n  services, airfield operation services, or other 

using buildings and referred to subpar- community senices by such governments at  d- 
agraph (D), or use buildings and proway, ~tary installations to be closed under this part if 

in accordance the redevelopment plan with the Secretary determines that the provision of 
respect to the at such build- such semces under such contract3 is in the best 
ings and property are located as follows: interests of the Department of Defense. 

"(1) ~f no written notice of an intent to use "(B) The Secretary may exercise the authori- 

such buildings or property to assist the home- ty pmvided under this paragraph without re- 

less is by the secretary of ~ ~ ~ l ~ h  gard to the pmvislons of chapter 146 of title 10, 

and H~~~~ services in accordance set- Cnited States Code [section 2461 et  seq. of this 
tion 501(d)(2) of such Act [section 11411(d)(2) tit'e1. 
of mtle 42) during the W a y  period begin- "(C) The Secretary may not exercise the au- 
ning on the date of the publication of the thonty under subparagraph (A) wth respect to 
buildings and property under subparagraph an instauation earlier than 180 days before the 
(C)(ii). date on which the installation ia to be dosed. 

"(11) In the case of buildings and property "(D) The Secretary shall include in a contract 
for which ouch notice is so received. if no for services entered into with a local government 
completed application for use of the buildings under this paragraph a clause that requires the 
or property for such p q e  is received by use of professionals to furnish the services to 
the Secretary of Health and Human Services the extent that professionals are available in the 
in accordance with section EOl(e)(2) of such area under the jurisdiction of such government 
Act [rection 11411(eX2) of Title 421 during the la(,) Applicability of National Environmen- 
w a y  period beginning On the date the tal Policy Act of 1969.-(1) The provisions of 
receipt of such notice. the National Environmental Poliy Act of 1969 

"(111) In the case of buildings and properly (42 U.S.C. 4321 et seq.) [section 4321 et  seq. of 
for which such application is $0 received. if the Title 42. The Public Health and Welfare] shall 
Secretary of Health and Human Service3 re- not apply to the actions of the Resident the 
j e t s  the applicntion under section 5Ol(e) of Commission, and, except as provided in para- 
such Act [section 11411(e) of Title 421. graph (2), the D e p m e n t  of Defense in carry- 
"(ii) Buildings and property shall be available ing out this part. 

only for the purpose of permitting a redevelop- "(2)(A) The provisions of the National Envi- 
ment authority to express in writing an interest ronmental Pohcy Act of 1969 shall apply to 
in the use of auch buildings and property, or to actions of the Depattment of Defense under this 
use such building9 and pmpeny, under clause (i) part (i) during the process of property disposal. 
as f o U 0 ~ ~ :  and (ii) during the process of relocating func- 

"(I) In the case of buildings Pnd propeny Uons from a military installation being closed or 
referred to in &use (iXI), during the one-year resligned to another m j l i m  installation after 
period beginning on the first day &r the the receiving installation has been selected but 
M a y  period referred to in that clause. before the functions are relocated. 

"(11) In the case of buildings and property "(B) In applying the provisions of the Na- 
referred to in clause (i)(II), during the one- tional Environmental Policy Act of 1969 to the 
year period beginning on the first day after processes referred to in subparapph (A), the 
the 90-day period referred to in that clause. Secretary of Defense and the Secretary of the 
"(111) the case of buildings and pmpeny military departments concerned shall not have 

referred to in &use (iXIII), during the one-year to consider- 
period beginning on the date of the rejection of "(i) the need for dosing or realigning the 
the application referred to in that clause. military installation which has been recom- 

"(iii) A redevelopment authority shall ex- mended f0t closure or realignment b~ the 
press an interest in the use of buildings and CoMssion;  
property under this subpatagraph by notifying "(ii) the need for transfening functions to 
the Secretary of Defense, in writing, of such an any military installation which has been se- 
interest. lected 8s the receiving installation; or 

"(G)(i) Buildings and available for a "(iii) military installations alternative to 
redevelopment authority under subparagraph those recommended or selected. 
(F) shall not be available for use to assist the "(3) A civil action for judicial review, with 
homeless under section 501 of such Act [section respect to any requirement of the National En- 
11411 of Title 421 while so available for a rede- vironmental Policy Act of 1969 to the extent 
velopment authority. such Act is applicable under paragraph (2). of 
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any act or failure to act by the Depanment o!' 
Defense during t5e dosing, realigrung, or relo- 
cating of tuncuons reierred to in ciauses (i) ar.i 
(ii) of paragraph (2)(A), may not be brougnt 
more than 64 days aiter the date of such act or 
failure to act. 

"(d) Waiver.-The Secretary of Defense may 
dose or realign military installations under this 
part without regard to- 

"(1) any provision of law restricting the use 
of funds for closing or realigning military 
installations included in any appropnations or 
authorization Act; and 

"(2) aections 2662 and 2687 of title 10, 
United States Code [aections 2662 and 2667, 
respectively, of this title]. 
"(e) Ranrfer  authority in connection with 

payment of environmental remediation 
costa.-(1)(A) Subject to paragraph (2) of this 
subsection and section 120(h) of the Comprehen- 
sive Environmental Response, Compensation, 
and Liability Act of 1980 (42 U.S.C. 9620(h)), the 
Secretary may enter into an agreement to tram- 
fer by deed real property or faalities referred to 
in subparagraph (B) with any person who agrees 
to perform all environmental restoration, waste 

"(4) Nothing in this subsection shall be con- 
strued to modify, alter, or amend the Compre- 
nensive Enwonmental Response. Compensa- 
tion. and Liability Act of 1980 (42 U.S.C. 9601 et 
seq.) or the Solid Waste Disposal Act (42 U.S.C. 
6901 et seq.). 

" ( 5 )  Section 330 of the National Defense Au- 
thonzation Act for Fiscal Year 1993 (Public Law 
102-484; 10 G.S.C. 2687 note) shall not apply to 
any vansfer under this subsection to persons or 
entities described in subsection (a)(2) of such 
section 330 [set out as a note under this section]. 

"(6) The Secretary may not enter into an 
agreement to transfer property or fadlitiea un- 
der this subsection after the expiration of the 
five-year period beginning on the date of the 
enactment of the National Defense Authoriza- 
tion Act for Fiscal Year 1994 [Nov. 30, 19931. 
"Sec. 2906. Account 

"(a) In general.-41) There is hereby estab- 
lished on the books of the Treasury an account 
to be known as the 'Department of Defenae 
Base Closure Account 1990' which shall be ad- 
ministered by the Secretary as a single account. 

"(2) There shall be deposited into the Ac- 
manaKemenf and environmental compliance ac- c o u n t  
tivities that are required for the pmperty or 
faalities under Federal and State laws, adminis- 
trative deasions, agreementa (including sched- 
ules and milestones), and concurrences. 

"(B) The real property and facilities referred 
to in subparagraph (A) are the real property and 
faalities located a t  an installation dosed or to be 
closed under this part that are available exdu- 
sively for the use, or expression of an interest in 
a use, of a redevelopment authority under sub- 
section (bXG)(F) during the period provided for 
that use, or expression of interest in use, under 
that subsection. 
"(C) The Secretary may require any addi- 

tional terms and conditions in connection uith 
an agreement authorized by subparagraph (A) 
as the Secretary considen appropriate to pro- 
tect the interests of the United States. 

"(2) A transfer of real propeny or facilities 
may be made under paragraph (1) only if the 
Secretary certifies to Congresa t h a t  

"(A) the costs of all environmental restora- 
tion, waste management, and environmental 
comptiance activities to be paid by the recipi- 
ent of the property or faalities are equal to or 
greater than the fair market value of the 
property or faalities to be transferred, as 
determined by the Secretary; or 

"(B) if such costs are lower than the fair 
market value of the property or faalities, the 
recipient of the property or facilities agrees to 
pay the difference between the fair market 
value and such costs. 
"(3) .b part of an agreement under para- 

graph (I), the Secretary shall disclose to the 
penon to whom the propem or facilities will be 
transferred any information of the Secretary 
regarding the environmental restoration, waste 
management. and environmental compliance ac- 
tivities described in paragraph (1) that relate to 
the property or facilities. The Secretary shail 
provide such information before entering into 
the agreement. 

E 

"(A) funds authorized for and appropriated 
to the Account; 
"(B) any funds that the Secretary may, 

subject to approval in an appropriation Act, 
transfer to the Account from funds sppropri- 
ated to the Department of Defense for any 
purpose, except that such fun& may be trans- 
ferred only after the date on which the Secre- 
tary transmits written notice of, and justifica- 
tion for. such transfer to the congressional 
defense committees; 

"(C) except as provided in subsection (dl, 
proceeds received from the transfer or dispos- 
al of any property at  a military installation 
closed or realigned under this part; and 
"(D) proceeds received after September 30, 

1996, from the transfer or disposal of any 
property at a military installation closed or 
realigned under title I1 of the Defense Autho- 
rization Amendmen@ and Base Closure and 
Realignment Act (Public Law 1 M 2 6 ;  10 
U.S.C. 2687 note) [set out as a note under this 
sectionl. 
"(b) Use of fundr .41)  The Secretary may 

use the funds in the Account only for the pur- 
poses described in section 2905 [this note] or, 
after September 30. 1995. for environmental res- 
toration and property management and disposal 
at installations closed or realigned under title I1 
of the Defense Authorization Amendmenta and 
Base Closure and Realignment Act (Public Law 
100426; 10 U.S.C. 2687 note) [set out as a note 
under this section]. 

"(2) When a decision is made to use funds in 
the Account to cany out a construction project 
under section 2905(a) and the cost of the project 
will exceed the maximum amount authorized by 
law for a minor military construction project, the 
Secretary shall notify in aniting the congression- 
al defense committees of the nature of, and 
jusfi6cation for, the project and the amount of 
expenditures for such project Any such con- 
struction project may be carried out without 
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regard to section 2802(a) of title 10. United 
States Code [section 2802(a) of this title]. 

"(c) Reports.-41)(A) No later than 60 days 
after the end of each fiscal year in which the 
Secretary carries out activities under this part  
the Secretary shall transmit a report to the 
congressional defense committees of the amount 
and nature of the deposits into, and the expendi- 
tures from. the Account during such fiscal year 
and of the amount and nature of other expendi- 
tures made pursuant to section 2905(a) during 
such fiscal year. 
"(B) The report for a fiscal year shall include 

the following: 
"(i) The obligations and expenditures from 

the Account during the fiscal year, identified 
by subaccount, for each military department 
and Defense Agency. 

"(ii) The fiscal year in which appropria- 
tions for such expenditures were made and 
the fiscal year in which funds were obligated 
for such expenditures. 

"(iii) Each military construction project for 
which such obligations and expenditures were 
made, identified by installation and project 
title. 

"(iv) A description and explanation of the 
extent, if any. to which expenditures for mili- 
tary construction projecta for the fiscal year 
differed hom proposals for projects and fund- 
ing levels that were included in the justifica- 
tion transmitted to Congress under section 
2907(1) [this note], or otherwise, for the fund- 
ing p r o p o d  for the Account for such fiscal 
year, including an explanation of- 

"(1) any failure to carry out military con- 
struction projects that were so proposed: 
and 

"(11) any expenditures for military con- 
struction projects that were not so pro- 
posed. 

"(2) Unobligated funds which remain in the 
Account after the termination of the authority of 
the Secretary to carry out a closure or realign- 
ment under thie part shall be held in the Ac- 
count until transferred by law after the congres- 
sional defense committeee receive the repon 
trvlsmiued under pamgraph (3). 

"(3) No later than 60 days after the termi- 
nation of the authority of the Secretary to carry 
out a closure or realignment under this part. the 
Secretary shall transmit to the congressional 
defense commirteea a report containing an ac- 
counting of- 

"(A) all the funds deposited into and ex- 
pended fmm the A m u n t  or otherwise ex- 
pended under this part; and 
"(B) any amount remaining in the Account. 

Authorization Amendments and Base Closure 
and Realignment Act (10 U.S.C. 2687 note) [set 
out as a note under t h s  section]. 

"(2) The amount so deposited shall be equal 
to the depreciated value of the investment made 
uith such funds in the acquisition, construction, 
or Improvement of that parucular real property 
or facility. The depreciated value of the invest- 
ment shall be computed in accordance with reg- 
ulations prescnbed by the Secretary of Defense. 

"(3) The Secretary may use amounts in the 
account (in such an aggregate amount as is 
provided in advance in appropriation Acts) for 
the purpose of acqmring, constructing, and im- 
proving- 

"(A) commissary stores; and 
"(B) real property and facilities for nonap 

propriated fund instrumentalities. 
"(4) As used in this subsection: 

"(A) The term 'commissary store funds' 
means funds received from the adjustment of, 
or surcharge on, selling prices at commissary 
stores 6ted under section 2685 of title 10, 
United States Code {section 268.5 of this title]. 

"(B) The term 'nonappropriated funds' 
means funds received from a nonappropriated 
fund instrumentality. 

"(C) The term 'nonappropriated fund in- 
strumentality' means an instrumentality of the 
United States under the jurisdiction of the 
Armed Forces (including the Army and Air 
Force Exchange Service. the Navy Resale and 
Services Support Office, and the Marine 
Corps exchanges) which is conducted for the 
comfort, pleasure, contentment, or physical or 
mental improvement of members of the 
Armed Forces. 

"(d) Dirporal o r  transfer of commissary 
storen and property purchased with nonappro- 
priakd funds.41) If any real property or fa- 
cility acquired, constructed, or improved (in 
whole or in part) with commissary store funds or 
nonappropriated funds is trnnsferred or dis- 
posed of in connection with the closure or rea- 
lignment of a military installation under this 
part a ponion of the proceeds of the transier or 
other disposal of property on that installation 
shall be deposited in the reserve mount  estab- 
lished under section 20Q(bX4)(C) of the Defense 
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"(e) Account exclusive source of funds for 
environmental restoration projects.-Except 
for funds deposited into the Account under sub- 
section (a). funds appropriated to the Depart- 
ment of Defense may not be used for purposes 
described in section 2905(a)(l)(C). The prohibi- 
tion in this subsection shall expre upon the 
termination of the authority of the Secretary to 
cany out a closure or realignment under this 
Pan. 
"Sec. 2907. Reports 
"As part of the budget-request for fiscal year 

1993 and for each fiscal year thereafter for the 
Department of Defense, the Secretary shall 
transmit to the congressional defense commit- 
tees of Congress- 

"(1) a schedule of the closure and realign- 
ment actions to be carried out under this part 
in the fiscal year for which the request is 
made and an estimate of the total expendi- 
tures reauired and cost savinas to be achieved 
by each 'such closure and re&gnment and of 
the time period in which these savings are to 
be achieved in each case, together with the 
Secretary's assessment of the environmental 
effects of such actions; and 

"(2) a description of the military installa- 
tions, including those under construction and 
those planned for construction, to which func- 
tions are to be transierred as a result of such 
closures and realignments, together with the 
Secretaws assessment of the environmental 
effects of such transfers. 
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"Sec. 2908. Congressional consideration of 
commission report 

"(a) Term8 of the resolution.-For purposes 
of section 2904(b), the term 'joint resolution' 
means only a joint resolution which is intrcduced 
wthin the 1 M a y  period beginrung on the date 
on which the President transmits the report to 
the Congress under section 2903(e), and- 

"(1) which does not have a preamble; 
"(2) the matter after the resolving clause 

of which is as follows: 'That Congress disap- 
proves the recommendations of the Defense 
Base Closure and Realignment Commission as 
submitted by the President on -', the blank 
space being filled in with the appropriate date; 
and 

"(3) the title of which is as follows: 'Joint 
resolution disapproving the recommendations 
of the Defense Base Closure nnd Reaiignment 
Commission.'. 
"(b) Referral.-A resolution described in 

subsection (a) that is introduced in the House of 
Representatives ahall be referred to the Com- 
mittee on Armed Senices of the House of Rep- 
resentatives. A resolution described in subsec- 
tion (a) introduced in the Senate shall be re- 
ferred to the Committee on Armed Services of 
the Senate. 

"(c) Discharge.-If the committee to which a 
resolution described in rubsection (a) is referred 
has not reported ouch resolution (or an identical 
resolution) by the end of the 20-day period 
beginning on the date on which the President 
transmits the report to the Congress under sec- 
tion 2903(e), such committee shall be, at the end 
of such period, discharged from further consid- 
eration of such resolution. and such resolution 
shall be placed on the appropriate calendar of 
the Houae involved. 

"(d) Consideration.-41) On or after the 
third day after the date on which the committee 
to which such a resolution is referred has re- 
ported, or has been discharged (under subsec- 
tion (c)) from further consideration of. such a 
resolution, it is in order (even though a previous 
motion to the same effect has been disagreed to) 
for any Member of the respective Houae to 
move to proceed to the conaideration of the 
resolution. A member my make the motion 
only on the day PRer the calendar day on which 
the Member announces to the House concerned 
the Membefa intention to make the motion, 
except that. in the case of the House of Repre- 
sentatives, the motion may be made without 
such prior announcement it the motion is made 
by direction of the committee to which the reso- 
lution was referred. All points of order against 
the resolution (and against consideration of the 
resolution) an waived. The motion is highly 
privileged in the House of Representatives and 
is privileged in the Senate and is not debatable. 
The motion L not subject to amendment or to a 
motion to postpone, or to a motion to proceed to 
the consideration of other business. A motion 
to reconsider the vote by which the motion is 
agreed to or disagreed to ahall not be in order. 
If a motion to pmceed to the consideration of 
the resolution is agreed to, the respective House 
shall immediately pmceed to consideration of 
the joint resolution without intervening motion. 
order, or other business, and the resolution shall 
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remain the unfinished business of the respective 
House until disposed of. 

"(2) Debate on the resolution, and on all de- 
batable motions and appeals in connection there- 
uith, shall be limited to not more than 2 hours, 
which shall be divided equally between those 
favoring and those opposing the resolution. An 
amendment to the resolution is not in order. A 
motion further to limit debate is in order and 
not debatable. A motion to postpone, or a mo- 
tion to proceed to the consideration of other 
business, or a motion to recommit the resolution 
is not in order. A motion to reconsider the vote 
by which the resolution is agreed to or disa- 
greed to is not in order. 

"(3) Immediately following the conclusion of 
the debate on a resolution described in subsec- 
tion (a) and a aingle quorum call a t  the conclu- 
sion of the debate if requested in accordance 
with the rules of the appropriate House, the vote 
on final passage of the resolution shall occur. 

"(4) Appeals from the deasions of the Chair 
relating to the application of the rules of the 
Senate or the House of Representatives, as the 
case may be, to the procedure relating to a 
resolution described in subsection (a) shall be 
decided uithout debate. 

"(e) Consideration by other house.-(1) If, 
before the passage by one House of a resolution 
of that House described in subsection (a), that 
House receives from the other House a resolu- 
tion described in subsection (a), then the follow- 
ing procedures shall apply: 

"(A) The resolution of the other House 
shall not be referred to a committee and may 
not be considered in the House receiving it 
except in the case of final passage as provided 
in subparagraph (B)Ci). 

"(B) With respect to a resolution described 
in subsection (a) of the House receiving the 
resolution- 

"(i) the procedure in that House shall be 
the same as if no resolution had been re- 
ceived from the other House; but 

"(ii) the vote on final passage shall be on 
the resolution of the other House. 

"(2) Upon disposition pf the resolution re- 
ceived from the other House, it shall no longer 
be in order to consider the resolution that origi- 
nated in the receiving House. 
"(0 Rule8 of the Senate and House.-This 

section is enacted by Congress- 
"(1) as an exercise of the rulemaking pow- 

er  of the Senate and House of Representa- 
tives, respectively, and as such it is deemed a 
part of the rules of each House, respectively, 
but applicable only with respect to the procc 
dure to be followed in that House in the case 
of a resolution described in subsection (a), and 
it supersedes other rules only to the extent 
that it is inconsistent with such rules; and 

"(2) with full recognition of the constitu- 
tional right of either House to change the 
rules (so far as relating to the procedure of 
that House) at any time, in the same manner, 
and to the same extent a3 in the case of any 
other rule of that House. 

"Sec 2909. Restriction on other Base C b  
sure Authority 
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"(a) In general.-Except a3 provided in sub- 
section (c). during the period beginning on the 
date of the enactment of this Act [Nov. 5, 19901 
and ending on December 31, 1996, t h ~ s  part shall 
be the exclusive authority for selecting for clo- 
sure or realignment, or for carrying out any 
closure or realignment of, a mhtary installation 
inside the United States. 

"(b) Restriction.-Except as provided in 
subsection (c), none of the funds available to the 
Department of Defense may be used. other than 
under this part, dunng the period s p a d e d  in 
subsection (a& 

"(1) to identify, through any transmittal to 
the Congress or through any other public 
announcement or notification, any military in- 
stallation inside the United States as an in- 
stallation to be closed or realigned or as an 
installation under consideration for closure or 
realignment; or 

"(2) to carry out any closure or realign- 
ment of a military rnstallation inside the Urut- 
ed States. 
"(c) Exception.-Nothing in this part affects 

the authority of the Secretary to carry o u t  
"(1) closures and realignments under title 

I1 of Public Law l%26 [set out as a note 
under this section]; and 

"(2) closures and realignments to which 
section 2687 of title 10, United States Code 
[this section], is not applicable, including clo- 
sures m d  realignments canied out for rea- 
eons of national aeeurity or a mihtary emer- 
gency referred to in subsection (c) of such 
section. 

"See. 2910. Definitions 
"Aa used in this part: 

"(1) The term 'Account' means the Depart- 
ment of Defense Base Closure Account 1990 
established by section 2906(a)(l). 

"(2) The tenn 'congressional defense com- 
mittees' means the Committees on Armed 
Services and the Committees on Apgropria- 
tions of the Senate and of the House of Repre- 
sentatives. 

"(3) The term 'Commission' means the 
Commission established by section 2902. 

"(4) The term Wlitary installation' means 
a base, camp, post station, yard, center, 
homeport fadlity for any ship, or other activi- 
ty under the jurisdiction of the Department of 
Defew, including any leased facility. Such 
term does not include any facility used pri- 
marily for civil works, riven and harban pro- 
jects, Uood control, or other projects not un- 
der the primary jurisdiction or control of the 
Department of Defense. 

"(5) The term 'realignment' includes any 
action which both reduces and relocates func- 
tions and civilian personnel positions but does 
not include a reduction in force resulting from 
workload adjustments, reduced personnel or 
funding levels, or skill imbalances. 

"(6) The term 'Secretary' means the Secre- 
t q  of Defense. 

"(7) The term 'United States' means the 60 
States, the District of Columbia, the Common- 
wealth of Puerto Rico, Guam, the Virgin Is- 
lands. American Samoa, and any other com- 
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monwealth, temtory, or possesston of the 
Umted States. 
"(8) The term 'date of approval', with re- 

spect ta a closure or realignment oi an tnsral- 
lation, means the date on which the authority 
of Congress to disapprove a recommendation 
of closure or realignment, as the case may be, 
of such installation under this part expires. 

"(9) The term 'redevelopment authority', in 
the case of an installation to be closed under 
this part. means any entity (including an enti- 
ty established by a State or local government) 
recopzed by the Secretary of Defense as the 
entity responsible for developtng the redevel- 
opment plan with respect to the installation 
and for directing the implementation of such 
plan. 

"(10) The term 'redevelopment plan' in the 
case of an installation to be closed under this 
part, means a plan that,- 

" (A)  is agreed to by the local redevelop- 
ment authority with respect to the inscalla- 
uon; and 
"(B) provides for the reuse or redevelop- 

ment of the real property and personal 
property of the installation that is aviulable 
for such reuse and redevelopment as a re- 
sult of the closure of the installation." 

[Section 2902(c) of Pub.L. 103-160 provided 
thar: "For the purposes of secbon 2905(b)(3) of 
the Defense Base Closure and Realignment Act 
of 1990, as added by subsection (b) [section 
2906@N3) of this note], the date of approval of 
dosure of any installation approved for closure 
before the date of the enactment of this Act 
[Nov. 30, 19931 shall be deemed to be the date of 
the enactment of this Act [Nov. 30, 1993]."] 

[Section 2906(c) of Pub.L. 103-160 provided 
that: "The Secretary of Defense shall make the 
determinations required under section 2905@)(6) 
of the Defense Base Closure and Realignment 
Act of 1990, as added by subsection (b) [section 
2906@)(5) of t h ~ s  note], in the case of installa- 
tions approved for closure under such Act [Title 
XXIX of Pub.L. 101410, amending this section 
and enacting tius note] before the date of the 
enactment of this Act [Nov. 30, 19931. not later 
than 6 months after the date of the enactment of 
this Act [Nov. 30. 1993]!'] 

[Section 2930(b) of Pub.L. 10M60 provided 
that: 'The amendment made by this section 
[Pub.L. 103-160, § 2930(a), amended Pub.L. 
101610, d 2903(d)(l). set out as a note under 
thia rectionl shall apply with respect to all public 
hearings conducted by the Defense Base Clo- 
sure and Rdignment Commission after the 
date of the enactment of this Act [approved Nov. 
30, 1993]."] 

[Amendment by section 344@)(1) of Pub.L. 
102-190 [enacting section 2906(d) of this note] 
applicable with regard to transfer or disposal of 
red property or facilities pursuant to Title I1 of 
the Defense Authorization Amendmenu and 
Base Closure and Realignment Act or the De- 
fense Base Closure and Realignment Act of 1990 
occurring on or after Dec. 5, 1991, see section 
344(c) of Wb.L. 102-190. set out as a note under 
this section.] 

[Section 2821(h1(2) of Pub.L. 102-190 provided 
that: "The amendment made by paragraph (1) 
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ARMED FORCES 

[amending section 2910(4) of this note] shall take "(c) Establishment of special account.-(1) 
effect as of November 5. 1990, and shall apply as There is established on the books of the Trea- 
if it had been included in section 2910(4) of the sury a speaal account to be known as the 'De- 
Defense Base Closure and Realirnment Act of partment of Defense Overseas Military Faality 
1990 [this note] on that date."] 

[Section 29n(a)(3) of Pub.L. 102-190 provided 
that: "The amendments made by this subsection 
[enacting aection 2906(d) of this note and 
amending section 2906(a)(l)(C) of '&a note1 shall 
take effect on the date of the enactment of this 
Act [Dec. 5, 1991]."] 

Closure of Foreign Military Installations 
Pub.L. 101410, Div. B, Title XXM. 5 2921, 

Nov. 6, 1990, 104 Stat. 1819, ns amended Pub.L. 
102-190, Div. A. Title 111, 5 344(b)(2), Dec 6, 
1991, 106 Stat. 1346; Pub.L. 102-484, Div. B, 
Title XXVIII, 85 2821(c), 2827, Oct. 23, 1992, 
106 Stat. 2608, 2609; Pub.L. 103-160, Div, B, 
Title XXIX, 5 2924@), Nov. 30, 1993, 107 Stat. 
1931, provided that: 

"(a) Sense of Conpus.-It is the sense of 
the Congress t h a t  

"(1) termination of military operations by 
the United States at military inatallations out- 
side the United State8 should be accomplished 
at the discretion of the Secretary of Defense 
at  the earliest opportunity; 

"(2) in providing for such termination, the 
Secretary of Defense should take stepa to 
ensure that the United States receives, 
through direct payment or otherwise, consid- 
eration equal to the fair market value of the 
irnprovements made by the United States at  
facilities that will be relensed to host coun- 
tries; 

"(3) the Secretary of Defense, acting 
through the military component commands or 
the sub-uni6ed commands to the combatant 
commands. should be the lead offidal in nego- 
tiations relating to determining and receiving 
such consideration; and 

"(4) the determination of the fair market 
value of such improvements released to host 
countries in whole or in part by the United 
States should be handled on a faality-by- 
facility basis. 
"(b) Residual value.-(1) For each installa- 

tion outaide the United States at  which military 
operations were being carried out by the United 
States on October 1, 1990, the Secretary of 

Investment Recovery Account'. Except as pro- 
vided in subsection (d), amounts paid to the 
United States, pursuant to any treaty, status of 
forces agreement. or other international agree- 
ment to which the United States is a party, for 
the residual value of real property or improve- 
ments to real property used by avilian or mili- 
tam oersonnel of the D e v m e n t  of Defense 
s h h  be deposited into su& account. 

"(2) Money deposited in the Department of 
Defense Overseas Military Facility Investment 
Recovery Account shall be available to the Sec- 
retary of Defenae for payment, as prodded in 
appropriation Acts, of coats incurred by the 
Department of Defenae in connection with- 

"(A) facility maintenance and repair and 
environmentel restoration at military insralla- 
tions in the United States; and 

"(B) facility maintenance and repair and 
compliance with applicable environmental laws 
at military installations outside the United 
States that the Secretary antidpates will be 
occupied by the Armed Forces for a long 
period. 
"(3) Funds in the Department of Defense 

Ovenens Facility Investment Recovery Account 
shall remain available until expended. 

"(d) Amounts correrponding to the value 
of property purchased with nonappropriated 
fun&.Al)  In the case of a payment referred 
to in subaection (c)(l) for the residual value of 
real property or improvemenu a t  an overseas 
military facility, the portion of the payment thnt 
is equal to the depreciated value of the invest 
ment made with nonappropriated funds s h d  be 
deposited in the reserve account established un- 
der section 204(b)(4)(C) of the Defense Authori- 
zation Amendments and Base Closure and Rea- 
lignment Act [section 204@)(4)(C) of Pub.L. 
1lM-526. Title 11. Oct 24. 1988. 102 Stat. 2627, 
as amended, set'out as a note under h s  sec- 
tion]. The Secretary may use amounu in the 
account (in such an aggregate amount as is 
provided in advance by appropriation Acts) for 
the purpose of acquiring, constructing, or irn- 
proving commissary stores and nonappropriated 
fund instrumentalities. 

"(2) As used in this subsection: . . 
Defense shall transmit, by no later than June 1, "(A) The term 'nonappropriated funds' 
1991, an estimate of the fair market value. as of 
January 1,1991, an estimate of the fair market 

means funds received from- 

value, as of January 1, 1991, an estimate of the "(i) the adjustment of, or surcharge on, 

improvements made by the united states at selling prices at  commissary stores fixed 

facilities at  each such installation. under aection 2685 of title 10, United States 
Code [section 2685 of this title]; or 

"(2) For purposes of this section: "(ii) a nonappropriated fund instrumen- 
"(A) The term 'fair market value of the tality. 

improvements' means the value of improve- "(B) The term 'nonappropriated fund in- 
ments determined by the Secretary on the strumentality' means an instrumentality of the 
basis of their highest use. United States under the jurisdiction of the 
"(B) The term 'improvements' includes Armed Forces (including the Army and Air 

new construction of facilities and all additions. Force Exchange Service. the Naty Resale and 
improvements, m d c a t i o n a ,  or renovations Services Support Office, and the Marine 
made to existing faalities or to real property, Corps exchanges) which is conducted for the 
without regard to whether they were carried comfort, pleasure, contentment, or physical or 
out with appropriated or nonappropriated mental improvement of members of the 
funds. Armed Forces." 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

U. S . REP. JAMES C. GREENWOOD, 
et &. , - 

Plaintiffs, CIVIL ACTION 

v .  NO. 92-5331 

JOHN H. DALTON, Secretary 
of the Navy, & a., 

Defendants. 

MEMORANDUM AND ORDER 

BUCKWALTER; J. October 28, 1993 

Plaintiffs have moved for summary judgment based upon 

the theory that the Naval Air Warfare Center - warminster (NAWC), 
unlike the Philadelphia Naval shipyard, is a naval research and 

development laboratory, not a military base, and therefore was 

improperly and illegally proposed for realignment and relocation 

by the Base Closure Commission pursuant to congressionally 

adopted procedures for base closures and realignments. NAWC, 

plaintiffs argue, should have been dealt with by the commission 

specifically created by Congress to deal with labs, not bases, 

pursuant to the procedures specifically mandated by Congress to 

deal with labs, not bases. 

By way of background, as part of the National Defense 

~uthorization Act for fiscal year 1991 (Defense Authorization 

~ct), Congress enacted Title XXIX of the Defense ~uthorization 

Act known as the Defense Base Closure 
EP.'Tr"3rkj., 
4 i !  ' .  
'.:-* * 6 -- --- - * 



(Base Closure Act). Congress also enacted Title I1 of the 

Defense Authorization Act, Section 246, by which it established a 

commission to be known as the "Commission on the Consolidation 

and Conversion of Defense, Research and Development Laboratoriesa1 

(Lab  omm mission Act). 

Based on what is set forth in those two acts, 

plaintiffs now seek to enjoin the Secretary of Defense and the 

Secretary of the Navy from taking any action to realign or 

relocate NAWC based on the Base Closure Commissionls July 1, 1991 

recommendation. Plaintiffs argue that the Base Closure 

Commission included defense laboratories in its July 1, 1991 

recommendations to the President, despite the fact that Congress 

had under the Lab Commission Act established an independent 

commission as the exclusive entity to investigate and recommend 

laboratory consolidation or closure and to determine a schedule 

for such consolidations or closures. Further, Congress provided 

for different procedures to deal with lab realignments and 

closures than those provided for base closures and realignments. 

The crux of plaintiffsi argument, then, is that even 

though the Base Closure Act provided that the authority provided 

by that act 'Ishall be the exclusive authority for selecting for 

closure or realignment, or for carrying out any closure or 

realignment of, a military installation inside the United Statesm 

(Section 2909(a)), NAWC is not a military installation but falls 

under an exception to the Base Closure Act in light of the 

provisions of the Lab Commission Act. 



Specifically, the Lab Commission Act provides that the 

commission created by it should no later than September 30, 1991 

submit to the Secretary a report containing the commission~s 

recommendations regarding the matters considered and determined 

by the commission pursuant to subsection (b) no later than thirty 

(30) days after the date of the submission of the report. The 

Secretary was obligated by the Act to transmit such report to 

each House of the Congress, together with any comments that the 

Secretary considered appropriate. The matters to be considered 

by the Commission are set forth under subsection (b) of Section 

246 as follows: 

1. The commission shall conduct a 
study to determine the feasibility or 
desirability of various means to improve the 
operation of laboratories of the Department 
of Defense. 

2. In conducting the study described 
in this subsection, the commission shall - 

(A) consider such means as - 
(i) Conversion of some or all 

such laboratories to government-owned 
contractor-operated laboratories; 

(ii) Modification of t he  missions 
and functions of some or all such 
laboratories; and 

(iii) Consolidation or closure of 
some or all such laboratories. 

(B) determine - 
(i) The short-term costs and 

long-term costs savings that are likely 
to result from such consolidation, 
closure or conversion; and 



(ii) A proposed schedule for each 
consolidation, closure or conversion of 
a laboratory considered appropriate by 
the Commission. 

The plaintiffs essentially makes two arguments as to 

why I should grant summary judgment. 

One of plaintiffs1 arguments is that NAWC is not a 

military installation. The Base Closure Act defines the term 

qqmilitary installationM as meaning: "a base, camp, post, 

station, yard, center, homeport facility for any ship, or other 

activity under the jurisdiction of the Department of Defense, 

including any lease to facility.Iq Section 2910(4). 

I disagree with plaintiffs1 argument that NAWC is not a 

military installation. Plaintiffs themselves in their complaint 

(paragraphs 44, et seq.) refer to the NADC, now the NAWC, as 

having functioned as a Naval Research and Development Lab since 

1947. Its mission has been to be the principal Navy Research and 

Development Center for aircraft, airborne anti-submarine warfare, 

aircraft systems less aircraft-launched weapons systems and 

surface ship, submarine and aircraft navigation. In addition to 

weapons systems development, NAWCts work also involves electro- 

optic, acoustic and micro wave technologies as well as research 

for the surveillance and targeting of airborne, surface and 

subsurface targets. NAWC is also the Navy's leading center for 

upgrading existing Navy aircraft such as F/A-18, F-14, A-6 and 

AV-8B. The capacities of these aircraft are highly dependent on 

products conceived and developed by NAWC. Accordingly, I believe 



that NAWC would be considered a military installation under the 

Base Closure Act definition. 

Plaintiffs' second and primary argument, it seems to 

me, is that the Lab Commission Act specifically dealt with issues 

involving defense laboratories, including consolidation and 

closure. Therefore, the fact that the language of the Base 

Closure Act utilized the general term "military installationsll 

does not overcome the specific grant of authority given to the 

Lab Commission in Section 246 of Title 11. 

The pertinent question is essentially this: 

Through the Lab Commission Act, by which it created a 

separate commission to perform an independent study of defense 

labs, did Congress create an exception to the Base Closure Act 

and divest the Secretary of Defense and Base Closure Commission 

of authority to recommend defense labs for closure or 

realignment? 

Counsel for both plaintiff and defendant have pointed 

out various maxims to be applied in the statutory const~ction 

which I must undertake, They are: 

1. Where the plain meaning of a statute is clear and 

its terms do not yield impossible or plainly unreasonable 

results, a court is bound by the words employed. United States 

v. Missouri Pacific, R.Cq. 278 U.S. 269 (1929). 

2. However inclusive may be the general language of a 

statute, it will not be held to apply to a matter specifically 

dealt with in another part of the same legislation. . .specific 



terms prevail over the general in the same or another statute 

which otherwise might be controlling. (Citations omitted). 

3 .  Where statutes deal with a subject in both general 

and detailed terms, and there is a conflict between the two, the 

detailed expression prevails. (Citation omitted). 

4. The various parts of a statute should, if 

possible, be harmonized so as to provide throughout for a 

consistent interpretation. (Citations omitted). 

5 .  A construction that creates an inconsistency 

should be avoided when a reasonable interpretation can be adopted 

which will not do violence to the plain words of the act, and 

will carry out the intention of Congress. (citation omitted). 

6. If the statutory language is unambiguous, in the 

absence of a clearly expressed legislative intent to the 

contrary, that language must ordinarily be regarded as 

conclusive. Reves v. Ernst & Younq, 113 S.Ct. 1163, 1169 (1993). 

7. Where Congress expiicitly enumerates certain 

exceptions to a general prohibition, additional exceptions are 

not to be implied in the absence of evidence of aAcontrary 

legislative intent. United States v. Smith, 111 S.Ct. 1180, 1185 

(1991). 

8.  Statutory provisions should be interpreted 

harmoniously with each other when possible. Louisiana Public 

service Commission v. FCC, 476 U.S. 355, 370 (1986); United 

States v. Gordon, 961 F.2d 426, 431 (3d Cir. 1992). 



9. The courts are not at liberty to pick and choose 

among congressional enactments, and when two statutes are capable 

of co-existence, it is the duty of the courts, absent a clearly 

expressed congressional intention to the contrary, to regard each 

as effective. Morton v. Mancari, 417 U.S. 535, 551 (1974). 

With the above maxims of statutory construction in 

mind, I conclude that the answer to the question posed earlier in 

this memorandum is: No, Congress did not create an exception to 

the Base Closure Act divesting the Secretary of Defense and Base 

Closure Commission of the authority to recommend defense labs for 

closure or alignment when it created a separate commission to 

perform an independent study of defense labs under Section 246. 

There is absolutely nothing in the record before me to 

indicate that Congress intended the Lab Commission Act to create 

an exception to the Base Closure Act. The two statutes are 

capable of co-existence and indeed are quite different. For 

example, the Lab Commission's recommendations were made to the 

Secretary of Defense and Congress. The Secretary was only 

required to submit the report of the Lab Commission to each house 

of Congress, together with any comments he considered 

appropriate. Congress was not required under the Act to do 

anything with the recommendations. 

The Base Closure Commissionis recommendations on the 

other hand were made to the President. The President was 

required to act upon the recommendations by either approving or 

disapproving of them within two weeks. If the President approves 



the recommendations, Congress has 45 days from the date of this 

approval to pass a joint resolution disapproving the ~ommissionts 

recommendations in their entirety. 

Finally, the purposes of the Acts are substantially 

different. The Base Closure Act's purpose is to Itprovide a fair 

process that will result in the timely closure and realignment of 

military installations inside the United States." (Section 

2901(b) . 
The purpose of the Lab commission Act, on the other 

hand, was to establish a commission that would "conduct a study 

to determine the feasibility and desirability of various means to 

improve the operation of laboratories of the Department of 

Defense." (Section 246(b)). This study also involved the 

consideration of, among other things, such matters as 

consolidation or closure of some or all of such laboratories. 

The plaintiffs finally argue that even if the Base 

Closure Commission did have some authority to consider defense 

laboratories, the specific grant of jurisdiction vested in the 

Lab Commission along with the later in time deadlzne of September 

30, 1991, for submitting its report, makes it clear that the Base 

Closure Commission could only exercise its authority after the 

Liib Commission had made its recommendations. Any other 

conclusion, plaintiffs suggest, would render the Lab Commission a 

nullity -- a result that makes no sense. If that were correct, 

the plaintiffs might have a stronger argument. But there is 

nothing to suggest on the record before me that the only 



conclusion one can reach is that the Base Closure Commission's 

recommendations as to closings prior to the Lab Commissionls 

report would render the Lab Commission a nullity. That would 

occur, it seems to me, only if the Base Closure Commission had 

recommended the closure of all laboratories, and both the 

President and Congress had under the Base Closure Act agreed with 

that recommendation. 

Moreover, if Congress wished to ensure that the 

recommendations of the Lab Commission were available for 

consideration before any action was taken to close or realign 

defense laboratories pursuant to the Base Closure Act, it could 

have so provided either in the acts themselves or separate 

legislation. The defendant has stated in its brief and 

plaintiffs have not denied it in their reply brief that 

legislation was introduced in both the House and Senate to block 

closure or realignment of defense labs until the Lab Commission 

finished its report to Congress. Both bills died in committee. 

These two statutes in question can, in my judgment, co- 

exist .  The Base Closure Act grants authority to close or realign 

NAWC without regard to any recommendations made by the Lab 

Commission established under Section 246. 

Accordingly, the following order is entered: 



O R D E R  

AND NOW, t h i s  2 8 t h  day of O c t o b e r ,  1993,  it is hereby 

ORDERED that  the p l a i n t i f f s '  motion for s u m m a r y  j u d g m e n t  is 

DENIED. 

BY THE COURT: 

-&/LM- 
RONALD L. BUCKWALTER, J. 



IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

REP. JAMES C. GREENWOOD, 1 
et al., - ) 

Plaintiffs, 
1 
1 
1 
) Civil Action No. 92-CV-5331 
\ 

I 
JOHN H. DALTON, Secretary 1 
of the Navy, gg a., 1 

Defendants. 
1 
1 

JUDGMENT ---- 

In accordance with the decision of the United States Supreme 

Court in S~ecter v. Dalton, 114 S. Ct. 1719 (1994): the decision 

of the United States Court of Appeals for the ~hird Circuit in 

S~ecter v. Dalton, 971 F.2d 936 (3d Cir. 1992), and this Court's 

Memorandum Opinion and Order of October 28, 1993, Greenwood v. 

Dalton No. 92-5331, 1993 WL 441716 (E.D. Pa. Oct. 28, 1993), it 
f 

is hereby ORDERED AND ADJUDGED that the plaintiffsf complaint is 

dismissed with prejudice in its entirety. 

aGG&J-~ 
RONALD L . BUCKWALTER 
UNITED STATES DISTRICT JUDGE 

Dated: JUNE 23. 

r- '------ Ell I ti.', . ' " 
h i i s .  khYh/ I 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

NO. 94-1734 

JAMES C. GREENWOOD, et al., 

Plaintiffs-Appellants, 

v. 

JOHN H. DALTON, et al., 

Defendants-Appellees. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

BRIEF FOR THE APPELLEES 

STATEMENT OF JURISDICTION 

1. This is a suit for declaratory and injunctive relief 

under the Defense Base Closure and Realignment Act of 1990, as 

amended, and Section 246 of the National Defense Authorization 

Act for Fiscal Year 1991. The jurisdiction of the district court 

was asserted under 5 U.S.C. S 702 and 28 U.S.C. S 1331. 

2. The judgment under appeal was entered on June 24, 1994. 

The judgment is a final decision and is within this Court's 

jurisdiction under 28 U.S.C. S 1291. The notice of appeal was 



filed on July 12, 1994, within the time allowed by Rule 4(a)(4) 

of the Federal Rules of Appellate Procedure. 

STATEMENT OF ISSUES 

The Defense Base Closure and ~ealignment Act of 1990 ("Base 

closure ActM) authorizes the Secretary of Defense, with the con- 

currence of an independent commission and the President, to close 

unneeded domestic vlmilitary  installation^.^^ The Act defines 

"military installationM as "base, camp, post, station, yard, 

center, homeport facility for any ship, or other activity under 

the jurisdiction of the Department of Defense * * * .Iv The 

issues presented are: 

1. Whether military research and development laboratories 

are "military installationsvn subject to closure under the Base 

Closure Act. 

2. If so, whether Section 246 of the National Defense 

Authorization Act for Fiscal Year 1991, which created a temporary 

advisory commission to study "various means to improve the opera- 

tion of laboratories of the Department of Defense," including 

closures, implicitly withdrew the Secretary's authority to close 

military laborat,ories under the Base Closure Act. 

STATUTORY PROVISIONS 

The text of the Base Closure Act, as amended, and Section 

246 of the National Defense Authorization Act for Fiscal Year 

1991 are reproduced in the statutory addendum to this brief. 



STATEMENT OF THE CASE 

I. Nature of Case and Proceedings Below 

In 1991, as part of a Congressionally mandated effort to 

close unneeded domestic military installations, the Secretary of 

Defense proposed the closure of a number of military research and 

development laboratories, including a Navy air warfare laboratory 

in Warminster, Pennsylvania. The Secretaryls proposal was 

endorsed by an independent base closure commission, approved by 

the President, and sustained by Congress. The same proposal was 

also endorsed shortly thereafter by the "Lab CommissionIw an 

advisory commission charged by Congress with reviewing the 

military laboratory system. 

More than a year later, the present suit was brought to 

block the Secretary of Defense from carrying out the closure of 

the Warminster facility. The plaintiffs, affected employees and 

unions and their Congressional representatives, claimed that the 

Secretary and the base closure commission lacked statutory 

authority to recommend the closure of the Warminster facility. 

The district court rejected this claim, holding that the Defense 

Base Closure and Realignment Act of 1990 ("Base Closure Act") 

grants the Secretary and the commission jurisdiction over all 

domestic "military installations," including military labora- 

tories. The district court specifically rejected the plaintiffs1 

argument that Section 246 of the National Defense Authorization 

Act for Fiscal Year 1991, which created the Lab Commission to 

review the operation of the military laboratory system, impli- 



citly withdrew the authority that the Base Closure Act conferred 

on the Secretary and the base closure commission. The plaintiffs 

now appeal, renewing their argument that military laboratories, 

unlike other domestic military facilities, are exempt from 

closure under the Base Closure Act and may not be closed at all 

without additional legislative authorization by Congress. 

11. Statement of Facts 

A. Statutory Background 

1. The central issue in this appeal is whether the Base 

Closure Act applies to military research and development labora- 

tories. To place this issue in context, we begin with a brief 

review of the statutory background of the Base Closure Act. The 

Act is the latest in a series of legislative initiatives govern- 

ing the closure of domestic military installations, and a review 

of the legislative background casts light on the statutory ques- 

tions in this case. 

Prior to 1977, the Secretary of Defense enjoyed broad 

authority to close military installations without further 

congressional authorization. Under 10 U.S.C. S 125(a), the 

Secretary was (and still is) vested with general authority "to 

provide more effective, efficient, and economical administration 

and operation, and to eliminate duplication, in the Department of 

~ e f  ense. "' Acting pursuant to this statutory authority, and 

1 In its present form, 10 U.S.C. 5 125(a) requires the 
Secretary to obtain Congressional approval before substantially 
transferring, reassigning, consolidating, or abolishing a "func- 
tion, power, or duty * * * vested by lawu in the Department of 

(continued ...) 



pursuant to the constitutional authority of the President as 

commander-in-Chief, the Department of Defense closed a large 

number of domestic military installations in the 1960's and early 

1970fs. See Defense Base Closure and Realignment Commission, 

Re~ort to the President, p. 1-1 (1991) ("Base Closure Commission 

Reportl1), reprinted in House Doc. No. 111, 102d Cong., 1st 

Sess. 3 (1991). 

In 1977, Congress enacted legislation to restrict the 

closure of major domestic military installations. The 1977 

legislation, codified at 10 U.S.C. S 2687, required the Depart- 

ment of Defense to comply with a variety of procedural require- 

ments, including the National Environmental Policy Act, before 

carrying out major closures. 10 U.S.C. S 2687 (b) (1) -(4) (Supp. I 

1977). The new procedural restrictions, together with Congress's 

own reluctance to close major military facilities, effectively 

blocked any significant base closure for more than a decade. See 

H. Conf. Rep. No. 1071, 100th Cong., 2d Sess. 23 (1988), 

reprinted in 1988 U.S. Code Cong. & Admin. News 3403; Base 

Closure Commission Report, p. 1-1. 

The 1977 legislation applies to all tlmilitary installationsu 

of a specified size. 10 U.S.C. § 2687(a) (1)-(2). The legis- 

1 
( . . . continued) 

Defense or one of its agencies or officials. However, individual 
military installations do not constitute a "function, power, or 
duty * * * vested by law1' in the Department of Defense, and hence 
this restriction does not affect the Secretaryfs general 
authority to close or realign military installations. See, e.a., 
Armstronq v. United States, 354 F.2d 648, 649 (9th Cir. 1965), 
cert. denied, 384 U.S. 946 (1966). 



lation defines nmilitary installationIW in relevant part, as any 

Itbase, camp, post, station, yard, center, homeport facility for 

any ship, or other activity under the jurisdiction of the Depart- 

ment of Defense * * * .It Id. § 2687(e)(l). If a facility does - 
not come within this broad definition of @9nilitary installation," 

it is not subject to the restrictions of the 1977 legislation, 

and may be closed on the basis of the Secretary's general 
I. 

authority under 10 U.S.C. S 125(a). 

2. In 1988, Congress temporarily lifted the restrictions of 

the 1977 legislation, by enacting Title I1 of the Defense 

Authorization Amendments and Base Closure and Realignment Act 

("1988 Actw). Pub. L. No. 100-526, S S  201-209, 102 Stat. 2627-34 

(1988). The 1988 Act is the immediate predecessor to the current 

Base Closure Act, and it parallels the current Act in respects 

that are significant to this appeal. 

The 1988 Act created an independent commission to identify 

unnecessary domestic military installations. 1988 Act §§ 201(1), 

203(b)(l)-(2). The commissionfs recommended closures were pre- 

sented to the Secretary of Defense, who was required to approve 

or disapprove them in their entirety. Id. SS 20l(l), 202. If 

the Secretary approved the commission's recommendations, the 1988 

Act allowed Congress 45 days to override the Secretary's decision 

by passing a joint resolution of disapproval. Id. 5s 202(b), 

208. If Congress did not do so, the Secretary was authorized 

(and indeed required) to carry out the closures, without having 



to comply with the restrictions of the 1977 legislation. Id. 

§ 201(1)-(2). 

Like the 1977 legislation, the 1988 Act applied to "military 

 installation^,^ and it borrowed its definition of Itmilitary 

installationm from the 1977 1egisJation. See 1988 Act § 209(6), 

102 Stat. 2634. The 1988 base closure commission understood this 

definition to cover military laboratories, and the commission 

included a major laboratory, the Army ~ilitary Technology 

Laboratory, in its list of recommended closures. See Base 

Realisnments and Closures: Report of the Defense Secretarvrs 

Commission 60-61 (December 1988). The Secretary of Defense 

approved the commissionrs recommendations, including the recom- 

mendation to close the Army Military Technology Laboratory, and 

Congress sustained the Secretary's decision. 135 Cong. Rec. 

H1317 (daily ed. April 18, 1989). 

3. In 1990, Congress enacted the current Base Closure Act 

as a successor to the 1988 Act. Pub. L. No. 101-510, §§ 2901- 

2911, 104 Stat. 1808-1819 (1990) (codified as amended at 

10 U.S.C. S 2687 note). The current Act provides for three 

closure rounds, in 1991, 1993, and 1995. Act S 2903. 

Like the 1977 and 1988 legislation, the current Act applies 

to the closure of "military installations." Act S 2904(a). AS 

noted above, the definition of "military installati~n~~ in the 

1988 statute had been interpreted by the 1988 base closure 

commission to cover military laboratories. Knowing that, Con- 

gress chose to adopt the same definition of "military installa- 



tion" in the current Act: "The term 'military installationf means 

a base, camp, post, station, yard, center, homeport facility for 

any ship, or other activity under the jurisdiction of the 

Department of Defense * * * . l1 Act S 2910 (4) . 2 

Under the current Act, the Secretary of Defense prepares a 

list of recommended closures for each biennial round. Act 

5 S 2903(c) (1). The Act requires the Secretary to I1consider all 
* 

military installations inside the United States equallyI1 when 

selecting bases for closure. Id. S 2903(c)(3). The Secretary's 

recommendations are presented to the Defense Base Closure and 

Realignment Commission ("Base Closure CommissionN), which pre- 

pares a report for the President regarding the proposed closures. 

Id. S 2903(d)(2)(A). The Base Closure Commission has authority - 
in certain circumstances to change the Secretary's recommenda- 

tions. Ia. S 2903(d) (2) (B) . 
The Act authorizes the President to approve or disapprove 

the Commission's recommendations. Act 5 2903(e)(1). If the 

The 1988 statute had defined "military installationM in 
terms of "activit[ies] under the jurisdiction of the Secretary of 
a military department." 102 Stat. 2634. The 1990 Act broadened 
this definition somewhat by referring to "activit[ies] under the 
jurisdiction of the Department of Defense.I1 Act § 2910(4). At 
the same time, Congress amended the corresponding definition of 
"military installationI1 in 10 U.S.C. S 2687, the 1977 provision 
restricting base closures, to incorporate this change. Id. 
S 2911(2). 

The Act provides for both llclosuresll and "realignments. 
See, e.g., Act S 2904(a!(1)-(2). A I1realignmentl1 is defined as 
"any action which both reduces and relocates functions and 
civilian personnel positions * * * .Iv - Id. 5 2910(5). Nothing in 
this appeal turns on the distinction between closures and 
realignments. For the sake of simplicity, this brief uses 
llclosure~ to refer both to closures and realignments. 



President approves the recommendations, Congress may override the 

Presidentfs decision by enacting a joint resolution of disap- 

proval. Id. SS 2904(b), 2908. If Congress does not do so, the 

Act obligates the Secretary to close all military installations 

approved for clpsure in the Commission's report. Id. 

S 2904 (a) (1) - (2) . 
The process of selecting military installations for closure 

under the Act is subject to a highly expedited statutory time- 

table. See Act SS 2903 (b) (1) -(2) , 2903 (c) (1) (Secretary of 

Defense) , 2903 (d) (2) (A) (Commission) , 2903 (e) (1) (President) , 
2908 (Congress). The process of actually closing the selected 

installations, however, takes far longer. The Act provides the 

Department of Defense with up to 2 years after the completion of 

each round to begin the closures, and up to 6 years to complete 

them. Id. S 2904 (a) (3) -(4) . As a result of this extended 

timetable, Congress has an opportunity to revisit closure deci- 

sions through the ordinary legislative process even after the 

biennial selection process has been completed. 

4. The Base Closure Act was enacted as part of the National 

Defense Authorization Act for Fiscal Year 1991. Pub. L. No. 

1Q1-510, 104 Stat. 1485 (1990). A different section of that 

legislation, Section 246, created the Commission on the Consoli- 

dation and Conversion of Defense Research and ~evelopment Labora- 

tories ("Lab Commi~sion~~). 104 Stat. 1519-21. The plaintiffsf 

claim in this appeal rests principally on the relationship 

between the Base Closure Act and Section 246. 



Section 246 charged the Lab Commission with "conduct[ing] a 

study to determine the feasibility and desirability of various 

means to improve the operation of laboratories of the Department 

of Defense." S 246(b)(1). The Lab Commission was directed to 

consider "such means asn establishing government-owned, 

contractor-operated (*@GOCON) laboratories; modifying laboratory 

missions and functions; and consolidating or closing some or all 
* 

laboratories. Id. S 246(b) (2) (A). The Lab Commission was 

required to present a report to the Secretary of Defense by 

September 30, 1991, and the Secretary was directed to transmit 

the report to Congress within 30 days thereafter. Id. 

S 246(f)-(g). The Commission went out of existence 90 days after 

presenting its report to the Secretary. Id. S 246(h). 

For present purposes, four aspects of Section 246 should be 

borne in mind. First, the subject of closing military labora- 

tories was only one part of the Lab Commission's general mandate 

"to determine the feasibility and desirability of various means 

to improve the operation of [DoD] laboratorie~.~~ Second, the 

report of the Lab Commission, unlike that of the Base Closure 

Commission, was purely advisory. Third, Section 246 does not 

itself impose any restriction on the closure of military labora- 

tories. Fourth, Section 246 does not contain any provision 

expressly limiting the authority and jurisdiction of the Secre- 

tary of Defense and the Base Closure Commission under the Base 

Closure Act. 



B. The Present Controversy 

1. In April 1991, the Secretary of Defense issued his first 

list of recommended closures under the Base Closure Act. 56 Fed. 

Reg. 15184 (April 15, 1991). The Secretary's recommendations 

included the closure of a large number of Army and Navy military 

laboratories. Id. at 15203-15206, 15226-15239 (Navy). The 

Secretary proposed restructuring the Navy's laboratory system 

into four major "warfare centers," including a Naval Air Warfare 

Center. Id. at 15226-15228. 

As one step in the creation of the Naval Air Warfare Center, 

the Secretary proposed disestablishing a Navy laboratory in Penn- 

sylvania, currently known as Naval Air Warfare Center Aircraft 

Division Warminster ("Warminster Centern), and transferring the 

bulk of its functions to another facility. Id. at 15227. The 

Secretary determined that the Warminster Center was lower in 

military value than alternative facilities, for a variety of 

reasons, including restricted airspace and limited room for 

4 
expansion to accommodate consolidation. Id. at 15226. 

After an intensive review process, the Base Closure Commis- 

sion approved virtually all of the Secretary's recommendations 

regarding the closure of military laboratories. Base Closure 

Commission Report, pp. 5-12 to 5-13, 5-15 to 5-16, 5-29 to 5-30. 

4 The plaintiffs (at pp. 19-20) repeat allegations in their 
complaint that the decision to close the Warminster Center was 
"unwisew and "potentially damaging to Naval aviation." Because 
those allegations are wholly irrelevant to the legal issue in 
this appeal, we will not respond to them here, except to point 
out that they are merely unproven allegations, which the 
Department of Defense strongly contests. 



The Commission specifically approved the Secretary's plan to 

consolidate existing naval laboratories into lVwarfare centers,I1 

including the planned realignment of the Warminster Center. Id. 

pp. vii, 5-29 to 5-30. 

Before acting on the Secretary's recommendations, the Base 

Closure Commission satisfied itself that its jurisdiction "did 

include authority to recommend realignment and closure of labora- 

tories[,] without the input of the [Lab] Commission." Base 

Closure Commission Report, p. 5-16. However, the Base Closure 

Commission recommended that the Secretary defer implementation of 

the principal laboratory closure plans until January 1992, Ifin 

order to give the Secretary time to consider the findings and 

recommendations of the [Lab] Commission * * * and to consult with 
the appropriate committees of Congress." Id. p. 5-30. The Base 

Closure Commission further noted that "there is a clear role for 

the [Lab] Commission to advise the Secretary of how best to 

implement this consolidation plan so as to minimize the impact of 

the turbulence it could create * * * . n  Ibid. 

In suly  1991, the President approved the Base Closure Com- 

mission's recommendations, and Congress sustained the President's 

decision when the House of Representatives overwhelmingly 

rejected a proposed joint resolution of disapproval. 137 Cong. 

Rec. H6039 (daily ed. July 30, 1991). As a result, the Secretary 

of Defense became obligated by law to Itclose all military 

installations recommended for closure by the [Base Closure] 

Commission * * * . Act S 2904 (a) (1). 



2. Two months later, in September 1991, the Lab Commission 

issued its report to the Secretary of Defense. The Lab Com- 

mission presented almost 50 principal recommendations and find- 

ings, covering both department-wide and service-specific labora- 

tory issues. Federal Advisory Commission on Consolidation and 

Conversion of Defense Research and Development Laboratories, 

Rewort to the Secretary of Defense (September 1991) ("Lab 

Commission ReportM), pp. ES-2 to ES-9. 

Among other things, the Lab Commission reviewed the 

Secretary's plans for closing and realigning Army and Navy 

laboratories. Lab Commission Report, pp. 9-16. As a general 

matter, the Lab Commission endorsed those plans. Id. at 11, 15. 

At the same time, the Lab Commission recommended a number of 

specific modifications and adjustments in these plans. For 

example, the Lab Commission recommended deferring the Army's 

planned construction of a microelectronics research facility and 

consideration of an alternative interservice facility. Id. at 

pp. ES-4, ES-6, 10-12. However, the Lab Commission did not 

recommend any change in the Secretary's plan to close the 

Warminster Center. Id. at 13-16. 

3. In September 1992, over a year after the President 

approved the 1991 closure recommendations, the plaintiffs brought 

suit to enjoin the Secretary from carrying out the closure of the 

Warminster Center. App. 1. Among other things, the plaintiffs 

claimed that Section 246 of the National Defense Authorization 

Act vested the Lab Commission with exclusive jurisdiction over 



the closure of military laboratories, and that the Secretary of 

Defense and the Base Closure  omm mission had exceeded their 

authority under the Base Closure Act by recommending closures and 

realignments of military labs. The plaintiffs also advanced a 

variety of other claims, all of which they subsequently have 

abandoned in light of the Supreme Court's decision in Dalton v. 

Swecter, 114 S. Ct. 1719 (1994), and this Court's decision in 

Swecter v. Dalton, 971 F.2d 736 (3d Cir. 1992). 5 

In October 1993, the District Court for the Eastern District 

of ~ennsylvania (Buckwalter, J.) denied a motion by the plain- 

tiffs for summary judgment on the Lab Commission claim. App. 72. 

The district court held that the Warminster Center is a "military 

installationw within the definition of that term in the Base 

Closure Act, and hence the closure of the Warminster Center was 

within the authority of the Secretary of Defense and the Base 

Closure Commission under that Act. Id. at 75-76. The court then 

held that Congress, by enacting Section 246, "did not create an 

exception to the Base Closure Act divesting the Secretary of 

Defense and [the] Base Closure Commission of authority to 

recommend defense labs for closure or realignment." Id. at 78. 

The court concluded that Section 246 and the Base Closure Act 

"are capable of co-existenceN and that ttabsolutely nothing in the 

The decisions of the Supreme Court and this Court in the 
Specter litigation preclude judicial review of all claims that 
the government has failed to comply with the substantive or 
procedural requirements of the Base Closure Act. 



recordu indicated that Congress meant for Section 246 to create 

an exception to the scope of the Base Closure Act. Ibid. 

In June 1994, the district court entered a final judgment 

resolving all claims in favor of the appellees. This appeal, 

which is limited to the Lab Commission issue, followed. 

STATEMENT OF RELATED CASES 

The subject matter of this appeal is related to the subject 

matter of S~ecter v. Garrett, 971 F.2d 736 (3d Cir.), vacated sub 

nom. OfKeefe v. S~ecter, 113 S. Ct. 455 (1992), opinion on 

remand, 995 F.2d 404 (3d Cir. 1993), rev'd in part sub nom. 

Dalton v. Specter, 114 S. Ct. 1719 (1994). 

STATEMENT OF STANDARD OF REVIEW 

The issues presented by this appeal are issues of law that 

are subject to de novo review. 

SUMMARY OF ARGUMENT 

1. With exceptions not relevant here, the Base Closure Act 

applies to all "military installations." Military laboratories 

fit squarely within the sweeping statutory definition of "mili- 

tary installation," and therefore are subject to the Base Closure 

Act. In defining "military in~tallation,~~ Congress chose a 

definition that already had been construed to apply to military 

laboratories under the Base Closure Act's predecessor statute. 

And while Congress subsequently has revised the statutory defini- 

tion in other respects, it conspicuously has not changed the 

definition to exclude military laboratories. Ironically, if the 



plaintiffs were correct, and military laboratories were not 

"military installationsm under the Base Closure Act, then they 

would not be subject to the closure restrictions in 10 U.S.C. 

s 2687 in the first instance, and the Secretary of Defense could 

close them at will -- precisely the opposite of the result sought 
by the plaintiffs. 

2 .  Nothing in Section 246 of the National Defense Authori- 

zation Act for Fiscal Year 1991 withdraws the authority over 

military laboratories conferred by the Base Closure Act. The 

text and legislative history of Section 246 say nothing about 

limiting the jurisdiction of the Secretary of Defense or the Base 

Closure Commission under the Act. And, contrary to the plain- 

tiffsf argument, it is not necessary to read an unwritten limita- 

tion into the Base Closure Act in order to preserve the operation 

of Section 246.  Instead, the two statutory schemes can -- and 
did -- coexist perfectly well. The informational and advisory 

goals of Section 246 were not compromised by allowing the Base 

Closure Commission to select military laboratories for closure 

during the 1991 round. Because the process of closing military 

installations takes years to complete, the Lab Commission was not 

deprived of the opportunity to offer meaningful advice to Con- 

gress about laboratory closures. In contrast, if Section 246 

were read to implicitly withdraw military laboratories from the 

Base Closure Act, Congress's goal of comprehensively downsizing 

the Nation's domestic military infrastructure would be seriously 

jeopardized. 



If the plaintiffs were correct that the Secretary of Defense 

and the Base Closure Commission nullified Section 246 by select- 

ing military laboratories for closure in 1991, one would have 

expected a response from the Lab Commission or Congress to this 

supposed encroachment. But the Lab Commission endorsed the 

Secretary's plans for closing military laboratories, without 

suggesting in any way that its functions had been compromised. 

And Congress, while it has made a number of other changes to the 

Rase Closure Act, has never acted legislatively to remove mili- 

tary laboratories from the ambit of the Base Closure Act. This 

acceptance of the use of the Base Closure Act to close military 

laboratories cannot be squared with the plaintiffsr theory that 

Section 246 has been fundamentally subverted. 

ARGUMENT 

THE DEFENSE BASE CLOSURE AND REALIGNMENT ACT AUTHORIZES THE 
BECRETARY OF DEFENSE TO CLOSE MILITARY LABORATORIES 

I. Military Laboratories Are "Military  installation^^^ 
under the Act 

A. With exceptions that are not relevant here, the Base 

Closure Act applies to all domestic I1military  installation^,^ and 

directs the Secretary of Defense to "consider all military 

installations inside the United States equally * * * ." Act 
5 2903(c)(3). In carrying out their responsibilities under the 

Act, the Secretary of Defense and the Base Closure Commission 

have concluded that military laboratories are "military installa- 

tions" under the Act, and therefore may (and indeed must) be con- 

sidered for closure. 



Whether military laboratories are "military installations" 

under the Base Closure Act is the threshold issue in this case. 

It is an issue, however, that the plaintiffs avoid until the very 

end of their brief. When they finally turn to it, they dutifully 

argue that the Act's definition of "military installation" does 

not cover military laboratories, but their argument (at pp. 35- 

36) is half-hearted at best. Their reluctance to address the 

issue is understandable, for it is clear beyond reasonable argu- 

ment that military laboratories are "military installationsN 

under the Act, and hence that the Base Closure Act squarely pro- 

vides statutory authority for the closure of the Warminster 

Center. 

The text of the Base Closure Act is sufficient to dispose of 

the plaintiffs' position. The Act defines "military installa- 

tion" in sweeping terms as any "base, camp, post, station, yard, 

center, homeport facility * * * , or other activity under the 
jurisdiction of the De~artment of Defense * * * .I1 Act § 2910(4) 

(emphasis added). This is an exceptionally broad definition, 

and, as the underscored language shows, military laboratories 

come squarely within its terms. All DoD military laboratories 

engage in l*activit[ies] under the jurisdiction of the Department 

of Defense.** And the Warminster laboratory is, quite literally, 

a "centerM as well (Naval Air Warfare Center Aircraft Division 

Warminster). To argue that a military research center is not a 

"center," and that its activities are not "activit[ies] under the 



jurisdiction of the Department of Defense," is to ignore the 

statutory language rather than interpret it. 

The plaintiffs assert (at p. 36) that when Congress included 

"centeru and "other activit[ies] under the jurisdiction of the 

Department of Defenseu in the definition of Itmilitary installa- 

tion," it meant to cover only "base-type facilitiesn -- a term of 
the plaintiffs' devising, which appears nowhere in the Act 

itself. This argument is simply an ipse dixit. If Congress had 

wished to limit the definition of "military installationt# to 

"base-type facilities1# (whatever that means), it hardly would 

have included an unqualified, all-encompassing term like Itother 

activit[ies] under the jurisdiction of the Department of Defense1# 

in the definition. That term, far from supporting the narrowing 

construction offered by the plaintiffs, directly undermines it. 

The plaintiffs are inviting this court to read the statutory 

language as if it said, #tactivities under the jurisdiction of the 

Department of Defense other than research and development 

activities." It says nothing of the kind. 

Even if the text were less clear, any uncertainty would be 

dispelled by the record of how term has been employed, admini- 

stratively and legislatively. Both before and after the enact- 

ment of the Base Closure Act, the definition of "military instal- 

lation## used in the Act has been applied administratively to 

military laboratories. And Congress, far from rejecting that 

administrative interpretation, has accepted it -- and indeed 
relied on it -- legislatively. 



When Congress set out to define "military installation" for 

purposes in the Base Closure Act, it chose to adopt a definition 

that already had been applied to military laboratories. As noted 

above, the Base Closure Act's immediate predecessor, the 1988 

base closure statute, had used the same definition, and the 

independent commission created by the 1988 act had employed that 

definition to recommend the closure of a major military 

laboratory. See p. 7 supra. Congress reviewed the commission's 

recommendations in 1988, and hence was fully aware that rlmilitary 

installation" had been interpreted to include military 

laboratories. Knowing that, Congress adopted precisely the same 

definition for the Base Closure Act. Congress would hardly have 

adopted that definition, without alteration, if it wished to 

exclude military laboratories from the scope of the Act. 

"Congress is presumed to be aware of an administrative or 

judicial interpretation of a statute and to adopt that 

interpretation when it reenacts a statute without change." 

Merrill Lynch. Pierce. Fenner & Smith v. Curran, 456 U.S. 353, 

382 n.66 (1982). 

since the enactment of the Base Closure Act, the Secretary 

of Defense and the Base Closure Commission have continued to 

interpret Itmilitary  installation^^ to include military labora- 

tories. They did so during the 1991 round, as this case itself 

demonstrates. And they did so again in the 1993 round, rccom- 

mending the closure or realignment of a number of additional Navy 

laboratories. Defense Base Closure and Realignment Commission, 



Re~ort to the President, pp. vi, ix (1993), reprinted in House 

Doc. No. 115, 103d Cong., 1st Sess. 7, 10 (1993). 

Presented with this consistent, ongoing administrative 

interpretation, Congress has left the statutory definition of 

"military installationw undisturbed with respect to military 

laboratories. At the same time, it has revised the statutory 

definition in other respects. After the Base Closure Commission 

recommended the realignment of the Army Corps of ~ngineers in 

1991, Congress retroactively amended the definition of Itmilitary 

installationH to exclude "any facility used primarily for civil 

works, rivers and harbors projects, flood control, or other 

projects not under the primary jurisdiction or control of the 

Department of Defense.I1 National Defense Authorization Act for 

Fiscal Years 1992 and 1993, Pub. L. No. 102-190, S 2821(h), 105 

Stat. 1546 (1991) (amending Act S 2910(4)). Congress hardly 

would have left the statutory definition of "military instal- 

lation" undisturbed with respect to military laboratories, at the 

same time that it was revising the definition in other respects, 

if the Secretary and the Commission had misconstrued the defini- 

tion as fundamentally as the plaintiffs claim. To the contrary, 

"when Congress revisits a statute giving rise to a longstanding 

administrative interpretation without pertinent change, the 

fcongressional failure to revise or repeal the agency's interpre- 

tation is persuasive evidence that the interpretation is the one 

intended by Congress.'I1 Commoditv Futures Tradins Comm'n v. 

Schor, 478 U.S. 833, 846 (1986). 



B. Ironically, the plaintiffsf reading of "military instal- 

lations" creates a major problem for the plaintiffs themselves, 

one that they seem to be unaware of. If the plaintiffs1 reading 

were correct, it would not advance the plaintiffsf claim, but 

instead would defeat it. For if military laboratories are 

"military  installation^,^ the Secretary of Defense is free to 

close them at will, without recourse to the Base Closure Act. 

As explained above (see pp. 4-5 su~ra), the Secretary of 

Defense has the general statutory authority to "provide more 

effective, efficient, and economical administration and opera- 

tion, and to eliminate duplication, in the Department of Defense" 

(10 U.S.C. S 125(a)), and he employed this authority on numerous 

occasions before 1977 to close unneeded domestic military facili- 

ties. See, e.s., Armstronq v. United States, 354 F.2d 648 (9th 

Cir. 1965), cert. denied, 384 U.S. 946 (1966). To be sure, 

Congress limited this statutory authority in 1977 by enacting 

10 U.S.C. S 2687 (see pp. 5-6 su~ra). But that restriction, like 

the Base Closure Act itself, applies only to tlmilitary installa- 

tions," and it uses precisely the same definition of "military 

installationw as the Base Closure Act uses. 10 U.S.C. 

S 2687(e)(1); see p. 6 suDra. Thus, if military laboratories are 

not "military installationsN under the Base Closure Act, they are 

not "military installationsw under 10 U.S.C. 5 2687 either. And 

if that is so, then the Secretary of Defense, far from lacking 

statutory authority to close military laboratories, would enjoy 

unqualified authority under 10 U.S.C. 5 125(a) to close them as 



h.e deems appropriate. That authority would not be impaired by 

Section 246 of the National Defense Authorization Act, for that 

provision does not itself impose any legal restriction whatsoever 

an the Secretary's authority over military labs. 

In pointing out the self-defeating nature of the plaintiffs1 

argument, we should stress that we are not inviting this Court to 

hold that military laboratories are not "military  installation^^^ 

under the Base Closure Act. For the reasons given above, that 

holding would be incorrect. But if this Court were to conclude, 

notwithstanding our reasoning, that military laboratories are not 

"military installationsfM it is important to recognize that the 

necessary result would be to sustain, rather than to overturn, 

the Secretary's decision to close the Warminster Center. 

XI. Section 246 of the National Defense Authorization Act 
Does Not Exempt Military Laboratories from the Base 
Closure Act 

Introduction 

As shown in Part I, military laboratories like the 

Warminster Center are "military installationsw under the Base 

Closure Act. By its terms, the Act requires the Secretary of 

Defense to consider all domestic military installations for 

closure, and to close all military installations approved for 

closure by the Base Closure Commission and the President. Act 

SS 2903(c)(3), 2904(a). Thus, unless some other legislation has 

withdrawn the jurisdiction of the Secretary and the Commission 

over military installations, the Base Closure Act not only 



authorizes but obligates the Secretary to carry out the closure 

of the Warminster Center. 

The plaintiffs argue, of course, that other legislation -- 
Section 246 of the National Defense Authorization Act -- does 
withdraw the jurisdiction of the Secretary and the Commission 

over military laboratories, and thereby exempts military labs 

from closure under the Act. In making this argument, the 

plaintiffs face an obvious threshold difficulty: Section 246 

itself says nothing whatsoever about the authority of the Secre- 

tary and the Base Closure Commission under the Base Closure Act. 

It does not expressly restrict the jurisdiction of the Secretary 

and the Base Closure Commission; indeed, it makes no reference to 

the Base Closure Act at all. The plaintiffs are thus in the 

awkward position of arguing that Congress, at the same time that 

it was expressly authorizing the closure of all unneeded domestic 

military installations under the Base Closure Act, was simul- 

taneously placing a significant limitation on that authority, in 

an entirely different statutory provision, without bothering to 

say so. 

The plaintiffs try to overcome this problem by arguing, in a 

variety of ways, that placing military laboratories under the 

concurrent jurisdiction of the Base Closure Act and Section 246 

makes no sense. In particular, the plaintiffs argue that 

allowing military laboratories to be closed under the Base 

Closure Act defeats the purposes of Section 246, and that 

Congress's intent can be vindicated only if the now-defunct Lab 



commission is deemed to have had sole and exclusive jurisdiction 

over the closure of military labs. 

As we show below, these arguments are wrong: allowing the 

Secretary of Defense and the Base Closure Commission to consider 

military installations does not in any way nullify Section 246 or 

obstruct the mandate of the Lab Commission. Before we turn to 

the merits of these arguments, however, it is instructive to com- 

pare the plaintiffst views with the response of Congress. 

As indicated above, two of the Base Closure Act's three 

biennial base selection rounds are now complete, and the third 

round will take place in 1995. In both of the completed rounds, 

I-be Secretary of Defense has proposed extensive closures of 

military laboratories, the Base Closure Commission has approved 

those proposals, and the President has adopted the recommenda- 

tions. See pp. 11-12, 20-21 sunra. 

For its part, Congress has amended the Base Closure Act 

extensively and repeatedly since its original enactment in 1991. 

See National Defense Authorization Act for Fiscal Years 1992 and 

1993, Pub. L. NO. 102-190, SS 344(b) (I), 2821, 2827, 105 Stat. 

1345, 1544-46, 1551 (1991); National Defense Authorization Act 

for Fiscal Year 1993, Pub. L. No. 102-484, S S  1054(b), 2821(b), 

2823, 106 Stat. 2502, 2607, 2608 (1992); National Defense 

Authorization Act for Fiscal Year 1994, Pub. L. No. 103-160, 

SS 2902 (b) , 2903 (b) , 2904 (b) , 2905 (b) , 2907 (b) , 2908 (b) , 2918 (c) , 
2921(b)-(c), 2923, 2926, 2930(a), 107 Stat. 1911, 1914, 1916, 

1918, 1921, 1923, 1928, 1929, 1930, 1932, 1935 (1993). In doing 



so, Congress has been well aware that the Act has been applied in 

the past, and can be expected to be applied in the future, to 

military laboratories. Yet Congress has chosen not to amend the 

statute to withdraw military laboratories from the Act's opera- 

tion. 

In May 1991, shortly after the Secretary of Defense issued 

his first closure recommendations, legislation was introduced in 

both Houses of Congress to block the closure of military labora- 

tories until the Lab Commission presented its report to Congress. 

M.R. 2329, 102d Cong., 1st Sess.; S. 1000, 102d Cong., 1st Sess. 

But neither bill was reported out of committee (App. 80), and 

Congress has never adopted any legislation restricting the 

authority of the Secretary of Defense and the Base Closure 

Commission to consider military laboratories. 6 

The basic theme of the plaintiffst brief is that the 

Secretary of Defense and the Base Closure Commission have 

"blatant[ly] disregardred] * * * the clear Congressional mandateg1 
by selecting military laboratories for closure (p. 18). If that 

were true, it is hard to fathom why Congress would not have 

responded legislatively, especially when Congress has actively 

revised the Base Closure Act in so many other respects. 

The plaintiffs suggest (p. 33) that Congress stayed its 

hand, not because it approves of the treatment of military 

The appellants quote (at p. 34) a 1991 report by the House 
Committee on Appropriations that criticized the Secretary's 
inclusion of military laboratories in his proposed closure list. 
But the report did not lead to legislation restricting the 
closure of military labs under the Base Closure Act. 



laboratories, but because "it may not have been politically 

expedient to carve out ex post exceptions to the base closure 

process.n But Congress has "carved out ex post exceptionst1 to 

the base closure process. That is, after all, precisely what 

Congress did when it retroactively amended the Base Closure Act 

to withdraw the Army Corps of Engineers from the jurisdiction of 

the Act (see p. 21 su~ra). Congress has thus shown itself 

perfectly willing to intervene legislatively, not just prospec- 

tively but retroactively, when it believes that the Secretary and 

the Base Closure Commission have strayed into inappropriate 

areas. 

Against this background, Congress's acceptance of the con- 

tinuing application of the Base Closure Act to military labora- 

tories is compelling evidence that the objectives of Section 246 

have not been frustrated. As we now show, the plaintiffsf argu- 

ments to the contrary are without merit. 

B. Applying the Base Closure Act To Military 
Laboratories Does Not Interfere With The 
Operation of Section 246 

As interpreted by the Secretary of Defense and the Base 

Closure Commission, the Base Closure Act and Section 246 are 

partially overlapping statutory schemes. Under the Base Closure 

Act, the Secretary and the Base Closure Commission are to con- 

sider military laboratories for closure, along with all other 

domestic military installations. At the same time, Section 246 
', 

directed the Lab Commission to address the subject of laboratory 

closures in its advisory report, along with an array of other 



measures to improve the operation of the military laboratory 

system. This jurisdictional overlap was partial rather than 

complete: the mandate of the Secretary and the Base Closure 

commission under the Base Closure Act is not limited to labora- 

tories, and the mandate of the Lab Commission under Section 246 

was not confined to closures. See p. 10 sumq. 

The plaintiffs argue that Congress could not have intended 

to create this kind of concurrent jurisdiction over the closure 

of military laboratories. They assert that if Congress had meant 

to subject military laboratories to the machinery of the Base 

Closure Act, it would not have created an advisory commission 

under Section 246 to address the closure of military labs. Con- 

versely, they argue that, given the creation of the Lab Commis- 

sion, it would have made no sense for Congress to place military 

labs within the simultaneous purview of the Base Closure Act, 

because allowing the Secretary of Defense and the Base Closure 

Commission to select military laboratories for closure would 

vitiate the role of the Lab Commission. These arguments are 

wrong -- wrong in theory, and wrong in fact. 
1. First, the plaintiffs devote considerable effort ( e . s . ,  

pp. 12-15, 29-31) to showing that the Base Closure Act and 

Section 246 are different statutory schemes, with different 

procedural and substantive provisions. From this unremarkable 

premise, the appellants infer that Congress must have meant for 

the two schemes to be mutually exclusive: Section 246 governs 

laboratories, the Base Closure Act does not. The premise ("the 



statutory schemes are different") is correct, but the inference 

(Itthe schemes are mutually exclusive") is a non sequitur. 

The differences between the two schemes do not imply that 

Section 246 was directed at military laboratories, while the Base 

Closure Act was directed at other military facilities. Instead, 

they simply reflect the fact that Section 246 was designed to 

produce advice, while the Base Closure Act was designed to 

produce results. The task of the Lab Commission under Section 

246 was limited to providing information and recommendations 

about restructuring the military laboratory system. In contrast, 

the task of the Secretary of Defense and the Base Closure 

Commission under the Base Closure Act was to carry out "a fair 

process that will result in the timely closure and realignment of 

[domestic] military installations * * * ." Act S 2901(b). The 

statutory differences pointed out by the plaintiffs merely 

reflect these different goals. 

2. Next, the plaintiffs reason that, since the process of 

selecting military installations for closure under the Base 

Closure Act was to be completed before the Lab Commission was 

required to issue its advisory report under Section 246, any 

recommendations the Lab Commission might make regarding labora- 

tory closures would be rendered a nullity. The plaintiffs over- 

look a simple but critical fact: while the Base Closure Act 

creates a highly expedited procedure for selectinq military 

installations to be closed, the process of closinq military 

installations takes far longer. 



As noted above, the Base Closure Act itself provides the 

Secretary of Defense with up to 2 years after each biennial round 

to begin the closure of the selected military installations, and 

up to 6 years to complete the closures. Act S 2903(a)(3)-(4). 

This extended timetable reflects the practical realities of the 

base closure process. Closing a military installation, 

especially a major one, takes extensive preparation and a major 

commitment of resources over an extended period, especially if 

functions are to be transferred from one installation to another. 

For example, the planned restructuring of the Navyfs military 

laboratory system, which the Secretary of Defense presented to 

the Base Closure  omm mission and the Lab Commission in 1991, 

involved a phased plan that is not expected to be completed until 

the end of Fiscal Year 1995. Lab Commission Report, p. 14. 

Given the extended time frame for carrying out the closure 

of military installations under the Base Closure Act, it becomes 

obvious why the advisory role of the Lab Commission under Section 

246 was not compromised by placing military laboratories within 

the ambit of the Base Closure Act. The Lab Commission's report 

was required to be issued by September 30, 1991 -- long before 
any military laboratory selected in the 1991 base closure round 

could actually be closed. 104 Stat. 1520. If the Lab Commission 

had concluded that some or all military laboratories slated for 

closure should not be closed, Congress would have had ample 

opportunity to act on those views, and the Lab Commissionfs 

advisory function would have been fulfilled. 



In addition, the plaintiffs overlook the fact that the Base 

Closure Act creates a three-round selection process, with 

separate selection cycles in 1991, 1993, and 1995. See p. 7 

sunra. Even if the Lab Commission's recommendations had arrived - 
too late to assist Congress regarding the 1991 round -- and for 
the reasons just given, they did not -- those recommendations 
would nonetheless be available to for use in the 1993 and 1995 

rounds. 

If further proof is needed that the application of the Base 

Closure Act to military laboratories did not obstruct the work of 

the Lab Commission under Section 246, one need only look at the 

actual operation of the two schemes in 1991. By the time that 

the Lab Commission issued its report, in September 1991, the 

selection process under the Base Closure Act was complete, and a 

number of military laboratories had been approved for closure. 

Contrary to the plaintiffsf suggestion (p. 32), the Lab Com- 

mission did not regard this state of affairs as a fait accom~li 

that rendered its own mission a nullity. To the contrary, the 

Lab Commission itself reviewed the Secretary's laboratory 

restructuring plans, including the planned closures and realign- 

ments. And, with exceptions that are not relevant here, it 

endorsed them. See p. 13 supra. 

Nowhere in its report did the Lab Commission itself suggest 

that its mission had been compromised in the slightest by the 

actions of the Secretary of Defense and the Base Closure 

Commission under the Base Closure Act. Neither did the Lab 



Commission suggest that it enjoyed, or should have enjoyed, 

exclusive jurisdiction over the subject of laboratory closures. 

Thus, the plaintiffs1 reading of Section 246 conflicts not only 

with the views of the Secretary of Defense and the Base Closure 

Commission, but with the views of the very commission that 

Congress charged with carrying out Section 246. 

3. The plaintiffs are likewise wrong when they argue (e.s., 

at p. 33) that the closure of military laboratories under the 

Base Closure Act undermined the role that Congress meant to 

reserve for itself by enacting Section 246. The short answer to 

this argument has already been suggested above. If Congress 

believed that its own role in the closure of military labora- 

tories had been compromised in the 1991 base closure round, it 

surely would have acted legislatively to undo the damage and 

forestall a repetition in future rounds, as it in fact did with 

respect to the Army Corps of Engineers. See p. 21 suDra. 

Congress's acceptance of the handling of military laboratories in 

1991 contradicts the notion that its role under Section 246 was 

somehow undermined. 

The plaintiffs go astray by misapprehending Congress's 

intended role under Section 246. The plaintiffs envision a pro- 

cess in which Congress was to be the sole decisionmaker regarding 

laboratory closures, a process in which the Secretary of Defense 

was (evidently) to play no role whatsoever. In this account, 

Congress wished to decide which military laboratories to close on 

a wflexible,w "lab-by-labw basis (pp. 23, 29, 31-32), a goal that 



was defeated when military laboratories were drawn into the 

machinery of the Base Closure Act. 

This vision of Congress's role simply has no foundation in 

the provisions or legislative history of Section 246. Section 

246 does not purport to exclude the Secretary of Defense from the 

decisionmaking process; to the contrary, Section 246(f) provides 

for the Lab Commission's report to be sent to the Secretary 

himself in the first instance. Neither does Section 246 cast 

Congress in the role of making wflexible,tt "lab-by-labn closure 

decisions. The legislative history of Section 246 merely states 

that Congress wanted the Lab Commission to provide a "critical 

assessmentw of the Secretary's laboratory reorganization plans 

and to "suggest alternative actions for congressional considera- 

tion." H. Conf. Rep. No. 923, lOlst Cong., 2d Sess. 564 (1990), 

reprinted in 1990 U.S. Code Cong. & Admin. News 3135-36. 

Congress simply wished to be in a position to make an informed 

response to the Secretary's reorganization plans. And for the 

reasons indicated above, allowing military laboratories to be 

selected for closure under the Base Closure Act in no way 

obstructed that goal. 

4. The plaintiffs also argue (pp. 16-18) that the decision- 

making process for closing military laboratories is inherently 

different from that for closing other military installations. 7 

They therefore claim (p. 17) that the I1essential underpinnings of 

For reasons that are unclear, this argument appears in the 
appellants1 Statement of Facts, rather than in the Argument 
section of their brief. 



the Base Closure Commissionfs processes in dealing with bases 

were totally inapplicable to labs." This claim, far from being 

"undisputedtt (p. 17) , is wrong. 
The plaintiffs argue (p. 16) that military laboratories 

require specialized study because, unlike other military 

installations, they "have unique missions and are staffed by 

personnel with scientific and technological expertise." Apart 

from citing their own complaint, they offer no support for this 

supposed distinction, and none exists. To suggest that military 

installations other than laboratories, such as nuclear submarine 

bases or intercontinental ballistic missile sites, lack Ifunique 

missionsM or scientifically or technologically expert personnel 

is obviously incorrect. In any event, even if the distinction 

were a real one, it simply would support a decision to establish 

a Lab Commission to study military laboratories -- not a 
determination that the Base Closure Commission was ill-equipped 

to study (or legally precluded from considering) military 

laboratories for closure. 

In a related vein, the plaintiffs point to the fact (pp. 

17-18) that the Secretary of Defense's force structure plan, 

d.eveloped to govern the selection of installations under the Base 

Closure Act (Act SS 2903(a), (b)), did not refer to military 

laboratories or research and development. But the force 

structure plan -- or, more precisely, the unclassified summary of 



the plan on which the plaintiffs rely8 -- was not intended to 
exhaustively list every domestic military installation by type 

and to explain its role, if any, in the national defense 

structure during the next six years. Rather, most of the summary 

is devoted to a military threat assessment and overseas basing 

needs. See Base Closure Commission Report, Appendix B. The 

section on anticipated force structure generally describes 

expected future reductions in strategic and conventional forces. 

The plan simply notes that fewer army divisions, navy ships, 

carriers and carrier air wings and Air Force tactical fighter 

wings will exist by FY 1995 than in FY 1990. It does not detail 

how many military installations, such as air force bases, army 

depots and naval shipyards -- installations obviously subject to 
the Base Closure Act -- will be required. That military labora- 

tories are also not specifically mentioned does not in any way 

suggest that they were not intended to be considered, or were not 

suited for consideration, by the Secretary and Base Closure 

Commission. 

Finally, the plaintiffs cite a brief passage from the Navy's 

1991 base closure recommendations (p. 18) as a supposed 'Icon- 

cessionm8 that the criteria adopted by the Secretary of Defense 

for closing military installations were inapplicable to military 

laboratories. The passage seized on by the plaintiffs is a frag- 

The actual force structure plan is a classified document 
and is not publicly available. The appellants cite an unclassi- 
fied summary of the plan, which the Base Closure Commission 
reproduced as Appendix B in the Commissionls 1991 report. 



ment taken out of context from a more extensive discussion, and 

9 
when it is placed in context, the ~~concessionw disappears. 

5. As the foregoing discussion shows, placing military 

laboratories under the concurrent jurisdiction of the Base 

Closure Act and Section 246 results in a perfectly sensible and 

workable statutory scheme, one that does not compromise either of 

the two statutes. In contrast, the plaintiffsf reading of Sec- 

tion 246 seriously and unjustifiably interferes with the goal of 

Congress and the Executive Branch to create a less expensive, 

more efficient military establishment. 

The Base Closure Act is a landmark measure designed to 

produce the timely closure and realignment of unneeded military 

9 The relevant portion of the Navy report is reproduced in 
the Defendantsf Memorandum in Opposition to Plaintiffsf Motion 
for Summary Judgment, Attachment 4 (Aug. 27, 1993) (Docket Entry 
16). The report explains that a Navy Research, Development, Test 
and Evaluation ("RDT&EN) Facilities Consolidation Working Group 
studied 76 RDTtE activities, including Navy laboratories. The 
passage relied on by the appellants states that, because RDT&E 
activities have unique aspects allowing them to perform a 
specific range of functions, they could not all be evaluated for 
possible closure or realignment against each other. In other 
words, analyzing different kinds of laboratories against each 
other for possible closure or realignment was like comparing 
apples and oranges. 

What the appellants fail to explain is that the Navy 
therefore divided the activities along mission lines into five 
separate categories for evaluation: Corporate Laboratories, Naval 
Air Warfare Centers, Naval Command, Control and Ocean Surveil- 
lance Centers, Naval Surface Warfare Centers, and Naval Undersea 
Warfare Centers. Each category was subdivided into functional 
groups, similar enough to compare with each other. After 
determining whether excess capacity existed, the Navy then 
applied the eight selection criteria to facilities within each 
group. Thus, far from acknowledging that the selection criteria 
did not apply to RDT&E facilities, the Navy properly applied them 
to those installations, as it did to installations other than 
military laboratories. 



installations. Its purpose is to streamline the Nation's 

domestic military force structure in the post-Cold War era, to 

save taxpayers billions of dollars, and to break the political 

log jam between the Executive Branch and Congress over the 

closure of domestic military installations, a log jam embodied in 

10 U.S.C. 5 2687. 

Closing unneeded military laboratories is an important part 

of this effort, for the military laboratory system constitutes a 

significant part of DoDts overall domestic military structure. 

In 1991 alone, DoDfs military laboratories spent $6.5 billion and 

employed nearly 60,000 people, including over 26,000 scientists 

and engineers. Lab Commission Report, p. ES-1. If the plain- 

tiffsf view of Section 246 were correct, this vast commitment of 

money and resources would be altogether exempt from the Base 

Closure Act, insulated from serious restructuring by 10 U.S.C. 

S 2687, at the same time that every other component of the 

Nation's domestic military structure was being rigorously cut 

back under the Base Closure Act. 

It simply would make no sense for Congress to exempt mili- 

tary laboratories from the overall belt-tightening that the Base 

Closure Act was designed to effect. The result of such an 

exemption not only would be to delay potentially significant 

savings, but also to produce an imbalance between the military 

laboratory system and the rest of the Nation's military force 

structure. Simply put, a military laboratory system designed for 

the expanded military structure of the 1980ts makes no sense for 



the smaller military structure of the 1990's and beyond. Yet if 

the plaintiffst claims were accepted, that is precisely what 

would result. The plaintiffs face a heavy burden in arguing that 

Congress intended this result, and they have not come close to 

satisfying that burden. 

C. The Government's Interpretation of the 
Statute Is Consistent With Principles of 
Statutory Construction 

Finally, the plaintiffs invoke various maxims of statutory 

construction, all of which are said to be confounded by the 

district courtls decision. The plaintiffs rely on two rules of 

construction in particular. The first is that an interpretation 

that harmonizes different statutory provisions should prevail 

over an interpretation that places the provisions in conflict. 

The second is that when two statutory provisions address the same 

subject, to the extent they are inconsistent, the more specific 

provision controls over the more general one. Neither of these 

maxims, however, offers the plaintiffs any assistance. 

In invoking the first maxim, the plaintiffs assume that the 

statutory construction adopted by the Secretary of Defense and 

the Base Closure Commission creates a conflict between the Base 

Closure Act and Section 246. That assumption is simply wrong. 

Interpreting the Base Closure Act and Section 246 to cover 

military laboratories does not place the two statutory schemes in 

conflict. To the contrary, as the foregoing discussion has 

shown, the two schemes coexist perfectly well. And the plain- 

tiffs' contrary interpretation "harmonizesn the two schemes 



simply by discarding one scheme in favor of the other -- hardly a 
satisfactory solution. 

The second maxim is inapposite because, like the first, it 

wrongly assumes that there is a conflict to be overcome between 

the Base Closure Act and section 246. It is also inapposite for 

another, independent reason: Section 246 cannot meaningfully be 

said to be "more specificn than the Base Closure Act in an 

overall sense. In one respect, to be sure, Section 246 arguably 

is more specific: it is limited to military laboratories, while - 

the Base Closure Act applies to all military installations. In 

another, equally important respect, however, the Base Closure Act 

is more specific: its subject matter is limited to closures, 

while the subject matter of Section 246 encompasses a far wider 

range of administrative actions and reforms, such as conversion 

of military laboratories to "GOCOtt (government-owned, contractor- 

operated) labs. With respect to the specific issue at hand -- 
the closure of military laboratories -- each of the two statutory 
schemes is more specific in one respect and more general in 

another.   he maxim that specific provisions prevail over general 

ones offers no guidance in these circumstances. 



CONCLUSION 

For the foregoing reasons, the judgment of the district 

court should be affirmed. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

MICHAEL R. STILES 
United States Attornev 
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SCOTT R. McINTOSH 
Attorneys, ADDellate Staff 
Room 3617, Civil Division 
De~artment of Justice 
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STATUTORY ADDENDUM 



Section 246, National Defense Authorization A c t  for Fiscal Year 
1991, Pub. L. No. 510, 104 Stat. 1519 (1990): 

Advisory Commission on Consolidation and Conversion of Defense 
Research and Development Laboratories 

(a) Establishment.--There is established a commission to be 
known as the wCommission on the Consolidation and Conversion of 
Defense Research and Development LaboratoriesN (hereinafter in 
this section referred to as the nCommissionn). 

(b) Duties.--(l) The Commission shall conduct a study to 
determine the feasibility and desirability of various means to 
improve the operation of laboratories of the Department of 
Defense. 

(2) In conducting the study described in this subsection, 
the Commission shall-- 

(A) consider such means as-- 

(i) conversion of some or all such laboratories to 
Government-owned, contractor-operated laboratories; 

(ii) modification of the missions and functions of some or 
all such laboratories; and 

(iii) consolidation or closure of some or all such 
laboratories; and 

(B) determine-- 

(i) the short-term costs and long-term cost savings that are 
likely to result from such consolidation, closure, or conversion; 
and 

(ii) a proposed schedule for each consolidation, closure, or 
conversion of a laboratory considered appropriate by the 
commission. 

(c) Composition.--(l) The Commission shall be composed of 13 
members, as follows: 

(A) The Director of Defense Research and Engineering who 
shall be the chairman of the Commission. 

(B) Six members appointed by the Secretary of Defense from 
among officers and employees of the Federal Government, including 
at least one director of a research and development laboratory of 
each military department. 



(C) Six members appointed by the Secretary from among 
persons in the private sector. 

(2) The Secretary of Defense shall make all appointments 
u.nder subparagraphs (B) and (C) of paragraph (1) within 60 days 
a.fter the date of the enactment of this Act. 

(3) Members shall be appointed for the life of the 
Commission. Any vacancy in the Commission shall not affect its 
powers, but shall be filled in the same manner as the original 
appointment. 

(d) Meetings; quorum.--(l) The Commission shall convene its 
first meeting within 15 days after the first date on which all 
members of the Commission have been appointed. Thereafter, the 
Commission shall meet at the discretion of its Chairman or at the 
call of a majority of its members. 

(2) Seven members of the Commission shall constitute a 
quorum, but a lesser number may hold hearings. 

(8) Compensation of members; travel expenses.--(l) Each 
member of the Commission who is not an officer or employee of the 
Federal Government shall be compensated at a rate equal to the 
daily equivalent of the annual rate of basic pay prescribed for 
grade GS-18 of the General Schedule under section 5332 of title 
5, United States Code, for each day (including travel time) 
during which such member is engaged in the performance of the 
duties of the Commission. All members of the Commission who are 
officers or employees of the United States shall serve without 
compensation in addition to that received for their services as 
officers or employees of the United States. 

(2) The members of the Commission shall be allowed travel 
expenses, including per diem in lieu of subsistence, at rates 
authorized for employees of agencies under subchapter I of 
chapter 57 of title 5, United States Code, while away the 
Commission shall not affect its powers, but shall be filled in 
the same manner as the original appointment. 

(3) Any Federal Government employee may be detailed to the 
Commission without reimbursement, and such detail shall be 
without interruption or loss of civil service status or 
privilege. 

(f) Report to Secretary.--Not later than September 30, 1991, 
the Commission shall submit to the Secretary a report containing 
the Commission's recommendations regarding the matters considered 
and determined by the Commission pursuant to subsection (b). 



(g) Report by Secretary.--Not later than 30 days after the 
date of the submission of the report pursuant to subsection (f), 
the Secretary shall transmit such report to each House of the 
Congress, together with any comments that the Secretary considers 
appropriate. 

(h) Termination.--The Commission shall terminate 90 days 
after the date on which the Commission submits its report to the 
Secretary pursuant to subsection (g) . 



Defense Base Closure and Realignment Act of 1990, Pub. L. No. 
510, 55 2901-2910, 104 Stat. 1808 (1990), as amended: 

Sec. 2901. Short Title and Purpose 

(a) Short Title.--This part may be cited as the "Defense 
Base Closure and Realignment Act of 199O1I. 

(b) Purpose.--The purpose of this part is to provide a fair 
process that will result in the timely closure and realignment of 
military installations inside the United States. 

Sec. 2902. The Commission 

(a) Establishment.--There is established an independent 
commission to be known as the "Defense Base Closure and 
Realignment Commissionw. 

(b) Duties.--The Commission shall carry out the duties 
specified for it in this part. 

(c) Appointment.--(l)(A) The Commission shall be composed of 
eight members appointed by the President, by and with the advise 
and consent of the Senate. 

(B) The President shall transmit to the Senate the 
nominations for appointment to the Commission-- 

(i) by no later than January 3, 1991, in the case of members 
of the Commission whose terms will expire at the end of the first 
session of the 102nd Congress; 

(ii) by nb later than January 25, 1993, in the case of 
members of the Commission whose terms will expire at the end of 
the first session of the 103rd Congress; and 

(iii) by no later than January 3, 1995, in the case of 
members of the Commission whose terms will expire at the end of 
the first session of the 104th Congress. 

(C) If the President does not transmit to Congress the 
nominations for appointment to the Commission on or before the 
date specified for 1993 in clause (ii) of subparagraph (B) or for 
1995 in clause (iii) of such subparagraph, the process by which 
military installations may be selected for closure or realignment 
under this part with respect to that year shall be terminated. 



(2) In selecting individuals for nominations for 
appointments to the Commission, the President should consult 
with-- 

(A) the Speaker of the House of Representatives concerning 
the appointment of two members; 

(B) the majority leader of the Senate concerning the 
appointment of two members; 

(C) the minority leader of the House of Representatives 
concerning the appointment of one member; and 

(D) the minority leader of the Senate concerning the 
appointment of one member. 

(3) At the time the President nominates individuals for 
appointment to the Commission for each session of Congress 
referred to in paragraph (l)(B), the President shall designate 
one such individual who shall serve as Chairman of the 
Commission. 

(d) Terms.--(l) Except as provided in paragraph (2), each 
member of the Commission shall serve until the adjournment of 
Congress sine die for the session during which the member was 
appointed to the Commission. 

(2) The Chairman of the Commission shall serve until the 
confirmation of a successor. 

(e) Meetings.--(l) The Commission shall meet only during 
calendar years 1991, 1993, and 1995. 

(2)(A) Each meeting of the Commission, other than meetings 
in which classified information is to be discussed, shall be open 
to the public. 

(B) All the proceedings, information, and deliberations of 
the Commission shall be open, upon request, to the following: 

(i) The Chairman and the ranking minority party member of 
the Subcommittee on Readiness, Sustainability, and Support of the 
Committee on Armed Services of the Senate, or such other members 
of the Subcommittee designated by such Chairman or ranking 
minority party member. 

(ii) The Chairman and the ranking minority party member of 
the Subcommittee on Military Installations and Facilities of the 
Committee on Armed Services of the House of Representatives, or 
such other members of the Subcommittee designated by such 
Chairman or ranking minority party member. 



(iii) The Chairmen and ranking minority party members of the 
Subcommittees on Military Construction of the Committees on 
Appropriations of the Senate and of the House of Representatives, 
or such other members of the Subcommittees designated by such 
Chairmen or ranking minority party members. 

(f) Vacancies.--A vacancy in the Commission shall be filled 
in the same manner as the original appointment, but the 
individual appointed to fill the vacancy shall serve only for the 
unexpired portion of the term for which the individual's 
predecessor was appointed. 

(g) Pay and travel expenses.--(l)(A) Each member, other than 
the Chairman, shall be paid at a rate equal to the daily 
equivalent of the minimum annual rate of basic pay payable for 
level IV of the Executive Schedule under section 5315 of title 5, 
United States Code, for each day (including travel time) during 
which the member is engaged in the actual performance of duties 
vested in the Commission. 

(B) The Chairman shall be paid for each day referred to in 
subparagraph (A) at a rate equal to the daily equivalent of the 
minimum annual rate of basic pay payable for level I11 of the 
Executive Schedule under section 5314 of title 5 ,  United States 
Code. 

(2) Members shall receive travel expenses, including per 
diem in lieu of subsistence, in accordance with sections 5702 and 
5703 of title 5 ,  United States Code. 

(h) Director of staff.--(l) The Commission shall, without 
regard to section 5311(b) of title 5, United States Code, appoint 
a Director who has not served on active duty in the Armed Forces 
or as a civilian employee of the Department of Defense during the 
one-year period preceding the date of such appointment. 

(2) The Director shall. be paid at the rate of basic pay 
payable for level IV of the Executive Schedule under section 5315 
of title 5, United States Code. 

(i) Staff.--(l) Subject to paragraphs (2) and (3), the 
Director, with the approval of the Commission, may appoint and 
fix the pay of additional personnel. 

(2) The Director may make such appointments without regard 
to the provisions of title 5, United States Code, governing 
appointments in the competitive service, and any personnel so 
appointed may be paid without regard to the provisions of chapter 
51 and subchapter I11 of chapter 53 of that title relating to 
classification and General Schedule pay rates, except that an 
individual so appointed may not receive pay in excess of the 



annual rate of basic pay payable for GS-18 of the General 
Schedule. 

( 3 ) ( A )  Not more than one-third of the personnel employed by 
or detailed to the Commission may be on detail from the 
Department of Defense. 

(B)(i) Not more than one-fifth of the professional analysts 
of the Commission staff may be persons detailed from the 
Department of Defense to the Commission. 

(ii) No person detailed from the Department of Defense to 
the Commission may be assigned as the lead professional analyst 
with respect to a military department or defense agency. 

(C) A person may not be detailed from the Department of 
Defense to the Commission if, within 12 months before the detail 
is to begin, that person participated personally and 
substantially in any matter within the Department of Defense 
concerning the preparation of recommendations for closures or 
realignments of military installations. 

(D) No member of the Armed Forces, and no officer or 
employee of the Department of Defense, may-- 

(i) prepare any report concerning the effectiveness, 
fitness, or efficiency of the performance on the staff of the 
Commission of any person detailed from the Department of Defense 
to that staff; 

(ii) review the preparation of such a report; or 

(iii) approve or disapprove such a report. 

(4) Upon request of the Director, the head of any Federal 
department or agency may detail any of the personnel of that 
department or agency to the Commission to assist the Commission 
in carrying out its duties under this part. 

( 5 )  The Comptroller General of the United States shall 
provide assistance, including the detailing of employees, to the 
Commission in accordance with an agreement entered into with the 
Commission. 

(6) The following restrictions relating to the personnel of 
the  omm mission shall apply during 1992 and 1994: 

(A) There may not be more than 15 persons on the staff at 
any one time. 



(B) The staff may perform only such functions as are 
necessary to prepare for the transition to new membership on the 
Commission in the following year. 

(C) NO member of the Armed Forces and no employee of the 
Department of Defense may serve on the staff. 

( j )  Other authority.--(l) The Commission may procure by 
contract, to the extent funds are available, the temporary or 
intermittent services of experts or consultants pursuant to 
section 3109 of title 5, United States Code. 

(2) The Commission may lease space and acquire personal 
property to the extent funds are available. 

(k) Funding.--(I) There are authorized to be appropriated to 
the Commission such funds as are necessary to carry out its 
duties under this part. Such funds shall remain available until 
expended. 

(2) If no iunds are appropriated to the Commission by the 
end oi the second session of the lOlst Congress, the Secretary of 
Defense may transfer, for fiscal year 1991, to the Commission 
funds from the Department of Defense Base Closure Account 
established by section 207 of Public Law 100-526. such funds 
shall remain available until expended. 

(1) Termination.--The Commission shall terminate on December 
31, 1995. 

(n) Prohibition against restricting communications.--Section 
1034 of title 10, United States Code, shall apply with respect to 
communications with the Commission. 

Sec. 2903. Procedure for making recommendations for base closures 
and realignments 

(a) Force-structure plan.--(l) As part of the budget 
justification documents submitted to Congress in support of the 
budget for the Department of Defense for each of the fiscal years 
1992, 1994, and 1996, the Secretary shall include a 
force-structure plan for the Armed Forces based on an assessment 
by the Secretary of the probable threats to the national security 
during the six-year period beginning with the fiscal year for 
which the budget request is made and of the anticipated levels of 
funding that will be available for national defense purposes 
during such period. 



(2) Such plan shall include, without any reference (directly 
or indirectly) to military installations inside the United States 
that may be closed or realigned under such plan-- 

(A) a description of the assessment referred to in paragraph 
(1) ; 

(B) a description (i) of the anticipated force structure 
during and at the end of each such period for each military 
department (with specifications of the number and type of units 
in the active and reserve forces of each such department), and 
(ii) of the units that will need to be forward based (with a 
justification thereof) during and at the end of each such period; 
and 

(C) a description of the anticipated implementation of such 
force-structure plan. 

(3) The Secretary shall also transmit a copy of each such 
force-structure plan to the Commission. 

(b) Selection criteria.--(l) The Secretary shall, by no 
later than December 31, 1990, publish in the Federal Register and 
transmit to the congressional defense committees the criteria 
proposed to be used by the Department of Defense in making 
recommendations for the closure or realignment of military 
installations inside the United States under this part. The 
Secretary shall provide an opportunity for public comment on the 
proposed criteria for a period of at least 30 days and shall 
include notice of that opportunity in the publication required 
under the preceding sentence. 

(2)(A) The Secretary shall, by no later than February 15, 
1991, publish in the Federal Register and transmit to the 
congressional defense committees the final criteria to be used in 
making recommendations for the closure or realignment of military 
installations inside the United States under this part. Except 
as provided in subparagraph (B), such criteria shall be the final 
criteria to be used, along with the force-structure plan referred 
to in subsection (a), in making such recommendations unless 
disapproved by a joint resolution of Congress enacted on or 
before March 15, 1991. 

(B) The Secretary may amend such criteria, but such 
amendments may not become effective until they have been 
published in the Federal Register, opened to public comment for 
at least 30 days, and then transmitted to the congressional 
defense committees in final form by no later than January 15 of 
the year concerned. Such amended criteria shall be the final 
criteria to be used, along with the force-structure plan referred 
to in subsection (a), in making such recommendations unless 



disapproved by a joint resolution of Congress enacted on or 
before February 15 of the year concerned. 

(c) DOD recommendations.--(l) The Secretary may, by no later 
than April 15, 1991, March 15, 1993, and March 1, 1995, publish 
in the Federal Register and transit to the congressional defense 
committees and the Commission a list of the military 
installations inside the United States that the Secretary 
recommends for closure or realignment on the basis of the 
force-structure plan and the final criteria referred to in 
subsection (b)(2) that are applicable to the year concerned. 

(2) The Secretary shall include, with the list of 
recommendations published and transmitted pursuant to paragraph 
(I), a summary of the selection process that resulted in the 
recommendation for each installation, including a justification 
for each recommendation. The Secretary shall transmit the 
matters referred to in the preceding sentence not later than 7 
days after the date of the transmittal to the congressional 
defense committees and the Commission of the list referred to in 
paragraph (1) . 

(3) In considering military installations for closure or 
realignment, the Secretary shall consider all military 
installations inside the United States equally without regard to 
whether the installation has been previously considered or 
proposed for closure or realignment by the Department. 

( 4 )  In addition to making all information used by the 
Secretary to prepare the recommendations under this subsection 
available to Congress (including any committee or member of 
Congress), the Secretary shall also make such information 
available to the Commission and the Comptroller General of the 
United States. 

( 5 ) ( A )  Each person referred to in subparagraph (B), when 
submitting information to the Secretary of Defense or the 
commission concerning the closure or realignment of a military 
installation, shall certify that such information is accurate and 
complete to the best of that person's knowledge and belief. 

(B) Subparagraph (A) applies to the following persons: 

(i) The Secretaries of the military departments. 

(ii) The heads of the Defense Agencies. 

(iii) Each person who is in a position the duties of which 
include personal and substantial involvement in the preparation 
and submission of information and recommendations concerning the 
closure or realignment of military installations, as designated 
in regulations which the Secretary of Defense shall prescribe, 



regulations which the Secretary of each military department shall 
prescribe for personnel within that military department, or 
regulations which the head of each Defense Agency shall prescribe 
for personnel within that Defense Agency. 

(6) Any information provided to the Commission by a person 
described in paragraph ( 5 ) ( B )  shall also be submitted to the 
Senate and the House or Representatives to be made available to 
the Members of the House concerned in accordance with the rules 
of that House. The information shall be submitted to the Senate 
and House of Representatives within 24 hours after the submission 
of the information to the Commission. 

(d) ~eview and recommendations by the commission.--(l) After 
receiving the recommendations from the Secretary pursuant to 
subsection (c) for any year, the Commission shall conduct public 
hearings on the recommendations. All testimony before the 
Commission at a public hearing conducted under this paragraph 
shall be presented under oath. 

( 2 ) ( A )  The Commission shall, by no later than July 1 of each 
year in which the Secretary transmits recommendations to it 
pursuant to subsection (c), transmit to the President a report 
containing the Commission's findings and conclusions based on a 
review and analysis of the recommendations made by the Secretary, 
together with the Commission's recommendations for closures and 
realignments of military installations inside the United States. 

(B) Subject to subparagraph (C), in making its 
recommendations, the Commission may make changes in any of the 
recommendations made by the Secretary if the Commission 
determines that the Secretary deviated substantially from the 
force-structure plan and final criteria referred to in subsection 
(c)(l) in making recommendations. 

(C) In the case of a change described in subparagraph (D) in 
the recommendations made by the Secretary, the Commission may 
make the change only if the Commission-- 

(i) makes the determination required by subparagraph (B); 

(ii) determines that the change is consistent with the 
force-structure plan and final criteria referred to in subsection 
(c) (1) ; 

(iii) publishes a notice of the proposed change in the 
Federal Register not less than 4 5  days before transmitting its 
recommendations to the President pursuant to paragraph (2); and 

(iv) conducts public hearings on the proposed change. 



(D) Subparagraph (C) shall apply to a change by the 
Commission in the Secretary's recommendations that would-- 

(i) add a military installation to the list of military 
installations recommended by the Secretary for closure; 

(ii) add a military installation to the list of military 
installations recommended by the Secretary for realignment; or 

0 

(iii) increase the extent of a realignment of a particular 
military installation recommended by the Secretary. 

(3) The Commission shall explain and justify in its report 
submitted to the President pursuant to paragraph (2) any 
recommendation made by the Commission that is different from the 
recommendations made by the Secretary pursuant to subsection (c). 
The Commission shall transmit a copy of such report to the 
congressional defense committees on the same date on which it 
transmits its recommendations to the President under paragraph 
(2) 

(4) After July 1 of each year in which the Commission 
transmits recommendations to the President under this subsection, 
the Commission shall promptly provide, upon request, to any 
Member of Congress information used by the Commission in making 
its recommendations. 

( 5 )  The Comptroller General of the United States shall-- 

(A) assist the Commission, to the extent requested, in the 
Commission's review and analysis of the recommendations made by 
the Secretary pursuant to subsection (c); and 

(B) by no later than April 15 of each year in which the 
Secretary makes such recommendations, transmit to the Congress 
and to the Commission a report containing a detailed analysis of 
the Secretary's recommendations and selection process. 

(8) Review by the President.--(l) The President shall, by no 
later than July 15 of each year in which the Commission makes 
recommendations under subsection (d), transmit to the Commission 
and to the Congress a report containing the President's approval 
or disapproval of the Commission's recommendations. 

(2) If the President approves all the recommendations of the 
Commission, the President shall transmit a copy of such 
recommendations to the Congress, together with a certification of 
such approval. 

(3) If the President disapproves the recommendations of the 
Commission, in whole or in part, the President shall transmit to 
the Commission and the Congress the reasons for that disapproval. 



The Commission shall then transmit to the President, by no later 
than August 15 of the year concerned, a revised list of 
recommendations for the closure and realignment of military 
installations. 

(4) If the President approves all of the revised 
recommendations of the Commission transmitted to the President 
under paragraph (3), the President shall transmit a copy of such 
revised recommendations to the Congress, together with a 
certification of such approval. 

(5) If the President does not transmit to the Congress an 
approval and certification described in paragraph (2) or (4) by 
September 1 of any year in which the Commission has transmitted 
recommendations to the President under this part, the process by 
which military installations may be selected for closure or 
realignment under this part with respect to that year shall be 
terminated. 

Sec. 2904. Closure and realignment of military installations 

(a) In general.--Subject to subsection (b), the Secretary 
shall-- 

(1) close all military installations recommended for closure 
by the Commission in each report transmitted to the Congress by 
the President pursuant to section 2903(e); 

(2) realign all military installations recommended for 
realignment by such Commission in each such report; 

(3) initiate all such closures and realignments no later 
than two years after the date on which the President transmits a 
report to the Congress pursuant to section 2903(e) containing the 
recommendations for such closures or realignments; and 

(4) complete all such closures and realignments no later 
than the end of the six-year period beginning on the date on 
which the President transmits the report pursuant to section 
2903(e) containing the recommendations for such closures or 
realignments. 

(b) Congressional disapproval.--(l) The secretary may not 
carry out any closure or realignment recommended by the 
Commission in a report transmitted from the President pursuant to 
section 2903(e) if a joint resolution is enacted, in accordance 
with the provisions of section 2908, disapproving such 
recommendations of the Commission before the earlier of-- 

(A) the end of the 45-day period beginning on the date on 
which the President transmits such report; or 



(B) the adjournment of Congress sine die for the session 
during which such report is transmitted. 

(2) For purposes of paragraph (1) of this subsection and 
subsections (a) and (c) of section 2908, the days on which either 
House of Congress is not in session because of an adjournment of 
more than three days to a day certain shall be excluded in the 
computation of a period. 

(a) In general.--(l) In closing or realigning any military 
installation under this part, the Secretary may-- 

(A) take such actions as may be necessary to close or 
realign any military installation, including the acquisition of 
such land, the construction of such replacement facilities, the 
performance of such activities, and the conduct of such advance 
planning and design as may be required to transfer functions from 
a military installation being closed or realigned to another 
military installation, and may use for such purpose funds in the 
Account or funds appropriated to the Department of Defense for 
use in planning and design, minor construction, or operation and 
maintenance; 

(B) provide-- 

(i) economic adjustment assistance to any community located 
near a military installation being closed or realigned, and 

(ii) community planning assistance to any community located 
near a military installation to which functions will be 
transferred as a result of the closure or realignment of a 
military installation, 

if the Secretary of Defense determines that the financial 
resources available to the community (by grant or otherwise) for 
such purposes are inadequate, and may use for such purposes funds 
in the Account or funds appropriated to the Department of Defense 
for economic adjustment assistance or community planning 
assistance; 

(C) carry out activities for the purposes of environmental 
restoration and mitigation at any such installation, and shall 
use for such purposes funds in the Account; 

(D) provide outplacement assistance to civilian employees 
employed by the Department of Defense at military installations 
being closed or realigned, and may use for such purpose funds in 
the Account or funds appropriated to the Department of Defense 
for outplacement assistance to employees; and 



(E) reimburse other Federal agencies for actions performed 
at the request of the Secretary with respect to any such closure 
or realignment, and may use for such purpose funds in the Account 
or funds appropriated to the Department of Defense and available 
for such purpose. 

(2) In carrying out any closure or realignment under this 
part, the Secretary shall ensure that environmental restoration 
of any property made excess to the needs of the Department of 
Defense as a result of such closure or realignment be carried out 
as soon as possible with funds available for such purpose. 

(b) Management and disposal of property.--(l) The 
Administrator of General Services shall delegate to the Secretary 
of Defense, with respect to excess and surplus real property and 
facilities located at a military installation closed or realigned 
under this part-- 

(A) the authority of the Administrator to utilize excess 
property under section 202 of the Federal Property and 
Administrative Services Act of 1949 (40 U.S.C. 483); 

(B) the authority of the ~dministrator to dispose of surplus 
property under section 203 of that Act (40 U.S.C. 484); 

(C) the authority of the Administrator to grant approvals 
and make determinations under section 13(g) of the Surplus 
Property Act of 1944 (50 U.S.C. App. 1622(g)); and 

(D) the authority of the Administrator to determine the 
availability of excess or surplus real property for wildlife 
conservation purposes in accordance with the Act of May 19, 1948 
(16 U.S.C. 667b). 

(2) (A) Subject to subparagraph (C) and paragraphs (3) , (4) , 
(5), and (6), the Secretary of Defense shall exercise the 
authority delegated to the Secretary pursuant to paragraph (1) in 
accordance with-- 

(i) all regulations in effect on the date of the enactment 
of this Act governing the utilization of excess property and the 
disposal of surplus property under the Federal Property and 
.Administrative services Act of 1949; and 

(ii) all regulations in effect on the date of the enactment 
of this Act governing the conveyance and disposal of property 
under section 13(g) of the Surplus Property Act of 1944 (50 
U.S.C. App. 1622(g)). 

(B) The Secretary, after consulting with the Administrator 
of General Services, may issue regulations that are necessary to 
carry out the delegation of authority required by paragraph (1). 



(C) The authority required to be delegated by paragraph (1) 
to the Secretary by the Administrator of General Services shall 
not include the authority to prescribe general policies and 
methods for utilizing excess property and disposing of surplus 
property. 

(D) The Secretary of Defense may transfer real property or 
facilities located at a military installation to be closed or - realigned under this part, with or without reimbursement, to a 
military department or other entity (including a nonappropriated 
fund instrumentality) within the Department of Defense or the 
Coast Guard. 

(E) Before any action may be taken with respect to the 
disposal of any surplus real property or facility located at any 
military installation to be closed or realigned under this part, 
the Secretary of Defense shall consult with the Governor of the 
State and the heads of the local governments concerned for the 
purpose of considering any plan for the use of such property by 
the local community concerned. 

( 3 ) ( A )  Not later than 6 months after the date of approval of 
the closure of a military installation under this part, the 
Secretary, in consultation with the redevelopment authority with 
respect to the installation, shall-- 

(i) inventory the personal property located at the 
installation; and 

(ii) identify the items (or categories of items) of such 
personal property that the Secretary determines to be related to 
real property and anticipates will support the implementation of 
the redevelopment plan with respect to the installation. 

(B) If no redevelopment authority referred to in 
subparagraph (A) exists with respect to an installation, the 
Secretary shall consult with-- 

(i) the local government in whose jurisdiction the 
installation is wholly located; or 

(ii) a local government agency or State government agency 
designated for the purpose of such consultation by the chief 
executive officer of the State in which the installation is 
located. 

(C) (i) Except as provided in subparagraphs (E) and (F) , the 
Secretary may not carry out any of the activities referred to in 
clause (ii) with respect to an installation referred to in that 
clause until the earlier of-- 



(I) one week after the date on which the redevelopment plan 
for the installation is submitted to the Secretary; 

(11) the date on which the redevelopment authority notifies 
the Secretary that it will not submit such a plan; 

(111) twenty-four months after the date of approval of the 
closure of the installation; or 

(IV) ninety days before the date of the closure of the 
installation. 

(ii) The activities referred to in clause (i) are activities 
relating to the closure of an installation to be closed under 
this part as follows: 

(I) The transfer from the installation of items of personal 
property at the installation identified in accordance with 
subparagraph (A) . 

(11) The reduction in maintenance and repair of facilities 
or equipment located at the installation below the minimum levels 
required to support the use of such facilities or equipment for 
nonmilitary purposes. 

(D) Except as provided in paragraph ( 4 ) ,  the Secretary may 
not transfer items of personal property located at an 
installation to be closed under this part to another 
installation, or dispose of such items, if such items are 
identified in the redevelopment plan for the installation as 
items essential to the reuse or redevelopment of the 
installation. 

(E) This paragraph shall not apply to any personal property 
located at an installation to be closed under this part if the 
property-- 

(i) is required for the operation of a unit, function, 
component,.weapon, or weapons system at another installation; 

(ii) is uniquely military in character, and is likely to 
have no civilian use (other than use for its material content or 
as a source of commonly used components); 

(iii) is not required for the reutilization or redevelopment 
of the installation (as jointly determined by the Secretary and 
the redevelopment authority); 

(iv) is stored at the installation for purposes of 
distribution (including spare parts or stock items); or 



(v)(I) meets known requirements of an authorized program of 
another Federal department or agency for which expenditures for 
similar property would be necessary, and (11) is the subject of a 
written request by the head of the department or agency. 

(F) Notwithstanding subparagraphs (C) (i) and (D) , the 
Secretary may carry out any activity referred to in subparagraph 
(C) (ii) or (D) if the Secretary determines that the carrying out 
of such activity is in the national security interest of the 
United States. 

( 4 ) ( A )  The Secretary may transfer real property and personal 
property located at a military installation to be closed under 
this part to the redevelopment authority with respect to the 
installation. 

(B) (i) (I) Except as provided in clause (ii) , the transfer of 
property under subparagraph (A)  may be for consideration at or 
below the estimated fair market value of the property transferred 
or without consideration. Such consideration may include 
consideration in kind (including goods and services), real 
property and improvements, or such other consideration as the 
Secretary considers appropriate. The Secretary shall determine 
the estimated fair market value of the property to be transferred 
under this subparagraph before carrying out such transfer. 

(11) The Secretary shall prescribe regulations that set 
forth guidelines for determining the amount, if any, of 
consideration required for a transfer under this paragraph. Such 
regulations shall include a requirement that, in the case of each 
transfer under this paragraph for consideration below the 
estimated fair market value of the property transferred, the 
Secretary provide an explanation why the transfer is not for the 
estimated fair market value of the property transferred 
(including an explanation why the transfer cannot be carried out 
in accordance with the authority provided to the Secretary 
pursuant to paragraph (1) or ( 2 )  ) . 

(ii) The transfer of property under subparagraph (A) shall 
be without consideration in the case of any installation located 
in a rural area whose closure under this part will have a 
substantial adverse impact (as determined by the Secretary) on 
the economy of the communities in the vicinity of the 
installation and on the prospect for the economic recovery of 
such communities from such closure. The Secretary shall 
prescribe in the regulations under clause (i)(II) the manner of 
determining whether communities are eligible for the transfer of 
property under this clause. 

(iii) In the case of a transfer under subparagraph (A) for 
consideration below the fair market value of the property 
transferred, the Secretary may recoup from the transferee of such 



property such portion as the Secretary determines appropriate of 
the amount, if any, by which the sale or lease of such property 
by such transferee exceeds the amount of consideration paid to 
the Secretary for such property by such transferee. The 
Secretary shall prescribe regulations for determining the amount 
of recoupment under this clause. 

(C)(i) The transfer of personal property under subparagraph 
(A) shall not be subject to the provisions of sections 202 and 
203 of the Federal Property and Administrative Services Act of 
1949 (40 U.S.C. 483, 484) if the Secretary determines that the 
transfer of such property is necessary for the effective 
implementation of a redevelopment plan with respect to the 
installation at which such property is located. 

(ii) The Secretary may, in lieu of the transfer of property 
referred to in subparagraph (A), transfer property similar to 
such property (including property not located at the 
installation) if the Secretary determines that the transfer of 
such similar property is in the interest of the United States. 

(D) The provisions of section 120(h) of the Comprehensive 
Environmental Response, Compensation, and Liability Act of 1980 
(42 U.S.C. 9620(h)) shall apply to any transfer of real property 
under this paragraph. 

(E) The Secretary may require any additional terms and 
conditions in connection with a transfer under this paragraph as 
such Secretary considers appropriate to protect the interests of 
the United States. 

(5)(A) Except as provided in subparagraph (B), the Secretary 
shall take such actions as the Secretary determines necessary to 
ensure that final determinations under subsection (b)(l) 
regarding whether another department or agency of the Federal 
Government has identified a use for any portion of a military 
installation to be closed under this part, or will accept 
transfer of any portion of such installation, are made not later 
than 6 months after the date of approval of closure of that 
installation. 

(B) The Secretary may, in consultation with the 
redevelopment authority with respect to an installation, postpone 
making the final determinations referred to in subparagraph (A) 
with respect to the installation for such period as the Secretary 
determines appropriate if the Secretary determines that such 
postponement is in the best interests of the communities affected 
by the closure of the installation. 

(6)(A) Except as provided in this paragraph, nothing in this 
section shall limit or otherwise affect the application of the 
provisions of the Stewart B. McXinney Homeless Assistance Act (42 



U.S.C. 11301 et seq.) to military installations closed under this 
part. 

(B)(i) Not later than the date on which the Secretary of 
Defense completes the determination under paragraph (5) of the 
transferability of any portion of an installation to be closed 
under this part, the Secretary shall-- 

(I) complete any determinations or surveys necessary to 
determine whether any building or property referred to in clause 
(ii) is excess property, surplus property, or unutilized or 
underutilized property for the purpose of the information 
referred to in section 501(a) of such Act (42 U.S.C. 11411(a)); 
and 

(11) submit to the Secretary of Housing and Urban 
Development information on any building or property that is so 
determined. 

(ii) The buildings and property referred to in clause (i) 
are any buildings or property located at an installation referred 
to in that clause for which no use is identified, or of which no 
Federal department or agency will accept transfer, pursuant to 
the determination of transferability referred to in that clause. 

(C) Not later than 60 days after the date on which the 
Secretary of Defense submits information to the Secretary of 
~ousing and Urban Development under subparagraph (B)(ii), the 
Secretary of ~ousing and Urban Development shall-- 

(i) identify the buildings and property described in such 
information that are suitable for use to assist the homeless; 

(ii) notify the Secretary of Defense of the buildings and 
property that are so identified; 

(iii) publish in the Federal Register a list of the 
buildings and property that are so identified, including with 
respect to each building or property the information referred to 
in section 501 (c) (1) (B) of such Act; and 

(iv) make available with respect to each building and 
property the information referred to in section 501(c)(l)(C) of 
such Act in accordance with such section 501(c)(l)(C). 

(D) Any buildings and property included in a list published 
under subparagraph (C)(iii) shall be treated as property 
available for application for use to assist the homeless under 
section 501(d) of such Act. 



(E) The Secretary of Defense shall make available in 
accordance with section 501(f) of such Act any buildings or 
property referred to in subparagraph (D) for which-- 

(i) a written notice of an intent to use such buildings or 
property to assist the homeless is received by the Secretary of 
Health and Human Services in accordance with section 501(d)(2) of 
such Act; 

(ii) an application for use of such buildings or property 
for such purpose is submitted to the Secretary of Health and 
Human Services in accordance with section 501(e)(2) of such Act; 
and 

(iii) the Secretary of Health and Human Services-- 

(I) completes all actions on the application in accordance 
with section 501(e) (3) of such Act; and 

(11) approves the application under section 501(e) of such 
Act. 

(F)(i) Subject to clause (ii), a redevelopment authority may 
express in writing an interest in using buildings and property 
referred to subparagraph (D), or use such buildings and property, 
in accordance with the redevelopment plan with respect to the 
installation at which such buildings and property are located as 
follows: 

(I) If no written notice of an intent to use such buildings 
or property to assist the homeless is received by the Secretary 
of Health and Human Services in accordance with section 501(d)(2) 
of such Act during the 60-day period beginninq on the date of the 
publication of the buildings- and property under subparagraph 
(C) (iii) . 

(XI) In the case of buildings and property for which such 
notice is so received, if no completed application for use of the 
buildings or property for such purpose is received by the 
Secretary of Health and Human Services in accordance with section 
50l(e)(2) of such Act during the 90-day period beginning on the 
date of the receipt of such notice. 

(111) In the case of buildings and property for which such 
application is so received, if the Secretary of Health and Human 
Services rejects the application under section 5Ol(e) of such 
Act. 

(ii) Buildings and property shall be available only for the 
purpose of permitting a redevelopment authority to express in 
writing an interest in the use of such buildings and property, or 
to use such buildings and property, under clause (i) as follows: 



(I) In the case of buildings and property referred to in 
clause (i)(I), during the one-year period beginning on the first 
day after the 60-day period referred to in that clause. 

(11) In the case of buildings and property referred to in 
clause (i)(II), during the one-year period beginning on the first 
day after the 90-day period referred to in that clause. 

(111) In the case of buildings and property referred to in 
clause (i)(III), during the one-year period beginning on the date 
of the rejection of the application referred to in that clause. 

(iii) A redevelopment authority shall express an interest in 
the use of buildings and property under this subparagraph by 
notifying the Secretary of Defense, in writing, of such an 
interest. 

(G)(i) Buildings and property available for a redevelopment 
authority under subparagraph (F) shall not be available for use 
to assist the homeless under section 501 of such Act while so 
available for a redevelopment authority. 

(ii) If a redevelopment authority does not express an 
interest in the use of buildings or property, or commence the use 
of buildings or property, under subparagraph (F) within the 
applicable time periods specified in clause (ii) of such 
subparagraph, such buildings or property shall be treated as 
property available for use to assist the homeless under section 
501 (a) of such Act. 

( 7 ) ( A )  Subject to subparagraph (C), the Secretary may 
contract with local governments for the provision of police 
services, fire protection services, airfield operation services, 
or other community services by such governments at military 
installations to be closed under this part if the Secretary 
determines that the provision of such services under such 
contracts is in the best interests of the Department of Defense. 

(B) The Secretary may exercise the authority provided under 
this paragraph without regard to the provisions of chapter 146 of 
title 10, United States Code. 

(C) The Secretary may not exercise the authority under 
subparagraph ( A )  with respect to an installation earlier than 180 
days before the date on which the installation is to be closed. 

(D) The Secretary shall include in a contract for services 
entered into with a local government under this paragraph a 
clause that requires the use of professionals to furnish the 
services to the extent that professionals are available in the 
area under the jurisdiction of such government. 



(c) Applicability of National Environmental Policy Act of 
1969.--(I) The provisions of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4321 et seq.) shall not apply to the 
actions of the President, the Commission, and, except as provided 
in paragraph (2), the Department of Defense in carrying out this 
part. 

(2)(A) The provisions of the National Environmental Policy 
Act of 1969 shall apply to actions of the Department of Defense 
under this part (i) during the process of property disposal, and 
(ii) during the process of relocating functions from a military 
installation being closed or realigned to another military 
installation after the receiving installation has been selected 
but before the functions are relocated. 

(B) In applying the provisions of the National Environmental 
Policy Act of 1969 to the processes referred to in subparagraph 
(A), the Secretary of Defense and the Secretary of the military 
departments concerned shall not have to consider-- 

(i) the need for closing or realigning the military 
installation which has been recommended for closure or 
realignment by the Commission; 

(ii) the need for transferring functions to any military 
installation which has been selected as the receiving 
installation; or 

(iii) military installations alternative to those 
recommended or selected. 

(3) A civil action for judicial review, with respect to any 
requirement of the National Environmental Policy Act of 1969 to 
the extent such Act is applicable under paragraph (2), of any act 
or failure to act by the Department of Defense during the 
closing, realigning, or relocating of functions referred to in 
clauses (i) and (ii) of paragraph (2) (A), may not be brought more 
than 60 days after the date of such act or failure to act. 

(d) Waiver.--The Secretary of Defense may close or realign 
military installations under this part without regard to-- 

(1) any provision of law restricting the use of funds for 
closing or realigning military installations included in any 
appropriations or authorization Act; and 

(2) sections 2662 and 2687 of title 10, United States Code. 

(e) Transfer authority in connection with payment of 
environmental remediation costs.--(l)(A) Subject to paragraph (2) 
of this subsection and section 120(h) of the Comprehensive 
Environmental Response, Compensation, and Liability Act of 1980 



(42 U.S.C. 9620(h)), the Secretary may enter into an agreement to 
transfer by deed real property or facilities referred to in 
subparagraph (B) with any person who agrees to perform all 
environmental restoration, waste management, and environmental 
compliance activities that are required for the property or 
facilities under Federal and State laws, administrative 
decisions, agreements (including schedules and milestones), and 
concurrences. 

(B) The real property and facilities referred to in 
subparagraph (A) are the real property and facilities located at 
an installation closed or to be closed under this part that are 
available exclusively for the use, or expression of an interest 
in a use, of a redevelopment authority under subsection (b)(6)(F) 
during the period provided for that use, or expression of 
interest in use, under that subsection. 

(C) The Secretary may require any additional terms and 
conditions in connection with an agreement authorized by 
subparagraph (A) as the Secretary considers appropriate to 
protect the interests of the United States. 

(2) A transfer of real property or facilities may be made 
under paragraph (1) only if the Secretary certifies to Congress 
that-- 

(A) the costs of all environmental restoration, waste 
management, and environmental compliance activities to be paid by 
the recipient of the property or facilities are equal to or 
greater than the fair market value of the property or facilities 
to be transferred, as determined by the Secretary; or 

(B) if such costs are lower than the fair market value of 
the property or facilities, the recipient of the property or 
facilities agrees to pay the difference between the fair market 
value and such costs. 

(3) As part of an agreement under paragraph (I), the 
Secretary shall disclose to the person to whom the property or 
facilities will be transferred any information of the Secretary 
regarding the environmental restoration, waste management, and 
environmental compliance activities described in paragraph (1) 
that relate to the property or facilities. The Secretary shall 
provide such information before entering into the agreement. 

( 4 )  Nothing in this subsection shall be construed to modify, 
alter, or amend the Comprehensive Environmental Response, 
Compensation, and Liability Act of 1980 (42 U.S.C. 9601 et seq.) 
or the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.). 

( 5 )  Section 330 of the National Defense Authorization Act 
for Fiscal Year 1993 (Public Law 102-484; 10 U.S.C. 2687 note) 



shall not apply to any transfer under this subsection to persons 
or entities described in subsection (a)(2) of such section 330. 

(6) The Secretary may not enter into an agreement to 
transfer property or facilities under this subsection after the 
expiration of the five-year period beginning on the date of the 
enactment of the National Defense Authorization Act for Fiscal 
Year 1994. 

Set. 2906. Account 

(a) In general.--(l) There is hereby established on the 
books of the Treasury an account to be known as the "Department 
of Defense Base Closure Account 1990" which shall be administered 
by the Secretary as a single account. 

(2) There shall be deposited into the Account-- 

(A) funds authorized for and appropriated to the Account; 

(B) any funds that the Secretary may, subject to approval in 
an appropriation Act, transfer to the Account from funds 
appropriated to the Department of Defense for any purpose, except 
that such funds may be transferred only after the date on which 
the Secretary transmits written notice of, and justification for, 
such transfer to the congressional defense committees; 

(C) except as provided in subsection (d), proceeds received 
from the transfer or disposal of any property at a military 
installation closed or realigned under this part; and 

(D) proceeds received after September 30, 1995, from the 
transfer or disposal of any property at a military installation 
closed or realigned under title I1 of the Defense Authorization 
Amendments and Base Closure and Realignment Act (Public Law 
100-526; 10 U.S.C. 2687 note). 

(b) Use of funds.--(l) The Secretary may use the funds in 
the Account only for the purposes described in section 2905 or, 
after September 30, 1995, for environmental restoration and 
property management and disposal at installations closed or 
realigned under title I1 of the Defense Authorization ~mendments 
and Base Closure and Realignment Act (Public Law 100-526; 10 
U.S.C. 2687 note). 

(2) When a decision is made to use funds in the Account to 
carry out a construction project under section 2905(a) and the 
cost of the project will exceed the maximum amount authorized by 
law for a minor military construction project, the Secretary 
shall notify in writing the congressional defense committees of 
the nature of, and justification for, the project and the amount 
of expenditures for such project. Any such construction project 



nay be carried out without regard to section 2802(a) of title 10, 
United States Code. 

(a) Reports.--(l)(A) NO later than 60 days after the end of 
each fiscal year in which the Secretary carries out activities 
under this part, the Secretary shall transmit a report to the 
congressional defense committees of the amount and nature of the 
deposits into, and the expenditures from, the Account during such 
fiscal year and of the amount and nature of other expenditures 
made pursuant to section 2905(a) during such fiscal year. 

(B) The report for a fiscal year shall include the 
following: 

(i) The obligations and expenditures from the Account during 
the fiscal year, identified by subaccount, for each military 
department and Defense Agency. 

(ii) The fiscal year in which appropriations for such 
expenditures were made and the fiscal year in which funds were 
obligated for such expenditures. 

(iii) Each military construction project for which such 
obligations.and expenditures were made, identified by 
installation and project title. 

(iv) A description and explanation of the extent, if any, to 
which expenditures for military construction projects for the 
fiscal year differed from proposals for projects and funding 
levels that were included in the justification transmitted to 
Congress under section 2907(1), or otherwise, for the funding 
proposals for the Account for such fiscal year, including an 
explanation of-- 

(I) any failure to carry out military construction projects 
that were so proposed; and 

(11) any expenditures for military construction projects 
that were not so proposed. 

(2) Unobligated funds which remain in the Account after the 
termination of the authority of the Secretary to carry out a 
closure or realignment under this part shall be held in the 
Account until transferred by law after the congressional defense 
committees receive the report transmitted under paragraph ( 3 ) .  

(3) No later than 60 days after the termination of the 
authority of the Secretary to carry out a closure or realignment 
under this part, the Secretary shall transmit to the 
congressional defense committees a report containing an 
accounting of-- 



(A) all the funds deposited inko and expended from the 
Account or otherwise expended under this part; and 

(B) any amount remaining in the Account. 

(a) Disposal or transfer of contnissary stores and property 
purchased with nonappropriated funds.--(l) If any real property 
or facility acquired, constructed, or improved (in whole or in 
part) with commissary store funds or nonapprowiated funds is 
transferred or disposed of in connection with the closure or 
realignment of a military installation under this part, a portion 
of the proceeds of the transfer or other disposal of property on 
that installation shall be deposited in the reserve account 
established under section 204(b)(4)(C) of the Defense 
~uthorization Amendments and Base Closure and Realignment Act (10 
U.S.C. 2687 note). 

(2) The amount so deposited shall be equal to the 
depreciated value of the investment made with such funds in the 
acquisition, construction, or improvement of that particular real 
property or facility. The depreciated value of the investment 
shall be computed in accordance with regulations prescribed by 
the Secretary of Defense. 

(3) The Secretary may use amounts in the account (in such an 
aggregate amount as is provided in advance in appropriation Acts) 
for the purpose of acquiring, constructing, and improving-- 

(A) commissary stores; and 

(B) real property and facilities for nonappropriated fund 
instrumentalities. 

(4) As used in this subsection: 

(A) The term mcommissary store fundsw means funds received 
from the adjustment of, or surcharge on, selling prices at 
comissary stores fixed under section 2685 of title 10, United 
States Code. 

(B) The term "nonappropriated fundsn means funds received 
from a nonappropriated fund instrumentality. 

(C) The term "nonappropriated fund instr~mentality'~ means an 
instrumentality of the United States under the jurisdiction of 
the Armed Forces (including the Army and Air Force Exchange 
Service, the Navy Resale and Services Support Office, and the 
Marine Corps exchanges) which is conducted for the comfort, 
pleasure, contentment, or physical or mental improvement of 
members of the Armed Forces. 



(e) Account exclusivei souras ef funds for envir6111~ental 
restoration projects.--Except for funds deposited into the 
Account under subsection (a), funds appropriated to the 
Department of Defense may not be used for purposes described in 
section 2905(a)(l)(C). The prohibition in this subsection shall 
expire upon the termination of the authority of the Secretary to 
carry out a closure or realignment under this part. 

See. 2907. Reports 

As part of the budget request for fiscal year 1993 and for 
each fiscal year thereafter for the Department of Defense, the 
Secretary shall transmit to the congressional defense committees 
of Congress-- 

(1) a schedule of the closure and realignment actions to be 
carried out under this part in the fiscal year for which the 
request is made and an estimate of the total expenditures 
required and cost savings to be achieved by each such closure and 
realignment and of the time period in which these savings are to 
be achieved in each case, together-with the Secretary's 
assessment of the environmental effects of such actions; and 

(2) a description of the military installations, including 
those under construction and those planned for construction, to 
which functions are to be transferred as a result of such 
closures and realignments, together with the Secretary's 
assessment of the environmental effects of such transfers. 

Sec. 2908, Congressional consideration of commission report 

(a) Terms of the resolution.--For purposes of section 
2904(b), the term "joint  resolution^ means only a joint 
resolution which is introduced within the 10-day period beginning 
on the date on which the President transmits the report to the 
Congress under section 2903(e), and-- 

(1) which does not have a preamble; 

(2) the matter after the resolving clause of which is as 
follows: "That Congress disapproves the recommendations of the 
Defense Base Closure and Realignment Commission as submitted by 

" the blank space being filled in with the the president on - , 
appropriate date; and 

(3) the title of which is as follows: ##Joint resolution 
disapproving the recommendations of the Defense Base Closure and 
Realignment Commission.". 

(b) Referral,--A resolution described in subsection (a) that 
is introduced in the House of Representatives shall be referred 
to the Committee on Armed Services of the House of 



Representatives. A resolution described in subsection (a) 
introduced in the Senate shall be referred to the Committee on 
Armed Services of the Senate. 

(a) Discharge.--If the committee to which a resolution 
described in subsection (a) is referred has not reported such 
resolution (or an identical resolution) by the end of the 20-day 
period beginning on the date on which the President transmits the 
report to the Congress undel; section 2903(e), such committee 
shall be, at the end of such period, discharged from further 
consideration of such resolution, and such resolution shall be 
placed on the appropriate calendar of the House involved. 

(d) Consideration.--(l) On or after the third day after the 
date on which the committee to which such a resolution is 
referred has reported, or has been discharged (under subsection 
(c)) from further consideration of, such a resolution, it is in 
order (even though a previous motion to the same effect has been 
disagreed to) for any Member of the respective House to move to 
proceed to the consideration of the resolution. A member may 
make the motion only on the day after the calendar day on which 
the Member announces to the House concerned the Member's 
intention to make the motion, except that, in the case of the 
House of Representatives, the motion may be made without such 
prior announcement if the motion is made by direction of the 
committee to which the resolution was referred. All points of 
order against the resolution (and against consideration of the 
resolution) are waived. The motion is highly privileged in the 
House of Representatives and is privileged in the Senate and is 
not debatable. The motion is not subject to amendment, or to a 
motion to postpone, or to a motion to proceed to the 
consideration of other business. A motion to reconsider the vote 
by which the motion is agreed to or disagreed to shall not be in 
order. If a motion to proceed to the consideration of the 
resolution is agreed to, the respective House shall immediately 
proceed to consideration of the joint resolution without 
intervening motion, order, or other business, and the resolution 
shall remain the unfinished business of the respective House 
until disposed of. 

(2) Debate on the resolution, and on all debatable motions 
and appeals in connection therewith, shall be limited to not more 
than 2 hours, which shall be divided equally between those 
favoring and those opposing the resolution. An amendment to the 
resolution is not in order. A motion further to limit debate is 
in order and not debatable. A motion to postpone, or a motion to 
proceed to the consideration of other business, or a motion to 
recommit the resolution is not in order. A motion to reconsider 
the vote by which the resolution is agreed to or disagreed to is 
not in order. 



(3) Immediately following the conclusicm 04 the-debate on a 
resolution described in subsection (a) and a single quorum call 
at the conclusion of the debate if requested in accordance with 
the rules of the appropriate House, the vote on final passage of 
the resolution shall occur. 

(4) Appeals from the decisions of the Chair relating to the 
application of the rules of the Senate or the House of 
~epresentatives, as the case may be, to the procedure relating to 
a resolution described in subsection (a) shall be decided without 
debate. 

(8) Consideration by other house.--(l) If, before the 
passage by one House of a resolution of that House described in 
subsection (a), that House receives from the other House a 
resolution described in subsection (a), then the following 
procedures shall apply: 

(A) The resolution of the other House shall not be referred 
to a committee and may not be considered in the House receiving 
it except in the case of final passage as provided in 
subparagraph (B) (ii) . 

(B) With respect to a resolution described in subsection (a) 
of the House receiving the resolution-- 

(i) the procedure in that House shall be the same as if no 
resolution had been received from the other House; but 

(ii) the vote on final passage shall be on the resolution of 
the other House. 

(2) Upon disposition of the resolution received from the 
other House, it shall no longer be in order to consider the 
resolution that originated in the receiving House. 

(f) ~ u l e s  of the  senate  and House.--This section is enacted 
by Congress-- 

(1) as an exercise of the rulemaking power of the Senate and 
House of Representatives, respectively, and as such it is deemed 
a part of the rules of each House, respectively, but applicable 
only with respect to the procedure to be followed in that House 
in the case of a resolution described in subsection (a), and it 
supersedes other rules only to the extent that it is inconsistent 
with such rules; and 

(2) with full recognition of the constitutional right of 
either House to change the rules (so far as relating to the 
procedure of that House) at any time, in the same manner, and to 
the same extent as in the case of any other rule of that House. 



Sec. 2909. Restriction on other Base Closure Authority 

(a) In general.--Except as provided in subsection (c), 
during the period beginning on the date of the enactment of this 
Act and ending on December 31, 1995, this part shall be the 
exclusive authority for selecting for closure or realignment, or 
for carrying out any closure or realignment of, a military 
installation inside the United States. 

(b) kestriction. - - ~ x c e ~ t  as provided in subsection (c) , none 
of the funds available to the Department of Defense may be used, 
other than under this part, during the period specified in 
subsection (a) -- 

(1) to identify, through any transmittal to the Congress or 
through any other public announcement or notification, any 
military installation inside the United States as an installation 
to be closed or realigned or as an installation under 
consideration for closure or realignment; or 

(2) to carry out any closure or realignment of a military 
installation inside the United States. 

(c) Exception.--Nothing in this part affects the authority 
of the Secretary to carry out-- 

(1) closures and realignments under title I1 of Public Law 
100-526; and 

(2) closures and realignments to which section 2687 of title 
10, United States Code, is not applicable, including closures and 
realignments carried out for reasons of national security or a 
military emergency referred to in subsection (c) of such section. 

Sec. 2910. Definitions 

As used in this part: 

(1) The term ltAccountv means the Department of Defense Base 
Closure Account 1990 established by section 2906(a)(1). 

(2) The term tmcongressional defense committees" means the 
Committees on Armed Services and the Committees on Appropriations 
of the Senate and of the House of Representatives. 

(3) The term mCommissionw means the Commission established 
by section 2902. 



(4) The term "milit2t.r~ krrstaEclatimH means a base,' camp, 
post, station, yard, center, homeport facility for any ship, or 
other activity under the jurisdiction of the Department of 
Defense, including any leased facility. Such term does not 
include any facility used primarily for civil works, rivers and 
harbors projects, flood control, or other projects not under the 
primary jurisdiction or control of the Department of Defense. 

(5) The term tvrealignmentw includes any action which both 
reduces and relocates functions and civilian personnel positions 
but does not include a reduction in force resulting from workload 
adjustments, reduced personnel or funding levels, or skill 
imbalances. 

(6) The term wSecretarywl means the Secretary of Defense. 

(7) The term Itunited Statesn means the 50 States, the 
District of Columbia, the Commonwealth of Puerto Rico, Guam, the 
Virgin Islands, American Samoa, and any other commonwealth, 
territory, or possession of the United States. 

(8) The term "date of approvalw, with respect to a closure 
or realignment of an installation, means the date on which the 
authority of Congress to disapprove a recommendation of closure 
or realignment, as the case may be, of such installation under 
this part expires. 

(9) The term "redevelopment authorityw, in the case of an 
installation to be closed under this part, means any entity 
(including an entity established by a State or local government) 
recognized by the Secretary of Defense as the entity responsible 
for developing the redevelopment plan with respect to the 
installation and for directing the implementation of such plan. 

(10) The term "redevelopment plann in the case of an 
installation to be closed under this part, means a plan that-- 

(A) is agreed to by the local redevelopment authority with 
respect to the installation; and 

(B) provides for the reuse or redevelopment of the real 
property and personal property of the installation that is 
available for such reuse and redevelopment as a result of the 
closure of the installation. 
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INTRODUCTION AND SUMMARY 

In their opening brief, plaintiffs showed that the district court erred in denying 

plaintiffs' motion for summary judgment because the plain language of the Base Closure Act 

and Lab Commission Act makes clear that the wrong commission took action under the 

wrong statute to close NAWC. In particular, plaintiffs showed that the Base Closure 

Commission -- established by Congress to deal with military bases, not labs, as part of an 

entirely different decision-making process than the Lab Commission would follow -- usurped 

the authority Congress specially vested in the Lab Commission to consider consolidation and 

closure of labs and to propose a schedule for any such consolidations or closures. By 

including labs in the Base Closure Process, the Base Closure Commission subverted 

Congress' intent that it would retain flexible decision-making authority to make decisions on 

the future of labs on a lab-by-lab basis, armed with the report containing recommendations 

on, among other things, consolidations and closures that it commissioned the Lab Commis- 

sion to provide. 

Nothing in the Government's response detracts from the conclusion that the 

district court erred when it denied plaintiffs' motion for summary judgment. Instead, the 

Government begs the pivotal question to which it has no response -- why would Congress 

have established the Lab Commission and directed it to consider consolidation or closure of 

labs and to determine a proposed schedule for such consolidation or closure -- which 

Congress would then consider on a flexible, case-by-case basis -- when, according to the 

Government, Congress supposedly intended that labs be dealt with by the Base Closure 

Commission and submitted to Congress on an all-or-nothing basis? 



Indeed, the Government's response, for the most part, ignores and asks this 

Court to ignore the fact that Congress enacted a discrete statutory scheme to deal with 

laboratories -- the Lab Commission Act. Thus, the Government, argues that "military 

laboratories fit squarely within the sweeping statutory definition of 'military installation', and 

therefore are subject to the Base Closure Act." Brief of Appellees at 15. Alternatively, the 

Government asserts that if labs are not military installations the Secretary of Defense may 

close them at will. The problem with both of these arguments is that they ignore the 

essential point of this case -- that the Lab Commission Act was passed and exists. 

To begin with, nothing in the definition of "military installation" in the Base 

Closure Act mandates the conclusion that labs, which are not expressly included in the list of 

facilities delineated in 5 2910(4), fall within the 2910(4) definition. In any event, the 

Government's irrelevant and ineffectual attempt to dissect the definition of "military installa- 

tion" ignores the law because no matter how broad a scope this definition is given, it cannot 

override the more specific grant of jurisdiction embodied in the Lab Commission Act. 

Likewise, the Government's alternative argument -- if labs do not come within the definition 

in Section 2910(4) then the Secretary of Defense may close them at will -- blissfully ignores 

the Lab Commission Act, which prevents any such arbitrary closures. 

When the Government finally focuses on the Lab Commission Act, the 

infirmities of its position are blatant. The Government first argues that "the text and 

legislative history of Section 246 say nothing about limiting the jurisdiction of .the Secretary 

of Defense or the Base Closure Commission under the Act," Response at 16. But this 

argument ignores the plain language of the Lab Commission Act by which Congress 



established a commission to consider, among other things, consolidation and closure of labs 

and to propose a schedule for such closure and consolidation to assist Congress in its 

decision-making on labs. 

The Government goes on to argue that the Lab Commission Act was designed 

to produce advice and the Base Closure Act was designed to produce results. This argument 

makes no sense. Both statutes were intended to produce results. Brief of Appellees at 29. 

The difference between the statutes is the decision-making authority retained by Congress in 

the Lab Commission Act that was subverted here. 

Finally, the Government argues that Section 246 does not provide for "flexi- 

ble," "lab-by-lab" decision making by Congress. Brief of Appellees at 32-33. This 

contention simply flies in the face of the Lab Commission Act and the legislative history and 

must be rejected. 

We shall elaborate on these points below and show that the Government's 

response merely confirms that this Court should reverse the district court and order that 

judgment in plaintiffs' favor be entered. 



ARGUMENT 

I. THE NAWC IS NOT A "MILITARY INSTALLATION" 
IN THE CONTEXT OF THE STATUTORY SCHEME 
DEALING WITH LABORATORIES. 

In their opening brief, plaintiffs demonstrated that labs such as NAWC do not 

come within the definition of "military installations" contained in Section 2910(4). Brief of 

Appellants at 35-36. In response, the Government makes two principal arguments: (1) the 

definition of "military installation" embraces labs; and (2) even if the language were unclear, 

the record of how the term has been employed administratively and legislatively, Brief of 

Appellees at 19, supports the broad interpretation advocated by the Government. Neither 

argument withstands scrutiny. 

To begin with, the supposedly catch-all language of $ 2910(4) relied on by the 

Government, (" . . . , or other activity under the jurisdiction of the Department of 

Defense. . . . "), must be read in the context of the type of facilities specifically denominated 

in $ 2910(4). Labs are not mentioned. The localities that are listed all are base-type 

facilities, in no way similar to labs. The phrase "or other activity under the jurisdiction of 

the Department of Defense" must therefore be read as including only such base-type 

facilities. Indeed, if the "other activity" language were read as broadly as the Government 

suggests, it would make the specific delineation of the bases, camps, etc., in $ 2910(4) 

totally redundant. 

Furthermore, Section 2910(4) must be read in conjunction with the Lab 

Commission Act. Because the Lab Commission Act specifically deals with issues involving 



labs, including consolidation and closure, the use of the general term "military installation" 

in the Base Closure Act does not overcome the specific grant of authority over consolidation 

and closure vested in the Lab Commission. Fourco Glass Co. v. Transmirra Products 

C O ~ . ,  353 U.S. 222, 228-29 (1957). 

The Government's contention that "[elven if the text were less clear, any 

uncertainty would be dispelled by the record of how the term has been employed, administra- 

tively and legislatively," Brief of Appellees at 19, is likewise unavailing. First of all, ;this 

Court -- not the Secretary of Defense or the Base Closure Commission -- has the final . 

authority on issues of statutory construction and must reject administrative constructions 

which are contrary to clear Congressional intent. Federal .Election Commission v. Demo- 

cratic Senatorial Cam~aign Committee, 454 U.S. 27, 32 (1981). - 

Moreover, the Government's argument that Congress has somehow endorsed 

the Secretary of Defense's and Base Closure Commission's interpretation of the scope of the 

Base Closure Act by supposedly carrying forward without modification the definition of 

military installation contained in the 1988 Base Closure Act blissfully ignores the very 

statutory action that is at issue here and that covers labs -- the Lab Commission Act. 

Congress quite clearly did not respond to the 1988 Base Closure Commission's decision to 

close a military lab by carrying forward the definition of military installation as applied to 

labs in 1988. Instead, Congress chose to establish a wholly discrete legislative scheme to 

deal with labs. 



Finally, the fact that Congress retroactively amended the definition of "military 

installation" to exclude "any facility used primarily for civil works, rivers and harbor 

projects, flood control, or other projects not under the primary jurisdiction or control of the 

Department of Defense," National Defense Authorization Act for Fiscal Years 1992 and 

1993, Pub. L. No. 102-190, 8 2821(h), 105 Stat. 1546 (1991), is of no comfort to the 

Government. To the contrary, the amendment only makes clear that Congress did not intend 

the definition in 8 2910(4) to be as broad as the Government suggests. Indeed, by the time it 

adopted the Army Corps of Engineers exclusion, Congress had no need likewise to amend 

the Base Closure Act to exclude labs, because -- unlike the facilities used primarily within 

the civil works function of the Army Corps of Engineers -- Congress had already expressly 

dealt with labs in the Lab Commission Act. That Act makes it clear that consolidation and 

closure of labs was to be dealt with by a process wholly discrete from the process enacted by 

Congress in the Base Closure Act. Certainly, Congress had no obligation to reiterate in an 

amended Base Closure Act that it really, reallv meant what it said when it passed the Lab 

Commission Act, and the Government's reliance on Commoditv Future Trading Comm'n v. 

Schor, 478 U.S. 833, 846 (1986), thus, makes no sense. 

11. THE FACT THAT LABS ARE NOT "MILITARY 
INSTALLATIONS" DOES NOT LEAD TO 
THE CONCLUSION THAT THE SECRETARY 
OF DEFENSE MAY CLOSE THEM AT WILL. 

The Government's contention that if labs are not "military installations" then 

the Department of Defense may close them at will, suffers from the same infirmity as its 

argument that labs are military installations -- the argument ignores the Lab Commission Act. 



Just as surely as the specific provisions in the Lab Commission Act governing closure and 

consolidation of labs prevail over the general provisions in the Base Closure Act, those same 

specific provisions prevail over the general language in 10 U.S.C. 8 125(a), which purports 

to give the Secretary of Defense general statutory authority to "provide more effective, 

efficient, and economical administration and operation, and to eliminate duplication, in the 

Department of Defense. " 

Here too, the Government's argument simply makes no sense. What possible 

reason could there be for Congress to set up the Lab Commission Act procedures, which 

culminate with flexible decision-making by Congress, if the Secretary of Defense retained 

untrammeled discretion to close labs? Obviously, Congress did not intend so ridiculous a 

result. 

m. THE BASE CLOSURE COMMISSION WAS WITHOUT 
JURISDICTION AND AUTHORITY TO 
REVIEW AND MAKE DECISIONS ABOUT 
DEFENSE LABS. 

In their opening brief, plaintiffs showed that the plain language of the Base 

Closure Act and the Lab Commission Act are dispositive of Congress' intent to create two 

separate mechanisms for dealing with bases on the one hand and labs on the other hand. In 

particular, plaintiffs showed that Congress created a statutory scheme by which the Lab 

Commission would thoroughly review and evaluate defense laboratories and submit its report 

@ the Secretary of Defense, who would transmit it to Congress, with any comments for 

flexible decision-making by Congress. In contrast, the Base Closure Commission would 

receive recommendations the Secretary of Defense and after holding hearings,' would 



transmit a report to the President, who, if he approved, would forward it to Congress for an 

all-or-nothing determination. 

Apparently aware that these wholly different decisional paths make clear that 

labs were not within the jurisdiction of the Base Closure Commission, the Government 

avoids this central point for much of its response. When the Government finally confronts 

the fact that Congress created a legislative scheme by which labs would be treated differ- 

ently, in almost every regard, from the way bases were treated, it offers no sensible 

explanation of why Congress would have established the Lab Commission if it supposedly 

intended that labs be dealt with by the Base Closure Commission. Instead, while conceding 

that the schemes are different, it makes the remarkable assertion that "[tlhe differences 

between the two schemes do not imply that Section 246 was directed at military laboratories, 

while the Base Closure Act was directed at other military installations," arguing that the 

difference "simply reflect the fact that Section 246 was designed to produce pdvie, while the 

Base Closure Act was designed to produce results. " Brief of Appellees at 29. 

This distinction is completely fallacious. Plainly, both statutes were designed 

to provide results. The Base Closure Commission was to make recommendations on base 

closures and the Lab Commission was to make recommendations on lab closures. Neither 

commission had authority to carry out those recommendations, and the recommendations of 

neither commission were binding absent Congressional approval. Thus, the Base Closure 

Commission's recommendations were of no greater force than the Lab Commission's 

recommendations. Indeed, the differences in the statutory schemes centers on Congress' 

decision-making authority under each. With respect to the Base Closure Commission's 



recommendations Congress retained only an all-or-nothing choice. With respect to labs, it 

retained flexible decision-making. There is no logical reason why Congress would have 

opted for this difference in its own decision-making processes if it had intended that labs be 

included in the base closure procedures. 

When the Government finally acknowledges the different decisional paths and 

attempts to reconcile them with its position (Brief of Appellees at 32-33), it falls back on the 

argument that if Congress were dissatisfied, it could "have acted legislatively to undo the 

damage." Id. at 32. However, the fact that Congress did not pass corrective legislation is 

evidence of nothing more than the fact that Congress, presented with a Hobson's choice by 

the improper inclusion of labs in the all-or-nothing base closure package, was unable to 

disturb the political compromise reached to deal with bases. That Congress chose not to 

upset this compromise does not mean that it intended that labs be dealt with by the Base 

Closure Commission. Indeed, it was exactly the Hobson's choice with which Congress was 

confronted that the Lab Commission process would have avoided had it not been disregarded. 

Next, the Government attempts to show that Congress did not retain "flexi- 

ble, " " lab-by-lab" decision-making authority. The Government asserts that plaintiffs 

"misapprehend[] Congress's intended role under Section 246." Brief of Appellees at 32. 

However, it is the Government that misunderstands the plain language of the Lab Commis- 

sion Act and plaintiffs' argument. First, plaintiffs do not argue that "the Secretary of 

Defense was (evidently) to play no role whatsoever." Ig. To the contrary, the Lab 

Commission Act provided that the Lab Commission was to submit its report to the Secretary 



of Defense and that the Secretary of Defense was to pass the report on to Congress with any 

comments. 

Second, as the Government concedes, (Brief of Appellees at 33), the 

legislative history demonstrates that "Congress wanted the Lab Commission to provide a 

'critical assessment' of the Secretary's laboratory reorganization plans and to 'suggest 

alternative actions for congressional consideration.'" Of course, if Congress had intended 

that labs be included in the Base Closure Commission's recommendation which Congress 

could only accept or reject en bloc, there would be no "alternative actions for congressional 

consideration." Clearly by conceding that Congress intended that it be able to consider 

"alternative actions" for labs, the Government has agreed that labs should not have been 

included in the Base Closure process. 

Finally, the Government's argument that because "the process of closing 

military installations takes far longer" than "the highly expedited procedure for selecting 

military installations," Brief of Appellees at 29, "[ilf the Lab Commission had concluded that 

some or all the military laboratories slated for closure should not be closed, Congress would 

ha.ve had ample opportunity to act on those views, and the Lab Commission's advisory 

function would have been fulfilled." u. at 30. Again, the Government's argument is wholly 

inconsistent with Congress' intent as evidenced in the discrete statutes. The plain language 

of the Lab Commission Act makes clear that Congress intended to retain flexible decision- 

making authority vis-a-vis labs. At the same time, Congress relinquished flexible decision- 

making power for bases and legislated an all-or-nothing process for bases. As the Govern- 

ment concedes the "purpose [of the Base Closure Act] is to streamline the ~ation's'domestic 



military force structure . . . and to break the political log jam between the Executive Branch 

and Congress over closure of domestic military installations. . ." Brief of Appellees at 37. 

Thus, as noted above, Congress was faced with the Hobson's choice that the Lab Commis- 

sion Act was designed to prevent: overriding the Base Closure Commission's illegal 

decisions on labs -- and preserving its flexible decision-making for labs that it had mandated 

in the statutory scheme -- at the expense of rejecting the entire base closure process and 

continuing the political deadlock over bases. Under these circumstances, Congress' failure to 

pass corrective legislation is not evidence of Congress' ratification of the Base Closure 

Commission's recommendations on labs. Rather, it is evidence only of how successfully and 

illegally the intended process was subverted. 

Moreover, that Congress amended the Base Closure Act to exclude the Army 

Corps of Engineers hardly supports the Government's argument here. With labs, there 

al- was a statute in place -- the Lab Commission Act excluded labs from the base - 

closure process. No such exclusion had been established to deal with the Army Corps. In 

other words, unlike labs, Congress had not previously made its intent to exclude Army Corps 

facilities explicit. Congress had already dealt separately with labs and the legislative process 

does not require that it amend the Base Closure Act to reiterate that intent. 



CONCLUSION 

For all the reasons set forth in their opening brief and above, this Court should 

reverse the district court's denial of summary judgment and remand this case with instruc- 

tions that judgment be entered in favor of plaintiffs and against the Government. 
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3% 
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P L 
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June 27, 1991 

Memorandum regarding inclusion of DoD laboratories on the base 
closure and realignment list. 

The Secretary's list of recommendations of bases for closure 
and realignment was issued on April 12, 1991. Included in this 
list were defense research and development laboratories. Joint 
jurisdiction over the disposition of these -laboratories had been 
established between the Defense Base Closure and Realignment 
Commission  ommi mission) and the Advisory Commission on 
Consolidation and Conversion of Defense Research and Development 
~aboratories (Advisory Commission). An analysis of the two 
sections of Pub. L. No. 101-510 concluded that the Commission was 
not statutorily prohibited from recommending the closure or 
realignment of DoD laboratories. This conclusion is based upon the 
definition of "military installation1I, and the Commission's 
authority to reviewing the Secretary's recommendations, 

The consideration of these laboratories for closure or 
realignment is within the statutory jurisdiction of the Commission. 
As previously set forth in this report, the term Itmilitary 
installati~n~~ is broadly defined and does not exclude defense 
research and development laboratories from consideration for 
closure or realignment. In addition, the commission is to examine 
the recommendations made by the Secretary, but may make changes to 
the list where a substantial deviation from the Force-Structure 
plan and final criteria are discovered. The Secretary's inclusion 
of laboratories into the recommended list of closure and 
realignments serves to strengthen the Commission's authority. 

The Advisory Commission was chartered with the duty of 
llconduct[ing] a study to determine the feasibility and desirability 
of various means to improve the operation of laboratories of the 
Department of Defense." The Advisory Commissionfs report is a 
recommendation to the Secretary regarding the disposition of 
laboratories, but imposes no legal requirement on the Secretary to 
follow those recommendations. The Advisory Commissionrs report is 
not required by law to be a part of the Secretary's list of 
recommendations. 

Accordingly, the Commission has decided to included DoD 
laboratories within the analysis of bases for Closure or 
realignment. 
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Mary Ann 

Sorry it took this long to respond. I called the Navy Cobra guys wave  Winnergren and Merle 
Coast 824-2971), but they are not around today. 

Bottom line: It may be easier to have a definition without a List of what is being analyzed. I'd 
probably go with the following more generic definition lifted from the COBRA manual (page 
attached). 

The COBRA model is designed to estimate the costs and savings associated with a proposed base 
closure or realignment action, using data that is readily available to the Service staffs without 
extensive field studies. In addition. the model can be used to compare the relative cost diffcrcnces 
between various stationing alternatives. It is not designed to produce budget estimates, but to 
provide a consistent method of evaluating closure and realignment options. 

If you expect a lot of these. it might make sense to talk to services and insure same definition used 
by service and Commission on every case. There's going to be a meeting of COBRA people on 
16 Nov. Jt would be a good time to bring this up. 

Jeff Miller 

1 Atch 
Pg 3 of Cobra Users Manual. 



but with several limitations. RRtK Engineering subsequently converted COBRA to a true 
computer model using the  Pascal programming language. Several versions of this new 
COBRA program were developed and used for the 1991 Commission. The latest version 
in general use was V1.42. 

In early 1992, R&K was again tasked to make a series of enhancements to COBRA in 
preparation for the 2993 Commission. The result is as described in this manual, 

1.3 CAPABILITIES AND OPERATIONS 

The COBRA model is designed to estimate the costs and savings associated with a proposed 
base closure or realignment action, using data that is readily available to the Service staffs 
without extensive field studies. In addition, the model can be used to compare the relative 
cost differences between various stationing alternatives. It is not designed to produce 
budget estimates, but to provide a consistent method of evaluating closure and realignment 
options. Although COBRA produces data formatted similarly to Senice budget data, an 
exact match between the two should not be expected. 

COBRA calculates the costs and savings of base closure/realignment scenarios over a period 
of 20 years, or longer if necessary. It models all activities (moves, construction, 
procurements, sales, closures) as taking place during the first 6 years, and thereafter a11 costs 
and savings are treated as steady-state. The key output value produced is the Payback 
Period or Return on Investment Year. This is the point in time where savings generated 
equal (and then exceed) costs incurred. In other words, this is the point when the 
realignment/closure has paid for itself and net savings start to accrue. 

COBRA allows closure/realignrnent scenarios to be compared in terms of how soon Return 
on Investment is achieved and thereafter, how many dollars are saved. Should Return on 
Investment not be achieved for a specific scenario, that action will have a net cost rather 
than savings during the period of analysis. Similarly, if a scenario has a long Payback Period 
(late Return on Investment) it wil l  not start to generate net savings until well after the 

action would have been completed. Not only would such an action generally be less 
beneficial than one with eariier Return on Investment, but the accuracy of the estimated 
Payback Period would be dependent on the long-term validity of COBRA inputs (e.g. 
Inflation Rate, Discount Rate, etc.). 

Net Present Value costs and savings figures generated are reported as Present Value dollars. 
In simple terms, this is the amount of dollars that would have to be invested during the Base 
Year at the assumed discount (interest) rate to cover the costs or match the savings at a 
specific point in the future. This is important because it eliminates artificial distinctions 
between scenarios based on inflation, while highlighting the affects of timing on model 
results. 

TOTHL F'. 03 
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To : Members of the Base Closure Commission 
From: Congressman C. Thomas McMillen 
Re : The Inclusion of Federal RDT&E Laboratories in the FY91 Base 

Closure Process. 
Date: April 25, 1991 

BACKGROUND ON LAB CONSOLIDATION: 

The 1988 Base Closure Commission recommended that a task force 
be established to review the defense laboratory system. The 
Carnegie Commission on Science, Technology and Government, 
concurred with the Commission's recommendation regarding the need 
to restructure the defense labs. In November of 1989, as part of 
the Defense Management Review (DMR), the Secretary of Defense 
requested a review of the DOD R&D lab. Consequently, a follow-up 

vmemorandum was circulated the next month by the Under Secretary of 
Defense for Acquisition requesting OSD and the Services to 
recommend ways to consolidate/restructure the RDT&E activities. 

As a result of these two actions, the Services' began to 
prepare their laboratory restructuring proposals. The goal was to 
reduce costs and improve effectiveness. Four underlying issues 
were identified by the Under Secretary: 

(1) What is the mission of the DOD R&D activities and is it 
being met. 

(2) What is the most effective structure to develop and meet 
the quality technology needs of future military systems. 

(3) What is the most effective structure to put that 
technology into actual products/weapon systems. 

(4) What combination of structure and management will obtain 
the greatest productivity from DOD scientists and engineers. 

+ PLEASE REPLY TO WASHINGTON UNLESS INDICATED: GLEN BURNIE 

> 
1 

ANNAPOLIS 0 OXON HILL 



On a separate track, as part of the FY91 Defense Authorization 
Bill, the Senate Armed Services Committee recommended, and Congress 
enacted, legislation to establish the Advisory Commission on the ., 2 

Consolidation and Conversion of Defense Research and Development \ c: < * -  ' ' 
Laboratories (CCC). This is modeled after the 1988 Base Closure \ 2- - ,  , 
Commission, and was to independently study the current health and , ,., 
effectiveness of defense labs. - ..-a - 

'w' The LCCCfs work was to begin by evaluatinq the Services' : ;;, 
$,, 17.;' - 

proposals for consolidatinq their labs as directed by the DMR, and 
,. , report to Conqress with an assessment of the Services' 

consolidation proposals. (See attached legislative and report . , 
language from FY91 Defense Authorization Bill.) The LCCC can also 1 

suggest alternative proposals. Ultimately, though, it is up to 
,- 

t -  

Congress or the Administration to implement the LCCC 
recommendations. 

STATISTICS: 

(1) Laboratories on past years' Base Closure Lists: According to 
the R&D Subcommittee staff, there were no labs on last year's list, 
and only 1 on the 1988 list. 

(2) Origins of the LCCC -- The provision creating the LCCC was 
attached during the Mark-up session of the Senate Defense 
Authorization bill. This was the FY91 Defense Authorization, the 
same bill which created the Base Closure Commission. 

(3) 90 percent of all Navy Labs are affected by the Base Closure 
list. 

(4) Of the 73 bases on the base closure list where employees will 
wbe lost at the facilities, 27 are Navy laboratories. 37 percent of 

this list group are composed of Navy labs. 

POLICY CONSIDERATIONS: 

(1) Personnel issues: 

In the next decade we will see a "shift in competencew as a 
result of a continual degradation of the quality of personnel who 
work in our labs. Wholescale statutory reform regarding payscales, 
management practices, future personnel trends and regulatory 
exemption is necessary. Although a "Laboratory Demonstration 
Program" has recently been set up to address such issues as 
attracting and retaining quality staff and improving management, 
there are concerns that this is not sufficient and what is needed 
is statutory reform. It is clear that consolidation by itself 
will do little to solve such long standing problems, and may even 
exacerbate them. 

(2) Cost issues: 

The most important issue, however, is the cost-effectiveness 



of the restructuring proposal. To begin with, it costs a great 
+deal to close facilities (moving people, replacing facilities) and 
the money will take years to recoup. Furthermore, there are 
serious allegations that the cost estimates in both the Army and 
Navy plans are inaccurate, and may have even been manipulated to 
appear acceptable. Considering the fact that the consolidation is 
aimed at saving taxpayer dollars, it would behoove us to ensure 
that this goal is achieved. 

FwS* Whatever estimates do exist, all concur that the upfront costs 
will be significant. Estimated cost of the total Navy 
closures/realignments: One time upfront implementation cost is $2.7 
billion, and environmental cleanup is projected at $5 million. 
Total price tag: $3.2 billion (See Attachment--). Again, it is 
unclear where these numbers are coming from, and the environmental 
number is admittedly amorphous. The real question, though is where 
lies the return on investment? 

Movover, in a publication, "Inside Defense Electronics 
Weekly," the March 22nd issue notes sources say the proposal to 
close labs is promoted by Assistant Secretary of the Navy Gerald 
Cann (see attached). However, according to the article, "Cann 
rejected a recent study written by the Director of Navy Labs that 
showed that significant cost increases resulting from the Cann 
consilidation proposal ... adding that Cann had another study 
performed which showed cost savings if his version of laboratory 
consolidation is followed." 

In addition, there is an article in the New London Day which 
questions the cost savings of this proposal. 

(3) Restructuring issues: 

The impact,of 
ICllissues of consolida 

mission of our R&D 
Aside from the fact 

the laboratory issue transcends the budgetary 
.tion, and raises questions about what the future 
system will be, and who will carry it out. 

. that the inclusion of laboratories to the base 
closure list runs counter to the Congressional intent of last 
year's defense authorization bill, such a complete overhaul without 
Congressional oversight or input is a circumvention of the policy 
process. 

(4) Future mission and U.S. competitiveness: 

A recent DOD report to the Senate Armed Services Committee 
states: 

"A strong free enterprise economy and industrial base -- here 
and abroad -- are the essential underpinning of our defense 
posture. Investment in our technology base and maintenance of 
our technology strength are critical to the long-term security 
of the U.S. and our allies." 

The consolidation proposals say little about the development 
of dual-use technologies and the transfer of technology to the 
commercial sector. This is an issue which is integrally linked to 
America's future competitiveness, but is not addressed in the 



. r 
consolidation proposals. Many will argue that this issue should be 
'addressed by Congress. I agree. If the consolidation proposals 
are enacted, however, this debate will not occur. 

SUMMARY : 

The Administration argues that "the Department (of Defense) 
must conform to the d es established by Congress with regard to 

w a s e  closur/Act also requires that the Department . 
installations inside the United States 

order to comply with this legislation, the Defense 
aboratories were not excluded from the Department's review of 

or realignment." (From Herzfeld letter of March , 
-22__/ 

Technically, they may be right. Congress passed a law which 
had conflicting provisions. However, it is clear that the DOD is 
choosing to follow the base closure provisions since it wishes to 
push through the laboratory restructuring without oversight. There 
are serious allegations regarding the accuracy of the costs, there 
is a distinct lack of independent comment on the consolidation 
proposals, and the time frame is so short that it is highly 
unlikely that either the LCCC or the GAO analysts asigned to the 
Base Closure Commission can adequately review these issues before 
the restructuring is implemented. 

The U.S. economy and our national defense are both technology 
based, the cutting edge of development being the federal R&D 
system. To allow federal labs to continue to degenerate into 
second rate facilities will ultimately have an adverse impact on 
the economy and our defense. 

V will 
tech 

There is a motto in the Defense Department which goes: "We 
overcome numerically superior adversaries with superior 

.nology." If our R&D structure falls behind, where does that 
leave us in the New World Order? There is another saying that 
"First class labs are expensive, second class labs are a waste of 
money." These are fundamental questions which underlie our 
laboratory system, and which are currently not being addressed in 
this debate. Rather, the debate is being avoided, and the base 
closure list is the getaway car. Considering the value of the 
Federal R&D structure, and the importance of our technological base 
to America's defense and commercial infrastructure, it would 
behoove all concerned to ensure the restructuring is based on sound 
policy and well thought out. 
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May 14, 1991 

Mr. James Courter 
Chairman, Base Realignment and 

Closure Commission 
Washington, D.C. 

Dear Chairman Courter: 

I have been informed that the Base Realignment and 
Closure Commission is reviewing the inclusion by the 
Department of Defense (DoD) of research and development 
centers and laboratories on its Base Closure list. The 
Defense Base Closure and Realignment Act directs the Secretary 
of Defense to select bases for closure and realignment using 
his force structure plan; it does not specifically address 
military laboratories. 

Clearly, force structure and the overall defense budget 
are declining. Nonetheless, the research and development 
(R&D) component of the DoD budget request for fiscal year 1992 
includes 11.2% real growth over fiscal year 1991 spending. 
This increase reflects the prudent decision to invest more in 
R&D to preserve our qualitative military edge. Consequently, 
spending our research and development dollars more wisely does 
not automatically mean that consolidation of essential and 
unique military laboratories is justified. 

Therefore, the Air Force, and to some extent the Army, 
have chosen to separately consider base closures and 
laboratory consolidation. The Navy, however, is attempting to 
implement a major laboratory reorganization through the base 
closure process. As you know, Congress legislated formation 
of a Commission on Consolidation and Conversion (Laboratories 
Commission) to study the feasibility and desirability of 
various means to improve the operation of defense 
laboratories. 

.I urge your Commission to allow the Laboratories 
Commission to complete its studies and consideration of the 
entire DoD laboratory structure. We should not act now in a 
manner which would p;ejudge that work. 



Furthermore, I believe the inclusion of research and 
development laboratories in the Base Closure process is wrong 
for several compelling reasons. 

First, the charter of the Base Closure Commission is to 
identify bases for closure according to the Defense 
Secretary's force structure plan and other.proposed criteria. 
Currently, the applicability of the proposed force structure 
reductions and other closure criteria to suggested laboratory 
realignments is questionable. 

The justification for consolidating laboratories based on 
a hypothetical force structure plan is tenuous. 

It is difficult, if not impossible, to associate the 
defense research, development, test and evaluation (RDT&E) 
laboratory infrastructure with any specific force structure. 
The Navy's own Detailed Analysis for the Base Closure 
recommendations confirms this by stating Itthe RDT&E workload 
is not directly correlated to force structure.'' Similarly, it 
is very difficult to relate R&D infrastructure to Secretary 
Cheneyts other criteria, such as the impact on operational 
readiness and the ability to accommodate future total force 
requirements, 

Second, the success of high technology systems in the 
Persian Gulf has led DoD to increase R&D spending and 
emphasize the need for highly-integrated smart weapons, 
platforms, and command/control/communications systems. This 
increased spending and emphasis will require a more productive 
defense laboratory infrastructure, not an arbitrarily smaller 
one. It is clear that bases will close as personnel, ships, 
aircraft, and ground unit levels decrease. It is not clear 
how the defense laboratory infrastructure should change. The 
Navy's goal of decreasing RDThE personnel levels by 20% must 
be challenged in view of stable or increasing RDT&E spending. 

Third, the Navy's decision process on laboratory 
realignments did not permit adequate time for sufficient 
assessment and reflection of the many complex issues connected 
with changing or closing unique R&D assets. The entire Navy 
infrastructure was reviewed in less than three months and 
included two, three-hour decision meetings, Based on this 
abbreviated research, decisions were made to close or 
consolidate R&D laboratories which developed and evolved 
during the course of 50 years. 

These serious deficiencies with respect to including DoD 
laboratories, in general, 'and Navy laboratories, in 
particular, on the Base Closure list are mirrored by the 
notable flaws in the Navy's recommendation to close the Naval 
Ocean Systems Center (NOSC) Detachment at Kaneohe Bay, Hawaii. 



First, the Navy's Detailed Analysis supporting the 
inclusion of NOSC-Kaneohe estimate a one-time cost of $5.6 
million to transfer NOSC-Kaneohe functions and 190 government 
personnel to NOSC-San Diego. This estimate assumes a move 
cost of $20,000 per person, yet more realistic estimates 
indicate relocation costs of $30,000-$60,000 per employee. 
These estimates alone would add $1.9-$7.6 million to the one- 
time costs. More detailed analyses indicate that the one-time 
costs to relocate NOSC-Kaneohe personnel, equipment, and 
marine mammals are between $10-$25 million, excluding costs 
associated with project delays caused by the turbulence of the 
moves. 

The Navy also projected annual savings of $900,000 by 
closing NOSC-Kaneohe. Using the Navy's one-time cost 
estimate, with its likely understatement, the pay-back period 
for this closure action is eleven years. This period is much 
longer than those projected for other Navy base closure 
proposals. Since the Navy may well lose many skilled and 
valuable researchers who will choose not to relocate, it is 
difficult to justify an investment producing an eleven year 
recoupment period. The potential costs and the limited 
savings also neglect the loss of skilled government and 
contractor scientists and technical personnel and the 
disruption of important research programs. The loss of 
valuable RDT&E results from this disruption is incalculable. 

Second, the Navy's Detailed Analysis states that "NOSC 
Detachment Kaneohe is constrained due to limited facilities 
and land availability." The focus of NOSC-Kaneohe's research 
and development efforts are ocean sciences and supporting 
technologies, such as teleoperations and fiber optic 
technologies. Thus, the availability of the laboratoryts 
60x80~15-foot deep salt water test pool and the unrestrained, 
nearby access to Kaneohe Bay, a deep water sound channel, and 
the Pacific Ocean contradict the Navy's analysis. 
Furthermore, NOSC-Kaneohe occupies 79,000 square feet of 
office, laboratory, and engineering spaces on 30 acres of 
land, which is sufficient for mission accomplishment. 

Finally, the Navy's objective in consolidating 
laboratories is to reduce overhead costs. NOSC-Kaneohe 
already benefits from such decreased costs since it operates 
now within a consolidated overhead structure with NOSC-San 
Diego. I have been informed that NOSC-Kaneohe relies on NOSC- 
San Diego to write major contracts, to administer payroll and 
personnel functions, and to process expense and other reports. 
The Kaneohe Bay Marine Corps Air Station, where the NOSC 
detachment is located, already processes the laboratory's 
small purchases. 



w Military utility and facility capability also strongly 
support retaining NOSC-Kaneohe as currently configured. The 
laboratory makes major contributions in the following 
militarily-significant areas: marine mammal research, 
development, production, and fleet support; prototype military 
land and undersea teleoperated robotic systems; deep and 
shallow water surveillance systems; rapidly deployable 
surveillance systems; land and undersea fiber optic data 
links; bionics research; and sonar research and development. 

NOSC-Kaneohe provides direct support to Navy, Marine 
Corps, and Air Force operational headquarters and units. This 
includes upgrading the command centers for the Commanders-in 
Chief Pacific Command, U.S. Pacific Fleet, and Pacific Air 
Forces, and conducting operations analysis for the Commanders 
of the Seventh and Third Fleets and Submarine Forces Pacific. 
Such operations analysis has developed tactics for fleet 
exercises and enhanced over-the-horizon targeting 
capabilities. 

The unique facilities, ocean access, and RDT&E 
capabilities of NOSC-Kaneohe are demonstrated further by a 
brief review of two of these activities: 

V (1) Marine Mammal Research, Develo~ment, Production -- 
NOSC-Kaneohe provides marine mammals for classified fleet 
support functions in an environment which cannot be duplicated 
at NOSC-San Diego. Kaneohe Bay is a much quieter training 
environment free from a heavy volume of recreational, 
commercial, or military traffic. Such traffic, as is found 
off the California coast, would interrupt training time and 
compromise the security of the training activities. The 
physical size and configuration of Kaneohe Bay permit the 
conduct of multiple training exercises simultaneously. The 
clarity of the bay waters is required for effective training 
procedures. 

The available water temperatures average 9-20 degrees 
Fahrenheit higher than those off San Diego, and air 
temperatures are 8-18 degrees Fahrenheit higher. These warmer 
temperatures allow divers and trainers in Kaneohe Bay to work 
longer, and year-round, with the marine mammals and other 
undersea equipment than is possible off the California coast. 
A third training site, off the Florida coast, is unacceptable 
because training is impossible where similar marine mammals 
are indigenous. 

Thus, NOSC-Kaneohels location on Kaneohe Bay provides a 
unique environment for the most cost-effective and productive 
training of the marine mammals required by the Navy. 

w 



(2) Teleoperator/Presence Project -- This project 
develops a remotely-operated, agile manipulator system for 
remote, deep ocean military missions, such as repairing 
undersea surveillance systems. Mounted on an unmanned 
undersea vehicle and directed through a high-resolution video 
link, this equipment will be installed and tested in NOSC- 
Kaneohe8s deep salt water test pool. A similar pool is 
unavailable at San Diego due to conflicts with submarine sonar 
testing. Water clarity and boat traffic off California also 
make such testing much more difficult. 

NOSC-Kaneohe8s other unique natural and man-made 
facilities are important to sonar research and development for 
anti-submarine warfare. These assets offer a full range of 
resources for future military test programs. 

The natural facilities are the bay and surrounding 
Pacific Ocean. These afford close access to water depths from 
surf zone to 20,000 feet and to varied bottom types, such as 
sand, mud, and coral. A researcher can investigate the 
characteristics of sound propagation in depths to 1,000 
fathoms within four miles of NOSC-Kaneohe. The same depths 
are 40 miles from the San Diego location. 

Thus, NOSC-Kaneohe8s special and convenient environment 
satisfies the "unique mission-required geographic featurest' 
criteria stated in the Navy's Detailed ~nalysis. 

The man-made facilities include an on-pier special sonar 
signal range, hydrophone arrays at variable water depths, and 
nearby access to the Navy's major Barking Sands Tracking 
Underwater Range (BARSTUR). 

Deep ocean surveillance demonstrations and evaluation of 
underwater work systems are accomplished by NOSC-Kaneohe on 
the BARSTUR range. BARSTUR recently expanded its acoustic 
sensor network into deep (15,000-20,000 feet) water. NOSC- 
Kaneohe8s existing hydrophones are located at depths of 1,600 
and 2,500 feet. Taken together, these acoustic sensor 
networks provide unparalleled capabilities to test underwater 
systems and sound signal propagation at a full range of 
variable depths of military significance. 

Finally, NOSC-Kaneohe is a vital asset to the State of 
Hawaii and its citizens. This reality starkly contradicts the 
Navy's suggestion that its closure will have no impact on the 
local community. Previous testimony to your Commission 
indicated that NOSC-Kaneohe funding makes up about 25% of the 
research and development support for high technology 
activities in the State. In addition, NOSC facilities and 
funding allow the University of Hawaii and local support 

cV contractors to complete additional advanced research. 



NOSC-Kaneohe works closely with the state university and 
provides unique academic and professional opportunities to 
students and graduates. More than 70 undergraduates gain work 
experience and financial assistance through the University's 
Marine Option Program, which provides work at NOSC-Kaneohe. 
The NOSC swath ship Kaimalino also supports the university and 
the State of Hawaii in the ocean thermal energy conversion 
project, the Hawaii Deep Water Cable, the Deep Underwater Muon 
and Neutrino Detector, and other research programs. 

For all these reasons, I strongly urge the Commission to 
delete defense research and development laboratories from the 
base closure list to permit the Congressionally-mandated 
laboratories study to proceed unimpeded. At a minimum, I 
believe the inaccuracies in the Navy's Detailed Analysis of 
the recommendation to close NOSC-Kaneohe demonstrate that 
NOSC-Kaneohe should be removed from the base closure list. 

I recognize that the work before you is not easy. 
Clearly, we must close bases as force structure reductions 
occur. But, we must be careful not to do irreparable harm to 
our national defense infrastructure. I wish you success in 
this difficult but critical task. Thank you for your 
consideration of the issues I have raised. 
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SEC. 245. COMPETITION IN CONTRACTING FOR COMPUTERS AND SOFT- 
WARE 

(a) CONGRESSIONAL CONCERNS REGARDING DEFENSE COMPUTER 
PROCUREMENT.-T~~ Congress notes the concern regarding the 
manner in which solicitations are performed for computer procure 
ment for components of the Department of Defense. 

(b) GAO R~vmw.--The Comptroller General of the United States 
shall conduct a review of a selected number of planned and recently 
completed computer procurements for components of the Depart- 
ment of Defense to determine if those solicitations provide any 
barriers to full and open competition for United States computer 
suppliers. The procurements reviewed shall include the Air Force 
procurement for Tactical Air Force Workstations under solicitation 
F19630-90-R-0014 and the Army procurement for Light Weight 
Computer Unit under solicitation DAAB07-90-R-L100. 

(c) MATTERS TO BE INCLUDED IN REVIEW.-T~~ review shall deter- 
mine in the case of each solicitation reviewed- 

(1) whether unnecessary or non-germane specifications, 
evaluation factors, unwarranted performance requirements, 
packaging requirements, or other limiting bias factors are 
present; 

(2) whether the solicitation contains restrictive requirements 
in excess of minimum Gove~nment needs; 

(3) whether Government developed applications software is 
favored over commercial "off the shelf" software solutions 
and the sufficiency of the rationale to support Government 
development; 

(4) the need for components of the Department of Defense to 
agree upon a standard prescribed architecture and operating 
system; and 

(5)  the cost effectiveness of computer procurements based on 
the realkm of specifications as compared to intended use. 

Statements regarding the degree of assessment supporting the speci- 
fication development and rigidity as they limit or tend to limit 
offerers or contract awards are to be included. 

(d) REPORT TO &NGRESS.-T~~ Comptroller General shall com- 
plete the study and submit a report on the results of the study to the 
Committees on Armed Services of the Senate and House of Rep 
resentatives not later than three months after the date of the 
enactment of this Act. 
SEC. 216. ADVISORY COMMISSION ON CONSOLIDATION AND CONVERSION 

OF DEFENSE RESEARCH AND DEVELOPMENT LABORATORIES 

(a) E s T m ~ ~ s ~ n i ' , ~ ~ ~ . - T h e r e  is established a commission to be 
known as the "Commission on the Consol~dation and Conversion of 
Defense Research and Development Laboratories" (hereinafter in 
this section referred to as the "Comn~ission"). 
(b) DUTIES.-(1) The Commission shall conduct a study t~ deter- 

mine the feasibility and desirability of various means to improve the 
operation of laboratories of the Department of Defense. 

(2) In conducting the study described in this subsection, the 
Commission shall-- 

(A) consider such means as- 
(i) conversion of some or all such laboratories to Govern- 

ment-owned, contractor-operated laboratories; 
(ii) modification of the missions and functions of some or 

all such laboratories; and 



(iii) consolidation or closure of some or all such labora- 
tories; and 

(B) determine- 
(i) the short-term costs and long-term cost savings that 

are likely to result from such consolidation, closure, or 
conversion; nnd 

(ii) a proposed schedule for each consolidation, closure, or 
conversion of a laboratory considered appropriate by the 
Commission. 

(c)  COMPOSITION.-^^) The Commission shall be composed of 13 
members, as follows: 

(A) The Director of Defense Research and Engineering who 
shall be the chairman of the Commission. 

(B) Six members appointed by the Secretary of Defense from 
among officers and employees of the Federal Government, 
including a t  least one director of a research and development 
laboratory of each military department. 

(C) Six members appointed by the Secretary from among 
persons in the private sector. 

(2) The Secretary of Defense shall make all appointments under 
subparagraphs (B) and (C) of paragraph (1) within 60 days after the 
date of the enactment of this Act. 

(3) Members shall be appointed for the life of the Commission. 
Any vacancy in the Commission shall not affect its powers, but shall 
be filled in the same manner as the original appointment. 

(dl MEETINGS; QUORUM.-(1) The Commission shall convene its 
first meeting within 15 days after the first date on which all 
members of the Commission have been appointed. Thereafter, the 
Commission shall meet a t  the discretion of its Chairman or at the 
call of a majority of its members. 

(2) Seven members of the Comlnission shall constitute a quorum, 
but a lesser number may hold hearings. 

(e) COMPENSATION OF MEMBEW; TRAVEL EXPENSES.--(1) Each 
member of the Commission who is not an officer or employee of the 
Federal Government shall be compensated a t  a rate equal to the 
daily equivalent of the annual rate of basic pay prescribed for grade 
GS-18 of the General Schedule under section 5332 of title 5, United 
States M e ,  for each day (including travel time) during which such 
member is engaged in the performance of the duties of the Commis- 
sion. All members of the Commission who are officers or employees 
of the United States shall serve without compensation in addition to 
that received for their services as officers or employees of the United 
States. 

(2) The members of the Commission shall be allowed travel 
expenses, including per diem in lieu of subsistence, at rates au- 
thorized for employees of agencies under subchapter I of chapter 57 
of title 5, United States Code, while away from their homes or 
regular places of business in the performance of services for the 
Commission. 

(3) Any Federal Government employee may be detailed to the 
Commission without reimbursement, and such detail shall be with- 
out interruption or lorn of civil service status or privilege. 
(0 REPORT TO SECRETARY.-Not later than September 30,1991, the 

Commission shall submit to the Secretary a report containing the 
Commission's recommendations regarding the matters considered 
and determined by the Commission pursuant to subsection (b). 
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(g) REPORT BY SECRETARY.-Not later than 30 days after the date of 
the submission of the report pursuant to subsection (0, the Secretary 
shall transmit such report to each House of the Congress, together 
with any comments that the Secretary considers appropriate. 

(h) TERMINATION.-T~~ Commission shall terminate 90 days after 
the date on which the Commission submits its report to the Sec- 
retary pursuant to subsection (g). 

3EC. 247. NATIONAL DEFENSE SCIENCE AND ENGINEERING EDUCATION 

(a) IN GENERAL.-(1) Chapter 111 of title 10, United States Code, is 
amended by adding at the end the following: 

"8 2192. Science, mathematics, and engineering education 
"(a) The Secretary of Defense, in consultation with the Secretary 

of Education, shall, on a continuing basis- 
"(1) identify actions which the Department of Defense niay 

take to improve education in the scientific, mathematics, and 
engineering skills necessary to meet the long-term national 
defense needs of the United States for personnel proficient in 
such skills; and 

"(2) establish and conduct programs to carry out such actions. 
"(b) The Secretary shall designate an individual within the Office 

of the Secretary of Defense to advise and assist the Secretary 
regarding matters relating to science, mathematics, and engineering 
educatiorl and training. 

"§ 2193. Science and mathematics education improvement program 
"(aX1) The Secretary of Defense may, in accordance with the Grant P ~ W  

provisions of this subsection, carry out a program for awarding 
grants to students who have been accepted for enrollment in, or who 
are enrolled in, an  institution of higher education as undergraduate 
or graduate students in scientific and engineering disciplines critical 
to the national security functions of the Department of Defense. 

"(2) Grant proceeds shall be disbursed on behalf of students 
awarded grants under this subsection to the institutions of higher 
education at which the students are enrolled. No grant proceeds 
shall be disbursed on behalf of a student until the student is enrolled 
at an institution of higher education. 

"(3) The amount of a grant awarded a student under this subsec- 
tion may not exceed the student's cost of attendance. 

"(4) The amount of a grant awarded a student under this subsec- 
tion shall not be reduced on the bwis of the student's receipt of 
other forms of Federal student financial assistance, but shall be 
taken into account in determining the eligibility of the student for 
those other forms of Federal student financial assistance. 

"(5) The Secretary shall give priority to awarding grants under 
this subsection in  a manner likely to stimulate the interest of 
women and members of minority groups in pursuing scientific and 
engineering careers. The Secretary may consider the financial need 
of applicants in malung awards in accordance with such priority. 
"(b) The Secretary of Defense, in coordinatio~ with the Secretary 

of Education, may establish programs for the purpose of improving 
the mathematics and scientific knowledge and skills of elementary 
and secondary school students and faculty members. 
"(c) IJI this section: 
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(c) Exert M otherwise prodded in such sections, the term8 "otflcef' and 
"employee' in sections 209, 206, 207 through 209, and 218 of this title shall not 
include the President, the Vice Preeident, a Member of Congress, or a Federal judge. 

(d) The term "Member of Congress" in sections 204 and 207 means- 
(1) a United States Senator: and 
(2) a Representative in, or a Delegate or Resident Commissioner to, the 

House of Repreeentativea. 
(el As uoed in thie chapter, the terrn- 

( I )  "executive branch" includes each executive agency aa defined in title 6, 
and any other entity or administrative unit in the executive branch; 

(2) "judicial branch" meane the Supreme Court of the United Statee; the 
United Statea courts of appeals; the United States dietrict courta; the Court of 
International Trade; the United Statee bankruptcy courta; any court created 
pursuant to article I of the United Stake Conetitution, including the Court of 
Military Appeals, the United Statea Claime Court, and the United States Tax 
Court, but not including a court of a territory or poaeeaeion of the United Stake; 
the Federal Judicial Center; and any other agency, office, or entity in the 
judicial branch; and 

(3) "legielative branch" meane- 
(A) the Congress; and 
(B) the Office of the Architect of the Capitol, the United Statea Botanic 

Garden, the General Accounting Office, the Government Printing Office, 
the Library of Congreea, the Office of Technology Assessment, the Con- 
greseional Budget Office, the United States Capitol Police, nnd any other 
agency, entity, office, or commieaion eetabliehed in the legislative branch. 

(An amended Pub.L. 100-191, 4 S(n), Dec. 16, 1987, 101 Stat. 1306; Pub.L. 101-194, Title IV, 
( 401, Nov. 30, 1989, 103 Stat. 1747: Pub.L. 101.280, 1 Mn), May 4, 1990, 104 Stst. 168.) 

HISTORICAL AND 5TARryy)RY NOTES 

1WO Amndmmt Cbmy of Name 

S u k  (c). Pub.L. 101-280. 1 3(a)(I). added 
pmvirions relating to section 218 of this title and 
struck out  provision^ referring to definitions of 
"M~cm" and "employm" found in sections 2104 
and 2103, respectively, of Title 3. Oovemmmt 
Orpnir~tian md Employm 

S u k .  (d). Pub.L. 101-280, 1 S(aX2). nubti- 
tuted "mans" for "shall include". 

Subnee. (e)(l). Pub.1,. 101-280, 4 3(a)(3)(I), 
subtituted "includes each" for "mann mv". 

United States magistrate appointed under aec- 
lion 631 of Title 28, Judiciary mnd Judicial Proce- 
dure, to k known as United Statn magistrate 
judge after Dcc. 1. 1990, with any reference to 
United Stata magi9trate or ma@strate in Title 28. 
in any other Federal atatute, etc., deemed a refer- 
ence to United States magistrate judge appointed 
under section 631 of Title 28, see mi ion 321 of 
Pub L. 101430, seI out ~ l r  a note under eection 
631 of Title 28. 

S u k .  (eX3XA). Pub.L. 101-280, 
1 S(a)(3M2XA), sulntituted provinions relating to 
the C a n p  for pronsiona relating to Memkn 
al Cimpw~ md my oflicen or employees of the 
h a t e  M of the Houw of Representatives. 

Suhuc. (e)(JWB) PubL. 101-2110. 
( S(aXJ)(2)(8), aubstituted "the (Mice" for "an 
nllim M mploysc". 

S u h m  (c) to (e). Pub L 101-194 added sub 
CCC~ (c) lo (e) 

Suhscc (a) Pub L lM191  expanded the defi- 
nition of "~pn-ial Obvernmmt employee" to in- 
cltde m independent counwl nppnintal under 
chrptn 40 d title 28 md any p e m  appointed by 
thnt indtprndmt rnunwl under section 39qc) of 
title ?I, rrpardlcr* of the nomhcr crl day* of 

Rekrmces to United Stata Claims Court 
deemed to refer to United States Court of Federal 
Claims md references to Claims Court deemed to 
refer to Cour~ of Federal Claims. see section 
902(b) of Pub.L. 102-372, set out IU r note under 
section 171 of Title 28. Judiciary md Judicisl 
Procedure. 

ENrc(lre Dale ot 1990 A~nendmcnt 

Amendment by Pub.L. 101-280 e(rectlve an 
May 4. 1990. rice section I I of Puh.L. 101-280. set 
out a* a note under eation 101 of Appendix 6 to 
Title 5, Oovemmmt Organization and Employw. 

E N d r e  Date of 1987 Amendment 

Amendment hy Pub.L. 100-191 dfeciive Dee. 
IS ,  1987, applicable hoth to independent counsel 
pracmlinp initiated prior to, and ntill pendin8 
on, thnt date nn well M to indcpmdmt cnt~nwl 
prareedinr initiated nnd indqwndmt mtln*elc ap. 
point& on and nner thnt datr. lo .rctlon q91 nf 

LdJ.Un H M w  NOW, p. ZIW. Bss, rh, Pub.L 101-1% 1989 
U.S.Code Con). and Adm.Nen, p. 122% Pub.L. 

For leljrlrtlw hbtory UKI pu- of Pub.L. 101-280, 1990 U.S.Code Cong. md Adm.NW. p. 
100-19l,-~ee 1987 U.S.Code Cang. and Adm. 169. 

FEDERALPRACTICEANDPROCEDURE 

Elements of OCTerue to be alleged directly and 
vith certainty. see Wright: Criminal 2d 8 126. 

CODE OF FEDERAL REGULATIONS 

Oflicen and employaa of U.S., claims against Temporary disgunlificntion of former Board 
md matten affecting governmental activitia of- Memben and employees in matten fonner- 

Practice of special govemmmt employee per- ly under their respnsibility. see I4 CFR 

mitted, see 14 CFR 300.12. 300.14. 

LAW REVIEW COMMENTARIES 

And gihs md travel far a l C A  summary expla- Proped standards of conduct for pmidmtial 
nation of the Ethics Reform Act of 1989-The transition workers. Phillip I. Harter Esquire. 36 
move toward areater ~arity, June E. Edmondson, ~ e d . 0 , ~ ~ ~ ~  & J, 130 ( ~ ~ ~ ~ h / ~ ~ r i l  1989). 
37Fsd.~.Ne& B J. i02 (1990). 

Mandatory summary jury trial in federal 
Section 203's mtriction on Pro rep-- 

Foundationally flawed. 16 Pepperdine L.Rev. tation by federal attorneys. Carolyn Elefmt. 37 

251 (1989). Fed.B.Newn & J. 407 (1990). 

NOTES OF DECISIONS 

I. Spedd premmcat employra 
Reserve onicer who is in fact sewing more than 

130 days is not mtitlcd to conflict of interest 
statute's exemption that Con~ress crated for re- 
m e  o n i m  who serve lean than 130 days, wheth- 
er or not orders changed at some point in the 
interim. U.S. v. Baird, D.D.C.1991. 778 F.Supp. 
<m - .-. 

So Ions M Board of Inquiry members, nppdnt- 
ed under sectinn 183 of Title 29, Lnbor, Ire 
appointed for t m n  of not more than I3 days and, 
whenever reappointed, would serve in total no 
more than I30 days in my period of 365 connecu- 
live days, they would qualify u special Oovem- 

mmt employees under this eection, and tupple- 
mentation of their compensation would not be 
prohibited by section 209 of this title. 1978 
(Counsel-lnf.0p.) 2 0p.O.L.C. 264. 

Where an informal Presidential adviser has de- 
parted from his usual role in connection with his 
work on a w i a l  issue hy cnlling and chairin8 a 
numbrr of meetings that were attended by em- 
p loye~  of various agencia, in relationship to this 
work, and aqsuming condderahle responsibility for 
cmrdinntinn the administration's activities in that ..~ ~ - 
arm, he is engaging in a governmental function 
whm he perfoms these duties m d  nhould be 
dcsipated a9 a special government employee for 
purpom of Be Federal conflict-of-interest laws in 
connection with the work. 1977 (Counsel-lnf. 
Op.) I 0p.O.L.C. 20. 

4 203. Compensation to Members of Congress, offlcera, and others In matten 
affecting the Government 

(a) Whoever, otherwiee than as  provided by law for the proper diecharge of 
official duties, directly or indirectly- 

(1) demands, aeeka, receives, accepte, or agrees to receive or accept any 
compensation for any representational serviceu, ns agent or attorney or other- 
wise, rendered or to be rendered either penonnlly or by another-- 

(A) a t  a time when euch penon is a Member of Congreea, Member of 
Congress Elect, Delegate, Delegate Elect, Resident Commissioner, or Reai- 
dent Commissioner Elect; or 

(B) a t  a time when euch pernon is an officer or employee or Federal 
judge of the United States in the executive, legislative, or judicial branch of 
the Government, or in any agency of the United Statea, 

in relntion tn nny proceeding, application, request for a ruling or other detenni- 
nation, contract, claim, controverny, charge, nccusation, arrest or other pnrticu- 
lar matter in which the United Stntee ia a party or has a direct and substantial 
intereat, before any department, agency, court, court-martial, officer, or any 
civil, military, or nnvnl commission; o r  

(2) knowingly gives, promises, or offera any compenantidn for any auch 
representntional nerviren rmdered or to he rendered a t  a time when the peraon 
to whom the compensntion is ~iven, promised, or offered, ia or wan uuch a 
Member, Membr Elect, Delcgnte, Delegnts Elect, Cammineionrr, Commissioner 
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weinn 216 d this tit* for provirion for 1 fine of Ammdment 9,-IU e(r*tive I for whom, or for any eatate for which, he in serving as guardian. executor, 
not more than $10.000 or imprisonment for not 
mom than or kt,,, and ,,,,,linJ 1082. we section 402 of pub L 97-I#, out ss adminiatrator, truatee, or other personal fiduciary except- 
m incapble of holding anv omce of honor, tmst, 0 note under *=tion 171 of Title 211. Judiciary m d  (1) in thoae mettera in which he haa participated peraonnlly nnd nuhutRntially 
nr pmfit under the U n ~ t d  States Judicial Pmced~~re , aa a Government employee or special Government employee through decision, 
lPC2 Amcndmrnt Effcctlre k t e  of 1970 Amendment approval, disapproval, recommendation, the rendering of advice, investigation, or 

L 91-164 suhtrtutd "United State Amendment by pllb L 91-405 erective on otherwise, or 
(l*tm* Court or the Unitrd Stntn Court of ~ p -  22, 1970, ue 2 ~ )  pub L (2) in those mnttera which are the subject of his official reaponnibility, 

b r  the Federal Cirruit" for "Court of 91-405, summarized in note uc out under 
Clrimg" tion 25 of Title 2, The Congm. subject to approval by the Government official re~ponaible for appointment to hie 

I n a  ~ m m d m m t  
ponition. 

Lqrlslntlre tll#taq 
Pub L 91-( included referencn to Delegate (0 Nothing in aubaection (a) or (b) prevents a apecial Government employee from 

fmm Di-tdct of Columbia and Delegale E l n t  For ledslative hiatory m d  puurposs of pub L. acting aa agent or attorney for another person in the performance of work under a 
frmn Dirtrict of Columbia 91405. * 1970 US  Code anti Adm. grant by, or a contract with or for the benefit of, the United States if the head of the 

News. p 3833 See, alw, Pub.L. 97-164, 1982 
(Ins* of Nrmc depnrtmrnt or agenry conrrmed with the g r a n t  or cnntrart certifie~ in writing t h n t  U.S W e  Cmp m d  Adm. News. p. I I; Pub L. 

Rdemca to united stlle Claims Courl 101-194, 1989 S. Code Gong, and News. the national intereat so requires and publiahea auch certification in the ~ e d e r a l  
d m r d  to refer to United Shtes Court of Feded p 1225 Register. 

(g) Nothing in this section prevents an officer or employee from giving testimony 
1 205. Actlvltlcs of omcern nnd employees in clnlms nmlnst and other matters under oath or from making statements required to be made under penalty for 

sffectlng the Government pe jury or contempt. 
fn)  Whoever, h i n g  nn officer or em loyee of the United Sht.en in the executive (h) For the purpose of thin section, the term "covered matter" means any judicial 

~~r i r la t ive .  or judicinl hrnnrh of the 8overnment or in any ngency of the united other pmeedingl relllPRt for 8 ,,,ling or Other debmination, mn- Stntcr, other than in the DrOLM?r diacharrre of hi. nffi~i.1 rt~~ri-.- 



hrct, clalm, controversy, investigation, charge, accusation, a m s f  or other psrticulsr 
mrtter. 
(As amended Pub.L. 101-194, Title IV, 1 404, Nov. 80, 1989, 108 Stat. 17M), Pub.L. 101-2R0, 
I Re). May 4, 1990, 104 Stat. 169.) 

HISTORICAL AND STATUTORY NWI'ES 

1990 A.wnancnt representing, any pemn" for "attorney for any 

S u b .  (aM2). Pub.L. 101-280. ( ~(cXI), sub ~e-"' 

stitutd "civil" for "any civil". Suhsec. (e). Pub.L. 101-194 desipated the 
sub,  pub,^. 101-280, 5(cM2), fourth par. as subset. (el; aubtituted "Nothing in 

rtituted "commission" for "any commission". subsection (a) or (b) prevents" for "Nothing here- 
in or in section 203 prevents" and "attorney for, 

1m9 A m 1  

Subuc. (a). Pub.L. 101-194 designated the 
first par. u a u k .  (a); tmnsfmed coverage of 
omar or employee of the District of Columbia to 
s u k .  (b); mnacted par. (I); reenacted par. (2). 
sahtituting "wvered matter" for "proceeding. ap- 
plirath. r q u n t  for a ruling or other detennina- 
lion, contract, claim, controveny, charge, accuw- 
tion. arrest or other particular matter"; and r u b  
ntifutcd punishment provision "shall be sabjm to 
the pmnltia set forth in xction 216 of this title" 
for "Shall be fined not more than 310.000 or 
imprimed for not more than two yean, or both". 

Subwc. (b). Pub.L. 101-194 designated the 
part of the firat par. includinl an off~wr or em- 
ploye of the Dictrict of Columbia aa suhsec. (b); 
c~trndcd coverage to include an oflicer or employ- 
u of the (Mice of the United Stater Attorney for 
the District of Columbia; reenacted .par. (I), as 
applicable to the District of Columbia: reenacted 
par. (2). u mppiicahie to the Dirtrict of Columhin. 
deleting reference to acting bcfore my courl-mar- 
tial and substituting "covered matter" for "pro- 
d i n g .  application, r qua t  for a ruling or other 
determination. mtract, claim, wntmveny, 
chnrle. nccuution. arrnt, or other particular mat- 
ter"; and rubstituted punithment provi~ion "shall 
be subject to the penaltin set forth in section 216 
of this title" for "Shall he fined not more than 
110,000 or imprimed for not more than two 
yenn. or both" 

S u k  (c) Pub L 101-194 dnignated the 

or otherwir reprcrenting. his parmta" for "attor- 
ney for his parents"; duignated existing provi- 
sionn a* pan (I) and (2); included in par. (1) 
reference to participation as a special Oovernment 
employee; and substituted "subject to approval by 
the Oovernment onicial responeible for appoint- 
ment to hit mition" for "provided that the gov. 
ernment ollicial rnpontible for appointment to hi* 
m ~ t i o n  anorovn" . . 

Suhm (0. t'11h.L. 101-194 consolidated the 
finh and slrth pan. and duignated the same ru 
s u b s  (0, suhtituting "Nothing in auhsection (a) 
or (b)" for "Nothing herein or in section 203" and 
"if Ihr h r d  nf the deoartment or anencv con- - - - - . . . ., , 
cerned with the grant or contract certifim ~n 
writinp that the national interett so rcquirn and 
publithn tuch certificat~on in the Federal Rrgit. 
tcr" for "provided that the head of the departmrnt 
or agency concerned with the grant or contract 
nhali certify in writing that the notional interett so 
rquirn" and "Such certification shall be publinh- 
rd in the Federal Register " 

Subsec (g). Pub L 101-194 designated the 
seventh par. r e  sllhrec (8). suhtitutlng therein 
"Nothlng In thi* wction" for "Nothing herein" 

Suhrrc (h) Puh L 101-194 added suhec. (h), 
incoiprating part of par (2) of former fint WII- 

tence prov~dlng for puntrhment of me  acting "tn 
connection with any proceeding, npplicat~on, re- 
quet for a  ling or other determination. con- 
tract, clalm controveny, charge, accusation, ar- 
rnt, or other particular matter" 

-d par u subec (c); auhtitutd "subject to 
tubwztiont (a) and (b)" and "covered matter" for Or 19#) 

"tuhject to the precedinn paraemph~" and "par- Amendment by Pub L 101-280 erective on 
trular matter"; dnlgnated rt pan (I) and (2) May 4, 1990. see tection I I of Pub L 101-280, u t  
er~rtina cla (I) and (2). and set out the proviqo out as a note under wtion 101 of Appendix 6 to 
prow*ion u the xcond sentence. substituting Title 5. Oovernment Organization and Employhn 
"Parsgraph (2) shall not apply" for "Provided, 
Thnt clauu (2) shall not apply" tcgislaWve I4lrtnry 

S u b  (dl Puh L 101-194 dnignated the For lefi*lativc hiqtory and pu- of PubL 
third prr ac suhvc (d) and substituted "Nothin8 101-104, tee 1989 US Code Cong and Adm 
in auEuction (a) or (b) prcvenu" for "Nothine News, p I225 See, aiw, Puh L. 101-280. 1990 
hrrrin prevenB" and "attorney for, or otherwim U S  Code Cong ant1 Adm News, p 169. 

CODE OF FEDERAL RECU1,ATIONS 

Drpclrtmmtal proceeding*, rqrnnntation be- Prnctire of tpecinl government employm . fnre Lkpclrtment of A~riculture, we 7 CFR 1.26 permitted before Board, we I4 CFR 
Wlcm and employm of US ,  claim. and IM 17  

JW I,, 

rnattm atTccting 8ovcmmentnl activitin of- 
I%y~~nl~hcation of rotcrnmrnt nmecn and who may practice krnre Rurra" '' 

mFloVm in re,,rwntation hcrore Roclrd. Alrnhol. Tohncco rnd Firenimc. r e  3 1  CFR 11 2 

I 
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Noto 12 
LAW REVIEW COMMENTARIEB 

Publk mvla, by pubk m h .  L b  0. h- Secthm 205'~ ratrlction an pro bano rrfnrsn- 
mm. 19 H&tn LRev. 1141 (1991). istion by federal attornyr Cuolyn EMMS 37 

Fed.B.Nem & 1. 407 (1990). 

I N m S  OF DECISIONS 
A ~ c n c ~  perwonel e x e b a n ~  12 depvtmental miion. 1977 (Couruel-Inf. Op.) I 

0p.O.L.C. 7. 
0.n MOM 14 
Pmentar md dehndcr esebmm 11 " 
Rewambtiw of mlatlra 10 Omcrally, curien' euninga in excm of rutho- 
union utidtia 13 rized mte of return arc not 8ubjea to refund 

ordm by F e d d  Communications Commission 
(FCC), but n t a  carrier charnes in hture mav be 

Strict unnmon-law notion of "agency" does not 
nece~lrily exhaust meaning of prohibition of this 
mtion against ollicera and employees of United 
States acting M agent for another in matter rNect- 
ing United States. U.S. v. Sweig. D.C.N.Y.1970. 
3 16 F.Supp. 1148. 

Thla section which prohibits federal employm 
from appearing u agent or attorney on behalf of 
anyone in a proomling to which the Unlted States 
i a  a party ban federal cmployeen enrolled in p r t -  
time legal atudiea from entering an appearance 
under court rule on behalf of indigent criminal 
appellants entitled to mignrnent of wunrel, de- 
spite contention that role of a law student no 
appearing Is neither that of an attorney nor that of 
an agent for appellant and that such appmnce 
would not frustrate the legislative intent of this 
at ion.  U.S. v. Bailey, 1974, 498 F.2d 677, 162 
U.S.App.D.C. 135. 

Veteran8 Administration's dsinion not to rc- 
cept bid of contnctor which had been pretelsted 
by Small Business Administration and which wu 
only company negotiating with VA for wnttruc- 
tion of VA facility was not arbitrnry or upriciou~. 
and contractor w u  not entitled to recover its hid 
prepantion and neptiating costa; decision not to 
award contract w u  based on appearance of wn- 
flict of interart caused by contrnctor's reprcemta- 
tion during negotiation process by VA employee, 
in violation of executive order. VA rrylrtions. 
md statute prohibiting government employee 
from acting u agent for anyone in connection 
with matter in which Oovernment ir p r t y  or hsr 
direct and nuhstantial interet. Reflne Const. Co., 
lnc. v. U.S.. 1987, 12 C I . 0 .  56. 

One who w u  8till employee of Federal Tmde 
Commiuion could not accept my compenmtinn 
for his 1-1 in p-utlng clrcr action in 
which it WM all@ that Cornmimion dincrimi. 
nnted on rccount of m in failing to award 
pnnnntiona. Rachman v. Pecischuk. D.C.D.C. 
1977. 435 F.Sapp. 973. 

A government attorney owning a corpmtion 
involved in a quid title action with the United 
State, 8ovemment md having a financial intercst 
in the action in not involved in any real or appr- 
en1 emnlct of intereat with his dutiea and mpnn- 
aihilitin where he d m  nnt intend to pnrticipte in 
the litlption on behalf of the Unitcd Statrn or to 
act M agent or rttarney on hchalf of the cn-. 

lowered i f  them is history of-consistent over&m- 
i m p .  Ohio &I1 Telephone Co. v. F.C.C., C.A.6 
1991, 949 F.2d 864. 

9. Admnce of raonrel 

I n  this mi ion  forbidding federal employe from 
rcpmnting anyone before agmy or court. exclu- 
sion permitting one to act without compenmtion 
u agent or attorney for my person who ia suhject 
ddinciplinary, loyalty or other personnel adminis- 
tration proceedings in connection with thoae pro- 
caedinp i s  applicable only in "administration pro- 
mdings" and not in proceedings before courts. 
Bnchman v. Pertwhuk, D.C.D.C.1977, 437 
F.Supp. 973. 

Petitioner being investigated by Army to deter- 
mine hin suitability for retention in Army ROTC 
program and whether he should be o rded  to 
rctive duty wax not entitled to legally qualified 
counsel: in any event, petitioner knmingly and 
voluntnrily waived any right that he had, if any 
tuch right existed. to legally qualifled counsel. 
Surth v. Onad. D.C.Tex.1974, 382 F.Supp. 876. 
aInnned 510 F.2d 1363. 

This section does not pmhibit government at- 
torneyn from repramtin# fedml employeen in 
pcrwnnel ndminintration proceedin@ in court M 
well M kefore agencies, so long u the represmta- 
tion docs not conflict with the attorney'n otlldd 
duties. 1982 (Counsel-1nf.Op.) 6 O.L.C. 461. 

10. Reprcrcntrttm of relatlra 
Attorneys employed by the federal govmmmt 

are b a d  by thin nection from prtldpatlng in 
my case in which the District of Columbia in a 
party or hm a direct and aubtmtlal interest. 
1980 (Counsel-lnl.0p.) 48 Op.O.L.C. 000. 

An employee in the omce of a United Stata 
Attorney may appeJr on behalf of his daughter in 
m Internal Revenue Service d c e  audit of h a  tu 
Mum. 1977 (Counsel-lnf. Op.) 1 0p.O.L.C. 148. 

11. Promatar m d  defender exehrnsc proqrnu 
Thln mtion is not a bar to having one or more 

Anointant United States Attorney8 and nsslstmt 
Fcdrnl Puhlic Defenden temporarily exchange 
duties. 1977 (Cot~nwl-lnf. Op.) I Op.O.1, C 110. 

12. A p e ) .  pwmnnel e x e b m ~  

The detailing of Envimnmental Protection 
Aomcy cmploycca tn imprinnt p i t ions  In state 
agencier. the duties or which may require them to 
repruent the shte before the Envimnmentd Pro. 
trction Agency, i m  intrgml tn the ruhatantive mvi- 
rnnmmtal proRmmt which the Agency ndminis- 
tern. md is not pmhihited by this mection or -,'." ,,,, s .rr- .?Am- .--- -- - - 







(A) the term "committee of Congress" includes standing committees, 
joint committees, and select committees; 
(B) a pereon is an employee of a House of Congress if that person is an 

employee of the Senate or an employee of the Houae of Repmentatives; 
(C) the term "employee of the Houae of Repreaentatives" means an 

employee of a Member of the Houee of Repreaentatives, an employee of a 
committee of the Houae of Representatives, an employee of a joint commit- 
tee of the Congreae whose pay ia dishurned by the Clerk of the Houee of 
Repreeentntives, and an employee on the leadernhip staff of the House of 
Representatives; 

(I))  the term "employee of the Senate" meana an employee of a Senator, 
an employee of a committee of the Sennte, an employee of a joint committee 
of the C.ongreoa whone pay is disbursed by the Secretary of the Senate, an 
nn employee on the leadership staff of the Senate; 
(E) a pernon is an employee of a Member of the Houae of Repreaenta- 

tives if that person is an employee of a Memher of the House of Repreaente- 
tives under the clerk hire allowance; 

(F)  a person is an employee of a Senator if that person is an employee in 
a position in the office of a Senator; 
(G) the term "employee of any other legislative office of the Congress" 

menns an officer or employee of the Architect of the Capitol, the United 
States Rotanic Garden, the General Accounting Office, the Government 
Printing Office, the Library of Congrese, the Office of Technology Assess- 
ment, the Congressionnl Budget Office, the Copyright Royalty Tribunal, the 
United Stnten Cnpitnl Police, and any other agency, entity, or office in the 
I p ~ i s l a t i r ~  branch not covered by paragraph (11, (2), (A), or (4) of thin 
nubsection; 

( H )  the term "employee on the leaderehip staff of the Houae of Repre- 
nentativen" means an employee of the office of a Member of the leadernhip 
of the House of Representatives described in euhparagraph (L), and any 
elected minority employee of the House of Repreaentatives; 

(1) the term "employee on the lenderahip staff of the Senate" meana an 
employee of the office of a Member of the leaderahip of the Senate 
described in suhparn~raph (M); 

(J )  the term "Member of Congress" nieans a Senator or a Member of the 
House of Representatives; 
(K) the term "Memher of the House of Representatives" meane a Repre- 

sentative in, or a i)elegak or Reeident Cnmmissioner to, the Gongreas; 
(1,) the term "Member of the leadership of the Houne of Representa- 

tives" means the Speaker, mnjority lender, minority leader, majority whip, 
minority whip, chief deplrty mnjority whip, chief deputy minority whip, 
chairman of the 1)emocratic Steering Committee, chairman and vice chair- 
man of the Democratic Caucus, chairman, vice chairman, and secretery of 
the Republican Canferenc~, chairman of the Repuhlicnn Research Commit- 
tee, nnd cliairninn of tlie Republican Policy Committee, of the Houae of 
Reprenentatives (or any similar position created on or a f b r  the effective 
(late set forth in eection 102(a) of the Ethics Reform Act of 1989); 
(M) the term "Memher of the leadership of the Senate" means the Vice 

Preeident, and the President pro kmpore, 1)epnty Preeident pro tempore, 
majority leader, minority leader, majority whip, minority whip, chairman 
and secretary of the Conference of the Majority, chairman and eecretary of 
the Conference of the Minority, chairman and co-chairman of the Majority 
Policy Committee, and chairman of the Minority Policy Committee, of the 
senate (or an! sirtlilnr positiu~~ cr~irted on or a f k r  the effective date set 
forth in aection 102(a) of the Ethics Reform Act of 1989). 

f f )  Rentrictlonn relntlng to f o r e i ~ n  entlt1en.- 
( 1 )  Rentrlct1onn.-Any peraon who is suhject tn the restriction8 contnined in 

~uheection (c), (a), or (el and who knowingly, within 1 year after leaving the 
position, office, or employment referred tn in such n~~hnectinn- 

( A )  relmqent.s R foreign entity hefore any officer or employee of any 
depnrtment or saencv of the Ilnited S t ~ t e r  with the intent to influence a 

decision of such officer or employee in carrying out his or her official duties, 
or 
(B) aids or advises a foreign entity with the intent to influence a decision 

of any officer or employee of any department or agency of the United 
States, in carrying out hie or her official duties, 

shall be punished sa provided in section 216 of this title. 
(2) Speclal ~ l e  for  tmde reprerentntlve.-With reepect to a pereon who is 

the United S tabs  Trade Repreeentative, the restrictions described in paragraph 
(1) shall apply to represent in^, aiding, or advining foreign entities within 8 yenra 
after the termination of that peraon's service as the United States Trade 
Representative. 

(3) Definition.-For purposes of thia subsection, the term "foreign entity" 
means the government of a foreign country an defined in aection l(e) of the 
Foreign Agente Regintration Act of 1938, aa amended, or a foreign political 
party as  defined in aection l(f) of that Act. 

( 8 )  Specla1 rules for detsllees.-For purposes of thin section, a person who is 
detailed from one department, ngency, or other entity to another department, 
agency, or other entity ahall, during the period such peraon is detailed, be deemed to 
be an officer or employee of both departments, ngenciee, or such entities. 

(h) Desiunntlons of sepnrnte statutory agencies and bureaus.- 
(1) Denlgnationn.-For purpoeea of subsection (c) m d  except an provided in 

paragraph (2), whenever the Director of the Office of Government Ethicn 
determines that an agency or bureau within a department or agency in the 
executive branch exercises functions which are distinct and separate from the 
remaining functions of the department or ngency and that there existn no 
potential for use of undue influence or unfair advantage based on paat Govern- 
ment service, the Director ahall by rule designate such agency or bureau as a 
separate department or agency. On an annual basis the Director of the Office 
of Government Ethics shall review the designatione and dekrminations made 
under thia subparagraph and, in consultation with the department or agency 
concerned, make such addition0 and deletions as  are neceaeary. Departmentn 
and agencies shall cooperate to the fullest extent with the Director of the Office 
of Government Ethics in the exercise of his or her responsibilities under thin 
paragraph. 

(2) lnsppllcability of desifnations.-No agency or bureau within the Execu- 
tive Office of the President may be denignated under paragraph (1) as a 
separate department or ngency. No designation under paragraph (1) shall apply 
to persona referred to in subsection (c)(Z)(A)(i) or (iii). 

( I )  Definitions.-For purpose8 of this eection- 
(1) the term "officer or employee", when ueed to describe the person to whom 

a communication is made or before whom an appearance is made, with the intent 
to influence, shall include- 

(A) in subsections (a), (e), and (d), the President and the Vice President; 
and 
(B) in subsection (0, the Preaident, the Vice President, and Members of 

Cmngreea; 
(2) the term "participated" meane an action taken as  an officer or employee 

through decision, approval, dieapproval, recommendation, the rendering of ad- 
vice, investigation, or other auch action; and 

(3) the term "particular matter" includea any inveati~ation, application, re- 
quest for a ruling or determination, rulemaking, contract, controversy, claim, 
charge, accusation, arrest, or judicial or other proceeding. 

u) Exceptions.- 
(1) Official government duties.--The restrictions conbined in this section 

shall not apply to acts done in carrying out official dutiea on behalf of the 
United Statea or the District of Columbia or as an elected official of a State or 
local government. 

(2) Stale and lncnl governmentn nnd Inntlfr~tlnnn. hnnpitnln, nnd nrgnnlrn- 
tlons.-The rentrictions conbined in aubsectionn (c), (d), and (e) shrill not apply 

- - I -  -I--- :- ---,:mn f i r*+  n l l i ~ i a l  dlltien 8s an emDl~yee of- 
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(A) an agency or instrumentality of a State or local government if the 
appearance, communication, or representation is on behalf of such govern- 
ment, or 
(B) an accredited, depw-granting institution of higher education, as 

defined in section 1201(a) of the Higher Education Act of 1966, o r e  hospital 
or medical research organization, exempted and defined under section 
Ml(cM3) of the Internal Revenue Code of 1986, if the appearance, communi- 
cation, or representation is on behalf of such institution, hospital, or 
organization. 

(3) Internntlonnl oqptnizatlons.-The restrictions contained in this section 
shall not apply to an appearance or communication on behalf of, or advice or aid 
tn, an international organization in which the United States participates, if the 
Secretary of State certifies in advance that auch activity is in the interests of the 
United States. 

( 4 )  Special knowledl[e.-The restrictions contained in subsections (c), (d), and 
(e) ahall not prevent an individual from mnking or providing a statement, which 
in baaed on the individual's own special knowledge in the particular area that is 
the Ruhject of the ~tatement, if no compensation ia thereby received. 

( 6 )  Exception for scientific o r  technological informntlon.-The restrictions 
contained in subsections (a), (c), and (d) shall not apply with respect to the 
making of communications solely for the purpoae of furnishing scientific or 
t~chnological information, if auch communications are made under procedures 
acceptable to the department or egency conrerned or if the head of the 
department or agency concerned with the particular matter, in consultation with 
the 1)irector of the Office of Government Ethica, makes a certification, publinhed 
in the Federal Register, that the former officer or employee has outatanding 
qr~nlifications in a scientific, technological, or other technical discipline, and is 
acting with reapect to a particular matter which requires silch qualifications, 
and that the national interest would be served by the participation of the former 
officer or employee. For purposes of thig para~raph,  the term "officer or 
employee" inclrrd~a the Vice President. 

( 6 )  Excepflon Tor 1eatimony.-Nothing ill thirr ~ection shnll prevent an indi- 
ridlral from giving testimony under oath, or from making atatemenb required to 
he made under penalty of pe jury. Notwithatanding the preceding sentence- 

( A )  a former officer or employee of the executive branch of the United 
StatPs (including any independent agency) who is subject to the restrictions 
contained in subsection (8x1) with respect to a particular matter may not, 
except pursuant to court order, serve as  an expert witness for any other 
pernon (except the United States) in that matter; and 
(R) a former officer or employee of the District of Columbia who is 

suhject to the restrictions contained in subsection (8x1) with respect to a 
particul~r mntter may not, except pursuant to court order, sewe as  an 
expert witness for any other pemon (except the District of Columbia) in that 
matter. 

(k ) ( l ) (A )  The President may grant a waiver of a restriction imposed by this 
aection to any officer or employee deacribed in parngtaph (2) if the President 
determines and certifies in writing that it is in the public interest to grant the waiver 
and that the services of the officer or employee are critically needed for the benefit 
of the Federal Government. Not more than 26 officera and employees ct~rrently 
employed hy the Federal Government a t  any one time may have been granted 
waivrrq under thin paragraph. 

( B ) ( i )  A waiver arnnted under this pariigrnlr)~ to any pemon shall apply only with 
reapect tn activities e n g a ~ e d  in hy that pemon after that person's Federal Govern- 
m ~ n t  employment i~ terminakd and only to that person's employment at a Govern- 
ment-owned, contractor operated entity with which the peraon sewed as an officer or 
e~itplnyep immediately before the person's Federal Government employment began. 

(11, Nntwith~tnndinu ~ I R I I R Q  (i), a waiver granted tlnrler t h i ~  pnrngraph to any 
~ y w n n  who WR* Rn officer or employee of I ~ w r e n c e  Livermore Nntionnl Labomtory, 
1 n- Alnmnr Nations1 Laboratnry, or Sandia Nntionnl h b o m h w  irnmoJi**al*l I.-#-- 
rh,, nnanr'- e->---l 

CRIME8 AND CRIMINAL YHOCEUUHE 

employment by any such national laborstorg after the person's employment by the 
Federal Government in terminated. 

(2) Waivers under paragraph (1) may be granted only to civilian officera and 
employeen of the executive branch, other than officera and employee8 in the 
Executive Office of the President. 

(3) A certification under paragraph (1) ehall take effect upon ita publication in the 
Federal Regiater and shall identify- 

(A) the officer or employee covered by the waiver by name and by position, 
and 

(B) the reaaons for granting the waiver. 
A copy of the certification shall also be provided to the Director of the Office of 
Government Ethics. 

(4) The President may not delegate the authority provided by this subsection. 

(S)(A) Each person granted a waiver under this st~bsection ahall prepare reports, 
in accordance with subparagraph (B), stating whether the pemon has engaged in 
activities otherwise prohibited by this section for each nix-month period dencribed in 
subparagraph (B), and if so, what those activitiee were. 

(B) A report under subparagraph (A) shall cover each six-month period beginning 
on the date of the termination of the person's Federal Government employment (with 
respect to which the waiver under this subsection was granted) and ending two years 
after that date. Such report shall be filed with the President and the Director of the 
Office of Government Ethics not later than 60 days after the end of the six-month 
period covered by the report. All report8 filed with the Director under this 
paragraph shall be made available for public inspection and copying. 
(C) If a person fails to file any report in accordance with aubparavaphs (A) and 

(B), the Preeident shall revoke the waiver and ehall notify the person of the 
revocation. The revocation shall take effect upon the person's receipt of the 
notification and shell remain in effect until the report is filed. 

(D)  Any pernon who is granted a waiver under thia ~ubRecti0n shall be ineligible 
for appointment in the civil service unleae all reports required of auch peraon by 
subparagrapha (A) and (B) have been filed. 

(E) As used in thia subsection, the term "civil sewice" has the meaning given that 
term in aection 2101 of title 6. 

(An amended Pub.L. 96621, Title V, ( M)l(a), Oct. 26, 1978, 92 Stat. 1861; Pub.L. 96-28, I( 1, 2, 
June 22, 1979,93 Stat. 76; Pub.L. 101-189, Div. A, Title VIII, 1 814(d)(2), Nov. 29, 1989, 103 Stat. 
1499; Pub.L. 101-194, Title 1, ( 101(n), Nw. 30, 1989, 103 Stat. 1716; Pub.L. 101-280, 01 2(3, 
qd), May 4, 1990, 104 Stst. 149, 169; Pub.L. 101-609,Title V, ( 629 [Title I, Q 101 (b)(BKA)], Nov. 
6, 1990, 104 Stst.440; Pub.L. 102-26, Title VII, ( 706(n), Apr. 6, 1991, 106 Stat. 120; Pub.L. 
1119-1~ Div. A. Title XXXI. 6 3138(a). Dee. 6, 1991, 106 Stat. 1679; Pub.L. 102-396, Title VI, --- * 
( m a ) ,  Oct. 6,' 1992, 106 ~ k .  1879.) 

HISTORICAL AND STATUTORY NOTlCS 

Refemma In Text 
Section 1102 of the Omnibul Trade md Cm- 

petitivencss Act of 1988, r e f e d  to in 8 u k .  
(bK2)(A), is clmifled to rcclion 2902 of Title 19, 
Custom8 Dutia. 

The e lk t i ve  date net forth in ation 102(a) d 
the Ethin  Reform Act of 1989, referred to in 
nubscc. (e)(l)(L), (M), in the effective date of the 
amendment to thla milon by section IOl(a) of 
Pub.L. 101-194. See lection 102 of Pub.1. 
101-194, net out M an Effective Date of 1989 
Ammdment note under this section. 

Ststion I(e), (f) of the Foreip A8ents Registn. 
lion Act of 1938, ~s amended, referred to in 
auhuc .  (f)(2), i* clansifled to neetion 61 1(e), (F) ol 
Title 22, Fnreip Relntionn and Intrrcoume. 

S e t h  1201(n) nf the Higher Pdscation Act of 
1 0 ~ 4  ,,, ...L- r;u?vn\ :. -I-.-:a.A 

Section S O I ( C ~ ( ~ )  of the Internal Revenue Code 
of 1986, referred to in s u h .  (/)(2)(B), in section 
50l(c)(3) of Title 26, Internal Revenue Code. 

CadIflaHan 
Section SOl(a) of Pub.L. 95-521, which amend- 

ed thi8 wtion, w u  mpletdy nvieed by Pub.L. 
101-194, Title VI, 4 601(a), Nov. 34 1989. 103 
Stat. 1760, which reenacted auch provialon8 a8 
section 5Ol(n) of Appendix 7 to Title 5, Govern- 
ment Orgnnitatinn and Employeen. Such rwision 
mnd reenactment la eflective Jnn. 1, 1991, except 
that under certsin conditions provisions d mtion 
601(n) of Fub.L. 101-194 shall cenw to be effec- 
tive imofar an they ennct section SOl(a) of Appcn- 
dix 7, and provisiona of section SOl(n) of Pub.L. 
95 -721  a* they amended thi* section shnll k 
deemed to he rmnctcd, see ~ctinn 0 3  of Pub.t. 
a n t  t,,. -.. -... .. . --.- .... 3.. ' - -  .. . . 











11.. Omdd n r p d b l l l t y  

A n m q  rrr dleg\u#fied ham A n n  u attm- 
ney fbr Chapter I! trustee a p u n d  of hn. 
prevlouc employment u bnkruptcy andyct by 
United Suta trurtee, whew attorney', ponitia u 
bankruptcy maly.1 required h n  to review and 
analyze many upecu of Chapter I I petitions and 
recommend coursn of conduct to 8- attorneya 
and nni-tant United Statn trustees bsscd upon 
her conclusions and Chapter 11 case was filed 
hebre attorney I& p i t i o n  with United Sutm 
Tn~rtec, Chrptn I I t ~ r t e e  mluht have violated 
Ethin in Oavrrnment Act I n  re Rntaurnnt 
Dtrelnpmrnt nf Pueno Riro, Inc . Rkrtcy D Puer- 
to Rlro I V V I ,  128 B R 498 

A former Jurtin Department attorney i# not 
pmhihitcd by sahec (h) of thk wction frm 
npprine in a condmnat~on c r r ~  wen though it 
may hmve k n  under hi. "oficinl ruponsibility" 
during the year prunllne hi* rni~nation where 
h ~ r  rmienaticn k a m e  cfTwtive more than one 
)ear ago 1977 (Counqel-1nf Op)  1 0pOL.C 
10 

A formcr United Stat- Attorney auociatcd 
a*ith a law firm rrpramting a party in a caw 
ahich war pending in the United Statn Attor- 
ney'r Ollice at the time of his departure is person- 
ally hsrred hy s u k .  (b) of thir section, for one 
yrnr from the date he len, from appcnring at 
rprnt or attorney in the care because it w u  under 
his "oficial raponsibility" during his tenure, but 
thir har in not imputed to the partnen and svsoci. 
ate of his finn. However. his participation in the 
mstter was not sulliciently substantial to give rise 
to the prmnnmt bar in subec. (a) of this section. 
1077 (Counwl-lnf. Op.) I 0p.O.L.C. I. 

13. lI- 
By phpially dctivalaa WI pmpoul to 

Naval Scm Syctma Comrmnd (NAVSEA), fomm 
employee of NAVSEA w u  armmukrtln( lolely 
for purpose of hrniahin# technologid Infonnr. 
tion to aovernmmt and na( to Influma award of 
mntrnct lo as to q u i r e  valdlnn d award. when 
cmployee'a mimion wnn to make abeolutdy arWn 
that bidder's pmponnl wm deliverrd to right p l re  
and at ri8ht time and employee followed 
NAVSEA pmccdura in deliverinn ptopoul & 
industrial liaison office Roberl E k k t o r  of 
Rhnde Inland, Inc v U 3 ,  D R 1 1991, 162 
FSupp 1019 

16. RCCI~~ I  
That consulting firm which WM alter rgo of 

chairman of Federal Trade Commission had n- 
ccived substantial amounts from automobile man- 
ufacturer for conrulting services, that conlent de- 
Cree which war approved with vote of such chair- 
man war favorable to the autmohile mmufaaur- 
er and that he refurcd to rule out a return to such 
consultlng firm did not, in context, require rccuml 
of the chairman from participation in m.called 
defects casc sgainqt such manufacturn. wherein 
chairman participated in approval of conmt de. 
Cree (Inter for Auto Safety v F.T.C.. D C D C 
1984, 586 F Supp 1245 

17. Estoppel 
aovernmmt was not atopped from rssening 

conflict of inttrnt violation of former army pro. 
curement officer by failure of Commanding Oen- 
ern1 of A m y  Annnmmt Canmand to answer 
letter rquutin8 opinion as to whether fonner 
procurement oRcer cnuld r e p m t  aupplier in 
seeking further mod~licrtion* where opinion wrr 
wught aner former omer had already represent- 
ed finn in negotiations U.S v Medico Indus- 
tna, 1nc , C A 7 (111 ) 1986, 784 F.2d 840 

4 208. Arts aflectlng a personal financial interest 
fn) Except aa permitted by aubaection (b) hereof, whoever, being an officer or 

~ntployee of the executive branch of the United Stntea Government, or of any 
inrl~p~nclent agency of the United Statea, a Federal Reserve bank director, officer, or 
employee, or nn officer or employee of the District of Columbia, including a special 
Government employee, participates personally nnd aubstnntialty RS a Government 
nfficer or employee, through dociaion, approval, dieapproval, recommendation, the 
rendr r in~  of advice, investigation, or otherwise, in a judicial or other proceeding. 
appliratinn, request for a ruling or other determination, contract, claim, controvemy, 
rhnrge. arcuaation, arrest, or other particular matter in which, to hia knowledge, he, 
his spouse, minor child, general1 partner, organization in which he ia aerving as 
officer, director, trustee, general' partner or employee, or any pereon or organiza- 
tion with whom he is negotiating or haa any arrangement concerning prospective 
employment, has R financial intereat- 

Shall be aubject to the penalties net forth in section 216 of this title. 
(h l  S~~hsection (a) uhall not apply- 

( 1 )  if the officer or employee firat advises the Government official responsible 
for appointment to his or her position of the nature and circumatancea of the 
judicial or other proceeding, application, request for a ruling nr other dekmdiib- 
tinn, contract, claim, col~trovenry, charge, accusation, arrest, or other particular 
matter nnd makes full disclosure of the financial interest and receivea in 
advance a written determination made by auch official that the interest ia not so 
substantirrl as to be deemed likely to affect the integrity of the services which 
the Gov~rnment may expect from auch officer or employee; 

(21 if, by r~gulation insued by tho Director of the Office of Government 
, Ethic#, applicnl~le to all or R portion of all offirem nnd employees covered by this 

~ection, nnd publirhed in the Federal Register, the financial intorant 1.0- I.--- 

exempted from the requirements of subsection (a) M being tno remote or tao 
inconsequential to affect the Integrity of the services of the Government offieens 
or employees to which such reglation appliea: 

(9) in the cane of a special Government employee nerving on an advisory 
committee within the meaning of the Federal Advinory C!mmittee Act (including 
an individual being considered for an appointment to auch a position), the official 
reaponsible for the employee'a appointment, after review of the financial d i d +  
aure report filed by the individual pumuant to the Ethics in Government Act of 
1978, certifies in writing that the need for the individual's service8  outweigh^ 
the or potential for a conflict of interest created by the financial i n k r e ~ t  involved; 

(4) the financial interest that would be affected by the particular matter 
involved is that resulting solely from the interest of the officer or employee, or 
his or her spouae or minor child, in birthrighb- 

(A)  in an Indian tribe, band, nation, or other organized w u p  or commu- 
nity, including any Alaska Native village corporation as defined in or 
established pursuant to the Alaska Native Claima Settlement Act, which in 
recognized a s  eligible for the special programs and sewices provided by the 
United Shtea to lndiana becauae of their ~ h t t r s  an Indiana, 

(B)  in an Indian allotment the title to which is held in t r u ~ t  hy the United 
States or which ia inalienable by the allottee without the consent of the 
United Statea, or 

(C) in an Indian claims fund held in trust or adminiatered by the United 
Statea, 

if the particular matter doea not involve the Indian allotment or claima fund or 
the Indian tribe, band, nation, organized group or community, or Alaska Native 
village corporation aa a specific party or parties. 

(c)(l) For the purpose of paragraph (1) of subsection (b), in the caae of class A 
nnd B directors of Federal Reaerve Banks, the Board of Governors of the Federal 
Reaerve System shall be deemed to be the Government official reaponaible for 
appointment. . - 

(2) The potential availability of an exemption under any particular paragraph of 
aubaection (b) does not preclude an exemption being granted pursuant to another 
paragraph of subaection (b). 

(d)( l )  Upon requeat, a copy of any determination granting an exemption under 
aubaection (bul) or (bull) ahall be made available to the public by the agency 
granting the exemption pursuant to the p m e d u n a  set forth in section 106 of the 
Ethics in Government Act of 1978. In making auch determination available, the 
agency may withhold from disclosure any information contained in the determination 
that would be exempt from discloaure under section 662 of title 5. For purposes of 
determinations under aubaection (bug), the information deacribing each financial 
interest ahnll be no more extensive than that required of the individual in hie or her 
financial discloaure report under the Ethica in Government Act of 1978. 

(2) The Office of Government Ethicu, after consultation with the Attorney Gener- 
nl, ahall issue uniform regulations for the insuance of waivers and exemption8 under 
subsection (b) which shall- 

(A) liat and deacribe exemptions; and . . 
(9) provide guidsnce with respect to the types of interest8 that are not ao 

substantial as  to be deemed likely to affect the integrity of the aervicea the 
~overnment  may expect from the employee. . - 

(As amended Pub.L 96188, Title 11, b 206, Nov. 16, 1977, 91 Stat. 1988; Pub.L. 101-194, Title 
IV, 1 405, Nov. 80, 198% 109 Stat. 1761; Pub.L. 96188, Title 11, ) 206, Nov. 16, 1977, 91 Stat. 
1888; Pub.L. 101-194, Title IV, 405, Nov. 30, 198% 108 Sbt. 1761; Pub.L. 101-194, Title IV, 
6 dOMlWC\. amended Fub.L. 101.280, ) 6(c)(2), May 4, 1990, 104 Sht. 161); Puh.11. 101.m, ..-,-,,-,. 
) Mcnl). May 4, 1990, 104 Stat. 169.) 



IIISTORICAL AND BTATUTORY NOTE0 
Rshrmccr la T d  S U M .  Q. Pub.L. 101-194, t 4M(Z), #truck 

The F e d 4  Adviwry Committee Act, dcmd Out neumd smtma of sub. @) mding 

to in subuc. (b)(3), ir Pub.L 92463, Oet. 6, "1" Ihe of clam A and El d i ~ o n  of 
1972, 116 Stat 770, rr amended, which is ect out in Reurve the oC Omemon of the 

the Appndir 2 to Title 5, Obvernmmt Organiu- Fede-1 Rmrve System @hall be the Ch'ernmmt 

tion and Employm. otiicial responsible for appointment.': now wv- 

kction3 107 and I05 of the Ethicn in Govcm- 
e d  in s u W .  (CHI) of this omtion. 

mrnt Act of 1978, referred to in subsea. (w3) sub. @XI). Pub.L IOI-lW* 8 45(2)* dm- 

and (dyi), respectively, are rections 107 and 105 i8"ntd cxirtin~ cl. (1) par. (1) m d  @llbtitutd 

"f pub 1. 93-!21, which are wt out in A p p d i x  6 " S ~ b f i o n  (af" for "Subixtia (0) h d ,  "his 

to Tltlc 3, Oovemment OrEanir>tion and Employ. Or  iti ion" for "his Pmitia", md a ncmim- - Ion for a comma. .>. 

The Alarka Native Claimr Settlement Act, rr- 
frncd to in subuc. (h)(4)(A), is Pub.L. 92-203. 
t k c  IR.  1971, 83 Stat. 688. an amended, which is 
clnwified gmcrally to chapter 33 (section 1601 et 
wq) of Title 43, Public Lnndn. For complete 
clntrifiratinn of this Act to the Code, sce Short 
Tifle nnte wt out under section 1601 of Title 43. 
nnd Tnhln 

CndlfltvHnn 
Ammdment by Pub L 101-194, SFW5(IKc), 

ctnktnp "partner" and inrerting "general partner" 
h.r hecn e~ecuted to qubw ( 8 )  in two place in 
view of aknce of rpecific Congrationai directory 
Ianyage with rnpct  to placement of text. 

1990 Amendment 

S U M .  (a). Puh.L. 101-280. Q 5(eX2), a* 
srnmding Pub.L. 101-194. 1 U)3(I)(C), inurted 
"prncrnl" prmdine "partner" wherever a p p r -  
in@ 

S u b  (hH2). Pub.L. 101-280, 8 5(e)(I)(A). 
rcthtitated "ruhwcticm (a)" for "paravaph (I)". 

S t u b .  @HZ). Pub L 101-280. 8 S(e)(IXR), 
rtnlrk out "wtion 107 or' following "individual 
pr~nunnt to". 

Snhrc. (dH1). Pub.L 101-289, 1 S(e)(I)(C), 
.~rh.titcttcd provirinnr makin8 any agency determi- 
nation granting an exemption pumaant to subsec- 
tion (%HI) or @)(3) of thir certinn available upon 
req11c.t nnd punuant to the procedures set forth 
in rction 105 of the Ethin in Oovernment Act of 
lV7R and authnriring the withholding from puhlic 
diwlwure any information cnntained in the deter- 
mination thnt would be ercmpt from dirlosure 
under 5 U.S.C. section 5 2  for provi3ions rquir- 
in$ thnt a mpy of ail apency determinations grant- 
in# exemption punusnt to eub.ection (h)(I) or 
(?I)(?) of thir section be mnde availnblc to the 
Dirrrtor, who made all determinations d v e d  
a\ailnhlc to the public punusnt to section 105 of 
the Ethict in Government Act of 1978. 

t9lV Amcndmmt 
Suhrcc (a). Fuh L. 101-194. Q 403(I)(C), as 

arnrndrd by Pub.L. 101-280, Q 5(eX2), inwried 
"pmrral" preceding "partner" wherever appear- 
ing 

Puh L 101-194. 1 405fIHA) to (D), subrtitut- 
rd "or nf any indcpmrlent spency" for "of any 
indrpmdent aeency"; "an ollicer or employe of 
*he I7ittrict of Columhin" for "of the Diqtrict of 
('olrtmhia": "general psrtner" for "partner"; and 
"Shrill he cnhjett to the vn r l t i n  set forth in 
swtinn 716 of thir title" for "Shnli be fined not 
rnl-rr thmn I l O . f n l l  or impriconed not more than 

S a h .  @)(2). Pub.L. 101-194, 1 405(2), den- 
igrated existing cl. (2) u par. (2); subrtituted 
"regulation issued by the Director d the Ollicc of 
Oovemment Ethics, applicable to all or a portion 
of all otiiftan and employees w v e d  by this 
section, and published" for "general rule or my- 
lntion published. "paragraph (I)" for "clauw (I) 
hereof', and "integrity of the d m  which the 
Oovcrnment may expect from such on im  or 
employee:" for "inte$rity of Government otiicen' 
or employees' wmca.". 

S t t k .  (b)(3), (4). Pub.L. 101-194, 1 405(2). 
added pan. (3) and (4). 

Suhsec. (cXf). Pub.L. 101-194, 1 40S(2), 
which #truck m d  sentence of former sutncc. 
(h), redetignated the provision as pnr. (I), aukti- 
luting "For the purpose of pampph (1) of sub 
section (h), in the case of c l m  A md B dirston 
of Federal Re~rve Ranks" for "In the cluc of 
claas A and B directon of Fedmi Reserve 
Ranks". 

 SO^. (cX2). Pub.L. 101-194, 1 45(2). add- 
ed par. (2). 

Subncc. (d). Pub.L. 101-194. 1 405(2), added 
auhec. (d). 

1977 Amendment 

S u h .  (a). Pub.L. 95-1811. 1 205(a). extended 
the conflicts of interat pmhibition to a Federal 
Rnerve bank director, omcer, or employee. 

Subsec. (h). P1th.L. 95-188. 1 20S(b), added 
ncntence "In the caw of clan A and R directors of 
Federal Ruerve banks, the Lkmrd of Governors of 
the Federal Ruerve System shall be the Oovem- 
ment aflicial repnsible for appointment." 

EtYcet(re Date of 1990 Amrndment 
Amendment by Pub.L. 101-280 elTective on 

May 4, 1990, sce section 11 0fPub.L. 101-280, set 
out as a note under section 101 of Appendix 6 to 
Title 5, Oovernment Organization and Employees. 

Effectlrc Date 
"Particular Matter* Deflntd. Pub.L. 10046. 

Title Ill, g 319, Sept. 27, 1988, 102 Stat. 1826, 
which provided that: notwithstanding m y  other 
provision of Irw, for the purpmes of this section 
the term "particular matter", an applied to em- 
ployees of the Depnrtment of the Interior and the 
Indian Health Service, would mun "particular 
matter involving specific parties", WM rcpuled by 
Puh L. 101-194, Title V, Q 505(b). Nov. 30. 1989. 
101 Stat 1756, as amended Pub.L. 101-280, 
4 Mc). May 4, 1990, 104 Stat. 160. Similar 
p~otiriont hnd previourly appeared in Pub L. 
100 202, 6 IOl(g) [Title 111, 8 3181. Dcc. 22, . - - - - . - . - - - -. 

10 5) L;UU 
Note 2 

La&latlrr H H g  Nem, p. 3636. 9ec. dm Pub.L. 101-194, 1989 
U.S.Cbde Cong, and Adm. Ncvl, p. 1225; P1lb.L. 

For Iedslativa h L t w  and Purpae of Pub.L. 101-280, 1990 U.S.Cade M g .  ud Adm.Ne*n, p. 
95-180, ccc 1977 U.S. Code Cong. and Adm. 169. 
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Profanimal mpon8ibility in administrative 
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16 CFR 5.14. employe, financial interests of, see 22 CFR 

Exemption of insubstantial financial conflicts, 606.73S-1 et n q  
see 16 CFR 5.8. 

LAW REVIEW COMMENTARIE4 

Deferred taxation of gains realized upon divwti. of 1989. Eric I. Murdock. 58 0eo.Wanh.L.Rev. 
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proposal. Stuert A. Smith. 36 Fed.B.Newa & I. 
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ConrHhtlonalltJ % 
ConmlrueHnn with other lam la  
Employment urm((cmenb 17 
Em omdo trustee 22 
E~emptions IS 
Independent agency 19 
Independent mnhretor 21 
Indlchnent 16 
NqptlaHon md cxmdon of rantracta 

Eialuatton of bl& 7r 
Onenra wlthln d o n  3a 
Other prt(tdu matten 20 
Romatorm 18 

% CondhHondlty 
I t  w u  not n-ry to rqulre pluding of 

"specific actn of negotiating" or "npccific hilatenl 
arrangemento or act8 of arranging" in order to 
mve this scction from vagueness, u terms "negoti- 
ating" and "rrmngement" were not exotic or 
abstmr words, requiring detailed etymological 
study or judicial mdysh, but, rather, were com- 
mon words of unirctad umls. M) that pmp:t or 
ordinary intelligence would have fair notice d 
amduct prorribcd by this ection, a d  fact that 
there may be marglnal cam wan not suMcimt 
rrsson to hold that thin sectlon wm ton ambiguous 
to define criminal oflense. U.S. v. Conion, 1980. 
628 F.2d 150, 2M U.S.App.D.C. 150. 

la. Conamdon wlth other lam 
Enactment d Civil Service R d m  Act, which 

problem of nepotism in fedml employment, 
would not be considered to preclude application of 
fcdernl criminal ntatute prohihiting conflicts nf 
interest to Internal agency nepotism on theory 
civil penaltien were intended to be exclusive reme- 
dy for peprsnel practice prohibited by CSRA 
m d  criminal statute was impliedly repealed aa it 
applied to internal agency nepotism. U.S. v. 
Lund, C.A.4 (Va.) 1988, 853 F.2d 242. 

I n  enacting the general reform of the federal 
bribery, gran and conflict of interest law, Con- 
Bras plainly intended that prohibiting partic- 
ipation by Eovernment employm in decisions L 
fecting organiutions with whom the employee8 
were negotiating or had arrangements concerning 
prospctive employment would expand the m c h  
of this m t h ;  however, since it w u  evident that 
Congrena was concerned with permitting qualified 
penons to move between the public and private 
Kctors m d  with facilitating govemmmt'c r e ~ ~ i t -  
ment and retention of talented personnel, to penal- 
ire by criminal pmvcrttion indefinite and inchoate 
links to outside firms such an unsolicited o f lm of 
future employment or even unilatml hopea and 
plans would defeat the congrensional purpose. 
U.S. v. Conlon, D.C.D.C.1979, 481 F.Supp. 654. 

Pu- of this section prohibiting a govern- 
ment employee from havin~ any pmmt  or pro. 
npective financial intrrmt in Eovernment decirions 
in which he participatu i e  to insure honuty in the 
#overnmmt's businan dealink by preventing fed- 
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$2 * T ::STRICT PF' PENNSYLVANIA COURT 
i 

REP. JAMES C. GREENWOOD, 1 
et al., ) 

1 
plaintiffs, 1 

1 
v. ) Civil Action No. 92-CV-5331 

1 
JOHN H. DALTON, Secretary ) 
of the Navy, et al., i 

1 
Defendants. 1 

STIPULATION AND ORDER 

By their undersigned counsel, plaintiffs and defendants 

hereby stipulate that plaintiffsf oppositions to defendantsf 

partial motion to dismiss and motion for a partial stay of 

proceedings and that defendants1 opposition to plaintiffs1 motion 

for summary judgment shall be due on or before August 27, 1993. 

The parties further stipulate that any reply memoranda shall be 

due on or before September 10, 1993. 

n 

. Jdnderson 
M. Gamey 

Jeffrey S. Gutman 
Attorneys for Defendants Attorneys for Plaintiffs 

IT IS SO ORDERED. 

Dated: A ~ d u s r ~  1 1,993 

UNITED STATES DISTRICT JUDGE 
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Force Structure Plan 

Background 

Public Law 101-510 requires the Sccrctary of Defense to submit to the Congress 
and to the Commission a force structure plan for fiscal years 1994 through 1999. The 
Secretary submitted the plan to Congress and to the Commission on March 12, 1993. 

The force structure plan which follows incorpwates an assessment by the 
Secretary of the probable threats to the national security during the fiscal year 1994 
through 1999 period, and takes into account the anticipated levels of funding for this 
period. The plan comprises three sections: 

o The militaq threat assessment, 

o The nced for overseas basing, and 

o The force structure, including the implementation plan. 

The force structurt plan is classified SECRET. What follows is the 
UNCLASSIFIED version of the plan. 

Section I: Military Threat Assessment 

Thc vital interests of the United States will be threatened by regional crises 
hetween historic antagonists, such as North and South Korea, India and Pakistan, and 
the Middle EastPersian Gulf states. Also, the collapse of political order as a result of 
ethnic enmities in artas such as Somalia and the former Yugoslavia will prompt 
international efforts to contain violence, halt the loss of life and the destruction of 
property, and rczstablish civil society. The future world military situation will be 
characterized by regional actors with modern destructive weaponry, including chemical 
and biological weapons, modcrn ballistic.missiles, and in some cases, nuclear 
weapons. The acceleration of regional strife caused by frustrated ethnic and 
nationalistic aspirations will inacasc the pressure on the United States to contribute 
military forces to international peacekeeping/enforcement and humanitarian relief 

13 



The United States faces three types of conflict in the coming years: deliberate 
artacks on U.S. allies or vital interests; the escalation of regional conflicts that 
eventually threaten U.S. allies or vital interests; and conflicts that do not directly 
threaten vital interests, but whose costs in lives of innocents demand an international 
response in which the United States will play a leading role. 

Across the Atlantic 

?he Balkans and parts of the former Soviet Union will be a source of major 
crises in the coming years, as political-ctbnic-religious antagonism weaken fragile post- 
Cold War institutions. Thtsc countries may resort to arms to protect narrow political- 
ethnic i n w t s  ar maximizt their power vis-a-vis their rivals. The prcscnu of vast 
stores of conventional weapons and ammunition greatly increases the potenrial for 
these local conflicts to spread. Meanwhile, European NATO allies wiU continue to 
-1e with shaping an evolving regional security fiamcwork capable of crisis 
management and conflict prevention, as well as responding to out-of-area 
contingencies. 'Ibcsc countries will develop closer relations with the central East 
Empean countries of Poland, the Czech and Slovak Republics, and Hungary, but they 
will be reluctant to admit the republics of the former Soviet Union into a formal 
collective dcfcllsc uraagemcnt. Attempts by these former Soviet republics to 
transform into democratic states with market economies and stable national boundaries 
may prove too difficult or too costly and could result in a reassertion of 
authoritarbhm, eccnornie collapse, and civil war. Unsettled civil-military mlations, 
unstable relations between Russia a d  Ukraine, and retention of significant numbers of 
nuclear weapons even after the impltmentation of START II, the continuation of other 
stra&gic programs, and relatively in dkrhinate arms sales will  remain troubling 
aspects of the Commonwealth of Independent States, 

In the Middle East, competition for political influence and nafud resources 
(i.e., w ~ l m  and oil). along with weak economies, Islamic fundamentalism, and 
demographic pressures will contribute to detui-g living standards and encourage 
social u n r ~ n  Tht nquircmtnt for the United Statcs to maintain a major role in 
Persian Gulf security arrangements will not diminish for thc foreseeable future. 

?be major threat of military aggression or subversion in the Persian Gulf region 
may well emanate from Iran. Iran will find its principal leverage in subversion and 
propaganda, and in tbrws and military posnning below the threshold that would 
precipitate U.S. intervention. 
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Iraq will continue to be a major concern for the region and the world. By the 
tmn of the centmy, Iraq could pose a renewed regional threat depending on what 
-tioar remain in place and what success Iraq has in circumventing rhem Iraq 
athues  to constitute a residual thfeat to som Gulf states, particularly Kuwait Its 
military capabiities to threaten other Gulf Arab states will grow. These states W 
n c v e r t h ~ l ~  continue to depend largely on the U.S. deterrent to forestall a renewed 
Iraqi drive for regional dominance. 

A prolonged stalemate ir, the Middle East peace process may lead to further 
violence and timats to U.S. allies and intmsts, perhaps accelerating the popularity of 
anti- Western and Islamic radical movements. 

Across the Pacific 

Tbe security environment in most of Asia risks becoming unstable as nations 
reorient their defense policies to adapt to the end of the Cold War, the collapse of the 
Soviet cmpi~~,  the breakup of the former Soviet Union, and the lessons of the Persian 
Gulf War. Political and economic pressures upon Communist or authoritarian regimes 
may lead to greater instability and violence. Virtually every nation will base its 
strategic calculations on the premise of a declining U.S. military presence. The lesser 
nations of Asia will become increasingly concerned about security in areas 
characterized by national rivalries. 

Om most active regional security concan in Asia remains the military threat 
posed by North Korea to our treaty ally, the Republic of Korta. Our concerns are 
intensified by North Korea's efforts to develop weapons of mass destruction and 
delivery systems. 

China's military modernization efforts of the last two decades will produce a 
smaller but more capable military with modem combat aircraft, including the Su- 
27/FLANKER. China will also have aerial  fueling and airborne warning and control 
aircraft before the end of the decade. The Chinese Navy will have significantly 
improved air defense missile capabiities, antiship missiles, long-range cruise missiles 
(120 km range), and a new submarhe-launched czuisc missle. By the end of the 
decade China also will have improved its strategic nuclear farces. 

Japan's major secuxity concerns wil l  focus primarily on the potential emergence 
of a reunified Korea armed with nuclear weapons, on the expanding Chinese naval 
thrcat, and on the possibiity of a nationalistic Russia 



In South Asia, the principal beat to U.S. security will remain the potential of 
renewed conflict between India and Pakistan. While the conventional capabilities of 
both countries probably will be eroded by severe budget prcssurcs, internal security 
obligations, and the loss of Suptrpower benefactors, India and Pakistan will still have 
nuclear-capable ballistic missiles. 

The Rest of the World 

'Ibis broad characterization covers regions not addressed above and is not 
intended to either diminish or denigrate the impomnct of U.S. interests, friends, and 
allies in areas beyond Europe and the Pacific. 

In Latin Ammica, democratic foundations remain unstable and the 
democatization process will remain vulnerable to a wide variety of influences and 
factors that could easily derail it. V i d y  every country in the region will be 
victimized by cirug-associaad violence and crime. Over the next few years, the 
capabilities of almost all of the militaries in the region will remain static or decline 
despite planned or ongoing measures to uppack or modernize existing inventories or 
restructure. A single exception may be Chile, which may see some f- structure 
improvements through the mid-1990s. 

In AfricP, chronic instability, insurgency, and civil war will continue throughout 
the continent. Two major kinds of security issues wilI dominate US. =latiom with the 
region: noncombatant evacuation and conflict resolution. Operations most likely to 
draw the US. military into the continent include disaster relief, h d e  
assistance, intcrna&ional peacekeeping, and logistic support for allied military 
operations. Further, conflict rtsolution efforts wilI test the gmwhg reputation of the 
United States for negotiation and mediation. 

k t  t W  to U.S. allies or vital interests that would require a signif5cant 
military response in the near future m those p o d  by North Korra, Iran, and Iraq. 
More numerous, however, are those ngional conflicts that would quickly escalate to 
&ten vital U.S. interests in Southeastern Europe, Asia, the Middle East, Africa, and 
Latin America Thest conflicts would not q u i r e  military responses on the order of 
DESERT STORM, but they would pose unique dcrnands on the abiity of U.S. Anntd 
Forces to maintain stability and provide the environment for political solutions. 
Fmally, there will be a large number of contingencies in which the sheer magnitude of 
human suffering and moral outrage dcrnands a U.S. response, probably in concert with 
the United Nations. The current number of international crises is unlikely to diminish 
before the end of this decade, as many regions of the world continue to suffer thc 
ravages of failed economic p r o g g ,  and nationalistic violence. 



Section 11: J d i c a t i o n  for Overseas Basing 

1 As we reduce forward-presence forces globally. we nevertheless will continue to 
I CmphasS the fundamental roles of forward-presence forces essential to deterring 

m i o n ,  fostering alliance relationships. bolstering regional stabiity. and protecting 
U.S. interests abroad. Forward-presence activities such as forward basing, rotational 
a d  paiodic deployments. exercises and pofi visits. military-to-military contacts. 
security assistance. combatting tenorism, combatting narcoM~cking. and protecting 
-xican citizens in crisis arcas will remain central to our stability and U.S. influence 
will be promoted through emerging fonuard-presence operations. These include roles 
for the military in the war on chugs and in providing humanitarian assistance. 

Ova the past 45 years, the day-to-day presence of US. forces in regions vital to 
U.S. national intcrest has been key to averting crises and preventing war. Our forces 
throughout the world show our commitment, lend credibility to our alliances, enhance 
regional stability, and provide crisis-response capability while promoting U.S. influence 
and access. Although the numbers of U.S. forces stationed overseas will be reduced. 
the credibility of our capability and intent to respond to crisis will continue to depend 
on judicious forward presence. Forward presence is also vital to the maintenance of 
the system of collective defense by which the United States works with its friends and 
allies to pow our security interests. while reducing the burdens of defense spending 
and unntctssary arms competition. 

Atlantic Forces 

U.S. interests in the Atlantic Regions, including Europe, the Mediterranean, the 
Middle East, Africa and Southwest Asia, require continuing commifment There will 
be forces. forward stationed and rotational, with the capability for rapid reinforcement 
from within the Atlantic region and from the United States and the means to support 
deployment of larger f o m  when necdcd. 

The end of the Cold War has signifkantly reduced the requirement to station 
U.S. forces in Europe. Yet, the security of the United States remains linked to that of 
Europ. and our continued support of the Atlantic Alliance is crucial. Our stake in 
long-term European security and stability. as well as enduring economic. cultural. and 
geopolitical i n ~ t s  require a continued commitment of U.S. military strength. 

Our forward presence foras in Europe must k sized, designed. and postured to 
p s ~ r v e  an active and influenrial role in the Atlantic AUiancc and in the future security 
framework on the continenL The remaining force of 1 Army Corps with 2 divisions 
and 3(+) Air Force Fighter Wig Equivalents (FWE) is a direct response to the 



uncertainty and instability that =mains in this region. In addition, maritime forces 
committed to Europe will be one Carrier B d e  Group (CVBG) and one Amphibious 
Ready Group (ARG/MEU(SOC)). Tbese forward-deployed forces provide an explicit 
commitment to the security and stabiity of Europe, and ppositioned equipment 
provides an infrastructure for CONUS-based farces should the need arise in Europe or 
elsewhere. 

Tbe US. ~ n s e  to the Iraqi invasion of Kuwait was built on the foundation 
of previous U.S. presence in the region. Air, ground, and maritime deployments, 
coupled with prt-position, combined exackes, security assistance, and infrastructure, 
as well as European and regional enroute strategic airlift hfrasmctmc, enhanced the 
crisis-response force buildup. Future presence in Southwest Asia will be defined by 
ongoing b i i  negotiations with the g o v ~ n t s  of the Gulf Cooperative Council. 
Om commitment will bc r e i n f d  by pre-positioned quipment, access agreements, 
b ' i  planning, periodic deployments and exaciscs, visits by senior officials and . 

d t y  assistance. 

Pacific Forces 

U.S. interests in the Pacific, including Southeast Asia and the Indian Ocean, 
q u i r e  a continuing commitment Becaosc the forcts of potential a d v ~ c s  in the 
Pacific arc different than the Atlantic, and due to the maritime character of the area, 
U.S. military forces in this vast region of major imponance differ Erom those in the 
Atlantic arcna. As Asia continuts its economic and political &veloprnent, US. 
forward presence will continue to save as a stabihhg influence and a =mint to 
potential regional aggression and reamamat 

Forward presence forces will bc principally maritime, with half of the projected 
d c r  and amphibious force oriented toward this area including one CVBG, ARG, and 
Marine Expeditionary Foree forward-based h this region. Ibe impving military 
capability of South Korea has enabled our Army forces to be trimmed to less than a 
division. One Air Force FWE in South Korea and I(+) FWE in Japan are to be 
forward-bsd in tbis region. Ia addition, presence in both Alaska and Hawaii will bc 
maintained. 

Elsewhere in the World 

In the lcss-predictable yet increasingly important other regions of the globe, the 
United States seeks to pramt its acccss to foreign markets and resources, mediate the 
traumas of economic and social strife, deter regional aggressors, and promote the 
regional stability necessary for progress and prosperity. From Latin America m sub- 
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Africa to the far-flung islands of the world's oceans. American military men 
women contribute daily to the unsung tasks of nation-building, security assistance, 
quiet diplomacy that protect and extend our political goodwill and access to 

fmign markets. Such access becomes in-ingly critical h an as of nduced 
farward presence, when forces deploying from the United States arc more than ever 
dependent on enroute and hos t -don support to ensure timely response to distant 
d. In the future, maintaining forward presence through combined planning and 
exaises, pn-positioning and service agreements, and combined warfighting doctrine 
and intcroperabiity could spell the difference between success or failure in defending 
vital regional interests. 

Contingency Forces 

The U.S strategy for the come-as-you-arc arena of spontaneous. often 
unpredictable crises requires fully trained, highly ready forces that arc rapidly 
deliverable and initially self-sufficient. Therefore, such forces must be drawn primarily 
from the active force structure and tailored into highly effective joint task forces that 
capitalize on the unique capabiities of each Service and the spacial operations forces. 
In this regard, the CINC must have the opportunity to select from a broad spectrum of 
cajnbititics such as: airborne, air assault, light infantry, and rapidly deliverable heavy 
forces from the Arms the entire range of fighter, fighter-bomber, and long range 
conventional bomber forces provided by the Air Force; &a-based naval air power, 
the striking capability of surface combatants, and the coven capabilities of attack 
rubmarines from tbc Nayy, the amphibious combat power of me. Marine Corps, 
particularly when access ashore is contested, which includes on-station MEU(S0C) and 
Maritime Re-positioning Ships; and the unique capabilities of the special operations 
forces. Additionally, certain rcsave rmin must be maintained at high readiness to 
assist and augment responding active units. RCSCNC forces perform much of the lift 
and other vital missions from the outset of any contingency operation. In regions 

no US. foxward presence exists, these contingency forces arc the tip of the 
v, first into action, and followed as r c q M  by heavier forces and long-term 



Section III: The Force Structure and Implementation Plan 

ARMY DIVISIONS 
Active 
Rtstrve(m1 

MARINE CORPS DIVISIONS 
Active 3 3 .  
Rcscrve 1 1 

CARRIER AIR WINGS 
Active 
Reserve 

BA- FORCE SHIPS 466 427 

AIR FORCE FIGHTERS 
Active 1 3 8  1,098 
Rcscrve 816 810 

AIR FORCE BOMBERS 242 176 

DoD Pemomd 
(End Sangth in thousands) 

ACI'IVE DUTY 
Army 
Navy 

Air Force 
r n A L  

RESERVES 
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