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April 21, 1993 

The Honorable George J. Mitchell 
Majority Leader 
S-221 Capitol Building 
Washington, D.C. 20510 

Dear Senator Mitchell: 

Thank you for your recent correspondence. I appreciate your 
comments that the Defense Base Closure and Realignment Commission 
should reconsider its 1991recommendationto close Loring Air Force 
Base (AFB) . 

Secretary of Defense Les Aspin transmitted to the  omm mission 
on March 12, 1993 his recommendations for domestic base closures 
and realignments. A recommendation to reopen Loring Air Force Base 
was not included in Secretary Aspinfs recommendations. 

The 1991  omm mission analyzed Loring AFB in the context of the 
strategic tanker mission of Strategic Air Command. The closure 
decision was based on Loringfs relatively low ranking among the SAC 
bases. In addition, transcripts of the final deliberation of the 
91   om mission focused on the air refueling mission. On this point 
Plattsburghfs capability was judged to surpass that of ~oring's. 
Also, Plattsburghfs parking capability was determined to be 
superior to ~oring's. While there was considerable discussion on 
these issues, the final motion, made by Commissioner Duane Cassidy, 
was to accept DODfs recommendation for closure of Loring AFB. 

The ~ilitary Departments have submitted, through OSD, a few 
1988 and 1991 closure and realignment decisions for redirect by 
this Commission. The DOD guidance for these redirects stipulated 
that they must support changes in force structure, mission, 
organization, or economic payback. These redirects are currently 
under review by the commission. 
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The base realignment and closure law (Public law 101-510) 
contains no provision mandating the Commission to accept redirects 
from local communities. If this were the case, all states and 
local communities would readdress their closure installations to 
subsequent Commissions and the country would reverse course back to 
the closure stalemates experienced from the late 1970s to 1988. 

I regret that I must take such a hard stand on this issue not 
to reopen the case of Loring AFB, but I believe the alternative 
would be chaotic and detrimental to the best interest of our 
country. 

I hope you will continue to share any additional comments in 
the coming months. Please contact me if I can be of any assistance 
to you. 

Sincerely, 

JIM COURTER 
Chairman 

cc: Senator William S. Cohen 
U.S. Representative Olympia J. Snowe 

JAC : j pg 
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September 12, 1991 

MEMO FOR THE RECORD 

SUB J : Senate Armed Services Committee Hearing 
Regarding Loring Air Force Base 

FROM : Wendi M 
The following Senators were present throughout the hearing: 

Nunn Cohen 
Mitchell McCain 
Dixon Lott 

Warner 

Witnesses included: 
Carl Smith 
Gen. Getsy (ret.) 
Gen. Smith (ret. ) 
Dep. Asst. Sec. Boatright 
Maj. Gen. Habiger 

The hearing was chaired by Senator Dixon. The major point of 
interest to the Commission was Senator Mitchell's comment that 
there would be a lawsuit to which he, Senator Cohen and the 
Governor of Maine would be parties. Mitchell stated that, "as a 
matter of law1@ it is necessary to review ltviolated fundamental 
standards of truthn regarding the review of Loring Air Force Base. 

Mitchell continued by saying that it is I1our conviction that SAC 
provided information that was incorrect, imprecise, slanted and 
evasive. SAC was constantly "shifting facts, changing 
inf~rmation.~~ He believes the Air Force provided "flawed data1# due 
to theirn biases. 

Mitchell stated that it was an "unfair process and resultl1 due to 
he evaluation of quality of life issues. He believes that the Air 
rce officially rejected quality of life as a criteria then 
yested to the Commission that it be used as a basis of 
:nction between Plattsburgh and Loring. 

1 spoke at length regarding Col. Hefelbower's statement in 
7ession with the Commission that quality of life was a 
This was supposedly said eleven days prior to ~abiger's 
king that it was not. He also quoted General Cassidy 
\s saying, "1 will vote right now to keep Plattsburgh 
.ingl1 due to the quality of life issue. 



Mitchell, Cohen and Carl Smith all invoked General Cassidyfs name 
several times. They repeated his line about voting against Loring 
due to quality of life reasons many times. The tone was extremely 
negative. 

Senator Cohen said that the Irprocess was essentially sound.rr He 
followed with accusations of Nstonewalling, gag rules and a need to 
file FOIAsn for needed information. 

Cohen said Col. Lamont (without using his name) was an vvunequal 
advocate of the Air Force position." Later in the hearing, Carl 
Smith stated that the Colonel was chosen as one "who would be most 
highly influential in base closure  decision^.^ Carl Smith 
continued by showing a graph depicting the number of times the 
Colonel spoke in comparison to others participating in hearing 
discussions regarding Loring. 

Boatright said that quality of life related to criteria #1 as it 
relates to retention of a quality force. He said that he 
concluded, however, that quality of life could not be measured and 
therefore the Air Force did not formally consider it. 

Commissioner Ballfs name was mentioned several times as the only 
one capable of attaining information requested of Loring AFB by 
Senator Cohen. 

The hearing lasted 2 hrs. and 40 minutes. 
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C .  20006-1604 
202-653-0823 JIM COURTIER. CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL. 111 
HOWARD H. CALUWAY 
GEN. DUANE H. CASSIDY, USAF (RET) 
ARTHUR LEVITT, JR. 
JAMES SMITH 11. P.E. 
ROBERT D. STUART, JR. 

ES# 92022802 

February 28, 1992 

MEMORANDUM TO 

FROM 

All Staff 

.:' 
Bob Moore, General Counsel 

RE Cohen, et al., v. Rice, et al.; The Loring AFB 
lawsuit 

Today we filed our motion to dismiss this lawsuit in the 

United States District Court for the District of Maine. 

If you would like to see our response to Loring's aaended 

complaint, I have asked Toby to make copies available to those 

interested (ES# 920220-02). If you have any questions regarding 

the lawsuit, please do not hesitate to ask. 



May 27, 1992 

MEMOIUWDUM FOR CHAIRMAN COTJRTER 1 

FROM: ROBERT MOORE wWd 
OF COUNSEL, SPECTER AND LORING CASES 

SUBJECT: Litigation Update 

1. LORING CASE - Cohen, et a1 v. Rice, g & 

Last week, Judge Bmdy of the U.S. District Court, District of Maine, granted our motion to 
dismiss in part, and denied it in part. He threw out all but two allegations by the Loring 
plaintiffs, finding that most of their charges were not judicially reviewable. The two issues 
that the Court found to be subject to judicial rwiew are: 

1) Plaintiffs' contention that the Secretary of Defense failed to transmit to the GAO, 
Members of Congress and the Commission all of the information used in making the 
base closure recommendation. 
2) Plaintiffs' contention that the Commission Med to hold public hearings as 
required by the act. 

Judge Brody stated his intention to hear these issues on an expedited Basis and has planned a 
telephonic scheduling conference for tomorrow that DOJ, Matt and T can participate in. The 
Department of Justice is very pleased with the decision and successful fmdings by the Maine 
Court could be helpful later, as the PWelphia case unfolds, 

2. PH1LAI)ELPHT-A CASE, Specter, & v. Garrett, J 

Denying the petition by the Commission, the Navy, hD, DOJ, and the Solicitor General, 
the 3rd Circuit voted not to rehear the Scmter case en banc. Our options therefore art: to 
litigate in District Cwrt cm the limited number of procedural issues the 3rd Circuit found are 
judicially reviewable, or to file a writ of certiorari with the Supreme Court. DOJ has 90 
days to file the writ and they have asked for the Commission's recommendations within the 
next 30 days. At this time, our codefendants and the Department of Justice staff are 
pondering whether to seek cert or not. I will develop the pros and cons of that action and 
will brief you and Matt so that we can make a recommendation to DOJ by the end of June. 

I've enclosed the Recision by the Court in Loring. I think you'll find i t  interesting r d i n g .  
Commissioner Cassidy will undoubtedly be pleased that the Court found the use of "quality 
of lifen non justiciable (opinion, p. 9). The Philadelphia rehearing denial is enclosed as 
well. 

Please call me if you have any questions, otherwise 1'11 talk to you and Matt over the next 
few weeks. 



February 10, 1993 

MEMORANDUM TO F TT, WAYNE, CAROLINE, TOBY, 
BEN, ALEX AND FRANK 

From : Jill 
Re: Philadelphia NASY and Loring AFB hearings 

I spoke with Jeff Guttman of-his morning he informed me 
that hearings fomiladelphia NASY will take place on 
at 11:OO am, at the Federal Courthouse located near 
square-& did not have the exact address). The room has not been 
determined and will be posted on the 24th at either the Office of 
the Clerk or near the elevator. 

The Loring hearing will take place on Lrchlh anytime from 
9 : 0 0  am on. This will be at the Boston Federal Courthouse located 
near $ilk and School Streets. The room has not been determined and 
will be posted that day at either the Office of the Clerk or near 
the elevator. 

A moot court session will take place at Justice, Scott 
McIntosh is suppose to contact us with a date. 
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Loring Memorandum 

Re: Correspondence from Senators Cohen and Mitchell and and 
Congresswoman Snowe, April 5, 1993. 

The 1991 Commission analyzed Loring AFB in the context of the 
strategic tanker mission of Strategic Air Command. The closure 
decision was based on Loringfs relatively low ranking among the SAC 
bases. In addition, transcripts of the final deliberation of the 
91 Commission focused on the air refueling mission. On this point 
Plattsburghfs capability was judged to surpass that of Loring's. 
Also, Plattsburghfs parking capability was determined to be 
superior to Loringrs. While there was considerable discussion on 
these issues, the final motion, made by Commissioner Duane Cassidy, 
was to accept DODfs recommendation for closure of Loring AFB. 

The ~ilitary Departments have submitted, through OSD, a few 
1988 and 1991 closure and realignment decisions for redirect by 
this Commission. The DOD guidance for these redirects stipulated 
that they must support changes in force structure, mission, 
organization, or economic payback. These redirects are currently 
under review by the Commission. 

There is no provision in the base realignment and closure law 
that mandates the Commission to accept redirects from local 
communities. If this were the case, all states and local 
communities would readdress their closure installations to 

Commissions and the country would reverse course back to 
stalsates experienced from the late 1970s to 1988. 

I regret that I must take such a hard stand on this issue not 
to reopen the case of Loring AFB, but I believe the alterna+;.ve 
would be chaotic and detrimental to the best inter- . ur 
country. 
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M E M O  
TO: STAFF 
FROM : GC OFFICE 
DATE : MAY 6, 1993 
RE: MAY 3 LORING DECISION BY THE COURT OF APPEALS 

Case: Cohen v. Rice, No. 92-2427 (1st Cir. May 3, 1993). 
Argued before the U.S. Court of Appeals for the First 
Circuit on March 3, 1993; decided May 3, 1993. 

Re: Closure of Loring Air Force Base in Limestone, Maine 

Plaintiffs: Cohen et al. 

Defendants: Secretary of Defense, Secretary of the Air Force, 
Defense Base Closure and Realignment Commission 

Issue : Whether the actions of DoD and DBRAC in preparing 
recommendations for the President under the 1990 DBRAC 
Act are l1final agency actionm1 subject to judicial review 
under the Administrative Procedure Act. 

Decision: On May 3, 1993, the United States Court of Appeals for 
the First Circuit affirmed the judgment of the district 
court in favor of defendants. 

Backsround 

Plaintiffs brought this action under the Administrative Procedure 
Act, 5 U.S.C. 701, ("APAm) seeking to enjoin DoD from carrying out 
the 1991 decision to close Loring Air Force Base. Plaintiffs 
alleged that defendants (including the Defense Base Closure and 
Realignment Commission) violated procedural and substantive 
requirements of the 1990 DBRAC Act. The substantive claims related 
to the merits of the decision; the procedural claims involved 
challenges to DoDfs and the Commissionfs procedures, including, for 
example, an alleged failure to hold public hearings and provide 
certain information. 

In May 1992, the district court dismissed plaintiffsf substantive 
claims, holding that the 1990 Act precludes judicial review of 
substantive challenges to base closure decisions. 

In September 1992, the district court granted summary judgment in 
favor of defendants on the remaining procedural claims, relying on 
the Supreme Courtfs recent decision in Franklin v. Massachusetts, 
112 S.Ct. 2767 (1992). Plaintiffs appealed. 

Court of ADDeals May 3 Decision 

On May 3, 1993, the Court of Appeals for the First Circuit affirmed 



the district court's judgment. Again relying on Franklin, the 
First Circuit held that the actions of DoD and the Commission in 
preparing base closure and realignment recommendations for the 
President under the 1990 Act do not constitute Itfinal agency 
actionM for purposes of the APA and therefore are not subject to 
judicial review under the APA. The court also noted that "whether 
the complaints are styled as procedural or substantive, our answer 
to the 'core questionf of finality remains the same.It 

In reaching its decision, the First circuit wrote: 

"the heart of the instant dispute is whether the actions 
complained of are final actions within the meaning of 
APA. We agree with the district court's conclusion that 
the holding and reasoning of Franklin are directly 
applicable to the facts of the present controversy. In 
our view the agency action bears less indicia than that 
in Franklin where the majority referred to the 
President's role in reapportionment is admittedly 
ministerial yet still found that the President's action 
to be the final action.I1 

The court concluded: I1After careful review of the decision below 
[the district court's decision] the 1990 [DBRAC] Act and Court's 
pronouncements in Franklin, we affirm the judgment of the district 
court. 

FYI: The Philadelphia case Specter v. Garrett is still pending in 
the U.S. Court of Appeals for the Third Circuit. 
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Loring AFB Base Visit 

June 3, 1991 

Lead Commissioner: Mr. Ball 

Accompanying Commissioners: Mr. Stuart 
Mr. Cassidy 

Staff Escort: Steve Kleiman 

Elected Officials Attending: Senator Mitchell 
Senator Cohen 
Representative Snowe 
Governor McKernan 

Base's Present Mission: 

*Host to the 42nd Bombardment Wing currently equipped with 14 
B-52Gs (conventional) and 19 KC-135R aerial refueling 
aircraft. 
*Provides long-range, conventional B-52 operations in support 
of all theater commanders. 

Service's Justification For Closure: 

*Limited access to required training airspace 
*Limited low level training routes in region 
*Poor peacetime tanker aircraft utility 

-Very few receivers available for peacetime training 
-Condition of base is well below average 

*Ranked lower in overall military value 

Main Facilities Reviewed: 

*HQ Command Post ($2M) 
*Heat Plant 
*Alert Facilities -enlarged and improved bomber and tanker 
aprons. 
*PLS Runway - $16M Alert runway constructed in 1986. 
*Weapons Storage Area 
*Apron Refueling Support 
*Maintenance Complex 
*BX 
*Commissary - $1.7M upgrade in 1985. 
*Hospital - 23 bed capacity constructed in FY 85 for $20.5M 
*Bowling Center 
*Dorms -3 new dorms and a new dining hall ($18M) 

-Fourth dorm, costing $9.2M is hung up in the Milcon 
moratorium 

*Arts and Crafts Center 
*VOQ 
*T-9 Noise Suppressor Facility 
*Wastewater Treatment Plant 



Community Arguments Presented During Visit: 

*AF failure to include several operationally significant 
facilities in calculating the cost to upgrade each SAC base 
to condition code 1. 

-Aircraft Hydrant Refueling Systems 
-Navigational Traffic Aids 
-Airfield Pavement Lighting 
-operational-~uildings 
-Operational-Facilities (other than buildings) 

*AF failed to account for ongoing MILCON projects resulting in 
several RED ratings for Loring such as: 

-POL/Supply Storage: should be GREEN 
-Heat Plant: should be GREEN 
-Water Supply: should be GREEN 

*Inconsistencies in data provided by Loring to SAC and that 
provided by the AF staff to the BCEG in such areas as: 

-POL Supply/Storage 
-Cost to upgrade medical facilities to condition code 1. 

*Inclusion of a cost to upgrade obsolete buildings to 
condition code 1 when no replacement cost is required. 
*Loring has no quiet hours while Griffiss and Plattsburgh do. 
*Geographic location and operational advantages. 
*No encroachment problems. 

Requests for Staff as a Result of Visit: 

*Explore the allegations made by the Loring community and 
determine if there is any validity to their claims. 

*Mr. Ball requests that the AF R&A team validate data on the 
attached "Capacity Comparisontt developed by the Loring 
representatives. 

*These issues will be addressed by the R&A staff and briefed 
to the Commissioners during the deliberative process. 
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TANKER UTILITY 

POOR ACCESS TO 
BOMBING RANGES 

DoD POSITION 

ONE FULLY 
OPERATIONAL 
RUNWAY AND ONE PLS 
RUNWAY 

CAPACITY HIGH. 
CONDITION BELOW 
AVERAGE. COST TO 
IMPROVE HIGH 

LOCATED FAR FROM 
AIRCRAFT USED FOR 
PEACETIME RECEIVER 
TRAINING 

FURTHEST SAC BASE 
FROM BOMBING 
RANGES 

COMMUNITY 
POSITION 

TWO FULLY 
OPERATIONAL 
RUNWAYS 

NOT ENOUGH CREDIT 
FOR IMPROVEMENTS. 
POOR FACILITIES 
INCORRECTLY 
INCLUDED. COST LOW. 

NOT ADDRESSED 

NOT A SIGNIFICANT 
FACTOR BECAUSE IT IS 
ONLY DONE TWICE A 
YEAR 

R&A STAFF FINDINGS 

ONE FULLY 
OPERATIONAL RUNWAY 
AND ONE PLS RUNWAY 

ADJUSTMENTS MADE. 
LORING'S BASE 
FACILITIES RATING 
RAISED FOR CAPACITY, 
LOWERED FOR 
CONDITION AND COST 

LOCATION PUTS THE 
BASE AT A DISTINCT 
DISADVANTAGE FOR 
TANKER TRAINING 

DISTANCE IS A 
DISADVANTAGE FOR 
PRACTICING BOMBING 
TRAINING 



EORING AIR FORCE BASE 

a - 

FACTOIUISSUE 

ECONOMIC IMPACT 

KEEP BOTH BASES OPEN 

WEATHER CONDITION 

AIRSPACE 

DoD POSITION 

CONSIDERED ONE OF 
THREE WORST 
AFFECTED BASES 
ECONOMICALLY 

ONLY 2 OF 3 
NORTHEAST BASES 
NEEDED. EXTRA COST 
WOULD BE $62M PER 
YEAR TO KEEP ALL 3 

ONE OF THE THREE 
BASES WITH THE 
WEATHER RATING 

NO RESTRICTION ON 
AIRSPACE 

COMMUNITY 
POSITION 

AIR FORCE FAILED TO 
ADEQUATELY 
CALCULATE THE 
ECONOMIC IMPACT 

KEEP ALL THREE 
BASES OPEN TO GIVE 
SAC MAXIMUM 
FLEXIBILITY 

NOT ADDRESSED 

NOT ENOUGH 
EMPHASIS GIVEN 

R&A STAFT FINDINGS 

ECONOMIC IMPACT 
WILL BE SEVERE. 
COUNTY WILL HAVE 
TROUBLE RECOVERING 

FORCE STRUCTURE 
DICTATES THAT ONE OF 
THREE BE CLOSED 

ADVERSE WEATHER 
EFFECTS MAY UNDER 
STATED 

HIGHEST RATING 
POSSIBLE. COMPETING 
BASES F~ATED LOWER 



Air Force Team 

SUBJECT: GENERAL COMPLIANCE OF AIR FORCE METHODOLOGY 

PURPOSE : - 

PROCESS : - 

RECOMMENDATIONS TO COMMISSION 
ANSWER DID AF METHODOLOGY.... -- SUPPORT FORCE STRUCTURE PLAN? 

-- SUPPORT DOD CRITERIA? 
-- APPLIED CORRECTLY? -- ARE THERE ANY FLAWS? 

AIR FORCE PROCESS -- STRUCTURED 
-- BASED ON ACT AND DOD CRITERIA 

TEN MAN EXECUTIVE GROUP 
ALL BASES OVER 300 CIVILIANS 
DATA FROM QUESTIONAIRES 
CATEGORIZATION OF BASES 
CAPACITY ANALYSIS-> EXCLUSIONS 
MILITARY REQUIREMENTS-> EXCLUSIONS 
EIGHT CRITERIA/SUBELEMENTS/COLOR CODING 
RANKINGIGROUPING-> SECAF 
SECAF DECISION 

FINDINGS : 
- ALL BASES CONSIDERED 
- SEQUENTIAL APPLICATION -- 300 CIVILIANS 

-- CATEGORIZATION 
-- CAPACITY ANALYSIS 
-- 1-3 CRITERIA 
-- 1-8 CRITERIA 

- 300 CIVILIAN -- 208 -> 108 
-- DMA? 

- CATEGORIZATION -- BY MISSION AND CAPABILITIESIATTRIBUTES 
-- CONSISTENT WITH FSP AND SUPPORT REQUIREMENTS -- CATEGORIES REASONABLE 

- CAPACITY ANALYSIS -- TOP DOWN BY CATEGORY 
--- HISTORIC LOADING 
--- FS PLAN --- PROJECTED LOADING 
--- MILITARY JUDGEMENT 

-- FACTORS 
--- 40172 
--- PRODUCTION TO SUPPORT FSP 
--- 3 TFW EXCESS 
--- PROJECTED WORK LOAD 

-- AIR FORCE VALIDITY CHECK ( 5  TAC, 6 SAC, 111 TN) 
-- OUR REVIEW SUPPORTED AIR FORCE 



- 3 MILITARY CRITERIA -- MILITARILY/GEOGRAPH UNIQUE -- MISSION ESSENTIAL -- 12 BASES SUPPORTABLE AND REASONABLE 
- ALL EIGHT CRITERIA -- SUBELEMENTS (REPRESENTATIVE) 

--- SUBJECTIVE/OBJECTIVE --- STANDARDS (REASONABLE) -- CRITERIA RATING CONSENSUS/VOTE 
-- COBRA (NO SIGNIFICANT FLAWS) 
-- GROUPING/RANKINGS SUBJECTIVE RATING CONSENSUS 
-- OPTIONS PROVIDE INDICATOR 

CONCLUSIONS: 

CONSIDERED BOTH FORCE STRUCTURE PLAN AND DOD CRITERIA 
SEQUENTIAL PROCESS POTENTIALLY FLAWED -- NO BASES MISSED 

-- TOP DOWN CAPACITY ANALYSIS NEGATES IMPACT 
CATEGORICAL EXCLUSIONS REASONABLE AND SUPPORTABLE 
CATEGORICAL EXCLUSIONS COMPATIBLE WITH TOP DOWN 

CAPACITY ANALYSIS 
REMAINING BASES EVALUATED AGAINST ALL CRITERIA 
CLOSURE CANDIDATES BASED ON ALL CRITERIA 
SUBELEMENTS MINIMIZED ONE DTA POINT ISSUE 
DOD GUIDANCE DID NOT FLAW PROCESS 

RECOMMENDATION 

- COMMISSION SHOULD EMBRACE AIR FORCE METHODOLOGY 



GENERAL COMPLIANCE 
AIR FORCE TEAM 

PURPOSE 

To recommend to the Commissioners whether or not the Air 
Force methodology supports the force-structure plan and the eight 
Department of Defense (DoD) criteria; whether the methodology was 
applied properly; whether the methodology was flawed and, if 
flawed, what course of action is appropriate. 

PROCESS 

The Air Force developed a structured process founded on the 
Defense Base Closure and Realignment Act of 1990 and subsequent 
guidance from the Office of the Secretary of Defense (OSD). The 
OSD provided guidance to the services through five 
procedure/policy memorandums, which provided the basic framework 
for the servicesf closure and realignment process. The Secretary 
of the Air Force initiated the Air Force process by appointing a 
Base Closure Executive Group (BCEG) of ten senior military 
(general officers) and civilian (Senior Executive Service) 
officials with a wide cross-section of expertise. 

The BCEG reviewed all Air Force bases, from the Active and 
Reserve Component, that have at least 300 full-time, DoD civilian 
authorizations. The BCEG based its analysis on data provided by 
the individual bases in response a standard questionnaire. The 
BCEG reviewed and approved the content of these questionnaires. 
This data was validated by the Major Commands, the Air Staff, and 
through direct challenge by the BCEG members. The Air Force 
Audit Agency validated the process through on-site consultation 
with the BCEG. 

The Air Force then categorized each base according to its 
predominant mission and analyzed each base and category for 
excess capacity according to the DoD force-structure plan. Base 
categories and subcategories with no excess capacity were 
recommended to, and approved by, the Secretary of the Air Force 
for exclusion from further closure study. The BCEG then 
evaluated all remaining bases according to the first three 
criteria (military requirements). This analysis highlighted some 
bases with unique missions and special geographic or military 
significance. The BCEG similarly recommended these bases to the 
Secretary of the Air Force for exclusion from further closure 
study. 

The BCEG examined all remaining Active Component bases 
according to the eight criteria established by OSD, and 
approximately 80 subelements developed by the Air Force. The Air 
Force developed subelements to provide specific data points for 



each criterion. Each member of the BCEG color-coded every 
subelement or approved cost estimates for each base. The group 
then assigned overall criteria color-code scores (by consensus or 
vote). The group assigned the relatively large Flying-Tactical 
and Flying-Strategic subcategory of bases to one of three groups 
in order of desirability to retain. These bases were further 
analyzed by assessing their relative value according to five or 
six military criteria options. The BCEG members continually 
assessed the potenial for intercommand and interservice 
utilization by meeting periodically with appropriate command and 
service representatives. 

The Secretary of the Air Force, with advice of the Air Force 
Chief of Staff and in consultation with the BCEG, selected bases 
for closure from the options developed by the BCEG. 

FINDINGS 

The Air Force assessed all installations in the United 
States, its territories and possessions. The methodology 
involved a sequential application of decision points. Bases 
eliminated by early steps in the process were not subjected to 
further closure study, but were considered for possible 
realignment actions. The steps and decision points in the 
process were: 

- Determination of eligibility for closure consideration 
(the "300+" civilian authorizations requirement) - Categorization of bases (force-structure plan) 

- Capacity analysis (force-structure plan) - Assessment of the first three criteria - Assessment of all eight criteria 

300 Civilian Threshhold: The first decision point was the 
statutory requirement to consider all bases with at least 3 0 0  
full-time civilian DoD employees. Bases not exceeding the vv300+w 
threshold were eliminated from further consideration. The Air 
Force is responsible for 208 installations in the United States. 
Only 108  of these bases exceed the 1v300+11 threshold, and all but 
one of these was studied for closure or realignment. The one 
exception was an Air Force-owned, Defense Mapping Agency-operated 
facility (The DMA Aerospace Center) in St. Louis, Missouri. 
Because the DMA Aerospace Center is a Defense Mapping Agency 
facility, the Air Force did not include it in its analysis. 

Placement into Categories: The next two steps consisted of 
evaluating the remaining bases against the force-structure plan. 
In the base-categorization step, bases with similar missions or 
capabilities and attributes were grouped into categories and, 
when appropriate, subcategories. The result was five major 
categories; three of the major categories had subcategories. The 
12 categories/subcategories were consistent with the force- 



structure plan and associated support requirements. The BCEG 
assigned each multimission base to a category based upon 
subjective judgment of which was the primary mission of the base. 
The assignment of bases to categories appears reasonable. 

Capacity Analysis: The BCEG then used the force-structure plan 
as a baseline to analyze the capacity by category. It 
accomplished this with a "top-downft methodology. The specific 
approach was based upon integration of historical base loading, 
the effectiveness of current base loading, the force-structure 
Plan, projected base loading and reasoned military judgment. The 
Air Force began with the assumption that the current base 
structure-force structure match is correct. The Air Force then 
balanced the force structure drawdown, weighed against an optimal 
average base loading of 72 fighter or 40 "heavyff (bomber, tanker, 
transport) aircraft per base, to determine the approximate number 
of bases to close by category. The Air Force determined it had 
the following excess bases: five Tactical, six Strategic, one 
Flying Training, and one Technical Training. The Mobility 
category was excluded since its force structure did not change 
significantly. Our analysis supports the conclusions of the Air 
Force's capacity analysis. 

To check the validity of the above process, the Air Force 
reviewed its force structure-base structure match by category to 
ensure that the remaining bases adequately supported the force 
structure. During this latter assessment, the Air Force factored 
in other specific requirements. This included the need to 
protect an excess capacity in tactical fighter wings of two to 
three to absorb units currently stationed overseas which may have 
to return to the CONUS. 

In those categories that did not relate directly to force 
structure, the Air Force analyzed the capacity based on projected 
work load resulting from the force-structure plan. Categories 
without excess capacity were excluded from further consideration 
for closure. 

Compliance with Criteria: The next step, assessing the first 
three criteria, was conducted in response to OSD policy to 
consider excluding bases because they are 
wmilitarily/geographically unique or mission e~sential.~' This 
step was based on the subjective judgement of the BCEG. Bases 
selected by this process passed both reasonableness and 
supportability tests (see attachments). This resulted in the 
exclusion of 12 additional bases from further closure 
consideration. 

The final step, full analysis of the eight criteria, was 
accomplished for the remaining 72 bases. The process was a 
combination of subjective and objective assessments. Where 
applicable, subelements were established for each criteria by 



category. These subelements accurately represented the criteria 
but were not all inclusive. The BCEG established standards to 
measure each subelement. The standards reasonably measured the 
base's ability to meet the criteria. The BCEG used these 
standards to rate each subelement. The BCEG then established 
criteria ratings by a consensus/voting process. Consistent with 
DoD direction, the Air Force used the COBRA model to estimate 
costs. 

We have not found any significant flaws in the data used to 
feed the COBRA model. Additional details on unique aspects of 
criteria 5-8 are at attachment 2. Once ratings and cost figures 
for each criteria had been established, overall groupings/ratings 
for the bases within the category were established by agreed-upon 
subjective weighing of criteria and a consensus vote of the BCEG. 
Accuracy and replicatability of this will be checked as part of 
specific compliance. 

In this final step, the Air Force used grouping instead of 
ranking as a means of showing the natural breaks in the larger 
categories. Similarly, the development of options for the 
Flying-Tactical and Flying-Strategic subcategories indicated to 
the senior Air Force leadership the impact of changing the weight 
of individual criteria. These two actions, along with the use of 
color ratings, enabled the Air Force leadership to exercise 
reasoned military judgement. 

The Air Reserve Component (ARC) review was significantly 
different, reflecting the unique considerations of recruiting and 
the ARCfs special relationship with state authorities and local 
communities. The BCEG then reviewed current ARC locations for 
opportunities to consolidate. Consolidations offering the most 
promise were studied in-depth for savings. In those cases 
offering the best savings, candidate actions were assessed 
against the eight criteria prior to submitting the base as a 
closure candidate. 

Consistent with both the DoD guidance and the legislation, 
all Air Force bases recommended for closure from both the Active 
Component and the ARC were from categories subject to full 
evaluation (evaluated against all eight criteria). 

CONCLUSION 

The Air Force methodology and process adequately considered 
both the Force-Structure Plan and the eight DoD Criteria. The 
process was consistent with DoD guidance. The process treated 
all bases equally in arriving at closure recommendations. 



The sequence of the Air Force decision points did create the 
potential for a flawed recommendation. Specifically, 
eliminating bases with fewer than 300 civilians before conducting 
the capacity analysis could have provided an invalid conclusion. 
However, review of Air Force bases failed to reveal any under- 
threshhold bases which could have changed the capacity analysis. 
Also, the top-down capacity methodology would have negated the 
impact of any omitted base. 

In a similar vein, the use of the top-down capacity analysis 
complemented the exclusion portion of the Air Force methodology. 
Avoiding a bottom up assessment meant that excluding bases had no 
effect on the capacity analysis. 

The categorical exclusions are consistent with DoD guidance 
and are reasonable and supportable. In fact, the Air Force 
decision to follow DoD guidance did not flaw the service 
methodology. 

The Air Force also limited the potential for the omission of 
one data element to invalidate the process by using more than 
eighty subelements to represent the important characteristics of 
the criteria. 

RECOMMENDATIONS 

1. That the Commission accept the Air Force methodology as 
meeting requirements of general compliance with the law and with 
the DoD Criteria. 

2 .  That the Commission request the Department of Defense to 
review all DoD agencies (Defense Mapping Agency, Defense 
Logistics Agency, etc) for closure or realignment for the 1993 
Commission. 

3. The Commission note the potential flaw in the service 
process in addressing the 300 civilian factor in the final 
report. 
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IN THE CIRCUIT COURT OF THE 
NINTH JUDICIAL CIRCUIT OF FLORIDA 

ORANGE COUNTY, FLORIDA 

ANTHONY R .  MARTIN 

'w CASE NUMBER e23y--c/fay 
Plaintiff(s) 

VS. 

SECRETARY OF THE NAVY, 

D E F E N S E  B A S E  % 6 m ( S k ~ ~ ~ ~ ~ ~ ~ ~ ~  

SUMMONS: 
PERSONAL SERVICE 
ON AN I N D W U A L  ' ? \ L  1 (Jqy 0 p 3  

TO: D E F E N S E  B A S E  C L O S U R E  AND R E A L I G N M E N T  C O M M I S S I O N  
WASHINGTON,  DC 

IMPORTANT 

A lawsuit has been filed against you. You have 20 calendar days after this summons is served 
on you to file a written response to the attached Complaint in this Court. A phone call will not 
protect you; your written response, including the above number and named parties, must be filed 
if you want the Coun to 
hear your case. If you do not file your response on time, you may lose the case, and your wages, 
money, and property may thereafter be taken without further warning from the Court. There are 
other legal requirements. You may want to call an attorney right away. If you do not know an 
attorney, you may call an attorney referral service or a legal aid office (listed in the phone book). 

If you choose to Blr a written response yourself, at the same time you file your written response 
to the Court you must also mail or take a carbon copy or a photocopy of your written response 
to the "Plnin:iff/Plaintiff s Attorney" r:arned below: 

TO EACH SHERIFF OF THE STATE: You are commanded to serve. this Summons ma a 
copy of the Complaint in 'his lawsuit oil tile above-named Defendant(s). 

Dated on May 20 - 19 --. 9 1 
FRAN CARLTON 

Clerk of the Circuit and Cour!ty Court 
Orange County, Florida 

By: __f);C1 .- 

CI%$IT CGU27. SEAL Deputy CItx-k 

IMPORTANT: SPANISET AND FRENCH VERSIONS 
ON TFTZ REVERSE SIDE OF THIS S t7MMONS 



I N  THE CIRCUIT COURT I N  AND FOR ORANGE COUNTY, FLORIDA 
C i r c u i t  C i v i l  Number: 

ANTHONY R. MARTIN.  

P l a i n t i f f ,  

vs. 

SECRETARY OF DEFENSE, 
SECRETARY OF THE NAVY, 
DEFENSE BASE CLOSURE AND 

REALIGNMENT COMMISSION, 

Defendants. 
/ 

COMPLAINT 

1. J u r i s d i c t i o n  

Th is  c o u r t  has j u r i s d i c t i o n  pursuant t o  5 USCA § 7 0 2  

and 28 USCA 5 1331. 

2 .  Factual  A l l e g a t i o n s  

a. Congress has es tab l i shed the  Defense Base Closure 

and Realignment Commission t o  process and evaluate which defense 

f a c i l i t i e s  i n  the  Un i ted  Sta tes  should be c losed,  moved, o r  

o therwise a f fec ted .  

b. The procedures o f  the  Commission and the  s t a t u t e  

c r e a t i n g  t h e  Commission impose var ious a d m i n i s t r a t i v e  and 

procedural  d u t i e s  on t h e  Secret,ery of Defense and Secretary  o f  

t h e  Navy. 

c .  I t  i s  ax iomat ic  t h a t  an agency i s  bound by i t s  own 

r u l e s  and procedures and must f a i t h f u l l y  f o l l o w  them, see e .g .  

- - U . S .  ex re1 Accardi v.Shauclhnessy, 347 U . S .  260 (1953) .  

d. The Orlando, F l o r i d a  area i s  host t o  a major Nzva l  

Qv' Tra in ing  Center ("NTC"). 

e. There i s  a  proposal t o  c lose  the  Orlando NTC. 



f .  Defendant Secretary of the  Navy has f a i l e d  t o  f o l l o w  

proper procedures f o r  p l a c i n g  t h e  NTC on t h e  l i s t  o f  f a c i l i t i e s  

which can be closed. 

g. The NTC does n o t  meet the  s t a t u t o r y  and 

a d m i n i s t r a t i v e  c r i t e r i a  and parameters f o r  c losu re ,  and i s  

erroneously be ing considered f o r  c losure .  

3. Leqal Claim 

The c o u r t  has the  power under 5 702 t o  mandate t h a t  t h e  

defendants f o l l o w  t h e i r  own procedures, and t h a t  they rev iew and 

r e c a l c u l a t e  t h e  f i gu res  on which t h e  NTC was erroneously  p laced 

on the  p o t e n t i a l  c losure  l i s t .  

4 .  Standing 

P l a i n t i f f  has s tanding t o  b r i n g  t h i s  a c t i o n  and he i s  

w w i t h i n  the  zone of i n t e r e s t s  sought t o  be p r o t e c t e d  by t h e  

re levan t ,  app l i cab le  s t a t u t e s ,  see e .g .  A i r  Cour ie r  Conference v.  

Am. Posta l  Workers Union, U.S.  , 111 S. C t .  913 (1990). 

5 .  R e l i e f  

P l a i n t i f f  asks t h a t  t h e  c o u r t  e n t e r  a  dec la ra to ry  

judgment, and any necessary and appropr ia te  i n j u n c t i v e  r e l i e f , t o  

mandate t h a t  t h e  defendants review t h e i r  a c t i o n s  and r e c a l c u l a t e  

the f i g u r e s  on which the  NTC was err-oneously placed. on t h e  

p o t e n t i a l  c losu re  l i s t ,  so t h a t  i t  may removed from t h e  l i s t .  

Respec t fu l l y  submi t ted,  

ANTHONY R.  M A R T I N  
Post O f f i c e  Box 1132 
Palm Beach, FL 33460 
( 4 0 7 )  833-2955 

V 
May 20 ,  1 9 9 1  
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M E M O R A N D U M  

March 17, 1993 

To: Chairman Courter 

From : Mary Ann Hook, Deputy General Counsel 2# 
subject: ~ecision on Seneca Army Depot 

Last week, the United States Court of Appeals for the Second 
Circuit removed the preliminary injunction that was in place 
stopping the reduction-in-force (RIF) at Seneca Army Depot. 

The Court has not yet issued its written opinion. However the 
opinion of Dave Anderson, Civil Division, Department of Justice is 
that in removing the injunction the Court has agreed that the RIF 
proposed by the Army does not fall under the Base Closure Act. 

Justice's argument was that the Seneca RIF or reduction-of-force 
resulted from a workload adjustment and is not within the DBRACfs 
definition of realignment. 

A formal opinion should be issued shortly by the Court. 



Cheston, General Counsel 
Assistant Counse 

M Jt. 
Date: June 17, 1993 
Re: Opinion of 2d Circuit in Seneca 

I spoke with the clerk of the U.S. Court of Appeals for the Second 
Circuit today and she stated that no opinion was issued w i t h  the 
courtrs order vacating the district court's decision. 

However, the clerk said the court has indicated that an opinion 
would be "issued in due course.ll No opinion has been issued as of 
this date. 



COUNTY OF SENECA, SAVE OUR SENECA, KEEP OUR BASE IN 
ROMULUS ALIVE, AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES 
LOCAL 2546, and SENECA COUNTY INDUSTRIAL DEVELOPMENT 

AGENCY, Plaintiffs, v. RICHARD CHENEY, as the Secretary of 
Defense, MICHAEL STONE, as the Secretary of the Army, and 

SUSAN LIVINGSTONE, Assistant Secretary of the Army, 
Defendants. 

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF NEW 
YORK 

806 F. Supp. 387; 1992 U.S. Diet. LEXIS 17350 

November 9, 1992, Decided 

COUNSEL: [**l] Attorney for Plaintiffs: Edward F. Premo, 11, Esq. 

Attorneys for Defendants: Susan Korytkoweki, Eeq., Brian McCarthy, Assistant 
United States Attorney. 

JUDGES: LARIMER 

OPINIONBY: DAVID G. LARIMER 

OPINION: [*388] DECISION AND ORDER 

Agencies of the Government -- just like ordinary citizens -- must comply with 
the law regardless of whether it is inconvenient or burdensome to do so. Because 
I believe that the Secretary of the Army and the Secretary of Defense acted 
contrary to a statute recently passed by Congress governing the closure or 
realignment of military installations, I hereby issue an injunction in order to 
guarantee compliance with the law. 

This is an action for declaratory and injunctive relief involving claims 
under the Defense Base Closure and Realignment Act of 1990 ("BRAC"), Pub. L. 
101-510, 104 Stat. 1808, the National Environmental Policy Act of 1969 ("NEPA"), 
42 U. S .C. @ 4321 et seq., the Administrative Procedure Act ( "APA" ) , 5 U. S. C. @@ 
702 & 706(2), and the Declaratory Judgment Act, 28 U.S.C. @ 2201. Plaintiffs nl 
seek to enjoin the Secretary [*389] of Defense and the Secretary of the Army 
(sometimes collectively "the Secretary") from taking [ * * 2 ]  any actions in 
connection with the elimination and reduction of missions or functions at the 
Seneca Army Depot ("SEAD" or "the basew) in Romulue, New York that would 

result in the elimination of hundreds of civilian positions at the base. 

nl Plaintiffs are: the County of Seneca, a political subdivision of the 
State of New York, and its Board of Supervisors; Save Our Seneca ("SOS1'), an 
unincorporated association of individuals and businesses in Seneca County; 
Keep Our Base in Romulus Alive ("KOBRA"), an unincorporated association of 
concerned citizens and civilian employees working at SEAD; American Federation 
of Government Employees Local 2546 ("Local 2546"), the labor union for 
non-managerial civilian employees at SEAD; and Seneca County Industrial 
Development Agency, a public benefit corporation. 

This action was precipitated by the Secretary's decision to change the nature 
of the work performed at SEAD. This change by any analysis is a major one which 
would eliminate approximately 70 percent of the authorized civilian [**3] 
positions at the base. Plaintiffs seek to enjoin this unilateral action by the 



Secretary on the grounds that the defendants acted in violation of BRAC and 
NEPA. In essence, plaintiffs claim that the Secretary is "realigning" SEAD 
without complying with the rigid procedures established by Congress in BRAC for 
the cloeure or realignment of military installations. 

Defendants oppose this action on the grounds that their actions are not 
subject to judicial review, and, alternatively, that BRAC and NEPA do not apply 
to the actions occurring at SEAD. Pending before me now is plaintiffs' motion 
for preliminary injunctive relief under Fed.R.Civ.P. 65. 

For the reasons discussed below, plaintiffs' motion is granted and a 
preliminary injunction will issue to bar the Army and the Department of Defense 
from carrying out the reductions at SEAD. 

HISTORY OF SEAD 

SEAD, which was built in 1941 and known originally as the Seneca Ordnance 
Depot, is an Army depot under the command of the Depot System Command 
("DESCOM"), one of the subordinate commands of the Army Material Command 
("AMC"). DESCOM ie responsible for all the Army depots in the United States 
and abroad, and AMC is the major [**4] Army command responsible for the 
research, development, acquisition, and logistics for Army material. 
Historically, SEAD has had two primary missions or functions relating to: (1) 
epecial weapons; and (2) the rehabilitation of industrial plant equipment 
("IPE"). The special weapons mission required SEAD to store, issue, maintain, 
and supply specialweapons, such as ground-launched nuclear missiles and nuclear 
artillery shells, n2 and conventional munitions, including bullets, bombs, and 
shells. There are 442 civilian and 387 military personnel positions associated 
with this mission. The IPE rehabilitation miseion required SEAD to maintain and 
etore industrial equipment, which coneiste, generally, of large machine tools 
used by the Department of Defense ("DOD") industrial organizations and 
contractors, including depots, arsenals and ammunition plants. There are 143 
civilian personnel positions associated with this mission. In addition, the 833d 
Ordnance Company, a munitions maintenance unit, was a tenant organization 
st at ioned at SEAD . 

n2 Although the Department of Defense neither confirms nor denies the 
existence of special weapons at any military installation, it acknowledges that 
SEAD has special weapons "capability." 

Between 1990 and 1991, the DOD and the Army made several decisions that were 
intended to restructure SEAD. First, in 1990, the DOD planned a gradual 
reduction in its special weapons that was to start in 1991 and end in 1998. In 
March 1991, DOD determined the number of special weapons that it wanted to 
retain. Based on this determination, the Army concluded that its depot system's 
special weapons missions should be reduced accordingly. AMC therefore ordered 
DESCOM to design a plan to consolidate the Army's special weapons mission at a 
single site. The report submitted by DESCOM recommended the consolidation and 
storage of special weapons at a depot other than SEAD. 

Next, on July 25, 1991, Assistant Secretary of Defense Colin McMillan iesued 
a memorandum ordering that all depot IPE [*390] maintenance functions be 
consolidated in Defense Logistics Agency ("DLA") facilities. SEAD was not such 
a facility. DLA was scheduled to take the lead in coordinating with the Army the 
transfer of all IPE depot maintenance workloads to DLA facilities. The 
consolidation of IPE maintenance was expected to result in the elimination of 
122 civilian positions at SEAD by October 1, 1992. 



Finally, the [ * * 6 ]  8334 Ordnance Company was scheduled to be inactivated 
on September 14, 1992. The inactivation was expected to result in the loss of 
approximately 75 military positions at SEAD. 

In light of the proposed actions, on August 27, 1991, AMC directed DESCOMto 
conduct a study under Army Regulation ("AR") 5-10, which specified the 
procedures that had to be followed and the documentation that would be required 
before the Army reduced its civilian employment by 50 persons or lo%, whichever 
was less. The study 'a focus was on the DESCOM missions and workloads that would 
be affected by a reduced special weapons mission, a consolidation of IPE 
rehabilitation work, and the inactivation of the 833d Ordnance Company. A study 
team was subsequently organized to begin collecting data. 

Not long after the study began, however, President George Bush made a 
significant announcement concerning this country's use of nuclear weapons. This 
announcement, which reflected historic international agreements with the Soviet 
Union, would have significant impact on this country's arsenal of nuclear 
weapons. President Bush announced "a series of sweeping initiatives affecting 
every aspect of our nuclear forcea [ * * 7 ]  on land, on ships, and on 
aircraft." Defendants' Memorandum in Opposition to Plaintiffs' Motion 
("Defendants' Mem.") at 13 (quoting Address to the Nation on Reducing U.S. and 
Soviet Nuclear Weapons (Weekly Comp. Pres. Doc.) 1346, 1349 (Sept. 27, 1991)). 
As part of these initiatives President Bush directed that "the United States 
eliminate its entire worldwide inventory of ground-launched . . . nuclear 
weapons." Id. (alterations in original). 

Following President Bush's announcement, defendant Richard Cheney, the 
Secretary of Defense, in a memorandum dated September 28, 1991, directed the 
Secretaries of the Military Departments, Chairman of the Joint Chiefs of Staff, 
Undersecretaries of Defense and Assistant Secretary of Defense for Command, 
Control Communications and Intelligence to implement the President's decision. 
The memorandum ordered that the following actions be completed as soon as 
possible: 

1. The United States armed forces shall eliminate its inventory of 
ground-launched theater nuclear weapons. 

2. Tactical nuclear weapons shall be removed from all surface ships, attack 
submarines, and land-based naval aircraft bases. 

3. United States strategic bombers shall [**8] stand down from their alert 
postures and their nuclear weapons shall be removed and stored in secure areas. 

4. The United States intercontinental ballistic missiles scheduled for 
deactivation under the terms of the Strategic Arms Reduction Treaty shall stand 
down from alert. 

5. Development of the mobile Peacekeeper ICBM rail garrison system and the 
mobile portions of the small ICBM program shall be terminated. 

6. The nuclear short-range attackmissile program (SRAM-11) shall be terminated. 

7. A unified Command Plan with a United states strategic Command to which all 
elements of the U.S. strategic deterrent are to be assigned shall be submitted 
to [the Secretary]. 

Declaration of  Robert 0 .  Frantt, Ex. A. 

As a result of the President's announcement and the Secretary's implementing 
directives, the prior decisions concerning the realignment of SEAD's special 
weapons mission were scrapped. It was then determined, according to defendants, 
that rather than "realign" the special weapons mission, the mission or function 
was to be eliminated completely. Consequently, AMC ordered DESCOMto change the 
focus of the [*391] AR 5-10 study that had been ordered earlier to account 



for this [**9] change concerning the special weapons mission at SEAD. 

DESCOM1e study team submitted a preliminary AR 5-10 report on October 31, 
1991. According to defendants, AMC found that the report was not properly 
conducted according to Army regulations. Consequently, AMC compiled additional 
information and performed further analysis to eneure that the final report 
conformed to all AR 5-10 requirements. 

Defendants claim that as part of this analysis, AMC1s Base Realignment and 
Closure Office analyzed whether BRAC procedures had to be followed. The decision 
was that BRAC did not apply to the proposed actions for SEAD. AMC subsequently 
completed the AR 5-10 report and submitted it to the Army on December 16, 1991. 

The Army reviewed the final report and performed additional analysis. It 
concurred in the report's findings and recommendations. In addition, according 
to defendants, Congressman Frank Horton of New York requested that the General 
Accounting Office ("GAO") review the Army's proposals concerning SEAD before a 
final decision was made. The GAO reviewed the proposal and, allegedly, concurred 
with it. 

On July 2, 1992, the Secretary of the Army approved the recommendations which 
[**lo] changed the functions and missions of the base, with the resulting 
immediate termination of approximately 560 civilian employees. The Army's plan 
included the elimination of the special weapons mission at SEAD and a 
large-scale reduction and relocation of the IPE rehabilitation function. The 
elimination of the special weapons mission resulted in the elimination of 442 
civilian and 387 military positions at SEAD. In addition, SEAD was scheduled to 
be downgraded from a "depot" to a "depot activity." According to plaintiffs, 
as a result of this downsizing, the number of civilian personnel authorized at 
SEAD will drop from 847 to 285 -- a reduction of nearly 70 percent -- and the 
number of military employees will drop from 487 to 3. 

Also on July 2, 1992, defendant Susan Livingatone, an Assistant Secretary of 
the Army, briefed a delegation of New York Congressmen on the AR 5-10 study and 
the Army's plans to eliminate civilian positione at SEAD. The Army also advised 
SEAD civilian employees of their rights under reduction-in-force ("RIF") 
procedures, and it notified those employees who would be adversely affected by 
the RIFE of their entitlement to participate in the Priority Placement [**Ill 
Program ("PPPn), n3 and voluntary assistance programs. In addition, the Army 
obtained approval to allow early retirements under the Voluntary Early 
Retirement Authority ("VERA"), and communities affected by a RIF would be 
allowed to participate in a number of assistance programs sponsored by the 
federal government. 

n3 PPP, which is triggered when a RIF is initiated, is a program designed to 
give displaced DOD employees the opportunity to secure employment at other DOD 
facilities. Under the PPP, however, if an employee is given a job offer at 
another facility, he or she must answer within 72 hours, and if the offer is 
declined, the employee could lose certain benefits, depending on whether the 
offer was for a local facility or a distant facility. 

According to defendants, as of June 30, 1992, the movement of all special 
weapons from Europe was complete, and as of July 30, 1992, the special weapons 
storage mission of SEAD was eliminated. The Army is currently in the process of 
phasing out military positions associated [**I21 with SEAD1a special weapons 
mission. 



PROCEDURAL HISTORY 

Plaintiffs commencedthia action and moved for a preliminary injunction by an 
Order to Show Cause on September 9, 1992. Oral argument on plaintiffs* motion 
was held on October 1, 1992. Then, on October 6, 1992, President Bush signed 
into law the 1993 Defense Appropriations Act ("Appropriations Act"). Pub.L.No. 
102-396 (1992). The Senate Report that accompanied the Appropriations Act, 
S.Rep.No. 408, 102d Cong., 2d Sesa. 40 (1992), containedthe following language 
concerning the Army's actions at Seneca: 

[*392] The committee is concerned by the piece-by-piece dismantlement of 
Seneca Army Depot. Therefore, the Committee prohibits the use of any DOD funds 

to plan for, or implement, the transfer, realignment, alteration, or downsizing 
of any mission or activity at Seneca Army Depot except as part of the base 
realignment and closure procese. 

The joint Conference Report, however, did not contain any language about SEAD, 
nor did the Appropriations Act itself. The parties were directed to brief the 
issue as to whether the language in the Senate Report had any effect on the 
pending litigation. 

On October 9, 1992, apparently [**I31 in response to the language in the 
Senate Report, defendant Michael Stone, Secretary of the Army, issued a prese 
release declaring that the civilian reductions-in-force scheduled to be 
effective at SEAD on November 13, 1992 instead would be effective no earlier 
than February 11, 1993. n4 The Court held argument after issuance of the press 
release to clarify its ramifications. 

n4 The prese release also noted that the extension will provide additional 
time to discuss the continuing use of SEAD and the availability of DOD and other 
federal assistance programs. Finally, the press release noted that the Army 
intended to explore all possible options for backfill potential at SEAD to 
replace those missions lost during the past year. 

Late on Friday, November 6, 1992, defendants notified the Court that the RIF 
is now scheduled to take place on March 12, 1993. No VERA deadline has been 
established, although, the Army is in the process of obtaining a firm date. 

Defendants' counsel confirmed that the RIF would be postponed [**I41 to a 
date no earlier than February 11, 1993, and that the time within which to select 
early retirement would be similarly postponed, although no exact date for 
selection was set. Defendants also asserted that participation in the PPP could 
not be postponed or deadlines extended for those who elected to participate 
because the program was in effect nationwide and employees at SEAD could not be 
given a preference. 

DISCUSSION 

1. Contentions of the Parties. 

Plaintiffs claim in this action that defendants cannot reduce the civilian 
work force at SEAD on such a large scale without following the process and 
procedures established by BRAC. 

Plaintiffs also contend that even if defendants were not bound by BRAC, their 
actions were still improper because they failed to comply with the requirements 
of NEPA. Specifically, plaintiffs contend that defendants were required to 
assess and study the impact their actions would have on the human environment 
and were obligated to mitigate such impact. 



Defendants, in response, contend that their actions are not subject to 
judicial review. Specifically, defendants contend that their decision that the 
provisions of BRAC do not apply, [**I51 and the decisions taken as a result 
of that are not subject to judicial review because such review would unduly 
interfere with the duties and responsibilities of the President as 
Commander-In-Chief. Therefore, the defendants argue, this action presents a 
nonjusticiable political question. Defendants further contend that Congress 
intended to preclude judicial review in the circumstances that exist here. 

On the merits, defendants contend that their determination that BRAC does not 
apply is clearly correct because the reductions do not fit within the statutory 
requirements or are exempt under BRAC's provisions. 

Therefore, defendants contend that plaintiffs have failed to satisfy the 
requirements for obtaining a preliminary injunction. 

2. Historv Of The Base Closure And Realianment Process. 

In 1990, in response to the need for a fair and timely process for closing 
and realigning military installations, Congress enacted BRAC. BRAC is the latest 
in a series of congressional attempts to regulate the complete or partial 
closure of military installations. It is the interpretation of [*393] BRAC 
that is at the heart of the dispute between the parties. 

Congress's first legislative [**I61 attempt to permanently regulate the 
process occurred in 1977, when it enacted 10 U.S.C. @ 2687. At that time, 
section 2687 prohibited the Secretary of Defense from closing or realigning any 
military installation, unless he f irst: (1) notified the Senate and House Armed 
Services Committees of the installations selected for closure or realignment; 
and (2) submitted to those committees an evaluation of the consequences of the 
closure or realignment. The Secretary had to wait at least 60 days before taking 
action on the closures, during which time Congress could act to prevent the 
closure or realignment. Congress enacted this provision, in part, because many 
Congressmen had come to believe that the Executive branch was using its 
base-closure power to punish uncooperative legislators. See 1991 Defense Base 
Closure and Realignment Commission Report to the President (hereinafter "1991 
Commission Reportn) at 1-1. Under the 1977 version of section 2687, however, no 
bases were closed for the next eleven years. 

Because of the deadlock created by section 2687, Congress, in 1988, 
[**I71 enacted the Defense Authorization Amendments and Base Closure and 
Realignment Act of 1988, Pub. L. 100-526, 102 Stat. 2623 (1988) (the "1988 
Act"), the immediate predecessor to BRAC. Under the 1988 Act, the Secretary of 
Defense no longer had the power to unilaterally choose which bases to close or 
realign. Instead, that power was vested in an independent commission that was to 
recommend bases for closure and realignment, and present those recommendations 
to the Secretary to either accept or reject the entire list of bases selected. 
If the Secretary approved the recommendations, Congress had 45 days within which 
to overrule the Secretary and reject the base closure recommendations. 

The 1988 Act, however, did not establish a permanent process for closing or 
realigning military installations. Rather, it created a one-time exception to 
the process created in 1977 by section 2687. 

In 1990, the Secretary of Defense proposed another round of closures. The 
Secretary's recommendations, however, raised some suspicions in Congress "about 
the integrity of the base closure selection process." H.R.Conf.Rep.No. 923, 
lOlst Cong., 2d Sees. 705, reprinted in [**la] 1990 U.S.C.C.A.N. 3110, 3257. 
In fact, the House Report went so far as to note that "Secretary Cheney's 
announcement of candidates for base closure on January 29, 1990, was an example 
of the wrong way to close bases." H.Rep.No. 665, 1Olst Cong, 2d Sess. 341-42, 
reprinted in 1990 U.S.C.C.A.N. 3067. 



As a result, Congress enacted BRAC in 1990. Its stated purpose was "to 
provide a fair process that will result in the timely closure and realignment of 
military installations in the United States." BRAC @ 2901(b). Under BRAC, there 
are scheduled to be three rounds of base closures and realignments, commencing 
in the years 1991, 1993, and 1995. 

The procedure for closure and realignment are similar to the procedures 
created in the 1988 Act. An independent commiseion ie required to convene in the 
years scheduled for base closures, and it is to review a list of installations 
that the Secretary has recommended for closure or realignment. In addition, the 
Secretary is required to submit to Congress and the Commission, for the fiscal 
years 1992, 1994, and 1996, a six-year force structure plan based on the 
assessment of probable threats to national security. @ 2903(a). The Secretary 
[**I91 is also required to publish in the Federal Regieter, for public notice 
and comment, criteria to be used by DOD in making its recommendations for base 
closure or realignment. @ 2903(b). 

Once the Commission receives the recommendations of the Secretary, it is 
required to conduct public hearings. @ 2903(d)(l). The Commission can deviate 
from the recommendations of the Secretary if the Secretary's proposal deviates 
from the force structure plan, and the Secretary's final criteria. @ 2903 
(d)(2)(B). The Commission must then transmit its recommendations, along with a 
report explaining the recommendations [*394] that differ from those proposed 
by the Secretary, to the President for his review. @@ 2903(d)(2)(A) & (d)(3). 

The President must then transmit to the Commission his report either 
accepting or rejecting, in whole or in part, the Commission's recommendations. 
@2903(e)(l). If the President approves the Commission's recommendations, he must 
also transmit to Congress a copy of the recommendations. @ 2903(e)(2). If the 
President disapproves the recommendations, the Commission must then submit a 
revised recommendation to the President for his consideration. @ 2903(e)(3). 

If the President [**20] approves the revised list, he must transmit a copy 
of the revised recommendations to Congress. @ 2903(e) (4). If the President fails 
to send his list of recommended base closures to Congress by September 1 of any 
year in which the Commission sent him recommendations for closure, the base 
closure process for that year is terminated and no bases may be closed. @ 
2903(e)(5). 

Also, the Secretary may not carry out any closure or realignment recommended 
by the Commission if Congress enacts, within 45 days after the President 
transmitted the recommendations to it, a joint resolution disapproving such 
recommendations. @ 2904(b). 

BRAC, like the 1988 Act, contains a provision exempting the participants in 
the BRAC process from the requirements of NEPA. BRAC provides that: 

The provisions of the National Environmental Policy Act of 1969 (42 U.S.C. 4321 
et seq. ) shall not apply to the actions of the President, the Commission, and 
except as provided in paragraph (2), the Department of Defense in carrying out 
this part." 

@ 2905(c)(l). The exception referenced in the above section provides that: 

The provisions of the National Environmental Policy Act [**21] of 1969 shall 
apply to actions of the [DOD] under this part (i) during the process of property 
disposal, and (ii) during the process of relocating functions from military 
installation being closed or realigned to another military installation after 
the receiving installation has been selected but before the functions are 
relocated. @ 2905(c)(2)(A). 

The base closure and realignment process under BRAC for 1991 began in April, 
1991, when the Secretary submitted to the Commission his list of military 
installations that he recommended should be closed or realigned. SEAD was not 



one of the installations on the Secretary's list. After the Secretary's 
recommendations were reviewed by the Commission, it transmitted its list of 
bases recommended for closure or realignment to President Bush, who approved all 
the recommendations. SEAD was not included in this list either. A proposal to 
disapprove the Commission's recommendations was defeated in Congress. 
Consequently, the Secretary was then authorized to commence closing and 
realigning the installations recommended by the Commission. 

3. Justiciabilitv. 

The threshold issue in this action is one of justiciability. n5 Defendants 
[**22] contend that this Court lacks authority to review their actione. They 
contend that the matters in dispute relate to the conduct of foreign and 
military affairs and are, therefore, not reviewable by the judiciary since those 
functions are peculiarly within the province of the Executive branch. Defendants 
suggest that plaintiffs' remedy, if any, lies in either the Legislative or 
Executive branch of Government and that plaintiffs should seek redress there 
rather than through the judicial process. Implicit in this argument ie 
defendants' reliance on the so-called political question doctrine. 

n5 Because the defendants do not dispute that plaintiff Local 2546 has 
standing, I need not address the question of standing on this motion. National 
Fed'n of Fed. Employees v. U.S., 284 U. S. App. D.C. 295, 905 F.2d 400, 403 n. 4 
(D.C. Cir. 1990). 

I am not persuaded by defendants' contentions that this Court lacks 
jurisdiction to determine the dispute between these parties. The dispute 
essentially involves an [*395] interpretation [**23] of an act of 
Congress. There may well be certain decisions made by the President and the 
independent Commission that are not subject to judicial review, butthe decision 
at issue here, that is, the Secretary's unilateral decision that BRAC did not 
apply, is certainly subject to judicial review. 

It is certainly true, as defendants argue, that "unless Congress specifically 
has provided otherwise, courts traditionally have been reluctant to intrude upon 
the authority of the Executive in military and national security affairs." 
Department of Navy v. Egan, 484 U.S. 518, 530, 98 L. Ed. 2d 918, 108 S. Ct. 818 
(1988). Issues bearing directly on our national security and foreign policy have 
long been recognized as within the "province and responeibility of the 
Executive." Id. at 529 (quoting Haig v. Agee, 453 U.S. 280, 293-94, 69 L. Ed. 2d 
640, 101 S. Ct. 2766 (1981)). 

This deference to the Executive in his role as Commander-in-Chief of the 
Armed Forces, and to a lesser extent to Congress with its "power of the purse," 
is premised on the recognition that judgment-calla or policy decisions on issues 
relating to national security or foreign policy are best left to [**24] 
those with expertise in the area and to the "branches of government which are 
periodically subject to electoral accountability." Gilligan v. Morgan, 413 U.S. 
1, 10, 37 L. Ed. 2d 407, 93 S. Ct. 2440 (1973). See also Laird v. Tatum, 408 
U.S. 1, 14-5, 33 L. Ed. 2d 154, 92 S. Ct. 2318 (1972). "The Judiciary," the 
Supreme Court has noted, "is particularly ill suited to make such decisions, as 
'courte are fundamentally underequipped to formulate national policies or 
develop standards for matters not legal in nature.'" Japan Whaling Ass'n v. 
American Cetacean Society, 478 U.S. 221, 230, 92 L. Ed. 2d 166, 106 S. Ct. 2860 
(1986) (quoting United States ex rel. Joseph v. Cannon, 206 U.S. App. D.C. 405, 
642 F.2d 1373, 1379 (D.C. Cir. 1981) (footnote omitted), cert. denied, 455 U.S. 
999, 71 L. Ed. 2d 865, 102 S. Ct. 1630 (1982)). 



But certainly not every matter concerning the military or touching on 
politics requires the judiciary to etay it8 hand. Japan Whaling, 478 U.S. at 
230. Although executive decisions relating to foreign relations are generally 
not subject to judicial review, "it is 'error to suppose that every case or 
controversy which touches foreign relations [**25] lies beyond judicial 
cognizance. ' " Id. (quoting Baker v. Carr, 369 U.S. 186, 211, 7 L. Ed. 2d 663, 82 
S. Ct. 691 (1962)). Similarly, "the fact that one facet of a decisionmaking 
process involves an exercise of discretion concerning military affairs does not 
insulate all aspects of that process from judicial review." Specter v. Garrett, 
971 F.2d 936, 954 (3d Cir. 1992), petition for cert. filed, 61 U.S.L.W. 3266 
(Sept. 17, 1992) (No. 92-485). See also Falk v. Secretary of the Army, 870 F.2d 
941, 944 (2d Cir. 1989) (noting that it is now agreed that the judiciary has 
jurisdiction to decide whether the Secretary of the Army exceeded or disregarded 
the powers Congress has delegated to him). 

Furthermore, it has long been recognizedthat "when presented with claims of 
judicially cognizable injury resulting from military intrusion into the civilian 
sector, federal courts are fully empowered to consider claims of those asserting 
such injury; there is nothing in our Nation's history . . . that can properly be 
seen as giving any indication that actual or threatened injury by reason of 
unlawful [**26] activities of the military would go unnoticed or 
unremedied." Laird, 408 U.S. at 15-6. Indeed, the power of the Judiciary to 
review activities of the military that are alleged to be in direct violation of 
the law exists even if the military believes it was acting lawfully in times of 
war. See Duncan v. Kahanarnoku, 327 U.S. 304, 90 L. Ed. 688, 66 S. Ct. 606 (1946) 
(Habeas corpus petition granted in favor of civilian petitioners imprisoned 
pursuant to military trials held during period of martial law, in the then 
Territory of Hawaii, following attack on Pearl Harbor because the military 
exceeded its authority by closing the civil courts), and Gilligan, 413 U.S. at 
12. The mere fact that the Executive is acting in his capacity as 
Commander-in-Chief, without more, is an insufficient basis to bar review of a 
claim that the actions were unlawful. See Youngstown [*396] Sheet t Tube Co. 
v. Sawyer, 343 U.S. 579, 96 L. Ed. 1153, 72 S. Ct. 863 (1952) (upholding 
injunction against President Truman's seizure of the nation's steel mills). 

When the issues presented by an action involve interpreting congressional 
legislation and protecting [**27] rights believed to have been infringed by 
an administrative agency's failure to comply with that legislation, the 
Judiciary is empowered to review the controversy. See 5 U.S.C. @ 702. 

Indeed, in a matter such as the one involving SEAD, which revolves 
essentially around issues of statutory interpretation, the controversy is 
especially appropriate for review, for "it goes without saying that 
interpreting congressional legislation is a recurring and accepted task for the 
federal courts." Japan Whaling, 478 U.S. at 230. The Judiciary's role is not 
curtailed simply because the statute in question touches on matters 
traditionally regarded as belonging in the province of the Executive. Once 
Congress, acting within the bounds of its constitutional authority, enacts 
legislation that prescribes or prohibits certain conduct on the part of an 
administrative agency, it is within the power of the Judiciary, under the right 
of review granted under the APR, to address whether the agency has complied with 
the requirements established by Congress. 

In Japan Whaling, the Supreme Court squarely addressedthis issue. There, the 
Court [**28] was confronted with the question whether under the Pelly and 
Packwood Amendments, the Secretary of Commerce was required to certify that 
Japan's Whaling practices diminished the effectiveness of the International 
Convention for the Regulation of Whaling because Japan's annual harvest exceeded 
the quotas establiehed under the Convention. Petitioners, the Japan Whaling 
Association, challenged the Court's authority to even address the question, on 
the ground that the issue was a nonjusticiable political question. The Supreme 
Court rejected petitioners argument noting that, "under the Constitution, one of 
the Judiciary's characteristic roles is to interpret statutes, and we cannot 
shirk this responsibility merely because our decision may have significant 



political overtones." Japan Whaling, 478 U.S. at 230. 

In the context of BRAC, the issue of justiciability was discussed at length 
by the Third Circuit in Specter v. Garret, 971 F.2d at 953, a decision relating 
to the closure of the Philadelphia Naval Shipyard. Plaintiffs in that case 
claimed, in part, that the Government failed to follow proper procedures under 
BRAC in [**29] arriving at the decision to close the installation. 
Defendants, a group that included the Secretary of the Navy and the Secretary of 
Defense, argued that the court was barred from reviewing the matter because the 
plaintiffs' claims were nonjusticiable political queetions. 

The Third Circuit, relying on Japan Whaling, disagreed, noting that "while it 
is not the role of the courts to disturb policy decisions of the political 
branches, the question of whether an agency has acted in accordance with a 
statute ie appropriate for judicial review." Specter, 971 F.2d at 954. 

The issues raised here, like those in Specter, concern whether or not the 
Department of Defense and the Department of the Army have acted in accordance 
with BRAC. Plaintiffs contend that defendants were required to go through the 
base closure and realignment process established by BRAC before implementingthe 
reductions at SEAD. Defendants, in response, contend that BRAC does not apply 
because of the nature of the reductions and because of the changes in functions 
at SEAD. In defendants' view, because the so-called special weapons function has 
been eliminated pursuant to President [**30] Bush's directive, BRAC's 
procedures do not apply. Thus, at bottom, this action calls upon the court to 
engage in the quintessential judicial function of statutory interpretation; 
namely, whether BRAC applies to the defendants' actions, and, if so, whether 
defendants have acted in violation of the Act. As was the case in both Japan 
Whaling and Specter, the issues raised by this case are appropriate for judicial 
review. 

4. Judicial Review Under the APA. 

I turn next to defendante' contention that this court lacks the authority to 
hear this action because Congress intended to preclude all judicial review under 
BRAC. Defendants contend that Congress's intent to preclude review is 
demonstrated not only by the legislative history of the Act, but also by the 
Act's objectives and the structure of the statutory scheme it created. 
Defendants focus, in particular, on the fact that BRAC represents a delicate 
compromise between the Executive and Legislative branches. They contend that 
this "balance" would be upset if the Judiciary were allowed to intervene. 

I disagree. Judicial review under the APA wae intended to address precisely 
the type of alleged non-compliance [**31] with specific statutory provisions 
which plaintiffs argue exist here, see Bowen v. Michigan Academy of Family 
Physicians, 476 U.S. 667, 675-77, 90 L. Ed. 2d 623, 106 S. Ct. 2133 (1986) 
(attack on validity of administrative regulation was reviewable), and defendants 
have not overcome the presumption of judicial review created by the APA. 

Not only have defendants failed to point to any expressed intent by Congress 
in BRAC or its legislative history to bar review of the type of claims brought 
here, but the etatutory scheme created by BRAC weighs in favor of, and not 
against, allowing judicial review. If the Department of Defense were allowed to 
circumvent the base closure and realignment process simply by asserting that its 
actions do not fall under BRAC, the Act would be rendered meaningless, and the 
balance between the Legislative and Executive branches would be destroyed. 

I find that the APA does apply to this action. First, the actions of the 
Secretary of Defense and the Secretary of the A m y  constitute the actions of 
their respective agencies. See Japan Whaling, 478 U.S. at 230 n. 4. In addition, 
because defendants have already begun the process of [**32] reducing SEAD, 
there has been final agency action for which there is no other adequate remedy 



at law. Finally, plaintiffs' action is essentially one to "hold unlawful and set 
aside agency action, findings and conclusions found to be - arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with law," 
or, alternatively, "without observance of procedure required by law." 5 U.S.C. 
@@ 706(2)(A) C (D). 

"The 'right of action' in auch cases is expressly created by the 
Administrative Procedure Act (APA), which states that 'final agency action for 
which there is no other adequate remedy in court [ie) subject to judicial 
review,' @ 704, at the behest of [a] person . . . adversely affected or 
aggrieved by agency action. ' " Japan Whaling, 478 U. S. at 230 n. 4. (alterations 
in original). 

No separate indication of congressional intent to create a private right of 
action ie necessary. Id. Rather, there ia a presumption in favor of judicial 
review that can be rebutted only if there is "clear and convincing" evidence of 
legislative intent to preclude review. See e.g., Block v. Community Nutrition 
Inst., 467 U.S. 340, 345, 81 L. Ed. 2d 270, 104 S. Ct. 2450 (1984). [**33] 
The clear and convincing evidence requirement is not meant in the strict 
evidentiary sense, but rather ae "a ueeful reminder to courts that, where 
substantial doubt about the congressional intent exists, the general presumption 
favoring judicial review of administrative action is controlling." Id. at 351. 

The presumption in favor of judicial review is strong and well-established. 
The Supreme Court has noted that "judicial review of a final agency action will 
not be cut off unless there is persuasive reason to believe that such was the 
intent of Congress." Bowen, 476 U.S. at 670 (quoting Abbott Laboratories v. 
Gardner, 387 U.S. 136, 140, 18 L. Ed. 2d 681, 87 S. Ct. 1507 (1967) (citing 
cases)). Indeed, as the Court noted in Bowen, Committees of both Houses of 
Congress have endorsed this view. Duringthe congressional term that resulted in 
the passage of the APA, the Senate Judiciary Committee commented: 

[*398] Very rarely do statutes withhold judicial review. It has never been the 
policy of Congress to prevent the administration of its own statutes from being 
judicially confined to the scope of authority granted or to [**34] the 
objectives specified. Its policy could not be otherwise, for in auch a case 
statutea would in effect be blank checks drawn to the credit of some 
administrative officer or board. 

Bowen, 476 U.S. at 670 (quoting S.Rep.No. 752, 79th Cong., 1st Sess. 26 (1945)). 
These sentiments were echoed by the House of Representatives Committee on the 
Judiciary, which stated: 

The statutea of congress are not merely advisory when they relate to 
administrative agencies, any more than in other cases. To preclude judicial 
review under this bill a statute, if not specific in withholding such review, 
must upon its face give clear and convincing evidence of an intent to withhold 
it. The mere failure to provide specially by statute for judicial review is 
certainly no evidence of intent to withhold review. 
476 U.S. at 671 (quoting H.R.Rep.No. 1980, 79th Cong., 2d Sess. 41 (1946)). 

"Whether and to what extent a particular statute precludes judicial review is 
determined not only from its express language, but also from the structure of 
the statutory scheme, its objectives, its legislative history, and the nature of 
the administrative [**35] action involved." Block, 467 U.S. at 345. In 
addition, congressional intent to preclude review may be inferred from 
contemporaneous judicial construction barring review and congressional 
acquiescence in it. Id. at 349. Thus, the task at hand is to examine BRAC's 
express language, legislative history, objectives, and statutory scheme "to 
determine whether Congress precluded all judicial review, and, if not, whether 
Congress nevertheless foreclosed review to the class to which the [plaintiff's] 
belong." Id. at 345-46 (quoting Barlow v. Collins, 397 U.S. 159, 25 L. Ed. 2d 
192, 90 S. Ct. 832 (1970) (opinion of Brennan, J.)). 



In Specter, the Third Circuit considered whether Congress intended to 
preclude all review under BRAC. The Court engaged in an extensive issue-specific 
analysis of the availability of judicial review under BRAC. The Third Circuit 
began ite discussion by noting two typee of decisions under BRAC that were not 
subject to review. "We think it can be said with confidence," the court wrote, 
"that Congress intended no judicial review of decision8 under the Act prior to 
[**36] the effective date of the President'e decisions. . ." and "of the 
manner in which the President has exercised his discretion in selecting bases 
for closure." Specter, 971 F.2d at 945-46. But, the fact that review was 
precluded under certain portions of the Act did not foreclose review under other 
portions of the Act; n6 the Court then proceeded to conduct an issue-specific 
analysis of reviewability. Id. 

n6 The court rejected defendants' argument that all review was precluded by 
the Act, finding that: 

While defendants have pointed to plausible reasons why Congress might have 
decided to dispense with all judicial review not expreesly authorized, nothing 
in the statute or its legislative history provides a basis for concluding with 
confidence that it actually decided to do so. As we shall see, there are some 
areas of decisionmaking under the Act in which Congrese did not intend the 
courts to engage in second-guessing. . . . On the other hand, there are other 
areas where our analysis leaves us with only the strong presumption favoring 
judicial review and no clear and convincing rebuttal. Specter, 971 F.2d at 947. 

The Specter Court ultimately concluded that "where the plaintiffs ask the 
court to substitute its political and military judgment for that of the 
Secretary and the Commission, their claims are not reviewable," but that "the 
plaintiffs do, however, ask for judicial review of issues that the judiciary is 
entirely competent to address." n7 Id. at 953. The claims that the [*399] 
court found reviewable included the claim that the Commission violated the 
provisions of the Act by holding closed-door meetings with the Navy before 
deciding which bases to recommend for closure, and the claim that the Secretary 
of Defense failed to meet his statutory obligation to create and transmit to the 
Commission and the GAO an administrative record containing all of the 
information he relied upon in making his recommendations. 

n7 The court gave an example of the type of claim that it believed was 
subject to judicial review. "To hypothesize the paradigm case," the court wrote, 
"if the Commission decided to dispense with public hearings in the interest of 
expedition, we could point to no clear and convincing evidence that Congress 
meant either to commit that decision to the Commission's discretion or otherwise 
to preclude judicial review of it." Specter, 971 F.2d at 948. 

I find the analysis and holding in Specter to be persuasive. n8 A review of 
BRAC reveals that there is nothing in its express language that would preclude 
review in this case, and defendants do not contend otherwise. Nor is there 
anything in BRAC's legislative history that would suggest that Congress intended 
to foreclose all judicial review of actions relating to the BRAC process. The 
reference in the House Conference Report to certain decisions which are beyond 
judicial review is, as the court in Specter found, certainly not clear and 
convincing evidence of congressional intent to preclude all review under the 
Act. n9 At most, a "fair reading [of the Report] reveals only an intent to 
preclude judicial review to the extent that there is not yet 'final agency 



action' to review." Specter, 971 F.2d at 949. 

n8 In addition, at least one District Court has addressed the reviewability 
issue. The District Court for the District of Maine, adopted the Third Circuit's 
decision in Specter with respect to the question of reviewability, and found 
that plaintiffs' claim that the Secretary failed to transmit to the GAO, members 
of Congress and the Commission all of the information used in making the base 
closure recommendations was reviewable. Cohen v. Rice, 800 F. Supp. 999 (D.Me. 
1992). [**39] 

n9 The House Conference Report stated that: 

The rulemaking (5 U.S.C. 553) and adjudication (5 U.S.C. 554) provisions of the 
Administrative Procedures Act (5 U.S.C. 551 et seq. ) contain explicit exemptions 
for 'the conduct of military or foreign affairs functions.' An action falling 
within this exception, as the decision to close and realign bases surely does, 
is immune fromthe provisions of the Administrative Procedures Act dealing with 
hearings (5 U.S.C. 556) and final agency decisions (5 U.S.C. 557). Due to the 
military affairs exception to the Administrative Procedures Act, no final agency 
action occurs in the case of various actions required under the base closure 
process contained in this bill. These actions therefore, would not be subject to 
the rulemaking and adjudication requirements and would not be subject to 
judicial review. Specific actions which would not be subject to judicial review 
include the issuance of a force structure plan under section 2903(a), the 
issuance of selection criteria under section 2803(b), the Secretary of Defense's 
recommendation of closures and realignments of military installations under 
section 2803(d), the decision of the President under section 2803(e), and the 
Secretary's actions to carry out the recommendations of the Commission under 
sections 2904 and 2905. 

H.R.Conf.Rep.No. 923, lOlst Cong., 2d Sess. 706 (1990), reprinted in 1990 
U.S.C.C.A.N. 3110, 3258. 

Defendants contend that Congress's failure to include a specific judicial 
review provision in BRAC indicates an intent to preclude review. According to 
defendants, Congress was aware that the Court of Appeals for the District of 
Columbia Circuit had held in June 1990, in National Federation of Federal 
Employees v. U.S. ("NFFE"), 284 U.S. App. D.C. 295, 905 F.2d 400, that 
plaintiffs in that action did not have standing to challenge the decision of the 
Secretary and the Commission to close or realign bases under the 1988 Base 
Closure and Realignment Act. This contention is without merit. Although 
defendants are correct that an intent to preclude review can be inferred from a 
contemporaneous judicial decision barring review and congressional acquiescence 
in it, the reviewability issue raised in NFFE and the issue raised in this 
action are sufficiently different that even if I were to assume that Congress 
acquiesced in the NFFE decision, I could not infer that Congress intended to bar 
review here. 

In NFFE, unlike the situation in this action, the decision on the base 
closures and realignmentsthat plaintiffs were challenging were made properly in 
accord with [**41] the procedures of the 1988 Act. Thus, in NFFE the 
plaintiffst APA claim would have required the court to decide whether the 
Commission's recommendations were sound. In other words, in that case, "judicial 
review of the decisions of the Secretary [*400] and the Commission would 
necessarily involve second-guessing the Secretary's assessment of the nation's 
military force structure and the military value of the bases within that 
structure." 905 F.2d at 406. 



In this case, however, the issue is not whether the Secretary's decision is 
militarily sound, but whether it was made in accordance with the requirements of 
BRAC. The distinction is crucial, because even if Congress intended to bar the 
type of claims raised in NFFE, that fact alone does not give rise to clear and 
convincing evidence that Congress intended to bar claims of noncompliance with 
the Act itself. 

Finally, contrary to defendants' contention, the statutory framework created 
by BRAC reflects Congress's intent to allow judicial review of the type of 
claims raised here. When Congrees enacted BRAC, the House Conference Report 
noted that there were two principal failuree with the old system of [**42] 
base closures and realignmente. 

The conferees prescribe a new base closure process because closures and 
realignments under existing law have two failings. First closures and 
realignments take a considerable period of time and involve numerous 
opportunities for challenges in court. Second, the list of bases for study 
transmitted by Secretary Cheney on January 29, 1990, raised suspicions about the 
integrity of the base closure selection process. A new process involving an 
independent, outside commission will permit base closures to go forward in a 
prompt and rational manner. 

H.R.Conf .No. 923 at 705, 1990 U.S.C.C.A.N. at 3257. In addition, BRAC itself 
states that "the purpose of the this part is to provide a fair process that will 
result in the timely closure and realignment of military installations inside 
the United States." @ 2901(b) (emphasis added). 

These concerns led Congress to create a statutory scheme that prescribed 
specific procedural requirements for the base closure and realignment process. 
These procedural requirements gave the Secretary, the President, an independent 
BRAC Commission, and Congress some degree of discretion in the process. But it 
also [**43] stripped the Secretary of hie unilateral authority to recommend 
military installations for closure and stripped Congress of its ability to block 
individual closures and realignments. Thus, two of BRAC'S consequences were to 
create a system of shared power in which the ability of the Secretary to 
unilaterally decide to close or realign a base or of Congrees to thwart the 
closing of a base was diminished, and to create an exclusive means for closing 
and realigning bases. 

Plaintiffs claim here that, in spite of the balance of power created by BRAC, 
the Secretary unilaterally decided to virtually close SEAD after having 
determined that BRAC did not apply to the SEAD situation. In other words, 
plaintiffs contend that the Secretary illegally circumvented the BRAC process. 
Thus, unlike the case in which the Secretary uses the BRAC process and is then 
challenged on the ground that he did not comply with all of the procedural 
requirements of BRAC - which is, in part, what the plaintiffs in Specter charged - this action presents an even more basic question: were the defendants required 
to go through the exclusive BRAC process before taking the actions they did 
concerning SEAD. [**44] n10 Nothing in the Act or the [*401] legislative 
history even remotely suggests that judicial review in such a circumstance would 
be precluded. 

n10 In this respect, this case is also quite different from one in which a 
party challenges the propriety of a closure or realignment decision that was 
made properly under BRAC. As the Third Circuit noted in Specter: 

While Congrees did not intend courts to second-guess the Commander-in-Chief, it 
did intend to establish exclusive means for closure of domestic bases. @ 
2909(a). With two exceptions, Congress intended that domestic bases be closed 
only pursuant to an exercise of presidential discretion informed by 
recommendations of the nation's military establishment and an independent 



commission based on a common and disclosed (1) appraisal of military need, (2) 
set of criteria for closing, and (3) data base. Congress did not simply delegate 
this kind of decision to the President and leave to his judgment what advice and 
data he would solicit. Rather, it established a specific procedure that would 
ensure balanced and informed advice to be considered by the President and by 
Congress before the executive and legislative judgments were made. 

Specter, 971 F.2d at 947 (footnote omitted). 

Indeed, it would be contrary to the purposee of the APA to allow the actions 
of an administrative agency, such as the Department of Defense, to escape 
judicial review simply because the agency declared that it had complied with its 
statutory obligations or that the statute did not apply at all. 

The APA's review provision was intended to ensure agency compliance with 
relevant statutory obligations. In challenging defendants' actions, plaintiffs 
seek to protect the integrity of BRAC and to prevent defendants from 
circumventing the procedures and requirements of BRAC. Allowing judicial review 
in this case would ensure that the Secretary acted within his statutory 
authority. See Natural Resources Defense Council, Inc. v. S.E.C., 196 U.S. App. 
D.C. 124, 606 F.2d 1031 (D.C. Cir. 1979) (judicial review under NEPA will ensure 
SEC's statutory duties are implemented). 

In sum, defendants have failed to demonstrate that Congress intended to 
preclude judicial review of the type of claims raised in this action. Therefore, 
I find that this court has the authority to review this action under the APA. 5 
U.S.C. @ 706(2)(A), (C) and (D). 

5. The Merits. [**46] 

I turn finally to the issue that lies at the heart of this motion: whether 
defendants should be preliminarily enjoined from proceeding with the 
restructuring at SEAD, and the concomitant reductions in civilian personnel. The 
standard for granting a preliminary injunction in this Circuit is, of course, 
well-known and long standing. "The issuance of a preliminary injunction requires 
the showing of '(a) irreparable harm and (b) either (1) likelihood of success on 
the merits or (2) sufficiently serious questions going to the merits to make 
them a fair ground for litigation and a balance of hardships tipping decidedly 
toward the party requesting the preliminary relief."' Communications Workers 
of America v. Nynex Corp, 898 F.2d 887, 891 (2d Cir. 1990) (quoting Jackson 
Dairy, Inc. v. H.P. Hood & Sons, Inc., 596 F.2d 70, 72 (2d Cir. 1979) (per 
curium) ) . 
A. Irreparable Harm 

Plaintiffs contend that they will suffer irreparable injury if a preliminary 
injunction is not granted because hundreds of civilian employees will be 
discharged or forced to transfer to jobs outside of Seneca County, local 
businesses will lose [**47] government contracts and income generated by 
SEAD, and SEAD will lose the opportunity to obtain new missions, thereby 
assuring that it will be downsized without having been fairly assessed in the 
BRAC process. Plaintiffs also contend that if defendants are not now enjoined 
from proceeding with the reductions, this Court will be unable to render a 
meaningful decision on the merits. 

Defendants disagree arguing that preliminary relief will not prevent the harm 
that plaintiffs allege they will suffer, nor preserve the status quo because 
SEAD's special weapons mission was eliminated on July 31, 1992, Declaration of 
James Davidson ("Davidson Decl.") at @ 18, SEAD is no longer receiving any new 
IPE rehabilitation work, and, in their view, neither mission can be revived. 
Defendants also contend that the threat of irreparable harm from the 



reduction-in-force has been diminished, if not eliminated, because the effective 
date of the RIF has been postponed by order of Secretary Stone to a date no 
earlier than February 11, 1993. nll In addition, defendants note that 
preliminary injunctive relief is generally inappropriate in Government personnel 
cases, and that plaintiff8 have an adequate and [**48] exclusive remedy for 
their challenge to the RIFE under the Civil Service Reform Act of 1978 ("CSRA"), 
Pub.L.No. 95-454, 92 Stat. 111 et eeq. (codified, as amended, in various 
sections of 5 U.S.C.). Finally, defendants contend that plaintiffs have 
exaggerated both the extent of any harm that they may suffer and the extent 
[*402] to which a preliminary injunction can provide relief. 

nll When plaintiffs first moved for preliminary relief, the RIF was 
scheduled to begin on November 13, 1992. On October 9, 1992, Secretary Stone 
announced that all civilian RIFE scheduled to begin on November 13, 1992, will 
instead begin no earlier than February 11, 1993. 

"An injunction should issue only where the intervention of a court of equity 
'is essential in order effectually to protect property rights against injuries 
otherwise irremediable. ' " Weinberger v. Romero-Barcelo, 456 U. S. 305, 312, 72 L. 
Ed. 2d 91, 102 S. Ct. 1798 (1982) (quoting Cavanaugh v. Looney, 248 U.S. 453, 
456, 63 L. Ed. 354, 39 S. Ct. 142 (1919)). "The purpose of [**49] a 
preliminary injunction," the Eleventh Circuit has noted, "is to prevent 
irreparable injury so as to preserve the court's ability to render a meaningful 
decision on the merits." United States v. State of Alabama, 791 F.2d 1450, 1459 
(11th Cir. 1986), cert. denied, 479 U.S. 1085, 94 L. Ed. 2d 144, 107 S. Ct. 1287 
(1987). 

"'Perhaps the single most important prerequisite for the issuance of a 
preliminary in junction is a demonstration that if it is not granted the applicant 
is likely to suffer irreparable harm before a decision on the merits 
can be rendered. ' " Bell & Howell: Mamiya Co. v. Hazel Supply Co. Corp., 719 F.2d 
42, 45 (2d Cir. 1983) (quoting 11 Charles Wright C Arthur Miller, Federal 
Practice and Procedure, @ 2948 at 431 (1973) (footnote omitted)). Accord Reuters 
Ltd. v. United Press Int'l, Inc., 903 F.2d 904, 907 (2d Cir. 1990). Whether a 
particular harm is irreparable turns on its imminence and the lack of an 
adequate remedy at law. See Reuters, 903 F.2d at 907 (citations omitted) 
("Irreparable harm must be shown by the moving party to be imminent, [**SO] 
not remote or speculative, and the alleged injury must be one incapable of being 
fully remedied by monetary damages. " )  . Finally, "in making the determination of 
irreparable harm, both harm to the parties and to the public may be considered. " 
Long Island R.R. Co. v. International Assoc. of Machinists, 874 F.2d 901, 910 
(2d Cir. 1989), cert. denied, 493 U.S. 1042, 107 L. Ed. 2d 831, 110 S. Ct. 836 
(1990) . 

Although courts have traditionally expressed a reluctance to issue a 
preliminary injunction in Government employee discharge cases, see Sampson v. 
Murray, 415 U.S. 61, 84, 39 L. Ed. 2d 166, 94 S. Ct. 937 (1974), there are 
circumstancesthat "may so far depart fromthe normal situation that irreparable 
injury might be found." Id. at 92 n. 68. This case, which is much more involved 
than the usual garden-variety employee-discharge case, presents such an 
extraordinary circumstance. n12 

n12 Defendants contention that this action is barred by the CSRA is without 
merit. This action is one that challenges the defendants' compliance with the 
procedural requirements of BRAC, and NEPA, and, therefore, does not fall 
exclusively within the category of federal personnel actions. 



Several factors support this conclusion. First, although the RIF has been 
postponed, there is no indication that it will be cancelled. Moreover, despite 
the postponement, offers under the DOD'S priority placement program are still 
continuing. Under the PPP, civilian employees registered to participate in the 
program were or soon will be required to decide, within 72 houre of receiving a 
job offer, whether they will accept the offer. If an employee declines the offer 
she will loee a variety of benefits, including severance and unemployment 
benefite, and, in some cases, the right to further participate in the PPP 
program. Similarly, many civilian employees will be forced to decide, sometime 
before the RIF becomes effective, whether they will participate in the voluntary 
early retirement program. 

The civilian employees who will be faced with these decisions clearly face 
the threat of irreparable ham. Cf. Chalk v. U.S. District Court Central 
District of California, 840 F.2d 701 (9th Cir. 1988) (teacher diagnosed as 
having AIDS suffered irreparable harm when he was reassigned to administrative 
position because harm went beyond question of compensation). [**52] The 
decieion that these employees must make are life-altering decisions. "Civilian 
employees are now being forced to make decisions as to whether they will leave 
their community, eel1 their homes, take their children out of schools and seek 
other employment within 72 houre," and also as to, whether " [*403] they are 
going to leave the employment of the Department of Defense entirely and take 
early retirement incentives." Affidavit of Bernard W. Hauf, Jr. ("Hauf Aff.") at 
PP 5 & 6. Many employees are facing the possibility of accepting a job they do 
not want or of losing valuable benefits. This is an injury that is real and 
imminent to the civilian employees, see Affidavit of Laurence Orndorff 
("Orndorff Aff.") at P 59, and one that goes beyond mere financial loss. 

Second, the local community will suffer irreparable harm. According to the 
Affidavit of Eugen Baer ( "Baer Af f . " ) , the Chairman of the Seneca County Board 
of Supervieors, the reductions "will have a significant and dramatic negative 
impact on Seneca County. " Baer Af f. at P 2. Baer calculates that the RIF will 
result, inter alia, in a 30 percent drop in student enrollment in the Romulus 
Central School District, id. [**53] at P 13, an emigration from Seneca of 
approximately 15 percent of its current population of 32,000, id. at P 12, and 
a significant drop in property value. Id. at 15. 

Third, and perhaps most significantly, if defendants continue to downsize 
SEAD, any final relief that plaintiffs may obtain could be rendered meaningless. 
Through this action, plaintiffs seek to prevent the personnel reductions and 
partial closure of SEAD on the grounds that the decision to do eo was made in 
violation of BRAC. If plaintiffs prevail, defendants will be prevented from 
continuing with the restructuring and the RIF unless they comply with the BRAC 
process. In that case, SEAD will retain its civilian personnel and remain a 
functioning army depot. But if defendants are allowed to continue to 
restructure SEAD by dismantling its administrative structure, removing 
equipment, discharging the civilian employees, and downgrading it to a depot 
activity during the pendency of this action, plaintiffs' victory will be a 
hollow one. 

Although SEAD's special weapons mission has been eliminated and its IPE 
rehabilitation mission has been relocated, SEAD is slated to perform 100 "work 
years" n13 of demilitarization [**54] work associated with the elimination of 
the United States's ground-launched nuclear missiles. Plaintiffs contend that 
SEAD could attract new missions if it is not downgraded to a depot activity, 
including additional demilitarization work, which it has performed in the past. 
Orndorff Aff. at P 6. However, if defendants are allowed to continue to 
drastically alter SEAD, its ability to attract these new missions will be 
severely undermined, and the relief that could be afforded to plaintiffs would 
be short lived. 



n13 A "work year" is the amount of work that a worker performs in one year. 
Consequently, 100 "work years" is the amount of work that 100 workers perform in 
one year. 

The reality of this harm is made evident by Laurence Orndorff, the Chief of 
Special Weapons at SEAD. According to Orndorff: 

If SEAD is to survive, it will be necessary for it to receive other military 
missions. The defendants' announcement that SEAD is being downgraded from depot 
to depot activity is having a detrimental effect on SEAD'a [**55] ability to 
receive other missions. Attached hereto as Exhibit V is a June 18, 1992 Draft 
Memorandum from Headquarters AMC discussing a mission involving 
demilitarization of depleted uranium munitions. The recommendation of such 
memorandum is that such activity should be directed to SEAD or Sierra. However, 
because of the downgrading of Seneca from depot to depot activity, Seneca 
may lose this opportunity. Attached hereto as Exhibit W is a August 12, 1992 
Memorandum for the Record prepared by Kenneth P. Muehl, DESCOM. In such 
memorandumMr. Muehl states 'SEAD will become a depot activity under Letterkenny 
Army Depot. The concept of Depot Activities operation is long-term storage 
with minimal receipt, issue, maintenance, and demil. Certainly not assigning a 
new unique mission to a depot activity.' Therefore, Mr. Muehl recommends that 
SEAD not receive this important new mission. Orndorff Aff. at P 60. 

Finally, if defendants are allowed to continue with planned activities during 
the [*404] pendency of this action that are ultimately found to be in 
violation of BRAC, allowing them to do so would serve only to undermine the 
integrity of the BRAC process, which, in turn, would ultimately [**56] harm 
the public interest. For the BRAC process to work as intended, the Secretary 
cannot deplete a military installation of its equipment and missions before it 
is evaluated by the BRAC commission. Yet, if defendants are allowed to continue 
to downsize SEAD, but plaintiffs ultimately prevail, SEAD will never have been 
fairly evaluated under the BRAC process, and Congress's intent would have been 
frustrated. 

I am, of course, mindful of the possible harm that defendants may sustain as 
a result of issuing a preliminary injunction, and that such harm is relevant to 
the analysis. In this case, however, it is clear that the threat of harm to 
plaintiffs if an injunction is not issued far outweighs the harm to defendants 
in maintaining the status quo during the pendency of this action. 

In sum, I find, based on the affidavits and other materials submitted by 
plaintiffs, that they have made a showing of irreparable harm if the injunction 
is not issued now. 

B. Likelihood of Success on the Merits or Sufficiently Serious Questions 
Going to the Merits 

1. A~~lication of BRAC 

The question at the heart of this action is whether BRAC applies to the types 
of reductions authorized [**57] by the Secretary at SEAD. In order for 
plaintiffs to prevail on their claim under BRAC, they must establish that 
defendants are required to go through the BRAC process before they start the 
drastic reductions planned at SEAD. Plaintiffs contend that the Act applies 
because its numerical threshold has been met. Defendants strenuously disagree, 
arguing that the Act does not apply because the number of civilian personnel 
positions reduced as a result of the "realignments," as that term is defined in 
BRAC and 10 U.S.C. @ 2687 ("section 2687"), has not reached the numerical 
threshold that would require BRAC's application. 



After reviewing the relevant language in BRAC, section 2687, the legislative 
history of each statute, and the many documents submitted by the parties, I find 
that plaintiffs have demonstrated a substantial likelihood of success on the 
merits of their claim under BRAC. The reduction in civilian personnel that will 
be caused by the Secretary's actione at SEAD ie sufficiently large that BRAC's 
numerical threshold has been easily eatisfied. See 10 U.S.C. @ 2687(a)(2). The 
elimination [**58] of the special weapons mission, the consolidation of the 
IPE maintenance function at DLA facilities, and the plan to downgrade SEAD from 
a depot to a depot activity will reduce the number of authorized civilian 
personnel by 562 positions, which is a reduction of nearly 70 percent of the 847 
civilian personnel authorized to be employed at SEAD, Complaint at Ex. F; n14 
that drastic reduction is sufficient to trigger BRAC. In my view, it is 
precisely this kind of action that prompted Congress to enact BRAC in the first 
place. 

n14 The planned reductions at SEAD, while cutting current civilian 
employment levels by 562 employees, will actually eliminate 639 permanent 
civilian personnel positions. Complaint, Ex. E. According to plaintiffs, there 
are now 924 authorized civilian personnel positions at SEAD. Orndorff Aff. at P 
54. Thus, the planned restructuring will result in the elimination of 66 percent 
of the number of civilians now employed at SEAD and 69 percent of the authorized 
civilian positions. 

The task of [**59] resolving whether BRAC applies here "begins where all 
such inquiries must begin: with the language of the statute itself ." U.S. v. Ron 
Pair Enterprises, Inc., 489 U.S. 235, 241, 103 L. Ed. 2d 290, 109 S. Ct. 1026, 
(1989). If the "statute speaks with clarity to an issue judicial inquiry into 
the statute's meaning, in all but the most extraordinary circumstance, is 
finished." Estate of Cowart v. Nicklos Drilling Co., 120 L. Ed. 2d 379, 112 S. 
Ct. 2589, 2594 (1992). Accord Chevron U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-43, 81 L. Ed. 2d 694, 104 S. Ct. 2778 (1984) 
("If the intent of Congress is clear, that is the end ofthematter; [*405] 
for the court, as well as the agency, must give effect to the unambiguously 
expressed intent of Congress."); Japan Whaling, 478 U.S. at 233. 

In ascertaining the plain meaning of the statute, the court must look not 
only to the particular statutory language but also to the "design of the statute 
as a whole." K Mart Corp. v. Cartier, Inc., 486 U.S. 281, 291, 100 L. Ed. 2d 
313, 108 S. Ct. 1811 (1988). Accord Crandon v. United States, 494 U.S. 152, 158, 
108 L. Ed. 2d 132, 110 S. Ct. 997 (1990) [**60] (courts look not only to the 
language of the statute, but also to the design of the statute as a whole and to 
its object and policy). 

Congress enacted BRAC to provide "a fair process that [would] result in the 
timely closure and realignment of military installations in the United States." 
BRAC @ 2901(b). To this end, BRAC provides that it is the exclusive authority 
for closing and realigning military installations in the United States. See BRAC 
@ 2909(a) & (b). BRAC does, however, create an exception for those closures or 
realignments to which section 2687 does not apply. See BRAC @ 2909(c). BRAC 
provides in pertinent part: 

(a) In general. Except as provided in subsection (c), during the period 
beginning on the date of the enactment of this Act and ending on December 31, 
1995, this part shall be the exclusive authority for selecting for closure or 
realignment, or for carrying out any closure or realignment of, a military 
installation inside the United States. 

(b) Restriction. Except as provided in subsection (c), none of the funds 
available to the Department of Defense may be used, other than under this part, 
during the period specified [**61] in subsection (a) - 



(1) to identify, through any transmittal to the Congress or through any other 
public announcement or notification, any military installation inside the United 
States as an inetallation to be closed or realigned or as an installation under 
consideration for closure or realignment; or 

(2) to carry out any closure or realignment of a military installation inside 
the United States. 

(c) Exception. Nothing in this part affects the authority of the Secretary to 
carry out - 
(1) closures and realignments under title I1 of public Law 100-526 [note to this 
sect ion] ; n15 and 

(2) cloeuree and realignments to which section 2687 of title 10, United States 
Code, ie not applicable, including closures and realignments carried out for 
reasons of national security or a military emergency referred to in subsection 
(c) of such section. 

BRAC @ 2909(a), (b), t (c) 

n15 This is a reference to the bases authorized to be closed or realigned 
under the 1988 Act. 

Section 2687, [**62] which was originally enacted in 1977, provides: 

Notwithstanding any other provision of law, no action may be taken to effect or 
implement- 

(1) the closure of any military inetallation at which at least 300 civilian 
employeee are authorized to be employed; 

(2) any realignment with respect to any military inetallation referred to in 
paragraph (1) involving a reduction by more than 1,000, or by more than 50 
percent, in the number of civilian personnel authorized to be employed at such 
military installation at the time the Secretary of Defense of the Secretary of 
the military department concerned notifies the Congress under subsection (b) of 
the Secretary's plan to close or realign such installation. 
10 U.S.C. @ 2687(a). 

Thus, read in connection with section 2687, BRAC plainly states that it is 
the exclusive authority for closing military installations at which more than 
300 civilian employees are authorized to work and for realignments involving a 
reduction by more than 1,000, or by more than 50% of the civilian personnel 
authorized to be employed at the installation. The "downsizing" at SEAD will 
result in the reduction [**63] of [*406] more than 50 percent of the 
number of civilian personnel authorized to be employed there. 

Defendants nevertheless maintain that BRAC does not apply. They contend that 
the number of civilian personnel being discharged by the elimination of the 
special weapons mission, which accounts for 442 of the 639 personnel positions 
being eliminated, should not be included in calculating the number of civilian 
personnel being reduced as a result of a "realignment." 

Defendants contend that the "elimination" of the special weapons mission 
cannot be characterized as a "realignment," as that term is defined in BRAC and 
section 2687, because the mission is being "eliminated" but not llrelocated.ll 



I am not persuaded by this argument. I do not believe that the fact that a 
function or mission is "eliminated" as opposed to "relocated" makes a material 
difference. No matter how you characterize it, the result is the same. Because 
the President and the Secretary have determined to eliminate the storage and 
maintenance of a certain type of weapon, approximately 560 civilian employees at 
this installation face termination. The Army is certainly not going out of 
business. [**64] Only one of its many functions has been altered. In my 
view, that fact alone does not justify the Secretary's disregard for the BRAC 
requirements. 

BRAC and section 2687 define "realignment" as follows: "The term 
'realignment' includes any action which both reduces and relocates functions and 
civilian personnel positions but does not include a reduction in force resulting 
from workload adjustments, reduced personnel or funding levels, or skill 
imbalances." BRAC @ 2910(5); accord 10 U.S.C. @ 2687(e)(3). Defendants contend 
that to fall within the definition of "realignment, " an action must both reduce 
and relocate functions and civilian personnel positions. They claim that if an 
action does not do both then it is not a realignment, and the number of civilian 
personnel or personnel positions affected by it should not be included in 
determining whether section 2687's threshold has been met. Consequently, under 
defendants' calculation, the number of civilian personnel positions or personnel 
positions being reduced by actions that can be characterized as a "realignment" 
is, at most, only 197, [**65] which is less than the 50 percent threshold 
requirement. 

I disagree with defendants' interpretation of the term "realignment. " Even if 
I accept as true defendants' contention that the special weapons mission is not 
being relocated to another installation, n16 their interpretation of BRAC's 
requirements is based on a narrow and strained reading of the statutory 
language. Moreover, to confine the definition of "realignment" to the narrow 
category that defendants propose would produce a result that is contrary to the 
plain language of BRAC and section 2687 and would be inconsistent with the 
congressional intent underlying both statutes. 

n16 Plaintiffs strenuously disagree with defendants' contention that the 
special weapons mission is not being relocated. Plaintiffs, relying on the 
affidavit of Laurence Orndorff, contend that the special weapons mission is 
being relocated to Sierra Army Depot in Herlong, California. Defendants deny 
this, arguing that plaintiffs are relying on outdated information. Because for 
this motion I am proceeding under the assumption that the mission is not being 
relocated, I need not address this issue at this time. Moreover, as is discussed 
below, whether the mission was relocated or eliminated is not a decisive factor 
in this case. 

The first difficulty with defendants' argument is that it ignores Congress's 
use of the word "includes" in the definition of "realignment" in section 2687, 
as originally enacted in 1977, and as amended in 1990, and in BRAC. That 
Congress chose to use the word "includes" rather than the word "means" in this 
definitional section is most instructive, because "in construing a statute 
[courts] are obliged to give effect, if possible, to every word Congress used." 
Reiter v. Sonotone Corp., 442 U.S. 330, 339, 60 L. Ed. 2d 931, 99 S. Ct. 2326 
(1979) 

When interpreting a statute, it is important to keep in mind "the cardinal 
rule that a statute is to be read as a whole, since the [*407] meaning of 
the statutory language, plain or not, depends on context. 'Words are not pebbles 
in alien juxtaposition; they have only a communal existence; and not only does 
the meaning of each interpenetrate the other, but all in their aggregate take 
their purport from the setting in which they are used.'" King v. St. Vincent's 



Hospital, 116 L. Ed. 2d 578, 112 S. Ct. 570, 574 (1991) (quoting NLRB v. 
Federbush Co., 121 F.2d 954, 957 (2d Cir. 1941)) [**67] (other citations 
omitted). 

Generally, when a statute uses the word "includes" to a define a term, it 
leaves open the possibility that the term encompasses more than those examples 
specifically enumerated in the definition. Federal Election Commission v. 
Massachusetts Citizens for Life, 769 F. 2d 13, 17 (let Cir. 1985), af f 'd 479 U. S. 
238, 93 L. Ed. 2d 539, 107 S. Ct. 616 (1986). See also Highway & City Freight 
Drivers, Etc. v. Gordon Transports, Inc., 576 F.2d 1285, 1289 (8th Cir.), cert. 
denied, 439 U.S. 1002, 58 L. Ed. 2d 678, 99 S. Ct. 612 (1978) (When a statute 
uses the word "includes" rather than "means," the fact that the statute does not 
specifically mention a particular condition does not imply that the condition 
falls outside the definition.); Winterrowd v. David Freedman and Co., Inc., 724 
F.2d 823, 825 (9th Cir. 1984) (phrase "and includes" is expansive and not 
limiting) ; United States v. City of New York, 481 F. Supp. 4, 6 (S.D.N.Y. ) (word 
"includesn is usually a term of enlargement, and not of limitation), aff'd 614 
F.2d 1292 (2d Cir. 1979), [**68] cert. denied, 446 U.S. 936, 64 L. Ed. 2d 
789, 100 S. Ct. 2154 (1980). As the First Circuit has noted: 

A term whose statutory definition declares what it 'includes' is more 
susceptible to extension of meaning by construction than where the definition 
declares what a term 'means. ' It has been said the word ' includes' is usually a 
term of enlargement, and not of limitation. . . It, therefore, conveys the 
conclusion that there are other items includeable, though not specifically 
enumerated. . . 
Federal Election Commission, 769 F.2d at 17 (quoting 2A N.Singer, Sutherland 
Statutes and Statutory Construction 133 (4th ed. 1984) (quoting Argosy Ltd. v. 
Hennigan, 404 F.2d 14, 20 (5th Cir. 1968))) (alterations in original). 

What is particularly revealing in this case is that Congress used the word 
"meansn in every other definition in section 2687 when it first enacted it in 
1977 and when it amended it in 1990, as well as in every other definition in 
section 2910 of BRAC. For example, both BRAC and section 2687, as amended in 
1990, define the term "military installation" [**69] as follows: 

The term 'military installation' means a base, camp, post, station, yard, 
center, homeport facility for any ship, or other activity under the jurisdiction 
of the Department of Defense, including any leased facility. Such term does not 
include any facility used primarily for civil works, rivers, and harbors 
projects, flood control, or other projects not under the primary jurisdiction or 
control of the Department of Defenee. 

BRAC @ 2910(4) and 10 U.S.C. @ 2687(e)(l) (emphasis added). Additionally, 
section 2687, as originally enacted, defined the term "civilian personnel" as 
followe: "'Civilian Personnel' means direct-hire permanent civilian employees of 
the Department of Defense." P.L. 95-82, @ 612, 91 Stat. 379 (1977) (emphasis 
added). Yet, when Congress defined the term "realignment" it used the word 
"includes." 

That Congress defined all other relevant terms using the word "means" but 
defined the term "realignment" using the word "includes," suggests strongly that 
it intended the definition of "realignment" to be expansive rather than 
limiting, for "it is presumable that Congress legislates with knowledge 
[**70] of our basic rules of statutory construction. . ." McNary v. Haitian 
Refugee Center, Inc., 498 U.S. 479, 112 L. Ed. 2d 1005, 111 S. Ct. 888, 898 
(1991). It also diminishes the possibility that Congress used the word 
"includes" inadvertently. "'Where Congress includes particular language in one 
section of a statute but omits it in another section of the same Act, it is 
generally presumed that Congress acts intentionally and purposely in the 
disparate inclusion or exclusion.'" Russell0 [*408] v. United States, 464 
U.S. 16, 23, 78 L. Ed. 2d 17, 104 S. Ct. 296 (1983) (quoting United States v. 
Wong Kim Bo, 472 F.2d 720, 722 (5th Cir. 1972). See also U.S. v. Gertz, 249 F.2d 



662, 666 (9th Cir. 1957) (the word "includes" is usually a term of enlargement 
especially if the word "means" is used elsewhere in same statute); City of New 
York v. Exxon Corp., 697 F. Supp. 677, 684-85 (S.D.N.Y. 1988) (Congress's use of 
the word "means" in one definition and word "includes" in another definition 
etrengthens conclusion that the latter was meant as a term of enlargement). To 
read the word "includes" as a term of limitation [**71] "would render 
Congress' use of different terminology in each definition meaningless." City of 
New York, 697 F. Supp. at 685. 

The legislative history of section 2687 buttresses the conclusion that the 
term "realignmentn ahould be read expansively rather than restrictively. The 
definition used in BRAC and amended section 2687 wae derived from section 2687, 
Pub.L.No. 95-79, @ 612, 91 Stat. 358, 379 (1977), as originally enacted in 1977. 
But section 2687 was not Congress's first attempt to regulate the base 
realignment process. Enactment of section 2687 was preceded a year earlier, in 
1976, by the enactment of section 612 of Military Construction Authorization Act 
for 1977 ("MCAA"), Pub.L.No. 94-431, @ 612, 90 Stat. 1349, 1366 (1976). n17 
Section 612 provided in pertinent part: 

(a) notwithstanding any other provision of law, no funds authorized to be 
appropriated in this Act may be used to effect or implement - 
(1) the closure of any military installation; 

(2) any reduction in the authorized level of civilian [**72] personnel at any 
military installation by more than one thousand civilian personnel or 50 per 
centum of the level of such personnel authorized as of March 1, 1976, or the end 
of the fiscal year immediately preceding the fiscal year in which the Secretary 
of Defense or the Secretary of the military department concerned notifies the 
Congress that such installation is a candidate for closure or significant 
reduction, whichever occurs later; or . . . 

n17 After it was first passed by Congress, the MCAA was vetoed by President 
Ford because of the inclusion of section 612. President Ford was concerned about 
protecting the power Of the Executive to "change or reduce the mission at any 
military installation if and when that becomes necessary." Letter from President 
Ford to the House of Representatives dated July 2, 1976 reprinted in S.Rep.No. 
1233, 94th Cong., 2d Sess. 5 (1976). The House of Representatives voted to 
override the veto but the Senate voted to sustain it. Section 612 was then 
amended to make it effective for only one year, rather than for five years as 
provided for originally, and the requirement for a minimum study period of 9 
months was removed. The MCAA, with the amended section 812 was then passed and 
signed by the President. 

Unlike section 2687, section 612 did not contain a definition of the term 
realignment, but the entire section was entitled "Base Realignment," implying 
that by the term "realignmentn Congress meant both closures of military 
installations and reductions in personnel. See I.N.S. v. National Center for 
Immigrants' Rights, 116 L. Ed. 2d 546, 112 S. Ct. 551, 556 (1991) ("the title of 
a statute can aid in resolving an ambiguity in the legislation's text"); 
Berniger v. Meadow Green-Wildcat Corp., 945 F.2d 4, 9 (1st Cir. 1991) ("It is 
well established that a statute's title may aid in construing any ambiguities in 
a statute."). Significantly, section 612 contained no reference to a relocation 
of functions or civilian personnel positions. The focus of the section was on 
closures and reductions in civilian personnel positions. 



The following year, in 1977, Congress soughtto enact legislation that would 
put in place a permanent base realignment process. The result was section 2687. 
Section 2687 was substantially similar to section 612. When the bill that 
contained [**74] section 2687 was being considered by the Senate, Senator 
Strom Thurmond noted: 

A significant feature of this bill is the base realignment provision which is 
very similar to that enacted in the Senate last year. The difference would be 
that the [*409] current amendment makes this provision permanent law . . . 
123 Cong. Rec. 14,683 (1977). Significantly, section 2687 retained section 612's 
numerical thresholds for reduction6 in civilian personnel. 

One apparent difference, though, between section 2687 and section 612, is 
that the former prohibited "realignments" while the latter prohibited 
"reductions." But the difference is more illusory than real; for when the term 
"realignment" is read in light of section 612's use of the term to encompass 
both closures and reductions, and section 2687's use of the word "includes" to 
define the term "realignment," it becomes apparent that Congress did not intend 
to restrict the meaning of the term to only those situations enumerated in the 
definition. Rather, the use of the term "realignment" and its definition were 
intended to expand the [**75] scope of the prohibition of section 2687 to 
include situations in which actions resulted in both reductions and relocations 
of functions and civilian personnel positions. Had Congress intended a more 
restrictive meaning of the term, as defendants argue, it presumably would have 
used the word "means" as it did as to other terms, since it undoubtedly was 
aware of section 612 and its use of the term "realignment" when it enacted 
section 2687. See Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 184-85, 100 L. 
Ed. 2d 158, 108 S. Ct. 1704 (1988) ("we generally presume that Congress is 
knowledgeable about existing law pertinent to the legislation it enacts.") n18 

nl8 In addition, the presence of the second clause in the definition of 
section 2687 as originally enacted, which states that a realignment "does not 
include a reduction in force resulting from workload adjustments, reduced 
personnel or funding levels, skill imbalances, or other similar causes," makes 
it more logical to read the first clause as expanding rather than limiting the 
definition of "realignment." 

In sum, the plain language of section 2687 and BRAC, traditional rules of 
statutory construction, and the legislative history of both statutes all suggest 
strongly that the term "realignment" should not be confined and restricted as 
the Secretary contends. 

Defendants also contend that the elimination of the special weapons mission 
is a "workload adjustment," and, therefore, specifically excluded from the 
definition of the term "realignment." Relying on the Declaration of James 
Davidson, the Chief of the Base Realignment and Closure Office in the 
Headquarters of the AMC, defendants argue that because the special weapons 
mission was eliminated as a direct result of President Bush's directive to 
eliminate the United States's entire inventory of ground-launched nuclear 
missiles, the action is properly categorized as a workload adjustment. n19 

n19 According to Davidson: 

A workload adjustment is a change in the requirement for a key work output or 
product of an installation due to either of the following circumstances: (1) 
reduced or canceled customer demand for the work output/product, and (2) reduced 



or canceled funding by the customer for the work output/product. 
Davidson Decl. at P 26. 

This contention is without merit. First of all, there is no definition of 
"workload adjustment" in BRAC and the legislative history does not address its 
meaning. By itself, the phrase is broad enough to include almost anything that 
the Army or the Department of Defense elect to do concerning utilization of its 
civilian work force. It would, however, be a mistake to view this phrase in 
isolation from the rest of BRAC and its legislative history. If what is proposed 
for SEAD excuses the Army from complying with BRAC, then I believe that the Army 
and the Secretary of Defense can act with impunity when making significant 
personnel reductions throughout the country. 

The design and purpose of BRAC and the concerns expressed throughout the 
Act's legislative history, all suggest that the BRAC process was meant to apply 
whenever reductions in personnel of this magnitude are caused by the 
Government's actions. The fact that the President chose to eliminate one type of 
weapon from the Army's areenal does not relieve the Government from complying 
with BRAC when [*410] that action, together with other contemporaneous 
actions, causes the elimination of nearly 70 percent of an installation's 
civilian [**78] work force and permanent civilian positions. 

It would be anomalous, in light of Congress's clearly expressed concern about 
the effects of large-scale reductions, if the term "realignment" did not include 
the elimination of a mission that reduced civilian personnel by more than 50 
percent, as is the case here, even though there is no corresponding relocation 
of the function and even if it is euphemistically referred to as a *work 
adjustment. 

Congress clearly demonstrated that by enacting section 612 and section 2687 
it was targeting reductions in civilian personnel. For example, when section 
2687 was enacted, the House Armed Services Committee noted in its report that 
"these procedures establish a precise reporting requirement for the armed 
services to follow in any decision to close a military installation or greatly 
reduce civilian employment at an installation." H.R.Rep.No. 290, 95th Cong. 1st 
Sess. 6 (1977) (emphasis added). Additionally, as noted above, section 612(a) 
defines the relevant actions that it was prohibiting as (1) closures of military 
installations and (2) "reductions in the authorized level of [**79] civilian 
personnel. . ." (emphasis added). Finally, although it uses the term 
realignment, section 2687 uses as a threshold for application a reduction in 
civilian pereonnel of more than 1,000 or more than 50 percent. 

Congress's concern over large-scale reductions in civilian personnel was 
predicated on its belief that such reductions had a significant negative impact 
on both the discharged employees and the local communities. When section 2687 
was enacted, the Senate Armed Services committee noted that "the committee feels 
strongly that major baee realinements do have significant impact on the 
surrounding community and therefore decisions concerning base realinements 
should be made carefully and with adequate public participation. Permanent law 
in this regard is considered appropriate." S.Rep.No. 125, 95th Cong. 1st Sess. 
4 
(1977). It later noted that "realinements that may well be justified cannot be 
made indiscriminately until there has been adequate consideration of the adverse 
impacts of the action on the surrounding community and the possibilities to 
mitigate these impacts has been adequately explored." Id. at [**80] 5. 

In addition, "the legislative history of [BRAC] demonstrates Congress' 
sensitivity to the impact of a base closing on the employees of the base and the 
community in which they live." Specter, 971 F.2d at 943. This concern was 
echoed in the express language of the Act, which required that the BRAC 
Commission conduct public hearings on the Secretary's recommendations. BRAC @ 



2903(d)(l). By requiring public hearings, Congress opened up the base closure 
and realignment process to public scrutiny and input, and gave local communities 
an opportunity to voice their concerns. The 1991 BRAC Commission traveled to 
numerous sites and met with members of various local communities that would be 
affected by the recommended closures and realignment#. According to the letter 
that accompanied the Commission's 1991 Report, the Commission "held 28 hearings 
across the United States, visited 47 military installations and met face-to-face 
with hundreds of representatives ofthe surrounding communities." Complaint, Ex. 
A, Letter of the 1991 BRAC Commission dated July 1, 1991. 

In fact, concern for the "economic impact on local communities" was one of 
the factors established [**81] by the Secretary of Defense, and left 
unaltered by Congress, that the BRAC Commission is required to consider in 
evaluating the Secretary's closure and realignment recommendations. Complaint, 
Ex. A at C-1; accord Specter, 971 F.2d at 943. 

In this case, because the BRAC process was circumvented, the economic impact 
on Seneca County of the massive reduction in civilian personnel at SEAD was 
never evaluated by an independent reviewing body, [*411] such as the BRAC 
Commission. Yet, according to plaintiff, the economic impact on Seneca County 
will be severe. Plaintiffs allege that Seneca County, its buainesses, and 
residents will suffer a substantial drop in spending and revenue. According to 
plaintiffs' calculations, at current employment levels, SEAD has an annual 
financial impact on Seneca County of approximately 134.2 million dollars. 
Plaintiffs also estimate a substantial drop in the approximately 27 million 
dollars spent by SEAD employees in the neighboring six-county area. In addition, 
the Romulus Central School District, which will suffer close to a 30 percent 
drop in enrollment, is expected to lose approximately $ 478,000 in federal aid 
and a potential [**82] loss of $ 98,932 in state aid. Baer Aff. at PP 8, 10 
and 14. Plaintiffs also allege that SEAD currently operates water and sewer 
systems that supply such services to the neighboring towns of Varick and 
Romulus, and it is unclear whether these services will continue. Finally, 
plaintiffs allege that it is unclear whether they will lose the backup services 
provided by the SEAD fire department. Id. at PP 16 and 17. 

In light of the clear concern that Congress has expressed regarding 
consideration and mitigation of the negative economic impact on local 
communities, it would indeed be odd if the Secretary were able to circumvent the 
BRAC process, despite the significant impact that the reduction of over 560 
civilian employees will have on the Seneca County community, simply because he 
has termed his actions as a "reduction" or a "workload adjustment" as opposed to 
a "realignment." 

In short, there is simply no sound basis to be found in the express language 
of BRAC or section 2687 that would support differentiating between reductions in 
personnel caused by elimination of missions and functions and those caused by 
relocation of missions and functions. 

Furthermore, [**83] the design and object of BRAC support curtailing 
rather than expanding the Secretary of Defense's discretion in deciding which 
military installations should be closed or realigned. The legislative history of 
BRAC and the framework it created demonstrate that in enacting BRAC, Congress 
was motivated in large part by a belief that the Secretary of the Defense 
should not be given the unilateral authority to select installations that would 
be recommended for closures and realignments. In enacting BRAC, Congress used as 
its model the 1988 Base Closure and Realignment process. The House Report 
accompanying BRAC noted: 

The last two years have provided examples of both the right way and the wrong 
way to close bases. The establishment of the Defense Commission on Base 
Realignment and Closure in 1988 is an example of the right way to close bases. 
Under this plan, a highly respected, bipartisan commission recommended bases for 
realignment or closure based on a number of neutral and widely endorsed 
criteria. Congress had the opportunity to accept or reject the recommendations 



as a whole. Once Congress failed to reject the recommendations of the 
Commission, their implementation was automatic. [**84] 

Secretary Cheney's announcement of candidates for base closure on January 29, 
1990, was an example of the wrong way to close bases. The Secretary's list 
focuses on bases in the United States. The sharpest reductions in American 
forces are likely to be overseas. It is hard to justify a large number of 
domestic base closures unless overseas bases are closed at the same time. 
H.R.Rep.No. 665 at 341-42. See also H.R.Conf.Rep.No. 923 at 705. 

Through BRAC, Congress circumscribedthe Secretary's ability to select bases 
for realignment and closure by vesting some of that authority in the BRAC 
Commission. BRAC expressly provides that the Conuniesion may reject the 
Secretary's recommendation to close or realign a baee if the (*412] 
recommendation deviates from the Secretary's force-structure plan and final 
criteria. BRAC @ 2903(d)(2)(B). 

In addition, Congress enacted BRAC, in part, because the existing base 
closure process, which was often delayed by challenges in court and other 
obstacles, was deemed inadequate. As the House conference Report noted "closures 
and realignments take a considerable period of time and involve numerous 
opportunities for challenges in court." H.R.Conf.Rep. [**85] No. 923 at 705. 
Indeed, Congress passed the 1988 Act primarily because, as the House Report 
noted, "in testimony before the committee, Honorable Frank C. Carlucci, 
Secretary of Defense, stated that the Department of Defense is unable to close 
or realign unneeded military installations because of impediments, restrictions, 
and delays imposed by provisions of current law." H.R.Rep.No. 735(I), 100th 
Cong., 2d Seas. 8 (1988), reprinted in 1990 U.S.C.C.A.N. 3355, 3356. 

By unilaterally "downsizing" SEAD without going through the BRAD process, 
defendants precipitated just the type of response that BRAD was meant to 
prevent. Their acts galvanized politicians with ties to SEAD to take action to 
prevent the closure of the base. 

Defendants' also contend that requiring the Secretary to go through the BRAD 
process infringes on the President's ability to eliminate our arsenal of 
ground-launched nuclear missiles. This contention is without merit. This court 
could not, nor would it want to, command the President to bring back the nuclear 
missiles. But that is not the relevant issue. Rather, it is whether the 
Secretary can realign a military installation without going through BRAC. The 
[**86] answer to that question is a resounding "no" if the realignment meets 
the numerical threshold of section 2687. The President's decision to eliminate 
ground-launched nuclear missiles does not vest the Secretary with carte blanche 
authority to circumvent BRAC. If that were the case, the Secretary could 
close a baee at any time without going through the BRAC process if the closure 
or realignment were deemed a direct result of a presidential decision to cut 
troop strength, eliminate a squadron of planes, or phase out a particular type 
of weapon. 

For similar reasons, defendants' contention that each action, i.e. the 
elimination of the special weapons mission, the consolidation of the IPE 
rehabilitation mission, and the downgrading to a depot activity, should be 
considered separately rather than collectively is also without merit. Allowing 
the Secretary to isolate certain segments of a realignment in order to discount 
the number of civilian positions affected would create a giant loophole in the 
process. The Secretary could define away a massive reduction in the number of 
civilian personnel authorized at a base by categorizing large portions of the 
action [**87] as "reductions" rather than "realignments." To give the 
Secretary that power simply by dint of semantics is contrary to the expressed 
intent of Congress to preclude the realignment of a military installation 
involving a reduction of more than 1,000 or more than 50 percent of the civilian 
peraonnel authorized to be employed at a base. 



In sum, after reviewing the plain language of BRAC and section 2687 and the 
legislative history of the two statutes, I find that plaintiffs have 
demonstrated a likelihood of success on the merite. Based on the statutory 
language and legislative history there is significant textual support for their 
claim that defendants were required to go through the BRAC procese to ef f ect the 
type of realignment currently proposed for SEAD. 

2. A~vlication of NEPA 

Plaintiffs also claimthat defendants should be enjoined because they did not 
comply with the requirements of NEPA. Specifically, plaintiff6 contend that 
defendants did not prepare an environmental impact statement ("EIS") or an 
environmental assessment ("EA") ae required by NEPA. See 42 U.S.C. @ 4332(2)(C). 
n20 Defendants [*413] strenuouely [**88] disagree, arguing that NEPA does 
not require an EIS or an EA because the Army properly determined that the SEAD 
reductions would not have significant environmental consequences. 

n2O Section 4332 providee in relevant part: 

All agencies of the Federal Government shall - 

(C) include in every recommendation or report on proposals for legislation and 
other major Federal actions significantly affecting the quality of the human 
environment, a detailed statement by the responsible official on - 
(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should the 
proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man's environment and the 
maintenance and enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commitments of resources which would be 
involved in the proposed action should it be implemented. 

Because [**89] I have decided that plaintiffs have demonstrated a 
likelihood of success on the merits on their claim under BRAC, I need not 
address their NEPA claim at this time. BRAC expressly provides that "the 
provisions of the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et 
seq.) ehall not apply to the actions of the President, the Commission, and, 
except as provided in paragraph (2), the Department of Defense in carrying out 
this part." BRAC @ 2905(c)(l). Consequently, to the extent that defendants are 
prohibited from acting without going through BRAC, plaintiffs' claim that 
defendants have also failed to comply with NEPA is premature. 

CONCLUSION 

Because plaintiffs have demonstrated the threat of irreparable harm and a 
likelihood of success on the merits, their motion for preliminary injunctive 
relief under Fed.R.Civ.P. 65 is granted. I have considered the competing 
interests of the parties and I decline to require plaintiffs to post a bond. In 
addition, because of the nature of this action, the Court will hear all 
diepositive motions and set a trial date on an expedited basis. 



Therefore, based on thie decision: 

IT IS HEREBY ORDERED [**90] that plaintiffs' motion for a preliminary 
injunction is granted and that pending the conclueion of thie action or until 
further order of the Court, defendants are enjoined ae follows: 

(1) Defendants, and their agents, aervants, officers, and employeee, and 
those person6 in active concert or participation with them, are ordered to cease 
any further action to implement the plan to realign, restructure, eliminate or 
reduce functione or mieeions at the Seneca Army Depot aa approved on July 2, 
1992 by the Secretary of the Army when he approved the AR 5-10 report concerning 
the Depot; and 

(2) Defendante are enjoined from directly or indirectly discharging, 
requiringthe retirement of, or reassigning any civilian pereonnel authorized to 
be employed at Seneca Army Depot as of July 1, 1992, or from taking any etepe 
and spending any money to reduce the number of civilian personnel position6 
authorized at Seneca Army Depot to an amount below the number authorized by 
the Department of Defense ae of July 1, 1992. 

IT IS SO ORDERED. 

DAVID G .  LARIMER 
UNITED STATES DISTRICT JUDGE 

Dated: Rocheeter, New York 
November 9, 1992 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

NO. 92-6296 

COUNTY OF SENECA; SAVE O m  SENECA; KEEP OUR BASE IN 
ROMULUS ALIVE; AMERICAN FEDERATION OF GOVERNMENT 
EMPLOYEES LOCAL 2546; SENECA COUNTY INDUSTRIAL 

DEVELOPMENT AGENCY, 

RICHARD CHENEY, as the Secretary of Defense; 
MICHAEL STONE, as the Secretary of the Army; 

SUSAN LIVINGSTONE, as the Assistant Secretary of the Army, 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF NEW YORK 

REPLY BRIEF FOR THE DEFENDANTS/APPELLANTS 
- 

INTRODUCTION 

Plaintiffst appellate brief raises a number of points, but 

fails to confront the inescapable fact that is at the heart of 

this case: the reduction-in-force at Seneca Army Depot is being 

caused overwhelmingly by the elimination in one fell swoop of the 

United States Amy's special weapons function because of 

President Bush's nuclear disarmament order. 

For this reason, the RIF here does not fall within the Base 

Closure Act procedures, which take several years and are multi- 

phased and complex. Those procedures were designed to deal with 

a different situation by predicting and measuring extended 

military force requirements, and determining how many.bases, 



their size, and nature will be needed in the long run to meet 

those requirements. 

By contrast, the RIF at Seneca is being caused primarily by 

the sudden elimination of an entire nuclear weapons program such 

that there is no need to study and carefully weigh which bases 

will be needed for years into the future. For the special 

weapons mission at Seneca, no installations are needed because 

there is no lonuer anv mission. 

Under these circumstances, it would make no sense for 

Congress and the Executive to require that unneeded civilian 

employees continue to be paid scarce public funds to do virtually 

nothing while the lengthy Base Closure Act procedures wend their 

way to their biennial conclusion. Yet, that is the result that 

plaintiffst arguments urge here. 

This is our basic point, and it should be kept foremost in 

mind. In our reply brief below, we also respond to various 

contentions raised by plaintiffs in their appellate brief. The 

most striking feature of that brief is not the arguments that 

plaintiffs do make, but the fact that they have failed to respond 

to the two main points we emphasized in our opening brief as to 

why the Base Closure Act cannot be read as plaintiffs urge. 

These two points should not be overlooked, and we will thus 

address them first, and trust that the Court notes the lack of 

plaintiffst convincing response. 



ARGUMENT 

A. Plaintiffs do not refute an essential point we made in 

our opening brief (at 21-23): the RIF concerning the special 

weapons mission at Seneca is caused by a "workload adjustment," 

and is therefore exempt from the Base Closure Act under Section 

2910(5) of that statute (reprinted at 10 U.S.C.A. 2687 note) .l 

We pointed out that the district court failed to give any 

meaning at all to this exception to the coverage of the Base 

Closure Act, thereby committing the cardinal error of reading it 

out of the statute. 

Obviously, this exception cannot be read so broadly that it 

makes the Base Closure Act meaningless. Recognizing that point, 

we contended that, whatever the outside boundaries of this 

exception are -- which the Court need not definitively resolve in 
this case -- the RIF here is plainly within them. 

As argued already, something special has happened here 

because the President has eliminated an entire nuclear weapons 

system all at once. The fall-out from this action is a workload 

adjustment because there now is no workload at all (except for 

the temporary and limited demilitarization task that will then 

end the mission entirely). See infra, at 10-11. 

Plaintiffs confront this argument (Br. at 18, 26-27) only by 

reiterating the indisputable point that this "workload adjust- 

For the convenience of the Court, we have reprinted in an 
addendum bound with this brief the pertinent provisions of that 
statute. 



ment" exception cannot be given too broad a scope or it will 

eviscerate the Base Closure Act. This assertion does nothing to 

show why this case does not involve a workload adjustment, and, 

if not, why not. Apparently, plaintiffs have no better answer 

than that this exception must be given no meaning, and thus read 

out of the Base Closure Act. 

Plaintiffs attempt to bolster their argument by proposing 

(Br. at 27) a silly hypothetical showing that an overbroad 

application of the "workload adjustment" exception would make no 

sense under the statutory scheme. We agree. But that form of 

argument does not provide any hint as to what "workload 

adjustment" does mean and why it might or might not cover the 

situation here, in which there has been a sudden elimination of 

an entire mission. 

If the RIF covering the special weapons mission at Seneca is 

a "workload adjustment," the Court will not have given that term 

an overbroad reading. The exception would merely be applied to a 

situation in which work has been eliminated because the entire 

mission to be accomplished no longer exists. In addition, as 

described below (infra, at 10-ll), no work is being transferred 
as part of this workload adjustment; the work simply no longer 

exists. 

Moreover, the "workload adjustment" exception is 

particularly well suited to the type of military function at 

issue here. As described in the record (App. 597-98), the type 

of Army organization of which Seneca is a part operates 



financially, by law, much like an enterprise in the private 

sector. It has customers -- usually other governmental entities 
-- whom it bills for work, and it must operate on a "break evenn 
basis, App. 597. If the Seneca employees are kept on to do 

little or nothing, the overall organization must eventually make 

up for this loss by reducing civilian personnel elsewhere. App. 

598 , 

Under these circumstances, the action planned for Seneca is 

easily envisioned as a "workload adjustmentn in a narrow sense, 

such that this exception in no way eviscerates the Base Closure 

Act scheme. Rather, the exception is merely being applied to a 

RIF caused by a special situation affecting a military industrial 

facility in which flexibility is essential for the sound and 

efficient management required by statute. 

By contrast, neither the plaintiffs nor the district court 

proffered any possible meaning for that exception. Under these 

~~rcumstances, the preliminary injunction should be vacated 

because it is premised on a plainly impermissible interpretation 

of the statutory scheme. 

B. As our opening brief showed, there is an inde~endent 

flaw in plaintiffs8 view of the Base Closure Act. We pointed out 

there that the only relevant definitional provision in the Base 

Closure Act says that a "realignmentn for Base Closure Act 

purposes "includes any action which both reduces and relocates 

functions and civilian personnel positions, but does not include 



U.S.C.A. 2687 note (Section 2910(5)). If a reduction in force is 

not within the Base Closure Act definition of a "realignment," it 

is not covered by that statute's exclusive processes. 

Plaintiffs assert that, despite this exclusive definitional 

provision, "realignmentu means any civilian personnel action that 

solely "reduces" functions and civilian personnel positions; they 

say that a "realignmentu need not also include a relocation of 

functions and civilian personnel positions. 

As we pointed out in our opening brief (at 18-19), plain- 

tiffs' reading of the statutory language makes no sense. If a 

"realignmentff covers an action that causes only a reduction in 

functions and civilian personnel positions, why would Congress 

include a specific definitional provision stating that a 

"realignmentff covers an action that reduces and relocates 

functions and civilian personnel positions? 

The definition that plaintiffs posit -- which appears 
nowhere in the statute -- already covers such an action. Thus, 

again, why would Congress go out of its way to add a specific 

definitional provision in order to state that a subset of the 

larger set of actions that is already covered by the statute is 

also covered? This would serve no purpose. 

Plaintiffs' appellate brief provides no answer to this 

problem that we posed; indeed, they nowhere mention it, which is 

odd if they have an answer since we made it our first point in 

defending the Army's interpretation of the Base Closure Act. 



The answer is that the only reasonable way to read this part 

of the Base Closure Act is that the definition of a "realignment" 

means what Section 2910(5) naturally and easily says: a 

realignment is an action that both reduces and relocates 

functions and civilian personnel positions. The alternative 

offered by plaintiffs requires the premise that Congress has no 

idea what it is doing when it legislates. 

Plaintiffs rely (Br. at 21-22, 24-26) on the legislative 

history of the Base Closure Act, and on cases showing that in 

other legislative schemes Congress has utilized the word 

"includesa because it intended a definition to have a broader 

scope and was simply giving one example of the type of action 

covered. 

We do not deny that Congress1 use of "includesa can have in 

other statutory contexts the meaning that plaintiffs urge. But 

the cases upon which plaintiffs rely do not reveal what Congress 

had in mind for the only statutory scheme at issue here: the Base 

Closure Act. Legislative history and maxims of statutory 

construction such as those cited by plaintiffs are merely tools 

that courts use in trying to divine what Congress meant in any 

particular statute; they cannot dictate an answer that is clearly 

contrary to common sense and the remainder of the statutory 

scheme. See Connecticut National Bank v. Germain, 112 S. Ct. 

1146, 1149 (1992). 

Moreover, plaintiffst citation to cases interpreting the 

term "includesa in other statutory schemes fails to note that the 



Supreme Court and other courts have recognized that "includesa 

can be read precisely as we suggest here. See Minnesota v. 

Probate Court, 309 U.S. 270, 274 (1940) ("the court used the word 

'include' as defining the entire class of persons to whom the 

statute applies and not as describing merely a portion of a 

larger classa); Helverinq v. Morsants. Inc., 293 U.S. 121, 125 

(1934) ("It may be admitted that the term tincludest may 

sometimes be taken as synonymous with 'meanst * * *"); Montello 

Salt Co. v. Utah, 221 U.S. 452, 464-65 (1911); In re Midas Coin 

a, 264 F. Supp. 193, 198 (E.D.Mo. 1967) ("The term 'includingt 

has various shades of meaning, in some instances operating as a 

restriction upon and in others as an enlargement of the general 

language that precedes it and in still others simply as connoting 

illustrative examplesa), afffd, 387 F.2d 118 (8th Cir. 1968). 

Unless plaintiffs can explain why Congress would include a 

definition of "realignmenta -- the only relevant one in the 
statute -- for no reason, their resort to legislative history and 
cases interpreting other statutory schemes is of no benefit. 

The only legislative history that plaintiffs describe (Br. 

at 24-25) concerning the actual statute at issue here shows 

merely that Congress failed to change the term "includesa to 

"meansa at one point in the development of the Base Closure Act. 

Plaintiffs do not cite to anything showing why Congress did not 

make this change. Congress often has many reasons for failing to 

enact a suggested legislative change, but that does not prove 

that the statutory scheme required that change. See United 



States v. Wilson, 112 S. Ct. 1351, 1355 (1992) (Supreme Court 

concedes that awe do not know what happeneda to a phrase that was 

dropped from a bill, but interprets statute as if it had not been 

dropped); United States v. Wise, 370 U.S. 405, 411 (1962) 

(aLogically, several equally tenable inferences could be drawn 

from the failure of the Congress to adopt an amendment in the 

light of the interpretation placed upon the existing law by some 

of its members, includina the inference that the existinq 

leaislation already incornorated the offered chanaea) (emphasis 

added). Accord Tahoe Reaional Plannina Aaencv v. McKav, 769 F.2d 

534, 538 (9th Cir. 1985). 

Plaintiffs also contend (Br. at 24) that the Army's own 

regulation AR 5-10 (reprinted at App. 263) -- which was not 
promulgated to implement the Base Closure Act -- supports their 
broad reading of the term arealignment.a This argument fails 

because the wording of AR 5-10 shows that it is directed at 

almost all realignments, by whatever definition (see Section 2.2 

(App. 268-69)), and is thus considerably broader than the Base 

Closure Act, which focuses only on specific types of actions of 

concern to Congress. Moreover, AR 5-10 sewaratelv defines both 

areductiona and arealignmenta (see Section 1-3 (App. 263)), which 

further undermines plaintiffst argument. 

Thus, if the Base Closure Act is read properly, plaintiffs 

must show that the action at Seneca concerning the installation's 

special weapons mission is being reduced and relocated. The 

facts in the record demonstrate otherwise. 



C. Plaintiffs contend (Br. at 9, 30-31) that the Affidavit 

of Laurence Orndorff shows that the special weapons mission at 

Seneca is being relocated elsewhere because some of the 

demilitarization work that could have been done at Seneca is 

being sent to Sierra Army Depot, another installation. See App. 

212. 

The argument misses the point because a "realignment" must 

include a reduction and relocation of functions and civilian 

personnel positions. See Section 2910(5) of the Base Closure 

Act. 

The record here demonstrates that the United States Army 

special weapons mission has been eliminated except for temporary 

and limited tasks associated with demilitarization work, some of 

which is being done at Seneca. See App. 522, 588-89, 594-95. 

The record also contains the Declaration of James Davidson, Chief 

of the Base Realignment and Closure Office in the Headquarters of 

the Army Materiel Command, and this declaration was submitted in 

response to the Orndorff Affidavit. Davidson states unequivo- 

cally that "[nlo positions were re-located to sierra Army Depot 

nor were any created at Sierra Army Depot as a result of the 

actions at [Seneca]." App. 526. Accord App. 524 ("The special 

weapons functions and positions at [Seneca] were reduced (i.e. 

eliminated), but none were relocated * * *") (emphasis added). 

Thus, even assuming that the Orndorff Affidavit is fully 

accurate in what it says -- that some temporary demilitarization 
work that could have been done at Seneca is being performed at 



Sierra -- his statement means only that; it does not further mean 
that functions and civilian employee positions have been 

relocated to Sierra. Davidson swears unequivocally that no 

positions were relocated to Sierra and no positions were created 

there. There is no record evidence to contradict these clear 

statements. 

Consequently, the undisputed part of the record refutes any 

claim that a realignment has occurred here. Civilian employee 

positions related to special weapons are not being relocated to 

Sierra or anywhere else. Rather, at most, some temporary special 

weapons functions associated with demilitarization that could 

have been assigned to Seneca are being performed by existing 

civilian personnel at Sierra. This is not a "realignment." See 

Section 2910(5) . 
D. Plaintiffs argue (Br. at 28-29) that, in any event, the 

Base Closure Act requires that all personnel actions planned for 

an installation be cumulated, and their combined effect 

considered in determining if the Base Closure Act applies. They 

offer no real support for this argument. 

As we have pointed out, the statute covers realignments, and 

then defines that term and includes an exception for "workload 

adjustments." If the actions that plaintiffs wish to challenge 

as being inconsistent with the Base Closure Act are not governed 

by that statute pursuant to its terms, it is difficult to see how 

the Army could be accused of violating the statute. 



Thus, plaintiffs with standing and who are not covered by an 

exclusive remedy elsewhere can attack as violative of the Base 

Closure Act any realignments that injure them if those actions 

are covered by the statute. Since, for the reasons given above, 

that does not include the RIF associated with the elimination of 

the special weapons mission at Seneca, that RIF cannot be 

challenged as violating the Base Closure Act. None of the other 

personnel actions planned for Seneca -- the transfer of the 
industrial plant equipment rehabilitation mission, and the 

downgrade from a depot to a depot activity -- violates the Base 
Closure Act, and plaintiffs have proposed no arguments why they 

would. 

Furthermore, it is telling that on this point plaintiffs try 

(Br. at 29) to tie their claim to the transfer of military units. 

As plaintiffsf counsel eventually conceded after repeated 

questioning from the district court (see App. 610-12), however, 

the Base Closure Act does not cover military per~onnel.~ 

In addition, this argument makes it sound as if the relevant 

military personnel were transferred elsewhere en masse, and are 

being supported elsewhere by civilian personnel. To the 

contrary, these personnel were transferred as individuals to 

vacancies in pre-existing military units elsewhere while their 

existing units at Seneca were eliminated. See App. 522-23, 591- 

93. We are not aware of the hiring of any civilian employees 

The status of the military units that were formerly at 
Seneca is described in the Benchoff Declaration (App. 592-94). 



caused by the transfer of individual military personnel from 

Seneca. 

E. Finally, plaintiffs ask (Br. at 13, 33-38) this Court to 

sustain the preliminary injunction on a ground specifically not 

relied upon by the district court (see App. 802-03): their claim 

that the RIF at Seneca violates the National Environmental Policy 

Act (42 U.S.C. 4321 et seq.) (hereafter "NEPAn). 

plaintiffs note (Br. at 13) that this Court has stated that 

it will uphold a preliminary injunction if "the other grounds 

would have com~elled the issuance of one * * *." IIT v. Venca~. 

Ltd 519 F.2d 1001, 1019 (2d Cir. 1975) (emphasis in original). .I 

plaintiffst NEPA arguments are contrary to the plain language of 

the statute and Supreme Court precedent; they therefore certainly 

do not acornpel" the issuance of a preliminary injunction here. 

Plaintiffsf various NEPA claims have three fatal flaws. 

However, before discussing these, we note a basic misimpression 

left by plaintiffsf NEPA argument. 

plaintiffs make it appear that the environmental protection 

and restoration efforts at Seneca will be abandoned or signifi- 

cantly reduced as a result of the RIF. They also surmise without 

anv support in the record that environmental harm could occur 

from this action. 

The record, however, contains the unequivocal Declaration of 

Andres Talts, the Chief of the Environmental Quality Division in 

the Army Materiel Command. Talts explains that environmental 

restoration efforts are ongoing at Seneca, and that "[tlhe Army 



is committed both by law and policy to remediate [Seneca]," and 

that responsibility is not waivable whether Seneca is enlarged, 

reduced, or closed. App. 600-01. "Even if all missions at 

[Seneca] were to be eliminated, the Army would still conduct its 

[environmental] remediation program." App. 601. 

Talts also declares that the environmental staff at Seneca 

is consistent with, if not greater than, the resources committed 

at other Army Materiel Command installations, and that there is 

no need for additional staff. App. 601. Finally, Talts explains 

that the downsizing of Seneca to a depot activity does not 

involve potential for environmental degradation, and that the 

Army followed necessary procedures in planning the RIF. App. 

Thus, the record in this case should raise no reasonable 

fears that the RIF and the reduced activity at Seneca will cause 

any environmental problems. 

With regard to the specific problems with plaintiffsf NEPA 

argument, first, plaintiffs claim (Br. at 34) that they do not 

have the burden of showing that the proposed reduction at Seneca 

will significantly affect the physical environment. Instead, 

plaintiffs posit that, to prevail under NEPA, they need only 

raise an issue that the Seneca reduction mav have a significant 
environmental impact. 

This theory contravenes the language of NEPA. In fact, NEPA 

governs solely agency action "significantly affectingn the 

environment. 42 U.S.C. 4332(C). Plaintiffst theory also 



contravenes controlling Supreme Court precedent. See Marsh v. 

Oreaon Natural Resources Council, 490 U.S. 360, 374 (1989) 

(environmental impact statement not required under NEPA unless a 

' proposed action "will affect the human environment in a 

sianificant mannerm) (emphasis added). 

Plaintiffs attempt to displace (Br. at 34) this statutory 

and Supreme Court authority with selected Ninth Circuit cases. 

Even if this authority were relevant, it cannot overrule the 

statutory language of NEPA or the Supreme Court's construction of 

it. Furthermore, the Ninth Circuit itself has undermined these 

cases in a recent decision. Greenpeace Action v. ~ranklin, et 

a, No. 91-36062, slip op. at 14878-81 (9th Cir. Dec. 29, 1992). 
Under the correct standard, plaintiffs bear the burden of 

showing that a proposed action will significantly affect the 

physical environment; i.e., that it will affect wildlife, air, 

water, or soils. See Metropolitan Edison v. People Asainst 

Nuclear Enerw, 460 U.S. 766, 771-773 (1983); Breckinridse v. 

Rumsfeld, 537 F.2d 864, 867 (6th Cir. 1976) (NEPA is not 

national employment actn and thus a RIF at an A m y  installation 

does not involve the statute), cert. denied, 429 U.S. 1061 

(1977). 

Plaintiffs fail entirely to meet their burden. They have 

not demonstrated even in the most superficial way that the Seneca 

layoffs would precipitate either physical -- not socioeconomic -- 
effects, and effects that are in a reasonably close -- not an 
attenuated -- chain of causation. See Metropolitan Edison, 460 



U.S. at 773-778 (the obligation to consider a particular 

"environmental effectn under NEPA "should be read to include a 

requirement of a reasonably close causal connection between a 

change in the physical environment and the effect at issuen); 

Hanlv v. Kleindienst, 471 F.2d 823, 830 (2nd Cir. 1972), cert. 

denied, 412 U.S. 908 (1973) (by using the phrase "significantly 

affectinga the quality of the human environment in NEPA, 

"Congress apparently was willing to depend principally upon the 

agency's good faith determination as to what conduct would be 

sufficiently serious from an ecological standpoint to require use 

of the full-scale procedurea of an environmental impact state- 

ment). See also Cross-Sound Fern Services, Inc. v. United 

States, 573 F.2d 725, 731 (2d Cir. 1978) ("The identification of 

[actions covered under NEPA] is the responsibility of the 

relevant federal agency to be carried out against the background 

of its own particular operationsn). 

Plaintiffs also predicate their case on a second flaw. They 

assume that they can meet their burden under NEPA simply by 

reciting the fact that certain agency actions at Seneca in the 

past, unrelated to the acrencv action at issue here, had physical 

environmental effects. In doing so, plaintiffs fail to mention 

the reduction that is at issue here or link that. reduction to 

physical environmental effects. 

This fact is fatal to plaintiffsr case. See Metro~olitan 

Edison, 460 U.S. at 779 (NEPA "is not directed at the effects of 

past accidents and does not create a remedial scheme for past 



federal actions. It was enacted to require agencies to assess 

the future effects of future actions. There is nothing in the 

language or the history of NEPA to suggest that its scope should 

be expanded 'in the wake of' any kind of accident") (emphasis 

added) . 
In sum, plaintiffs predicate their case principally on 

unrelated agency actions in the past. They accordingly fail once 

again to show that the Seneca RIF will precipitate physical, not 

socioeconomic, effects, and effects that are in a reasonable 

chain of causation. 

Finally, plaintiffs inexplicably ignore our point -- raised 
and briefed below -- that the RIF here is categorically exempt 
under NEPA. 

The President's Council on Environmental Quality ("CEQ") has 

issued regulations governing agency compliance with NEPA. 40 

C.F.R. 1500.1. Under these regulations, agencies are required to 

supplement CEQ standards, and thereby define their NEPA 

obligations, by promulgating their own regulations. See 40 

C. F.R. 1507.3 (a) , and (b) (2) (ii) . In doing so, agencies are 

empowered to define a category of actions for which "neither an 

environmental assessment nor an environmental impact statementn 

is required under NEPA ("categorical exclusionn). 40 C.F.R. 

1508.4. See, e.a., City of Alexandria. Va. v. Federal Hishwav 

Admin., 756 F.2d 1014, 1017-21 (4th Cir. 1985). 

A categorical exclusion under NEPA is a "category of 



actionsu that would not "individually or cumulativelyu have 

significant environmental effects. 756 F.2d at 1018. 

Under these standards, the Army defines its categorical 

exclusions to include certain "reductions and realignments of 

civilian or military personnela because these actions would have 

minimal or no individual or cumulative effects. 32 C.F.R. 

651.18, and 651, Appendix A-14. 

Accordingly, under both NEPAts mandates and Army 

regulations, Army personnel reductions are exempt from NEPA 

because they are "not likely to have a significant effectu on the 

environment. 32 C.F.R. 651.5(b) (1); see also 42 U.S.C. 4332(C) 

(NEPA governs only sianif icant environmental effects) . 
For this reason, plaintiffsr claims fail precisely because 

the Army properly applied a categorical exclusion under NEPA to 

its proposed action at Seneca. Under the Army's applicable 

regulations, this proposal would be categorically excluded if it: 

(1) is not governed by the public reporting and other threshold 

standards of different statutes; (2) would not result in the 

abandonment of facilities or the disruption of environmental 

safeguards; and (3) is accompanied by a Record of Environmental 

Consideration ("RECa) that would not otherwise require an 

environmental impact statement or environmental analysis under 

some other standards. 32 C.F.R. 651.18 and 651, Appendix A-14. 

3 ~ o  demonstrate under NEPA that an agency erred in 
determining whether a proposed action was or was not significant, 
or in defining or applying a categorical exemption under NEPA, 
plaintiffs must demonstrate that an agency acted arbitrarily or 
capriciously. See Marsh, 490 U.S. at 375-78. 



The Army complied here with each of these standards. As 

shown above, the proposal concerning Seneca is not governed by 

the reporting or related threshold standards of other statutes, 

including the Base Closure Act. Similarly, plaintiffs have not 

shown that the proposed Seneca layoffs would disrupt existing 

environmental safeguards or that they would result in the 

abandonment, as opposed to a manpower reduction for, its 

facilities. Lastly, plaintiffs do not dispute that the Seneca 

proposal was accompanied by a record of environmental 

consideration. They can claim only that that document was 

inadequate. 

Under these circumstances, plaintiffs have fallen far short 

of their burden of showing that a preliminary injunction was 

comwelled here even if the grounds used by the district court are 

reversed. 

* * * * * * *  
We wish to emphasize again, as we did in our opening brief 

(at 28-29), that this case cannot be cast as a melodrama 

involving a heartless boss casting employees out into the cold 

because they are no longer needed. As the record here demon- 

strates, the Federal Government has taken and is taking 

substantial steps to ease the burdens caused here by a 

significant nuclear disarmament achievement. These efforts are 

described at some length in the record. See App. 500-10, 511-12, 

604. And, the Defense Economic Adjustment Programs are available 

to aid the Seneca community, regardless of whether the reduction 



at Seneca is a Base Closure Act action or,not. See Executive 

Order 12788 (Jan. 15, 1992) (reprinted in 28 Weekly Compilation 

of Presidential Documents, at 119) (providing for the Defense 

Economic Adjustment Programs to render federal economic 

adjustment assistance necessitated by changes in military 

activities) . 
In addition, the preliminary injunction was entered here 

without a bond, which means that the public will not be able to 

recover any of its considerable financial loss if the scheduled 

RIF is not allowed to move forward as planned, but the Government 

eventually prevails in this litigation. Accordingly, we urge 

this Court to rule before the RIF is scheduled to occur on March 

12, 1993. 

CONCLUSION 

For the foregoing reasons and those stated in our opening 

brief, the preliminary injunction issued by the district court on 

November 9, 1992 should be vacated. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

DENNIS C. VACCO 
United States Attorney .. 
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8 2681. B w  doaun~ and ralignmentr 

(8) Notwithstanding any other proviaion of law, no action may be taken to effect 
or implement- 

(1) the closure of any && installation at  which at leaat 300 civilian 
parsonnal are authorized to be employed; 

(2) any realignment with mpeet to any milihry installation r e f e d  to in 
w g r a p h  (1) involving a reduction by more than 1,000, or by more than 50 
percent. in the number of civilian personnel authorized to be employed a t  such 
military installation a t  the time the Secretary of Defense or the Secretary of the 
military department concerned notifies the Congress under subsection (b) of the 
Secretary's plan to close or realign such installation; or 

(3) any construction, conversion, or rehabilitation a t  any military facility other 
than a military installation referred to in clause (1) or (2) which mi or may be 
required as a result of the relocation of avilian personnel to such facility by 
reason of any closure or realignment to which clause (1) or (2) applies. 

unless and until the provbiona of subsection (b) are complied with. 

(b) No action described in subsection (a) with respect to the clasure of, or a I 

reaIignment with ceapect to. any military instabtion refemd to in such subneetion ' 
may be taken Paim and until- 

(1) the Secretary of Defense or the Secretary of the military department 
eonoerned notifiea the Committees on Armed Services of the Senata and House 
of Representatives, as part of an annual request for authorization of appropria- 
tions to such Committees, of the p r o p o d  closing or realignment and submib 
with the notification an evaluation of the fiscPI, l o 4  economic, budge-, 

environmental, sbtegk, and opar r t iod  ewrequeneas of such cloaure or rea- 
limnat; d 

(2) 8 period of 30 hghhtive daya or 60 calendar days, whichever k longer, 
a x p h  following the day on which the notice and evaluation referred to in 
eLuw (1) hve been submitted to such committees, during which pariod no 
irrevocable action m y  be taken to effect or implement the dceish 

(el This section shall not apply to the closure of a military bWn, or a 
realignment with respect to a military installation, if the President eutifies to the 
Congress that sueh c l a m  or d g n m e n t  most be implemented for reasons of 
national sceurity or a military emergency. 

(dX1) After the expmtion of the period of time provided for in subsection (b)(2) 
with respect to the closure or nslignment of 8 military instalkion, fun& which 
m u l d  otherwise be avrikble to the Secretary to effect the c l o a w  or realignment of 
that installation may be osed by him for sueh purpose. 

(2) Nothing in this section restricts the authority of the Secretary to obtain 
archikcturd and engineering services under section 2807 of this title. 

(e) In this secti011: 
(1) The tenn "military installation" means a base, camp, post, station, yard,- 

center, homeport facility for any ship, or other activity under the jurisdiction of 
the Department of Defense, including any leased facility, which is located within 
any of the several States, the District of Columbia. the Commonwealth of Puerto 
Rico, American Samoa, the Virgin Islands, or Guam. Such term does not 
include any fadie used p M y  for civil works, rivers and harbors projects, or 
flood control pmjecta. 

(2) The turn "cirili.n personnel" means direct-hire, permanent dvilioa em- 
ployees of the Department of Defense. .I 

(3) The tam "realignment" includes m y  action which both reduces and 
relocates functions and av i i i  personnel positions, but does not include a 
reduction in force resulting from workload adjustments, reduced personnel or 
funding levels, skill imbalances, or other similar causes. 

(4) The term "legislative day" means a day on which either House of 
Congress is in session. 

(As mended Pub.L 98-525. Title XIV, 5 1405(41), Oct 19, 1984, 98 Stat 2621; Pub.L 99-145, 
Title XII, 8 1202(r). Nov. 8,1985, 99 Stat 717; Pub.L 100-180. Div. A. Title .UI. 8 1231(17), Dec 
4, 1987.101 Stat 1161; Pub.L 10MlO. Div. A, Title XXIX. 5 2911. Nov. 5,1990,104 Stat 1819.) 



Defense BIW Closure and Realignment Cammis- 
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Pub.L 101-510, Div. 8. Title XXIX, 
45 2901-2910. Nov. 5 1990. 101 Stat. 1808. u 
amended Pub.L 102-190. Div. A. Titk 111. 
5 3WbHI). Div. 8, Title XXVIII. 58 2821(a)- 
(hH1). 2827(aH1).(2). Dcc 5. 1991,105 Stat. 1345, 
1544-1546, 1551, provided that: 

'Scc2901. SbOrtTitkdRrporr 
7.) a r t  nu~-rhir p.n [ ~ m c n ~ i n ~  rhir us. 

tion and aucting this note] m y  k cited u the 
'Defaue Bue Cl- and Ralignmcnt Act of 
1990'. 

"a) PlqOsa-Thc puqme oftbi r  put ia to 
provide a fair pmcar that will result in the timely 
c b u n  .ad m l i p m c ~  of military inuJ&inu 
iaridc the United S h t a  

YSCZOOZ fb.- 
Y.) M ~ L - - T h m  k atabikbed m in- 

dependent oomminion to be ltMnvn u tbe 'De- 
fmse Bue Closure and Rcrlignmmt Cornmiasion'. 

%O Duda-The Commission shail cry out 
the d u t k  specified for it in this pan. 

'SrBo3.  RoadrrhruLiq- 
c b u l o r b r r d o r r d ~  

w F ~ p l m - 4 l ) h p n d t h e  
M g e t J u d k u m m ~ ~ ~ C a n -  
gouinarppondthaMgetfathelkpwtnmt 
of Wum for a s h  d the lid y u n  1992, 1994. 
uld 1996, the kxetary dull includc r force- 
~tnrnuepbfortheArmodF-burdonan 
a s a a a a t t  by the Screwy of the pmbable 
t h r a o t o t h e l u c i o n r t ~ d n r i a g t h d x - y a r  
p a i o d ~ g w i t h t h e h a i y u r f a w h i c h t h e  
budgUraquolkmdeuddthe~Licipted 
I m b d ~ g t b . 1 r i n k . n i L b l e f o r n u i o D l l  
ddauapwpaodprinl4priod 
w sush p b  rho iaclu& witbollt .ny'rera- 

~ICC (dimsly a hdhdy) to milituy i d l -  
ciaar inside the United Stus thu m y  k c l a d  
or d i g n d  uada Nth p b  

"(A) a dacription of the -ent demd 
to in p . rynph  (1); 

YE) r dscription (i) of the .nticip.lal force 
mucnm during and at the end of e u h  such 
Mod for ach military dcpurment (with spcci- 
R a t i o a r d r b e  n u m b a d  typeofunitsin the 
rt*aud-eforcadcrhsushdepmX- 
ment),ud(ii)dt&thetstbrtwillneaitobe 
forarud bued (with a justifiution t h e m 0  dur- 
ing and at the end of erch such period; and 

YO a description of the anticipated imple- 
mentation of such forte-stru*ure pluL 
"(3) The k c r n a y  shall slw transmit a copy of 

each such force-structure plan to the Cornmisston. 
%) Selatioa crit-41) The Sccreury 

shall. by no later than December 31. 1990. publish 
in the Federal Register and truumir to the con- 
p u i o r u l  dcralsc snnmittco the criccri. pro- 
posed to be uud by the Depmmmt of Defense in 
making rrcomm~darions for the closure or r a -  
lignment of military installations inside the Unitcd 
S u t a  under this pan. The Semury  s h l l  pro- 
vide an opportunity for public wmmcnr on the 
p r o p o d  criteria for a period of u l u t  30 days 
and shall include notice of that opportunity in the 
publicatton requlred under the preceding mtence. 

1Z)cA) The Secretary shall. by no later than 
February !5, 1991, publish in the Fcdenl Register 
and transmlt to the congrcwiond defense cornrnit- 
cea the A d  cntena to be used in making r a m -  
mendations for the clorurc or d l p u n e n t  of mli- 
uy insullrtionr inride the Unitcd Stata under 
thia put. Except u provided in w b p a m p p h  
(B). such cri& rh.U be the fLul c n k  to be 
urcd along with the f-tnuturr p h  r e f d  
to in subsection (a), in making such rewmrnenh- 
tlons unless disapproved by a joint rmlution of 
Congras enacted on or before March 15. 1991. 
YB) The Secretary may amcad such cntena 

but such amenamenu may not become effectlve 
until they have ken  publ~rhd In the Fderai 

Defense Base C l o s u r e  and 

Realigrment Act  of 1990 

R 4 i U e ? , o p a s d t o ~ o ~ m m e a t f o r . t * m 3 0  
~PdtbcaaPnaadtothao.~ 
M B I E O O M i ~ ~ m ~ r o c m b y a o L t a t h m l  
Jaw ISdthe-eolvsaod SucbrmeDQd 
c r i t a i . r h . U b e t b e ~ c r i c r r L u , b e d . k a g  
m r h t b e f ~ p I v l r d e n s d t o i n ~ -  
tpa (I). in mkillg ret '.rioar unLr 
dh.ppmvod by a pat rrsolutioa ot Cocllpar 
Q.crod oa a More F c b n v y  I5 of the y a r  - 

Yd W D  -1) Rn Seem- 
my my. by m Ltcr t h  April 15, 1991. Mvch 
15, 1993. md MucL 15. 1995. pubhh in the 
F s d c r r l ~ m d m m i t t o t h a a m @ n 8 l  
M ~ a r m m i t t m d t o ~ C o ~ r I L t  
d tha military i.l.nn.rim. imidc the United 
S t u c l t h u t h c % a c u r ) . ~ k ~ ~ f o r d a r ~ ~ ~  
a r a l i ~ ~ l n e m o a ( & b . l h d t h e f ~  
pian and the Rrul e r i  r d d  to in subaaEcion 
(bX2)thuaraapplisrbletotheyaramcand. 
''0 I b c ~ ~ i ~ s l u d c  with thelircof 

-pDblirbal.nd-nrdpur- 
apnctopnq.ph(I~ratmmyoftherldon 
proaPthU,dtedb(&rsomwMLaionfor 
each mrullYun. inchding a jucik.tiacr f a , a c h  

4 '  

"(3) In o l d d a h g  d r u y  inrulluiarr for 
d a u r r o r r a l i ~ t h e ~ s h 8 l l c o n s i d -  
a .I! military Whiws inside the United Stara  
equally witbout regard to whether the installation 
bu been previously Eoaridaai or p r o m  for 
closure or r a l i p n e n t  by the Depuunmr 

"(4) The SscmPry d e  available to the . . Commrraon and the C4mpuoUer G e n d  of the 
United St8ta dl infarmdon uud by the Dcpur- 
mmt in making i n  rscomwndationr to the 6 m -  
minion for daurcc a d  ralipmmu (4HSo in 
original.] In addition to making all information 
uud by the Sccrcury to prepare :he rccommenda- 
nons under this r u M n  aruiable :o G n g r a s  
(including any mmmiaec or m e m k  of Con- 
p), the Secrccuy shall a h  make such informa- 
tion ava~lable to the Canmlss~on and the Comp 
troller General of the Unttcd States. 

1L(S)(A) E u h  prvra referred to in subppra- 
graph (B). whm submining infonmtion to the 
kmuy of Defmv or the Commission concern- 
ing the closure or d g n m m t  of a miliury instal- 
lation, shall certify that such information is accu- 
nu a d  complete lo t& k t  of that penon's 
knowledge and belief. 

YB.0 Subpangraph (A) rppiis to the following 
prons: 

''(1) The k c r n r r i a  of the military depan- 
mmu. 

7ii) The heads irf the Defense Agencta. 
YUI) Each pmon who IS in a posit~on :he 

du t i s  of which mclude personal m d  substantld 
involvement m the preparatlon and rubmtu~on 
of infomution and rarpmmmdanonr concern- 
ing the closure or Falignmenf of military instal- 
Ltlonr u dsigutcd in reyLtionr which the 
Sscmvy of Ddmv U I  pracribr rryltionr 
which the k r c w y  d e v h  military dcp.nmenc 
shall prescribe for p ~ n n e l  within that mili- 
tary dcpanmenr or regulauans rhlch the h a d  
of u c h  Defense Agency shall o r s n b e  for per. 
wnnel wlthln that Defense Agency. 
':6) In the n i  lnv infomatlon prov~ded !o 

the C~mmlsslon 3v 3 penon icicn'bed in ;an- 



C n p b ( r n k b G  ' ' WNbmirchu 
infmmuhtotbeSCrplC.DdbHOW.dRep 
rsmrui*s tokmd. .rutb lcrotba~  
dtbcHouwcmccmedinrrabnocwisbth 
&dthuWouv I h i n t d W b e  
mIbmimdtochssamm.odtb8Hawd~ 
rmrd*cl.*ichin24boa.Itcrb.I*.niaimd 
f h m i n f ' t o t b r b m m i P i o o .  The- 
h r y d D e f a n e ~ p m c r i b c ~ t o ~ -  
aueIbcarmplLaadth6CL " withthis 
prynpb I 
'YoP.rl.rrl-byhop, 

dmbR-41) Mcr m g  th rS0mmsad.- 
t ionrfromtheSaacuy~ttosubrcniar(c )  
f o r a l q ~ . t b e I b e ~ r h J l c ~ ~ d u n p r b l i c  
b c v i n p o a t b e ~  

"UXA)TbCommiriarb4bymIWIb 
J U I y l d c r b y a r h r h i c b t h e S e c m u y ~  
miu rocaamendatio~ to it pununnr to subrsnion 
(cX tnasmit to tbe PlsidQt a rrpon umuiaing 
tbecowhkm'~findiO~.odcoK1wiomhud 
aa. r r *amd~ofrhrscommad. t ionr  
iMdeby~sarrec.r),mpcbsrithtbeCommic 
Jion'r nmmmadntioar for cbnrra md d m -  
M n U d r m l i r v y ~ ~ t b e U a i t e d  
Suta 

LYB) S u b p p t o ~ , ( ~ i n M k i n ~ i m  
rrmmmmdraau. thc CammrProa M y  make 
c b . n p i a m y d t b c ~ ~ + e b y  
r b c - a t b c a  . '  dnclmwrth.r 
t b e s e u u 8 r y d e * * r a d l u h a 8 f I ~ ( m c l ! r h '  
dPrcMlrrrnmplra9dAaJcri tarL~dto  
in subaa%h (ex]) in making tioar 1 

Y f 3 1 r . t h e r r d r c b n ~ = r C  I 
p n t n p b @ ) b b ~ r i o m ~ ~  / 
&e samwy, the am?i?h m y  make ?be 
cb.nga d y  ifch thummm- 

W r m t a t h e ~  
. . I 

* = d b y :  
=bp.ngrph (B): 

Yin determinu that tba cbmge is consistent 
with the fomesuucnm p h  and M nitair 

' 

refemd to in subcaxim (cM1); I 

"tlii) publirha a notice of the p r o w  
&mge in rhc Fedenl Reg&? not leo than 30 
&ys Mote ummitsh~ i u  roeanmendations to 
the P e t  pumuac c p ~ g r p h  (2); and 

Yir) Onducu pubk baringr on the pm 
p"d c h g c  
YD) Subparagraph (C) shall apply to a change 

by the Cwnmiuion in the k m y y ' s  raommcn- 
d8tinrr thu WUMc 

YO add a military inatahtion to the l i t  of 
milimy i d l a t i o n a  remmmmded by the S e -  
recrry for closure; 

YU) add a miliuy ~ ~ u l l s t ~ o n  to the l i t  of 
militafy iruullations racommmdcd by the Sec- 
r a u y  for ccalignmml; o r  

YUi) incruse the n t m t  of a mlignment of a 
p~niculrr  miliury imdlation recommended by 
the kcrrury. 
"W Tbc Commission dull explain and jludfy 

in i u  repon submica to the Prrrident pwruaat 
ro puynpb (2) my  tio oil mda by 
the CommiPioa tbu b diITaent fmm the rscom- 
mmdationr made by the Ssmq pumunt w 
subsection (c). The Commission shall tnnsmit a 
copy of such repon to the c o n m l o n a l  defense 
cammittas on the same date on whlch it - 
mars iu mmmmdaaonr  to the P r a ~ d m t  unda 
P V P ~  (2). 

"(9- July I dacb yor b w M  the . . lmlmlio rrnwmcnduiolu 0 the 
~ D l d s t h i r ~ t h e ~  

poloptl pm*idf. upon,rrquerl to M Y  
y2 " 

w , T b . b a p c m l h & e e n i d t h . U I l i t c d  
SlrsrlrP- 

'W)&*c& . . r n ~ ~ t  
- i t h r - s r r v i e r m d  
W d c b  ~uimsmdebythe 
Socrrrrrl pcllrunt fa - (c); and 

*IIRhymhcrcbmrM.IlSdeuhyarin 
r b i c b t b r S a r y a u L 3 r r u 6 -  
r i a r ~ t o t b r ~ u I d t o t h o G n 8 -  
mbim r repm a m i n i n g  a deuilal analysis 
d th Sawemy's -U rn  .nd dsc- 
hpnrccn 
' Y d n d 8 u ~ r b r R d Q C - - ( I ) n e P r a i -  

d m c  r h i l  by a, later than July 15 o f u c h  y a r  in 
which the Gmmision &a racommmdations 
unda abvfdoa (d). vuarmt ta the Commurion 
md r o t & C o a m r  rrpmconuiningthe Prai- 
~ a ~ a d L . p p m d d t h e C o m m i r -  
ioo'a ~~ 

T 2 ) U t b e b r t r p p o v a a l l t b e r m n n -  
l l m d a b a d r h ~ t h e I ) l c e a t r t u l l  
~ r ~ d s u c h ~ h t o t h e  

togaha mtb r c a t i h h  of rush 
rppwrL 

~ U c h s P r r r i d m t d l r r p p r o * a ~ n c o r n -  
mmA.tim d tbr CommicrioQ ia whole or in 
puttbsRBideDtrh.uumrmittotbeCanmis- 
r i o l l d c k c a a ~ t h c r r u o m f o r t h a t d i u p  
pmd Th. bmmiPion shall thrn tnarmit to 
tbc Pr&ht, by m Lter r6.n August 15 of the 
y u r  anmmd, a rrvircd lid of narmmmdations 
f a  tho dam od rali(awnt of military instal- 
ttioar 

74) HtbePmidmt .ppmvadIof themised 
rceommaadrtiom of the Commission transmitted 
ro the Pceudeat under prngnph (3). the P d -  
dent shd l  mnrmit a copy of such revised recorn- 
ma&Iian to rbe Congar together with a mti- 
llcuioadwhappmvd. 

"(5) If the W e n t  doa not aansmit to the 
Con- m rppral uid d a t i m  described 
in ~b (2) a (4) by September I of any year 
h which tbe Commission has vuumitted rccom- 
menduwm to the Pmident under this pan. the 
p- by which military insulIatlons may be 
xlccred for closwe or realignment under b his pan 
with mpeec to that year shall be terminated. 
Lkc 1904. CIo~ure and rerlimmtnt of military 
~d~ 

Yr) I. gmenI.-Subject to subsect~on &). the 
SarnuJ shall- 

Y1) clola rll military inrrPIlat~ons refom- 
mmdad for dorue by tbe Commission In each 
rrpar mmmittal to the Conga ,  by the Pra- 
dar pculuuu m sation rn3(e); 

r d p  31 military iarclllations csom- 
amtdd far r a t i g ~ ~ ~ ~ t  by such Commiaion in 
-hdrrpan; 
13) initiate rll such clorurrr and malign- 

mrnn no later than two y u n  after [he date on 
whlcb the Prsdrnt tmsmrts .I rcpn to the 
C o n p  punuant to wrton ?903(e) wnrunlng 



t b t ~ f o r s u c h c l a w r o r r a -  
-4 .od 

Taeomokm4&ClORllZIPdcc.Lia- 
~ , a o L t a t h M t b r c a d d t b r r i r - y a r  
pmd bcg.ning a tbr dur oa which the 
PlerL*nttnmmlEtbrnpm 
tiom 290Ye) Eoocdniag. tbe 
f a a c h c h m s a m h ~ m  
wc0slw"l)~b.- 

~ = w - = m o l p t . o ~ ~ a . ~ s m m  
~ ~ t l n C o m m r a o a m . r r p o n  
-dhoscb.RrPdrmtppI I ly l l tm~ 
29oy~)irapic-irenrroQi.rsead- 
r r w a r i r h t b r ~ d m c t i m 2 9 0 3 d h f p  z.z2-& ' d b C t  

w t b z d d t l n 4 S . d . y  period-g 
aa the due oo which th Prcdent PPlrmiu 
=h *rS or 

Y a n t b e d p p r m m e n ( d C o D p r r ~ ~ d i 4  
for the vYioa during which such q o r ~  t 
tnnsmiacd 
W Forpwpoasdpuagxaph(1)oft&issut+ 

~ r d ~ ( a ) M d ( c ) o f ~ t W B  
t b z d r y r a a w b L h c i t b a H o p ~ d ~ ~ ~ ~ k o o c  
inrorioobscrord~djoummmd-th.n 
t b r e e ~ t o a d m y ~ ~ k c x d r d d i a  
t b r b . ~ d a ~  . 
Sr.aos. Ia- 
W L  LdDljpIadimbs 

. " y d W = l d r t * l p r r * * o .  
W-T- 

W p t . ~ ~ n ~ y b e m m J a 8 f y  
t o d o w a r r r l i ~ m y m i l i t w y ~  
hJor l i ag tbarqup ic ioao f luch~ban l -  
s m a i o o d ~ ~ t f d l i t i e s t b c p r -  
fornrrnraOfrucbVrivibiaudtheond~~10f 
sucbbdnacepLmringaaddaignumayk 
r r q u i r s d m o l n b a b c t h n f i a n a m i l i t . r j  
i m ~ b e i a g d a r d o r n ? 8 l i a d t o ~  
rnilit~fy imdhioa and m y  we for such pur- 
pose funds in the Ascounr or fun& appropriat- 
ad to rhc &partmeat of Ddauc for use in 
planning and dai- minor consaucrion, or 
ope& and wntc runc*  

TBl provi* 
Y(D amomic adjustment oirtance to my 

c o m m u n i t y l o E u a d t m r a m i l i u r y ~  
l i o a ~ d a c d o r d g n e d , u d  
"0 miamunity plrnnins aistance to m y  

community locrtcd n c u  a d i q  installa- 
tion m r h i b  functions wil l  be v w f m c d  as 
a result of the dQurc or realignment of a 
m~licary installation. 

if the Secretary of Menr d a m i n r r  that the 
financial rrcourcs available to the community 
(by grant or &mice) foe such purpcsa are 
inadequate. and m y  usc for such purpcrs 
funds in the Account or fun& appmpriared to 
tho Dcp.mnrnt of Defense for economic adjust- 
ment lvLunce or community planning uriu- 
tnc* 

T0amy~11.C(iVitiaforthcpupaad 
envimaa*ntJ mtombu and mitigation u my 
nwhinrullrrioodrhrlluwforruchpor- 
posa h d a  in tbe Asrouns 
YD) provide oatpluenlent minulce m a- 

vilian employca employed by the Deornrncnt 
of Defmv a mlliury ~nsullations bang c l o d  
or raligncd. and may ure for such p u f p c  

I\mdrintbeA-tahiadr.ppoprLrsdro 
Iim Depnmcnt of Odcw for ourplvanent 
. r i . 1 . n r c m e m m  rd 
a r r i m b P l w a b c r F c d c r J & f a r -  

t i o m p r i a m o d u t h a n q u a d c h . ~  
with~co.nlrwcbcknumadgunan. 
P d m a y ' 0 1 ~ f o r 0 1 ~ r i ) P l P P O Y i n ~  
~ o ~ a m t o r ~ . p p r o p r h t s d c o c h D c p n -  
mmtdWesl.mda*liLMafordpupac 
W B ~ t o l r c m l ~ o r r a l i a m s n t  

P a d a r c h h p u b t h e ~ J v l l ~ t h . 1  
eavifmawaui r 6 d  d my poprrr mde 
~ropl~)thenaldsdtbCDquauentdDdmv 
r a d t d 0 1 d a u r r a r r r l i ~ t ~  
arriadautulamaaporibhrithruab.vuC 
able f a  such pcvpac 

. .. . - 

Ye) &i&bilW at N.c&rl hrharcaPr 
Poky 'Aa d l969.41) Th provisiom of the 
National Environmrnul Policy Act of 1969 (42 
U S C  432321 u sq.) [ufdoo 4321 u wg of Elk 
42. l h  Public Halth md W ~ M ]  rhrll not 
. p p l y m t h ~ d ~ P r d k n t , t h c G J m m i 8 .  
doa. rab except n provided in paagnph (2). the 
Dqummt d W e m e  in anyiris an this put 

WXAl  T h ~ d t b r N u i o n r l E n v i n m -  
m e a d  Policy Act d 1969 dull apply to rrionr 
of rho D c p m a m t  d Ddauc under thia put (i) 
during rb. p- d prepeny d i r p d  and (ii) 
duringtbepnrrrofrdaaticlghurciiofirfnnna 
military imulluion king clmed or d p c d  to 
. o o h  miliury imtoll.tion after the receiving 
imull.aim has been r e l d  but before the burs- 
donr8mrrlouccd 
YB) Ia applying tbe prwirionr of the National 

En-& Policy Aft of 1969 to the p m c a r a  
referred ro in wbpangnph (A). the Secmuy of 
Defense and the Sare?ary of the m i l i q  depm- 
menu amcaned shall not have to consider- 

"(0 rhc oad for closing or realigning the 
milituy inrtdlwon which bas teen recorn- 
mended for claure or ralignment by rhe Com- 

1111 the n d  for transferring functions to 
any military i d l a t i o n  which hu been select- 
ed as the receiving installrtion: or 

YUi) miliwy iruulLtionr J tmu t ive  to 
those fezommended or r e l a d .  
"(3) A civtl acnon for judicial revlew. wlth 

respect to any rcquuemmt of the Natlonal Envl- 
mnmencll Pol~cy Act of 1969 to the extmt such 
Act u applicable under p ragnph  (2). of any act 
or failure to act by the Depanment of Defense 
dunng the clarng. ralignmg. or reiouttng of 
functions referred to in claura (i) and (ii) of 
pragraph (2)(A), m y  not be brought more than 
60 days .ftcz the date of such .cr or failure to act. 

Yd) Wrira.-The bcrrury of Defense mry 
close a ra l ip  miliury inrulhhonr uhdcr this 
pm rrcbout regard * 

11) any provision of Law restricting the w 
of funds for clor~ng or reaiipntng military inst;ll- 
ktiona included m any appmpnatiom or auchc- 
nut ion Act: and 

"(2) m a n s  2662 m d  2687 of ttrle 10. Cnrr- 
ed Smta W e  [uc::ons 2662 md 2687. rspcc- 
uvcly. of rhu tide]. 

* * *  





E u d e ? t h k p n d u r i n g t b 8 p n o d l p c d k l u  - (8)- 
"(1) to *tify. rhmugb any mmmiarl to 

thColl~ortbmughaoy&pubLicm- 
a mciAcuioq any miliprJ iasPC 

b Q l l i a i b t I n U m t a d S u r a r a o ~  
~ b e s b d a d @ a r ~ . i m d b h a  
l r d a a m i d e m b f a c & u n a ~ ~ *  
a 

Y 2 l ~ a n y p l t m y c l o l ~ n a o r d ~ t  
d 8 milimy tnall.ri..l inaide dm Uaiud 
Sats 
"fa v g  m lhir pa ace0 

t b r . u t b a i * . d c h a s e c r u u y t o ~ a a -  
W c b i u a r a d r a l i ~ p D d a r i t L I I  

&Public tr 100-526 [tcc ocu u l ma u a k  
Ibirxctim1; rad 
'm dollrrr md "- t o r b i c h a ~  

h 16n d IW l a  Unitad kurr ~ o 6  [tho 
r c a b a l . i a M . p p l i s l M * ~ c l o n I r e  
d ~ ~ a a n k d O I I k ~ d  
d C d e a 8 - 7 -  
b n d c a m a b c d o a ( c ) d d ~  ' 

S c m a a a ~ a o r  . 
'k mod m this pn [8lmdhg lhir 

m l ~ c h h w u ] :  
Yll Tbr m '~reouat' (br Depn- 1 

ocatdDcanvBmeClonrnAroDontI990 
rocria 29oq8~1). 

~ m d r h ~ n c s a a A p p m p n u i a r  
1 1 * Q C D . P r a d d ~ H ~ a a c o / R e p N Q t u i v a  

" u l h t a m ' C o m m h d o n ' m a ~ l r b r 6 m -  

fAi ty .  , -, 
not iodud. my W t y  wcd primuily for a w l  ; 
ra lsr inn.adhrbonpjcar ,~oa-  
od,a.hpmk-nocunQchprimw 
jundMoa ot a m ~ I  of rhe bep.nment of 
Ddauc 
''0 T h  tam ' d ignmmt '  includes l ay  ac- 
th wbich both duco and relocates functions 
md a v i l h  paonnel  positions but doa not 
indude 8 dnaia in force rwlting from 
rwldod Pdj~uunmu ducbd pemnnel or 
h d i n g  levels, or skill imbalances. 

Y6) The tam 'Secretary' means the Saxe. 
qofwmu. 
n) Tbe term 'United Stales' means the 50 

Sum, the Disuia of Columbro the Common- 
w a l t b  of P u a o  R i a ,  Guam the Vilgn Is- 
h d r  Amuican Sunor and any ocher cam- 
m o n r a l t b  Icrritory. or posscsrion of the Unit- 
d Stat-" 
[Amendment by sation 3M(b)(l) of Pub.L 

102-190 [enacting Mia 2906(d) of this note] 
applicable w~th rrgJrd to transfer or dispovl of 
ml property a f~cl l i t i s  puncunr to Title I1 of 
thc Wmrc Authonwt~on Amendmews and Buc 
Closure and Ralignmcnc Act or the Defense Buc 
Qacurr and Rdignmdlt A a  of 1990 OEEumng 
a .Ra Ds 5, 1991. ra s a t h  W c )  of Pub.L 
102-190. se~  WI as a note under this &.I 

[Sarcm 2821fix2) of Pub.L 106190 praided 
tbw '7bc m#ldmrat mde by p r r g . p b  (I) 
[ ~ a r d i n g  d o n  291014) of this note] dull u k e  
did a# of Novanber 5. 1990, and shll apply u 
if it had b e a ~  included in xabn 291q4) of rhe 
Waae B.r aauCa d R a l i g n m ~ c  Aa af 
1990 [thin note] 00 thu d8cr)" 

Faction 2S27(8M3) of PubL 101-190 prodad 
~ I b . r m Q d m c a O m d c b y r h i r ~  
[ ~ g r a a i o l l 2 9 0 6 ( d ) I ~ n o c e r a d r m a d -  
bg %uion 290S(aKIMO of this note) W rake 
did oa t t a  drre of rbc auErment of lhir Aa 

5. 19911." 
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ORDm ION, 

BROD'II, ~bbict- Judge 

' "ring Mtl~&, Paul D. WMII, tbo Armezican  ade em an aF 

&U~Y of WW to opera- if w a ~  net ~latca tor. Closure. 

~lainuirb aZsa 2quss.t; comt to declaso: (i) t&& & 



. - - .  , I-.-- - - . - a  
u c v r  u45 U ~ U G  USDC-BhNGDII, ME. 

sat, hib. L. NO- 101*516 T i t l e  xxxx C&QSWP ~t the 

Qcfn); (bi) t h a t  ma ge-tarbsl arbpki~n  af the e l b ~ w ~  

xacl~onnan2tat%on, Cba l3ad9rxg ~ ~ h a i o n c r  ma& the:  ajx Para 

vie. respect to thc decision close raring ke have bcui prbitrary 

md aapeiciooa anB etbexiee h a  oonfemniky v i e  Zawf ma (iii) 
' that the closare and r e a l i w t  rec-eaa&ttione eubml4&& by 

c d s s i o n  to the ~ n s i d a r t  *iOh respect to wring to M e  b- 

made in violation of the Act. 

c o n t h e i s l  Unite& 6 h k e s .  m g  ApriX 1991, garsank to the Ease 

cleiau.v& Act, tba 8 w e w  93 baf-e xeccuauendaci that $0- B ; C ~  

P- fat&.- be e ~ o s d ,  batl&g WI:S~S~, =a tha~ rir be 

the m e  a o s b g  ccmiaaiw -gaged b us 4nalgd.s and review af 

s ~ c o ~ e n d e i d  that uf A k  Pm=a Ea~.ilikhs xecmanAab for 

eaosare by the sscmtaxy ~eautSn wen, but c a w  fi f th  tho 

S&-targ'er recammendn.t;i~a Ulat mrltsg Xlo closed. 

P Q Q  ' 39Wd 



On 90, 3.391, a% p d t t ~ d  by &€?&ion 2908 af ** 
e, 8-e coaniaem~ a raselation, ep*nmar& by ~ e n ~ e s a i ~ n h l  

gf a h t i r f  RW. 6amm. Ca aisappnwe tho Ccmxuiusi~nr~ 

recannuulatians. baa 137 mag. Rag. EUOO6 ( d a y  W. JIlly 31, 

n z e s ~ ) .  ma x u ~ e  atertainea tz=r debate on the pmp~~a l ,  

w t & n g  the ibj=t~am or ~ o a .  snow mi& w m e l  , ras 
allrgatiom hsn set forth. & Bg a V O t r  02 364 to 60, the 

House raJe&+ the -salt perm;l;ttbig closure' atsd 



a wjor base had been & d e d  by CZangrms or  the m e  

acmpt~an of trha pracw hrdm khe requirmants of me H a t i e  

Envfr#$nezatdt PoZicy A&, 42 l3-S-C- 4 4321 & ggg., r.nrax8 L t  

abundant* clear that sped and ZjnaUty w e z e  te@ad rp 

Indispears&Ie ccztqpaenb af scheuc* ,EEZEQT, U-S. m s  

a% 69 (~3.fto, &~.SEMIM.XIQ) . 19 Ql U- $ 9  Code C W A ~ .  & ~ d d a .  

int;c(ys&ty ae me afld tJte m e t i n g  principle ef P m s r ; ,  

OW need. look G $ L ~  as fax a . ~  a m  Ad's  rka*d. pur@ose to PSla 

at; tha fat~~ests: oz Wie c3amplMf-es m a  be heard d rbslt t&. 



~ l d s  uus  pzesehb the sane issues as w e r e  r ~ ~ ~ t l y  

daci-d by khe cmk.8 G h i t  bl -&-, 270. 91-1432 

(s1Q ap+ *Ll 17, 1492) (petition 50+ rrhe42rh~ Q11 JYWG peading), 

1982 U.S. Bpp- s;9XTS 6969 / d r a l l ~ h g  twmnhetfdaeioas sf t&e 

s ~ c z ~ k a r y  af ~ Z S  W ~ U Y  aPd tXe ctmdission t o  dose Cha @kdlaCIelph;La 

& m a l  ShS,pyards), n d y :  ( 1  W h ~ t Z t = r  tha plaintiffs have s- . 

suet (ii) whether +be c ~ o v e x ~ y  prsS:err& a nanjusti&le 

gelif=iaX qp~;cetiono and (lii) w l w t h e r  t&e decis ion to close 

rrallgn a W e  gurslant t o  * Ssr mbjhqt * juU~la;2.  reviaw, 

AlCbough tibe d s ~ f s i a  rsaahed ia me bbdbg y$sn W s  

COUrt, fhe M u d  C i Z S a t l 5  uad C O ~ ~ C ~ Q S ~ C U X S ,  particnal~~ly 

w i t h  regard to khe of ayBilab1;2,iey of juaiczial rwiw 
aad Che Qi7plfcabfliW of * paU~cdl qu- doctrine, aza 

without  merit:. The Cc+wt  is psreuaded by me xuascaipg of the 

wwt Sn Sp.eataq W s  XZI and WI aa8 adapt& t?ze mkd C i r d t j , t r s  

MlAbq~ w i t h  regard t~ j ad lda  Y@~.Aw and thn polit-1 wertim 
dectdaa+ p e e ,  0.8. Bgp* TiP36s at 91~-38. wikh req- 

irrsue 02 ~rtand;Irrq, 11, tSla CO* b;rs &t:ten a 

- a t e  ura.lys1.s W =re +aUy q l a ~ n  l r a  basis fcr auryw 

fpf-ts' mokton to ai-a. 



t i )  me mi- 

~arth-~ 422 U - s .  490, 498 (2975) * RI essence, tbr 

into staPSLag s e a  to d e t d n e  the litigant is e n t i t l ~  . 

to b a ~ .  the eevrk decide tho ~ i t r r  of the dispute or of g a r t i C u ~  

M ~~ th9 p- * irvokaa the &W*S 
to sa4 (33 th=t b= perso~Lly Bart svifarea 

actsol Of . r h r e ~ ~  h j  as B re- of 
puhtivexy file 81 o o ~ W t  cf GXP-t, aqa a t  
infrrrp ZZf fairly a= be traced Co tbc. c2hZu-M ~~g~dawg~l 
a d  $ 3  13 1-Y be X - S ~ Q ~  a favg~:ma 
*is a* 

~prascat0d in thL. case will lwe thair jobr if tho deci&m to 

alose IkwIng is carzjiea aat. It is also indispatable a t  the 

WiUY 'a ~ ~ w W S  W- hi - C ~ Q  'kg the 

r ~ p r ~ ~ e z a t ~ t i ~ .  &anding th8 -21 m t  
that2 1+5 -=3 ia4iviam.z ~ o ~ t d  have o w i n g  +e b r ~ n p .  
same -8 A psai=eceed bww tho - - tQ *ba uzab!l'. prrrpa=: aab aeAther cf*h 
fie - W e f  -* AJXU'Q- ~ ~ S r  to @artisipab a * LitisaCSo1)~ Brmt va-binghn - ! m e  ~uva>-ei&n= c 9 ,  
43a Ut 8 ,  333, 343 (-77) 2 thia a= th0- mian 
bas net; f i t s + b w a e n r  

2iOdW2iU N3WOM WW03S32id WO2id 8E:LI 261 LZ AUW 



daoisioa ta cbaa khe Bas+& Xf u r z ~  d ~ t l  bof close the miaca 
mumhisrs OlriU, dl liJWlihoa8, thPJ.2 3eM.  

Plaintiffst edlege~tiwxa darn-tzate that mrhg m d  

not hoe been s ~ a t e i  i?& closure but $or cutL aet i~m a 
defendaata. 5t i s  txw that tbe A& flac;ee fn the p=idea.t 

wthority to accept or rmj.Jret the ~ ~ ~ ~ ~ i s v i o n ~ s  r b ~ t i o n s ,  

tae m e  pasribflity Ekat Magre66 or +Ire PreaFdemt C h e e r e w l y  

could have br03c:eXL $ 2 ~  causal haffLMenka to dePmt 

CLeclsfen to dose the m e  baing eajabatl. EFWJ L3aae -i= . 
q#a, at tmpzmxiw, and a ~~~ tbe eanpp~~esr  

$&r; would be L:- that p&wd of t b m ,  



- -- . * .Y """I. 

w i t h i n  ths zone of intaxwts gr&~ctad by the law h a k e d 4 e  

b the ~~pzeaue M atated is -Re v. G e a x r i t i w  

mdus- 479 U,S4 388, 399-400, (1987) r 

The H s w r  uf ia turestm b s t  5s a w l d a  frrt decdd,ing 
whether itn w h w  o t  congzlouac evideat intent t o  nake 

y ~reanpti*y review-la, a p m m w  iEtia ~o - to eoInp~=tn cc a 
deafrim. Zn cas- w b e h  thq p3M.a kt=-==" ff l a  net 

fta= ws mj& 69 the G O W * ~  ~ ~ u t s r p  a d e n ,  
th4 *est Wts a Apt of rcviW AE tha plarintiff 1s 
hb&8k1 are no -wall W D* b-tstant 
wim the guzpsaars bplM* %t the sa*a%& khat &* mum& 
ressonably be o c ~ ~  #at Congzsse h$&dad to pwi3.t 
a wit. t e s t  $a mt meant t o  bs 8saac%irtllv 

RsvSewbg the Base .  fXLceure a d  iks IagbZativre 

bistozy th& Ccrurt fia& tha-t: the Union %*s txte *itMa 

" as a* ~f Jadicfal w-, genea l l  C P C L Z ~  -1 
B d i  4-k fhr -db3 ~f ae-"$,P~b&~ 
BS atre plnlntiff ia fwad 4% have a*wt!.hg. 

r - Long * ~~d sucb a 
sab t i i I 9  in  this a s ,  #e Wprt d a d e  not te a d v a  #e 



B. APPXIXC~LTXQX OI 8- PUU~ZIPPS * cE*pIs, 
%r haviag a4b~te-d Cix~&.t;ra &yais 

with regard to the wafibbFlitg of j u d i o h - ~  ~Bview, k leit p E t a  

the tadr cf ~ i n b  &awing order to b-4 mi* of ~ ~ r i n t ~ ~ ~  
4 

a%aLaP are tov1.~wab1e, aad wld?licb aze not. -, n.6, 
2SXX.S at *52. 

Qsocese of isbe S ~ ~ ~ e t a x I . e s  and allege that their recoaawa+l~ns 

deviaCeB &am the 4 ~ 6 a  e ~ ~ c  p l a  and puklishd ~ i t e x l t :  

considered an -shed ~iCerim, " q u a ~ i t y  of l i f e ,  I that they 

relied on inac-te und inadequate data and iai1tB to etp2a.h 

these d & h f d e s  to the CcPmaission: that fhqr d i s - z l f t a  thetl: 

ctsn prlorit isatton s d m ~  h rpa1uatj.n~ miag; and 

xewsmenUatlans praa and opricioas. 

4Ae barrb tor th. aaCUlan ka d o s e  ~s+'~ng .nd we 
*b.um *&- uf f#rrch 8atr. m a  caurt eill not engag0 in  



w. n 0,s. App. EgXIB at *43. Beaand, and perhaps mom= 

Coagxese u.zl%i~i,mtmd Wt b~ ~ u l d  be =&sd about 
tke adecpaCy of the ' 8  d.&& ~d mmS. Xk 
da&i& f p  to r s ~ t  and guaranty the hw&e of Chs psa-e not &YUU#L j &cia3 ~ e v i e w ,  but 
tbsougb xcmbw by fvo b d e a  far m e  wA%ed ta the tagkt 
a e  t3xmlission, & - -4 

I;gL at *46. &&, ) 2903Cd) (21 (B) [m ~ s h ~  ~ 1 1  ~ = e v h  

the zsce?anwSatir#r~ M a seCXf3tm and may 3ua.W~ cbmgas i n  any of 

fz& ~ ~ ~ e n d a t i e ~  @if tke Coarntlssfon dafo&es khat  tb 
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William S. COHEN, et al., Plaintiffs, 
Appellants, 

v. 
Donald RICE, Secretary of the Air Force, 

e t  al., Defendants, Appellees. 
NO. 92-2427 

United States Court of Appeals, 
First Circuit. 
May 3,1993 

APPEAL FROM THE UNITED STATES 
DISTRICT COURT FOR THE DISTFUCT OF 
MArNE 

Severin M. Beliveau, with whom Ann R. 
Robinson, Joseph G. Donahue, and Preti, 
Flaherty, Beliveau & Pachios, were on brief 
for appellants. 

Jacob M. Lewis, with whom Stuart M. 
Gerson, Acting Attorney General, Richard S. 
Cohen, United States Attorney, Douglas N. 
Letter, United States Attorney and Scott R. 
McIntosh, United States Attorney, were on 
brief for appellee. 

Before Boudin, Circuit Judge, Campbell, 
Senior Circuit Judge, and Stahl, Circuit 
Judge. 

STAHL, Circuit Judge. 

*1 This is an action to enjoin the Department 
of Defense from carrying out the President's 
decision to close Loring Air Force Base 
 l lo ring") in  Limestone, Maine. Plaintiffs, 
lTN11 seeking relief under the Administrative 
Procedure Act ("APA"), 5 U.S.C. s 701 et seq., 
allege that defendants Secretary of Defense, 
Secretary of the Air Force, and Base Closure 
and Realignment Commission ("the 
Commission") violated procedural and 
substantive requirements of the Defense 
Base Closure and Realignment Act of 1990 
("the 1990 Act"). Pub. L. No. 101-510, ss 
2901-11, 104 Stat. 1808-19 (codified at 10 
U.S.C. s 2687). In dismissing many of the 
plaintiffs' claims in May 1992, the district 
court ruled that the 1990 Act precludes 
judicial review of substantive challenges to 
base closure decisions. See Cohen v. Rice, 800 

F. Supp. 999 (D. Me. 1992) ("Cohen I "). In 
September of 1992, the district court granted 
defendants' motion for summary judgment on 
the remaining claims on the basis of the 
Supreme Court's intervening decision in 
Franklin v. Massachusetts, 112 S. Ct. 2767 
(1992). See Cohen v. Rice, 800 F. Supp. 1006 
(D. Me. 1992) ("Cohen 11 "1. Plaintiffs' timely 
appeal focuses on the district court's 
application of Franklin to this case. After 
careful review of the decision below, the 1990 
Act, and the Court's pronouncements in 
Franklin, we affirm the judgment of the 
district court. As this case is apparently the 
first at  the appellate level to mesh the 1990 
Act with the recent dictates of Franklin, 
CFN21 we begin with an  overview of the 1990 
Act and its predecessors, and then focus on 
the specifics of the matter at hand. 

The 1990 Act 

The 1990 Act is the latest attempt by 
Congress to regulate the process by which 
domestic military bases are closed or 
realigned. Throughout the 1960s and 1970s, 
the Executive Branch attempted to reduce 
military expenditures by closing or 
realigning military bases. See Defense Base 
Closure and Realignment Commission, 
Report to the President, ("Commission 
Report") at 1-1 (1991). Often, however, these 
attempts were opposed by members of 
Congress, who feared the economic impact on 
their constituents, and who suspected the 
influence of political motivation in the 
Executive's decisions. Id. 

In 1977, Congress passed legislation granting 
the Secretary of Defense the power to 
unilaterally close particular bases, but only 
after (1) notifying the Armed Services 
Committees of the Senate and House of 
Representatives of the selected bases; (2) 
submitting to the committees his evaluation of 
the economic, environmental, budgetary and 
strategic consequences of the closings; and (3) 
deferring action for at  least 60 days, during 
which time Congress could legislate a halt to 
the closures. See 10 U.S.C. s 26876) (Supp. IV 
1980). In addition, the proposed closures had 
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to comply with the requirements of the 
National Environmental Policy Act of 1969 
("NEPA"). Id. While the 1977 legislation 
imposed few substantive restrictions on the 
Executive Branch's authority to close bases, 
the procedural requirements-most notably the 
mandate to comply with NEPA-made such 
action difficult. See Commission Report at 1- 
1; see also H.R. Cod. Rep. No. 1071, 100th 
Cong., 2d Sess. 23 (19881, reprinted in 1988 
U.S.C.C.A.N. 3395, 3403 ("[tlhe conferees 
recognize that [NEPA] has been used in some 
cases to delay and ultimately frustrate base 
closures.. . . "1. 

*2 Congress next tackled the base closure 
issue in 1988 by enacting the Defense 
Authorization Amendments and Base Closure 
and Realignment Act ("the 1988 Act"). Pub. 
L. No. 100-526, ss 201-209, 102 Stat. 2623, 
2627-34 (1988). The 1988 Act replaced the 
Secretary of Defense's decision-making power 
with that of a n  independent commission, 
which was granted the power to recommend 
bases for closure or realignment. 1988 Act ss 
201, 203(bX1)-(2), 102 Stat. at  2627-28. The 
commission presented its recommendations to 
the Secretary, who had the power to approve 
or disapprove the entire group of 
recommendations. Id. ss 201(1H2), 202(a), 102 
Stat. 2627. If the Secretary approved the 
commission's recommendations, Congress was 
given 45 clays to override the Secretary by 
passing a joint resolution Id. ss 20204 208, 
102 Stat. 2627, 2632-34. Finally, i n  response 
to the prior dit2?culties, the 1988 Act 
explicitly exempted the Secretary and 
commission's base closure decisions from the 
requirements of NEPA Id. s 204(cX1), 102 
Stat. 2630. 

Although the newer processes of the 1988 Act 
led to closure or realignment of 145 domestic 
military bases, it was not enacted as a 
permanent mechanism, but was instead a 
one-time exception to the procedures set forth 
i n  the 1977 legislation See Specter, 971 
F.2d at 939. Thus, the Defense Secretary's 
January 1990 base closure proposals were 
governed by the 1977 rules. Id. Members of 
Congress expressed concern over the 
"considerable period of time and ... numerous 

opportunities for challenges in  court[ 1" 
presented by the 1977 procedures, and noted 
that the Secretary's list of bases .for study 
"raised suspicions about the integrity of the 
base closure selection process. " H.R. Conf. 
Rep. No. 923, l O l s t  Cong., 2nd Sess. 705 
(19901, reprinted in 1990 U.S.C.C.A.N. 2931, 
3257. 

Congress, in enacting the 1990 Act, 
attempted to incorporate the procedures of 
the 1988 Act, without the obstacles of prior 
legislation See H.R. Rep. No. 665, lOlst 
Cong., 2d Sess. 342 (1990), reprinted in  1990 
U.S.C.C.A.N. 2931, 3068 ("a new base 
closure process will not be credible unless the 
1988 base closure process remains 
inviolate"). The 1990 Act envisioned three 
rounds of base closures, in 1991, 1993, and 
1995, and provided for the establishment of 
an independent Commission to meet in each of 
those years. 1990 Act s 2902(a), (el, 104 Stat. 
1808 (1990). The Act required the Secretary 
of Defense to provide Congress and the 
Commission with a six-year force structure 
plan that assessed national security threats 
and the force structure necessary to meet 
such threats. Id. s 2903(aX1)-(3), 104 Stat. 
1810 (1990). The Secretary was also required 
to formulate criteria for use i n  identifying 
bases for closure or realignment. The 
criteria had to be published in the Federal 
Register for public notice and comment, and 
submitted to Congress which had the power 
to evaluate and disapprove them. Id. s 
2903(b), 104 Stat. 1810-11. EN31 

*3 For the 1991 cycle, the Act required the 
Secretary to recommend base closures and 
realignments to the Commission by April 15, 
1991, based on the force structure plan and 
final criteria. Id. s 2903(cX1), 104 Stat. 1811. 
The Act charges the Commission with 
reviewing the Secretary's recommendations, 
holding public hearings, and preparing a 
report for the President containing its 
assessment of the Secretary's proposals and its 
own recommendations. Id. s 2903(dXDOXA), 
104 Stat. 1811. The Act allows the 
Commission to change any of the Secretary's 
recommendations if they "deviate[ I 
substantially" h m  the force structure plan 
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and final criteria. Id. s 2903(dX2XB), 104 Stat. 
1811-12. However, in its report to the 
President, the Commission must explain any 
departure fium the Secretary's 
recommendations. Id. s 2903(dX3), 104 Stat. 
1812. The Secretary must make available to 
the Comptroller General all information used 
in making the initial recommendations. The 
Comptroller General must report on the 
Secretary's recommendations and selection 
process to the Commission and Congress, and 
may, to the extent requested, assist the 
Commission Id. s 2903(cX4), (dX5), 104 Stat. 
1811-12. 

Once the Commission completes its report, 
the Act requires that it be transmitted to the 
Resident, who may approve or disapprove the 
Commission's recommendations, and then 
must relate his decision to the Commission 
and Congress. Id. s 2903(eX1)43), 104 Stat. 
1812. If the President disapproves the 
Commission's recommendations, in whole or 
in part, he returns them to the Commission, 
which must then reconsider its prior 
recommendations and submit a revised list to 
the President. Id. s 2903(eX3), 104 Stat. 
1812. If the Resident does not approve the 
revision, and thereby does not submit any 
recommendations to Congress, the base 
closure process for that year is terminated. 
Id. s 2903(eX5). If, however, the President 
approves the CoIILIILission's 
recommendations, or its revised version, 
Congress has 45 days to pass a joint 
resolution disapproving the Commission's 
recommendations in their entirety. Id. ss 
2908, 104 Stat. 1816-18. If a disapproval 
resolution is enacted, the Secretary may not 
close the bases approved for closure by the 

. President. Id s 2904Cb), 104 Stat. 1813. If 
Congress does not pass such a resolution, the 
Act calls for the Secretary to close or realign 
all bases so recommended by the Commission 
and approved by the President. Id. s 2904(a), 
104 Stat. 1812-13 

The Loring Decision 

In April 1991, the Secretary issued his list of 
recommended domestic base closures and 
realignments. See 56 Fed. Reg. 15184 (April 

15, 1991). Among the 72 military 
installations on the list were 20 Air Force 
bases. Loring was scheduled for closure. Id. 
at  15252. Pursuant to the Act, the 
Commission then conducted its analysis and 
review of the Secretary's recommendations. 
The Commission conducted public hearings, 
at  which it heard testimony from 
Department of Defense officials, legislators, 
and other experts. Commission Report a t  4- 
1 G l G - 2  Commissioners also visited 
many of the affected bases, including Loring. 
Id. at  4-1, H-1. The Commission's staff 
reviewed the military services' 
methodologies and data used to develop their 
recommendations. Id. In addition, the 
General Accounting Office ("GAO") issued a 
report on the Secretary's recommendation and 
forwarded it to the Commission, while also 
assisting the Commission in obtaining, 
verifying and reviewing data. Id. at  (3-1)43- 
2). In the end, the Commission recommended 
that one of the Air Force bases targeted for 
closure by the Secretary remain open, but the 
Commission concurred in the 
recommendation that Loring be closed. Id. at  
(5- 31)-(5-45). 

'4 On July 10, 1991, President Bush 
approved the recommendations of the 
Commission, including the closure of Loring. 
See Cohen I, 800 F. Supp. at 1002; Cohen ll, 
800 F. Supp. at 1008. On July 30, 1991, 
pursuant to section 2908 of the 1990 Act, the 
House considered a resolution, proposed by 
plaintiff Rep. Snowe, to disapprove the 
Commission's recommendations. Id. Three 
Commissioners, Air Force officials, and 
members of the affected communities 
testified at the hearings. 137 Cong. Rec. 
H6006 (daily ed. July 31, 1991). During the 
course of debate, Representative Snowe urged 
the House to block Loring's closure, alleging 
a variety of procedural errors on the part of 
the Commission Id. a t  H6012-H6020. The 
House rejected the proposed disapproval 
resolution by a vote of 364 to 60, thus 
requiring the Secretary to proceed with the 
1991 closures and realignments. Id. at H6039. 

Prior Proceedings 
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Plaintiffs filed the instant suit in December 
1991, alleging in Count I that the Air Force 
failed to adhere to the force structure plan and 
"deviated substantially" from the published 
base closure criteria; failed to fairly apply 
the selection criteria; improperly considered 
a n  unapproved selection criterion; acted 
"arbitrarily and capriciously" in applying the 
selection criteria to Loring and a rival base; 
and failed to supply all relevant information 
to the GAO and Congress. Count 11 made 
many of the same allegations against the 
Commission, and also alleged a failure to 
comply with the 1990 Act's public hearing 
requirement. 

In February 1992, the defendants moved to 
dismiss the suit, essentially on the ground 
that the 1990 Act implicitly precluded judicial 
review. Cohen I, 800 F. Supp. at 1005. With 
respect to Count I, the district court dismissed 
all claims against the Air Force and 
Secretary, except those containing allegations 
that the Secretary failed to transmit to the 
GAO, Congress and the Commission all of 
the information used in preparing his 
recommendations, as the 1990 Act requires. 
Id. The court ruled that the remainder of 
plaintiffs' challenges were not judicially 
reviewable because they would require the 
court to "reevaluate the basis for the 
Secretaries' decision to close Loring.. . . " 
Relying on Specter, the court held that such 
review was precluded by the Act, which 
"decided to put these questions to rest and 
guaranty the integrity of the process not 
through judicial review, but through review 
by two bodies far more suited to the task: 
the Commission and the GAO." Id. at 1005 
(quoting Specter, 971 F.2d at 951). The 
district court also dismissed most of the 
claims against the Commission made in Count 
II, for essentially the same reasons. Id. at  
1006. Only the charge that the Commission 
failed to hold public hearings, in violation of 
section 2903(dX1) of the 1990 Act, was left 
standing. Id. 

Subsequent to Cohen I, the Supreme Court, in 
Franklin, expressed its interpretation of 
reviewable agency action under the APA The 
district court, relying on Franklin, granted 

defendants' motion for summary judgment on 
the remaining aspects of the case. See Cohen 
II. This appeal followed. Before delving into 
Franklin and its applicability herein, we 
briefly outline the strictures of the APA. 

The Administrative Procedure Act 

*5 The APA sets forth the procedures by 
which federal agencies are held accountable 
to the public and their actions made subject to 
judicial review. Franklin, 112 S. Ct. at 2773. 
Pursuant to the APA, a court may set aside 
any agency action found to be arbitrary, 
capricious, an  abuse of discretion, or contrary 
to applicable legal or procedural requirement. 
5 U.S.C. s 706(2). Such review, however, is 
only available " 'to the extent that ... 
statutes [do notl preclude judicial review' and 
the agency action 'is [notl committed to 
agency discretion by law.' " Cohen II, 800 F. 
Supp. at  1009 (quoting 5 U.S.C. 701(a)). 
Finally, and perhaps most importantly, the 
APA authorizes judicial review only of "final 
agency action for which there is no other 
adequate remedy in a court." 5 U.S.C. s 704 
(emphasis added). At the heart of the instant 
dispute is whether the actions complained of 
are "final actions" within the meaning of the 
APA. In Franklin, the Court addressed this 
critical issue. We turn now to the Court's 
opinion 

Franklin v. Massachusetts 

Franklin involved a challenge to the 
reapportionment of the House of 
Representatives following the 1990 census. 
Article I, s 2, cl. 3, of the Constitution 
provides that Representatives "shall be 
apportioned among the several States ... 
according to their respective Numbers. ... " 
Section 2 of the Fourteenth Amendment 
mandates counting the "whole number of 
persons in each state." Such counting is to be 
done through "actual Enumeration," 
conducted every 10 years, "in such Manner 
as [Congress] shall by Law direct." U.S. 
Const., art I, s 2, cl. 3. Pursuant to statutory 
authority, the Secretary of Commerce is 
directed to conduct the decennial census "in 
such form and content as he may determine." 
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13 U.S.C. s 141(a). The Secretary then must 
provide the President with the state-by-state 
population, necessary for reapportionment. 
Id. s 141(b). The President then sends 
Congress a statement, based on the 
Secretary's report, showing the population of 
each state, and the number of 
Representatives to which each state is 
entitled, according to a specified formula. 2 
U.S.C. 2a(a). Each state is entitled to the 
number of Representatives shown in  the 
Resident's statement to Congress. Id. s 2aCb). 
See generally Franklin, 112 S. Ct. at  2771 
(outlming historical bases of apportionment 
and census statutes). 

The Commonwealth of Massachusetts 
challenged the Secretary of Commerce's 
inclusion of military personnel serving 
overseas in state population counts for census 
purposes. The resulting tabulation shifted a 
Representative from Massachusetts to 
Washington Id. Massachusetts claimed that 
the allocation of overseas personnel was 
arbitrary and capricious under the APA. A 
three-judge district court panel agreed. 
Commonwealth v. Mosbacher, 785 F. Supp. 
230 (D. Mass. 1992). The Supreme Court 
reversed, holding that the action of the 
Secretary, in reporting the population 
tabulations, was not "final," within the 
meaning of the APA, while the actions of the 
President were not subject to APA review 
because the President is not an "agency" 
within the APA Franklin, 112 S. Ct. a t  2773- 
-76. 

*6 In assessing the W t y  of the Commerce 
Secretary's actions, [FN41 the Court first 
looked to Abbott Lab. v. Gardner, 387 U.S. 
136 (1967). There, the Court stated that the 
finality of agency action depends on whether 
its impact ' "is W c i e n t l y  direct and 
immediate' and has a 'direct effect on ... day- 
today business.' " Franklin, 112 S. Ct. at 
2773 (quoting Abbott, 387 U.S. at  152). "An 
agency action is not final if it is only 'the 
ruling of a subordinate official' or 'tentative.' 
" Id (quoting Abbott, 387 U.S. at  151). "The 
core question is whether the agency has 
completed its decisionmaking [sic] process, 
and whether the result of that process is one 

that will directly affect the parties." Id. In 
answering this "core question," the Court 
first reasoned that the census statute, unlike 
others, does not explicitly require the 
President to transmit the agency's report to 
Congress. Id. The Court stated: ARer 
receiving the Secretary's report, the President 
is to "transmit to the Congress a statement 
showing the whole number of persons in  each 
State ... as ascertained under the ... 
decennial census of the population" 2 U.S.C. 
s 2a. Section 2a does not expressly require 
the President to use the data in  the 
< ecretary's report, but, rather, the data from 
the "decennial census." There is no statute 
forbidding amendment of the "decennial 
census" itself after the Secretary submits the 
report to the President. Id. a t  2774. 

Therefore, according to the Court, the census 
itself still presents a "moving target" after 
the Secretary reports to the Resident, 
especially since there exists no statutory bar 
to the President instructing the Secretary to 
reform the census, even after the President 
receives the Secretary's report. Id. "It is not 
until the President submits the information to 
Congress that the target stops moving, 
because only then are the States entitled by s 
2a to a particular number of 
Representatives." Id. Thus, the Court 
concluded: "Because the Secretarg's report 
to the President carries no direct consequences 
for the reapportionment ... servlingl more 
like a tentative recommendation than a final 
and binding determinatiod,l[ilt is, like 'the 
ruling of a subordinate official,' not final and 
therefore not subject to review." Id. (quoting 
Abbott, 387 US. a t  151). 

We agree with the district court's conclusion 
that "[tlhe holding and reasoning of Franklin 
are directly applicable to the facts of the 
present controversy." Cohen II, 800 F. Supp. 
a t  1011. In arriving at its decision, the 
Franklin Court explicitly distinguished 
statutory schemes whereby the President is 
required to transmit an agency's report 
directly to Congress from those in  which the 
President is not so required, holding that the 
former represent final agency action, under 
the APA, but that the latter do not. 
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Under the 1990 Act, the President is not 
required to submit the Commission's report 
to Congress. In addition, the 1990 Act gives 
the Resident the power to order the 
Commission to revise its report, and, in the 
final analysis, the Resident has the power to 
terminate a base closure cycle altogether via 
a second rejection of a Commission report. In 
our view, the agency action involved here 
bears even less indicia of finality than that in 
Franklin, where the majority referred to the 
President's role in reapportionment as 
"admittedly ministerial," id. at  2775, yet still 
found the Resident's action to be the "final 
action" Id. 

'7 Plaintiffs seek to avoid Franklin's 
restrictions by arguing that this case 
involves a challenge to the Commission's 
faulty procedures, e.g., failing to hold public 
hearings and failing to provide information to 
Congress and the GAO, whereas Franklin, 
according to plaintiffs, proscribes only 
challenges to a n  agency's substantive 
decisions. As an initial matter, we note that 
Franklin makes no such distinction In any 
event, we view it as a distinction without 
legal difference. As previously noted, 
Franklin's finality determination explored 
whether an agency action has a "sufficiently 
direct and immediate" impact. Here, if the 
Commission's report to the President is not a 
"final action," then the techniques used by 
the Commission to create the report, which 
are even more preliminary to the final 
decision, cannot themselves be "final agency 
actions." In slim, whether the complaints are 
styled as procedural or substantive, our 
answer to  the "core question" of finality 
remains the same. The judgment of the 
district court is therefore affirmed. EN51 

FN1. Plaintiffs are: United States 
Senators William S. Cohen and George 
J. Mitchell; Maine Governor John R. 
McKernan, Jr.; United States 
Representative Olympia J. Snowe; the 
towns of Limestone, Ashland, Caswell, 
Fort Fairfield, Mars Hill, New Sweden 
and Van Buren, and the cities of 
Caribou, and Presque Isle, al l  of which 
are municipalities of the State of Maine; 

Aroostook County, a political 
subdivision of the State of Maine; Save 
Loring Committee, an  organization of 
individual and corporate citizens 
residing in the p l a i n t s  towns and cities, 
and Committee Chairman Paul D. 
Haines; and American Federation of 
Government Employees (" AFGE") Local 
Union Chapter # 2943, the exclusive 
bargaining representative for 
approximately 492 Loring employees and 
Chapter Resident Alan Mulherin 

FN2. One other appellate court has 
addressed the issue we face today, 
deciding, a t  least partially, in favor of 
judicial review. See Specter v. Garrett, 
971 F.2d 936 (3rd Cir. 1992). The district 
court, in  fact, relied on Specter in ruling 
on defendants' motion to dismiss. 
Subsequently, however, following the 
issuance of Franklin, the Court granted 
the government's petition for certiorari in 
Specter, vacated the judgment therein, 
and remanded the case to the Third 
Circuit for reconsideration in light of 
Franklin See O'Keefe v. Specter, 113 S. 
Ct. 455 (1992). 

FN3. On February 15, 1991, the 
Department of Defense published eight- 
proposed final criteria governing base 
closure and realignment. 56 Fed. Reg. 
6374. The criteria were subject to 
Congressional review until March 15, 
1991, and became final on that date. 
1990 Act s 2903(bX2). The criteria are 
reported as follows: In selecting military 
installations for closure or realignment, 
the Department of Defense, giving 
priority consideration to military value 
(the first four criteria below), will 
consider: Military Value 1. The current 
and future mission requirements and 
impact on operational readiness of the 
Department of Defense's total force. 2. 
The availability and condition of land, 
facilities and associated air space at both 
the existing and potential receiving 
locations. 3. The abiity to accommodate 
contingency, mobilization and future total 
force requirements at  both the existing 

COPR. (C) WEST 1993 NO CLAIM TO ORIG. .US. GOVT. WORKS 



---F.2d ---- 
(Cite as: 1993 WL 131914, *7 (1st Cir.(Me.))) 

and potential receiving locations. 4. The 
cost and manpower implications. Return 
on Investment 5. The extent and timing 
of potential cost and savings, including 
the number of years, beginning with the 
date of completion of the closure or 
realignment, for the savings to exceed the 
cost. Impacts 6 .  The economic impact on 
communities. 7. The ability of both the 
existing and potential receiving 
communities' infrastructure to support 
forces, missions and personnel. 8. The 
environmental impact. 56 Fed. Reg. 
6374-02 Web. 15, 1991). 

FN4. Here, plaintiffs have expressly 
conceded that they are not attacking the 
actions of the President. Thus, we focus 
our discussion on Franklin's assessment 
of the Secretary of Commerce's actions. 

FN5. Because we have based our decision 
on Franklin's finality analysis, we need 
not address whether the 1990 Act, by its 
own terms, precludes judicial review. 

END OF DOCUMENT 
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December 24, 1991 

Gail Creath, Clerk 
Deputy in Charge 
U.S. District Court 
P.O. Box 1007 
Bangor, ME 04402-1007 

RE: Senators William S. Cohen, George J. Mitchell, & & 
v. Donald Rice, The Secretary Of The Air Force, & & 
Civil Action No. 

Dear Ms. Creath: 

Enclosed for filing please find Plaintiff's Verified 
Compltint For Declaratory Judgment and Preliminary Injunctive 
Relief along with our check in the amount of $120.00 to cover 
the same. 

Thank you for your attention to this matter. 

Sincer y yours, &+ 
/ 

Severin M. Beliveau 

SMB: la1 
Enclosures 

cc: David R. Collins, Esq. 



UNITED STATES D I S T R I C T  COURT 
D I S T R I C T  OF MAINE 

SENATOR WILLIAM S. COHEN, SENATOR * 
GEORGE J. MITCHELL, GOVERNOR * 
JOHN R .  MCKERNAN, J R . ,  * 
REPRESENTATIVE OLYMPIA J. * 
SNOWE, TOWN O F  LIMESTONE, TOWN O F  * 
ASHLAND, TOWN O F  CASWELL, TOWN O F  * 
MARS H I L L ,  TOWN O F  NEW SWEDEN, * 
TOWN O F  VAN BUREN, C I T Y  O F  * 
CARIBOU, CITY O F  PRESQUE I S L E ,  * 
AROOSTOOK COUNTY, SAVE LORING * 
COMMITTEE, PAUL D. HAINES, * 
AMERICAN FEDERATION O F  GOVEIWMENT * 
EMPLOYEES and ALAN MULHERIN, * 

* 
P l a i n t i f f s  * 

* 
DONALD R I C E ,  T h e  Secretary O f  T h e  * 
A i r  Force,  RICHARD CHENEY, The * 
Secretary O f  D e f e n s e ,  THE DEFENSE * 
BASE CLOSURE COMMISSION and its * 
members JAMES A. COURTER, WILLIAM * 
L. BALL, 111, HOWARD H. CALLAWAY, * 
DUANE H. CASSIDY, ARTHUR L E V I T T ,  * 
J R . ,  JAMES C. SMITH, 11, and * 
ROBERT D. STUART, J R .  , * 

D e f e n d a n t s .  

C i v i l  A c t i o n  
No.  

V E R I F I E D  C O M P X A I ~  FOR DECLAIUiTORY JUDGMENT AND 
PRESIHINARY INJUNCTIVE RELIEF 

NOW COME t h e  P l a i n t i f f s ,  U.S .  Sena tor  W i l l i a m  S. C o h e n ,  U.S.  

s ena to r  G e o r g e  J. M i t c h e l l ,  G o v e r n o r  John R. M c K e r n a n ,  Jr. , 
I / U . S .  R e p r e s e n t a t i v e  O l p n p i a  J. S n o w ,  t h e  T o w n  of L i m e s f  one,  t h e  
!, 
! T o w n  of A s h l a n d ,  t h e  T o w n  of C a s w e l l ,  t h e  T o w n  of M a r s  H i l l ,  t h e  
I 
I 

I Town of New S w e d e n ,  t h e  T o w n  of V a n  B u r e n ,  t h e  C i t y  of  C a r i b o u ,  

I t h e  C i t y  of Presque I s le ,  t h e  A r o o s t o o k  C o u n t y ,  t h e  Save L o r i n g  
i 
1. 



committee and the American ~ederation of Employees, by and 

through their attorneys, PRETI, FLAHERTY, BELIVEAU & PACHIOS, 

and complain as follows: 

1. plaintiff United States Senator William S. Cohen is a 

citizen of the State of Maine with his residence in the City of 

Bangor, Penobscot County, State of Maine, and an office at 202 

Harlow Street, Bangor, Maine. 

2. Plaintiff United States Senator George J. Mitchell is a 

citizen of the State of Maine with his residence in the City of 

Portland, County of Cumberland, State of Maine, and an office at 

202 Harlow Street, Bangor, Maine. 

3. plaintiff Governor John R. McKernan, Jr. is a citizen 1 1 
of the State of Maine with a residence in the City of Auburn, 

; County of Androscoggin, State of Maine and an office at the I 1 
State House, Augusta, Maine. i i 

I 
I 

i 
! 
I 

4 .  plaintiff United States Representative Olympia J. Snowe i 

is a citizen of the State of Maine with a residence in the City ' 

of Auburn, County of Androscoggin, State of Maine and an office I 
at One Cumberland Place, Bangor, Maine. 



5 .  Plaintiff Town of Limestone is a municipality of the 

State of Maine. 

6 .  Plaintiff Town of Ashland is a municipality of the 

State of Maine. 

7. Plaintiff Town of Caswell is a municipality of the 

State of Maine. 

8 .  Plaintiff Town of Mars Hill is a municipality of the 

State of Maine. 

9. Plaintiff Town of New Sweden is a municipality of the 

State of Maine. 

10. Plaintiff Town of Van Buren is a municipality of the 

State of Maine. 

~ 11. Plaintiff City of Caribou is a municipality of the 

I State of Maine. 
i 

12. Plaintiff City of Presque Isle is a municipality of the . 

' State of Maine. 



13. Plaintiff Aroostook County is a political subdivision 

of the State of Maine. 

14. Plaintiff Save Loring Committee is an organization of 

individual and corporate citizens resident in the towns and 

county which are Plaintiffs in this action. The members of the 

Save Loring Committee will be directly and substantially 

affected by the closure of Loring Air Force Base ("Loring"). 

15. Plaintiff American Federation of Government Employees 

(I1AFGEW) is the exclusive bargaining representative for 

approximately 492.employees of Loring. All of these employees 

are being affected by the Air Force's current conduct and 

virtually all of these employees will lose their jobs if Loring 

is closed as a result of the findings of the Defense Base 

Closure and Realignment Commission. 

16. Plaintiff Alan Mulherin is the President of the 

American Federation of Government Employees and is a resident of 1 
I 
I Limestone, Maine. 



17. Defendant Donald R i c e  is t h e  S e c r e t a r y  of t h e  A i r  Force 

and main ta ins  h i s  p r i n c i p a l  o f f i c e  a t  t h e  Department of t h e  A i r  

Force ,  t h e  Pentagon, Washington, D.C. Defendant Rice  is sued i n  

his o f f i c i a l  c a p a c i t y  a s  Sec re t a ry  of  t h e  A i r  Force.  

18. Defendant Richard Cheney is t h e  S e c r e t a r y  of Defense 

and ma in t a in s  h i s  p r i n c i p a l  o f f i c e  a t  t h e  Department of Dsfense, 

t h e  Pentagon, Washington, D.C. Defendant Cheney is sued i n  h i s  

o f f i c i a l  c a p a c i t y  a s  S e c r e t a r y  of  Defense. 

19. Defendant The Defense Base Closure  and Realignment 

Commission ( u ~ o m m i s s i o n N )  is the agency of  t h e  United S t a t e s  

charged wi th  ensu r ing  an independent,  equa l ,  l awfu l  and f a i r  

p r o c e s s  f o r  c l o s i n g  and r e a l i g n i n g  m i l i t a r y  i n s t a l l a t i o n s .  

20.  Defendant James A. Cour te r  is Chairman of  t h e  

commission and is sued i n  h i s  o f f i c i a l  c a p a c i t y .  
I 

I! 21 .  Defendant William L. B a l l ,  111 is  a member of t h e  
i 

I! Commission and is sued i n  h i s  o f f i c i a l  c a p a c i t y .  

I: 

i s  
22.  Defendant Howard H. Callaway is a member of t h e  

I, commission and is sued i n  his o f f i c i a l  c a p a c i t y .  



23. Defendant General Duane H. Cassidy, U.S.A.F. (Retired) 

is a member of the Commission and is sued in his official 

capacity. 

24. Defendant Arthur Levitt, Jr. is a member of the 

Commission and is sued in his official capacity. 

25. Defendant James C. Smith, 11, P.E. is a member of the 

Commission and is sued in his official capacity. 

26. Defendant Robert D. Stuart, Jr. is a member of the 

Commission and is sued in his official capacity. 

JURISDICTION AND VENUE 

27. This Court has jurisdiction over the subject matter of 

this lawsuit pursuant to the following statutes: 

(i) The Declaratory Judgment Act, 28 U.S.C. 552201 

and 2202: 

(ii) 28 U.S.C. §§1331, 1337, 1346 and 1361; 



(iii) The Defense Base Closure and Realignment Act of 

1990, Public Law 101-510, Div. B, Title XXIX, 

Part A ,  992901 - 2910 (November 5 ,  1990); and 

(iv) The Administrative Procedure Act, 5 U.S.C. 

00701 g& sea. 

28. Venue is proper in this Court pursuant to 28 U.S.C. 

91391. 

FACTUAL ALLEGATION8 

Lorina Air Force Base 

29. Loring Air Force Base ("Loring"), located in Limestone, 

Maine, is one of 21 Strategic Air Command ("SACM) Bases 

maintained by the Department of the Air Force within the , I 
I 

! 
continental United States. Loring is capable of performing, and 

has performed, both nuclear and conventional missions. 

30. Loring is the nation's premiere SAC Base as most 

recently evidenced by its having received the 1990 Commander-in- 

Chiefts Installation Excellence Award ("Awardw). Air Force 

Regulation 900-64 (November 29, 1985) states that this Award 



"[rlecognizes the installation that has produced the highest 

overall return from its resources in support of its mission." 

This regulation also establishes that Installations receiving 

the Award are "effective - accomplishing the right things, in 
the right quantities, at the right time.n (Emphasis in the 

original.) A copy of the Award and the Air Force Regulation 

900-64 are attached as Exhibit 1. 

31. Loring directly employs at least 1406 civilians and 

3304 military employees who reside in other townships in 

Aroostook County. Loring is one of the largest employer(s) in 

Aroostook County and infuses approximately $91 million into the 

local economy each year. 

! 
B. The Defense Base Closure and Realisnment Act of 1990 ("Base 

i Closure Actw) 
1 
!: 
!I I 
j, 32. On Ma~7 3, 1988, then Secretary of Defense Frank 1 
I 

I Carlucci established the Defense Socrotaryts Commission on Base ! 
1; 1;  Realignment and Closure (the "1988 Commissionw) to evaluate and 
I '  
I! recommend a reduction in the military installations located in 

i 1 the United States. I 

33. In October of 1988, Congress passed and the President 

signed Public Law 100-526, the Defense Authorization Amendment 

i and Base Closure and Realignment Act. 



34. The 1988 Commission recommended that 86 bases be closed 

and 59 bases be realigned or partially closed. 

35. Congressional critics contended that the 1988 base 

closure and realignment recommendation process had not been 

sufficiently open to public scrutiny. 

36. Congressional critics also charged that faulty data had 

been used to reach the 1988 final closure recommendations. 

37. On January 29, 1990, Secretary of Defense Cheney 

announced a proposal to close 35 military bases in the United 

States, including 1 SAC base: Eaker Air Force Base in Arkansas. 

I 
I 

38. On November 5, 1990, to redress the criticisms raised i 
I 

i 
I 

1 by the 1988 base closure process, the President signed into law : 
! 

1; the Defense Base Closure and Realignment Act of 1990 (the "Base I closure Actt1) . 
j! 

39. The Base Closure Act: 

i 1 

i: 

1 I (a) Expressly states that its "purposew is "to provide a 

!: fair process that will result in the timely closure and 

: realignment of military installationsn [Base Closure Act 

j 9 2901 (b) (emphasis supplied) ] ; 
i* 



(b) Requires that all meetings of the  omm mission "be oDen 

to the v ~ b l i c , ~  except where classified information was being 

discussed [Base Closure Act 52902 (e) (2) (A) ] ; 

(c) Mandates the development and application of Itfinal 

criteriavt for making the closure and realignment determinations 

[Base Closure Act 52903 (b) (2) (A) and (c) ] ; 

(d) Mandates the creation of a six year force-structure 

plan for the Armed Forces for making closure and realignment 

determinations [Base Closure Act 52903(a) and (c)]; 

I 
I (e) Requires the Secretary of Defense to consider all 

military installations weauallvw for closure or realignment 

! [Base Closure Act 52903 (c) (3) ] ; I 
! 

1; 1 
I 

I (f) Requires the Secretary of Defense to transmit to the , 
I 
I: 

1: Commission na summary of the selection process that resulted in 
I 

f the recommendation for [closure or realignment] of each 

installation, including a iustification for each recommendation 
I) 
11 [Base Closure Act 52903 (c) (2) ] ; and 

(g) Prohibits the Secretary of Defense from carrying out 

any closure or realignment recommendation before the earlier of 

! (i) the enactment of a joint resolution by Congress disapproving 



I 
I 

. . 
the closure recommendations, or (ii) the expiration of a 45 day 

statutory period that commenced on the day that the President 

transmitted the recommended closure and realignment list to 

Congress. [Base Closure Act 52904 (b)]. 

C- The 1991 Defense Base Closure and Realianment Commission 

40. The Base Closure Act established an eight member 

Commission to conduct an independent, equal, lawful and fair 

process for closing and realigning military installations. 

I 
41. Under the Base Closure Act, the Commission was required 

to submit i ts  Report to the President by July 1, 1991, setting 

forth its findings, conclusions and recommendations for closures 

! 
and realignments inside the United States. ! 

i 

11 
Ii 42. The President nominated and the Senate confirmed James 1 

A. Courter as Chairman of the  omm mission and the following seven 
1: 
I' as members of the Commission: William L. Ball, 111, Howard H. 
! 
I (Bo) Callaway, Duane H. Cassidy, Arthur Levitt, Jr., James C. 
!I , 
i Smith 11, P.E., Robert D. Stuart, Jr., and Alexander Trowbridge. 
II 
I1 
I' 
I 

43. On May 17, 1991, Alexander Trowbridge resigned from the 
! 
Commission. 



4 4 .  Section 2902 of the Base Closure Act requires that all 

vacancies be filled in the same manner as the original 

appointment. 

45.  In violation of the Base Closure Act, Trowbridge's 

vacancy was never filled. 

46. The Commission established four procedures for 

gathering evidence to review the Department of Defense's ("DODW 1 

base closure proposals; (a) 15 public hearings in Washington, 

D.C. to receive information from the DOD, legislators and other 

experts; (b) 14 regional and site hearings to obtain public 

comment; (c) site visits by the Commissioners of the major 

facilities proposed for closure; and (d) review by the 

1 Commission's staff of the Armed Senricest processes and data. 
I 11 D. The De~artment of Defense Base Closure Criteria-and Process 

I 4 7 .  The Base Closure Act directs the Secretary or Defense 

to: (1) develop selection criteria for making recommendations 
I: 

! for the closure of military installations and to finalize such 

1 criteria after public comment; (2) provide to Congress (with the / /  
i' Department of Defense's budget request for fiscal year 1952) a i 

i six-year, force-structure plan for the Armed Forces; (3) submit 

to the  omm mission by April 15, 1991 a list of military 



Closure Act f 2903 (c) (1) (emphasis supplied) J ; and (4) make 

available to the  omm mission, the GAO and Congress ItU 

information used by the Department in making its recommendations 

to the Commission for closures and realignmentsm [Base Closure 

Act 02903 (c) (4) (Emphasis supplied) . ] 

48. As part of the objective process for determining 

whether to close a military installation, the Base Closure Act 

required the Secretary of Defense to establish selection 

criteria to be used in making a closure recommendation. 

I 

49. In developing these criteria, the Secretary was 

required to publish proposed criteria in the Federal Resister 

1 and solicit public comments. 
i 
i 

I 1  

I ' 
50. The DOD published eight proposed c r i t e r i a  and requested ! 

11 

I! 
1 comments on November 30, 1990. 

1 * I 

1, 
I; 51. On December 10. 1990. in response to numerous public , 11 comments raising concerns about the order of specific factors to I , 

i 
I , be taken into account and the need to objectively evaluate these 

' factors DOD issued the following "policy guidancev1 concerning 

the best closure process: 



The recommendations in the studies must only be based 

on the final base closure and realignment selection 

criteria established under Section 2903 of the Base 

Closure Act; and i 
I 

The studies must consider a military installations 
inside the United States...on an emal footing, ... . i 
The December 10, 1990 DOD memoranaum also set forth 

Itrecord keeping requirementsw which specified that DOD 

components were to keep: I 
~escriptions of how base closure and realign~ent 

selections were made, and how they met the final 

i 
I selection criteria: 

1' b. Data, information. and analysis considered in making : 
I, 
!; 

base closure and realignment selections; and l i  
1 i 

1. 

1; C. Documentation for each recommendation made to the 
I: 
I* 
11 

Secretary of Defense to close or realign a military 
i 

installation under the Act. (Emphasis supplied.) 



53. On February 15, 1991, the DOD published in the Federal 

pecrister eight proposed final criteria governing the base 

closure and realignment process. 56 Fed Reg. 6374. 

A. The first four concerned "military valuew and were to 

receive preference: 

al. Current and future mission requirements and the impact 

of operational readiness of the Department of Defense's 

total-force. 

a2. The availability and condition of land, facilities and 

associated air space at both the existing and potential 

receiving locations. 

a3. The ability to accommodate contingency, mobilization, 

and future total force requirements at both the I 

existing and potential receiving locations. 

a4. The cost and manpower implications. 

B. The fifth criteria concerned "return on investment": 

bl. The extent and timing of potential costs and savings, 

including the number of years, beginning with the date 

of completion of closure or realignment, for the 

savings to exceed the costs. 



closure realignments: 
I 

cl. The economic impact on local communities. 

I 
c2. The ability of both the existing and potential 

receiving conununities' infrastructures to support 

forces, missions, and personnel. 

c3. The environmental impact. 

54.  The proposed criteria were subject to Congressional 

review between February 15, 1991 and March 15, 1991. 

The criteria became final on March 15, 1991. 
I 

I 
! i 

: 55. On April 12, 1991, Secretary Cheney issued DODfs Base : 

I' 
Closure Report. The Report adopted the Air Force8s proposals 

1, recommending the closure of six SAC bases, including Loring. 
I 

5 6 .  Pursuant to 52903 (d) (2) (B) of the Base Closure Act, the 1 

:. commission was charged with the responsibility of reviewing the 

Secretary of Defense's closure recommendations. Section 



2903(d) (2) (B) of the Act authorized the Commission to change the I 
recommendations of the Secretary of Defense upon determining I 
that those recommendations deviated substantially from the force 

structure plan or the eight selection criteria. I 

57. Between April 12, 1991 and July 1, 1991, the Commission I 
conducted several public hearings thro~ghout the United States. I 
Loring was one of several bases which were the subject of 

hearings in Washington, D.C. on May 22, 1991 and in Boston, 

Massachusetts on May 28, 1991. 

58. On July 1, 1991,'the Commission submitted its I I 
recommendations for the closure or realignment of U.S. military I 

I installations to the President. 
I 
I 
I ! 

I 
5 9 .  The Base Closure Act requires the President to approve I 

i 
! 

or disapprove the Commissionts recommendations by July 15, 1991. : 

, On July 10, 1991, the President approved the recommendations 

I and, pursuant to the Base Closure Act, transmitted the Report to 

' Congress. 

! 



COUNT I 

All P l a i n t i f f s  I 

6 0 .  Plaintiffs reallege Paragraphs 1 through 59 as if fully I 
set forth herein. I 

61. In contravention of the Base Closure Act, the Air Force ( 
deviated substantially from the base closure criteria in 

I 
I 

recommending the closure of Loring Air Force Base. 

I 
62. In contravention of the Base Clcsure Act, the Air Force 

failed to adhere to its force-structure plan in formulating its 
i 

recommendations as to which bases should be closed or realigned. 1 
I! I 

I 

I j 
/I 63. The Air Force and the Commission acted arbitrarily and ' 
1; ! 

/! capriciously in applying the eight selection criteria to Loring : 
I i 
I I 

! Air Force Base and Plattsburgh Air Force Base, to the detriment 
I! /i of Loring. Specifically, the Air Force: 

II 
II 
i 
I, (a) grossly overestimated the cost to upgrade Loring's 

j facilities by utilizing a re~lacement cost estimate of $144.81 

I million, rather than the true cost to upgrade of $26.1 million. 

I 



I 

(b) miscalculated the amount of available ramp space at 

Loring to be 331,000 square yards rather than 551,000 square 

yards and failed to provide the Commission with the accurate 

figure upon being made aware of the error. 

(c) omitteh important data regarding air space and 

encroachment issues with respect to Loring and Plattsburg Air 

Force Base. Specifically, the  omm mission staff failed to 

produce for the Commission at its June 13, 1991 meeting the 

portions of the air space documentation section of the Air Force 

Base Closure Report back-up data which reflect that Loring 

received a green rating in all but one of 14 categories. 

/ In contrast, Plattsburg was rated yellow in 10 out of 14 

1 categories and red in one other. Furthermore, the Air Force 
I 
I 
I Base Closure Executive Group has described Plattsburg as having 

, encroachment problems. 
I I 

I I ,  

i 
I 
I '  
I Despi te  a statement by S A C  headquarters i n  its / .  

[ I  

1 correspondence of February 15, 1991 that Plattsburg has quiet 
I 
I hours from 2200 to 0600, the Commission staff reported to the 
I '  
I 
i: commission that neither Plattsburg nor Loring have established 
i 
e quiet hours. 
I 



I 

(d) at the Xinal meeting of the  omm mission on June 30, ! 
I 

i 
1991, approximately one hour before the Commission rendered its I 

i 

I I( final decision, presented to the  omm mission, for the Xirst time, , 

new data pertaining to potential cost savings based upon a n e w  ; 

COBRA model. i 

! 

(e) failed to explain to the  omm mission the major 

discrepancy in the Air Force documentation with respect to the 

cost to upgrade medical facilities at the 21 SAC bases. 1 
1 
I 

I 
I 

I1 

(f) grossly overestimated the cost to upgrade roads at 

~oring. Air Force back-up materials report the following costs i 
to upgrade roads to Condition Code One at 12 different SAC 

I 

li Base I' - 
:, Barksdale AFB 
I Beale AFB 
Carswell AFB 

;, Dyess AFB 
I Eaker AFB 
I Fairchild AFB 
li Grand Forks AFB 
I, K. I. Sawyer AFB 
j l  Loring AFB 
,* Malmstrom AFB 
March AFB 

' Minot AFB 

Lineal 
Measurement 

(Feet) 

SAC Reported , 
Cost to Upgrade 
to Code One 



Thus, the Air Force concluded that more than $30 million is 

required to upgrade Loring's roads while, at half the SAC bases 

(including other northern tier bases, such as Grand Forks, with 

twice the lineal road footage of Loring), the Air Force reports 

the cost to upgrade to be JerQ. The inaccuracy of the Air 

Force's calculation was confirmed by the testimony of Deputy 

Assistant Secretary of the Air Force James F. Boatright at the 

September 12, 1991 hearing of the United States Senate Armed 

Services Committee wherein he stated that the cost to upgrade 

the roads would be 11$3 million plus." 

(g) erroneously reported that Loring is inferior to 

Plattsburg Air Force Base in terms of its strategic value. 

In fact, however, Loring is the closest continental U.S. (CONUS) 

base to virtually everv potential conflict area east of the - 
United States, including Europe, Soviet Union (west of Urals), 

Middle East, Persian Gulf, Mediterranean, Libya and Africa. 

Further, Loring's proximity to all potential conflict areas east 

of the United States offers the following military advantages -- 
over all other CONUS bases: 

(i) shortest response time from a CONUS base; 

I 

(ii) the ability to conduct sustained operations 
, 

(e.g., conventional bombing, sea control) from CONUS; 



i (iii) longest on-station time from COWS: 

I (iv) lowest round-trip fuel requirements from CONUS: 

I (v) shortest round-trip flight time from CONUS: 

(vi last chance for maintenance/fuel/crew rest in 

CONUS; and 

(vii) first CONUS landfall on return trip. 

Indeed, according to the Air Force R & A Staff 

findings. Loring is superior to Plattsburg in the following 

missions: strategic bombing. sea control, staging/fighters & 

special operations and NORAD. (Exhibit 2). I 
i 
i 
I 

i (h) significantly underestimated the economic impact on 1 
0 
i I 
Aroostook county in the State of Maine of closing Loring. 

' : I 

I ' 
1 Commission staff not only used an improper methodology for 
i 
I evaluating economic impact but misapplied its own model. 
I: 
,, The staff's calculations failed to take into account: 

- reduction in Aroostook County income of $152 million 
annually, representing approximately 25% of total 

County income; 



20% of total County employment and 26% of employment in 

the sub-county region; 

- out-migration of up to 5,000 households or 14,000 
people ; 

I 

- the fact that 1 out of 6 jobs is supported directly or 
indirectly by Loring; and 

- estimates of the Maine Public Service Company that 
electric rates could rise by as much as 12% as a result 

of the loss of revenue base provided by Loring and the I 

associated residents. i 
I 

~ccording to the testimony of Deputy Assistant 
1' 
1' Secretary of the Air Force, James Boatright, co-chair of the Air 

Force's Base Closure Executive Group, at the May 10, 1991 

i Commission hearing, a rural Air Force base "may not be [ I  
i: attractive to potential buyers. It may be questionable if such , 
i , 

: bases can be disposed of at all." 



64. The Air Force and the commission improperly considered , 

' ltquality of lifeIvv a factor which was not among tho final eight 
I 

selection criteria, in its decision to close Loring and to leave I 
I 

open Plattsburgh Air Force Base. I I 

6 5 .  According to the Air Force's own prioritization of the 

various factors which would serve as a basis for its 

recommendations, the amount of available air space was to be a 

primary consideration. According to Secretary of the Air Force 

Donald Rice in his testimony before the Commission on April 15, 

1991, w...one factor we focused on more heavily than anything 

else was air space and air space encroachment." The Air Force 

blatantly disregarded this established priority in evaluating 

Loring and in comparing Loring to Plattsburgh Air Force Base. i 
66. The Air Force failed to base its decision on each of 

1 
j 

the final selection criteria and failed to apply each of the I 

eight criteria equally, fairly and objectively. The Air Force 

failed to supply all information used in making its base closure 

recommendations to the GAO and members of Congress and failed to 

consider all available information concerning Loring, especially 

information which would have prevented the BECG from 

recommending its closure. 



6 7 .  The S e c r e t a r y  o f  Defense, by and through h i s  agen t  t h e  

S e c r e t a r y  of  t h e  A i r  Force ,  adopted t h e  l ist  of c l o s u r e  and 

real ignment  recommendations made by t h e  A i r  Force i n  v i o l a t i o n  

of  t h e  procedura l  and s u b s t a n t i v e  s a fegua rds  and requirements  

se t  f o r t h  i n  t h e  Base Closure  A c t ,  i n  t h a t :  

A. They f a i l e d  t o  make a v a i l a b l e  t o  t h e  Commission, t h e  

GAO and Congress a l l  in format ion  which was used by t h e  A i r  Force 

i n  making its recommendations t o  t h e  Commission, i n  v i o l a t i o n  of 

92903 (c) ( 4 )  of t h e  Base Closure  A c t ;  

i B. They f a i l e d  t o  apply  t h e  e i g h t  f i n a l  c r i t e r i a  adopted 

by DOD e q u a l l y  t o  a l l  A i r  Force i n s t a l l a t i o n s  i n  making t h e i r  
I I recommendations f o r  A i r  Force Base c l o s u r e s ,  i n  v i o l a t i o n  of 

I 02903 (c) (1) of t h e  Base Closure  A c t ;  
I 
I 
j 

I! C. They u t i l i z e d  a q u a l i t y  of  l i f e  c r i t e r i o n  which was no t  I 
it 

j j  publ i shed  and adopted i n  accordance w i t h  52903 of t h e  Base I 

Y c l o s u r e  A c t ;  
iI 
I I  
i! 
!; ii 
ii D. They f a i l e d  t o  adhere  t o  t h e  f o r c e  s t r u c t u r e  p l an  f o r  
1; 
!I t h e  A i r  Force a s  r e q u i r e d  by 92903(a) and (c) of t h e  Base 
I. 
a C losure  A c t  i n  making t h e i r  base  c l o s u r e  recommendations; 
I 



E. The Secretary of the Air Force and the Secretary of 

Defense's actions were arbitrary and capricious and not in 

conformity with the law; 

F. The Secretary of the Air Force and the Secretary of the 

Defense will inflict substantial and irreparable harm on the 

Plaintiffs for which there is no adequate remedy at law. 

WHEREFORE, Plaintiffs respectfully request that this Court: 

A .  Find and declare that the list of Air Force clcsure and 

realignment recommendations provided by the Secretary of the ~ i r  

requirements of the Base Closure Act and is therefore void: il 
II 1; 

. 

B. Find and declare that the Secretary of the Air Force 

/ Force and the Secretary of Defense to the  omm mission on 

( April 12, 1991, was developed in a manner inconsistent with the 
i 

and the Secretary of Defense's adoption of the closure 

' recommendation, findings and conclusions made by the Air Force 

specifically with respect to Loring was arbitrary and capricious 

and otherwise not in conformity with law; 
!I 

!: 
I 

C .  Pursuant to 5 U.S.C. § 7 0 6 ( 2 ) ,  hold unlawful and void 

that portion of the list of closure and realignment proposals, 

findings and conclusions which were submitted by the Secretary 

a of the Air Force; 

f 



I 

D. En jo in  t h e  S e c r e t a r y  of Defense and t h e  Sec re t a ry  of 

a c t i o n  upon t h e  c l o s u r e  recommendation s p e c i f i c a l l y  wi th  r e spec t  

t h e  A i r  Force  and t h e i r  a g e n t s  and employees from t ak ing  any , 

t o  Loring submi t ted  by t h e  Sec re t a ry  o f  t h e  A i r  Force: i 
I 

I 

I 
F. En jo in  t h e  S e c r e t a r y  of t h e  A i r  Force  from implementing 1 

I 
any l a y o f f s  o r  " reduc t ion  i n  force"  p l a n s  a t  Lor ing  pending a  I 

I 
f u l l  and f i n a l  h e a r i n g  on t h e  mer i t s ;  and I 

I' I 

i 
C. Grant such o t h e r  and f u r t h e r  r e l i e f  as t h i s  Court deems , /I u s  and e q u i t a b l e .  

, I  

! 

A 1 1  P l a i n t i f f s  

V. 

The B a s e  C l o s u r e  C o m m i s s i o n  

E. Require  t h e  S e c r e t a r y  of Defense and t h e  Sec re t a ry  of 

t h e  A i r  Force t o  r e f r a i n  from tak ing  any a c t i o n  t h a t  i n t e r f e r e s  

w i th  l o r i n g  A i r  Force Base ' s  a b i l i t y  t o  o p e r a t e  a s  i f  t h e  Base 

were n o t  on t h e  c l o s u r e  list: 

68. P l a i n t i f f s  r e a l l e g e  Paragraphs 1 through  68 a s  i f  f u l l y  

!, s e t  f o r t h  h e r e i n .  



Secretary of the Air Force, violated the procedural and 

substantive requirements of the Base Closure Act, in that: 

(a) It based its decision on a significant amount of 

- )I substantive information supplied by the Air Force which was not I I 
evaluated or made available to the GAO or to Congress, in 

violation of the Base Closure Act; 

I: 

(b) It failed to hold public hearings, in violation of 

§2903(d) (1) of the Base Closure Act, because it did not include 

certain dispositive information regarding the Air Force's 

recommendations and selection process in the record until after 
I 

the close of the public hearings; I 

I 

(c) 1t failed to apply the eight final criteria adopted by 

DOD equally to all Air Force installations in making its 
I, 
i* 
1' recommendations for Air Force Base closures, in violation of 
I .  , l2903(c) (1) of the Base Closure Act; 
I 

It utilized a criterion which was not published and 

adopted in accordance with 52903 of the Base Closure Act; and 



(e) It utilized information and data which it knew to be in 

substantial error. 

70. The Commissionls actions were arbitrary and capricious 

and not in conformity with law. 

71. The Commissionls actions will inflict substantial 

irreparable harm on the Plaintiffs for which there is no 

adequate remedy at law. 

72. The Commissionls actions in approving the 

11 recommendations of the Secretary of the Air Force and the 

plaintiffs respectfully request that this Court: 

A. Find and declare that the closure and realignment 

! recommendations submitted by the Commission to the President on 
1 .  
I 

;. July 1991, was adopted by the Commission in violation of the 

I Base Closure Act and is therefore void: 
!: 

! I  

I: 

B. Find and declare that the Commissionls adoption of the 

list of closure and realignment recommendations, findings and 

conclusions made by the Air Force with respect to Loring 

; arbitrary and capricious and not otherwise in conformity with 

: law; 
!. 



C .  Pursuant to 5 U.S.C. 9706(2), hold unlawful and void 

that portion of the list of closure and realignment 

recommendations, findings and conclusions which was submitted by 

the Secretary of the Air Force and adopted by the  omm mission: 

D. Enjoin the Secretary of Defense and the Secretary of 

the Air Force and their agents and employees from taking any 

action based upon the closure proposal with respect to Loring 

submitted by the Commission; 

E. ~equire the Secretary of Defense and the Secretary of 

the Air Force to refrain from taking any action that interferes 

with the ability of Loring Air Force Base to operate as if the 

1 Base were not on the closure list: 
I 
I 

I 
I 

I 
I 

j 
F. Enjoin the Secretary of the Air Force from implementing ! 

I! 
1: any layoffs or vfreduction in force" plans at Loring pending a 

I full and final hearing on the merits; and 
I 

I 

i : 
I t  



H. In the alternative to Paragraphs A through F, above, 

remand this action to the Commission for further deliberations 

and action consistent with the purposes and requirements of the 

Base Closure Act and the Administrative Procedure Act. 

Dated this ~ Y Y A  day of December, 1991, at Augusta, Maine. 

- 

fl/ 

Severin M. Beliveau. Esq. --- I - 
Bar 110. 242 

Ann R. Robinson, Esa. 
Attorneys For the  faint i f fs 

PRETI, FLAHERTY, BELIVEAU & PACHIOS 
45 MEMORIAL CIRCLE 
P.O. BOX 1058 
AUGUSTA, MAINE 04332-1058 
(207) 623-5167 



VERIFICATION 

DATED at Limestone, Maine this ' y%ay of December , 1991. 

Paul D. Haines, being duly sworn according to law, deposes 
and says that he is a plaintiff herein, that he has read the 
foregoing Verified Complaint and that he knows the contents 
thereof are true and correct of his own- ledge, information 
and belief. 

STATE OF MAINE 
AROOSTOOK, SS . 

Personally appeared before me the above-naxed Paul D. Haines 
-,?I< made oath that the foregoing statements made by him are true 
to the best of his personal knowledge, information and belief 
and to the extent that such facts are based on information and 
belief, he believes them to be true. 

Before me, 

Print Name: 
(1' / , r 'A  

& L / d  J' Ab/)l5 

Commission Expires: 

PRETI, FLAHERTY, BELIVEAU & PACHIOS 
45 MEMORIAL CIRCLE 
P.O. BOX 1058 
AUGUSTA, MAINE 04332-1058 
(207) 623-5167 
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March 12, 1992 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Hon. James C. Smith, 11 
c/o The Defense Base Closure Committee 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

RE: Senator William S. Cohen. & & v. 
Donald Rice, Secretary of the Air Force, & Docket No. 91-0282-B 

Dear Mr. Smith: 

Enclosed please find a copy of the Plaintiff's Amended 
Verified Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive ~eliei and a copy of Civil Action Summons 
regarding the above-referenced case. 

sincerely yours, 

Ann R. Robinson 

ARR: la1 
Enclosures 
81975/AHl 
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March 12, 1992 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Hon. Robert D. Stuart, Jr. 
C/O The Defense Base Closure Committee 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

RE: Senator William S. Cohen. et al. v. 
Donald Rice. Secretary of the Air Force. & & 
Docket No. 91-0282-B 

Dear Mr. Stuart: 

Enclosed please find a copy of the Plaintiff's Amended 
Verified Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief and a copy of Civil Action Summons 
regarding the above-referenced case. 

Sincerely yours, 

Ann R. Robinson 

ARR: la1 
Enclosures 
81975/AH1 
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March 12, 1992 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Hon. Arthur Levitt, Jr. 
c/o The Defense Base Closure Committee 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

RE: Senator William S. Cohen. & E?, v. 
Donald Rice, Secretary of the Air Force, & & 
Docket No. 91-0282-B 

Dear Mr. Levitt: 

Enclosed please find a copy of the Plaintiff's Amended 
Verified Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief and a copy of Civil Action Summons 
regarding the above-referenced case. 

Sincerely yours, 

Ann R. Robinson 

ARR: la1 
Enclosures 
81975/AH1 
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A 0  440 (Rev 1/90) Summons In a CIVII Actlon 

Pniteb $infee F i e f  r i t f  UJaltrf 
DISTRICTOF Maine 

SENATOR WILLIAM S. COHEN, et al. SUMMONS IN A CIVIL ACTION 

CASE NUMBER: 91-0282-B 

DONALD RICE, THE SECRETARY OF THE 
AIR FORCE, et al. 

Hon. Arthur Levitt, Jr. 
c/o The Defense Base Closure Commission 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S AlTORNEY (name and atjeress) 

Severin M. Beliveau, Esquire 
Ann R. Robinson, Esquire 
PRETI , FLAHERTY, BELIVEAU & PACHIOS 
45 Memorial Circle 
P.O. Box 1058 
Augusta, ME 04332-1058 

an answer to the complaint which is herewith served upon you, within sixtv (60) days after service of 
this sunlmons upon you, exciusiv.! of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 

WLL!AM S. BROWNEU 

CLERK DATE 

BY DEPUTY CLERK 
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March 12, 1992 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Hon. Duane H. Cassidy 
c/o The Defense Base Closure Committee 
1625 K St., N.W., suite 400 
Washington, DC 20006-1604 

RE: Senator William S. Cohen. et al. v. 
Donald Rice, Secretary of the Air Force, pr & 
Docket No. 91-0282-B 

Dear Mr. Cassidy: 

Enclosed please find a copy of the Plaintiff's Amended 
verified complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief and a copy of Civil action Summons 
regarding the above-referenced case. 

Sincerely yours, 

n .A' . 

Ann R. Robinson 

ARR: la1 
Enclosures 
81975/AH1 
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March 12, 1992 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Hon. Howard H. Callaway 
c/o The Defense Base Closure Committee 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

RE: Senator William S. Cohen. & & v. 
Donald Rice, Secretary of the Air Force, & & 
Docket No. 91-0282-B 

Dear Mr. Callaway: 

Enclosed please find a copy of the Plaintiff's Amended 
Verified Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief and a copy of Civil Action Summons 
regarding the above-referenced case. 

Sincerely yours, 

Ckn -f i .  -$&4:dlh. 

Ann R. Robinson 

ARR: la1 
Enclosures 
81975/AH1 
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March 12, 1992 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Hon. William L. Ball, I11 
c/o The Defense Base Closure Committee 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

RE: senator ~illiam S. Cohen. & & v. 
Donald Rice, Secretary of the Air Force, g& & 
Docket No. 91-0282-B 

Dear Mr. Ball: 

Enclosed please find a copy of the Plaintiff's Amended 
Verified Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief and a copy of civil ~ction Summons 
regarding the above-referenced case. 

Sincerely yours, 

Ann R. Robinson 

ARR: la1 
Enclosures 
81975/AH1 



A0 440 (Rev 1/90) Summons In a CIVII Act~on I 
DISTRICT OF Maine I 

SENATOR WILLIAM S. COHEN, et al. SUMMONS IN A CIVIL ACTION 

v. CASE NUMBER: 91-0282-B I 
DONALD RICE, THE SECRETARY OF THE 
AIR FORCE, et al. 

TO: ~carne and Address 01 hfemant) . 

Hon. William L. Ball, I11 
c/o The Defense Base Closure Commission 
1625 K St., N.W., Suite 400 
Washington, DC 20006-1604 

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon 

PLAINTIFF'S ATTORNEY (name m d  wdress) I 
Severin M. Beliveau, Esquire 
Ann R. Robinson, Esquire 
PRETI, FLAHERTY, BELIVEAU & PACHIOS 
45 Memorial Circle 
P.O. Box 1058 
Augusta, ME 04332-1058 

an answer to the complaint which is herewith served upon you, within sixty ( 6 0 )  days after service of 
this surrlmons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken 
against you for the relief demanded in the complaint. 

CLERK 
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February 12, 1992 

Gail Baxter Creath 
Deputy Clerk in Charge 
United States District Court 
202 Harlow Street 

' Bangor, Maine 04401 

Re: Senator William S. Cohen, et al. v. Donald  ice, et al. 

Dear Gail: 

Enclosed for filing please find the Plaintiff's Amended 
Verified Complaint for Declaratory Judgment and Preliminary and 
Permanent Injunctive Relief regarding the above captioned 
matter. Please execute the enclosed Summons and return to me 
for service upon Richard Cohen. 

Thank you for your assistance in this matter. 

Very truly yours, 

/- A- 9"- ;. $>- - ,-w- 

Ann R. Robinson 
Bar No. 1286 

Enclosures 
81975/AF9 



UNITED STATES D I S T R I C T  
DISTRICT OF MAINE 

SENATOR WILLIAM S. COHEN, SENATOR * 
GEORGE J. MITCHELL, GOVERNOR * 
JOHN R. MCKERNAN, J R . ,  * 
REPRESENTATIVE OLYMPIA J. * 
SNOWE, TOWN O F  LIMESTONE, TOWN O F  * 
ASHLAND, TOWN O F  CASWELL, * 
TOWN O F  FORT FAIRFIELD,  TOWN OF * 
MARS H I L L ,  TOWN O F  NEW SWEDEN, * 
TOWN O F  VAN BUREN, C I T Y  OF * 
C A R I B O U , C I T Y  OF PRESQUE I S L E ,  * 
AROOSTOOK COUNTY, SAVE LORING * 
COMMITTEE, PAUL D. HAINES, * 
AMERICAN FEDERATION O F  GOVE-NT * 
EMPLOYEES LOCAL UNION CHAPTER * 
#2943 and AWLN MULHERIN, * 

P l a i n t i f f s  

* C i v i l  A c t i o n  
I * No. 

DONALD R I C E ,  T h e  Secretary Of T h e  * 
A i r  Force, RICHARD CHENEY, T h e  * 
Secretary Of D e f e n s e ,  THE DEFENSE * 
BASE CLOSURE COMMISSION and its * 
members JAMES A. COURTER, WILLIAM * 
L* BALL, 111, HOWARD H. C!ALLAWAY, * 
DUANE H- CASSIDY, ARTMJR m T T ,  * 

JAMES C -  SMITH, 11, and * 
ROBERT D STDART, JR. , * 

D e f e n d a n t s .  

1 -ED VERIFIED COHPLhIm FOR DECLARATORY / J- Pml-y PE-m IX7UNCT- RELIEF I 

1 NOW COME the P l a n t f s  E .S .  Senator W i l l i a m  S .  C o h e n ,  C.S. 

I 
I 

Senator G e o r g e  J. M i t c h e l l ,  G o v e r n o r  John R. M c R e r n a n ,  Jr., 
I 

I U-So R e p r e s e n t a t i v e  O l y m p i a  J. S n o w e ,  t h e  Tom of L i m e s t o n e ,  t h e  1 
! 

, i Town of Ashland, the Town of C a s w e l l ,  the T o w n  of For t  
! 

I 
! Fai r f ie ld .  the T o w n  of M a r s  H i l l .  the Town of New S w e d e n ,  t he  
; 



Isle, the Aroostook County, the Save Loring Committee, the 

American Federation of Employees and Alan ~ulherin, by and 

through their attorneys,.PRETI, FLAHERTY, BELIVEAU & PACHIOS, 

and complain as follows: 

PLAINTIFFS 

1. Plaintiff United States Senator William S. Cohen is a 

citizen of the State of Maine with his residence in the City of 

Bangor, Penobscot County, State of Maine, and an office at 202 

Harlow Street, Bangor, ~aine. 

2. Plaintiff United States Senator George J. Mitchell is a 

citizen of the State of Maine with his residence in the City of 

Portland, County of Cumberland, State of ~aine, and an office at 

202 Harlow Street, Bangor,- ~aine. 

3. Plaintiff Governor John R. McKernan, Jr. is a citizen 

of the State of Maine with a residence in the City of Auburn, 

County of Androscoggin, State of ~ a i n e  and an office at the 

State House, Augusta, Maine. 

4 .  Plaintiff United States ~epresentative 0lympia J. Snowe 

is a citizen of the State of Maine with a residence in the city ' 

of Auburn, County of Androscoggin, State of ~ a i n e  and an office 1 

at One Cumberland Place, Bangor, Maine. 

5 .  Plaintiff Town of Limestone is a municipality of the 

State of Maine. 

6 .  plaintiff Town of Ashland is a municipality of the 

State of Maine. 



7. Plaintiff Town of Caswell is a municipality of the 

State of Maine. 

8 .  plaintiff Town of Fort  airfield is a municipality of 

the State of Maine. 

9. plaintiff Town of Mars Hill is a municipality ofthe 

State of Maine. 

10. Plaintiff Town of New Sweden is a municipality of the 

State of Maine. 

11. Plaintiff Town of Van Buren is a municipality of the 

State of Maine. 

12. Plaintiff City of Caribou is a municipality of the 

State of Maine. 

13. Plaintiff City of Presque Isle is a municipality of the 

State of Maine, 

14. Plaintiff Aroostook county--is a political subdivision 

of the State of Maine, 

15. Plaintiff Save Loring Committee is an organization of 

individual and corporate citizens resident in the towns and 

county which are Plaintiffs in this action, The m e m b e r s  of the 

Save Loring Committee will be directly and substantially 
I 

affected by the closure of Loring Air Force Base 

I 16. Plaintiff Paul D. Haines is an individual residing in ' 

Caribou, Maine, and is Chairman of the Save Loring Committee. 

17. Plaintiff American F'ederation of Government E3nployees 

Local Union Chapter #2943 ("AFGEW) is the exclusive bargaining 



of these employees are being affected by the Air Force's current 

conduct and virtually all of these employees will lose their 

jobs if Loring is closed as a result of the findings of the 

Defense Base Closure and Realignment Commission. 

18. plaintiff Alan Mulherin is the President of the Local 

Union Chapter #2943 of the American Federation of Government 

Employees and is a resident of Limestone, Maine. 

DEFENDANTS 

19. Defendant Donald Rice is the Secretary of the Air Force 

and maintains his principal office at the Department of the Air 

Force, the Pentagon, Washington, D.C. Defendant Rice is sued in 

his official capacity as Secretary of the Air Force. 

2 0 .  Defendant Richard Cheney is the Secretary of Defense 

and maintains his principal office at the Department- of Defense, 

M e  Pentagon, Washington, D.C. Defendant Cheney is sued in his 

official capacity as Secretary of Defense. 

21. Defendant The Defense Base Closure and Realignment 

Commission (nCommissionn) is the agency of the United States 

charged with ensuring an independent, equal, lawful and fair 

process for closing and realigning military installations. 
I 
I 

22. Defendant James A. Courter is Chairman of the 

Commission and is sued in his official capacity. 

23. Defendant William L. Ball, 111 is a member of the 

Commission and is sued in his official capacity. 

I 



24. Defendant Eoward H. Callaway is a member of the 

 omm mission and is sued in his official capacity. 

25. Defendant General Duane H. Cassidy, U.S.A.F. (Retired) 

is a member of the Commission and is sued in his official 

capacity. 

26. Defendant Arthur Levitt, Jr. is a member of the 

Commission and is sued in his official capacity. 

27. Defendant James C. Smith, 11, P.E. is a member of the 

 omm mission and is sued in his official capacity. 

28. Defendant Robert D. Stuart, Jr. is a meinber of the 

Commission and is sued in his official capacity* 

JURISDICTION AND VENUE 

29. This Court has jurisdiction over the subject matter of 

this lawsuit pursuant to the following statutes:- 

(i) The Declaratory Judgment Act, 28 U.S.C. 552201 

and 2202; 

(ii) 28 U.S,C. 391331, 1337, 1346 and 1361; 

(iii) The Defense Base Closure and Realignment Act of 

1990, Public Law 101-510, Div. B, Title XXIX, 

Part A, SS2901 - 2910 (November 5, 1990); and 
(iv) The Administrative Procedure Act, 5 U.S.C. 

30, Venue is proper in this Court pursuantto 28 U.S.C. 



FACTUAL ALLEGATIONS 

A. Lorina Air Force Base 

31. Loring Air Force Base ("Loring"), located in Limestone, 

~aine, is one of 21 Strategic Air Command ("SACw) Bases 

maintained by the Department of the Air Force within the 

continental United States. Loring is capable of performing, and 

has performed, both nuclear and conventional missions. 

32. Loring is the nation's premiere SAC Base as most 

recently evidenced by its having received the 1990 Commander-in- 

Chief's Installation Excellence Award ("AwardN). Air Force 

Regulation 900-64 (November 29, 1985) states that this Award 

w[r]ecognizes the installation that has produced the highest 

overall return from its resources in support of its mission." 

This regulation also establishes that Installations receiving 

the Award are "effective - accomplishing the right things, in 
the right quantities, at the right time." (Emphasis in the 

original.) A copy of the Award and the Air Force Regulation I 
I 

900-64 are attached as Exhibit 1. 

33. Loring directly employs at least 1406 civilians and 
I 
! 

3304 military employees who reside in other townships in 

~roostook County, Loring is one of the largest employer(s) in 
I 

Aroostook County and infuses approximately $91 million into the I 
i 

local economy each year. 1 
I 
i 

B. The Defense Base Closure and Realiment Act of 1990 ("Base 
I 

Closure A c t n  1 



34. On May 3, 1988, then Secretary of Defense Frank 

~arlucci established the Defense Secretary's Commission on Base 

Realignment and Closure (the "1988 Commissionw) to evaluate and 

recommend a reduction in the military installations located in 

the United States. 

35. In October of 1988, Congress passed and the President 

signed Public Law 100-526, the Defense Authorization Amendment 

and Base Closure and Realignment Act. 

36 The 1988 Commission recommended that 86 bases be closed 

and 59 bases be realigned or partially closed. 

37. On January 29, 1990, Secretary of Defense Cheney 

announced a proposal to close 35 military bases in the United 

States, including 1 SAC base: Eaker Air Force Base in Arkansas. 

38. On November 5, 1990, to redress the criticisms raised 

by the 1988 base closure-process; the President signed into law 

the Defense Base Closure and Realignment Act of 1990 (the "Base 

Closure Actn) . 
39. The Base Closure Act: 

(a) Expressly states that its "purposew is "to provide a 

fair process that will result in the timely closure and 

realignment of military installationsw [Base Closure Act 

§2901(b) (emphasis supplied)]; 

(b) Requires that all meetings of the Commission nbe open 

to the ~ ~ b l i c , "  except where classified information was being 

discussed [Base Closure Act 12902 (e) (2) (A) ] ; 



(c) Mandates the development and application of "final 

criteria" for making the closure and realignment determinations 

[Base Closure Act 52903 (b) (2) (A) and (c) J ; 

(d) Mandates the creation of a six year force-structure 

plan for the Armed Forces for making closure and realignment 

determinations [Base Closure Act §2903(a) and (c)]; 

(e) Requires the Secretary of Defense to consider all 

military installations wecmallvfl for closure or realignment 

[Base Closure Act 52903 (c) (3) ] ; 

(f) Requires the Secretary of Defense to transmit to the 

Commission "a summary of the selection process that resulted in 

the recommendation for [closure or realignment] of each 

installation, including a justification for each recommendation 

[Base Closure Act §2903(c)(2)]; and 

(g) Prohibits the Secretary of Defense from carrying out 

any closure or realignment recommendation before the earlier of 

(i) the enactment of a joint resolution by Congress disapproving 

the closure recommendations, or (ii) the expiration of a 45 day 

statutory period that commenced on the day that the President 

transmitted the recommended closure and realignment list to I 
f Congress. [Base Closure Act 52904 (b) 1. 

i 

1 

I I 
C. The 1991 Defense Base Closure and Realicmment Commission 

40. The Base Closure Act established an eight member 

Commission to conduct an independent, equal, lawful and fair 

process for closing and realigning military installations. 
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41. Under the Base Closure Act, the Commission was required 

to submit its Report to the President by July 1, 1991, setting 

forth its findings, conclusions and recommendations for closures 

and realignments inside the United States. 

4 2 .  The president nominated and the Senate confirmed James 

A. Courter as Chairman of the Commission and the following seven 

as members of the Commission: ~illiam L. Ball, 111, Howard H. 

(Bo) Callaway, Duane H. Cassidy, Arthur Levitt, Jr., James C. 

smith 11, P.E., Robert D. Stuart, Jr., and Alexander Trowbridge. 

43. On May 17, 1991, Alexander t row bridge resigned from the 

 omm mission. 

44. Section 2902 of the Base Closure Act requires that all 

vacancies be filled in the same manner as the original 

appointment. 

45. In violation of the Base. Closure Act, Trowbridge's 

vacancy was never filled. 

46. The  omm mission established four procedures for 

gathering evidence to review the Department of Defense's (nDODn) 

base closure proposals; (a) 15 public hearings in Washington, 

D.C. to receive information from the W D ,  legislators and other 
I 

experts; (b) 14 regional and site hearings to obtain public 

comment; (c) site visits by the Commissioners of the major I 

I 

I 
facilities proposed for closure: and (d) review by the I 
Commission's staff of the Armed Services' processes and data. 



D. The DeDartment of Defense Base Closure Criteria and Process 

47 .  The Base Closure Act directs the Secretary of Defense 

to: (1) develop selection criteria for making recommendations 

for the closure of military installations and to finalize such 

criteria after public comment; (2) provide to Congress (with the 

Department of Defense's budget request for fiscal year 1992) a 

six-year, force-structure plan for the Armed Forces; (3) submit 

to the Commission by April 15, 1991 a list of military 

installations recommended for closure or realignment Iton the 

basis of the force-structure ~ l a n  and the final criteriaw [Base 

Closure Act 52903 (c) (1) (emphasis supplied) ] ; and (4) make 

available to the Commission, the GAO and Congress 

information used by the Department in making its recommendations 

to the Commission for closures and realignmentsN [Base Closure 

Act 82903 (c) (4) (Emphasis supplied) . ] 
48.  As part of the objective process for determining 

whether to close a military installation, the Base Closure Act 

required the Secretary of Defense to establish selection 

criteria to be used in making a closure recommendation. 

49. In developing these criteria, the Secretary was 

required to publish proposed criteria in the Federal Reuister , 

I 
and solicit public comments. 

5 0 .  The DOD published eight proposed criteria and requested 

comments on November 30, 1990. 

51. On December 10, 1990, in response to numerous public 

comments raising concerns about the order of specific factors to 

I 



be taken into account and the need to objectively evaluate these I 
factors DOD issued the fallowing "policy guidancev1 concerning I 
the best closure process: I 

a. The recommendations in the studies must only be based I 
on the final base closure and realignment selection 

criteria established under Section 2903 of the Base 

Closure Act; and 

b. The studies must consider all military installations 

inside the United States...on an eaual footinq, ... . 
52. The December 10, 1990 DOD memorandum also set forth 

"record keeping  requirement^^^ which specified that DOD 

components were to keep: 

a. ~escriptions of how base closure and realignment 

selections were made, and how they met the final 

selection- criteria-r 

b. Data, information, and analysis considered in making 

base closure and realignment selections; and 

c. Documentation for each recommendation made to the 

Secretary of Defense to close or realign a military 

installation under the Act. (Emphasis supplied.) 

53. On February 15, 1991, the DOD published in the Federal 

Resister eight proposed final criteria governing the base I 

i 
closure and realignment process. 56 Fed Reg. 6374. I 
A. The first four concerned "military valuen and w e r e  to 

receive preference: 



al. Current and future mission requirements and the impact 

of operational readiness of the Department of Defense's 

total-force. 

a2. The availability and condition of land, facilities and 

associated air space at both the existing and potential 

receiving locations. 

a3. The ability to accommodate contingency, mobilization, 

and future total force requirements at both the 

existing and potential receiving locations. 

a4. The cost and manpower implications, 

B. The fifth criteria concerned "return on investmentw: 

bl. The extent and timing of potential costs and savings, 

including the number of years, beginning with the date 

of completion of closure- orrealignment, for the 

savings to exceed the costs. 

C. The final three criteria concerned the repercussions of base 

closure realignments: 

cl. The economic impact on local communities. 

c2. The ability of both the existing and potential 

receiving communities1 infrastructures to support 
I 

forces, missions, and personnel. I 

c3. The environmental impact. 

54,  The proposed criteria were subject to Congressional 

review between February 15, 1991 and March 15, 1991, 

The criteria became final on March 15, 1991. 
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E. The Defense Base Closure and Realianment Commission Process 

55. On April 12, 1991, Secretary Cheney issued DODts Base 

Closure Report. The Report adopted the Air Force's proposals 

recommending the closure of six SAC bases, including Loring. 

56. Pursuant to 92903 (d) (2) (B) of the Base Closure Act, the 

l om mission was charged with the responsibility of reviewing the 

Secretary of Defense's closure recommendations. Section 

2903(d)(2)(B) of the Act authorized the commission to change the 

recommendations of the Secretary of Defense upon determining 

that those recommendations deviated substantially from the force 

structure plan or the eight selection criteria. 

57. Between April 12, 1991 and July 1, 1991, the Commission 

conducted several public hearings throughout the United States. 

Loring was one of several bases whi-ch were the- subject of 

hearings in Washington, D.C. on May 22, 1991 and in Boston, 

Massachusetts on May 28, 1991. 

58. On July 1, 1991, the Commission submitted its 

I 
recommendations for the closure or realignment of U.S. military 

installations to the President. 
I 
i 

59. The Base Closure Act requires the President to approve 

or disapprove the Commissionvs recommendations by July 15, 1991. 

On July 10, 1991, the President approved the recommendations I 

I 
i 

and, pursuant to the Base Closure Act, transmitted the Report to 

Congress. i ! 



services committee convened a hearing for the purpose of 

reviewing the numerous substantive and procedural irregularities I 
in the base closure process. 

COUNT I 

A l l  P l a i n t i f f s  

v. 

B e c r e t a r y  of D e f e n s e  and B e c r e t a r y  of t h e  A i r  Force 

61. Plaintiffs reallege Paragraphs 1 through 58 as if fully 

set forth herein. 

62. In contravention of the Base Closure Act, the Air Force 

deviated substantially from the base closure criteria in 

recommending the closure-- of Loring A i r -  Force Base: 

63. In contravention of the Base Closure Act, the Air Force 

failed to adhere to its force-structure plan in formulating its 

recommendations as to which bases should be closed or realigned. 

i 64. The Air Force and the  omm mission acted arbitrarily and 

I 
capriciously in applying the eight selection criteria to laring 

I I 
I 

I Air Force Base and Plattsburgh Air Force Base, to the detriment 

of Loring. Specifically, the Air Force: ! 

(a) grossly overestimated the cost to upgrade Loring's 

facilities by utilizing a re~lacement cost estimate of $144.81 

million, rather than the true cost to upgrade of $26.1 million. 1 



Loring to be 331,000 square yards rather than 551,000 square 

yards and failed to provide the Commission with the accurate 

II figure upon being made aware of the error. 

(c) omitted important data regarding air space and 

encroachment issues with respect to Loring and Plattsburg Air 

Force Base. Specifically, the Commission staff failed to 

11 produce for the Commission at its June 13, 1991 meeting the 

portions of the air space documentation section of the Air Force 

Base Closure Report back-up data which reflect that Loring 

11 received a green rating in all but one of 14 categories. 

In contrast, Plattsburg was rated yellow in 10 out of 14 

categories and red in one other. Furthermore, the Air Force 

II Base Closure Executive Group has described Plattsburg as having 

1) encroachment problems. 

Despite a statement by SAC headquarters in its 

correspondence of February 15, 1991 that Plattsburg has quiet 

I/ hours from 2200 to 0600, the Commission staff reported to the 

Commission that neither Plattsburg nor Loring have established 

quiet hours. 

I 
, (d) at the final meeting of the Commission on June 30, 

I 1991, approximately one hour before the Commission rendered its ; I 

final decision, presented to the Commission, for the first time, 

new data pertaining to potential cost savings based upon a new 
COBRA model. At no time was this data made available to members 

of Congress or to the the communities that were seeking to I 
provide comments and information to the Commission. 



railea to explain to the  omm mission the major 

I 
discrepancy in the Air Force documentation with respect to the 

cost to upgrade medical facilities at the 21 SAC bases. I 
(f) grossly overestimated the cost to upgrade roads at 

Loring. Air Force back-up materials report the following costs 

to upgrade roads to condition Code One at 12 different SAC 

bases : 

Base 

Barksdale AFB 
Beale AFB 
Carswell AFB 
Dyess AFB 
Eaker AFB 
Fairchild AFB 
Grand Forks AFB 
K.I. Sawyer AFB 
Loring AFB 
Malmstrom AFB 
March AFB 
Minot AFB 

Lineal 
Measurement 

(Feet) 

SAC Reported 
Cost to Upgrade 
to Code One 

$om 
$om 
S om 
S om 
S Om 
$om 
$ om 
$ om 
$34m 
$Om 
S om 
S Om . - 

Thus, the Air Force concluded that more than $30 million is 

required to upgrade Loring's roads while, at half the SAC bases 

(including other northern tier bases, such as Grand Forks, with 

I twice the lineal road footage of Loring), the Air Force reports I 

the cost to upgrade to be zero. The inaccuracy of the Air I 

Force's calculation was confirmed by the testimony of Deputy i 
Assistant Secretary of the Air Force James F. Boatright at the 

September 12, 1991 hearing of the United States Senate Armed 

Senrices Committee wherein he stated that the cast +n 



(g) erroneously reported that Loring is inferior to 

Plattsburg ~ i r  Force Base in terns of its strategic value. 

In fact, however, Loring is the closest continental U.S. (CONUS) 

base to virtually every potential conflict area east a && - 
United States, including Europe, Soviet union (west of Urals), 

Middle East, Persian Gulf, Mediterranean, Libya and Africa. 

Further, Loring1s proximity to potential conflict areas east 

of the United States offers the following military advantages -- 
over all other CONUS bases: 

(i) shortest response time from a CONUS base; 

(ii) the ability to conduct sustained operations 

(e.g., conventional bombing, sea control) from CONUS; 

(iii) longest on-station time from CONUS; 

(iv) lowest round-trip fuel requirements from CONUS; 

(V) shortest round-trip fright time from CONUS; 

(vi) last chance for maintenance/fuel/crew rest in 

CONUS; and 

(vii) first CONUS landfall on return trip. 

Indeed, according to the Air Force R & A Staff 

findings, Loring is superior to Plattsburg in the following 

missions: strategic bombing, sea control, staging/fighters & 

special operations and NORAD. (Exhibit 2). 

(h) significantly underestimated the economic impact on 
j 

Aroostook County in the State of Maine of closing Loring. 
I 

Commission staff not only used an improper methodology for i 
i 

evaluating economic impact but misapplied its own model. , ! 
I 



I 
' 

The staff's calculations failed to take into account: 

- reduction in Aroostook County income of $152 million 
annually, representing approximately 25% of total 

county income; 

- loss of 7900 jobs in Aroostook County in the first 
year, 8600 within three years of closure, representing 

20% of total County employment and 26% of employment in 

the sub-county region; 

- out-migration of up to 5,000 households or 14,000 
people ; 

- the fact that 1 out of 6 jobs is supported directly or 
indirectly by Loring; and 

- estimates of the Maine Public Service Company that 
electric rates could rise by as much as 12% as a result 

of the loss of revenue base provided b y  Loring and-the 

associated residents. 

According to the testimony of Deputy Assistant 

Secretary of the Air Force, James Boatright, co-chair of the Air 

Force's Base Closure Executive Group, at the May lo, 1991 

mi 

Commission hearing, a rural Air Force base ''may not be 

attractive to potential buyers. It may be questionable if such I 
bases can be disposed of at a l l . "  

I 

65. The Air Force and the Commission improperly considered / 
I "quality of lifern a factor which was not among the final eight I 

selection criteria, in its decision to close Loring and to leave 

open Plattsburgh Air Force Base. 



66. According to the Air Force's own prioritization of the 

various factors which would serve as a basis for its 

recommendations, the amount of available air space was to be a 

primary consideration. ~ccording to Secretary of the ~ i r  Force 

Donald Rice in his testimony before the Commission on April 15, 

1991, "...one factor we focused on more heavily than anything 

else was air space and air space encr~achment.~~ The Air Force 

blatantly disregarded this established priority in evaluating 

Loring and in comparing ~oring to Plattsburgh Air Force Base. 

This priority was also ignored by the commission, which 

materially affected the Commissionfs deliberations. 

67. The Air Force failed to base its decision on each of 

the final selection criteria and failed to apply each of the 

eight criteria equally, fairly and objectively. The Air Force 

failed to supply all information used in making its base- closure- 

recommendations to the GAO and members of Congress and failed to 

consider all available information concerning Loring, especially 

information which would have prevented the BCEG from 
i 

recommending its closure. I 

1 
68. The Secretary of Defense, by and through his agent the / 

Secretary of the ~ i r  Force, adopted the list of closure and 

realignment recommendations made by the Air Force in violation 

of the procedural and substantive safeguards and requirements 
1 

set forth in the Base Closure Act, in that: 
I 
i 
I 

A. They failed to make available to the commission, the I 
i 

GAO and Congress all information which was used by the ~ i r  Force 1 



in making its recommendations to the Commission, in violation of 

92903(c) (4) of the Base Closure Act; 

B. They failed to apply the eight final criteria adopted 

by DOD equally to all Air Force installations in making their 

recommendations for Air Force Base closures, in violation of 

52903 (c) (1) of the Base Closure Act ; 

C. They utilized a quality of life criterion which was not 

published and adopted in accordance with 52903 of the Base 

Closure Act; 

D. They failed to adhere to the force structure plan for 

the Air Force as required by 52903(a) and (c) of the Base 

Closure Act in making their base closure recommendations; 

E. The Secretary of the Air Force and the Secretary of 

Defense's actions were arbitrary and capricious and not in 

conformity with the law; 

F. The Secretary of the Air Force and the Secretary of the 

Defense will inflict substantial and irreparable harm on the 

Plaintiffs for which there is no adequate remedy at law. 

WHEREFORE, Plaintiffs respectfully request that this Court: I 
A. Find and declare that the realignment recommendation 1 

i 
provided by the Secretary of the Air Force and the Secretary of 

Defense to the Commission on April 12, 1991 with respect to 

Loring, was developed in a manner inconsistent with the 

requirements of the Base Closure Act and is therefore void; 

B. Find and declare that the Secretary of the Air Force 

and the Secretary of Defense's adoption of the closure 



recommendation, findings and conclusions made by the Air Force 

specifically with respect to Loring was arbitrary and capriciousl 

and otherwise not in conformity with law; 

C. Pursuant to 5 U.S.C. § 7 0 6 ( 2 ) ,  hold unlawful and void I 
that portion of the list of closure and realignment proposals, I 
findings and conclusions pertaining to ~oring which were 

submitted by the Secretary of the ~ i r  Force; I 
D. Enjoin the Secretary of Defense and the Secretary of I 

the Air Force and their agents and employees from taking any I 
action upon the closure recommendation specifically with respect 

to Loring submitted by the Secretary of the ~ i r  Force; I 
E. , Require the Secretary of Defense and the Secretary of I 

the Air Force to refrain from taking any action that interferes I 
with Loring Air Force Base's ability to operate as if the Base 

were not on the closure list; 

f. Enjoin the Secretary of the Air Force from implementing 

any layoffs or "reduction in forcew plans at Loring pending a I 
full and final hearing on the merits; and 

G. Grant such other and further relief as this Court deems 

just and equitable. 

COUNT I1 

All Plaint i f f s  

V. 

The B a s e  Closure Commission , 

69. Plaintiffs reallege Paragraphs 1 through 66 as if fully i 
I 
I 

set forth herein. I i 



70. The Commission, in reviewing and making its 

recommendations regarding the base closure submitted by the I 
Secretary of the Air Force, violated the procedural and 

substantive requirements of the Base Closure Act, in that: 

(a) It based its decision on a significant amount of 

substantive information supplied by the Air Force which was not 

evaluated or made available to the GAO or to Congress, in 

violation of the Base Closure Act; I 
(b) It failed to hold public hearings, in violation of 

§2903(d)(l) of the Base Closure Act, because it did not include 

certain dispositive information regarding the Air Force's 

recommendations and selection process in the record until after I 
the close of the public hearings; I 

(c) It failed to apply the eight final criteria adopted by 

DOD equally to all Air Force installations in making its 

recommendations for Air Force Base closures, in violation of I 
52903 (c) (1) of M e  Base Closure Act; 

(d) It utilized a criterion which was not published and 

adopted in accordance with 92903 of the Base Closure Act; and I 

1 

(a) It utilized information and data which it knew to be in! 

substantial error. 

71. The Commission's actions were arbitrary and capricious , 
l 

and not in conformity with law. 

72. The ~ommission~s actions will inflict substantial I 
i 
I 

irreparable harm on the Plaintiffs for which there is no I 
I 

adequate remedy a t  law. I i 
I 
I 



73. The Commissionls actions in approving the 

recommendations of the Secretary of the Air Force and the 

Secretary of Defense constitute final agency action within the 

meaning of 5 U.S.C. 5704. 

WHEREFORE, Plaintiffs respectfully request that this Court: 

A. Find and declare that the closure and realignment 

recommendations submitted by the Commission to the president on 

July 1, 1991 with respect to ~oring was adopted by the 

commission in violation of the Base Closure Act and is therefore 

void; 

B. Find and declare that the  omm mission's adoption of the 

list of closure and realignment recommendations, findings and 

conclusions made by the Air Force with respect to Loring 

arbitrary and capricious and not otherwise in conformity with 

law; 

C. Pursuant to 5 U.S.C. §706(2), hold unlawful and void 

that portion of the list of closure and realignment 

recommendations, findings and conclusions which was submitted by 

the Secretary of the Air Force and adopted by the Commission; I 
I 

D. Enjoin the Secretary of Defense and the Secretary of 1 

the Air Force and their agents and employees from taking any 

action based upon the closure proposal with respect to Loring 

submitted by the Commission; ! 
I 
I E. Require the Secretary of Defense and the Secretary of I 

I 
I the Air Force to refrain from taking any action that interferes i 

with the ability of Loring Air Force Base to operate as if the I 

Base were not on the closure list; 
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i PRETI, FLAHERTY, BELIVFAC' & PACHIOS 
45 MEMORIAL CIRCLE 1: P.O. BOX 1058 
AUGUSTA, MAINE 04332-1058 
(207) 623-5167 

1 

F. Enjoin the Secretary of the Air Force from implementing 

any layoffs or 'reduction in forceM plans at Loring pending a 

full and final hearing on the merits; and 

G. Grant such other and further relief as this Court deems 

just and equitable. 

H. In the alternative to Paragraphs A through F, above, 

remand this action to the Commission for further deliberations 
- 

and action consistent with the purposes and requirements of the 

Base Closure Act and the Administrative Procedure Act. 

DATED at Augusta, Maine this / 2 + ~  d y of February, 1992. 
i 3  I 

d&&rin M. Beliveau, Esq. 
Bar NO. -- a72 

Ann R. Robinson, Esq. 

28 Pioneer Avenue - 
Caribou, Maine 04736 
Plaintiff 



STATE OF MAINE 
Aroostook, ss. February /2 '+Al  1992 

Personally appeared before me the above-named Paul D. Haines 
and made oath that the foregoing statements made by him are true 
to the best of his personal knowledge, information and belief 
and to the extent that such statements are based upon 
information and belief, he believes them to be true. 
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EXHIBIT 1 
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I a m  plearcd to f o r m r d  Sccreury C h c n e ~ ' s  Special 
Recognitiorl C c r l i l i a t r  for Installalion Exccllcnce m q n i z i n z  
Major Chrinophcr E. Spade, Capt Howard Bobens,  2Lt Kcvin f 
Kelly, SSg Slephen h:. ikbrrmann,  SSpt h l a i t  G. Vojtko, 
h l r  Je r ry  W'. Anthony, hlrs J a n  Dresch, M r  Ham F c h m ,  
h f r  H'alter Richardson, and the S4Olh T ramporb t ion  Squadron, 
dl of Miilmslrom Air Force Base, Montana; and Loring Air Force 
Bzre, Maine. The men and women of htalmstrom Air  Force B w  
Montana, as a finalis; in this year's installation excellence 
competition, a re  r lso  afforded specid recopnition. Their  e r i o m  .- r-r.r:rl:-- *Ln L-. ;.. ,,. V.l.....o ... C ..-. n--iL1- ,---..",- ~r.=.ir~r;~si..:,f~r.~~r.;c~~J~ :S n.s;f: 
and live enhznce pr.idl;ctivii? and the r r c o m p l ~ h m e n i  of the Air 
Fore mission. 

Plcase extend my conpmtulations and t h a n k  to all I-ecipienk . 

Sincerely 
n 

U& 
AlICHkEL J. DUGAN, Genezil, USAF 
Cnief of Staff 

- Generz! Jokz I .  Chair. Jr. 
c!SCS.&c 
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I 

that battle in this Court seeks to involve the judicial branch in 

a political dispute committed to the other branches of govern- 

ment. 

Second, as described in detail in the defendants' memoran- 

dum, all of the plaintiffs in this case lack standing to maintain 

this action, for reasons unique to each of them. Because 'the 

governing law is different for each of the categories of plain- 

tiffs, it is not unreasonable for the defendants to be permitted 

more than twenty pages to address these various deficiencies. 

For these reasonF, the defendants respectfully request leave 

to file a memorandum in support of their motion to dismiss in 

excess of twenty pages. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

JEFFREY S. GUTMAN 
Attorneys 
U.S. Department of Justice 
901 E Street, N.W., Rm. 918 
Washington, DC 20530 

. (202) 514-1285 
Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

SEN. WILLIAM S. COHEN, & &, ) 

plaintiffs, 1 1 

v. ) 1 Civil Action No. 91-0282-B 
\ 

DONALD RICE, j 
Secretary of the Air Force, 
et al., 

1 
) 

Defendants. 1 ) 

MOTION TO DISMISS 

Pursuant to R U ~ ~ S  12 (b) (1) , 12 (b) ( 5 ) ,  and 12 (b) ( 6 ) .  Fed. R. 

Civ. P., defendants respectfully move this Court to dismiss this 

case for lack of subject matter jurisdiction, insufficiency of 

service of process, and failure to state a claim upon which 

relief can be granted. The grounds for this motion are more 

fully set forth in the supporting memorandum of points and 

authorities which is submitted herewith. 
.* 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

~L&V%M&/~ 
VINCENT Id. ~ A R V $ ~  

JEFFREY S. GUTMAN 
Attorneys 
U.S. Department of Justice 
901 E Street, N.W., Rm. 918 
washington, DC 20530 
(202) 514-1285 
Attorneys for Defendants 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

SEN. WILLIAM S. COHEN, 

Plaintiffs, 1 

v. ) 1 Civil Action NO. 91-0282-~ 

DONALD RICE, ) 1 
Secretary of the Air Force, 
& a., 1 

Defendants. 1 
1 

MEMORANDUM IN SUPPORT OF DEFENDANTS' 
MOTION TO DISMISS 

STUART M. GERSON 
Assistant Attorney General 

DAVID J. ANDERSON 
VINCENT M. GARVEY 
MARK W. BATTEN 
JEFFREY S. GUTMAN 
Attorneys 
U.S. Department of Justike 
901 E Street, N.W., Rm. 918 
Washington, DC 20530 
(202) 514-1285 
Attorneys for Defendants 



2. The State and City Plaintiffs Lack 
Standing in Their Proprietary Capaci- 
ties . . . . . . . . . . . . . . . . . .  30 

B. The Congressional Plaintiffs Lack Standing To 
Bring These Administrative Procedure Act 
Claims . . . . . . . . . . . . . . . . . . . .  35 

C. The Save Loring Committee and plaintiff 
Haines Lack Standing. . . . . . . . . . . . .  38 

D. The Union Plaintiffs Lack Standing to Bring 
TheirClaims. . . . . : . . . . . . . . . . .  38 

1. The Union Plaintiffs Fall Outside the 
Zone of Interests Protected by the 1990 
Act . . . . . . . . . . . . . . . . . . . .  39 

2. The Union Plaintiffs Lack Standing to 
Bring Any Claim Because Their Asserted 
Injury Is Not Fairly Traceable to the 
Actions of Defendants . . . . . . . . . .  42 
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military bases. Congress, desiring to keep local bases open for 

the benefit of individual members, for years effectively blocked 

efforts to close these facilities, while foreign threats dimin- 

ished and budget deficits soared. The political compromises 

enacted in 1988 and 1990 reflect Congress1 recognition that 

unneeded military bases should be closed, despite short-term 

impacts on local communities, and the ~xecutive Branch's commit- 

ment to a fair and impartial selection process. This spirit of 

inter-branch cooperation pervades the structure and operation of 

the 1990 Act. 

The decision to close Loring and 33 other bases, and to 

realign 48, was reached only after extensive review, both mili- 

tary and political. In accordance with force-structure plans and 

with base closure criteria cleared by Congress and after exten- 

sive internal analysis, the Secretary of Defense recommended 72 

military bases, including Loring, for closure or realignment. An 
3 

independent blue-ribbon Defense Base Closure and Realignment 

Commission reviewed this list with input from the General Ac- 

counting Off ice ("GAOW) , and formulated its own closure and 

realignment recommendations for Presidential review. President 

Bush approved the Commissionls recommendations. As is permitted 

by the Act, the House and Senate Armed Services Committees 

considered a resolution to disapprove the Commissionls recommen- 

dations and to halt the closings. Those resolutions were reject- 

ed by votes of 45-8 and 17-2, respectively. The full House of 

Representatives then overwhelmingly defeated the resolution, 364 



ple pervades the analysis. As the Supreme Court has made clear, 

courts do not entertain generalized claims against the conduct of 

government which are more appropriately addressed by the politi- 

cal branches of government. This is particularly true where, as 

here, the statute upon which plaintiffs base their claims neither 

grants them a right to review nor was designed to protect .their 

interests. 

For these reasons, this action should be dismissed. 

STATUTORY BACKGROUND 

1. Earlier Leuislative Efforts Dealina With Base Closinas. 

The closure and realignment of military installations has 

long been a subject of sharp contention between the Executive and 

Legislative Branches. ~uring the 1960's and 19701s, Members of 

Congress frequently complained that the Executive Branch had 

ordered the closure of military bases in the districts of recal- 

citrant legislators. Congress attempted to assert some measure 

of control over base closing decisions by passing bills to = 

require the Department of Defense to submit reports prior to 

closing bases. Presidents Johnson and Ford vetoed such legis- 

lation, consistent with the Executive Branch's view that its 

authority over national security affairs should generally be free 

of Congressional interference. 

In 1977, Congress passed and President Carter signed legis- 

lation that imposed numerous procedural restrictions on the 

closure of bases. Among other things, the Act required the 

Secretary to notify the Senate and House Armed Services Comrnit- 



Rep. Packard) . 
The Act required the Secretary of Defense to close and 

realign all military installations recommended for closure and 

realignment by a twelve-person Commission on Base Realignment and 

Closure established by the Secretary of Defense in May 1988. 

Pub. L. No. 100-526, 5 5  201(1), (2). The Act prohibited the 

Secretary from closing any bases unless.1) he transmitted a 

statement to the House and Senate Armed Services Committees that 

he approved the Commission's recommendations and would carry them 

out and 2) Congress failed to pass a joint resolution disapprov- 

ing of the Commissionls recommendations. Sections 202(a), 208. 

The 1988 Commission recommended that 86 installations be 

fully closed and that 59 facilities be partially closed or 

realigned. Implementation of these recommendations was antici- 

pated to save $693.6 million annually. The Secretary of Defense 

approved these recommendations and Congress did not pass a joint 

resolution disapproving them. Pursuant to 5 201(3), the recom- 

mended closures and realignments were allowed to commence between 

January 1, 1990 and September 30, 1991. 

3. Litisation Arisins From the 1988 Act. 

Not surprisingly, parties disappointed that a particular 

military base was selected for closure resorted to the courts to 

block base closures recommended by the impartial Commission and 

agreed to by the political branches of government. These law- 

suits failed to undo the results of unprecedented cooperation 

between the Congress and ~xecutive Branch in this controversial 



standing, grounds. 

4. The 1990 Base Closure and Realianment Act. 

In January 1990, Secretary of Defense Cheney departed from 

the 1988 base closure process and independently proposed the 

closure of an additional 36 military facilities. Many Members of 

Congress objected to the unilateral announcement, but recognized 

that further base closures were appropriate in light of rapidly 

changing world events and the determination that troop levels 

would decline by 25% over the next five years. See H. R. Rep. 

101-665, 10lst Cong.,.2d Sess. 341, re~rinted 1990 U.S. Code 

Cong. & Admin. News 2931, 3067 (IIH.R. Rep. 101-665"). Citing 

Secretary Cheneyls approach as the "wrong way to close basesfl# 

id. at 3067-68, and as having ##raised suspicions about the - 
integrity of the base closure selection process,I1 H. R. Conf. 

Rep. No, 101-923, lOlst Cong., 2d Sess, 705, reminted in 1990 

U.S. Code Cong. & Admin. News 3110, 3257 (IIH.R. Conf. Rep. 101- 

923"), Congress passed the Defense Base Closure and ~eali~ncent 

Act of 1990. 

Congress insisted on returning to the 1988 base closure 

procedure, maintaining that "a new base closure process will not 

be credible unless the 1988 base closure process remains invio- 

late.## H. R. Rep. No. 101-665 at 3068. The Act therefore 

continues the cooperative relationship between the Executive and 
' 

Legislative Branches started in 1988, with the help of a new 

independent Commission, in the often difficult and controversial 

task of closing unneeded military facilities. 



2903(d)(l). The Commission may change any of the Secretary's 

recommendations only if they "deviate[] substantially" from the 

force-structure plan and final criteria. Section 2903(d)(2)(B). 

Unlike the 1988 Act, the 1990 Act requires the Comptroller 

General, the head of the GAO, to analyze the Secretary's recom- 

mendations and selection process and permits the Comptroller, to 

the extent requested, t o  assist the Co~ission in its efforts. 

Section 2903 (d) (5). 

The 1990 Act further differs from the 1988 Act by requiring 

the President to review the Commission's recommendations. Sec- 

tion 2903(e). If the President disapproves of any recommenda- 

tions, the Commission is required to transmit a revised set of 

recommended closures and realignments to him. Section 

2903(e)(3). If the President does not approve of the revised 

list of recommendations, the base closing process for that year 

terminates. Section 2903 (e) (5) . 
Should the President approve the Commission's recommenda- 

tions, Congress has 45 days from the date of approval or until 

the adjournment of ~ongress:sine die, whichever is earlier, to 

pass a joint resolution (which is subject to presentment to the 

President) disapproving of the Commissionls recommendations. 

Sections 2904(b), 2908. If such a resolution is passed, the 

Secretary of Defense may not close the bases approved for  closure^ 

by the President. Section 2904(b). 

In Specter, a case remarkably similar to this one, several 

Members of Congress joined with labor unions and the state of 



major facilities recommended for closure, including Loring, where 

they were joined by the Congressional plaintiffs. The Commit- 

tee's staff reviewed the military services' methodologies and 

data used to develop their recommendations. The GAO forwarded to 

the Commission a report on the Secretary's recommendations and 

assisted in obtaining, verifying and reviewing data. 

The Commission ultimately recommended that one of the Air 

Force facilities that the Secretary recommended for closure 

remain open, but concurred with the Secretary's recommendation 

that Loring be closed. In total, the Commission recommended to 

the President that 34 bases be closed and 48 be realigned. The 

 omm mission predicted that the closures and realignments will 

result in net savings of $2.3 billion in fiscal years 1992-1997 

after one-time costs of $4.1 billion and that savings will total 

$1.5 billion annually. 

On July 10, 1991, president Bush approved the recommenda- 

tions of the Commission, which included the recommended closure 

of Loring. See 27 Weekly Comp. Pres. Doc. 930 (July 15, 1991). 

Following the President's approval, the House and Senate Armed 

Services Committees held hearings on the Commission's recommenda- 

tions. Three Commissioners testified at the hearings as did Air 

Force officials. 

On July 30, 1991, the House considered a resolution to 

disapprove the  omm mission's recommendations, sponsored by Rep. 

Olympia Snowe, one of the plaintiffs in this case, and Rep. 

Thomas Foglietta, one of the plaintiffs in Specter. 137 Cong. 



Congress recognized that subjecting the base closure 

process to judicial review at the behest of every disappointed 

Member of Congress, municipality or base employee would undermine 

the entire effort. It therefore expressly precluded judicial 

review under the 1990 Act, and established instead the joint 

resolution mechanism., See 8 2908. This device allows Congress 

to review the procedure and substance of the closure process, 

without permitting the narrow political interests of the minority 

to cripple those extensive efforts. plaintiffs' attempt to 

involve the Judicial Branch in this carefully structured process 

ignores both the expressed intent of Congress and the structure 

and objectives of the statutory scheme. The Amended Complaint 

must therefore be dismissed. 

A. Consress Has S~ecificallv Precluded Judicial Re- 
view Of The Plaintiffs1 Claims 

The plaintiffs assert that their right to judicial review 

arises from the APA, which usually provides for review of federal 

agency action. See 5 U.S.C. 0 0  702, 704, 706. However, the APA 

contains several exceptions, to that general rule, three of which 

are relevant here. First, the statute provides for review only 

of "final agency action," 5 U.S.C. O 704. As shown below, 

Congress specifically declared that the Secretary of Defense and 

the Commission recommendations challenged here do not constitute 1 

final agency action. Second, the APA does not apply at all "to 

the extent that statutes preclude judicial review," 5 U.S.C. 

5 701(a)(1), or, third, to action "committed to agency discretion 

by law, 5 U.S.C. 8 701 (a) (2) . Before considering the aerits of 
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congressional intent to preclude judicial review under the APA.19 

Id. at 1228. As that court held, the legislative history of the 

Act conclusively demonstrates that Congress intended to preclude 

judicial review. The language of the Conference Report could not 

be more explicit: 

[N]o final agency action occurs in the case of the various 
actions required-under the base closure process contained in 
this bill. These actions therefore, would not be subject to 
the rulemaking and adjudication requirements [of the APA] 
and would not be subject to judicial review. Specific 
actions which would not be subject to judicial review in- 
clude , . . the Secretary of Defense's recommendation of 
closures and realignments of military installations under 
section [2903(d), and] the decision of the President under 
section [2903 (e) 1. 

H. R. Conf. Rep. 101-923 at 3258. 

This explicit direction followed a number of other indica- 

tions in the legislative history that Congress intended to 

facilitate base closures expeditiously without permitting dissat- 

isfied parties to revisit the procedure in court. The conferees 

explained, for example, that earlier attempts at base closure had 
1 

failed in part because "closures and realignments under existing 

law . . . take a considerable period of time and involve numerous 
opportunities for challenges in court.8t H. R. Conf. Rep. 101-923 

at 3 2 ~ 7 . ~  

Further, in describing earlier attempts at base closure, the 

See Southern Rv. Co. v. Seaboard Allied Millins Cor~., 442 ' - 
U.S. 444, 459-60 (1979) (holding that legislative history sug- 
gested intent to preclude judicial review because Congress had 
removed more liberal review provisions, making changes "designed 
to avoid these disruptive consequences of judicial interferencettt 
and concluding that rejection of Congress's intent on the issue 
"would be giving 'backhanded approval8 to these very same conse- 
quencesI8) (citation omitted) . 



under the 1990 Act, it was, of course, free to create an explicit 

judicial review provision to avoid a repetition of the NFFE 

decision. It did not. In fact, Congress instead included a new 

and express intention to preclude judicial review in the October 

1990 Conference Report, just a few months after the D.C. Cir- 

cuit's decision. As the Court in Block also held, intent.to 

preclude review "may also be inferred from contemporaneous 

judicial construction barring review and Congressional acquies- 

cence in it . . . or from the collective import of legislative 
and judicial history behind a particular ~ t a t u t e . ~  467 U.S. at 

349 (citations omitted). Congress did not merely acquiesce in 

the NFFE court's conclusion that most base closure decisions are 

not subject to review, but went even further, banning review al- 

together, to make clear that the federal courts simply are not 

the forum in which objections to the closure process are to be 

resol~ed.~ The definitive expression of Congressional intent in 

the Conference Report here is dispositive, and the plaintiffst. 

claims simply are not subject to judicial review. 

Other cases have frequently relied on much less explicit 
legislative history in holding judicial review to be precluded. 
For example, in Morris v. Gressette, 432 U.S. 491 (1977), plain- 
tiffs challenged the Attorney General's failure to object to 
south Carolina's amendment of its-voting laws under a statutory 
procedure requiring federal wpreclearancew of such amendments. 
The Court noted that the legislative history did not expressly 
address the review issue, but nonetheless held that Congress had 
not intended to permit judicial review because that history 
indicated that Congress had intended the preclearance process to 
move speedily. Id. at 503-04; see also Wheaton Industries v. 
EPA, 781 F.2d 354 (3d ~ i r .  1986) (holding judicial review pre- 
p 

cluded where legislative history mentioned only generally that 
delay could be harmful). 



delicate balance. There the court held that the Presidential 

Records Act, 44 U.S.C. 5 2201, & sea. ("PRAW), precluded judi- 
cial review of the President's decision to dispose of certain 

documents. Although the legislative history was unclear, the 

court explained, the Act represented a careful political com- 

promise between the desire to preserve Presidential records for 

later public access, and the separation'of powers concern with 

interfering in the President's day-to-day business. Id. at 290. 

In a scheme quite similar to the joint resolution of disap- 

proval in the Act, the PRA required the President to notify the 

Archivist of the United States before destroying documents. The 

Archivist would then report to Congress, which could enact 

legislation to protect the specific documents if it chose. The 

court concluded that "permitting judicial review of the Presi- 

dent's compliance with the PRA would upset the intricate statu- 

tory scheme Congress carefully drafted to keep in equipoise 
a 

important competing political and constitutional concerns." - Id. 

The court therefore held that the PRA impliedly precluded review 

under 5 U . S . C .  4 701 (a) (1). ' 

The joint resolution of disapproval mechanism in the Base 

Closure Act serves the same purpose: it gives Congress the power 

to review Executive Branch decisions, but balances that power 

against other important interests. Judicial intervention simply 

has no role in that statutory scheme. Here, as in Banzhaf v. 

Smith, 737 F.2d 1167, 1169 (D.C. Cir. 1984), 

[tlhe lack of any authorization for . . . review at the 
behest of members of the public, when viewed in the context 



place. And, although the APA often provides a basis for review 

of executive action, plaintiffs as a practical matter seek a 

declaratory judgment overturning decisions of both the President 

and the Legislative   ranch.^ Such sweeping claims of judicial 

authority to consider these issues founder not only on contrary 

Congressional intent, but also on the fundamental separation-of- 

powers principles embodied in the political question doctrine. 

Baker v. Carr, 369 U.S. 186, 210 (1962); Specter, 777 F. Supp. at 

This doctrine recognizes that "a court [must] not immerse 

itself in a political matter which is principally in the dominion 

of a political branch of government." McIntvre v. OINeill, 603 

F. Supp. 1053, 1059 (D.D.C. 1985). In Baker, the Court listed 

six factors that characterize political questions: 

Prominent on the surface of any case held to involve a 
political question is found a textually demonstrable con- 
stitutional commitment of the issue to a coordinate politi- 
cal department; or a lack of judicially discoverable and 
manageable standards for resolving it; or the impossibflity 
of deciding without an initial policy determination of a 
kind clearly for nonjudicial discretion; or the impossibili- 
ty of a court's undertaking independent resolution without 
expressing lack of respect due coordinate branches of gov- 
ernment; or an unusual need for unquestioning adherence to a 
political decision already made; or the potentiality of 
embarrassment from multifarious pronouncements by various 
departments on one question. 

369 U. S. at 217. The presence of ' any one of these factors is 

sufficient to render an issue nonjusticiable. Barklev v. 

Indeed, the APA expressly does not extend so far as to 
permit review of actions taken by Congress. See 5 U.S.C. 
8 701(b)(l)(A). The plaintiffs1 disregard for Congress's deci- 
sion effectively seeks judicial review of a legislative determi- 
nation that the APA expressly forbids. 



for that of the [President], the House Committee, and the House 

of Representatives. This the Court cannot and should not do." 

Barklev, 624 F. Supp. at 668. 

As explained m, after the President transmitted his 
approval of the Commissionls proposals on July 10, 1991, both the 

House and Senate Armed Services committees immediately began 

hearings on the Commission's procedures, including testimony from 

three Commissioners. After considering this evidence, the House 

Subcommittee voted 17-2, and the full Committee voted 45-8, to 

uphold the President's decision. The Senate Committee also voted 

17-3 in favor of the President. Finally, on July 30, 1991, the 

House voted 364-60 to reject the resolution of disapproval. 

Several of those on the losing side of that vote are now 

before the Court as plaintiffs, demanding that the judiciary do 

what Congress chose not to do. This case does not present a 

typical claim that an executive agency has misinterpreted a 

statute or ignored Congressional intent; here, Congress speCifi- 

cally considered the allegations that the Air Force and the 

Commission had violated the,.statute and decided not to overturn 

those actions. The Court could not possibly accept the plain- 

tiffs1 invitation to take a second bite at that apple without 

questioning the express decision of the political branches of 

government, to which the Constitution expressly commits the 

substance and procedure of military organization. 

Even if the plaintiffs could successfully characterize their 

claim as a simple exercise in statutory construction, "a matter 



misjudged Loring1s "strategic valuen based on its "proximity to 

all potential conflict areas east of the United States." Amended 

Complaint q 64(g). They also claim that the Air Force considered 

inaccurate data concerning the cost to upgrade Loring's facili- 

ties and miscounted the square footage of available ramp space. 

See id. ( 64. But the assessment of Loring1s military value and 

the relative importance of the other factors plaintiffs cite are 

precisely the sort of discretionary assessments that the APA 

commits to the Secretary of Defense. All of the eight criteria 

established under the.Act are overwhelmingly judgmental, and the 

facts can only be measured against those'criteria through the 

lens of military expertise and practical experience. 

Judicial review of such assessments is particularly inap- 

propriate, because they rely on judgments requiring experience 

and expertise that the courts do not share: 

it is difficult to conceive of an area of governmental 
activity in which the courts have less competence. Thc 
complex, subtle, and professional decisions as to the compo- 
sition, training, equipping, and control of a military 
judgments, subject always to civilian control of the Legis- 
lative and Executive Branches. 

Gillisan v. Morsan, 413 U.S. 1, 10 (1973) (emphasis omitted). 

The selection of recommendations for closure was therefore 

committed to the discretion of the Commission and the Air Force, 

and is not subject to judicial review. 

11. THIS ACTION SHOULD BE DISMISSED FOR LACK OF SUBJECT 
MATTER JURISDICTION 

Each plaintiff in this case contends that the Air Force and 

the Base Closure Commission formulated their recommendations to 



well established that Governors and cities8 have no standing as 

parens ~atriae to sue the federal government or a federal instru- 

mentality. Illinois, 726 F. Supp. at 222-23; Baxlev v. Rutland, 

409 F. Supp. 1249, 1257 (M.D. Ala. 1976) (three judge court). 

Since the landmark Supreme Court case of Massachusetts v. Mellon, 

262 U.S. 447, 486-87 (1923), it has been established that,' in 

suits against the federal government over rights and benefits 

flowing from federal legislation, states may not sue in a parens 

patriae capacity because it is the federal, not the state, 

government which is sovereign in the relation of its citizens to 

the federal government. 

This venerable rule has withstood the test of time. The 

Supreme Court has repeatedly reaffirmed its vitalityIg and, as 

recently as 1982, the Court cited Mellon with approval and flatly 

stated that I1[a] State does not have standing as parens ~atriae 

to bring an action against the Federal Government." Alfred L. 

f ,  458 U.S. 592, 6<0 

Even if the defendant's were not federal officials or 
instrumentalities, cities and towns cannot sue as parens ~atriae 
on behalf of their residents because their powers are derivative 
of the state and not sovereign. See Citv of Hartford v. Towns of 
Glastonburv, 561 F.2d 1032, 1047 (2d Cir. 1976) (Meskill, J., 
dissenting), cert. denied, 434 U.S. 1034 (1978); 
district Vehicle Air Pollution M.D.L. No. 31, 481 F.2d 122, 131 
(9th Cir.), cert. denied sub nom. Morffan v. Automobile Mfrs. 
Assln., 414 U.S. 1045 (1973); Prince Georaels County v. Levi, 79 
F.R.D. 1, 4 (D. Md. 1977). For the remainder of this discussion, 
therefore, we discuss only state-initiated parens ~atriae suits. 

See South Carolina v. Katzenbach, 383 U.S. 301, 324 - 
(1966); Georqia v. Pennsylvania R. Co.. 324 U.S. 439, 446-47 
(1945); Jones ex rel. Louisiana v. Bowles, 322 U.S. 707 .(1944); 
Florida v. Mellon, 273 U.S. 12, 18 (1927). 



by the federal government, it is the federal rather than the 

state government which serves as the parens ~atriae to the 

beneficiaries. See State of Georsia v. Pennsylvania R. Co., 324 

U.S. 437, 446 (1945) ("the United States, not the State, repre- 

sents the citizens as parens patriae in their relations to the 

federal governmentw): Commonwealth of Pennsvlvania, 533 ~.'2d at 

676-77; Walters, 660 F. Supp. at 1233. 'For the states to seek to 

interfere in that relationship presents serious federalism 

concerns. This rationale applies with particular force here, as 

the state and city plaintiffs seek to enjoin implementation of 

the federal government's determination to close a military 

facility, a decision indisputably within the exclusive constitu- 

tional province of the federal authority over matters of national 

defense . 
2. The State and City Plaintiffs Lack Standing 

in Their Proprietary Capacities. 

The Amended Complaint hints that the Governor and the eties 

and towns also sue in their proprietary capacities. The plain- 

tiffs claim that the closing.of Loring will reduce income and 

increase unemployment in the area. Amended Complaint q 64(h). 

Plaintiffs do not allege that the State of Maine, the Governor or 

the cities themselves will be injured by the closing, but only 

that their citizens will be. Even if these plaintiffs expressly , 

alleged that the closing would result in lost tax revenue or 

greater social service spending, they would nevertheless lack 

standing in their proprietary capacities. 

Article I11 of the Constitution dictates that a plaintiff 
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First, even assuming that these plaintiffs had claimed that the 

closing of Loring would cause them financial injury in the form 

of decreased tax revenues and increased social service spending, 

any such injury is not one to the state state, or city 

city, but to their taxpayers." 

In Illinois, the state argued that closure of the bases 

would result in a loss of state tax revenue, loss of federal 

funds and increased state spending on social programs. Even if 

these injuries would occur, the court explained, "lilt is the 

citizens and taxpayers of Illinois that will suffer if this comes 

about, not the state as a state." Illinois, 726 F. Supp. at 225. 

Following Iowa ex rel. Miller v. Block, 771 F.2d 347 (8th Cir. 

1985), and Commonwealth of Pennsylvania v. K l e ~ ~ e ,  533 F.2d 668 

(D.C. Cir, 1976), the Court held both that Illinois had not 

alleged an injury in fact to itself, thereby failing to satisfy 

Article 111's requirements, and that the state merely asserted 

l1 Any such claim of financial injury would necessarily be 
conjectural, and be insufficient to establish injury in fact. In 
Illinois, for example, the state produced a study concluding that 
the base closure would costtthe state nearly $250 million. See 
Illinois, 726 F. Supp. at 223. Nonetheless, the Court held that 
I1[t]hese are not the types of real and immediate injuries or 
threats of injuries that will confer standing on a plaintiff. 
The injuries alleged by Plaintiff are merely conjectural and 
spe~ulative.~~ - Id. at 225. Furthermore, the Court in Illinois 
noted that the 1988 Base Closing Act provided for economic 
adjustment assistance to affected communities which would allevi- 
ate economic injuries. Id. The 1990 Act similarly provides for ' 
such assistance. Section 2905(a)(l)(B). For these reasons, the 
court in Illinois held that the state failed to satisfy the 
injury in fact requirement to establish standing. Signifi- 
cantly, the court reached this conclusion before the Supreme 
Court announced an even more rigorous standard, requiring that a 
threatened injury be "certainly impendingtt to constitute injury 
in fact. Whitmore, 110 S. Ct. at 1724-25 (citation omitted). 



The Court further observed that the purpose of the Act was to 

facilitate the closure or realignment of unneeded military 

facilities and concluded that the state's interest in keeping 

home bases open was antithetical to the purpose of the Act. Id. 

If anything, the case against the Governor or the cities 

satisfying the zone of interests test is stronger here than in 

Illinois. As with the 1988 Act, in enacting the 1990 Act, 

Congress acknowledged the need to close military bases despite 

the economic dislocations that might cause. See H.R. Rep. No. 

101-665 at 3067. In fact, Congress insisted on recreating the 

1988 process for closing bases "in the face of numerous attempts 

to undermine it." - Id. at 3068. Congress recognized that litiga- 

tion is one approach used to derail the closures chosen by the 

political branches of government. As a result, unlike in 1988, 

Congress in 1990 expressly stated its belief that military 

determinations, such as the Secretary of Defensels closure 

recommendations, were not subject to judicial review. H. ~Gnf. 

Rep. No. 101-923 at 3258. 

Congressv continuing efforts to craft a method to accomplish 

the often unpopular closure of military bases, and its express 

view that the closure determinations be immune from review, 

reflect its clear judgment that bases found unneeded should be 

finally closed. The interests of parties, such as the state and * 

city plaintiffs here, to keep their home bases open, despite the 

President's determination to close them and Congress1 acceptance 

of this military judgment, plainly fall outside the interests 



1 

fact, pleading only their names, positions and office and home 

addresses, Amended Complaint, 98 1-2, 4, a grossly inadequate 

demonstration of their entitlement to be heard in federal court. 

These congressional plaintiffs could not show a cognizable 

injury in fact in this context in any event. It is well-es- 

tablished that a congressional plaintiff must not only plead a 

"specific and cognizablew injury in fact, but also one arising 

from an interest "positively identified by the Constitution." 

United Presbvterian Church v. Reaaan, 738 F.2d 1375, 1381 (D.C. 

Cir. 1984) (quoting Moore, 733 F.2d at 951). See also Southern 

Christian Leadership Conf. v. Kellev, 747 F.2d 777, 780 (D.C. 

Cir. 1984). Thus, for example, courts have dismissed, for lack 

of standing, claims by legislators that allegedly unlawful 

Executive Branch action diminished their legislative effective- 

ness. Chiles, 865 F.2d at 1205-06; United Presbyterian Church, 

738 F.2d at 1381-82; Harrinaton, 553 F.2d at 211-12. Courts have 
s' 

also rejected claims that the improper execution of laws by the 

Executive Branch causes legislators injury in fact. See American 

Federation of Govlt ~rn~lovees v. Pierce, 697 F.2d 303, 305 (D.C. 

Cir. 1982); Harrinaton, 553 F.2d at 213-14. "Once a law is 

passed . . . Congresst interest in its enforcement is no more 
than that of the average citizen." Ameron. Inc. v. U.S. Armv 

Corps of Enaineers, 787 F.2d 875, 888 (3d Cir. 1986). 

Courts have found congressional plaintiffs to have standing 

only where the claim of injury stems from a "distortion of the 

process by which a bill becomes a law," Moore, 733 F.2d.at 952, 



C. The Save Lorina Committee and Plaintiff Haines Lack 
Standina. 

The Save Loring Committee describes itself as a collection 

of individuals and corporations who expect to suffer economically 

when Loring is closed. &g Amended Complaint Q 15. Neither the 

Committee nor its Chairman, Paul D. Haines, has standing t,o 

challenge the implementation of a federal statute by the Execu- 

tive Branch because their claims are merely abstract and general- 

ized grievances felt in common by all citizens concerned about 

the "conduct of government." Schlesinaer v. Reservists to Stow 

the War, 418 U.S. 208, 218 (1974); see Allen, 468 U.S. at 754; 

Farsaci v. Bush, 755 F. Supp. 22 (D. Me. 1991). Neither this 

organization nor its members has any distinct or personal stake 

in the outcome of this case, and therefore "do not meet the 

Supreme Court's long-held requirement that Plaintiff's injury be 

'peculiar to himself, as distinguished from the great body of his 

fellow  citizen^.^" Farsaci, 755 F. Supp. at 24 (quoting TvLer v. 

Judaes of Court of ~esistration, 179 U.S. 405, 405 (1900)); see 

also Frissel v. Rizzo, 597 7 ~ 2 d  840, 844 (3d Cir.), cert. denied, 

444 U.S. 841 (1979); Finch v. Mississi~wi State Medical Assln, 

Inc., 585 F.2d 765, 773-75 (5th ~ i r .  1978). These plaintiffs 

also fall outside the zone of interests protected by the Act, as 

explained in the following section. 

D. The Union Plaintiffs Lack Standing to Bring Their 
Claims. 

The union plaintiff, which serves as collective bargaining 

representative for some of the workers at Loring, and its presi- 



Express Statutes to permit private couriers to engage in interna- 

tional remailing. The union's interest was to protect the jobs 

of their members. The Court held, however, that Congress1 

purpose in enacting the Private Express Statutes was not to 

protect jobs, but to ensure sufficient postal income to provide 

adequate service to the nation. Air Courier, 111 S. Ct. at 919- 

20. See also National Federation of Federal E ~ D ~ o v ~ ~ s  v. Chenev, 

883 F.2d 1038 (D.C. Cir. 1989) (union lacks standing to challenge 

decision to contract out services provided by employees on Army 

base because employees were not within zone of interests of 

statutes authorizing OMB to establish cost comparison proce- 

dures), cert. denied, 110 S. Ct. 3214 (1990). Thus, plaintiffs1 

challenge was dismissed for lack of standing. 

This case is considerably stronger than Air Courier. Here, 

protection of union jobs is not simply absent from the list of 

interests Congress sought to protect in enacting the Act; it is 
* 

in fact antithetical to these interests. The purpose of the 

legislation was to create a mechanism to close military bases no 

longer needed in light of a"diminished military threat abroad. 

See H. Rep. 101-510 at 3067. On the floor of the house, Rep. - 
Foglietta correctly captured the purpose of the Act: 

The bill adopts a logical, fair, and nonpolitical plan for 
deciding how to close domestic military bases. And, make no, 
mistake about it, we should close domestic military bases. 

136 Cong. Rec. H7459 (daily ed. Sept. 12, 1990) (statement of 



Members of Congress were acutely aware of the impact that 
such closures would have on the economy of communities that 
surround these bases and the significant job loss that would 
occur. Plaintiffs' interests are clearly inconsistent with 
the purposes of the Closure Act. Congress' fundamental 
objective was to save revenue and to create a more efficient 
base structure. Plaintiffs can point to nothing in the 
language of the Act or its legislative history that suggests 
that Congress contemplated the protection of federal employ- 
ees or contractors. 

NFFE, 727 F. Supp. at -22. - 
The 1990 Act plainly has the same purpose as the 1988 Act. 

See H.R. Rep. No. 101-665 ("The committee has assiduously pro- - 
tected the 1988 base closure process in the face of numerous 

attempts to undermine it."). As in the 1988 Act reviewed in 

NFFE, the 1990 Act establishes a process for the closure of - 
military bases, notwithstanding the attendant loss of employment. 

Plaintiffs' desire to keep Loring open, despite the determination 

of the President and acceptance of that decision by Congress, is 

inconsistent with the purpose of the 1990 Act. Plaintiffs 

therefore fail the zone of interests test. * 

2 .  The Union Plaintiffs Lack Standing to Bring 
Any Claim Because Their Asserted Injury Is 
Not Fairly Traceable to the Actions of Defen- 
dants. ' 

As noted, Article I11 "imposes [the] fairly strict require- 

ment[]" that the plaintiffs demonstrate "a causal connection 

between the injury and the complained-of acts." Munoz-Mendoza v. 

Pierce, 711 F.2d 421, 424 (1st Cir. 1983): Valley Forse, 454 * 

U.S. at 472. Of importance.here is the Supreme Court's admoni- 

tion that plaintiffs must show that the alleged injury is trace- 

able to the defendant, and not caused by "the independent action 



Here, the union plaintiffs claim injury from a future loss 

of employment occasioned by the closure of Loring. As in Simon, 

however, plaintiffs here cannot argue that actions taken by the 

defendants directly caused their asserted injuries. The Air 

Force, Secretary of Defense and Commission are not vested with 

final base closing authority. Rather, the Act charged the 

defendants only with recommending closures and realignments. The 

Act empowered the President to accept or reject these recommenda- 

tions in whole or in part. Section 2903(e). It was the Presi- 

dent's decision to approve the Commission's recommendations and 

the Congress' acceptance of that determination, not some prede- 

cisional suggestions, which will result in the closure of Loring. 

The District Court for the District of Columbia recently 

observed that "[tlhe mere possibility that causation is present 

is not enough; the presence of an indewendent variable between 

either the harm and the relief or the harm and the conduct makes 

causation sufficiently tenuous that standing should be denigd." 

Coker v. Bowen, 715 F. Supp. 383, 388 (D.D.C. 1989) (emphasis in 

original). Here, both the president and the Congress stood 

between the defendants' conduct and plaintiffs1 asserted in- 

juries. What effect the defendants' actions challenged here had 

on the President 's and Congress1 independent review of the 

Commission's recommendations is a matter of pure conjecture. 
1 

(low income residents lack standing to challenge town's restric- 
tive zoning ordinance because they failed to demonstrate that 
their inability to find housing in the town was caused by the 
ordinance rather than economic conditions). 
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PRELIMINARY STATEMENT 

BY their motion to dismiss, defendants seek to close Loring 

Air Force Base ("Loring") by totally immunizing their brazen 

disregard of procedural statutory mandates from any judicial 

review whatsoever. In particular, they argue that this court is 

disabled from even considering the integrity,of the base closure 

process in this instance because judicial review is precluded by 

(1) the Defense Base Closure and Realignment Act of 1990 (the 

*IBase Closure Acttt or the "1990 Actu1) itself, (2) the political 

question doctrine, and (3) plaintiffs' lack of standing. As the 

following discussion will indicate, each of defendants1 

arguments is without merit. 

The law is well settled that even in the face of statutory 

language emresslv precluding judicial review -- language that 
is conspicuously absent from the Base Closure Act -- a federal 
court has jurisdiction to review claims of procedural 

irregularities. Defendants1 contention that separation-of- 

powers concerns are implicated in this matter is also 

demonstrably erroneous because federal courts routinely review 

agency action to ensure adherence to statutory mandates. 

Likewise, defendants attack on plaintiffs standing is 

factually insupportable and foreclosed by an abundance of case 
I 

law. 

In short, this court's historical mandate to scrutinize the 

procedural regularity of the actions of federal administrative 



agencies cannot be defeated by defendants1 groundless claims of 

immunity from any judicial review for even the most intentional 

and flagrant violations of congressionally mandated procedural 

safeguards. Nothing in the Base Closure Act, its legislative 

history, or the doctrine of separation-of-powers allows the 

defendants -- charged with carrying out the express mandates of 
the Base Closure Act in a fair manner -- to make such a mockery 
of the process. In a democratic republic historically protected 

by an independent federal judiciary, any other result is 

unthinkable. 

FACTUAL BACKGROUND 

Plaintiffs do not disagree with Congress and the President 

that military bases must be closed and realigned, and the only 

judicial review sought by plaintiffs in this case is a scrutiny 

of defendants1 failure to obey the procedural mandates of the 

Base Closure Act that resulted in the decision to close Loring. 

It is ironic that the exact procedural deficiencies being 

charged here not only pervaded prior base closure processes but 

also provoked enactment of the 1990 Act. The procedural 

inequities of the earlier base closure process became manifest 

after a twelve-member Base Closure Commission, acting under 

authority of the 1988 Defense Authorization Amendments and Base 

Closure and Realignment Act, Pub. L. No. 100-526, 102 Stat. 2623 

(1988), summarily concluded that 145 military installations 



should be closed or realigned. These recommendations were 

strongly criticized as unfair by members of Congress and the 

public primarily because the base closure process had not been 

sufficiently open to public scrutiny. Congressional critics 

also charged that faulty data had been used to arrive at the 

final closure recommendations and that the General Accounting 

Office ("GAOn) should have reviewed the data considered by the 

1988 Commission. 

Close on the heels of the questionable recommendations of 

the 1988  omm mission, the Department of Defense independently 

announced a proposal to close thirty-six additional military 

installations in the United States. Congress recognized that 

"the list of bases for study transmitted by Secretary Cheney on 

January 29, 1990, raised suspicions about the integrity of the 

base closure selection process." H.R. Conf. Rep. No. 923, lolst 

Cong., 2d Sess. 705, reminted in 1990 U.S. Code Cong. & Admin. 

News 3110, 3257. In November of 1990, to rectify the procedural 

inequities of the 1988 Act and to nullify the Department of 

Defense's January list of proposed closures, Congress enacted 

the Base Closure Act. 

The genesis, structure, and objectives of the 1990 Act 

confirm a congressional commitment to ensure the procedural 

integrity and fairness of the base closure process. The 

declared purpose of the Base Closure Act "is to provide a fair 

process that will result in the timely closure and realignment 



of military installations inside the United States." Pub. L. 

No. 101-510, 5 2901(b), 104 Stat. 1808, 1808 (1990) (emphasis 

added). To this end, the 1990 Act provides numerous procedural 

safeguards that were absent from the 1988 Act, including, among 

others, the requirements that all meetings be "open to the 

publicw except where classified information is being discussed, 

id. 5 2902(e)(2)(A); that a six-year force structure plan be 

developed and that "final criteriaw for making closure and 

realignment determinations be developed, published, and even- 

handedly applied, id. 5 2903 (b) (2) (A) and (c) , 104 Stat. at 

1811; that the Secretary of Defense consider all military 

installations wequallynf for closure or realignment, j& g 

2903(c)(3); that the Secretary "make available to the Commission 

and the Comptroller General of the United States all information 

used by the Department in making its recommendations to the 

Commission for closures and realignments, id. § 2903 (c) (4) ; that 

the Commission hold public hearings on the recommendations of 

the Secretary of Defense, id. 2903(d) (1) ; and that the 

Comptroller General and Secretary review and analyze the 

recommendations and selection process. Id. 5 2903(d)(5)(A) and 

(B) , 104 Stat. at 1812. 

Defendants admit that these procedures are expressly 

required by the Base Closure Act. See Defendants' Memorandum at 

9-10. They must also admit for purposes of their motion to 

dismiss pursuant to Fed. R. Civ. P. 12(b) that they 



intentionally disregarded them. Nevertheless, defendants 

maintain that there is no judicial review of their blatant 

refusal to obey the clear statutory mandates of the Base Closure 

Act. Contrary to their contentions, in light of the genesis, 

purpose, and nature of this procedurally oriented statute, this 

court clearly has jurisdiction to review the integrity of the 

base closure process. 

ARGUMENT 

Defendants ask the court to dismiss plaintiffs1 amended 

verified complaint under Rule 12(b)(6) of the Federal Rules of 

Civil Procedure for failure to state a claim upon which relief 

can be granted and under Rule 12(b)(1) for lack of standing. 

Because defendantst motion seeks dismissal under Rule 12(b), the 

grounds for dismissal must be clear on the face of the pleadings 

alone. Aldahonda-Rivera v. Parke Davis Co., 882 F.2d 590, 592 

(1st Cir. 1989). That is not the case here. 

Furthermore, in ruling on defendants' motion made pursuant 

to Rule 1 2 ( b ) ( 6 ) ,  the court must accept plaintiffs* allegations 

as true and view the facts contained in the compleint in the 

light most favorable to plaintiffs. &g Citv Cab Co. v. 

Edwards, 745 F. Supp. 757, 759 (D. Me. 1990). " ' [ A ]  complaint 

should not be dismissed for failure to state a claim unless it ' 

appears bevond doubt that the plaintiff can prove no set of 

facts in support of his claim which would entitle him to 



relief.'" Id. (quoting Conlev v. Gibson, 355 U.S. 41, 45-46 

(1957) ) (emphasis added) . Rather, dismissal under Rule 12 (b) (6) 

is limited to those rare instances where it is certain that no 

relief could be granted under any set of facts that could be 

proved. parper v. Cserr, 544 F.2d 1121, 1122 (1st ~ i r .  1976). 

  he burden of showing that no claim has been stated is ciearly 

on defendants, and the court's task in this instance is 

necessarily a limited one, the only issue being whether 

plaintiffs are entitled to offer evidence in support of their 

claims. See Scheuer v. Rhodes, 416 U.S. 232, 236 (1974). 

Because defendants have failed to carry their burden, the court 

must deny their motion to dismiss made pursuant to Rule 

1 2  (b) (6) 

The standard to be applied in the case of defendants' motion 

made pursuant to Rule 12(b)(l) is not dissimilar. "For purposes 

of ruling on a motion to dismiss for want of standing, both the 

trial and reviewing courts must accept cs true all material 

allegations of the complaint, and must construe the complaint in 

favor of the complaining party." Warth v. Seldin, 422 U.S. 490, 

501 (1975); accord Gladstone. Recltors v. Villaae of Bellwood, 

441 U.S. 91, 109 (1979). Under this standard, too, defendants' 

motion is clearly deficient and must be denied. 



I. DEFENDANTS' BOLD DISREGARD OF THE PROCEDURAL 
REQUIREMENTS OF THE BASE CLOSURE ACT ARE SUBJECT TO 
JUDICIAL REVIEW. 

It is axiomatic that "judicial review of a final agency 

action by an aggrieved person will not be cut off unless there 

is persuasive reason to believe that such was the purpose of 

Congress." A & ,  387 U.S. 136, 140 

(1967); accord Travnor v. Turnaae, 485 U.S. 535, 542 (1988). In 

recognition of this principle, the Administrative Procedure Act 

("APAW), 5 U.S.C.A. 5 5  701-706 (West 1977), establishes a strong 

presumption of reviewability. 

The Supreme Court has elaborated on this theme by holding 

that the APA's "'generous review provisions* must be given a 

'hospitablet interpretation" and that "only upon a showing of 

'clear and convincing evidencet of a contrary legislative intent 

should the courts restrict access to judicial review." Abbott 

5aboratories v. Gardner, 387 U.S. at 141 (citations omitted); 

accord Travnor v. Turnaue, 485 U.S. at 542; Bowen v. Michiuan 

Acad. of Familv Phvsicians, 476 U.S. 667, 671 (1986); Citizens 

to Preserve Overton Park, Inc. v. Volbe, 401 U.S. 402, 410 

(1971). As the Court explained in Bowen, "[w]e ordinarily 

presume that Congress intends the executive to obey its 

statutory commands and, accordingly, that it expects the courts 

to grant relief when an executive agency violates such a 

command." Bowen v. Michiaan Acad. of Familv Physicians, 476 

U.S. at 681. The "clear and convincing evidencew standard at 



the very least serves as "a useful reminder to courts that, 

where substantial doubt about the conaressional intent exists, 

the aeneral wresumwtion favorina judicial review of 

administrative action is controllinq." Block v. community 

yutrition Inst., 467 U.S. 340, 350-51 (1984) (emphasis added). 

For these reasons, defendants bear a heavy burden of 

demonstrating that their actions are immune from any judicial 

review whatsoever. 

Section 702 of the APA provides that "[a] person suffering 

legal wrong because of agency action, or adversely affected or 

aggrieved by agency action within the meaning of a relevant 

statute, is entitled to judicial review thereof.t1 5 U.S.C.A. 

5 702. This broad grant of the right to judicial review of 

agency action is limited only to the extent that the relevant 

statute precludes such review or the agency action is committed 

to agency discretion by law. Id. I 701(a). Both of these 

exceptions are to be read narrowly. Travnor v. Turnase, 485 

U.S. at 542; Bowen v. Michiaan Acad. of Familv Phvsicians, 476 

U.S. at 671; Heckler v. Chanev, 470 U.S. 821, 829 (1984); Abbott 

Laboratories v. Gardner, 387 U.S. at 140-41; Doe v. Casey, 796 

F.2d 1508, 1513-14 (D.C. Cir. 1986), cert. denied, 487 U.S. 1223 

(1988) ("In the decades of litigation over the scope of these 

two grounds for preclusion, the Supreme Court and this court 

have emphasized in the strongest terms that preclusion is the 

rare exception and certainly not the norm."); Florida Dewtt of 

Business Resulation v. Department of Interior, 768 F.2d 1248, 

1255 (11th Cir. 1985), cert. denied, 475 U.S. 1011 (1986). 



Defendants do not challenge -- nor can they -- that the APA 
specifically provides for the review of agency action to 

determine whether the agency has complied with statutory 

mandates and statutorily prescribed procedures. Section 706 of 

the APA authorizes the reviewing court to set aside agency 

action that is 

(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with 
law; [or] . . . . 
(D) without observance of procedure reauired 
bv law. 

5 U.S.C.A. 5 706(2) (emphasis added). Because the actions of 

defendants herein were plainly "not in accordance with lawu and 

"without observance of procedure required by law," the need for 

and appropriateness of judicial review is manifest. 

Moreover, with regard to allegations of procedural 

deficiencies in agency action of the kind involved in this case, 

it is well settled that a reviewing court must carefully examine 

the challenged actions "to determine independently that the 

[algency has not acted unfairly or in disregard of . . . 
statutorily prescribed procedures." Neturel Resources Defense 

Council. Inc. v. EPA, (3d Cir. cert . 
denied, 479 U.S. 1084 (1987). Just as importantly, this court 

must invalidate agency actions that, like those at issue here, 

are inconsistent with a statutory mandate or that frustrate a 

statutory policy. Bureau of Alcohol. Tobacco & Firearms v. 

FLRA, 464 U.S. 89, 97 (1983). In this regard, the Court of 



Appeals for the District of Columbia Circuit has recognized a 

reviewing court's duty to scrutinize closely agency action that 

is alleged to violate statutorily prescribed procedures: 

Even more so than our review of EPAts 
statutory interpretations, our review of its 
procedural integrity in promulgating the 
regulations before us is the product of our 
independent judgment, and our main reliance in 
ensuring that, despite its broad discretion, 
the Agency has not acted unfairly or in 
disregard of the statutorily prescribed 
procedures. Our assertion of judicial 
independence in carrvina out the ~rocedural 
as~ect of the review function derives from this 
countrv's historical reliance on the courts as 
the ex~onents of brocedural fairness. 

Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1027 (D.C. Cir. 1978) 

(emphasis added) (citations omitted); see also Natural Resources 

Defense Council, Inc. v. SEC, 606 F.2d 1031, 1048 (D.C. Cir. 

1979) (flOur review of an agency's procedural compliance with 

statutory norms is an exacting one."). Because the flawed 

process that resulted in defendants' recommendations to close 

Loring could hardly have been more unfair or have departed by a 

wider margin from the procedures prescribed by the Base closure 

~ c t ,  it manifestly is within the competence of this court to 

review the integrity of that process and declare its results 

void insofar as Loring is concerned. 

A. r w  
of Defendants' Violations of the Procedures Mandated bv 
i. 

By refusing to understand that plaintiffs do not challenge 

the substantive merits of any discretionary administrative 



decision making, defendants attempt to focus this courtts 

attention on the wrong issue. a Defendants' Memorandum at 13- 
14. Defendants have failed to cite a single case holding that 

judicial review of an agency's failure to follow statutory 

procedures or their own procedures can be precluded under 

section 701(a) of the APA. In fact, the 1aw.i~ directly to the 

contrary. The Supreme Court has made clear in respect to 

preclusion of review under the APA that "Congress did not set 

agencies free to disregard legislative direction in the 

statutory scheme that the agency administers." Heckler v. 

Chaney, 4 7 0  U.S. at 8 3 3 .  Rather, "lilt may be presumed that 

Congress does not intend administrative agencies, agents of 

Congresst own creation, to ignore clear jurisdictional, 

regulatory, statutory or constitutional commands." Id. at 839 

(Brennan, J., concurring); see also Electricities of N.C., Inc. 

v. Southeastern Power Admin., 774 F.2d 1262, 1267 (4th Cir. 

1985) ("For example, an agency decision that violates a 

statutory or constitutional command . . . is not immune from 
judicial review even when a lawful exercise of an agency's 

discretion has that immunity.I1); East Oakland-Fruitvale Plannina 

Council v. Rumsfeld, 471 F.2d 5 2 4 ,  5 3 4  (9th Cir. 1972) (Where a 

statute imposes a number of limitations upon the scope of an 

agency's discretion and the manner in which it is to be 

exercised, those limitations "may be effectively enforced 

through judicial review without undue interference with the 

administrative process."). 



Moreover, federal courts have consistently held that 

judicial review is available for procedural violations by an 

agency, notwithstanding a statute's express withdrawal of 

jurisdiction. E.a., First Fed. Sav. & Loan Asstn v. Casari, 667 

F.2d 734, 739-40 (8th Cir. 1982), cert. denied, 458 U.S. 1106 

(1982); Hollinasworth v. Harris, 608 F.2d l0,26, 1027 (5th Cir. 

1979) ; Graham v. Caston, 568 F.2d 1092, 1097 (5th Cir. 1978). 

In Graham, for example, the court allowed judicial review of the 

failure of the Secretary of Housing and Urban Development 

("HUDn) to adhere to statutorily prescribed procedural 

requirements despite the fact that the relevant statute provided 

that the Secretary's decision was "final and conclusivew and 

"not subject to judicial review." Graham v. Caston, 568 F.2d at 

1096. The court held that in spite of this express statutory 

directive precluding review, the Secretary's departure from 

statutory authority and HUDts own procedures were nevertheless 

subject to judicial review: "Jf an administrative official 

clearly de~arts from statutory authoritv, the administrative 

action is subiect to judicial review even thoush a 

jurisdictional withdrawal statute is otherwise a~~licable. 

Likewise, iudicial review is available where the administrative 

asencv fails to follow vrocedures outlined in resulations . 
adovted bv that administrative aqencv." Id. at 1097 (emphasis 

added) (citations omitted). In the instant case, defendants 

have not only ignored the procedures expressly required by the 



Base Closure Act, but have failed to follow procedures 

promulgated by the Departments of Defense and Air Force as well. 

The court in Jiollinssworth also permitted review of the 

actions of the Secretary of Health and Human Resources to 

deternine whether the Secretary violated the agency's own 

regulations, notwithstanding that the statut,e pursuant to which 

the regulations were promulgated "withdraws federal court 

jurisdiction to review 'determinationst by the Secreta:ry under 

that section." Jiollinasworth v. Harris, 608 F.2d at 1027. In 

recognition of this principle that judicial review of procedural 

regularity cannot be cut off, the court in Casari allowed 

judicial review of the procedural propriety of a determination 

made by a designated planning agency ('IDPAW) under authority 

delegated by the Secretary of Health, Education and Welfare even 

though the relevant federal statute expressly provided that "[a] 

determination by the Secretary . . . shall not be subject to 
administrative or judicial review." First Fed. Sav. & Loan 

Asstn v. Casari, 667 F.2d at 739. Said the court: "We agree 

with First Federal that DPA determinations are subject to 

judicial review regarding issues of procedural propriety." 

The principle applied by the courts in Graham, 

Wollinssworth, and Casari applies with even greater force to the, 

instant matter because the Base Closure Act, unlike the statutes 

involved in those cases, does not expressly preclude judicial 

review. The three cases demonstrate that even express statutory 



provisions precluding review cannot bar judicial review of an 

agency's failure to follow statutory procedures or its own 

procedures, or to act in any other respect l'without obsenrance 

of procedure required by law. I' 5 U.S. C.A. 5 706 (2) (D) . It 

follows that the Base Closure Act, which does not expressly 

preclude judicial review, cannot bar such review of plaintiffs' 

challenge to the procedural integrity of the base closing 

process. 

Furthermore, in the analogous context of purported judicial 

preclusion under the other APA exception to review, that is, the 

provision precluding review to the extent that "agency action is 

committed to agency discretion by law," id. g 701(a)(2), some 

courts have explicitly adopted the principle applied in Graham, 

Hollinasworth, and Casari. The Third Circuit, for example, has 

held that review is always available, notwithstanding this 

exception, for violations of statutory procedures or the 

agency's own procedures as alleged, and for present purposes 

admitted, herein: 

Even when agency action is determined to 
have been committed to agency discretion by 
law, that determination does not completely 
insulate the action from judicial review. . . . [ A ]  court may in any event consider 
allegations "that the agency lacked 
jurisdiction, that the agency's decision was 
occasioned by impermissible influences, such 
as fraud or bribery, or that the decision 
violates constitutional, statutory or 
regulatory command. For the APA circumscribes 
iudicial review only 'to the extent that . . . 
aqencv action is committed to aqencv 
discretion by law;' it does not foreclose 
iudicial review alto~ether.~ 



pirbv v. De~artment of HUD, 675 F.2d 60, 67 (3d Cir. 1982) 

(emphasis added) (citation omitted); accord Doe v. Casev, 796 

F.2d at 1517. 

In addition, in order for the "committed to agency 

discretionu exception to preclude judicial review altogether, 

the government must establish that "the statute is drawn so that 

a court would have po meaninaful standard against which to judge 

the agency's exercise of discretion." Heckler v. Chanev, 470 

U.S. at 830 (emphasis added). This narrow exception applies, in 

other words, only "in those rare instances where 'statutes are 

drawn in such broad terms that in a given case there is no law 

to a ~ ~ 1 v . I "  Citizens to Preserve Overton Park, Inc. v. Volpe, 

401 U.S. at 410 (quoting S. Rep. No. 752, 79th Cong., 1st Sess. 

26 (1945)) (emphasis added). Clearly, there is law to apply in 

the instant case, and defendants1 specious claim that judicial 

review is totally unavailable to remedy their admitted 

procedural violations of the Base Closure Act must fail. 

Defendants go on to cite National Fedln of Fed. Em~lovees v. 

United States ("NFFE") , 905 F.2d 400 (D.C. Cir. 1990), in 

support of their contention that the Base Closure Act itself 

implicitly precludes judicial review. Specifically, defendants 

argue that because the court in NFFE found that base closure . 
actions taken pursuant to the 1988 Act were "committed to agency 

discretion by lawv and therefore unreviewable under section 701 

of the APA, Congress would have explicitly provided for judicial 



review of actions under the Base Closure Act had it intended to 

permit such review. "Had Congress intended to permit judicial 

review of decisions under the 1990 Act," defendants argue, Igit 

was, of course, free to create an explicit judicial review 

provision to avoid a repetition of the NFFE decision. It did 

not." Defendantst Memorandum at 17-18. 

Not surprisingly, defendants distort the NFFE holding and 

its significance to the present case. The NFFE plaintiffs did 

not challenge the procedures employed by the Secretary of 

Defense but the substance and wisdom of the Secretary's choice 

of bases to be closed. NFFE, 905 F.2d at 405. Indeed, a 

procedural challenge under the 1988 Act was impossible because 

the 1988 Act contained none of the procedural safeguards 

embodied in the 1990 Act, such as the requirements for public 

hearings, evaluations, and analyses by the Comptroller General, 

and that all bases receive equal consideration. Given 

plaintiffst challenge to the Secretary's decisions as being 

arbitrary and capricious, the NFFE court necessarily found the 

controversy to be nonjusticiable: 

It is clear, then, that judicial review 
of the decisions of the Secretary and the 
Commission would necessarily involve second- 
guessing the Secretary's assessment of the 
nation's military force structure and the 
military value of the bases within that 
structure. We think the federal judiciary is 
ill-equipped to conduct reviews of the 
nation's military policy. Such decisions are 
better left to those more expert in issues of 
defense. 



The relief sought plaintiffs in this case, 

contrast, would clearly not involve this court in such second- 

guessing, but only in a review of the procedural integrity of 

the base closure process as created by the 1990 Act. 

Accordingly, even if Congress was aware of the holding in 

NFFE when it passed the Base Closure Act, there was no reason 

for it to include an express provision granting judicial review 

for procedural violations because WFFE did not address, let 

alone foreclose, such challenges. All that may be inferred from 

the fact that Congress did not create an explicit review 

provision in the 1990 Act in light of NFFE is that Congress 

recognized that substantive challenges to decisions made 

pursuant to statutes containing no procedural safeguards -- like 
the 1988 Act -- will be barred by the wcommitted to agency 
discretion1I exception to review under the APA. This point is 

well settled, and by no means does it suggest that Congress 

intended in its enactment of the Base Closure Act to foreclose 

judicial review for agency violations of the procedures 

implemented therein. 

B. Even If the Leaislative Historv of the Base Closure Act 
Were Relevant. It Does Not Sumort a Findinu of 
Conaressional Intent to Preclude All Judicial Review of 
Defendants1 Procedural Violations. 

Given that no provision of the Base Closure Act expressly or 

implicitly withdraws the right to judicial review, defendants 

must resort to a tortured reading of the legislative history to 



support their argument that the Base Closure Act forbids 

judicial review. Defendants' Memorandum at 15-18. However, 

nothing in the House Conference Report, or any other part of the 

legislative history of the 1990 Act for that matter, even 

remotely suggests that the procedural safeguards embodied 

therein might be disregarded by defendants with impunity. 

Contrary to defendants' contentions, the portion of the House 

Conference Report excerpted on page 16 of their memorandum does 

not even suggest, let alone compel, this anomalous conclusion. 

~t best, that provision only exempts administrative actions 

undertaken by certain of the defendants from the rulemaking and 

adjudication provisions of the APA. It clearly does not 

insulate defendants from judicial review to determine whether 

they have followed either the procedures embodied in the Base 

Closure Act or their own procedures. 

A brief overview of the structure of the APA is necessary 

for an understanding of the language of the House Conference 

Report upon which defendants premise their argument. The APA 

essentially has two entirely separate functions. Chapter 5 of 

the APA prescribes specific procedures for a federal agency to 

follow depending upon whether that agency is engaged in 

rulemaking or adjudication. Section 553 of the APA requires, 

for example, that an agency engaged in rulemaking give general 

notice of the proposed rule in the Federal Register, give 

interested parties an opportunity to participate in the 



rulemaking, and give an interested person the right to petition 

for the issuance, amendment, or repeal of a rule. 5 U.S.C.A. 5 

553(b), (c) and (e) (West 1977). Similarly, section 554 of the 

APA provides that adjudications "required by statute to be 

determined on the record after opportunity for an agency 

hearingv must meet certain procedural requiyements, including 

that the agency give notice, an opportunity for all interested 

parties for llsubmission and consideration of facts, arguments, 

offers of settlement or proposals of adjustment," and a hearing 

conducted in accordance with the numerous procedural 

requirements of sections 556 and 557 of the APA. Id. 5 554(b), 

( C )  (1) and (c) (2) 

Chapter 7 of the APA, on the other hand, provides for a 

second and entirely separate function: "A Derson sufferina leaal 

wrona because of an aaencv action. or adverselv affected or 

aaarieved bv aaencv action within the meanina of a relevant 

statute, is entitled to iudicial review thereof." - Id. 5 702 

(emphasis added). The provisions of chapter 7 granting the 

right to judicial review of agency action are separate and 

distinct from the provisions of chapter 5 containing procedures 

for rulemaking and adjudication, and do not contain equivalent 

limitations. Accordingly, although a certain agency action may 

be exempt on one of several grounds from the special procedural 

requirements imposed by sections 553 and 554 of the APA upon 

rulemaking and adjudication, it will nevertheless be subject to 



judicial review under chapter 7 of the APA for a determination 

of whether, for example, the challenged agency action was "not 

in accordance with lawtt or "without observance of procedure 

required by law." - Id. 5 706(2); see, e.s., Common Cause v. 
BeDartment of Enersy, 702 F.2d 245, 249 n.30 (D.C. Cir. 1983) 

(It[T]he fact that the 10-year plan is not subject to notice-and- 

comment rulemaking requirements does not sufficiently indicate a 

congressional intent to bar judicial review altogether."). 

One illustration of the separation between these two sets of 

provisions is that the rulemaking and adjudication provisions 

contained in chapter 5 of the APA expressly do not apply to "the 

conduct of military or foreign affairs functions." 5 U.S.C.A. 

5 5  553 and 554. Conversely, the right to judicial review found 

in chapter 7 of the APA is not subject to this exception. A 

particular agency action may, therefore, be exempt from the 

rulemaking and adjudication procedural requirements of the APA 

as being a military function -- as defendantst actions in this 
case certainly are -- but may, nevertheless, be subject to 
judicial review under section 702 of the APA for adherence to 

statutory, constitutional, and procedural requirements. See, 

e.s., International Asstn of Machinists v. Secretarv of Navv, 

915 F.2d 727 (D.C. Cir. 1990) (per curiam) . 
Given this structure of the APA, the section of the House 

Conference Report selectively quoted by defendants, when read in 

its entirety, clearly does not suggest an intention on the part 



of Congress to withdraw judicial review of defendantst failure 

to observe the procedural requirements of the Base Closure Act 

itself: 

The rulemaking (5 U.S.C. 553) and 
adjudication (5 U.S.C. 554) provisions of the 
Administrative Procedures Act (5 U.S.C. 551 et 
seq.) contain explicit exemptions for *'the 
conduct of military or foreign affairs 
 function^.^^ An action falling within this 
exception, as the decision to close and 
realign bases surely does, is immune from the 
provisions of the Administrative Procedures 
Act dealing with hearings (5 U.S.C. 556) and 
final agency decisions (5 U.S.C. 557). Due to 
the military affairs exce~tion to the 
Administrative Procedures Act. no final asencv 

rewired under the base closure process 
contained in this bill. These actions 
therefore. would not be subject to the 
rulemakina and adiudicztion reauirements and 
would not be subiect to judicial review. 
specific actions which would not be subject to 
judicial review include the issuance of a 
force structure plan under section 2903(a), 
the issuance of selection criteria under 
section 2803(b), the Secretary of Defense's 
recommendation of closures and realignments of 
military installations under section 2803(d), 
the decision of the President under section 
2803(e), and the Secretaryts actions to carry 
out the recommendations of the Commission 
under sections 2904 and 2905. 

H.R. Conf. Rep. No. 923. suara p.3, at 3258 (emphasis added). 

Despite defendantst contentions to the contrary, this 

passage indicates no more than that the agency action involved 

in this case would be exempt from the procedural requirements 

imposed by the rulemaking and adjudication provisions of chapter 

5 of the APA and from judicial review for compliance therewith. 

The passage does not mean that all agency action would be exempt 



from judicial review under chapter 7 of the APA to determine, 

for example, whether defendantsg actions were Igwithout 

observance of procedure required by law," that is, by the Base 

Closure Act itself. It is for this reason that the House 

Conference Report does not refer, even once, to the chapter of 

the APA that confers the right to judicial review, but refers, 

instead, only to "the military affairs exception to the 

Administrative Procedures Act.I8 The military affairs exception, 

however, is not a bar to judicial review under chapter 7 of the 

APA, but only an exemption to compliance with the special 

procedures for rulemaking and adjudication found in sections 553 

and 554 of the APA. Clearly, this section of the House 

Conference Report does not indicate a congressional intent to 

withdraw plaintiffs1 right to judicial review as conferred by 

section 702 of the APA. 

It is true that the district court in S~ecter v. Garrett, 

777 F. Supp. 1226 (E.D. Pa. 1991), held otherwise in an opinion 

that is neither of precedential value nor, plaintiffs 

respectfully submit, persuasive. The court concluded that the 

above quoted passage "expresses a clear congressional intent to 

preclude judicial review under the APA of all actions taken 

pursuant to the Base Closure Act." - Id. at 1228. Purportedly 

relying on the Supreme Court's opinion in Block, the court 

stated that the presumption favoring judicial review of agency 

action could be overcome by an "appropriate showing of 



congressional intent." at 1 2 2 7  (citing Block v. Communitv 

~utrition Inst., 4 6 7  U.S. at 3 4 9 ) .  According to Block, however, 

overcoming the presumption in favor of judicial review of 

administrative action requires ''specific language or specific 

legislative history that is a reliable of 

congressional intent. It BB , 467 

U . S .  at 3 4 9 .  It can hardly be said that the legislative 

language or history in this case reliably, or even unreliably, 

cuts against judicial review. 

Furthermore, there is another compelling reason to find that 

the above-quoted passage was not intended to preclude judicial 

review in the instant case. The House Conference Report's list 

of *l[s]pecific actions which would not be subject to judicial 

reviewu omits any action on the the part of the Base Closure 

Commission itself in recommending military installations for 

closure or realignment. The omission is highly significant in 

that the Commission is obviously the central feature of the Base 

Closure Act and its deliberations and recommendations are of 

primary importance in the entire base closure process. Plainly, 

the omission of the Commission could not have been an oversight. 

Therefore, even assuming for the sake of argument that Congress 

intended to foreclose judicial review of certain actions 

undertaken during the process of base closure and realignment -- 
an assumption that is, of course, contradicted by the plain 

language of the House Conference Report -- this court must 



conclude that the actions at least of the Commission were 

intended to be subject to judicial review. Even giving the 

House Conference Report the erroneous interpretation imposed 

upon it by defendants, the court must find that the actions of 

the Commission are nevertheless subject to judicial review under 

the APA. 

C. The Structure and Objectives of the Base Closure Act 
Evidence the Availabilitv of Judicial Review of 
Procedural Sntearitv. 

In their memorandum, defendants also argue that the 

Itstructure and objectivesu of the Base Closure Act demonstrate 

that Congress intended to preclude anv judicial review. 

Defendants1 Memorandum at 19-21. Ironically, defendants1 

principal contention in this regard is that allowing judicial 

review for procedural violations of the Base Closure Act would 

"reduce the carefully crafted statutory mechanism to a 

meaningless exercise." Defendants1 Memorandum at 19. In fact, 

just the opposite is true. By permitting defendants to flout 

the important procedural safeguards built into the 1990 A c t  -- 
indeed, that are at the very heart of the 1990 Act -- the 
"carefully crafted statutory mechanismw would most definitely be 

reduced to a nmeaningless exercisem and the Base Closure Act 

itself rendered a superfluous waste of legislative time and 

effort. 

Defendantss arguments, in any event, are fatally undermined 

by the indisputable fact that the 1990 Act was created with the 



intent to ensure, above all, the integrity of the base closing 

process. In the same House Conference Report relied upon by 

defendants, Congress identified as one of the two main reasons 

for the enactment of the Base Closure Act the need to safeguard 

that procedural integrity. The House Conference Report in 

effect stated that the 1990 Act was intended to correct 

procedural deficiencies under the 1988'Act and eliminate 

llsuspicions about the integrity of the base closure selection 

process." H.R. Conf. Rep. No. 923, sums p.3. 

Consistent with this underlying purpose, the Base Closure 

Act expressly provides that its l1 purpose provide a 

fair Rrocess that will result in the timely closure and 

realignment of military installations inside the United States.I1 

Pub. L. No. 101-510, 5 2901(b), 104 Stat. at 1808 (emphasis 

added). To this end, the 1990 Act provides numerous procedural 

safeguards that were absent from the 1988 Act, including, among 

others, the requirements that all meetings be "open to the 

publicw except where classified information is being discussed, 

id. 1 2902 (e) (2) (A) ; that a six-year force structure plan be 

developed and t h a t  " f i n a l  criteriaw for making closure and 

realignment determinations be developed, published, and even- 

handedly applied, id. § 2903 (b) (2) (A) and (c) , 104 Stat. at 
1811; that the Secretary of Defense consider all military 

installations llequally*l for closure or realignment, 5 

2903(c)(3); that the Secretary "make available to the Commission 



and the Comptroller General of the United States all information 

used by the Department in making its recommendations to the 

Commission for closures and realignments," § 2903(c)(4); 

that the Commission hold public hearings on the recommendations 

of the Secretary, id. § 2903(d)(l); and that the Comptroller 

General and Secretary review and analyze the recommendations and 

selection process. IP, 5 2903 (d) (5) (A) and (B) , 104 Stat. at 
1812. Defendants admit that these and other procedures are 

expressly required by the Base Closure Act. See Defendants1 

Memorandum at 9-10. They must also admit for purposes of their 

motion to dismiss that these procedures were almost totally 

disregarded. 

Given the genesis, purpose, and nature of this procedurally 

oriented statute, it is unfathomable that Congress would have 

established these procedural safeguards only to have them 

ianored without any recourse whatsoever to the courts. As 

previously discussed, even interpreting the House Conference 

Report in the inaccurate manner urged by defendants, the court 

may conclude no more than that Congress meant to preclude 

substantive judicial intervention at certain junctures in the 

process, that is, before the Commission makes its final 

recommendations. However, to argue that even the procedural 

integrity of the commissionts final recommendations are 

insulated from any judicial examination renders the Base Closure 

Act a dead letter, which clearly could not have been Congress's 

intent. 



In their memorandum, defendants attempt to obscure the 

indisputable fact that the structure and objectives of the 1990 

Act reveal a congressional commitment to procedural integrity 

and fairness. Defendants argue that "[tJhe joint resolution of 

disapproval procedure, in particular, was designed to balance 

Congressfs interest in exercising influence over closing 

decisions against the need to prevent a disappointed minority 

from overruling the consensus reached by the Executive and 

Legislative Branches." Defendantsf Memorandum at 19. It comes 

as no surprise that defendants can point to no statutory 

language or legislative history with which to support their 

claim, a claim that is, in fact, contradicted by the numerous 

procedural safeguards having nothing to do with "the need to 

prevent a disappointed minorityw from challenging base closure 

recommendations. Despite defendants1 contentions to the 

contrary, it is clear that passage of the 1990 Act came about in 

large measure because procedural inequities under the 1988 Act 

had Ifraised suspicions about the integrity of the base closure 

selection process." H.R. Conf. Rep. No. 923, supra p.3. 

To support their argument that the "structure and 

objectives" of the Base Closure Act preclude judicial review, 

defendants principally rely on Armstrona v. Bush, 924 F.2d 282 

(D.C. Cir. 1991). Their reliance on Armstronq is misplaced, 

however, because the statute involved in that case, the 

Presidential Records Act (llPRA"), truly raised the delicate 



constitutional issue of the balance between congressional power 

and presidential prerogative. The PRA regulates the 

preservation and disposal of presidential records, requiring the 

President to preserve records that reflect the performance of 

his duties while allowing him to dispose of others that are of 

little historical significance. Id. at 285-86. Under the PRA, 

the Archivist of the United States may notif; Congress of the 

President's intent to dispose of records, and if the Archivist 

so notifies Congress, the President must wait sixty days before 

destroying the records. The Annstrong plaintiffs brought suit 

to prevent the proposed destruction of records under the PRA. 

The circuit court of appeals held that ''the PRA is one of 

the rare statutes that does impliedly preclude judicial review.I1 

Id. at 290. The court reached its conclusion on the basis of - 
its determination that the statutory scheme reflected "a 

congressional intent to balance two competing goals.*' Id. The 

court explicitly identified these goals as follows: 

First, Congress sought to establish the public 
ownership of presidential records and ensure 
the preservation of presidential records for 
public access after the termination of a 
President's term in office. But Congress was 
also keenly aware of the separation of powers 
concerns that were implicated bv leuislation 
resulatina the conduct of the President's 
dailv o~erations. Conuress therefore souqht 
assiduouslv to minimize outside interference 
with the day-to-day oaerations of the 
President and his closest advisors and to 
ensure executive branch control over 
presidential records during the President's 
term in office. 

Id. (emphasis added) (citations omitted). - 



In stark contrast, the instant case does not involve any 

competing political or constitutional concerns. Both Congress 

and the President, and indeed plaintiffs herein, agree that 

military bases must be closed and realigned. That objective is 

not in controversy and really does not implicate separation-of- 

powers concerns or the balance of competing goals as did the PRA 

in Armstronq. The PRA necessarily struck a balance between the 

inherent power of the President to control the preservation and 

disposal of his documents and protect from interference the 

"day-to-day operationsu of his office against the power and duty 

of Congress to ensure the presenration of presidential documents 

of value to posterity. There is no such clash in the present 

case. The only judicial review sought here by plaintiffs arises 

from defendants1 intentional failure to adhere to the procedural 

requirements of the Base Closure Act, a fact that has nothing to 

do with balancing the competing interests of Congress and the 

President. Indeed, both Congress and the President had every 

right to rely on the integrity of the process that led to the 

base closure recommendations. Moreover, both branches have a 

coordinate interest in allowing the federal judiciary to carry 

out the procedural aspect of the review function as the 

historical exponents of procedural fairness. 



11. PLAINTIFFS' CHALLENGE OF PROCEDURAL INTEGRITY DOES NOT 
IMPLICATE SEPARATION-OF-POWERS CONCERNS AND IS NOT 
PRECLUDED BY THE POLITICAL QUESTION DOCTRINE. 

Defendants also attempt to shield their disregard of 

procedural safeguards from any judicial review on the ground 

that separation-of-powers concerns embodied in the political 

question doctrine preclude review. Defendants' Memorandum 

at 21-25. Citing the Supreme Court's decision in Baker V. Carr, 

369 U.S. 186 (1962), defendants first assert that separation-of- 

powers concerns are implicated in two ways. First, defendants 

argue that there is a mttextually demonstrable constitutional 

~ommitment'~ of questions involving foreign and military policy 

to the political branches. Defendants' Memorandum at 23 

(quoting Baker v. Carr, 369 U.S. at 217). Second, Defendants 

claim that this courtts review of their procedural violations of 

the Base Closure Act would express a "'lack of the respect due 

coordinate branches of g~vernment,'~ since the President and 

Congress have failed to disapprove the Commissionts 

recommendations to close Loring. Defendants' Memorandum at 23 

(quoting Baker v. Carr, 369 U.S. at 217). Neither of these 

arguments has merit. 

In fact, federal courts routinely decide a myriad of 

questions having to do with 'Imilitary organization," including 

questions concerning decisions as to military personnel, m, 

e.a., Watkins v. United States Armv, 875 F.2d 699 (9th Cir. 

1989); Falk v. Secretarv of Army, 870 F.2d 941 (2d Cir. 1989); 



the award of military contracts, see, e.a., Jnternational Assin 

of Machinists v. Secretary of Navy, 915 F.2d 727 (D.C. Cir. 

1990); McDonald Weldinu & Mach. Co. v. Webb, 829 F.2d 593 (6th 

Cir. 1987); and the construction of military facilities. &e, 

e.a., Friends of the Earth v. United States Navv, 841 F.2d 927 

(9th Cir. 1988). To suggest that every agency action taken 

pursuant to a statute that regulates military organization is 

nonreviewable is simply wrong and flies in the face of abundant 

case law. 

Moreover, the instant case does not even bear a remote 

resemblance to the cases cited by defendants in support of their 

argument that all "questions regarding American foreign and 

military policyu are unreviewable as a matter of constitutional 

law. Defendantsq Memorandum at 23. For example, the plaintiff 

in Luftiu v. McNamara, 373 F.2d 664 (D.C. Cir. 1967), cert. 

denied, 387 U.S. 945 (1967), was an Army private who sought both 

a declaratory judgment that the war in Vietnam was 

unconstitutional and illegal and an injunction against the 

Secretary of Defense and the Secretary of the A m y  from sending 

him there. Id. at 665. Similarly, the plaintiffs in Gilliaan 

v. Moroan, 413 U.S. 1 (1973), who were students at Kent State 

University when the Ohio National Guard killed and injured 

several students there during an anti-Vietnam war demonstration, 

not only sought a "judicial evaluation of the Ohio National 

Guardw but also demanded that the district court "establish 



standards for the training, kind of weapons and scope and kind 

of orders to control the actions of the National Guard." Id. at 

5 - 6 .  

The contrast between those cases and this one could hardly 

be more dramatic. Plaintiffs herein do not seek to involve this 

court in any military decisions or determinations involving the 

deployment, training, or use of military personnel, or involving 

the foreign or military policy of the United States -- matters 
traditionally barred from review by the political question 

doctrine. Rather, plaintiffs seek only to establish that the 

procedures mandated by Congress have been flouted by federal 

agencies -- a function routinely undertaken by federal courts, 
deriving as it does "from this country's historical reliance on 

the courts as the exponents of procedural fairness." 

Weyerhaeuser Co. v. Costle, 590 F.2d at 1027. The fact that 

military facilities are being closed, as opposed to customs 

warehouses, government research facilities, or other federal 

offices, is irrelevant. It is the integrity of the process that 

is at issue in this lawsuit. 

Defendantst second purported ground for applying the 

political question doctrine in this case, that an exercise of 

this court's jurisdiction would show a lack of respect toward 

Congress and the President, is likewise seriously flawed. 

Defendants urge this court to abstain from reviewing the 

challenged actions in this matter because Congress and the 



President have already reviewed the Commissionls recommendations 

and failed to disapprove them. Defendants rely for their 

proposition on Swecter, which held that the political question 

doctrine forecloses judicial intervention into the propriety of 

the closure of military bases under the Base Closure Act. 

S~ecter v. Garrett, 777 F. Supp. at 1229. Plaintiffs 

respectfully submit, however, that the district court's opinion 

in Swecter is, in addition to being without precedential value, 

singularly unpersuasive. Citing to no authority for its 

conclusion, the court decided as it did because it @@felt that 

the , , . case represented one which was impossible for the 
court to resolve independently without expressing lack of 

respect due the coordinate branches of government." 

significantly, the court further admitted that its invocation of 

the political question doctrine was in reality "no more than a 

correlative of [its] first conclusion that the Defense Base 

Closure and Realignment Act of 1990 precludes judicial review." 

Id. at 1228. - 
Defendants1 argument also proves too much, and would result 

in the preclusion of judicial review of virtually all agency 

action. The District of Columbia Circuit Court of Appeals 

recently rejected this same argument in Annstrona v. Bush, a 

case relied upon by defendants. The government defendants in 

Armstronq argued that the Federal Records Act (l1FRAN), like the 

Presidential Records Act, impliedly precluded judicial review. 



In particular, the Armstronq defendants, like defendants herein, 

argued that Congress chose instead to ensure compliance with the 

FRA through congressional oversight. In language equally 

applicable to the instant matter, the court squarely rejected 

defendantsr argument and held that judicial review was available 

under the FRA: 

[TJhe fact that Congress retains some direct 
oversight over agenciesr compliance with the 
FRA does not necessarily indicate an intent to 
preclude judicial review. Indeed, in American 
~riends we rejected this argument as overbroad 
because it llwould create an enormous exception 
to judicial review: Congress exercises 
oversight over all agencies, gets reports from 
many, and is often consulted by the executive 
branch before specific actions are taken." 

& at 291-92 (quoting American ~riends Serv. Comm. v. Webster, 

720 F.2d 29, 44 (D.C. Cir. 1983)). As the court indicated, 

defendants8 argument would preclude review of most agency action 

since Congress may in most instances express its disapproval of 

agency action through a variety of means, including reductions 

in funding, passage of specific legislation, or circumscription 

of the agency's jurisdiction. 

Nor is the President's limited role in the base closure 

process sufficient to distinguish defendants1 actions challenged 

herein from typical agency actions routinely reviewed by the 

federal courts. Although the President as chief executive 

maintains an oversight role over all executive agencies, 

defendants have not cited, and cannot cite, any case that has 



held this to be sufficient reason for precluding judicial review 

of agency actions. Analogously, the President may sign into law 

legislation that is constitutionally infirm. However, no one 

would seriously argue that the President's role in enacting that 

legislation -- not dissimilar to the President's limited role 
under the Base Closure Act -- immunizes that legislation from 
review by the federal courts on account of the political 

question doctrine. 

Finally, both Congress and the President had every right to 

rely on the integrity of the process underlying the Commission's 

recornendations for base closure and realignment. Under the 

Base Closure Act, it is not the role of Congress or the 

President to police the procedural correctness and fairness of 

defendantst actions, nor is it the role played by the executive 

or legislative branches of government under the constitution. 

Under our Constitution and system of laws, that role most 

emphatically and appropriately belongs to the federal judiciary. 

111. PLAINTIFFS HAVE STANDING TO CHALLENGE DEFENDANTSt 
FAILURES TO COMPLY WITH THE PROCEDURES MANDATED BY THE 
BASE CLOSURE ACT. 

Defendants finally assert that not one of the plaintiffs has 

standing to challenge defendants' blatant violations of the Base 

Closure Act. Defendantst Memorandum at 26-45. In 

particular, defendants claim that the plaintiff union and its 

president lack standing to press their claims, Defendantst 



Memorandum at 38-45, even though plaintiffs have alleged that 

the union is the exclusive bargaining representative for nearly 

500 Loring employees who will lose their jobs as a direct result 

of defendants' disregard of procedural safeguards. Plaintiffs1 

Amended Verified Complaint 17. In arguing as they do, 

defendants obviously disregard the proper standard to be applied 

by the court in ruling on their motion to dismiss for lack of 

standing. When ruling on a challenge to standing that is based 

largely on the pleadings, a federal court must accept as true 

all material allegations of the complaint and construe the 

complaint in the light most favorable to the complaining party. 

Gladstone, Realtors v. Villaae of Bellwood, 441 U.S. at 109; 

Warth v. Seldin, 422 U.S. at 501. 

A. The Union Plaintiffs Clearlv Have Standinq 
Under the Constitution to Challense 
Defendantst Wronaful Actions. 

Although defendants discuss and rely on NFFE throughout 

their memorandum, they conspicuously fail to bring to this 

court's attention one of the most pertinent aspects of that 

decision, namely, the court of appealst holding and discussion 

concerning the standing of the plaintiff union therein. First, 

the court outlined the requirements for article I11 standing as 

announced by the Supreme Court in Valley Forae ~hristian Colleae 

v. Americans United For Se~aration of Church & State, 454 U.S. 

464, 472 (1982). In Vallev Forse, the Court held that article 



111 ''requires the party who invokes the court's authority to 

'show that he personally has suffered some actual or threatened 

injury as a result of the putatively illegal conduct of the 

defendant,' and that the injury 'fairly can be traced to the 

challenged actiont and 'is likely to be redressed by a favorable 

decision.'" Td. (citations omitted). Like the union plaintiff 

in m, the union plaintiff here easily meets this standard. 
In applying this test to the PFFE plaintiffs, whose members1 

jobs were also threatened by base closure, the court of appeals 

found that the union had standing under article 111 and 

concluded in words equally applicable to the present case: 

First, there can be no doubt that NFFE1s 
members satisfy the "actual injury" 
requirement; many of them will lose their jobs 
if the base closings are carried out. Jt is 
also indisputable that the iniurv NFFE1s 
members will suffer is exclusivelv traceable 
to the potential base closinss. If the base 
closures do not take place. NFFE1s members 
will suffer no harm. Finally, it is clear 
that the harm NFFE1s members will suffer as a 
result of the base closings will be redressed 
by a decision in favor of NFFE. 

NFFE, 905 F.2d at 403 (emphasis added). - 
Not surprisingly, however, defendants do not come to terms 

with this holding or even attempt to distinguish it in their 

memorandum. Instead, they advance the patently frivolous 

argument that the injuries to the union plaintiffs are not 

fairly traceable to the actions of defendants, thereby leaving 

the Vallev Forse test for standing unsatisfied. Defendants1 

Memorandum at 42-45. Defendants argue that their actions did 



not result in harm to the union plaintiffs because "[tjhe Air 

Force, Secretary of Defense and Commission are not vested with 

final base closing authority. Rather, the [Base Closure] Act 

charged the defendants only with recommending closures and 

realignments." Defendantst Memorandum at 44. In this manner, 

defendants disingenuously characterize their intensive efforts 

and final recommendations as mere "predecisional suggestions," 

Defendants' Memorandum at 44, and claim that because the 

President and Congress had the power to disapprove their 

recommendations, plaintiffst injuries cannot fairly be traced to 

defendants as required for article I11 standing under Valley 

Forae. 

~espite defendantst attempts to minimize their roles in the 

base closure process, it can hardly be doubted that the union 

plaintiffsV injuries are fairly traceable to the challenged 

actions. Plaintiffs1 allegations, which must be accepted as 

true for purposes of acting on defendantst motion, demonstrate 

that Loring would not have been slated for closure but for the 

illegal actions of defendants. Once having slated Loring for 

closure, defendants, and in particular the Base Closure 

Commission, created a powerful political momentum leading 

directly to the injury that plaintiffs seek to have redressed. 

The mere possibility that Congress or the President 

theoretically could have broken the causal link is insufficient 

to defeat standing in this case. &e, e.s., NFFE, 905 F.2d at 

403. 



In addition, defendantst causation analysis is simply wrong, 

even under the authority relied upon in their memorandum. 

Allen v. Wriaht, 468  U.S. 737 (1984); simon v. Eastern Kv. 

Welfare Riuhts Oru., 426 U.S. 26 (1976); Warth v. Seldin, 422 

U.S. 4 9 0  (1975). As defendants argue, allen, Simon, and Warth 

each stand for the proposition that causation will not be found 

if it is purely speculative that a injury was caused 

by the challenged action rather than some independent reason 

unrelated to the challenged action that could as easily have 

caused the harm. Defendants1 Memorandum at 43; see allen v. 

Wriaht, 468 U.S. at 757; Simon v. Eastern Kv. Welfare Riahts 

Oru., 426  U.S. at 43; Warth v. Seldin, 422 U.S. at 505-507. 

Contrary to defendants' contentions, the failure of the 

President and Congress to disapprove the Commissionts 

recommendations is hardly an "independent reason unrelatedft to 

the ~ommission~s recommendations. It is indisputable that if 

the Commission had not recommended Loring for closure, Loringts 

continued existence would not now be threatened. Accordingly, 

there is but/for causation between the Commissionts 

recommendation that Loring be closed and the imminent harm to 

the union plaintiffs -- causation that is plainly sufficient to 
establish article 111 standing under Allen., Simon, and Warth. 



B. The Union Plaintiffs Clearly Fall Within the 
Zone of Interests Protected by the Base 
Closure Act. 

Defendants also claim that the union plaintiffs lack 

standing under the APA because they are outside "the zone of 

interests protected by the [Base Closure] Act.M Defendants' 

Memorandum at 39. This argument is both legally and factually 

insupportable. As a matter of law, defendants have blatantly 

misstated the "zone of interestg1 test as articulated by the 

Supreme Court for standing under the APA. 

In Clarke v. Securities Indus. Assln, 479 U.S. 388 (1987), 

the Supreme Court repudiated the restrictive approach that some 

courts had taken to the zone of interest test. The Court 

emphasized that, "in view of Congress1 evident intent to make 

agency action presumptively reviewable," the zone of interest 

test should bar the right to judicial review only l1if the 

plaintiff's interests are so marginally related to or 

inconsistent with the purposes implicit in the statute that it 

cannot reasonably be assumed that Congress intended to permit 

the suit." Id. at 399. The Court expressly held that "[tlhe 

test is not meant to be especielly demanding; in particular, 

there need be no indication of congressional purpose to benefit 

the would-be plaintiff." at 399-400 (footnote omitted). 

The Court also observed that I1[i]nsofar as lower court decisions 

suggest otherwise, they are inconsistent with our understanding 

of the 'zone of interestf test, as now formulated." Id. at 400 - 



n.15. Therefore, defendants1 contention that the union 

plaintiffs must show that the Base Closure Act was intended to 

benefit or protect them in order for them to have standing under 

the APA is an egregious distortion of the law. 

In this case, the interests of the union plaintiffs are 

obviously sharply impacted by, intimately related to, and 

consistent with the purposes of the Base closure Act. This is 

starkly illustrated by the fact that one of the eight criteria 

approved by Congress governing the base closure and realignment 

process specifically provides for consideration of "[tlhe 

economic impact [of base closures] on local c~mmunities.~ 56 

Fed. Reg. 6374 (1991). Defendants1 sole argument in opposition 

to this fact is that because Congress recognized that some 

workers would necessarily lose their jobs if their military 

facility was closed, persons like the union plaintiffs could not 

have been within the zone of interests protected by the Base 

Closure Act. Defendants1 Memorandum at 42. Once again, 

defendantst superficial analysis seeks to obscure the fact that 

the 1990 Act is a procedurally dense statute, the declared 

purpose of which is "to provide a fair process that will result 

in the timely closure and realignment of military 

in~tallations.~~ Pub. L. No. 101-510, 104 Stat. at 1808 

(emphasis added). Accordingly, the interests of the union 

plaintiffs in defendants1 adherence to the procedural safeguards 

of the Base Closure A c t  is neither "marginally related to [nlor 



inconsistent with the purposes implicit in the statute," Clarke 

v, Securities Indus. Asstn, 479 U.S. at 399, but rather is 

consistent with, and a necessary complement to, the declared 

purpose of the 1990 Act. 

The cases cited by defendants are not to the contrary. In 

Fir Courier Conf. of America v. American Postal Workers Union, 

111 S. Ct. 913 (1991), a case discussed extensively by 

defendants, the statute challenged by the plaintiff unions 

contained no procedural safeguards whatsoever, nor was its 

purpose, express or implied, to provide a fair process of any 

kind. The statute challenged in Air Courier was the Private 

Express Statute ("PESU), which merely codified the postal 

monopoly in the United States. The particular provision of the 

PES at issue in Air courier allowed the Postal Service to 

"suspend [the PES restrictions] upon any mail route where the 

public interest requires the suspen~ion.~ Id. at 914. Pursuant 

to this provision, the Postal Service had determined that the 

public interest required lifting the ban on 'tinternational 

remailing," an action that the plaintiff unions argued would 

eventually reduce employment opportunities for their members. 

Id. at 916. The Air Courier plaintiffs thus challenged a - 
substantive administrative determination, that is, that lifting 

the ban on "international remailing" was in the public interest, 

made pursuant to a statute that provided no procedural 

protection whatsoever. The contrast between the PES and the 



Base Closure Act is glaring. The Base Closure Act was expressly 

designed to ensure procedural fairness and protect the integrity 

of the process established by Congress. The PES, on the other 

hand, contained no equivalent provisions. 

Defendantst reliance on the district court's opinion in 

National Fedln of Fed. Em~lovees v. United States (VFFE I"), 

727 F. Supp. 17 (D.D.C. 1989), is likewise misplaced. Although 

the district court did find that the plaintiff union lacked 

standing under the APA, & at 22, defendants conspicuously 

ignore the fact that on appeal of that decision the court of 

appeals assumed that the union did have standing under the APA 

and went on to determine the merits of plaintiff's challenge. 

See NFFE 905 F.2d at 405. Moreover, the district court's - - 1  

holding in NFFE I has no relevance to the instant matter because 

the 1988 Base Closure Act challenged there was materially 

different from the 1990 Act involved here. The 1988 Act did not 

contain any of the numerous procedural safeguards the violation 

of which forms the basis of plaintiffs' claims here; nor was the 

declared purpose of the 1988 Act to provide a "fair process." 

Indeed, as previously discussed, a primary reason for the 

passage of the 1990 Act was to address the procedural 

shortcomings of the 1988 Act. Accordingly, the fact that the 

district court in NFFE I found that the plaintiff union did not 

fall within the zone of interests of the 1988 Act -- a holding 
never affirmed, of course, by the circuit court of appeals -- 
cannot be determinative of the instant action. 



C. Althoush the Court Need Not Reach the Issue of 
Other Plaintiffs1 Standina. Other Plaintiffs 
Also Have Standinu to Brins This Action. 

Given that the union plaintiffs plainly have standing under 

article 111 and the APA to challenge defendantso violations of 

the Base Closure Act, this court need not consider the standing 

of the other plaintiffs, whose position is identical to that of 

the union plaintiffs. See, e.a., Bowen v. Kendrick, 487 U.S. 

589, 620 n.15 (1988); Bowsher v. Svnar, 478 U.S. 714, 721 

(1986); Secretary of Interior v. California, 464 U.S. 312, 319 

n.3 (1984); coalition on Sensible Transp., Inc. v. Dole, 642 F. 

Supp. 573, 583 n.2 (D.D.C. 1986), affld, 826 F.2d 60 (D.C. Cir. 

1987). To the extent that the court should choose to do so, 

however, it will find that other of the plaintiffs in this 

action have also alleged sufficient facts to demonstrate 

standing. 

Contrary to defendants1 contentions, the plaintiff county, 

cities, and towns all have standing in this matter under article 

111. They have alleged that they will suffer a reduction of 

$152 million in annual income, a loss of more than 8,000 jobs, 

and the emigration of up to 14,000 residents as a direct result 

of the closure of Loring. Plaintiffs1 Amended Verified 

Complaint q 64(h). In and of themselves, these allegations of 

economic injury suffice to withstand defendants1 1 2 ( b ) ( 1 )  

challenge to the standing of the county, cities, and towns under 



article 111. Furthermore, these allegations can fairly be read 

as allegations of a reduction in property values, which 

"directly injures a municipality by diminishing its tax base, 

thus threatening its ability to bear the costs of local 

government and to provide services." Gladstone. Realtors v. 

e of villaa Bellwood, 4 4 1  U.S. at 110-11. 

The Save Loring Committee and its chairman also have article 

I11 standing to sue in this case. An association may bring suit 

to vindicate its own concrete interest in performing those 

activities for which it was formed. Warth v. Seldin, 4 2 2  U.S. 

at 511. In addition, as the Supreme Court has elaborated, an 

association may have standing solely as the representative of 

its members even in the absence of injury to itself. If 

the members of the association would otherwise have standing to 

sue in their own right, if the interests that the association 

seeks to protect are germane to the organizationis purpose, and 

if neither the claim asserted nor the relief requested requires 

the participation of individual members in the lawsuit, the 

association has standing to bring suit on behalf of its members. 

Hunt v. Washinaton State A m l e  Advsrtisina Commin, 432 U.S. 333, 

343 (1977). The prerequisites to associational standing are 

clearly present here. where the members and president of the 

Save Loring Committee are all residents of the above-mentioned 

county, cities, and towns and have also alleged that they will 

suffer direct and substantial harm as a result of Loringts 

closure. Plaintiffs1 Amended verified complaint (1 15. 



The plaintiff association, county, cities, and towns also 

have standing to sue in this case under the APA. Like the union 

and its president, these plaintiffs clearly meet the prudential 

standing requirements embodied in the "zone of interestu test. 

contrary to defendants' contentions, it cannot be said that 

these plaintiffs are 'plaintiffs whose suits are more likely to 

frustrate than to further statutory objectives, " Clarke v. 

securities Indus. Asslq, 479 U.S. at 397 n.12, since the 

interest of the plaintiff association, county, cities, and towns 

in defendants1 adherence to the procedural safeguards of the 

Base Closure Act furthers the express statutory objective of 

providing a fair base closure and realignment process. 

rt is just as clear that the congressional plaintiffs also 

have independent standing to seek review of defendants' brazen 

violations of the procedures mandated by the 1990 Act. Where, 

as here, there has been interference with the legislative 

process, or where a congressperson~s vote is rendered less 

effective than it would otherwise be, there is injury sufficient 

to confer standing. See, e.a. ,  Moore v. United States House of 

Rewresentatives, 733 F.2d 946, 951 (D.C. Cir. 1984), cert. 

denied, 469 U.S. 1106 (1985); Hum~hrey v. Baker, 665 F. Supp. 

2 3 ,  26 (D.D.C.  1987), aff'd, 848 F.2d 211 (D.C.  Cir. 1988), 
L 

cert. denied, 488 U.S. 966 (1988); Pressler v .  Simon, 428 F. 

Supp. 302, 304 (D.D.C. 1976), affld sub nom. Pressler v. 

Blumenthal, 434 U.S. 1028 (1978). In the unusual and compelling 



circumstances of this case, in which the procedural safeguards 

of the Base Closure Act were literally trampled by defendants, 

the congressional plaintiffs clearly have independent standing 

to challenge defendants' intentional wrongdoing. Any other 

result would threaten the very foundation of our democracy. 

Finally, clear legal precedent mandates that the Governor of 

Maine be allowed to sue on behalf of the stake as parens watriae 

to obtain relief for Maine citizens where federal 

instrumentalities and their officials, entrusted with decisions 

that vitally affect the jobs, environment, and lives of persons 

residing in the state, have markedly deviated from the 

statutorily prescribed procedures of the Base Closure Act. 

Defendantsg reliance on Alfred L. Snaow t Son. Inc. v. Puerto 

Rico, 458 U.S. 592 (1982), for the broad proposition that the 

state has no standing as parens vatriae to sue a federal agency 

or instrumentality is misplaced. For one, the single footnote 

on which defendants depend for their entire parens ~atriae 

argument is mere dictum having nothing to do with the decision 

in Snawo and, therefore, not binding on this court. See id. at 

610 n.16. Second, Snww simply reaffirms the Supreme Court's 

landmark decision in Massachusetts v. Mell~n, 262 U.S. 447, 485 

(1923), holding that a state does not have standing as parens 

patriae to contest the constitutionalitv of a federal statute. 

In fact, case law decided since Snaw~ has continued to afford a 

state standing to sue as parens ~atriae when the state is 



contesting the erroneous application or implementation of a 

federal statute or regulation. See, e.u., Washinaton Utils. & 

 trans^. Commln v. FCC, 513 F.2d 1142, 1153 (9th Cir. 1975), 

cert. denied, 423 U.S. 836 (1975) (holding Mellon doctrine 

inapplicable where state sought "to vindicate the congressional 

will by preventing what it asserts to be a violation of a 

statute by the administrative agency charged'with its 

enforcementw); parvland Deplt of Human Resources v. Denartment 

of ~ariculture, 617 F. Supp. 408, 414 (D. Md. 1985); City of New 

York v. Heckler, 578 F. Supp. 1109, 1123 (E.D.N.Y. 1984), aff8d, 

742 F. 2d 729 (2d cir. 1984). 

CONCLUSION 

I n  sum, this court must deny defendants1 motion to dismiss 

i n  favor of exercising its jurisdiction to review claims of 

t h e i r  procedural irregularities contrary to the express 

provisions of the Base Closure Act. As the foregoing discussion 

demonstrates, the law is well settled that a federal court has 

authority to review such claims, and neither the Base Closure 

Act itself nor the political question doctrine forecloses review 

in this instance. Finally, defendants1 challenge to plaintiffs1 

standing to sue on constitutional and prudential grounds is both 

factually and legally insupportable. Because defendants have 

failed to carry their burden under the standards to be applied 



by the court in ruling on their motion, their motion must be 

denied. 

Dated at Augusta, Maine, this ,7(* lbi day of March, 1992. - 
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In our opening memorandum, defendants demonstrated that both 

Congress and the Constitution have precluded judicial review of 

Presidential base closure decisions. Distilled from its rheto- 

ric, plaintiffs' response is deceptively simple: judicial review 

of base closure decisions must be available, they contend, 

because otherwise the Air Force and the.~ase Closure Commission 

may freely ignore the detailed requirements of the statute.' 

The fundamental flaw in plaintiffs' argument is their 

assumption that only the courts can hold the Executive Branch to 

the Act's provisions. The issue in this case is not whether the 

Act must be followed, but who is to consider charges that the Act 

has been violated. Congress certainly did not intend that the 

defendants1 actions under the Act go unreviewed, but just as 

plainly did not intend for the courts to fulfill that function. 

Instead, in an effort to cure longstanding political deadlock 

over base closure, Congress created a specific statutory mecha- 

nism that requires base closure decisions to be made by the 

President and reviewed by Congress itself. Claims like the 

plaintiffs' that the Act's procedures were ignored are not 

"immunized1' from review, but directed to.Congress. Indeed, 

Congress listened at length to these plaintiffs1 charges about 

the Air Force's decision concerning Loring, and voted overwhelm- 

ingly to approve the President's action. Plaintiffs' insistence 

that the Court should embroil itself in this political conflict 

' 1990 Defense Base Closure and Realignment Act, Pub. L. 
101-510, Title XXIX (the "Actn or "1990 Act1'), codified at 10 
U.S.C. g 2687 note. 



effectively requests the Court to enjoin the decisions made 

jointly by the political branches of government in 

ion of powers concerns which pervade this 

case underlie the alternative theories requiring dismissal of 

this action. As Congress made clear in both the structure of the 

Act and in its legislative history, plaintiffsg claims are 

unreviewable by the courts because Congress intended that the 

political branches of government resolve the sorts of allegations 

presented here. For the same reasons, plaintiffsg challenge 

raises a nonjusticiable political question. 

Similarly, separation of powers concerns counsel against the 

adjudication of claims made by those outside the Act's protective 

ambit. The plaintiffs lack standing to bring this action because 

their interest in preserving jobs is flatly contrary to the 

purpose of the 1990 Act, leaving them outside the zone of inter- 

ests protected by the Act. For any of these reasons, this action 

should be dismissed. 

ARGUMENT 

I. THE BASE CLOSURE ACT DOES NOT PERMIT JUDICIAL REVIEW OF 
PLAINTIFFS' CLAIMS. 

A. Conaress Has The Authority To Preclude Judicial 
Review Of Procedural Claims Under The Act. 

Plaintiffs initially devote several pages to the unexcep- 

tional principle that administrative actions are generally 

subject to judicial review, and that Congress usually does not 

commit decisions to agenciesg discretion. See Plaintiffsg 



Memorandum of Law In Opposition To Defendants1 Motion To Dismiss 

('IPlsl 0pp.I') at 7-11. None of the cases cited for these basic 

concepts, however, involved a statute or legislative history that 

indicated an intent to preclude judicial review. Although the 

presumption favoring review provides a useful guide in many 

cases, it has no application where, as here, Congress requires 

that a different procedure should govern. 

Nor must the Court insist upon wunambiguous proofw to 

overcome this presumption. Block v. Communitv Nutrition 

Institute, 467 U.S. 340, 350 (1984). As the Supreme Court has 

explained, "[tlhe presumption favoring judicial review of admin- 

istrative action is just that -- a presumption." - Id. at 349. 

And, Itlike all presumptions used in interpreting statutes,I1 this 

hornbook rule may always be overcome by specific statutory 

language or legislative history, by congressional acquiescence in 

judicial interpretations barring review, or even by drawing 

inferences from the overall statutory structure -- in short, 
whenever congressional intent to preclude judicial review is 

"Ifairly discernible in the statutory scheme.'" s. at 351 
(quoting Assvn of Data Processina Service Oras. v. Camp, 397 U.S. 

150, 157 (1970)); Specter v. Garrett, 777 F. Supp. 1226, 1227 

(E.D. Pa. 1991).2 As described in the defendants1 opening 

The plaintiffs argue that review should be precluded only 
on a showing of "clear and convincing evidencem of legislative 
intent to do so, and that the defendants bear a "heavy burdent1 to 
locate such clear proof. Plsl Opp. at 7-8 (quoting Abbott 
Laboratories v. Gardner, 387 U.S. 136, 141 (1967)). As the 
Supreme Court explained in Block, however, the Abbott standard is 
not a Ifrigid evidentiary test," but is no more than a "useful 



brief, Congress's decision to rely on legislative instead of 

judicial review in the Act is not only "fairly discernible," but 

"clear and convincingw under any formulation of that standard. 

Swecter, 777 F. Supp. at 1228. 

Plaintiffs next attempt to erect a distinction between 

substance and pr~cedure.~ They argue that, even if review of 

"substantivew claims may be limited, consideration of alleged 

llproceduralM violations cannot be cut off, no matter how clearly 

Congress expresses its intention to do so. Plsl Opp. at 10-14. 

That view finds no support in the case law. 

Plaintiffs principally rely on cases interpreting 42 U.S.C. 

8 1320a-l(f), a Medicare statute providing that the agency's 

reminder to courts1' that the presumption favoring review should 
control "where substantial doubt about congressional intent 
exists.11 Block, 467 U.S. at 351. In this case, the explicit 
legislative history and the structure of the statute leave no 
doubt that Congress intended to preclude review, even under the 
stricter test that the plaintiffs suggest. 

The plaintiffs1 decision to cast their claims as "procedu- 
ral'' rather than wsubstantivew is certainly understandable; their 
memorandum essentially concedes that this Court may not second- 
guess the Executive Branch's military judgment to close Loring. 
See National Federation of Federal Emwlovees v. United States, - 
905 F.2d 400 (D.C. Cir. 1990). As a practical matter, however, 
the line between substance and procedure is not so easily drawn. 
Plaintiffs1 insistence that their claims are purely procedural is 
belied by their Amended complaint. Plaintiffs contend, for 
example, that the decision to close Loring should be overturned 
because they believe Loring offers "a number of military advan- 
tages" that enhance the base's "strategic value." Amended 
Complaint 7 64(g). They also differ with the defendants over the 
significance and appropriate measure of costs to upgrade facili- 
ties, id. f q  64(a), (e), (f), and implicitly contend that Loring 
should not have been closed because it is "the nation's premiere 
SAC base," id. Q 32, a judgment with which the defendants obvi- 
ously disagreed. None of these allegations is wproceduralw; all 
seek a substantive reassessment of the defendants' military 
judgments. 



approval of certain state determinations is "not subject to 

judicial review." First Federal Savinas and Loan Ass'n of 

Lincoln v. Casara, 667 F.2d 734, 739-40 (8th Cir.), gert. denied, 

458 U.S. 1106 (1982); Hollinasworth v. Harris, 608 F.2d 1026 (5th 

Cir. 1979) (w curiam). Neither of these cases has any bearing 

on the present dispute. In Casari, for example, the Department 

of Health and Human Services (HHS) was not even a defendant in 

the suit. Instead, the state agency argued that the preclusion 

of review of HHS' decisions should extend to its decisions as 

well, despite the fact that federal regulations specifically 

assumed that judicial review of state decisions was permitted. 

The Eighth Circuit's refusal to interpret the statutory preclu- 

sion to cover state defendants is hardly relevant to this case. 

The Fifth Circuit's one-paragraph discussion of the issue in its 

curt curiam decision in Hollinasworth also lends little 

. support to the plaintiffs' argument.' 

No matter how the plaintiffs characterize their claims, the 

availability of judicial review is purely a question of congres- 

Plaintiffs also rely on Graham v. Caston, 568 F.2d 1092, 
1097 (5th Cir. 1978), but that case is also inapposite. There, 
plaintiffs challenged HUD's refusal to decide their administra- 
tive claims. The court held that a statutory provision pre- 
cluding review of HUD's decisions did not apply because the 
plaintiffs "were not requesting review of a decision of the 
Secretary but were attacking his failure to review and decide." 
Id. Even if this holding were still good law after H n  - 
Chenev, 470 U.S. 821 (1985), it has no relevance to this case; 
plaintiffs request review of "a decision of the Secretary," not a 
failure to act. Graham actually reaffirms the basic proposition 
that the availability of judicial review is solely a question of 
congressional intent, and "[i]f Congress so chooses, judicial 
review of administrative decisions may be withheld." Id. 



sional intent. Subject only to constitutional limits, Congress 

has unfettered discretion to permit or withhold judicial review. 

See. e.a., Bowen v. Michiaan Academy of Familv Phvsicians, 476 

U.S. 667, 672-73 (1986). 

B. Consress Has Specificallv Precluded Review Of 
Actions Taken Bv The Air Force And The Commission. 

Next, acknowledging that congressional intent is the con- 

trolling factor, the plaintiffs attempt to avoid the plain 

statement of that intent in the Act's legislative history. 

Plaintiffs insist that the language of the Conference Report 

reveals no "fairly discerniblev1 intent to preclude review, 

despite Congress's explicit statement that "the various actions 

required under the base closure process contained in this bill 

. . . would not be subject to judicial review.I1 H. R. Conf. Rep. 

No. 101-923, lOlst Cong., 2d Sess. 705, reprinted in 1990 U.S. 

Code Cong. t Admin. News 3110, 3257 ("H. R. Conf. Rep. No. 101- 

- 923"). They insist that, because Congress exempted base closure 

actions from the rulemaking and adjudication requirements of 

Chapter 5 of the APA, see 5 U.S.C. 5 5  553-57, it must have 

intended only to preclude judicial review of claims that the 

defendants failed to follow those particular requirements. See 

Plsl Opp. at 17-23. The plaintiffs1 argument is contradicted by 

Congress's unmistakable language precluding ~JY review of base , 

closure actions. S~ecter, 777 F. Supp. at 1227-28. 

Certainly, Congress began by noting that the APA1s rulemak- 

ing and adjudication requirements, by their own terms, do not 

extend to "the conduct of military or foreign affairs  function^.^' 

- 6 - 



H. R. Conf. Rep. 101-923 at 3258. But the Report goes on to 

state that "no final agency action occurs in the case of various 

actions required under the base closure process contained in this 

bill." - Id. The term "final agency actionw is unrelated to the 

requirements of Chapter 5 of the APA; that term is drawn from 

Chapter 7, and defines the limits of judicial review. &g 5 

U.S.C. 6 704. Congress then explained that, because there is no 

final agency action, base closure actions lfwould not be subject 

to judicial review." H. R. Conf. Rep. 101-923 at 3258. Indeed, 

had Congress intended only to preclude judicial review of a 

failure to follow procedures under Chapter 5, there would have 

been no need for the specific list of steps in the base closure 

process that Congress explicitly exempted from judicial review. 

See u . 5  

As a last resort, the plaintiffs argue that, even if the 

legislative history precludes review of the Air Force's actions, 

the Commission's recommendations must still be subject to review 

because the Conference Report did not specifically mention the 

Commission among its examples of vg[s]pecific actions which would 

Plaintiffs urge the Court to ignore the decision in Spec- 
ter, 777 F. Supp. at 1227-28, which rejected plaintiffs' argument - 
and held that the Act precludes judicial review. Conceding that 
the holding in S~ecter is relevant and applicable here, plain- 
tiffs argue only that the decision is 81unpersuasivem because the . 
court used the phrase "an appropriate showing of congressional 
intentw rather than the "reliable indicator of congressional 
intentw language of Block. Plsl Opp. at 22-23; Block, 467 U.S. 
at 349. In fact, however, the Specter court does quote the 
"reliable indicatorw language, see 777 F. Supp, at 1227, and 
tracks the standard of Block in finding that Congress's intent to 
preclude review under the Act is "fairly discernible in the 
statutory ~ c h e m e . ~  - Id. (quoting Block, 467 U.S, at 351). 



not be subject to judicial review." See Plsl Opp. at 23-24. 

Again, the plaintiffs ignore the clear language of the Report. 

First, the Report did not undertake to list every component 

of the base closure process exempted from judicial review; the 

Report merely cites a few examples. See H. R. Conf. Rep. 101-923 

at 3257 ("Specific actions which would not be subject to judicial 

review include . . ) Second, although the'~ommission's 

responsibilities are not listed as an example, its recommenda- 

tions are of exactly the same sort of base closure actions as 

those that are listed. Moreover, the Report does specifically 

mention "the decision of the President under section [2903(e)Ifw 

u., which is the step in the process subsequent to the Com- 
mission's recommendations. Even if Congress's intent were 

unclear, therefore, the uncontested fact that Congress precluded 

judicial review of the President's decision would similarly 

preclude review of the Commission's recommendations to which the 

President responds. Indeed, in requesting this Court to overturn 

the Commission's actions, the plaintiffs effectively request the 

Court to overturn the President's decision, which the Conference 

Report specifically proscribes. 

C. The Structure Of The Statutow Scheme Indicates That 
Consress Intended To Preclude Review. 

Even if Congress had said nothing about judicial review in , 

the Conference Report, moreover, review of the defendants' 

actions in this case would still be precluded by '!inferences of 

intent drawn from the statutory scheme as a whole." Block, 467 

U.S. at 349. In particular, Congress's decision to provide a 

- 8 -  



specific method to review administrative action often strongly 

suggests that Congress intended alternatives, including judicial 

review, to be precluded. See u.; Banzhaf v. Smith, 737 F.2d 
1167, 1169 (D.C. Cir. 1984) (concluding that Congress had not 

intended to permit judicial review under a statute that contained 

an "explicit provision of congressional oversightw). 

Plaintiffs search the statutory scheme in vain for indica- 

tions that Congress intended the courts to second-guess its and 

the President's closure decisions. Plaintiffs assert only that 

Congress surely would not have included the Act's various proce- 

dural requirements unless it intended for the courts to enforce 

them. See Plsl Opp. at 24-29. This argument turns the Act on 

its head. 

Congress certainly did not intend for the Act's provisions 

to be ignored, and those new procedures may have been designed, 

in part, to address concerns "about the integrity of the base 

closure [selection] proces~,'~ as implemented by Secretary Cheney 

in January, 1990. Pls' Opp. at 20 (quoting H. R. Conf. Rep. 101- 

923 at 3257). But the plaintiffs leap from that slender reed to 

the conclusion that Congress must have charged the courts with 

policing compliance with those requirements. In fact, the 

statutory scheme makes clear that the President and Congress 

itself, not the courts, were designated to review the actions of 

the Department of Defense and the  omm mission. The Act's stream- 

lined mechanism permitting Congress quickly to pass a joint 

resolution disapproving the President's decision establishes 



Congress as final reviewer of the base closure process. The Act 

even provided an explicit role for the Government Accounting 

Office ("GAO"), an arm of Congress, to assist in the Legislative 

Branch's review of the base closure process. 

Not only was ultimate Congressional review streamlined, but 

other provisions of the Act put in place extremely tight dead- 

lines that are incompatible with the potential disruptions of 

judicial review. The Commission has only six weeks to hold 

public hearings and deliberations on the Secretary's recommenda- 

tions, conduct any appropriate base visits and other information 

gathering, and submit its final report to the President. Section 

2903(d). The President then has only two weeks to make his final 

determination, before sending it to Congress for its expedited 

review. Section 2903(e). In enacting these time limits, Con- 

gress simply could not have contemplated the kind of delays 

inherent in litigation that could have arisen over any or all of 

the closures. Congress chose a process that was swift and final 

and that incorporated within it the safeguards thought necessary. 

Those provisions plainly do not contemplate that a few dis- 

appointed Members of Congress should be able to challenge the 

action of Congress and the President, after they failed to 

persuade their colleagues that the alleged procedural errors 

required disapproval. Nor does the Act suggest that local 

politicians and labor unions should be permitted to upset these 

decisions through litigation. Precluding judicial review does 

not render these procedural requirements "a dead letter," as the 



plaintiffs contend, but establishes that the remedy for those 

alleged defects lies in an appeal to the President and Congress, 

not the  court^.^ Indeed, it is the plaintiffs' interpretation 

that threatens to render the Act a "dead letterw because, under 

their view, Congress's acceptance or rejection of the President's 

decision is no more than a meaningless preliminary skirmish 

before litigation begins.' 

Plaintiffs flatly state, without elaboration or citation, 

that, "[ulnder the Base Closure Act, it is not the role of 

Congress or the President to police the procedural correctness 

and fairness of defendants' actions.'' Pls' Opp. at 35. In fact, 

however, that is preciselv the role that the Act establishes for 

IS Plaintiffs' own opposition memorandum clearly demonstrates 
the danger Congress sought to avoid. Not only are plaintiffs' 
arguments exactly the same as those rejected in Specter, but much 
of the language in their brief is drawn verbatim from the plain- 
tiffsf unsuccessful brief in the Pennsylvania case. The prospect 
of disappointed legislators filing identical briefs around the 
country, each seeking a ruling on the same issues from their 
local District Court, threatens the entire structure of the Act 
and its effort to minimize political wrangling over base closure. 

' Plaintiffs attempt to distinguish Armstrona v. Bush, 924 
F.2d 282 (D.C. Cir. 1991), by arguing that the statute at issue 
there struck a balance between competing interests of the Presi- 
dent and Congress, whereas "the instant case does not involve any 
competing political or constitutional concerns." Pls' Opp. at 
29. It is certainly true that the President and Congress agreed 
here that Loring should be closed, but this is a meaningless 
distinction of Armstronq. The decision in that case rested not . 
on the difference in views between the President and Congress, 
but on the fact that judicial review at the behest of the public 
would upset wCongress' carefully crafted balancew of various 
policies and interests. 924 F.2d at 291. Similarly, here, 
Congress developed a specific statutory mechanism to address 
objections to the base closure process, which would be effec- 
tively nullified by permitting courts to intervene in the dis- 
pute. 



Congress. It is also the role that Congress fulfilled when 

listened at length, in committee proceedings and on the House 

floor, to the plaintiffs1 repeated arguments about both the 

procedures followed and the specific decision to close Loring, 

and then voted decisively not to overturn the President's deci- 

sion. See 137 Cong. Rec. H6006-39 (daily ed. July 31, 1991). 

The legislative history could hardly be clearer that Con- 

gress envisioned no role for the courts in this process, and the 

statutory scheme leaves no doubt that, although Congress estab- 

lished certain procedures for base closure, it also intended to 

assume sole responsibility for their enforcement. Congress's 

intent to preclude judicial review is not only "fairly discern- 

ible" here, but overwhelmingly evident. The plaintiffst claims 

must therefore be dismissed. 

D. The Plaintiffst Claims Present A Noniusticiable 
Political Ouestion. 

Although the plaintiffs consistently attempt to characterize 

this case as a routine procedural challenge to the actions of a 

few federal agencies, the relief they seek belies this claim. 

The inescapable fact that the decision to close Loring was 

ultimately made by the President, not by any executive agency, 

and that the President's decision was then carefully considered 

by Congress under a specific statutorily-prescribed procedure, 

converts this case from a standard APA claim into a request that 

the Court upset the considered decision of the other two branches 

of government. The political question doctrine prevents the 

Court from reviewing decisions in such circumstances, which would 

- 12 - 



express a "lack of respect due coordinate branches of govern- 

ment, " Baker v. Carr, 369 U.S. 186, 217 (1962) , especially in 
cases involving questions of foreign'and military affairs. 

The plaintiffs urge that to accept this argument would 

immunize "virtually all agency action" from judicial review 

because the President and Congress always exercise some oversight 

over the activities of federal agencies. See'Plsw Opp. at 3 3 . 8  

This argument ignores the delicately balanced role that the 

President and Congress play under the Act, a role specifically 

crafted by Congress to resolve a longstanding political deadlock 

between two branches over the closure of military bases. 

A political question is presented here not because of 

Congress's general authority to disapprove administrative action 

through legislation, but because the Act establishes an explicit 

mechanism that designates Congress as the final arbiter of the 

President's decision and the base closure process. Ultimately, 

the decision to approve or disapprove the proposed closures rests 

on political, not legal, grounds, and Congress determined that it 

alone would make that final judgment. 

Plaintiffs again misconstrue Armstronq, quoting dicta in 
which the court noted that Congress's general oversight authority 
usually will not preclude review of administrative action. See 
id. at 34 (quoting Armstronq, 924 F.2d at 291-92). However, 
Armstronq is not a political question case, and the court there 
never considered the separation-of-powers issues that underlie 
that doctrine. Moreover, as explained infra, the political 
question in this case arises not from Congress's general author- 
ity to oversee federal agencies, but from the fact that plain- 
tiffs here request the Court to substitute its judgment on a 
matter that the Act expressly commits to the Executive and 
Legislative Branches. 



In such circumstances, reconsidering these judgments in this 

forum "would require this Court, in effect, to substitute its 

judgment for that of the [president]; the House Committee, and 

the House of Representatives. This the Court cannot and should 

not do." Barklev v. 08Neill, 624 F. Supp. 664, 668 (S.D. Ind. 

1985). As explained in both Barklev and Cranston v. Reaaan, 611 

F. Supp. 247, 253 (D.D.C. 1985), neither of wliich the plaintiffs 

attempt to distinguish, the political question doctrine may apply 

even where the particular legal issues presented appear appropri- 

ate for judicial resolution, if the consequences of the Courtls 

judgment would interfere with judgments primarily committed to 

the political branches. That is certainly the case here, and the 

plaintiffs claims are therefore nonjusticiable. 

11. PLAINTIFFS LACK STANDING TO BRING THEIR ADMINISTRATIVE 
PROCEDURE ACT CLAIMS. 

In their opposition brief, plaintiffs make little effort to 

- defend the standing of the lead Congressional plaintiffs to bring 

this action. Nor do they seriously contest our showing that the 

state and city plaintiffs lack standing as well.9 Rather, sug- 

Significantly, the plaintiffs make no effort to distin- 
guish the most relevant case on point, State of Illinois v. 
Chenev, 726 F. Supp. 219 (C.D. Ill. 1989), which expressly held 
that states lack parens patriae standing to challenge federal 
base closure decisions. Further, their argument that Massachu- 
setts v. Mellon, 262 U.S. 447 (1923), precludes only parens 
patriae actions challenging the constitutionality of federal 
legislation is contradicted by Mellon itself. The Court there 
explained that: 

While the State, under some circumstances, may sue in 
that capacity [parens patriael for the protection of 
its citizens, it is no part of its duty or power to 
enforce their riahts in respect of their relations with 



gesting that any number of plaintiffs may file a suit so long as 

one has standing, plaintiffs pin their jurisdictional hopes on 

the union plaintiffs.'' Plaintiffs must show, however, that 

union members employed on a federal military facility, who seek 

to block a Presidential order, accepted by Congress, to close the 

facility, fall within the zone of interests of a statute designed 

to facilitate the closure of military bases. Plaintiffs1 brief 

is conspicuously devoid of any authority which either directly or 

analogously supports such a position. 

A. The Union Plaintiffs Lack Standinq to Brinq Their 
APA Claim Because Their Interest in Preservinq 
Jobs Falls Outside the Zone of Interests Protected 
Bv the 1990 Act. 

The theory underlying application of the zone of interest 

test is found in the separation of powers doctrine. &g Peowles 

Gas Liqht & Coke Co. v. U.S. Postal Service, 658 F.2d 1182, 1195 

the Federal Government. In that field it is the United 
States, and not the state, which represents them as 
parens watriae, when such representation becomes appro- 
priate; and to the former, and not to the latter, they 
must look for such protective measures as flow from 
that status. 

Mellon, 262 U.S. at 485-86 (citation omitted and emphasis added). 
Mellon thus spoke not only to parens watriae suits which chal- 
lenge federal statutes on constitutional grounds, but also suits, 
such as this one, which seek to enforce nonconstitutional rights 
against the federal government. 

lo It is generally true that, as a matter of judicial 
economy, courts will not adjudicate the standing of all plain- 
tiffs so long as it finds one to have standing. This prudential 
doctrine, however, does not absolve plaintiffs1 counsel of their 
responsibility to ensure that each plaintiff named properly may 
invoke the jurisdiction of this Court in accordance with existing 
law or a good faith argument for the extension, modification or 
reversal of such law. Fed. R. Civ. P. 11. 



(7th Cir. 1981). Assuming that an agency action is reviewable 

and that a plaintiff has satisfied the constitutional prerequi- 

sites to standing, such as injury in' fact," the test inquires 

whether the judiciary is the proper forum for resolving particu- 

lar claims: 

To guard against such overreaching, the zone test dictates 
that parties left unprotected or unregulated by legislation 
must return to the legislative process if they are dissatis- 
fied with its outcome. Absent some evidence that the inter- 
ests of these parties are a subject of continuing concern in 
the statutory scheme, we will not allow them to reopen the 
legislative inquiry in federal court. 

Branch Bank & Trust Co. v. National Credit Union ~dministration 

&, 786 F.2d 621, 625 (4th ~ i r .  1986); see also Tax Analvsts & 

Advocates v. Blumenthal, 566 F.2d 130, 140 (D.C. ~ i r .  1977), 

cert. denied, 434 U.S. 1086 (1978). In short, as the Third 

Circuit has observed, plaintiff must show that he is the "intend- 

ed beneficiary of the rule of law he invokes. . ." Bowman v. 
Wilson, 672 F.2d 1145, 1152 (3d Cir. 1982). 

As plaintiffs recognize, where the "plaintiff's interests 

are so marginally related to or inconsistent with the purposes 

implicit in the statute that it cannot reasonably be assumed that 

l1 Plaintiffs argue at length that NFFE establishes that 
plaintiffs have demonstrated "injury in fact," and that the 
defendants were somehow disingenuous in not addressing the case. , 
See Pls' Opp. at 36-37. In fact, NFFE's holding on this point is 
entirely irrelevant. Defendants do not contend that plaintiffs 
have failed to demonstrate injury in fact. But in APA cases, 
plaintiffs must also satisfy the additional requirement that they 
fall within the Act's zone of interests. On this point, of 
course, NFFE expresses no opinion, see 905 F.2d at 405 n.5, and 
the case does not assist the plaintiffs in satisfying the zone of 
interests requirement. See also infra p. x. 



Congress intended to permit the suit," Clarke v. Securities 

Industrv Assan, 479 U.S. 388, 399 (1987), plaintiff fails the 

zone of interest test. Here, not only are the union plaintiffs1 

interests flatly inconsistent with the purposes of the Act, but 

Congress plainly intended that the political branches of govern- 

ment, not the courts, resolve those issues which may arise from 

the operation of the Act. 

Plaintiffs seek to limit application of the zone of interest 

test by relying on the Court's statement that "there need be no 

indication of congressional purpose to benefit the would-be 

plaintiff." Clarke, 479 U.S. at 399-400. plaintiffs ignore 

that, four years later, in ~ i r  Courier Conference v. ~merican 

Postal Workers Union, 111 S. Ct. 913, 918 (1991), the Court 

required the "plaintiff to establish that the injury he complains 

of . . . falls within the 'zone of interestsa sought to be 
protected by the statutory provision whose violation forms the 

legal basis of his complaint." Having squarely placed the burden 

of proof of showing statutory protection on the plaintiff, the 

Court went on to scour, in vain, the language and legislative 

history of the statute at issue to uncover any congressional 

intent to protect or benefit the plaintiff union. 111 S. Ct. at 

918-20. Plaintiffs cannot shirk -- or satisfy -- their burden of 
showing that Congress intended the 1990 Act to protect union jobs 

or to benefit union employees. 

Understandably, plaintiffs make no effort to show that the 

language or legislative history of the 1990 Act even suggests a 



purpose to protect jobs.12 To the contrary, the 1990 Act had a 

single overriding purpose: to bring about the closure of unneces- 

sary domestic military bases in light of a reduced foreign threat 

in order to save taxpayer dollars. H. R. Rep. 101-665, lOlst 

Cong. 2d Sess. 341, reprinted in 1990 U.S. Code Cong. & Admin. 

News 2937, 3067. The union plaintiffss interests and legislative 

purpose behind the 1990 Act are wholly conflicting. Like the 

union which challenged the closure of bases pursuant to the 1988 

Base Closure and Realignment Act, the purpose of which was 

identical to the 1990 Act, "[pllaintiffs can point to nothing in 

the language of the Act or its legislative history that suggests 

that Congress contemplated the protection of federal employees or 

contractors." National Federation of Federal Emwlovees v. 

Chenev, 727 F. Supp. 17, 22 (D.D.C. 1989) (federal employees 

union seeking to block the closure of military bases falls 

outside the zone of interests of the 1988 Act), aff'd, 905 F.2d 

400 (D.C. Cir. 1990) . I3  

l2 The union plaintiffs do suggest that Congress was some- 
how motivated by the desire to protect union jobs because one of 
the Secretary of Defense's base closure criteria was "the econom- 
ic impact on local comm~nities.~ All other factors being equal, 
it is possible that economic impact could weigh in favor of 
closing one particular base instead of another. Even in such a 
case, however, jobs would be lost. The criteria were designed to 
determine which bases should be closed, not to justify keeping 
them open. 

l3 Plaintiffs attempt to sidestep the district court's 
holding in NFFE, which is directly on point, by claiming that, on 
appeal, the D.C. circuit assumed the union had standing and 
proceeded to reject its claims on the merits. Pls' Opp. at 43. 
Plaintiffs seriously misread the D.C. Circuit's opinion in NFFE. 
With regard to NFFEss APA claim, the D.C. Circuit did not assume 
standing, but specifically did not address it because the Court 



Unable to show that they fall within the overall purpose of 

the 1990 Act, the union plaintiffs argue that the Act is "proce- 

durally dense1' and suggest that they fall within the zone of 

interest of these procedures. In essence, plaintiffs contend 

that because the alleged violation of statutory mproceduresw 

caused their asserted injuries, they necessarily satisfy the zone 

of interest test. The argument suffers from two logical flaws. 

First, plaintiffs confuse the purpose of the statute -- the 
closure of military bases -- with the means prescribed to achieve 
that purpose. Second, plaintiffs mistake zone of interest 

analysis for the injury-in-fact calculus. See Air Courier 

Conference, 111 S. Ct. at 918. Merely because the alleged 

violation of statutory wproceduresw is asserted to cause one's 

injury does not mean the prospective plaintiff falls within the 

zone of interest of the statutory program. See Glass Packinq 

Institute v. Resan, 737 F.2d 1083, 1087-90 (D.C. Cir.) (holding 

that alleged violation of administrative procedure satisfies 

injury in fact test, but not zone of interest analysis), cert. 

denied, 469 U.S. 1035 (1984). Otherwise, the zone of interest 

test loses all meaning. In addition to showing injury-in-fact, 

plaintiffs must show that the provisions of the Act alleged to 

have been violated were intended to protect or benefit them. 

found NFFE1s claim to be nonjusticiable. NFFE, 905 F.2d at 405 
n.5. Nor did the court reach the merits of the APA claim. 
Indeed, there would be no reason to "assumew standing because 
reviewability is logically the threshold inquiry. Even if the 
D.C. Circuit could be said to have llassumedn standing, it neither 
specifically found standing nor rejected the lower court's "zone 
of interestw analysis. 



Plaintiffs1 implied assertion that the 1990 Act's "fair 

processw was designed to protect union jobs is meritless. The 

1990 Act was a reaction to Secretary of Defense Cheney's unilat- 

eral listing in January, 1990 of 36 bases he wished to close. 

See H. R. Rep. 101-665 at 3067-68; H. R. Conf. Rep. 101-923 at - 
3257. Democrats charged, as they have historically argued in 

response to Executive Branch base closing proposals, that most of 

the bases were located in districts represented by Democrats. A 

key objective of the 1990 Act was to eliminate party politics 

from the base closure selection process, wpermit[ting] base 

closures to go forward in prompt and rational manner." H. R. 

Conf. Rep. at 3257. Even the purpose of the "fair processw upon 

which the union plaintiffs rest their claims was to facilitate 

the speedy closure of military bases, not to keep them open to 

preserve union jobs . 
Even more importantly, the separation of powers concerns 

which underlie the zone of interest test strongly counsel against 

finding that the union plaintiffs have standing here. The very 

 procedure^'^ upon which plaintiffs place such great reliance are 

prima facie proof of Congress1 intention that the political 

branches of government, not the courts at the behest of dis- 

appointed workers, have the final word on which bases should be 

closed. At each step in the carefully crafted base closure 

process, Congress placed itself, the President or an independent 

establishment as a check on the work of the entity preceding it 

in the procedural hierarchy. Congress simply left no room for 



the courts in this process.14 

Selecting military bases for closure is a controversial and 

complicated enterprise. With any complex human endeavor, there 

is room for error and dispute. Congress recognized that individ- 

uals and localities potentially affected by a local base closure 

would charge that the decisionmaking process was flawed and that 

a distant base should have been closed instead. Congress de- 

signed the checks and balances in the 1990 Act to allow the 

Commission and GAO to assess the Secretary's recommendations and 

so that the President and Congress would ultimately resolve 

lingering concerns or disputes by accepting or rejecting base 

closure recommendations. 

Congress expressly precluded judicial review, based in part 

on its conclusion that earlier base closure legislation had "in- 

volve[d] numerous opportunities for challenges in c ~ u r t , ~  H.R. 

Conf. Rep. 101-923 at 3257, to streamline the base closure 

process and contain resolution of these political disputes in the 

political branches. Base workers, their political representa- 

l4 National Federation of Federal Em~lovees v. Chenev, 883 
F.2d 1038 (D.C. Cir. 1989), cert. denied, 110 S. Ct. 3214 (1990), 
presents an example of a case in which federal employees threat- 
ened with the loss of employment fell outside the zone of inter- 
est of a statute designed to structure and streamline a division 
of responsibility between the Legislative and Executive Branches. . 
Federal employees on an army base challenged a decision, autho- 
rized by two federal budgeting statutes, to contract out duties 
that the employees had performed. The D.C. Circuit held that the 
employee's interest in preserving their jobs fell outside the 
zones of interest of the statutes, which were designed to coordi- 
nate executive and legislative branch budgeting procedures in a 
system of "checks and balancesv1 and to promote efficiency and 
economy in federal expenditures. 883 F.2d at 1043-50. 



tives and their communities across the country fall outside the 

zone of these interests protected by the Act. See Clarke, 479 

U.S. at 397 n.12 ("zone of interest inquiry . . . seeks to 
exclude those plaintiffs whose suits are more likely to frustrate 

than to further statutory objectivesw). The absence of a role 

for the courts from Congress1 base closure process is, in addi- 

tion, hardly surprising given the universal recognition that 

management of our country's defense structure is inherently an 

enterprise for the political branches of government. 

In short, Congress anticipated that disappointed politi- 

cians, localities and workers would advance claims such as those 

presented here. Yet, it determined that they be raised in the 

course of Commission and GAO analysis and be resolved by the 

political branches of government in the manner set forth in the 

Act. For this Court nevertheless to insert itself into this 

process would jeopardize the separation of powers principles the 

zone of interest test seeks to preserve. 

B. The Union Plaintiffs Lack Standina to Brina Either 
Their APA or Constitutional Claims Because Their 
Asserted Iniurv Is Not Fairly Traceable to the 
Defendants. 

As they recognize, plaintiffs must demonstrate a causal 

connection between their alleged injury and defendants' conduct. 

Valley Forae Christian Colleae v. Americans United for Se~aration. 

of Church and State, 454 U.S. 464, 472 (1982). When the alleged 

injury stems from the "independent actionw of a nonparty or can 

only speculatively be linked to defendants, causation has not 

been satisfied and the plaintiffs lack standing. Simon v. 



Eastern Kentuckv Welfare ~ishts Orq., 426 U.S. 26, 41, 43 (1976). 

In our opening memorandum, we demonstrated that the roles of 

the defendants in the 1990 base closing process were purely 

recommendatory, because the decision to close any particular 

military facility rested entirely within the discretion of the 

President and Congress. Section 2903(e), 2904(b), 2908. The 

independent role of the President and congress severed or ren- 

dered merely speculative any causal link between the conduct of 

defendants and plaintiffs' alleged injuries. The union plain- 

tiffs offer two responses. 

First, they argue that in NFFE, the case arising from the 

1988 Act, the D.C. Circuit found that the plaintiff union had 

satisfied the traceability requirement. While true, the point is 

irrelevant because the nature of the challenge reviewed by the 

D.C. Circuit, at least on that point, was substantively different 

than that at issue here. In NFFE, the union, inter alia, chal- 

lenged the entire 1988 Base Closure and Realignment Act on 

constitutional grounds. NFFE8s constitutional claim did not 

challenge the conduct of any particular actor executing the Act 

as causing them injury as the union plaintiffs do here. But for 

the operation of the allegedly unconstitutional 1988 Act, there 

would be no closings to cause NFFE injury. Because NFFEts injury 

was traced to the Act, the government conceded NFFE8s Article I11 

standing to challenge it. NFFE, 905 F.2d at 403. 

Here, the union plaintiffs do not challenge the constitu- 

tionality of the 1990 Act or its operation as a whole. In 



L contrast to NFFE, the union plaintiffs challenge only the alleged 

acts or omissions of individual defendants and claim that this 

conduct, not the Act itself, caused them injury. Because the 

plaintiffs1 claims here involve an entirely different causal 

relationship than the challenge in NFFE, the D.C. Circuit's dicta 

in that case has no applicability here. 

Second, plaintiffs argue that these alleged injuries are 

"fairly traceable1' because the President's and Congress1 deter- 

minations were not ''independent reasons unrelatedm to the defen- 

dants' challenged conduct. Pls' Opp. at 32. Plaintiffs quote 

Simon, 426 U.S. at 43, as the source of their proposed "indepen- 

dent reasons unrelatedw test. The Supreme Court in Simon, 

however, never employed such a standard. 

Rather, the D.C. Circuit has held that "the presence in the 

causal chain of . , . 'independent variables,' which depend on 
the decisions of third parties not before this court, defeats the 

Unions1  tand ding.^ National Maritime Union of America. AFL-CIO 

v. Commander. Military Sealift Commana, 824 F.2d 1228, 1236 (D.C. 

Cir. 1987) (citation omitted). Plaintiffs struggle to charac- 

terize defendants as the principal decisionmakers, arguing that 

the Commission's recommendations generated "powerful political 

m~mentum,~~ Pls' Opp, at 38, but they do not seriously dispute 

that the President and Congress have independent and final 

decisionmaking roles under the 1990 Act. 

Plaintiffs suggest that, but for defendants1 challenged 

conduct, the President would not have approved the closure of 



Loring and Congress would not have sustained that approval. What 

motivated the President's and Congressa determinations, however, 

is pure speculation. Even if all of the plaintiffsa allegations 

were true, the President could have as easily decided to approve 

the closure of Loring despite the alleged procedural violations 

as because of them. Because the President and Congress are 

independent actors in the process established'by the 1990 Act, 

plaintiffs cannot establish the causal relationship between the 

defendantsa alleged conduct and their asserted injuries required 

to invoke the jurisdiction of this Court. 

CONCLUSION 

For the foregoing reasons, defendants' motion to dismiss 

should be granted and this action dismissed with prejudice. 

Respectfully submitted, 
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PRELIMINARY STATEMENT 

On May 20, this Court dismissed most of the claims in this 

case, concluding that the plaintiffsq numerous challenges to the 

merits of the recommendation to close Loring ~ i r  Force Base Itare 

not subject to second guessing by the judiciary."' Thus, the 

factors considered by the Air Force, the Department of Defense 

and the Defense Base Closure and ~ealignment  omm mission (the 

w~ommissionH) in recommending Loringqs closure, and the accuracy 

of the data on which those recommendations were based, are not 

subject to judicial review. 

The few remaining claims are purportedly tqprocedural,w 

alleging that the Air Force and the Commission failed to make 

certain unspecified information available during the process.2 

However, the line between substance and procedure is not so 

easily drawn. Precluded from arguing that defendants relied upon 

inaccurate information, plaintiffs now i~sist that defendants 

failed to make available waccurateM information to other partici- 

pants in the base closure process. For the Court to conclude 

that such lqproceduralw infractions were anything more than 

harmless error, however, the Court must assess the probable 

importance of the allegedly unprovided information to military 

experts and to the President. Such an assessment would require 

precisely the sort of judicial "second guessingtt this Court 

Slip op. at 11 (quoting Specter v. Garrett, No. 91-1932 
(slip op. April 17, 1992), 1992 U.S. Lexis 6969). 

See Amended Complaint (1 64(d), 67 (second sentence), - 
68(A), 70(a), 70(b) ; 1990 Defense Base Closure and Realignment 
Act, Pub. L. 101-510, Title XXIX (the lqActtq), codified at 10 
U.S.C. 9 2687 note. 



properly refused to undertake in dismissing plaintiffs1 substan- 

tive claims. 

Thus, dismissal of the remaining claims remains appropriate 

on purely legal grounds. In fact, in its May 20 opinion, the 

Court explicitly left open the question of whether or not any 

violation of the Act that plaintiffs might prove mandates a 

judicial remedy. See slip op. at 12. As Part I demonstrates, 

under the unique statutory scheme at issue in this case, the 

Court could not possibly craft a remedy for any technical errors 

the plaintiffs might prove without effectively overturning a 

military decision made by the-President and approved by Congress 

remedy that would ignore not only the Act but constitutional 

separation-of-powers concerns. 

The remaining claims should also be dismissed, without 

reaching the merits, in light of new authority. As explained in 

Part 11, the Supreme Court has recently decided that there is no 

"final agency action," and therefore no judicial review, under 

the Administrative Procedure Act where an agency merely transmits 

recommendations to the President for decision. Franklin v. 

Massachusetts, 60 U.S.L.W. 4781 (No. 91-1502, slip op. June 26, 

1992), attached as Exhibit D. The Supreme Courtps reasoning 

squarely applies to the Base Closure Act, and the Court should 

reconsider its implicit ruling that there is "final agency 

actionw to review. 

Should the Court nonetheless wish to address the merits of 

the remaining claims, the facts relating to these issues are 



easily established and not reasonably in dispute. As Parts I11 

and IV demonstrate, both the Air Force and the Commission fully 

complied with the Act's rather modest procedural requirements. 

First, plaintiffs assert that the Air Force failed to 

furnish all information it used in developing its closure recom- 

mendations to the Commission, the General Accounting Office 

("GAOW), and Congress. Amended Complaint, qa 64(d), 67 (second 

sentence), 68(A). In fact, however, the Air Force cooperated 

with both the GAO and the Commission throughout the process, 

providing extensive documentation of its process and permitting 

GAO access to Air Force officials at all levels across the 

country. The ~ i r  Force also made all of its information avail- 

able to the Commission, responding to staff inquiries up until 

the evening of the ~ommission~s final deliberations. 

Second, plaintiffs claim that the Commission relied on some 

unspecified Air Force information not provided to GAO and Con- 

gress, and failed to hold public hearings as the Act requires. 

Amended Complaint, qq 70(a), (b). However, the commission 

provided the public virtually unlimited access to the information 

it gathered. In the ten weeks available, not only did the 

 omm mission hold 28 public hearings across the country and 40 

visits to various bases, but Commissioners and commission staff 

held almost constant meetings with Members of Congress and 

representatives of bases recommended for closure, including 

eleven separate meetings with the plaintiffs in this case. The 

Commission also considered vast submissions from the plaintiffs 



challenging the recommendation to close Loring. All of these 

procedures were far in excess of what the Act required. As a 

matter of law and as a matter of fact, plaintiffs1 claims are 

meritless and judgment should now be entered for defendants. 

STATEMENT OF FACTS 

1. Pertinent Provisions Of The Act 

As explained in more detail in defendants1 motion to dis- 

miss, the Act established a unique mechanism for arriving at the 

political consensus that had eluded earlier base closure efforts. 

After the Department of Defense and the independent, bipartisan 

Commission develop tentative recommendations for closure, the Act 

confers on the President discretion to accept, reject or remand 

the recommendations to the Commission. If the President accepts 

the proposals, they are forwarded to Congress for additional 

review. In this case, after receiving the President's decision, 

both the Senate and the House of ~epresentatives conducted 

hearings on the decision; the Senate, in particular, held exten- 

sive hearings concerning ~ o r i n g . ~  

Only a few provisions of t h a t  A c t  remain a t  issue in this 

case. First, 8 2903(c) (4) requires the Air Force to "make 

available to the Commission and the Comptroller General of the 

United States all information used by the Department in making 

See Defense Base Closure and Realisnment Commission: - 
Hearinss Before The Senate Armed Services Committee, 102nd Con- 
gress, 1st Session (1991). Excerpts from these hearings are 
attached as Exhibit E. 

- 4 -  



its recommendations to the Commis~ion.~~~ With respect to the 

  om mission's responsibilities, the Act requires that ''the Commis- 

sion shall conduct public hearings on the  recommendation^,^ 

§ 2903(d) (I), and that the Commission shall provide information ! 
it used to Members of Congress, upon request, "[alfter July 1 of 

each year in which the Commission transmits recommendations to 

the President.'' § 2903(d)(4). 

2. The Air Force's Process Under The Act ! 
In December, 1990, shortly after the Act was passed, the 

Secretary of the Air Force appointed a Base Closure Executive I 
Group ("BCEGI1) to review data, categorize bases, and develop I 
options for closure and realignment of Air Force bases. Declara- ! 
tion of Maj. Gen. Eugene Habiger ("Habiger Decl.") Q 2, attached 

hereto as Exhibit A. The BCEG consisted of five general officers 

and five senior career civilians with expertise in a wide range 

of areas. Id. The Secretary also authorized a Base Closure 

Working Group to collect and verify the accuracy of information, 

and the BCEG requested the Air Force Audit Agency, an internal 

Air Force component, to review the BCEG's procedures for accuracy 

and compliance.with both the Act and Department of Defense 

( lr DOD" ) policy. Id. f 3. 

The BCEG began meeting in Decenber 1990, and met frequently I 
in February and March in order to develop the Air Force's recom- 

b The Act has since been amended to require the Secretary 
also to make information available l1to Congress (including any 
committee or member of Congress)." Pub. L. No. 102-190, 
8 2821(e), 105 Stat. 1290, 1545 (December 15, 1991). 



mendations, which were to be transmitted to the Secretary of 

Defense by April 1, 1991. a. 7 4. Detailed minutes of all of 

these meetings were kept, and were transmitted to the General 

Accounting Office ("GAO") on April 15, 1991, and later to the 

Commission. Id. 5. The BCEG members met with the Secretary 

throughout the process, keeping him apprised of the BCEG1s 

progress and the issues it was considering. Id. 7 6. 

To begin its analysis, the BC:EG identified and categorized 

all Air Force bases with more than 300 civilian employees, which - 

were the bases subject to the Act's requirements. See id. 7 7; 

6 2909 (c) (2) (incorporating 10 U.S,*C. 6 2687). Of the 86 active 

bases identified, 25 were then excliuded from consideration 

because the BCEG determined that there was no "excess capacityv1 

in those categories: that is, that all of these bases were 

required to support the projected force structure. Habiger Decl. 

8. In addition, the BCEG also excluded 12 bases that were 

considered essential because of their unique geographic location 

or military capabilities. Id. q 9. 

To select possible closure candidates from the remaining 51 

bases, the BCEG developed a detailed questionnaire, which rated 

bases on roughly 80 separate elements. Id. Q 10. The question- 

naires were answered by the major commands, with copies sent to 

individual bases for verification of the data. The major com- 

mands reviewed the bases1 suggested changes. All information 

used by the BCEG was that available at Headquarters or supplied 

by the major commands (including the one relevant to this case, 



the Strategic Air Command ("SACw)). Id. 11. 

SAC, among other commands, viewed "quality of lifem as one 

important measure of an installation's military value. Accord- 

ingly, the BCEG made several attempts to measure that factor and 

include it in the analysis. However, these attempts were unsuc- 

cessful, and the BCEG ultimately concluded that "quality of lifen 

had to be excluded from the analysis. Id. 12; Exhibit A-1. 

Each member of the BCEG then assigned a color-coded ranking 

(red, yellow; or green) to each of the sub-elements for each of 

the bases. Habiger Decl. 13. A "redw ranking meant that a 

base fell below established Air Force standards on a particular 

data element; a "yellowfl meant that the base minimally satisfied 

the requirement; and a "greenn ranking indicated that the base 

met or exceeded the standard. Id. The BCEG then, by consensus 

or vote, agreed on a color code for each base on each of the 

elements. 

Next, the BCEG ranked the strategic bases against each 

other, using six different models. id. 7 14; Exhibit A-2 at 

20. All six models emphasized military value, but some models 

also stressed or downplayed other factors, such as cost, readi- 

ness and training, future needs, and wartime needs. Following 

discussions among the BCEG, the Secretary of the Air Force, and 

the Air Force Chief of Staff, the Secretary decided to use the 

model called "Option 5," which was .the most inclusive, emphasiz- 

ing readiness and training, future needs, and cost. ~abiger 

Decl. f 15; see Exhibit A-2 at 20. 



The BCEG's capacity analysis at the beginning of the process 

had determined that the Air Force could close six strategic bases 

and still support the projected force structure. The six lowest- 

ranking bases under Option 5 included Loring and Plattsburgh Air 

Force Base. Habiger Decl. Q 16. However, the BCEG had deter- 

mined that Loring and Plattsburgh could not both be closed. The 

Secretary therefore recommended closure of Loring, concluding 

that its long-term military value was limited, that the cost to 

close the base was low, and that savings from its closure would 

be the highest of any of the 21 strategic bases. Id. 7 17. 

These recommendations were transmitted to the Secretary of 

Defense, and information used in developing them was sent to the 

GAO and the Commission. Id. gp 17, 19, 22, 24. 

3. The Role of the General Accountina Office 

The Act provides for participation in the base closure 

process by the GAO in two ways. First, the GAO was required to 

assist the Commission in the Commissionls review and analysis of 

the Secretary's recommendations Itto the extent requestedm by the 

Commission. Section 2903 (d) (5) (A). Second, the GAO was required 

to submit to Congress and to the cornmission, by May 15, 1991, a 

report containing a "detailed analysisv of the Secretary's 

recommendations and selection process. Section 2903 (d) (5) (B) .' 
GAO officials began coordinating their review of the Air 

"Military Bases: observations On The Analyses supporting 
Proposed Closures and Realignmentsw (GAO, May 15, 1991) ("GAO 
Reportu). Excerpts from the GAO Report relevant to GA08s consid- 
eration of the Air Force's process are provided as an attachment 
to Exhibit C, the ~eclaration of Robert L. Meyer (I1Meyer Decl."). 



Force's process almost immediately after the Act was passed, and 

before the Air Force had even established the procedures it would 

follow. Habiger Dec.1. 9 18. Between January 14, 1991 and May 5, 

1991, as the BCEG was developing its rankings, GAO was permitted 

to work in the Air Force's headquarters offices, and visited 

several major commands (including SAC, headquartered in Nebras- 

ka). Id. 20. GAO was permitted to discuss both the process 

and specific data with Air Force officials at all levels in the 

decisionmaking chain. Id. q 21; Meyer Decl. q 4; GAO Report at 

64. The Air Force also provided GAO extensive documentation of 

its process, opening all of its data and files, both classified 

and unclassified, to GAO scrutiny. Habiger Decl. 7 22. Members 

of the Working Group also had numerous meetings with GAO offi- 

cials to describe the Air Force's procedures. As part of this 

policy of openness, GAO was also akrare both of the Air Force's 

effort to include "quality of lifew in its analysis, and the 

BCEG1s ultimate conclusion that that factor had to be excluded 

because it could not be measured accurately. Id. q 23; Meyer 

Decl. 7 9 .  

On May 15, 1991, GAO submitted its Report. Meyer Decl. q 5. 

As explained in more detail below, .the GAO was fully satisfied 

both that it had been permitted access to all information used by 

the Air Force in developing its recommendations, id. 7 3, and 

that the Air Force had adequately documented its reasoning and 

reached reasonable conclusions. See. e.s., id. qq 2-4; GAO 

Report at 4, 42-43, 64. 



4. The Formulation of the Commissj-on's Recommendations 

Following receipt of the Secretary of Defense's recommenda- 

tions on April 15, 1991, the Commission proceeded with its 

analysis. In just two and a half months, the Commission conduct- 

ed twenty-eight public hearings, including one in Boston, at 

which Loring was discussed extensively, and one in which testimo- 

ny from the congressional plaintiffs was heard. See ~eclaration 

of ~ i m  Courter ("Courter Decl.") 77 3-4, attached hereto as 

~xhibit B. All the unclassified information that the commission 

received from any source was availsble to the public, including 

Members of Congress. Id. q q  7-9. The public was freely permit- 

ted to provide the Commission info~rmation, analysis and argument 

throughout the Commission's review; the Commissioners even 

considered information passed to them on handwritten notes during 

the final weekend of deliberations. Id. gg 11-13. 

With the assistance of detailed employees of the GAO and a 

private consultant, the Commission's staff analyzed all the 

information received by the Commission. Commission staff tele- 

phoned and met with Air Force officials throughout the process, 

checking information and responding to questions or disputed data 

submitted by Members of Congress and the public. Id. 7 15. Like 

the GAO, the Commission was permitted full access to all of the 

information used by the Air Force. Id. Commissioners and 

Commission staff also met repeatedly with the plaintiffs and 

others who opposed Loring's closuret and considered voluminous 

information they submitted disputing the Air Force's conclusions 



concerning Loring. See Courter Decl. 9q 14 (a) - (n) , 15. After 

considering all of this informatil>n, the commission voted 5-2 to 

uphold the Secretary of Defense's recommendation to close Loring. 

5. The President's Decision And Conaressls ADDroval 

The President subsequently approved this recommendation, 

ordering that Loring and 18 other Air Force Bases be closed or 

realigned. Resolutions to overturn President Bush's decision 

were introduced in both Houses of Congress. The House disapprov- 

al resolution was defeated 364-60. 137 Cong. Rec. H6006-39 

(daily ed. July 31, 1991). The Senate Armed Services Committee 

reported unfavorably on a similar resolution, and also held 

several hearings at which issues related to Loring were discussed 

in great detail. However, because the House had already voted 

down a resolution on which both chambers would have had to agree, 

the Senate resolution was never voted upon by the full Senate. 

I. DEFENDANTS ARE ENTITLED TO JUDGMENT AS A MATTER OF LAW 
BECAUSE THIS COURT CANNOT AFFORD MEANINGFUL RELIEF FOR 
ANY VIOLATIONS OF THE ACT THAT PLAINTIFFS MIGHT PROVE 

Unlike remedies at law, the courts have "broad discretionary 

powerI1 to grant or withhold injunctive or declaratory relief: 

llequitable remedies are a special blend of what is necessary, 

what is fair, and what is workable.lf6 The Third Circuit's deci- 

sion in Saecter reaffirmed this principle. Although opining that 

Lemon v. Kurtzman, 411 U.S. 192, 200 (1973); see also u. 
at 201 ("[i]n equity as nowhere else courts eschew rigid abso- 
lutes and look to the practical realities and necessities ines- 
capably involved in reconciling competing interests"). 
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sharply limited review of base closure decisions is permitted, 

the court pointedly expressed doubt that the courts could or 

should take any action to correct a violation of the Act: tlsuch a 

finding, if and when made, will not necessarily mandate judicial 

relief. slip op. at 32 . 7  Insteatl, "[wjhether or not a viola- 

tion receives a remedy is something that a court must determine 

through an exercise of di~cretion.~~ Id. at 32. This Court 

explicitly adopted the same caveat in its May 20, 1992 opinion. 

- See slip op. at 12. - 
The Court's hesitation was fully justified. The remedy 

plaintiffs seek completely ignores the statutory scheme. More- 

over, it would permit plaintiffs to do indirectly what they 

concededly cannot do directly: overturn a complex, discretionary 

military decision expressly made by, the President and Congress, 

with the advice of a Commission that, in practice, no longer 

exists. This Court should therefore decide the issue that both 

Specter and this Court left open, and conclude that no judicial 

remedy is available for any lltechnical defalcations1I that the 

plaintiffs might eventually prove.' 

See also id. at 32-33 (I1judicial review does not mean that 
any technical defalcation will invalidate the package and require 
that the process be repeated from st.ep onem); id. at 40 ("we do 
not decide that the Act [was violated] or that a remedy is 
available under the circumstances of this case even if it 
[wa~]'~) . 

Yet another difficulty in awarding plaintiffs any relief 
is that no court has determined the relevant standard: are the 
plaintiffs entitled to a judicial reversal of the president's 
decision if they demonstrate that ~yinformation "used by the 
Air Force,'' no matter how technical or irrelevant, was not 
provided to GAO or the Commission? Or are they required to 



A. Plaintiffs1 Pro~osed Remedy Would Fatally Under- 
mine The Statutorv Scheme 

Plaintiffs primarily request that the Court vacate the 

President's and Congress's decision and remand the Loring closure 

issue to the Commission. Struggling to reconcile this proposal 

with the statutory scheme, plaintiffs argued in an earlier 

memorandum that the  omm mission "continues to be a legally exist- 

ing administrative entity," despite the fact that all of the 

members of that Commission have returned to private life.g 

Plaintiffs circumvent the fact that there are currently no 

Commissioners to review the Loring recommendation by suggesting 

that the Court simply wait, and eventually require the new 

members of the 1993 Commission, when they are appointed, to take 

up the issue.1° 

demonstrate, under a wharmless errorH analysis, that GAO would 
have withheld its approval and the ~>ornmission would have voted to 
recommend keeping Loring open had these agencies known of the 
missing information? There is simply no source from which the 
Court might determine what level of "technical defalcationw 
warrants judicial relief. 

plaintiffs* [Second] Supplemet~tal Memorandum In Opposition 
To Defendants' Motion To Dismiss ("Plsl M e m . I t )  at 3. The current 
chairman of the Commission, Jim Co~r.ter, alone continues to serve 
as Chairman until his successor is appointed, but even he no 
longer has authority to take any action concerning the closure of 
bases. See 8 2902 (d) (2) . 

Plaintiffs argue that such a procedure must be permissi- 
ble, because they cannot locate a case requiring that the same 
agency officials who made a decision participate in reconsidera- 
tion. See ~ 1 s '  Mem. at 5 .  of course, plaintiffs also cannot 
locate a case in which the governing statute requires that every 
agency official be replaced each time the agency makes a recom- 
mendation. As defendants have argued, Congress purposely estab- 
lished a unique procedure for base closure because standard 
administrative mechanisms had consistently failed. Plaintiffsq 
attempt to shoehorn the peculiar statutory provisions here into 



plaintiffst novel proposal is; inconsistent with numerous 

provisions of the Act. First, despite plaintiffs1 insistence 

that the Commission technically exists continuously until 1995, 

as a practical matter, there,are three separate Commissions, I 
permitted to meet only in calendar years 1991, 1993, and 1995, 

each composed of entirely different members (except the Chairman, 

who serves "until the confirmation of a successorN). See Courter 

Decl. g 2 ; 8 8  2902 (c) (1) (B) , (d) , (e) (1) . Plaintiffs thus seek 

remand to an entirely different Cornnission than the one that 

recommended Loring for closure in 1.991. Successive Commissions 

are not empowered to reconsider a Elresidential decision from 

earlier years, but only to review the recommendations submitted 

by the Secretary of Defense for the year that Commission sits, 

using the force structure plan and selection criteria applicable 

for that year. See § 2903(d). 

Second, the Act specifically forbids the closure of bases 1 
except under the carefully structured procedures set out in the 

Act for each of the three base closure rounds, see § 2909(a), and 

for good reasons. Plaintiffs' proposal to remand one base on the 

list for further consideration greatly complicates the base 

closure process for future years, because the Department of 

Defense cannot possibly develop recommendations for the 1993 

Commission if the President's 1991 decision remains in doubt. 

More fundamentally, a remedy in this case ignores the 

the traditional administrative mold is plainly at odds with 
Congressls intent. 



statutory requirement that the President and Congress consider 

the ~ommission~s final list of recommendations as a whole, rather 

than debate the merits of closing an individual base. See 

0 0  2903(e), 2908. Such a result not only undermines the politi- 

cal objective of developing consen:;us on a list of bases to 

close, but threatens the military assumptions underlying the 

decision. The Commission does not select each base for closure 

in a vacuum, but develops a single package of recommended clo- 

sures based on a unified view of the national force structure. 

Thus, the decision to close or keep open other bases may have 

depended in part on the decision to close Loring, and a judicial 

reversal of that determination could upset the assumptions 

underlying any number of decisions on other bases. 

In short, nothing in the statute suggests that Congress 

intended any link between the three separate rounds of base 

closure, or that the Act was designed to allow for overlap in the 

work of the three Commissions. To the contrary, every provision 

governing the Commission's composition and duties, as well as 

consideration by the President and Congress, mandates a strict 

separation between the three sessions. Plaintiffs1 proposed 

remedy is fundamentally at odds with the scheme established by 

Congress for base closure, and the. Court should therefore hold 

that judicial relief is unavailable. 

B. Plaintiffs1 Pro~osed Remedv Violates Separation Of 
Powers Princi~les 

More fundamentally, plaintiffst suggestion that an injunc- 

tion in this case requires no more than a simple remand to the 
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agency ignores the practical effect the relief they request. 

In the usual case, remand of an administrative decision does no 

more than invalidate the agency's work, and requires that agency 

to correct its own mistakes. In contrast, requiring a new 

commission to reconsider Loring's closure, and presumably to 

submit that new recommendation to the President and Congress for 

review, effectively invalidates the President's and Congress's 

considered 1991 decision that Loring should be closed. Thus, 

despite their protestations that they challenge only the Commis- 

sion's actions, plaintiffs do not simply ask that the Commission 

be required to correct its alleged mistakes; they effectively 

demand that the President and Congress revisit their deci- 

sions. l1 

 ranting plaintiffs the remedy they request therefore 

presents serious separation-of-powers issues, even though the 

Court has determined that judicial review itself, in some limited 

circumstances, does not. Had the plaintiffs directly named the 

President and Congress as defendants, this Court undoubtedly 

would not have entertained their challenge; yet granting the 

relief plaintiffs request just as surely Itwould require this 

Court, in effect, to substitute its judgment for that of the 

[President], the House Committee, and the House of Representa- 

l1 At most, plaintiffs1 complaint amounts to an insistence 
that the President and Congress received flawed advice in making 
decisions that rest entirely within their discretion. In any 
event, as the exhaustive detail of the Senate's hearings reveals, 
Congress approved the President's decision with full knowledge of 
all the alleged flaws in the defendants1 consideration of Loring. 
See aenerallv Exhibit E. 



tives. This the Court cannot and should not do." Barklev v. 

OtNeill, 624 F. Supp. 664, 668 (S.D. Ind. 1985). 

This challenge to the President's and Congress's decision is 

even plainer in the second portion of plaintiffs' memorandum, in 

which they urge the Court Itto reverse the decision of the Commis- 

sion without remanding the matter.I1l2 Again, no decision was 

made by the Commission; the decision plaintiffs request the Court 

to discard is the President's. Even the Third Circuit did not 

imply that this extreme relief would be justified, holding that 

"any remedy afforded in this case would be limited to requiring 

further process in accordance with the provisions of the Act." 

Slip op. at 33. Any remedy that would address plaintiffs' claims 

would necessarily require the Court to confront directly the 

decision made by coordinate branches of government, and the Court 

therefore should hold that no remedy is available. 

C. The Court Should Exelccise Its Remedial Discretion 
To Deny An Eauitable Remedv 

Finally, the Supreme Court has repeatedly held that, because 

equitable remedies are committed to the court's discretion, 

courts may withhold injunctive relief where its award would upset 

settled expectations and would be contrary to the broad public 1 
interest. See, e . s . ,  Heckler v. Matthews, 465 U.S. 728, 745 

(1984) i Buckley v. Valeo, 424 'u.s. 1, 143 (1976) (per curiam) ; 

Felton v. Secretary, United States De~t. of Education, 787 F.2d 

l2 Pls' Mem. at 5. plaintiffs later express some apparent 
hesitation at the breadth of their request: "the exigencies of 
the case at bar warrant that the decision of the Commission be 
reversed [ ? ]  . I 8  Id, at 7. 

7 
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35 (2d Cir. 1986); Franklin Savinss Assn. v. Director, Office of 

Thrift Su~ervision, 740 F. Supp. 1535, 1542 (D. Kan. 1990), 

aff Id, 934 F. 2d 1127, 1150 (10th C.ir. 1991) . That doctrine is I 
plainly applicable here, where the plaintiffs1 invitation to 

invalidate presidential decisions threatens to undermine delicate 

political compromises in the sensitive area of national defense ! 
policy. 

11. THE COURT SHOULD RECONSICIER ITS RULING ON THE MOTION TO 
DISMISS IN LIGHT OF RECENT AUTHORITY FROM THE SUPREME 
COURT 

Under the Act, the Air Force, the Department of Defense, and 

the Commission have no authority to order the closure of any I 
base. Instead, each merely compiles a list of recommendations. ! 
The President has the ultimate authority to accept or reject the 

Commission 's recommendations, for any reason. 6 2903 (e) . 
Because only the President makes a final base closure decision, 

defendants argued in their motion to dismiss that the recommenda- I 
tions of the Air Force and the Commi.ssion are not reviewable 

under the Administrative Procedure Act, because there is no 

"final agency actionw to review. 5 U . S . C .  6 704.13 The only I 
decision that had any impact on the plaintiffs was the Presi- 

dent's, and that decision is not reviewable. Specter, slip op. 

at 23-24. 

l3 See also H. R. Conf. Rep. No. 101-923, lOlst Cong., 2d 
Sess. 705, reminted in 1990 U.S. Code Cong. & Admin. News 3110, 
3258 ("no final agency action occurs in the case of the various 
actions required under the base closure process contained in this 
billw); Specter, slip op. at 19 (ltThe actions challenged here are 
not 'agency actions' as usually encountered under the APA."). 



The Court did not specifically address this argument in its 

May 20, 1992 opinion, but adopted the Third Circuit's reasoning 

in swecter that the Court could conduct a limited review of the 

defendants' actions even though the President's decision is not 

reviewable. However, the Supreme Court has now held, in a 

decision issued after the Third Circuitls Specter ruling and in 

indistinguishable circumstances, that, when an administrative 

agency simply makes recommendations to the president, who then 

makes the actual decision and transmits it to Congress, there is 

no nfinal agency actionM to review. Franklin v. Massachusetts, 

60 U.S.L.W. 4781 (No. 91-1502, slip op. June 26, 1992), attached 

as Exhibit D. Therefore, this Court should reconsider its 

decision and conclude that there is no "final agency actiongt 

subject to judicial review in this case. 

In Franklin, the State of Massachusetts challenged the 

method used by the Secretary of Commerce for including in the 

census federal employees serving overseas. The Secretary decided 

to count these employees as residents of their "home of record," 

which altered state populations enough to shift a Representative 

from Massachusetts to the state of Washington. See 60 U.S.L.W. 

at 4782-83. 

The Secretary of Commerce conducts the census and transmits 

the figures to the President. See 13 U.S.C. § 141(b). The 

President then sends them to Congress, along with the number of 

Representatives to which each state is entitled, which is derived 

from a mathematical formula dictated by statute. See 2 U.S.C. 



9 2a(a). Although the President's role is largely wministerial,n 

60 U.S.L.W. at 4784, no statute prohibits the President from I 
rejecting the Secretary's report. Similarly, under the Base I 
Closure Act, the President receives the Commission's recommenda- 

tions and makes a decision; in fact, the statute expressly 

authorizes him to accept the list of recommendations, return the I 
list to the Commission for revision, or do neither. See 

8 s  2903 (e) (3) - (5) . 
In Franklin, the Supreme Court held that there is no Itfinal 

agency actionn subject to APA review in these circumstances, 

because the agency's report to the President "serves more like a 

tentative recommendation than a final and binding determination." 

60 U.S.L.W. at 4784. The Court explained that the existence of 

reviewable agency action turns on whether the agency has complet- 

ed its process and "whether the result of that process is one 

that will directly affect the parties." Id. The Court held that 

the President's statement to Congress, not the Secretaryts 

report, changed the apportionment of Representatives. The 

intermediate repcrt from the Secretary "is, like 'the ruling of a 

subordinate official,' . . . not final and therefore not subject 
to review." 'u .  (citations omitted). The Court went on to hold 

that the President is not subject to the APA, and that the method 

of allocating overseas federal employees therefore was not 

subject to judicial review at all under that statute. Id. at 

4785 .  

This case is even stronger than Franklin, for two reasons. 



First, in Franklin, there was no statute that authorized the 

President to reject the Secretary's census figures; the Court 

simply noted that Congress had not prohibited the president from 

exercising his discretion. Here, the President's authority is 

clear and explicit: the Act specifically permits the President to 

accept some, all, or none of the Commission~s recommendations. 

In Franklin, the President was not free to declare that the 

census shall not be taken, but the Base Closure Act authorizes 

him to decide that no military bases will be closed. 

Second, this case is stronger than Franklin because in base 

closure decisions the president does not act merely pursuant to 

statutory powers delegated by Congress, as in Franklin, but under 

his constitutional authority as Commander-In-Chief. As the 

Supreme Court explained: "it is clear that Congress thought it 

important to involve a constitutional officer . . . . That the 
final act is that of the President is important to the integrity 

of the process and bolsters our conclusion that his duties are 

not merely ceremonial or ministerial." Id. at 4784-85. 

The Franklin decision is squarely applicable in this case. 

The defendants1 ntentative recommendationsn are unreviewable 

under the APA because they are not "final agency action," and the 

President's final decision, which plaintiffs actually challenge, 

is not subject to review. In light of Franklin, therefore, the 

Court should reconsider its May 20, 1992 decision, and dismiss 

all counts of the Amended complaint. 

111. THE AIR FORCE MADE AVAILABLE TO THE GAO AND THE COMMIS- 
SION ALL INFORMATION ON WHICH IT RELIED IN RECOMMENDING 



BASES FOR CLOSURE 

Plaintiffs' remaining claim against the Air Force is that 

the Air Force failed to provide Congress, GAO, and the Commission I 
all information the Air Force used in developing its closure and I 
realignment recommendations. See Amended complaint 77 67, 68(A); I 
§ 2903 (c) (4). 

A. The Air Force Was Not Rewired To Make Anv Infor- 
mation Available To Congress 

Plaintiffs contend that the President's decision to close 

Loring must be overturned because the Secretary of the Air Force I 
did not llsupplyn all information used in formulating its recom- I 
mendations to Congress, and insist that this failure also violat- I 
ed g 2903 (c) (4). See Amended complaint 77 67, 68 (A). Even if I 
plaintiffs could substantiate this claim, however, there is no 

provision in the Act that requires the Air Force to provide any I 
information concerning its recommendations to Congress. Section I 
2903(c)(4) obligates the Air Force only to provide information to 

the Commission and to GAO. 

In fact, Congress was apparently aware that the Act imposed 

no such requirement. In recent amendments to the Act, Congress 

added several provisions that specifically require the Department 

of Defense to supply information to Congress, as well as GAO and 

the Commission. See Pub. L. No. 102-190, $ 5  2821(c), (e) , (i) , 
105 Stat. 1290, 1545 (December 5, 1991). 

B. The Air Force Provided All Information Used In 
Makins Its Recommendations To The GAO 

Ever since publishing its report analyzing the military 



services1 base closure processes, the GAO has consistently 

maintained that the Air Force fully cooperated in making informa- 

tion available and responding to issues GAO raised. Contacts 

between the Air Force and GAO began shortly after the Act became 

law on November 5 ,  1990, and continued throughout the process. 

Habiger Decl. q l  18-23. The GAO1s report is replete with approv- 

al for both the Air Force's base closure recommendation proce- 

dures and the open communications between the two agencies. The 

report finds that the Air Force's conclusions are well document- 

ed, GAO Report at 3, 4 ;  that the procedures the Air Force adopted 

were reasonable, id. at 35; and that the Air Force's decisions 

treated all bases equally and were based upon the relevant 

criteria, id. at 42. In its conclusion, GAO summarized its 

satisfaction with the Air Force's process and cooperation with 

GAO1s inquiries: 

The extent to which we could track and assess the process 
followed by the services was highly dependent on (1) the 
documentation made available to us, (2) the extent to which 
the materials used in the process had been checked and 
verified, (3) the access we had to the process and the 
officials who participated in the process, and ( 4 )  the time 
available. For example, the Army and the Air Force made 
extensive materials on their decision process available to 
us and used their internal audit agencies in implementing 
their processes. We were also able to discuss the process 
as it was being conducted and after it was finished with 
numerous officials involved at all levels of the Army and 
Air Force decision-making chain, which facilitated our 
evaluation. 

Id. at 64. - 
In the year since the report was published, GAO1s view has 

not wavered. GAO maintains that the Air Force provided all of 

the information' it requested in a complete and timely manner, and 
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that GAO was fully able to fulfill its statutory role of review- 

ing and evaluating the Air Force's process. - Declaration of 
Robert L. Meyer qq 2-4. The GAO official who was responsible for 

the GAO1s analysis of the base closure recommendations is unaware 

of anv information that the Air Force used in developing its 

recommendations that it failed to make available to GAO. Id. 

2- 

C. The Air Force Made All Information Available To 
The Commission 

- 
The Commission was also satisfied that the Air Force made 

available all information on which the Air Force recommendations 

were based. See Courter Decl. Y Q  15-16. Throughout the process, 

as the commission staff responded to questions from the Commis- 

sioners, or received new information from Congress and the 

public, Commission staff repeatedly contacted the Air Force for 

additional information. A11 of those requests were answered in a 

timely and complete manner. See id. Q 15. 

IV. THE COMMISSION FULLY COMPLIED WITH THE REQUIREMENTS OF 
THE ACT 

A. All Information On Which The Commission Relied Was 
Made Available To The Public 

Plaintiffs next contend that the Commission considered 

information not "made available to the GAO or to Congress." 

Amended complaint 7 70(a). Presumably, plaintiffs charge that 

the Commission considered information that had failed to make 



available to GAO and Congress.14 There is'no legal basis for 

such a claim. 

There is simply no legal requirement that the Commission 

make available to GAO and Congress all information on which it 

relies. The Secretary of Defense, not the Commission, is re- 

quired to provide information to GAO. § 2903(c)(4). The Act 

does not mention GAO at all as a recipient of information from 

the Commission; GAOts process concludes on May 15, when it 

submits its report. 

In addition, aside from a few selected Committee Chair- 

persons, ranking minority members, and their designees, - 
5 2902(e)(2)(b), the Act does not provide that Members of Con- 

gress generally may review the Commission's information during 

the process. The statute requires only that the Commission make 

information available to Congress, upon request, after the 

l4 The Amended Complaint could also be read to claim that 
the  omm mission violated the Act by considering information that 
the Air Force had failed to make available to GAO and Congress. 
That claim has already been refuted suDra in Part 111. The Air 
Force supplied to GAO and the commission all information used in 
making its recommendations. See Meyer Decl. 2; Courter Decl. 

6 Even if it had not done so, however, it would not violate 
the Act for the commission to accept information that the Air 
Force had failed to provide to GAO. Indeed, because GAOts report 
was due on May 15, 1991, and the Commissionls recommendations 
were not due until July 1, 1991, the Act specifically contem- 
plated that the Commission might consider information that GAO 
had not received. A crucial part of GAO1s role was to provide 
the Commission an analysis of the Air Force's process, as a 
starting point from which the Commission could conduct further 
proceedings and gather more information to understand and evalu- 
ate the Air Force's recommendations. Similarly, the Act does not 
forbid the commission from considering information the Air Force 
failed to provide to Congress; the Act does not require the Air 
Force to provide any information, at any time, to Members of 
Congress, but only to GAO and the Commission. See 9 2903(c)(4). 



commission makes its final recommendations to the president on 

June 30. § 2903 (d) (4) . l5 Nonetheless, the commission opened 

its files and accepted information and comments from all inter- 

ested parties throughout its process. Courter Decl. PQ 4-12. 

Paragraph 70(a) of the Amended Complaint must be dismissed. 

B. The Act Does Not Prohibit The Commission From 
Receivina Information After The Close Of Public 
Hearinas 

The Act assigned the Commission an enormous task: to develop 

independent recommendations for closure and realignment of Army, 
' 

Navy, and Air Force bases across the country, based on a compre- 

hensive review of all available information, from all interested 

parties, in just ten weeks. The Act imposes no limitations on 

the means the ~ommissfon may use-to gather and analyze data and 

opinions given the short time allotted to the Commission. 

Instead, Congress vested the Commission with broad discretion to 

structure its procedures in any manner it saw fit to develop the 

most informed recommendations possible. 

The only provision in the Act concerning public hearings 

simply provides that "the Commission shall conduct public hear- 

ings on the [Secretary of Defense's] recommendationsw after 

receiving them. Section 2903(d)(1). The Act does not specify 

how many hearings must be held, what subjects must be considered, 

or when the hearings must occur during the process. Nor does the 

l5 The National Defense ~uthorization Act for fiscal years 
1992 and 1993, Pub. L. No. 102-190, enacted in December, 1991, 
amends the Act to require the Commission to make information 
provided by the military services available to Congress. 
8 2821(e) (6) . 



Act require that all information received by the Commission must, 

at some point, be reviewed in a public hearing.'' 

Rather than approaching the public hearing requirement I 
halfheartedly, the Commission conducted twenty-eight public 

hearings in nine weeks, both in Washington, D. C. and at regional 

sites'throughout the nation, to obtain information and opinions 

from citizens, their elected representatives, the military, the 

GAO and countless other persons and organizations. See Courter 

Decl. 8 8  3-4. Plaintiffs can hardly contend that the Commis- 

sion's punishing schedule of conducting public hearings across 

the country on the average of every three days somehow violated 

the Act. 

Rather, the plaintiffs complain that the Commission, or its 

staff, obtained some unspecified information from the Air Force 

after the final regional hearing. See Amended Complaint 1 70(b). , 

The point is legally irrelevant. There is simply no requirement 

in the Act that the Commission discontinue its efforts to obtain, 

or refuse to receive, information from any military service, or 

from any citizen, or their elected representatives, after the 

final public hearing. Under the constricted timetable estab- 

l6   he Act does require that each meeting of the  omm mission, 
, other than those in which classified information is discussed, be 
open to the public and noticed in the Federal Register. See 
fi 2903(e)(2)(A). The commission scrupulously followed this 
requirement; indeed, all but one of the meetings of the seven- 
person Commission were shown on C-SPAN. - Courter Decl. 4 .  
The Act did not require meetings of Commission staff to be open 
to the public. Nonetheless, consistent with its policy of 
openness, the Commission unanimously determined that Members of 
Congress or their staffs could attend the meetings if they 
requested to do so. None did. Courter Decl. 7 5. 



lished by the Act, Congress could not have intended the Commis- 

sion to call a hearing every time an additional fact or argument I 
relating to a military installation was presented to the Commis- 

sion. Nor does any provision in the Act guarantee the public an I 
opportunity to comment on every piece of information the Commis- 

sion considers. I 
Instead, Congress gave the  omm mission broad discretion in I 

structuring its information gathering and analysis efforts. The 

 omm mission used a wide range of both formal and informal proce- I 
dures to accomplish that task. In addition to formally receiving I 
information in public hearings and from the military services, 

the Commission extended an open invitation to the public and its 

political representatives to provide information in face-to-face 

meetings, through correspondence, or even by telephone calls to 

Commissioners and their staff. In fact, each of the Commission- 

ers either met personally with members of the Maine delegation at 

least once or visited Loring, when Sens. Cohen and Mitchell, Rep. 

Snowe and Gov. McKernan were present. See Courter Decl. 14. 

Although the Act did not require it, the Commission also 

permitted the public free access to the Commission's offices to 

review and comment.upon any of its unclassified information at 

anytime until the Commissionls final deliberations were complet- 

ed on June 30, 1991.'' Indeed, the Commissioners even accepted 

l7 Prior to July 1, 1991, when the commission submits its 
recommendations to the President, the Commission's only statutory 
obligation to make its information available is upon request by 
certain designated Members of Congress. &g 5 2902(e)(2)(B). 



and considered notes passed to them during the final delibera- 

tions. See Courter Decl. 12." 

Thus, if plaintiffs claim that the Commission was unaware of 

their views, or that they were barred from commenting on material 

received by the Commission from the Air Force after the close of 

public hearings, they are simply mistaken. Of course, there is 

no requirement in the Act that the public have access to anv 

information provided to the Commission, either before or after 

the final public hearing, much less an opportunity to comment 

upon it. Nonetheless, the Commission far exceeded the literal 

requirements of the statute and permitted the plaintiffs, and 

anyone else, to review and copy unclassified documents in the 

Commission's files, received from the Air Force or any other 

source, at any time, both before and after the final public 

hearing. Courter Decl. gg 7-9. Plaintiffs frequently commented 

on Commission materials and offered responsive information to 

individual Commissioners and Commission staff, Courter Decl. 

q 14, and could have done so until the final deliberations con- 

cluded. 

In short, the Commission and its staff did obtain additional 

information from the Air Force after the last public hearing. 

The Commission would have been derelict in its responsibility to 

provide the best possible recommendations to the President if it 

The public took full advantage of this opportunity. 
Overall, the commission received over 143,000 letters and more 
than 100 phone calls per day in the ten weeks in which it con- 
ducted its review. Courter Decl. 13. 



refused to accept relevant information from any source at any 

time. Not only could the Commission consider this information, 

but its remarkable and voluntary policy of openness permitted 

anyone else to review and comment on it as well. The Commis- 

sion's tireless efforts to gather relevant data violated no I 
provision of the Act. I 

C. The Commission Did Not Consider A "Neww COBRA 
Model At Its Final Meetinq 

Plaintiffst only specific allegation is that, at the Commis- 

sion's final meeting on June 30, 1991, the ~ i r  Force furnished I 
and the Commission considered "new data pertaining to potential I 
cost savings based upon a new COBRA modeltt that had not previous- I 
ly been made available to Congress or other interested parties. I 
See Amended Complaint 9 64(d) (emphasis in original). As demon- - 
strated supra, the Act required neither the Air Force nor the 

 omm mission to make information available to Congress generally or 

local communities. In any event, this contention is simply 

incorrect as a matter of fact and, even if true, could not 

possibly have injured the plaintiffs. 

One of the factors considered by the Air Force and the 

Commission was potential cost savings, which included consider- 

ation of the cost to close the base, the annual savings that 

would result from closure, and the time it would take to recover 

the costs of closure (the "payback periodtt). GAO Report at 65. 

The estimated savings for each base were based on a computer 

model known as flCOBRA,v an acronym for "Cost of Base ~ealignment 

Actions. 1' 



I 
Near the end of the June 30 meeting, as the commission 

turned to consideration of strategic Air Force bases,   om mission 

staff pointed out to the Commissioners a discrepancy in some of 

the data concerning cost savings. See ~xhibit F. One set of 

figures was based on the Air Force's original model, an early 

version of COBRA that was based on the generic assumption that, 

when a base was closed, all of its forces had to be moved to some 

other fictitious base located 1500 miles away. The ~ i r  Force 

used that general model because, at the time it was developing 

closure options, the Air Force did not know precisely which bases 

would close or where forces from those bases would move, but 

wanted to include potential savings as a factor. using this 

model, the Air Force estimated that closure of Loring would 

result in annual savings of $66.6 million, and that the "payback 

periodM would be one year. See a. at 420. 
A second COBRA model, used by the Department of Defense, was 

more specific, basing its cost calculations on the actual move- 

ment of forces that would be necessary when particular bases were 

closed. In the case of Loring, the DOD model based its figures 

on the fact that closure of Loring would require relocation of 

its B-52 bombers to K.I. Sawyer Air Force Base, in ~ichigan, and 

dispersal of Loring's KC-135 tankers to other bases.  his more 

accurate model still projected a one-year payback period for 

Loring, but estimated that the annual savings would be $61.8 mil- 

lion. - a. at 416, 421. 
Plaintiffs suggest that the "neww estimate, based on the 



more accurate DOD model, suddenly appeared for the first time in 

the commissionls final meeting, and complain that they were not 

permitted an opportunity to comment on its accuracy. In fact, 

however, the DOD model and its $61.8 million estimated annual 

savings for Loring, on which the Commission relied, had long been 

a matter of public record. It was the figure reported in the 

Secretary of Defense's original recommendations, published months . I 
earlier, at the very beginning of the Commissionls process. See 

56 Fed. Reg. 15184, 15252 (April 15, 1991). Indeed, the Commis- 

sion's Chairman is unaware of any COBRA model or data based upon 

a COBRA model that was presented to the Commission for the first 

time on June 30, 1991. Courter Decl. Q 8. The COBRA models 

and all data generated using those models were available for 

public inspection and comment at the Commission's offices at any 

time. See id. Plaintiffs thus had a full opportunity to comment 

on the accuracy of the savings estimate, notwithstanding the fact 

that another, less accurate model also appeared and was rejected 

in the final deliberations. 

Furthermore, even if the DOD model had not been subject to I 
public scrutiny, and that violated some provision of the Act, 

there would be no basis for overturning the ~ommission~s recom- 

mendation concerning Loring. The DOD model to which the plain- 

tiffs object actually projected smaller savings than the ~ i r  

Force model, by some $480,000 per year. If anything, therefore, 

the "newn data weighed asainst Loring1s closure, and plaintiffs 

were hardly prejudiced by the c om mission's adoption of a more 
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conservative estimate. 

CONCLUSION 

For the foregoing reasons, the defendants1 motion for 

summary judgment should be granted. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

DAVID J. ~ A N D E R S ~  
VINCENT M. GARVEY, Bar #I421 

JEFFREY S. GUTMAN, Bar # 1423 
Attorneys 
U. S. ~epartment of Justice, 

Rm. 918 
901 E Street, N.W. 
Washington, DC 20530 
(202) 514-1285 
Attorneys for Defendants 
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IN THE UNITED STATES DISTRICT COUFCF, 
FOR THE DISTRICT OF MAINE 

SEN. WILLIAM S *  COIEN,, & &, 1 

Plaintiffs , 1 
1 
) 

V. ) Civil Action No. 91-0282-B 
1 

DONALD RICE. 
Gecretary of the kir Force, 

j 
1 I 

& a l e ,  1 
Defendants. ,' 

1 
1 

DEFENDANTS' REPLY MEMOWDm 
f~ SI~~POBT TKeIR MOTTON FOR SuMBfARy mmNT 

plaintiffs' response to defendants1 legal arguments contin- 

ues $heir failure to acknowledge that the relief they seek i n  

this case is not the simple remand of an administrative decision. 

but the reversal of the President's military and political 

determination that Loring ~ i r  Force .Base, among others, be 

closed. plaintiffs ' insistence that they have no quarrel ' w i t h  

the President's decision, but only the process by which rec0-n- 

dations to the, President were developed, ignores the inescapable 

.-fact tha t  they cannot obtain meaningful relief unless Loring is 

not closed as the president has ordered. &s we explain below in 
' Parts I and 11, to provide that re l i e f  on #e ground that t he  

advice the President received was developed improperly is con- 

t r a ~  to  separation of powers principies, the Act itself and 

recent Supreme Court precedent. 

As extraordinary as the relief plaintiffs seek is the 

paucity of support they have marshalled to warrant such a remedy. 



plaintiffs begin with the ntistaken assumption that, on summary 

judgmen.t, defendants are required to disprove their contentions, 

and then offer only unsupported claims of the most incidental 

infractians of the Act, largely failing t o  respond to the argu- 

ments and evidence advanced in our motion. Aa we.show below in 
{ 

Parts I11 and IV, plaintiffs have simply failed to  present 

sufficient evidence on these technical issues to avoid 6Ul111~ary 

judgment. 

Even if they could prove their assertions, plaintiffs have 

not even claimed any significant error. They ask this Court t o  

werturn a Presidential decision based on the Air Force's failure 

to  furnish a handful of domunents among boxloads, and the pasaing 

renarks of one Comissioner among reams ' of transcripts recording 

the views of seven. Even i f  this case warranted a trial ,  plain- 

tiffst list of minor alleged infractions offers the court no 

basis for exercising its equitable discretion to nullify the 

President s determination that Loving should be closed. 

.STANDARD OF REVIEW 

plaintiffs mischaracterize the defendants1 burden on silmmary 

judgment as requiring that we establish the absence of evidence 

to support plaintiffs' case. Plaintiff's: [sic] Hemorandurn of 

Law in Opposition to Defendants' Motion for sumnary Judgment 

(nPlsl 0pp.I') at 2. No such showing is required. To the con- 

trary, there is no. burden "on the party moving for summary 

judgment to provide evidence showing the absence of a genuine 

issue of material fact, even with respect to an i~sue on which 



the nonmoving party bears the burden QE proof." Celotex Corn. v., 

Catrett ,  477 U.S. 317, 325 (1986). 

Indeed, in response to a motion for summary judgment, it is 

plaintiffs' obligation to "make a showing sufficient to establish 

the existence of an element essential to that partycs case, an8 

on which that party will bear We burden of, proof at tr ia l .  a. 
at 322.' Summary judgment for defendants is warranted, and 

"there is no issue fo r  trial[,] unless there is sufficient 

evidence favoring the nomoving party for a jury to return a 

verdict for that party." pnderson v. ~ i b e r t v  Lobbv, 477 U.S. 

242, 249 (1986); see also Ca~uCo v. Boston Edison Co., 924 F.2d 

11, 13  (1st Cir. 2991); Vack v. Great ~tlantic and pacific Tea 

Co 871 F.2d 179, 181 (1st C i r .  1989).  .I 

As demonstrated infra in Parks 111 and I V ,  plaintiffs have 

fai led to  carry that burden, and in fact have offered acbissi- 

ble evidence on several of their cldims. On the remaining ' 

issues, p l a i n t i f f s  have, at most, created factual di sputee that 

are legally irrelevant or unnecessary, and as a result " w i l l  not 

be ~ounted.~ Andersoq, 477 U.S. at 248. Plaintiffs cannot , .  

prevail a t  trial on the record presented here, and summary 

judgment for the defendants is therefore appropriate. 

See, e.a.,' Camuto, 911 F.2d at 13; Garside v. Osco Prucr,. 
Inc., 895 F.2d 46, 48 (1st Cir. 1991)) (#'On issues where the 
nonmovants bear fAe burden of proof, however, they must reliably 
demonstrate that  specific facts sufficient to create an authentic . 
dispute exist."): Isme* P Assoc,, Inc., v. New Enaland Mutual, 
Sife Ins. Co.., 801 F.2d 536,  537 (1st Cir, 1986) .  



I. THE AMENDED,COMPLAINT SHOULD BE Df6MISSED BECAUSE THE: 
COURT CANNOT AWARD MEANINGFUL RELIEF 

In our opening memorandum, we demonstrated that the remedy 

plaintiffs demand -- reconsideration of Loring by the 1993 

Commission -- would ignore bath c o n n t i t u t i ~ a l  limits and the 

structure of the Act ,  and that the Court should therefore exer- 

cise its discretion to withheld injunctive relief. Memorandum 'f;n 

Support Of Defendantsf Motion For Summary Judgment ("Defs(  M m . H )  

at 11-18. In response, plaintiffs essentially argue thak the 

question is premature, urging the Court not to decide whether a 

remedy exists until after this case has been tried. P l s '  

Opp, at 4-6, 9-10. It hardlymakes sense, however, to try this 

ease without first ensuring that some neaningful judicial relief 

awaits the plaintiffs if they prevail, 

In support of their argument that the Court postpone cansid- 

eration of the issue, plaintiffs argue that the discretionary 

decision whether to award relief for a violation must.be based 

"on the character of the violation and all of the s&ounding 

circumstances, " an assessment that plaintiffs insist 'bannot be 

made until after trial, a. at 4 (quoting specter v. Car- . . 

rett, No. 91-1932 at 12 (slip op. Apr. 17, 1992)' 1992 U.S. Lewis 

6969).  However, the 'characterN of plaintiffs' remaining allega- 

tions is now quite clear, and explained in detail in their 

opposition memorandum and attached affidavits. In assessing the 

availability of a remedy, the Court may assume the truth of all 

of these allegations, and there is no need to await whatever 

- 4 -  
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minimal clarification eial might provide. 

More fundamentally, the unavailability of a remedy here 

turns not on the natuee of the alleged violations, but en basic 

limitations an the Court's authority to averturn explicit deci- 

sions of the President and Congress. Plaintiffs again insist 

that they are uninterested in reversing the President's decision, 
G 

and seek only t o  require the Commission to repeat i t s  review1 

they dismiss defendant& argument that the President r decis ion 

would be vacated as "jmp[ingJ the gun, because the effect on 

that decision Hcannot be determined until after the Canmission 

has reconsidered its actions." P l s '  Qpp. at 9-10. 

This assertion is disingenuous. The order plaintiffs seek 

has an immediate and irreparable impact on the ~resident~s 1991 

decision to close Loring as part of a package of other bases to 

be closed, Fhe order plaintiffs seek wauld vacate that decision 

now, regardless of what a'future ~oniniission may recommend. To 

remand one selected base from thaqt: package to a body serving as 

the President's advisors, with instructions reconsider what the 

President has already decided, ventures i n t o  dubious and unchart- 

ed constitutional waters, Plaintiffs cannot avoid the reality 

that they seek the overturn of a presidential decision simply by 

naming the  omm mission as a defendant instead of the P k s i d e n t  

himself. 

Plaintiffs repeatedly cite Snecter and this Court's May 20, 

1992 decision, suggesting that these opinions somehow have 

already resolved the remedial issue. See., e.cr.,, Pls' Opp. at 7 



{"This Court's adoption of F ~ e c t e ~  should have settled Ule 

que~tion.~), In fact, of cour~e, both the Third Circuit and this 
, 

court expressly left We issue unresolved so that relevant facts 

might be developed, Those facts have now been fully detailed in 

plaintiffst submissions, and there is no justification for 

postponing this isaue any longer. The Court  should decide the 

issue that it and S~ecter left open, and conclude that no mean- 

ingful relief is available. 

11. RECENT AUTHORXTY DEMONSTRATES THAT THERE IS NO "FINAL 
PGENCY ACTIONm TO REVIEW IN !WIS  CASFl 

The Administrative Procedure Act (4'APA") l i m i t s  judicial 

review to "final agency action. 5 U.S.C. 5 704. Where an 

. agency's action +es not itself have a concrete effect, but is 

only an intermediate step in a larger process, it simply i s  not 

subject to judicial review. The Supreme Court ,  in an indisting- 

uishable analysis of that provision, has, held that when a defen- . . 

dant agency makes only a tentative recommendation that the ~resi- 
. . 

dent is free to accept er reject, it takes no "final agency 

actionw to review. Franklin v;'~assachusetts, 112 S. Ct. 2767 

(1992). The APA therefore predludcs review of defendantst 
.: 

actions in this case. 

Plaintiffs attempt to slip out of .Franklin's shadow by 

arguing that it precludes only substantive'challenges to agency 

action, not claims that an agency has followed improper proce- 

dures. 'Thus, they argue, that this Court (and the Third Circuit 

in S~ecter) have already accounted for the Franklin principles by 

dismissing challenges to the substantive basis for the decision . 



to close bases. m, e.u., Pls,' Opp. at 11-13, 15. Put anoCher 

way, plaintiffs contend that the remaining purely procedural 

claims are not actions of the President, but distinct, reviewable 

and "final* actions of the A i r  Force and the &mission. E.G., 

id, at 14-15., - 

Franklin is not SO easi ly dismissed. The reasoning af the 

Supreme Court's decision has nothing to do with the difference 

between substantive and procedural claims. The pertinent -8s- 

t ian  is whether the action challenged is "final ,"  that is, 

whether it will 'gdirectly affect the parties," or is instead 

merely vItentativerf or ruling of a subordinate official. 

jFranklin, 112 S. Ct. at 2773 (c i tat ions omitted). H e r e ,  the 

process by which the A i r  Force and the Commission developed their 

recommendations is removed even further from their ultimate 

substantive advice, which ~ranlcl in teaches is itself not final 

agency action. plaintiffs1 observati-on that the alleged proce- 

dural errors at issue here were committed by'the defendants and 

not by the President., ggg Pls1 Opp. at 15, serves only to high- 

light the applicabiJity of Franklin, not to distinguish it. The 

plainti if s in ~ r a n k l i n  did not challenge 'presidential action 

either, but the Secretary of ~o&erce @s census report. 

Simply put, the finality o f .  an agency's action does not turn 
\ 

on the nature of the challenge t o  it: the action cannot be 

In fact, plaintiffst memorandum never even mentions 5 
U.S.C. § 704 or the tern "final agency action," which were at the 
heart of the reasaning4n pranklin. Nor do they even offer an 
argument that the A i r  Farce's and the ~ommission~s intermediate 
actions fall within the scope of that term. 



I 
"final" for aome purposes, but only rtentati~etg for athers. 

Either an agency's role in a statutory process has a ~ ~ d i ~ c t  

effect on . . . day-to-day b ~ s i n e s a , ' ~  or it does not, 112 8 .  m, 
at 2773 (citation omitted). In t h i s  caee, as in Franklin, me 
administrative agencies are charged aerely to develop recammenaa- 

tions, which the President may or may not adopt in making the 

sole "final and binding determination.* Id. The only 

action under bath statutory schemes is the President's, and 

permitting judicial review of an intermediate etep in the pro- 

cess, even on purely procedural grounds, i s  inconsistent with 

manklin and ignores the limitation imposed by 5 U . 6 . c .  1 704. 

, plaintiffs also attempt to distinguish the statutory scheme 

at issue in Franklin from the Act ,  arguing that the A c t  inpasee 

greater restrictions on the President's discretion. 

opp. at 16-19. For example, they point cut that the President 
I 

cannot: select individual bases ta close or retain, and that me 

c o ~ i ~ s i a n  conducts mch of its process in public. . fn 

fact, however, the Act gives the President greater authority than 

do the statutes in Franklin. The President could not simply 

refuse to take a Gasusi: but t'he Act specifically authorizes him 

to declare that no bases will be closed or return particular 

recommendations to the Commission, § 2903(e). Furthemore, as 

explained in greater detail in our opening meaorandum, in consid- 

ering bases for closure the President acts not only pursuant t o  

statutory authority, as in Franklin, but also in his constitu- 

t ional role as Commander-Sn-chief. 

- 8 -  



Nor doe& public involvement i n  the Commission's process 

somehow convert its recomdations into "finaln agency action; 

the statute reserves the ultimate base closure decision exclu- 

sively to the President. The public attention and submissions 

that the Cornmiasion's review receives m y  give i t s  recomenda- 

tions some pol i t ica l  nomenturn, just as the Commerce Deparkatentvs 
t 

elaborate efforts to conduct the census may arguably dissuade the 

President from orcleriirg that: St be taken over again. But, in 

both cases the recommendations of these subordinate agencies are 

still nonbinding and subject entirely to the President's discre- 

tion. 

As a statutory matter, therefore, the A i r  Force's, Secretary 

of ~ef&se'e and ~pmaissionfe. recaqmendations are not the final 
I 

word on base closure, and are therefore not within the scope o f  

the APA. Indeed, Congress specifically acknowledged as much in 

the Act's leg is lat ive  history. m ' H .  R, Canf. Rep. No, 101-923, 

10lst Cong., 2d Sess, 7 0 5 ;  reprinted in 1990 U . S .  Code Cong. & 

... ABmin. News 3110, 3258 ("no final agency action occurs in the 

, ,  case of me various actions required under the base closure 

process contained i n  this billw). ' lrdnklin is indistinguishable, 

and the ~meided Camplaint must be di6nissed. 

111. THE AIR FORCE FULLY COMPLIED WITH THE ACT IN MAKING 
INFORBJATION AVAILABLSi: 

A. The A c t  Does N o t  R e a i r s  The ~ i r  Force To Make 
Infbrmation.~vail~b3ie To C~puresq 

Before detailing a l l  of the occasions on which the Maine 

Delegation allegedly had difficulty obtaining information from 

- 9 -  



the Air Force, plaintiffs make a brief and unsuccessful attempt 

to locate s o w  provision of the Act tha t  requires such access. 

The Act 'itself contafis no provision requiring the DepartInent of 

Defense to m a k e  anv supporting information available either to 

Congress or to the public, Indeed,' Congress has only subsequent- 

ly amendad the A c t  to require that the D e p w e n t  of Defense 

supply information to Congress. see Pub. L, NO. 102-190, 3 4  

2821(6), 105 Stat. 1290, 1545 (bec. 5, 1991). 

Faced w i t h  this complete lack of statutory Suppo*, plain- 

tiffs propose only that such a requirement would be "consistent" 

w i t h  the "fair  processn alluded to in the Act. &g 5 2901(b). 

They also divine from the Act a "legislative intent" to impose a 

ngaad f a i t h  obligation" on the A i r  Force to provide wdocuments 

and infbrmationn t o  Congress Hwithin a reasonable time," P l s '  

Opp. at 26-21, This undeclared intent does not appear in tbe 

legislative history or anywhere els6; and plaintiffs offer no 

citation to support such a requi~ement.~ 

The statute's actual provisions are quite clear: the Secre- 

ta ry  o f  Defense is t o  make available to the GAO and the commis- 

sion a l l  .information used in develeping recommendations for 

closure and realignment, 1 2903 ( c )  (4)  . The Secretary1 s only 

Plaintiffs also suggest that an explicit provision guar- 
anteeing Congressional access would be unnecessary, because 
information must already be provided pursuank to the Freedom of 
Information Act ,  5 U.S.C. g 552. PIS' ~ p p .  a t  21. such an 
assertion leaves Congressq subsequent amendment to the Act an 
apparent nullity. Even assuming that FOIA would have required 
the sort: of access plaintiffs demand, however, any failure of  the 
A i r  Porce t o  camply with that statute would not state a claim for 
violation of the Act, 

$7 Yn J I . IUH h 1 3 1 . l n M  I . I I . I A - , c ~ M A  I,lnw ~ t ,  : s I 26 . t72 snw 



obligation to Congress, the public, or anyone else, is to publish 

in the Federal Recristet and transmit to Congress the rtscamenda- 
. * 

tions and a summary of the process and a justificakj-on for each 

recamendation. 5 fi 2903 (c )  (1) - (2) . Those requirements conceded- 
ly were met, = 56 Fed. Reg. 15184 (Apr. 15, 1992), an& tbs A c t  

mandated nothing more. We Court therefore should dismiss plain- 

tiffs1 claims that the Air Force violated the A c t  by failing to 

make information available t o  congress. 

3. me A i r  Force Made Available To GAO All Infoma- 
tibn Used In ~evelouina Its Base Closure Recammen- 
dations. 

plaintiffs allege that the A i r  Force fa i led  to provide Co 

GAO information on three topics: the condition of facilities at 

-ring, Plsf Opp. a t  26 61 n.7; notes taken in meetings of the 

Base Closure Executive Group ("BCEGn) with the Secretary of the  

Air Force, see 18, at 26-27: and the Cost of Base Realignment 

Actions ("COBRAn) model referred to in the Commission's f i n a l  
. . 
meeting on June 30, 1991, a. at 27. None of these purpoeed 

failures precludes sumwry judgment against the ~laintif fs ,' 

plaintiffs also contend that the defendants have not 
established tha t  the Air Force provided all information t o  GAO. 
They object to defendants' reliance on GAO1s declaration, in 
which the official who directed GAOts review process affirms that 
he is unaware of any unprovided information, because there may be 
information not. provided that GAO never discovered. &m Declara- 
tion of Robert Meyer 99 2-4, D e f s '  Exh. C ,  First, defendants 
relied not only on Mr. Meyarls declaration, but on the sworn 
statement of the BCEG Chairman t h a t  a l l  infomatian of which he 
is aware was made availablk to GAO. $ee Declaration of Maj.  Gen. 
Eugene Habiger fI 19, Defsv Exh.  A. Second, i f  p la in t i f f s  contend 
that mere omer information of which GAO was not aware, they 
have failed to identify it. Xndeed, Mr. Meyer specifically 
states that he was aware of the facilities infornatioa plaintiffs 
now claim the A i r  Force failed to provide, see Meyer D e c l .  J[ 6 ,  



1. Plaintiffs Rave Failed To Raise A Genuine 
Issue O f  Material Fact concerning Information 
About The Condition of Laringfie Facilities. 

~ l a i i n t i f f s  rely exclb;ivaly on two ~ i c  Force memoranda, 

dated May 15 and 17, 1991, submitted with their memorandum as 

Exhibits C and D. The first outlines Ehe opinion of Loring A i r  

Force Base off ic ials  concerning We condition of4 f a c i l i t i e s  at 

the base and the cost to upgrade those facilities, which was 

substanCiaZlp lower than the estimate provided by Strategic Air 

.Camand ("SAC") Headquarters. The second, authored by SAC 

Headquarters, explains We difference between the base's figures 

and SAC'S. P l a i n t i f f s  have deciaed tha t  .the base herd the more 

appropriate figures on these elements, and contend that the  A i r  
, 

Force failed to bring the "correctH data to GAOfs attention, 

Of course, the substantive claim that the Air Force relied 

on inaccurate information in reaching its base closure recommen- 

dations has been dismissed. Amended 'complaint, 99 64 (a) , (b) , 
(f) . Plaintiffs cannot prevail on the ir  remaining claim unless 

they can demonstrate that the Air Force denied GAO access to .... 

information the A i r  Force actually used, whether erroneous or . 

not. 

On t h i s  narrower point, there can be no dispute, The 

statute requires the A i r  Force t o  make available to GAO only the 

information "used by the Department i n  making its recommendakions 

to the Commission. f 2903 (a) ( 4 ) .  As plaintiffs must concede, 

and plaintiffs have presented no evidence that the A i r  Foroe 
failed to  provide any relevant nates or the COBRA model to the 
GAO. See infra Sections ILI.Bb2 - 3, 



the Air Force's recommandations concerning Loring relie& only on 

''off-the-shelf" information provided by SAC, not the figures now 

offered by the plaint'iffs. &g, _e~a., Habiger Decl. j[ 11. The 

~ i r  Force fully ~ ~ ? I I p l i @ d  w i t h  the statutory requirement, making 

available to CAO a13 of the infomation it used in developing its 

recommendations. I 

In any event, the record is undisputed that: GAO was $ W a r 8  af 

the differing estimatee of various bases1 facilities. Meyer 

Decl. yJ[ 6-7 1 ale0 Pls' Declaration of Andrew Harek, A t t .  2.  

P la in t i f f s  have failed to raise a genuine dispute as to whether 

the  infomation in the May 15 and 17 melaoranda was provided to 

GAO. They cite only the affidavit of Dale Gerry, Sen. Cohen's 

legislative assistant, who says it "appeared" to him that GAO had 

not received the information from t h e  Air Force. &g G e r r y  

Affidavit 9 31. This speculative statement does n ~ t  preclude 

s u m r y  judgment: "fa]lthough [plaintiffs] are entitled to all 

favorable reasonable inferences in their favor, their own msup- 

ported assessment of the situation is insuf f ic ienc .  to raise a 

genuine issue of material fact," Texaco Fuerto Rico, Tnc. v. 

Pedina, 834 F.2d 242,  247 (1st Cir. 1987) (emphasis ih original) ; 

P l a i n t i f  Ps claim that the A i r  Force failed to make avei1able:'to 

GAO facilities information that it used is thus both legally 

factually unsupported. 

2. Plaintiffs Have Failed To Raise A Genuine 
ISSUE! Of  ater rial Fact Concerning Nates Of 
Meetings With The Secretary Of The A i r  Force. 

Plaintiff6 also claim that the Air Force failed to make 

- 13 - 



available to GAO notes taken by individual BCEG members in 

meetings with the Secretary of the A i r  Force during the first few 

months of 1991. &g Pls4 Opp. at 26-27. Plaintiffs have failed 
# 

to present any evidence t o  support such a claim. 

Most importantly, it is not even clear that any such notes 

existed after April 15 for the GAO to review, Deputy Assistant 

Secretary of t he  A i r  Force James F. Boatright teskified before 

Congress t h a t  some B C ~  members took notes, strictly for their 

own use, during meetings with the  Secretary, but that no official 

use was ever made of these personal noten, and that the members 

themselves used them only as "memory refreshers." See Defense 

Base Closure and Realimment ~amissicm: ~earincrs.Befare The 

Senate Armed services Committee, l02nd cong. , 1st Sess, at 492 

(1991) (NtIearingsU), Deist Exh. G. Xr. ~ o a t r i ~ h t  did  not testify 

that  BcEG members kept these per~onal  jottihgs after April 15, 

when the Air Force's recommendations were announced. 

Mr. d r a l l a l s  aff idavlt,  which i s  the  only authority plain- 

tiffs cite on this point, adds nokhing more. He merely testifies 

that he does no t  believe the notes were ever provided. See 

Carolla Affidavit q 24 .  Just as with Mr. Gerry I s  speculations, 

see supra , Mr. Carolla 's unsupported opinions do 'Got create an 

issue for trial: "[a] genuine issue of material f k c t  does not 

spring in to  being simply because a litigant claims that  one 

exists," Griq~o- van v. .smith, 904 F.2d 112, 115 ( 1 s t  cir. 

1990). There is no evidence in the record that these notes 

exis t ,  that  BCEG members retained them after April 15, 1991, or 

- 14 - 



tthat they contained any relevant information, Ses Deposition of 

Dale F.. Gerry at 50-51, D e f s '  Exh. H; Deposition of Robert 3. 
I 

Carolla a t  66-68, Defsl Exh- X. 

3. Plaintiffs Have Failed To Raise A Genuine 
Issue Of Material Fact Concerning the COBRA 
Nodel, 

Finally, plaintiffs claim that the  Force failed to make 

available to GAO the COBRA model mentioned at the June 30, 1991. 

meeting of the ~ommis6ion. 6ee Plsl at 27. However, 

plaintiffs do not cite a single fact to suppart this claim. They 

argue that the ~ i r  Farce used the COBRA model "at the eleventh 

but present no evidence whatsoever that this information 

had not been provided to GAO earlier. In fact,  as explained in 

defendants' opening menorandurn, tkie figures generated by the 

COBRA model f o r  Loring and used at the Commission~s June 30, 1991 

meeting had been a matter of public record since April 15, 1991, . 

when they were published in the Federal ~eaister. Defst MeU. at 

30-33, Plaintiffs have presented no evidence to support. this 

claim, and it should theregore be dismissed. 

C, The A i r  FarceMade Wailable To The  amm mission All 
~nfomatian'  Used In Develo~ina Its ~ecommendations 
Far Closure. 

Plaintiffst claims that the A i r  Force failed to make avail- 

able to the commission all information used by the Air Force are 

quite similar to their claims concerning t he  A i r  Force's coopera- 

tion w i t h  GAO. Although they offer no evidence contradicti& h i s  

statement, plaintiffs r e s i e t  acceptance of Commission Chairman 

Courtarts statement that he was not "aware of any information 



that the A i r  Force used i n  developing its l ist  of recommended I 

bases for closure or,realignment that  it fai led to make available 

to the C ~ z m t i ~ ~ i o n , "  Courter D e c l .  9 16, Defs' Exh. B; Pkst Opp. 

a t  27-28. IncorrecCly asselAing that we rely only on Chairman 

Courter's sworn statement on this point,  p la int i f fs  ignore 
r. 

General Habiger4s 'statement tha t  he, too, is Nnot aware of any 

information used by the Air Force i n  making recoinmendation6 that 

was not accessible to'ths comission, Habiger Decl. Q 25. 

First, plaintiffs argue t h a t  the A i r  Farce failed to make 

available information contained i n  the May 15 and 17, 1991 

memoranda concerning the condition of facilities at mririg, As 

explained suma, ,however, t h i s  infomation was not used by the 
, 

Air ~ o r c e  in developing its 332~0EInendati~n~, and therefore need 

hot have been provided. In any event, the Conmission w a s  unques- 

tionably aware of the discrepancies between the base-level 

information and the information used"by the BCEO. In fact, 

Commission staff examined both sets of figures and developed its 

own assessment;.. See Hearings at 4 7 ,  attached to Defsl M e m .  as 

Exhibit E. 

Second, plaintiffs repeat. their claim that the Commission 

was hat provided copies of'notes that may have been taken by 

individual BCEG members in 'meetings with the Secretary of the Air 

Force. Past Opp. at 29. Again, as explained supra, plain- 

tiffs have failed to carry their burden of proof on this issue. 

They cannot demonstrate that any such notes exist, or that  they 

contained any relevant information. Nor have they offered 
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anything more than Robert: Carollams speculation that any relevant 

notes that did exist were , not provided to the  omm mission. 

Carolla Affidavit 9 2 4 *  

Finally, plaintiffs argue that the A i r  Force failed to m a k e  

available to the ~ammissian "a method of evaluating quality af 

l i fe  at Loring and Plattsburgh Air Force ~ 2 s e . l ~  P l s  Opp. at 29. 

Although they attempt to create an issue of fact concerning 

whether as not the A i r  Farce in fact  considered "quality of life(# 

in its analysis, that issue i s  irrelevant. Even assuming that 

the A i r  Force did consider "quality of life1' in recommending 

Laring's closure, plaintiffs have failed to present any evidence 

that  the A i r  Force withheld infomation on the issue from the 

Commission. Plaintiffs cite no document nor even any particular ' 

infomation that they believe the ~ i r  Force used in i t s  supposed 

consideration of the  issue, much less any infomation used but 

not provided to the commission. . . 

Indeed, their real complaint appears to be that  they were 

not permitted to attend the meeting in which the Air Force did 

provide information to the Cammiss.ion. Pls' Opp. at 30.' 

Obviously, even if plaintiffs were denied access to the meeting 

or a transcript af the meeting, that tact  does net demnrtrate 

that t he  Air ~ o r c e  wikhheld m y  infomation on "quality of lifeat 

from the Commission. 

Even during that: briefing, however, Col. Heflebower 
reportedly said only that u, not the Secretary of the Air 
Force, felt strongly about the quality of l i fe  issue, Plsa Opp* 
at 30, 



/ 

All information that was actually -- or even possibly -- 
used by the Air Farce,in developing its base closure recommends- 

- tions was made available to the GAO and the Cornmission, The Air 

Force also made information available to the plaintiffs, although 

it had no statutory obligation to do so. Plaintiffs have raised 
{ 

no genuine issue of material fact;, and the ~ i r  Force is e n t i t l e d  

to judgment as a matter of law. 

N. PLAINTIFFS HAVZ FAILED TO CARRY THEIR BURDEN OF SHOWJXG 
THAT THE COMMISSION VIOLATED THE ACT* 

Following this Court's May 2 0 ,  1992 order, only two claims 

remained against the Cammission, both arising from the same 

factual allegations. Plaintiffs contend that the Commission 

improperly considered a purportedly new COBRA model and the 

Hquality of life" at Loring on the final day of i t s  delibera- 

t i o n s ,  June 30, 1991, ~1st ~ p p .  at 31-39, and various Commis- 

sioners tbld them not to present information on t h e  latter issue . . 

as it would,not be considered. P l a i n t i f f s  argue that the,Commis- 
. . 

sionls consideration of them was unlawful for two reasons: 1) the 

information was not previously made available to t h e  GAO or 

. I 
Congress, Amended Complaint, g 70 (a) ; Pls' Opp* at 31-356 and 2)  

In our opening memorandum, w e  noted that p l a i n t i f f s  had 
not made clear whether they claim that the Commission should not 
consider information that it had not provided to Congress or the 
GAO, or information that the Air Force had not furnished to them, 
Defsv Wemo. at 24-26 & n.14. Plaintiffsf opposition does not. 
resolve this confusion. If it is the latter, our showing that 
the Air Force complied with the Act's requirement to provide the 
information it used in making its recommendations, and that it 
had no obligation to  provide any material t o  Congress moots the 
parallel claim as t o  the Commission. Xn any event, we demon- 
strate, infra,  that both claims are meritless. 



the commission failed to hold public hearings on these issues 

because they were allegedly considered after the fihal public 

hearing on Laring. Mended Complaint, R 70(b); Plsg Opp. at 35- 

39. These c l a h s  f a i l  as matter of law and of fact, 

A. &ssuminu &be Commission Considered a New C O W  
Model and ''Oualitv of L i f e "  a t  the June 30 Hear- 
act, It Violated No Provision of the Act ,  

Assuming praiendo that plaintiff B factual assertions are 

correcA, and we show infra that they are hot, plaintiffs' legal. 

theory apparently is that the Commission may not consider infar- 

mation not prevfousZy provided to the GAO and Congress, or 

matters raised after the CamissionBs final public hearing. The 

Ac-t: does not support: that theory. There is nothing in the Act 

which prevents the ~ a m ~ l i s s i o n  from considering. information 

received or matters raised at any time during the process by 

which it develops its recommendations. Nor does the structure or 

purpose of the Act suggest any l imitkit ions on the information the 

Commission may consider in i t s  effort to present the president 

with the best possible base closure and realignment recommenda- 

t i ons ,  

1. The A c t  Neither Requires the  omm mission to 
Make xnformation It considers Available to 
the GAO or Congress, Nor Bars It From Consid- 
ering Information Not Provided by the A i r  
Force to Then. 

No provision o f  th'e Act requires the Commission to provide 

infomation generally to Congress prior to July or to the GAO 



at any t i m e , '  and plaintiffs cite neither the A c t  nor its legis- 

lative history to support their claim, Indeed, 9 2903 (d) (4)  of 

the Act only required the Commission to provide, after Julv 1, 

1991, the information it used in making its recommendations to 

any Member of Congress requesting it.' 
I 

Nor does the Act prevent the Commission from considering any 

information which We Air Force did not earlier provide GAO or 

the Congress. In fact, the structure of the Act shows precisely 

the opposite; GAO's role in the process is to flag areas on which 

it believes the Comissian might require more information. 

Furthermore, as we have shown, the Act does not require the Air 
' 

Force to provide all base closure information in the Air Farce's 

possession to the  GAO, but, rather, only information it used in 

making its recommendations. And, the Act does not require the 

~ i r  Force to provide any material to congress, To suggest that 

the Commission may not consider i n f o h a t i o n  that the Air Farce 

did not furnish the GAO or Congress is not only to compound one 

misreading of the A c t  with another, but also to hamstring the ... 

ability of the Commission to produce sound advice to the ~resi- 

dent. 

The duty to provide information used by the Secretary of 
Defense in making h i s  recommendations to the GAO rests with the 
Secretary, not the commission. d 2903 (c) ( 4 ) .  

5 2902 (e) (2) (B) opens the proceedings, infomation and 
deliberations of the conmission any time, upon request, to 
selected ranking mePlbers of  Congress. Plaintiffs do not allege 
that the Commission has violated this provision. 



2. The Act's Public Hearing Requirement Does No* 
Bar the Commission From Considering Infoxma- 
t i o n  and Matters Raised A f t e r  the Final Pub- 
l ic  Hearing. 

Plaintiffs claim tkat the Commission considered a purpor- 

tedly new COBRA adel  and the "quality of l i fe'  issue in viola- 

tion of the public hearing requirement in § 2903(d)(1). Accord- 
( 

ing to plaintiffs, f 2903(4)(1) bars the  omm mission from conoid- 

ering any new information I concerning ~oring after the final 

public hearing on that base, which occurred in late  May, 1991, 

Pls' Opp. at 35.  Nevertheless, plaintiffs themselves admittedly 

had at l eas t  fourteen written or contacts with Cwnmis- 

sioners or Commission staff after that public hearing. Plain- 

tiffs' Responses t o  ~nterrogatories Propounded by Defendants, No. 
1 

10, Surely p l a i n t i f f s  do not argue t h a t  the Act 's  public hearing 

requirement prevented the Commission from considering the infor- 

mation plaintiffs provided to it. . . 

The A c t  merely requires that  the Commissian 8tshaL1 conduct 

public hearings on the [Secretary of Defense's] recommendationsw 

after receiving them. 8 2903(6)(1). The A c t  neither dictates 

when such hearings are t o  occur nor forbids the codission from 
. , 

considering inf ormatian, from any source, after the last public., . 

hearing. All that is required is tkat the Commission conduct , ' 

public hearings : plaintiffs cannot contend that the ~o&isr;ion 's 

29 regional and Washington, D,.C. meetings and forty base visits, 

C o U r t e r  Decl. 1[ 3 ,  in a two and a half  month period deprived t h e m  
. 



or anyone the cpportunity to offer the Comission their viewsag 

The Act1. requirement that the Commission develop base 

C ~ O S U ~ ~  recommendations for the President in just ten weeks, $ 5  

2903 (c) (1) , 2903 (d) (2) (A) , yields certain practical realities. 
s t ,  the public importance and impact of the Commission's work 

resulted in a massive outpouring of information I from interested 

delegations like the plaintiffs to the Commission. Courter Decl. 

p Z3. Second, a s  the~"Comiasion proceeded to consider the 

enormous quantities of information provided by the military 

services and the public and conduotea hearings, the c om mission 

sought additional information from the services, which, in turn,. 

engendered a cycle of responsive public information and requests 

for more information from the military. I Courter Decl. 15. BY ' , 

necessity, much information war provided by the services and the 

public in the final weeks and days of the ~ommiesion work. 

Courter Decl. BR 3, 9. . . 
, 

For the Commission and its staff to return to their offices 

to digest and analyze this information,. it must, as a practical 

matter, conduct its last regional or public hearing s o m e  time 

prior to its final deliberations. At the same time, because of 

The crux of plaintiffss Itpublic hearing" ciaim is that 
the Commission told the Maine delegation that it would not be 
considering the "quality of lifew issue, but then allegedly did 
so. Plsl Opp. at 31-33. In essence, the claim is not that the 
Commission failed to hold public hearings, but that it should be 
estopped from considering an isaue it allegedly reported that it 
Would not assess* The Supreme Court, however, has cautioned that 
prevailing on a claim of equitable estoppel against the govern- 
ment i6 next to impossible. - Qffice of Personnel Management 
v,  ~ichrnona, 496 U.S. 414 (1990). 
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the complexity Of the subject matter and time constraints, it: 

recognized that helpful and relevant information from delegations 
4 

such as plaintiffs would necessarily arrive shortly before or 

during its deliberations, To suggest that the Commission could 

consider no infamation after the last public hearing would 

either require the Commission to ignore important infarmation or 

ta schedule numerous public hearings nationwide at the very end 

of June, immediately prior ta its ffnal deliberations* Neither 

the Act nor common sense require such a result, and plaintiffs' 

frequent -- and entirely lawful and welcome -- contacts with the 
Commission through the end of its process b e l i e  their claim.lP 

lo The,two cases relied on by plaintiffs are easily dis t in -  
guishable. In United States ljines v. Federal ~aritime Corn., 584 
F.2d 519 (D.C. Cir. 1978), a determination of the Federal Mari- 
time Commission was remanded because it was based on information 
received ex parte to which the petitioner had no access during 
the public hearing. In National wildl i fe  Federation v, Marsh, 
568 F. Supp. 985 (D.D.C, 1983), the Army failed to inolude 
"perhaps the most important document'influencing the Secretary's 
decision," at 995, in the administrative record for public 
comment. 

Unlike the statutes at issue in United Gtates Lines and 
National Wildlife Federation, the Act ,  as shown, contemplated the 
submission and consideration o f  information, even ex p m  oral 
communications such as those made by plaintiffs, until and even 
during the Commissiants final deliberations. Also unlike the 
p l a i n t i f f s  in gpi ted  States Lines, and gational Wildlife Federa- 
tion, plaintiffs hare point to no pertinent documentary informa- - 
tion thayt was before the comission, but to which they had no 
access. To the contrary, p l a i n t i f f s  assert only that a Commis- 
sioner raised an Issue a snonte at the final deliberations, not 
that infarmation relating to that issue was unavailable for 
comxuent during the process. Finally, as we show below, the 
"quality of life" issue was neither l@pivotal,w nor served as the 
rationale for the conunissionls recommendation, prerequisites to 
the pational WiXdlSfe Federation court's finding that the public  
hearing requirement a t  issue there was violated. [cite]. 
Sierra c ~ u b v .  ~ o s t x e ,  657 F.2d 298,  398-99 (D.c, Cir. 1981) 
(rejecting similar claim on the ground that p la in t i f f  Ititself has 



B. plaintiffs' Factual ~ssertions About the Commis- 
s i o n ' , ~  Alleqed consideration of a New COBRA Model 
~ n d  the "Oualitv of &ifel*-Issue Are Unsup~orted. 

W e  have demonstrated that plaintiffs1 allegations about the 
, 

~ommission~s consideration of a COBRA model and the nquality of 

lifem issue are irrelevant because, even i f  true, they do not 

establish that  the conrtnission violated the Act. As a factual 

matter, however, plaintiffs have offered nb response t o  our 

showing that  the Commission did not consider a new COBRA model on 

June 3 0 ,  1991. See Defsfi Hem. at 30-33. Nor does plaintiffs' 

claim that the Commissionts recommendation to close Loring turned 

on the "quality of life" issue have any support in the  record. 

1. The Commission Did Not Consider a New COBRA 
Model During Its June 30, 1991 Delibera- 
tions. 

As we explained in our opening memorandum, the kommission 

did  not review a new or revised COBRA model on June 30 .  D e f s f i  

Men. at 30-33,  Previously, the ~ o ~ i s s i o n  had been working w i t h  
I 

figures derived from an A i r  Force COBRA model. &g I)efsl Me'ma. 

Exh. F a t  416-20, On June 30,  the  omm mission considered saving8 

figures f r o m  a Department of Defense ("DODtt) model regarded as, ,  

mare accurate and which projected figures pore favorable to the 

retention of Loring. See Defsf Memo, Exh. F at 416-20. The I)OD 

model and its results were long a matter of public record; 

indeed, the savings figure for  ~ o r i n g  derived from the  DOD model 

was published i n  the pederal Reaister months before the Commis- 

failed to show us any particular document or documents to which 
it lacked on opportunity to respond, and which also were y i C a l  to 
EPA1s support f o r  the rule." (emphasis added)). 



sion's final meeting. 56 Fed. Reg. 15184, 15252 (Apr. 15,  ~991). 

Furthermore, the Chairman of the Commission stated, without any 

evidentiary contradiction from p la in t i f f s ,  that he was l'unaware 

af any COBRA model, or any data based upon any COBRA model, t h a t  

was presented to the Commission fo r  the fifst time at t h e  final 

meeting of the Commission on June 30, 1991." ~ o u r t e r  Decl. 8, 

To this argument: and evidence, p la int i f f s  argue only that 

they provided input t~ the Commission the Air Force rather 

than the DQD model used by the  mission. Plat Opp, at 34. 

That plaintiffs chose to comment on one model rather than both is 

plainly no refutation of our factual showing that both COBRA 

, models were publicly available and subject to comment. Further- 
I 

more, plaintiffs rely the Declaration of Robert 

which states only that he asked the A i r  Force for  t he  Air Force 

COBRA model, a model he admittedly received from GAO. Carolla 

Depo. at 34.'' Mr. Carolla nowhere contends that the DOD model 

was not available to him for review. No questions of law or 

material. issues of disputed fact therefore..prevent entry of 

summary judgment in defendantsv favor on the allegation that the 

Commission unlawfully considered a new COBRA model. 

2. There 1s No Factual Basis for P l a i n t i f f s '  
Claim that "Quality of Lifev' Was the ~ecisive 
Issue in the ~ommission~s.~ecomendati~n to 
Close Loring. 

As w e  have shown, had the  omm mission considered "quality of 

Indeed, Mr. Carolla admitted that he did not look at the 
COBRA model closely and made no attempt to obtain other COBRA 
models or data runs from such models. Carolla Depo. at 34-35, 



lifelf in their final deliberations, it would have violated no 

procedural requirement set forth in the Act. And, of course, 

plaintiffs* claim th& neither the ~ f r  Force nor the  omm mission 

should have considered this issue as a substantive matter has 

been dismissed froi this case. Amended complaint, 6 5 ;  slip OD. 

at 9, 11-12, Apart: from having no legal basis, plaintiffs' 

aquality of life" claim is meritless as a matter of.fact as well ,  

Pla int i f f s  do no* c i te  the final Commission Repork as 

evidence that the Commission's decision to close Loring turned on 

the flquality of lifeM issue or that it considered it all. That 

report cites a number of other reasons for the Commissionts 

recommendation. Commission Report, attached as Def's E x h .  -- 1 at 

-... . Plaintiffs offer no evidence,that the issue weighed in t h e  

minds of each of the seven ~ommissioners. N o r  do plaintiffs 

offer a single document relating to "quality of lifeN which they 

believe the Comi~sion improperly cofisidered. kather, the Only 

evidence plaintiffs supply to support the . i r  claim is a brief 

excerpt from ~ , e  remarks of Commissioner Cassidy recorded in the 

final Commissi.on hearing transcript. P l s  ' Opp. at 3 3 ,  l2 

12 The basis of plaintiffs1 legal claim regarding "quality 
of life," that it should have been presented to GAO or Congress 
and subject to a public hearing, founders on a substantial 
practical problem. At the very most, the record suggests that 
nquality of l ife" was an issue that one commissioner considered, 
based entirely on his own experiences and opinions, and not the 
product of written briefing or documentation. How are the mental 
impressions of one Commissioner to be furnished to the GAO and to 
Congress and be subject to a public hearing before he or she 
considers them? Plaintiffst "quality of life" argument boils 
down to a claim that ~onuuissioner cassidy should not have consid- 
ered the issue because it was not one of the eight selection 
criteria, That claim has been dismissed, and plaintiffs1 effort 



Plaintiffs offer no evidtsnce from the hearing transcript 

that any other Commissioner joined Commissioner Cassidy in 

considering "quality bf life." Indeed, the rest of the long 

discussion concerning Loring and Plattsburgh considered a number 

of other factors: the amount of usable ramp space and the signif- 

icance of the different ramp configuration? a t  Loring and Platts- 

burgh; the possibility of closing both bases; the relative 

distance of each from'primary tanker routes, and the significance 

of those factors. cite. 

In fac t ,  there is specific evidence that a number of Commis- 

sioners did not consider itquality of life," Commissioner Ball, 

who voted to recommend retaining Loring, stated during the 

deliberatiois that he believed the two bases to be closely ranked 

on several measures, but that he valued Loring's strategic 

location. See trrnscxipt at 454,  461-62, 474.  Both Chairman 

Courter, who voted to recommend keeping Loring open, and Commis- . 
sioner Levitt, who voted to recommend closure of the base, later 

testified at a hearing of the Senate Armed Services committee 

that "quality of lifew had played no role at all in their deci- 

s f ~ n . ~ ~ ~ ~  Indeed, Chairman Courter characterized Commissioner 

t o  relitigate this substantive issue in the guise of a procedural 
challenge should be rejected. 

Is &g Exhibit E at 95 (statement af Commissioner Levitt) 
("[Quality of life] had nothing to do with my decision. Nor do I 
think it had very much t o  do with the decision of a number of 
other commissioners who voted as I did. . . . [T]he arguments 
made in terms of the military importance of retaining Loring were 
not persuasive."); id. a t  96 (statement of Chairman Courter) 
(voted to "keep Loring from closure, not on quality of l i fe  at 
a l l ,  but based on the argument that . . . there was substantial 



Cassidy's remark as "a gratuitous statement by a [C]ommissioner 

that indicated how he #felt  about Jt, 11 and flatly stated mat I t w e  

did not discuss quality of l i fe ." Exbibit E at 188. 

In short, even accepting p l a i n t i f f s B  interpretation of 

 amm missioner cassidy s remarks, they have of ferad no evidurce 
< 

that the tlquality of lifebi issue was decisive for the Commission 

as a whole. On this critical point, they refer the Court only to 

%urnan  dynamic^,^^ Plsr Opp, at 34, whatever that may mean, and 

invite the Court to speculate on the effect of Commissioner 

Cassfdyfs comments by watching a videotape of the meeting. 

No substantiated notions of "human dynamicsw amount to a genuine 

issue of material Pact, l4 

CONCLUSION 

For the foregoing reasons, defendants' motion for summary 

judgment should be granted. 

Respectfully submitted, 

STUART M. GERSON 
Assistant Attorney General 

DAVID J. ANDERSON 

deviation in some of the stated criteria''); id. at 189 (the other 
Conmissioners "have independent minds and they made their own 
independent judgments, and I do not think they were swayed by one 
statement of one Commissioner on one facilityl1). 

A t  the conclusion of ,their brief, plaintiffs raise a new 
claim not advanced in their Amended Complaint. Plaintiffs assert 
that the Commission's consideration of "quality of lifew violates 
procedural due process. Our discussion above should dispense 
with this tardy claim. In any event, plaintiffs have not and 
cannot articulate a protectible property right t o  which they have 
been deprived. See spectey, slip OD. at 23-24, 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

NO. 92-2427 

SENATOR WILLIAM S. COHEN, et al., 

Plaintiffs-Appellants, 

v. 

DONALD RICE, SECRETARY OF THE AIR FORCE, et al., 

Defendants-Appellees. 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

BRIEF FOR THE APPELLEES 

STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION 

1. The plaintiffs1 claims arise under the Defense Base 

Closure and Realignment Act of 1990 ("Base Closure Actn, 111990 

r( 
Act1*, or llActlg). The plaintiffs invoked the jurisdiction of the 

district court under 5 U.S.C. SS 701-706 and 28 U.S.C. 33 1331, 

1346, and 1361. 

2. The judgment under appeal is a final decision of the 

district court and is within this Court's appellate jurisdiction 

under 28 U.S.C. S 1291. The notice of appeal was filed within the 

time allowed by FRAP 4 (a) (5) . 



8TATEMENT OF IS8UES 

1. Whether the actions of the Department of Defense and the 

Defense Base Closure and Realignment Commission in preparing non- 

binding recommendations for the President under the Base Closure 

Act are "final agency action" for purposes of judicial review under 

the Administrative Procedure Act. 

2 .  Whether judicial review of claims based on the Base Clo- 

sure Act is precluded by the Act itself. 

STATEMENT OF THE CASE 

This is an action to prohibit the Department of Defense from 

carrying out a decision of the President, acting with the concur- 

rence of Congress under the Base Closure Act, to close Loring Air 

Force Base. The plaintiffs filed suit in December 1991, seeking to 

enjoin the Department of Defense "from taking any action upon the 

closure recommendation specifically with respect to Loring" and 

tgfrom taking any action that interferes with Loring Air Force 

Basels ability to operate as if the Base were not on the closure 

list." App. 21, 23. The suit was based on allegations that the 

Department of Defense and the Defense Base Closure and Realignment 

Commission ("Base Closure Commissiont~) violated the substantive and 

# 
procedural requirements of the Base Closure Act in the course of 

preparing recommendations concerning base closures. 

The district court dismissed most of the plaintiffs1 claims in 

May 1992, on the ground that the Base Closure Act precludes judi- 

cial review of substantive challenges to base closure decisions. 

The district court entered summary judgment against the plaintiffs 

on the remaining claims in September 1992, on the basis of the 



Supreme Courtls intervening decision in Franklin v. Massachusetts, 

112 S. Ct. 2767 (1992). This appeal followed. 

STATEMENT OF FACTS 

I. Statutory Background 
n Before turning to the facts of this case, we first describe 

the recent history of domestic base closures and the structure and 

policies of the Base Closure Act, which are critical to an under- 

standing of the legal issues in this appeal. 

A. Procedural Obstacles to Base Closures 
Prior to 1988 

Beginning in the early 1960s and continuing into the 1970~, 

successive Administrations attempted to reduce military expendi- 

tures by closing or realigning unnecessary domestic bases. Those 

efforts were met with considerable opposition among members of Con- 

gress, who feared the social and economic impact on their commun- 

ities. Congressional opponents also contended that the Executive 

Branch's choice of bases was influenced by improper political 

considerations. See generally Defense Base Closure and Realignment 

Commission, Report to the President (1991) (wCommission Report"), 

p. 1-1. 

In 1977, Congress enacted legislation that imposed major 
I, 

restrictions on the use of appropriated funds for major base 

closures and realignments. See 10 U.S.C. $ 2687 (Supp. I 1977) 

(codifying Pub. L. No. 95-82, S 612, 91 Stat. 358, 379-80 (1977)). 

The 1977 legislation remained in force without significant changes 

for.more than a decade, and it formed the legal background against 

which Congress designed the'Act at issue in this case. 



The 1977 legislation required the Department of Defense to 

comply with a variety of procedural requirements before carrying 

out a major base closure or realignment. The Department was 

required to provide advance notice to Congress; present Congress 

with a "detailed justificationw of the proposed closure or realign- 

ment; and defer action for at least 60 days, during which time 

Congress could act legislatively to halt the closure or realign- 

ment. 10 U.S.C. S 2687(b) (1) , (3) - ( 4 )  (Supp. I 1977). In addi- 

tion, the Department was required to comply with the provisions of 

the National Environmental Policy Act of 1969 (I1NEPAW) with respect 

to the proposed closure or realignment. Id. 5 2687(b)(2) (Supp. I 

1977). 

The 1977 legislation refrained from imposing substantive 

restrictions on the authority of the Executive Branch to close or 

realign domestic military installations. However, the procedural 

requirements of the legislation -- in particular, the requirement 
that the Department of Defense comply with NEPA, and the concomi- 

tant threat of protracted NEPA litigation -- made it effectively 
impossible to carry out significant base closures or realignments 

without further enabling legislation by Congress. See Commission 

x Report, p. 1-1; see also H.R. Conf. Rep. No. 1071, 100th Cong., 2d 

Sess. 23 (1988) ("1988 Conference Reportt1), reprinted in 1988 U.S. 

Code Cong. & Admin. News (wU.S.C.C.A.N.m) 3403. 

B. The 1988 A c t  

Congress first broke the stalemate over domestic military base 

closures by enacting the Base Closure and Realignment Act of 1988 

(Ill988 Actw) . See Pub. L. No. 100-526, SS 201-209, 102 Stat. 2623, 



2627-34 (1988). The 1988 Act is the immediate predecessor to the 

Act at issue in this case, and many of the basic features of .the 

current Act are taken directly from the 1988 Act. 

The 1988 Act assigned the task of identifying unnecessary 

r military bases to an independent commission. 1988 Act SS 201(1), 

203 (b) (1) - (2) . The commission1 s recommendations were presented to 
the Secretary of Defense for his approval or disapproval. Id. 

SS 201(1), 202. If the Secretary approved the commissionls recom- 

mendations, Congress was empowered to override his decision by 

passing a joint resolution of disapproval within a 45-day period. 

.Id. - SS 202 (b) , 208. 
The 1988 Act's provision for direct Congressional review of 

the Secretaryls decision was conceived as an alternative to the 

procedural barriers of the 1977 legislation (see p. 4, su~ra), and 

those barriers were eliminated by the 1988 Act. In particular, the 

1988 Act explicitly exempted the base closure decisions of the 

Commission and the Secretary from the requirements of NEPA, thus 

removing the threat of disabling NEPA litigation. A Id 

S 204(c) (1) .l The House and Senate conferees endorsed "the NEPA 

goals of public disclosure and clear identification of potential 

x adverse environmental impacts,ll but restricted NEPA1s applicability 

out of a I1recogni[tion] that the National Environmental Policy Act 

has been used in some cases to delay and ultimately frustrate base 

'In 1985, in the course of revising the 1977 legislation, 
Congress had omitted the 1977 legislationls NEPA provision. See 
Pub. L. No. 145, S 1202(a), 99 Stat. 716 (amending 10 U.S.C. 
S 2687). ' However, NEPA continued to apply to the base closure 
process of its own force, thus requiring further Congressional 
action to free base closures from NEPA review. 



closures * * * .Iv 1988 Conference Report at 23, 1988 U.S.C.C.A.N. 

The 1988 Act led to the closure or realignment of 145 domestic 

military installations. Predictably, dissatisfied parties brought 

suit to block several base closures. The suits were dismissed on 

the grounds that the plaintiffs lacked standing and that the base 

closure decisions were committed to agency discretion by law. See 

National Federation of Federal Er~lovees v. United States, 905 F.2d 

400 (D.C. Cir. 1990); People ex rel. Hartisan v. Chenev, 726 F. 

Supp. 219 (C.D. Ill. 1989). 

C .  The 1990 A c t  

1. The 1988 Act was not a permanent mechanism for closing and 

realigning military installations, but rather a one-time exception 

to the restrictions of the 1977 legislation. In 1990, Congress 

established a longer-term program for closing unneeded bases by 

enacting the Defense Base Closure and Realignment Act of 1990, the 

Act at issue in this case. Pub. L. No. 101-510, 55 2901-11, 104 

Stat. 1808-19. In framing the 1990 Act, Congress insisted on 

preserving the basic structure of the 1988 Act, stating that "a new 

base closure process will not be credible unless the 1988 base 

1 closure process remains inviolate." H. R. Rep. 665, lOlst Cong., 

2d Sess. 342 (1990) ("1990 House Reportv1), reprinted in 1990 

U.S.C.C.A.N. 2931, 3068. The Act therefore continues the 

cooperative relationship between the executive and legislative 

branches undertaken in 1988, and once again suspends the procedural 

barriers to base closures put in place before 1988. 



The 1990 Act is intended to govern three rounds of base clo- 

sures in 1991, 1993, and 1995. The Act establishes an independent 

Defense Base Closure and Realignment Commission to meet in each of 

these years. Act S 2902(a), (e). The Act requires the Secretary 

of Defense to provide the Commission with a six-year force struc- 

ture plan that assesses national security threats and the force 

structure needed to meet them. Id. S 290'3(a) (I), (2). The Act 

also requires the Secretary to formulate criteria to be used in 

identifying bases for closure or realignment. The Secretary is 

required to publish the criteria in the Federal Register for notice 

and comment, and present them to Congress for legislative review. 

Id. S 2903(b); see 56 Fed. Reg. 6374 (Feb. 15, 1991) (final - 
criteria). 

For the 1991 round of base closures, the Act required the 

Secretary to prepare recommendations regarding base closures and 

realignments, based on the force structure plan and final criteria, 

and to present the recommendations to the Commission by April 15, 

1991 .  A c t  S 2 9 0 3 ( c )  (1). The Act then charged the Commission with 

reviewing the Secretary's recommendations and preparing a report 

for the President containing its assessment of the Secretary's 

proposals and its own recommendations for domestic military base 

closures. Id. S 2903(d) (2). The Act requires the Commission to 

hold public hearings on the Secretary's recommendations. - Id. 

S 2903(d)(1). The Act authorizes the Commission to change any of 

the Secretary's recommendations if they "deviate[] substantiallyw 

from the force-structure plan and final criteria. - Id. 

S 2903 (d) (2) (B) . The Act also requires the Comptroller General, 



the head of the GAO, to report on the Secretary's recommendations 

and selection process and permits the Comptroller, to the extent 

requested, to assist the Commission in its efforts. - Id. 

§ 2903 (d) (5) 

The Commission's recommendations have no independent legal 

effect under the Act. Instead, the Act provides for the Commis- 

sion's recommendations to be presented to the President for his 

review. Act S 2903(e). The President may approve or disapprove 

the Commission's recommendations and must transmit his decision to 

the Commission and Congress. Id. 5 2903(e)(2), (3). If the 

President disapproves the recommendations, the Commission is 

required to prepare a revised set of recommendations. - Id. 

S 2903(e)(3). If the President does not approve the revised 

recommendations, the base closing process for that year terminates. 

& S 2903 (e) (5). 

If the President approves the Commission's original or revised 

recommendations, Congress has 45 legislative days to pass a joint 

resolution disapproving the Commissionls recommendations. Act 

S 2904(b), 2908. If such a resolution is enacted, following 

presentment to the President, the Secretary of Defense may not 

close the bases approved for closure by the President. 4 Id. - 
S 2904 (b) . 

Under the 1990 Act, as under the 1988 Act, direct Congres- 

sional oversight replaces the procedural requirements imposed by 

pre-1988 base closure legislation (see p. 4, su~ra). The 1990 Act 

thus authorizes the Secretary of Defense to close or realign 

military installations "without regard tou the 1977 base closure 



statute and related legislation. Act S 2905(d). And like the 1988 

~ c t ,  the 1990 Act specifically provides that "[tlhe provisions of 

the National Environmental Policy Act of 1969 * * * shall not apply 
to the actions of the President, the Commission, and * * * the 
Department of Defense in carrying out [the Act] ." Id. 

S 2905(c) (1). The Act authorizes a narrowly limited class of NEPA 

suits involving post-decisional steps taken to implement the base 

closure decisions, but it prohibits such suits from contesting the 

closure decisions themselves, and it subjects the suits to a strict 

60-day statute of limitations. Id, S 2905 (c) (2) - ( 3 )  . 
11. The Present Litigation 

A. The Decision to Close Loring 

In April 1991, as required by the Act, the Secretary of 

Defense issued his list of recommended domestic base closures and 

realignments. See 56 Fed. Reg. 15184 (April 15, 1991). In all, 

the Secretary recommended the closure or realignment of 72 military 

installations, including 20 Air Force bases. See id. at 15240-70. 

Among the Air Force bases recommended for closure was Loring. See 

id. at 15252. - 
The Commission reviewed the Secretary's recommendations. The 

Commission conducted public hearings in which it heard testimony 

from Department of Defense officials, legislators, and other 

experts. App. 13; see Commission Report at 4-1, G-1 to G-2. The 

Commissioners visitedthe major facilities recommended for closure, 

including Loring. - Id. at 4-1, H-1. The Commissionls staff 

reviewed the military services1 methodologies and data used to 

develop their recommendations. Id. The GAO forwarded a report on 



the Secretary's recommendations to the Commission and assisted the 

Commission in obtaining, verifying, and reviewing data. Id. at 3-1 

to 3-2. 

With one exception, the Commission concluded that the Secre- 

t taryls recommendations regarding Air Force facilities satisfied the 

standards set by the Base Closure Act. Id. at 5-31 to 5-45. The 

Commission specifically concurred with the Secretary's recommenda- 

tion that Loring be closed. Id. at 5-37. In all, the Commission 

recommended to the President that 34 installations be closed and 48 

be realigned. Id. at vii-viii. 

On July 10, 1991, the President approved all of the recom- 

mendations of the Commission, including the recommended closure of 

Loring. 27 Weekly Comp. Pres. Doc. 930 (July 15, 1991) . Following 
the President's decision, the House and Senate Armed Services Com- 

mittees held hearings on the recommendations. Three Commissioners 

testified at the hearings, as did Air Force officials and 

interested parties from the affected communities. 

On July 30, 1991, the House entertained a proposed resolution 

to disapprove the Commission's recommendations. 137 Cong. Rec. 

H6006 (daily ed. July 30, 1991). The resolution was co-sponsored 

fl by one of the current plaintiffs, Representative Snowe of Maine. 

During the course of the ensuing floor debate, Representative Snowe 

presented a variety of alleged errors in the process by which 

Loring was chosen for closure, and she urged the House to block the 

closure of Loring on those grounds. See id. at H6012-H6020. None- 

theless, the House rejected the proposed resolution of disapproval 



by a vote of 364 to 60, thereby requiring the Secretary of Defense 

to proceed with the closures and realignments. See id. at H6039. 

8.  The Present Suit and the District Court's Rulings 

1. The present suit was filed in December 1991, almost five 

months after the House of Representatives rejected the proposed 

resolution of disapproval. The plaintiffs alleged that the Secre- 

tary of Defense, the Secretary of the Air Force, and the Commission 

violated "the procedural and substantive safeguards and require- 

ments set forth the Base Closure Actmm in a number of respects. 

App. 19, 22 (33 68, 70). 

In Count I of the complaint, the plaintiffs claimed that the 

Air Force failed to adhere to the force-structure plan and "devia- 

ted substantially from the base closure criteriat1; failed to apply 

the selection criteria vlequally, fairly and objectivelym1; acted 

"arbitrarily and capriciouslyw in applying the selection criteria 

to Loring and a rival facility (Plattsburgh AFB); improperly con- 

sidered an unapproved selection criterion; and failed to supply 

relevant information to the GAO and Congress. Id. at 14-20 (gg 61- 

68). In Count 11, the plaintiffs alleged that the Commission 

committed many of the same asserted errors and also failed to 

comply with the Act's public-hearing requirement. - Id. at 22 

(1 70). Based on these allegations, the plaintiffs asked the 

district court to enjoin the Secretary of Defense and the Secretary 

of the Air Force from carrying out their statutory obligation under 

the Act to close Loring. App. 21, 23. The plaintiffs1 claims were 

based solely on the statutory requirements imposed by the Base 

Closure Act; although the plaintiffs make several references in 



their present brief to due process concerns, the plaintiffs did not 

present any constitutional, as opposed to statutory, claims below. 

2. In February 1992, the government moved to dismiss the suit 

on the ground, inter alia, that judicial review of the plaintiffs1 

claims is implicitly precluded by the Act itself. In May 1992, the 

district court granted the motion to dismiss with respect to most 

of the claims in the complaint, allowing the plaintiffs to proceed 

with only I1a small category of claims." App. 43. 

With one exception, the court dismissed all the claims against 

the Secretary of Defense and the Secretary of the Air Force 

(Count I). App. 40-41. The court allowed the plaintiffs to pro- 

ceed only on the allegation that the Secretary of Defense failed to 

provide the GAO, Congress, and the Commission with all of the 

information used in preparing the Department's recommendations. 

Id, at 41-42. The court determined that all of the other claims 

against the Secretary of Defense and the Secretary of the Air Force 

were unreviewable because those claims would require the court to 

"reevaluate the basis for the Secretariest decision to close Loring 

and the relative importance of such data." - Id. at 40. The 

district court also dismissed most of the plaintiffs1 claims 

against the Commission (Count 11) for the same reasons. App. 42. 
I 

The court allowed the plaintiffs to proceed only on the claim that 

the Commission had not complied with the Actls public-hearing 

requirement. Id. at 43. 

3. The following month, the Supreme Court issued its decision 

in Franklin. Franklin is central to this appeal, and we describe 

it in detail below. For present purposes, it is sufficient to note 



two holdings in Franklin that bear on this case. First, the 

Supreme Court held that the President is not an I1agencyN for 

purposes of the Administrative Procedure Act and hence is not sub- 

ject to judicial review under the APA on any grounds other than 

constitutional claims. 112 S. Ct. at 2775-76. Second, the Supreme 

Court held that the actions of the Secretary of Commerce in pre- 
? 

paring a recommendation for the President on the allocation of 

House seats under the 1990 census did not constitute nfinal agency 

action," and hence were not subject to judicial review under the 

APA, because the Secretary's recommendations had no effect until 

and unless they were approved by the President. Id. at. 2773-75. 

Following the Supreme Court's decision in Franklin, the 

government moved for summary judgment in this case. The government 

argued that Franklin forecloses judicial review of the plaintiffs1 

remaining claims in this case. The government also argued that 

even if judicial review were not otherwise barred, the plaintiffs' 

remaining claims are legally and factually without merit. 

In September 1992, the d i s t r i c t c o u r t g r a n t e d t h e  government's 

summary judgment motion on the basis of Franklin and dismissed the 

remainder of the plaintiffs' suit. App. 47-60. The district court 

i 
first noted that "substantive decisions made under the Base Closure 

Act are not subject to judicial review under the APA because such 

decisions are made by the President and, therefore, are not agency 

actiont1 under Franklin. App. 48. Then, turning to the actions of 

the Department of Defense and the Commission preceding the Presi- 

dent's decisions, the court explained (App. 58): 



Under the Base Closure Act, the President is not required 
to submit the Commissiongs recommendations to Congress. 
In fact, under the Base Closure Act, the President has 
even greater discretion than in the case of the census in 
Franklin. Under the Constitution, the President cannot 
halt the taking of the census whereas, under the Base 
Closure Act, the President has the power to terminate the 
base closure process by not transmitting an approved list 
of recommendations to Congress. Because the President is 
not required to transmit the Commissionls recommendations 
to Congress, the recommendations carry no direct con- 
sequences for base closure and, therefore, are not final 
agency action. 

The plaintiffs argued, inter alia, that ItFranklin precludes 

only substantive challenges to agency action and not claims that an 

agency followed improper procedures." App. 59. The district court 

explained that Ig[t]his distinction is flawed because under 

Franklin, the finality of an agency's action does not turn on the 

nature of the challenge to iten Id, The court pointed out that 

the action of the President is the only final action under the Base 

Closure Act, and "[plermitting judicial review of an intermediate 

step in the process, even on purely procedural grounds, would be 

inconsistent with Franklin and would ignore the limitation imposed 

by the APA. Id. 

111. The S~ecter Litigation 

At the same time that this case has been proceeding in this 

a Circuit, a similar legal challenge involving the closure of the 

Philadelphia Naval Shipyard has been proceeding in the Third Cir- 

cuit in Svecter v. Garrett, 971 F.2d 936 (3d Cir. 1992). Because 

the Svecter litigation is relevant to the legal issues in this 

case, and because the district court here relied on S~ecter in its 

initial, pre-Franklin ruling, we briefly summarize the course of 

that litigation. 



The plaintiffs in S~ecter brought suit in July 1991, making 

broadly similar allegations and seeking similar injunctive relief 

with respect to the planned closure of the Philadelphia Naval 

Shipyard. The district court dismissed the suit in its entirety, 

on the grounds that judicial review is precluded by the Base 

Closure Act and the political question doctrine. On appeal, a 
r 

divided panel of the ~ h i = d  Circuit affirmed the dismissal in part 

and reversed it in part. A majority of the panel held that 

substantive challenges to base closure decisions could not be 

entertained, but that strictly procedural challenges based on non- 

compliance with the Act's procedural .requirements were subject to 

judicial review. 971 F.2d at 945-53. In dissent, Judge Alito took 

the position that the Act implicitly forecloses judicial review of 

all claims arising under the Act, procedural as well as substan- 

tive. 971 F.2d at 956-61. 

Two months after the Third Circuit issued its decision in 

S~ecter, the Supreme Court decided Franklin. The government 

petitioned for certiorari in Swecter, asking the Supreme Court to 

vacate the Third Circuit's judgment and remand for further con- 

sideration in light of Franklin. The Supreme Court granted the 

a government's petition in November 1992 and remanded the case to the 

Third Circuit, which has set the case for reargument on February 

24, 1993. 



SUMMARY OF ARGUMENT 

1. The district court correctly concluded that this suit is 

barred under the Supreme Court's recent decision in Franklin. 

Franklin makes clear that the Department of Defense and the Base 

Closure Commission are not engaging in nfinal agency action," and 

hence are not subject to review under the APA, because they are 

merely preparing recommendations for the President to accept or 

reject in his discretion. The only arguably "finalw action in this 

case is the action of the President, and under Franklin, the 

President's actions are not subject to APA review because the 

President is not an "agencyn under the APA. Although the plain- 

tiffs make a number of attempts to distinguish -, they never 

attempt to square their position with the actual terms of 

Franklin's finality test, nor can they. Their purported 

distinctions are either illusory or irrelevant, and none of the 

pre-Franklin or post-Franklin lower court decisions that they cite 

casts any doubt on the correctness of the district court's decision 

here. 

2 .  If this Court should conclude that the suit is not barred 

under Franklin, the judgment below should nonetheless be affirmed 

* on the alternative ground that the Base Closure Act itself impli- 

citly precludes judicial review of the plaintiffs1 claims. Under 

the governing Supreme Court precedents, the general presumption in 

favor of judicial review of agency actions is overcome "whenever 

the congressional intent to preclude judicial review is 'fairly 

discernible in the statutory scheme.'" Block v. Community Nutri- 

tion Institute, 467 U.S. 340, 351 (1984). Here, the structure, 



policies, and legislative history of the Base Closure Act all 

demonstrate that judicial review of the base closure process would 

disserve Congressls overriding goals. The procedural character of 

the plaintiffs1 claims, far from undermining this conclusion, 

actually reinforces it, for one of the primary goals of the Base 

Closure Act is to eliminate the procedural obstacles and threat of 

procedural litigation that frustrated previous attempts to close 

obsolete bases. The case for preclusion of judicial review is 

further strengthened by the insoluble remedial problems that would 

arise if courts attempted to intervene in the base closure process, 

as the plaintiffs demand, to I1correcttl procedural errors after the 

President and Congress have made their final decisions about which 

bases to close. 

ARGUMENT 

I. The Contested Actions of the Department of Defense and 
the Baae Closure Commission under the Base Closure Act 
Are Not "Final Agency Actionm under Franklin 

Absent specific statutory authorization, only "final agency 

action for which there is no other adequate remedy in a courtm is 

subject to judicial review under the ~dministrative Procedure Act. 

5 U.S.C. S 704. This requirement of "final agency actionI1 com- 

prises two distinct, subsidiary requirements: the action in ques- 

tion must be "EinaltW and it must be the action of an "agency." 

The Supreme Courtls decision in Franklin addresses both of 

these subsidiary requirements in ways that are critical to this 

case. First, Franklin addresses whether actions by an agency 

involving non-binding recommendations to the President are "final. 

Second, Franklin addresses whether the President is an "agency. I1 



For the reasons set forth below, the resolution of these issues in 

Franklin requires the affirmance of the dismissal in this case. 

~lthough the plaintiffs argue at length that Franklin does not 

control this case, they spend remarkably little time explaining 

what Franklin actually holds, and what little they do have to say 

is seriously inadequate. We therefore begin our response with a 

detailed analysis of the Supreme Court's reasoning and decision in 

Franklin (pp. 18-20, infra). We then explain why Franklin is con- 

trolling and why the plaintiffs1 efforts to distinguish this case 

from Franklin are unavailing (pp. 20-30, infra). 

A. The Supreme Court's Decision in Franklin 

Franklin involved a challenge to the reapportionment of the 

House of Representatives under the 1990 decennial census. By 

statute, the Secretary of Commerce is directed to conduct the 

decennial census Itin such form and content as he may determine." 

13 U.S.C. S 141(a). The Secretary is thereafter directed to 

provide the President with the tabulation of total population by 

States, as required for reapportionment. Id. S 141 (b) . After 

receiving the Secretary's report, the President "shall transmit to 

the Congress a statement showing the whole number of persons in 

each State * * * and the number of Representatives to which each 
State would be entitledt1 under a specified formula. 2 U.S.C. 

- 
S 2a(a). By statute, each state is entitled to the number of 

Representatives shown in the President's statement. Id. S 2a(b). 

See generally Franklin, 112 S. Ct. at 2771 (discussing apportion- 

ment statutes). 



In Franklin, the state of Massachusetts brought suit to 

challenge the allocation of overseas federal employees under the 

1990 census. 112 S. Ct. at 2773. Massachusetts sued the Secretary 

of Commerce and the President, among others, asserting that the 

method usedto allocate overseas employees was arbitrary and capri- 

cious under the APA and was unconstitutional under Article I. Id. 

at 2770, 2773. The Supreme Court entertained the constitutional 

challenge, but held that the APA challenge could not be entertained 

because none of the actions at issue constituted "final agency 

actionn for purposes of 5 U.S.C. S 704. Id. at 2773-76. The Court 

held that the actions of the Secretary were not "finalw agency 

actions, while the actions of the President were not subject to 

review under the APA because the President is not an I1agency." Id. 

With respect to the actions of the Secretary of Commerce, the 

Court explained that the ncore questionw in deciding whether an 

agency action is lwfinalw is "whether the agency has completed its 

decisionmaking process, and whether the result of that process is 

one that will directly affect the parties." 112 S. Ct. at 2773. 

In Franklin, Itthe action that * * * has a direct effect on the 
reapportionment is the President's statement to Congress, not the 

Secretary's report to the President," because nothing barred the 

President from directing the Secretary to change the census. Id. 

at 2773-74. "Because the Secretary's report to the President 

carries no direct  consequence^,^^ the Court concluded that "it 

serves more like a tentative recommendation than a final and bind- 

ing determination," and hence I1[is] not final and therefore not 

subject to review." Id. at 2774 (citations omitted). 



The Court then declined to extend the APA1s definition of 

1'agencyt1 to the President, "[olut of respect for the separation of 

powers and the unique constitutional position of the President." 

112 S. Ct. at 2775. Because 'Ithe APA does not expressly allow 

review of the President's actions," the Court wpresume[d] that his 

actions are not subject to its requirements." Id. at 2775-76. The 

Court acknowledged that "the President's actions may still be 

reviewed for con~titutionality,~~ but held that his actions nonethe- 

less are not subject to judicial review "under the [standards of 

the] APA." Id. 

B. The Impact of Franklin on this Case . 

The single most striking thing about the plaintiffs1 discus- 

sion of Franklin (at 13-25) is their reluctance to deal with Frank- 

lints holding regarding the finality of agency action under the - 
APA. According to the plaintiffs (at 25), I1[t]he fundamental 

holding of the Franklin case [is] that the decisions of the Presi- 

dent are not reviewable under the APA;" The plaintiffs virtually 

ignore Franklin's other holding, regarding whether agency action is 

"finalN under the APA. Nowhere in their brief do they bother to 

set forth Franklin's standards for determining finality, much less 

- apply those standards directly to this case. This reluctance to 

come to terms with Franklin's finality holding is understandable, 

because, when that holding is kept clearly in mind, the correctness 

of the district courtls decision here is readily apparent. 

1. As noted above, the "core question1' in deciding whether an 

agency action is I1finalm under Franklin is "whether the agency has 

completed its decisionmaking process, and whether the result of 



thatr Drocess is one that will directlv affect the oarties.I1 112 S. 

Ct. at 2773 (emphasis added). The base closure recommendations of 

the Commission, like the census report of the Secretary in 

Franklin, are not binding on the President and do not have any 

"direct consequencesm (Franklin, 112 S. Ct. at 2774), since they 

take effect only if the President exercises his discretion to 

accept them. If the President determines that the ~ommissionls 

recommendations are unacceptable to him, either in whole or in 

part, he has complete liberty to reject the recommendations and 

return them to the Commission for further consideration. Act 

S 2903(e) (2). And in the unlikely event that the Commission fails 

to take adequate account of his concerns when it prepares a revised 

set of recommendations, he is free to reject the recommendations 

again and terminate the base closure process. Id. SS 2903(e)(3), 

2903 (e) (5) . Accordingly, the Commission1 s report, and the steps 

taken by the Commission leading up to the report, do not constitute 

"finalw agency action under Franklin. 

The same conclusion applies a fortiopi to the actions of the 

Department of Defense. The recommendations of the Secretary of 

Defense to the Commission, and the prior recommendations of the Air 

- Force and the other branches of the armed services to the Secre- 

tary, play an even more preliminary and non-final role in the base 

closure process than the recommendations of the Commission (see pp. 

7-8, su~ra). Indeed, the plaintiffs themselves make virtually no 

effort to characterize the actions of the Department of Defense as 

"finalw under Franklin, devoting their efforts almost exclusively 

to the actions of the commission instead. 



2. While the plaintiffs shy away from acknowledging the terms 

of Franklin's finality test or applying it to this statute, they do 

make a series of attempts to distinguish the statutory scheme in 

Franklin from the one at issue in this case. As we now show, these 

efforts are uniformly unsuccessful. 

First, the plaintiffs suggest (at 18-19) that Franklin is 

distinguishable because the statute in Franklin imposed only 

substantive requirements on the Secretary of Commerce and the 

Secretary's actions were not being challenged on procedural 

grounds, while the Base Closure Act imposes specific procedural 

requirements on the Department of Defense and the Commission and 

the plaintiffs are now making only procedural challenges. Unfortu- 

nately for the plaintiffs, this "distinctionw between substantive 

and procedural challenges is irrelevant to the reasoning in 

Franklin, as the district court correctly pointed out (App. 59). 

The Court's analysis in Franklin turns on whether the agency action 

at issue has a "sufficiently direct and immediate1' impact, 112 

S. Ct. at 2773 (quoting Abbott Laboratories v. Gardner, 387 U.S. 

136, 152 (1967) ) , not on whether a plaintiff Is challenge to the 

action can be characterized as wproceduralll rather than "substan- 

tive." Whether the aaencv action is final and why the action is 

-d are two entirely distinct questions, and the 

answer to one does not depend on the answer to the other, as the 

district court recognized. 

Under the plaintiffs1 reasoning, if an agency action were 

challenged on both substantive and procedural grounds, it could 

simultaneously be "non-finalw (as to the substantive claim) and 



llfinalll (as to the procedural claim). The illogic of such a result 

is self-evident. Under Franklin and 5 U.S.C. S 704, an agency 

action is either final or non-final. It cannot be both at the same 

time . 
Second, the plaintiffs attempt to contrast the relationship 

between the Secretary of Commerce and the President in Franklin, on 

the one hand, with the relationship between the Commission and the 

President under the Base Closure Act, on the other. The plaintiffs 

argue (at 19-20) that the Commission is 'lindependentll of the Presi- 

dent and that the President has less authority over the Commission 

than he has over the Secretary of Commerce in Franklin. In parti- 

cular, the plaintiffs argue that President's discretion is limited 

because he cannot close a base unless the  omm mission recommends the 

closure. 

This line of argument fundamentally misconstrues the relation- 

ship between the President and the Commission under the Act. As we 

have already explained, while the President cannot directly revise 

or amend the Commission's recommendations,. the Base Closure Act 

expressly authorizes him to reject them altogether if he dis- 

approves of them in whole or in part, and if the Commission does 

not take adequate account of his views in preparing a revised list 

of recommendations, the Act further authorizes him to reject the 

list a second time and thereby terminate the base closure process 

altogether. Act S 2903 (e) (2), (3), (5). Thus, both legally and 

practically speaking, the Act vests the President with considerable 

power over the ultimate selection of bases for closure and realign- 

ment -- far more explicit power, it should be noted, than in 

23 



Franklin, where the most that the Supreme Court could say was that 

the census statute did not "expressly reauire[] [the President] to 

adhere to the policy decisions reflected in the Secretary's 

report.I1 112 S. Ct. at 2775. The critical point is that here, 

just as in Franklin, the agency's recommendations must be approved 

by the President before they have any effect on the parties.* 

Third, the plaintiffs argue (at 20-21) that the Base Closure 

Act, in supposed contrast to the census statute in Franklin, "does 

not leave solely to the President what advice and data he can con- 

sider and use." But while the Act clearly is designed to provide 

the President with the data relied on by the Commission, nothing in 

the Act limits the President from relying on other sources of 

information and advice as well when he reviews the recommendations 

presented by the Commission. The President is free under the Act 

to consult his defense and domestic policy advisors, other federal 

agencies, and members of Congress, among others, in evaluating the 

Commissionls recommendations and deciding whether to accept them. 

Whether he chooses to engage in these kinds of consultation is, of 

course, for him alone to decide. But the fact is that nothinq in 

the Act restricts the President, as the plaintiffs imply, to the 

information and views placed before him by the Commission itself. 

2 ~ n  Franklin, the Supreme Court noted that "Congress thought 
it was important to involve a constitutional officer [the Presi- 
dent] in the apportionment process," and that this reinforced the 
conclusion that the President played more than a "ministerialn 
role under the census statute. 112 S. Ct. at 2775. Here, given 
the President's constitutional role under Article I1 as Com- 
mander-in-Chief, Congress obviously had a far greater need to 
involve the President in the base closure process, and hence the 
argument is even stronger here than in Franklin that the Presi- 
dent's statutory role is more than wministerial.w 



Fourth, the plaintiffs argue (at 21-22) that the census 

figures in Franklin were subject to change until the President 

finally approved them, and hence "there was no substantive decision 

which could be revyiewed until the President transmitted the appor- 

tionment to Congress." But precisely the same thing is true here. 

The list of bases to be closed or realigned is subject to change 

until the President finally approves the list, and hence there is 

no final action until the President transmits to Congress his 

notification of approval. Indeed, even then the action is not 

necessarily final, since the Base Closure Act (in contrast to the 

census statute in F-) provides a special procedural mechanism 

for Congress to override the President's decision and prevent the 

closures and realignments from taking place. 

Fifth, the plaintiffs argue (at 22-23) that while the report 

of the Secretary of Commerce in Franklin was characterized by the 

Supreme Court as an tlunusual candidatew for "agency actionw under 

the APA, the report of the Commission under the Base Closure Act 

bears more of the traditional indicia of agency action. As the 

district court pointed out, however (App. 58-59), this argument 

confuses the question of "agency actionw (which is not at issue 

here) with the question of "final agency actiont1 (which is). 

Franklin rejected judicial review of the actions of the Secretary 

of Commerce not because those actions did not constitute "agency 

action, but because they were not I1f inal agency action. " So too, 

here, the actions of the Commission are not subject to APA review 

because, while they undoubtedly are Itagency action," they simply 

are not final. Whether the actions of the Commission look more 



like conventional "agency actionsgg than those of the Secretary of 

Commerce in Frank1:h is simply irrelevant. 

Finally, the plaintiffs point to two post-Franklin district 

court decisions that are said to demonstrate why Franklin does not 

affect this case. The first case, County of Seneca v. Chenev, 806 

F. Supp. 387 (W.D.N.Y. 1992), ameal ~endinq, No. 92-6296 (2d 

Cir.), also involves the closing of a domestic military base. But 

the plaintiffs omit a critical difference between Seneca and this 

case: the base c:losure in Seneca was not carried out under the 

Base Closure Act and therefore did not involve the presentation of 

Defense Department recommendations to the Commission or Commission 

recommendations ta the President. See 806 F. Supp. at 392, 394. 

As a result, the government had no basis in Seneca for the kind of 

finality argument that is being presented here, and nowhere in the 

opinion in Seneca does the district court address the issue of 

finality or Franklin. 

The other district court decision cited by the plaintiffs in 

this regard is Colorado Environmental Coalition v. Lujan, 803 

F. Supp. 364 (D. Colo. 1992). The government respectfully dis- 

agrees with the decision in Colorado, which has not yet been the 

subject of appellate review. But Colorado does not assist the 

plaintiffsg finality arguments here in any event, because the 
C 

statutory scheme at issue in Colorado (as interpreted by the 

district court there) gave more finality to the agency recommen- 

dation than the Base Closure Act gives to the recommendations of 

the Commission. According to the district court in Colorado, 

Ig[o]nce the [Secretary of the Interiorgs] recommendations are sent 



to the President * * * , there will be no opwortunitv for anv other 
recommendations by the Secretarv," and "[tlherefore * * * the 

challenged agency action is final.'' 803 F. Supp. at 369 (emphasis 

added) . Here, in. contrast, there is an "opportunity for * * * 
other recommendations, because the President is free to reject the 

Commissionls initi.a.1 recommendations and require the Commission to 

prepare revised ones. Thus, even under the reasoning of Colorado, 

the recommendations of the Commission would not constitute final 

agency action. 

3. After completing their efforts to distinguish Franklin, 

the plaintiffs go on to argue (at 26-32) that the district court's 

application of Franklin conflicts with wwell-established precedentgv 

involving judicial review of administrative action under other 

federal statutes. But with one exception, the "well-established 

precedentsw invoked by the plaintiffs do not involve the issue of 

"final agency actionw under the APA.3 

3 ~ ~ r  example, the plaintiffs claim (at 26-27) that the deci- 
sion below conflicts with this Court's NEPA decision in Massachu- . 
setts v. Watt, 716 F.2d 946 (1st Cir. 1983). But the finality of 
agency action in Watt was never at issue, as even a casual review 
of the opinion shows. The passages from Watt cited by the plain- 
tiffs involve an entirely different legal issue -- whether the 
plaintiffs in Watt were faced with the kind of immediate, irre- 
parable injury that would support a preliminary injunction. See 
716 F.2d at 951-52. m 

Even less relevant is Ma~le Leaf Fish Co. v. United States, 
762 F.2d 86 (Fed. Cir. 1985), which the plaintiffs cite (at 27- 
29) to establish a conflict between the decision below and the 
law governing judicial review of "escape clausetg controversies 
under Section 201~ of the Trade Act of 1974. Not only did M a ~ l e  
L e a f  not address whether the agency actions at issue there 
constituted "final agency actionw under the APA, but it actually 
held that it lacked jurisdiction (for different reasons) to 
review the Section 201 claim before it. See 762 F.2d at 90. 



The only cases cited by the plaintiffs that do involve 

finality under the APA are those (at 29-30) reviewing EPA desig- 

nations of tlnonattainment areasn under the Clean Air Act. Unfor- 

tunately for the plaintiffs, those decisions all turn on the fact 

that the EPA1s designation of nonattainment areas has, in the Ninth 

Circuit ' s words, tt:immediate and substantial  consequence^'^ for regu- 

lated businesses. Western Oil & Gas Asstn v. u, 633 F.2d 803, 

808 (9th Cir. 1980:) ; accord, Bethlehem Steel CO~D. V. a, 723 F. 2d 
1303, 1306 (7th Cir. 1983) (nonattainment designation *'triggers 

definite and grave consequencestt); United States Steel Cor~. v. 

EPA, 595 F.2d 207, 212 (5th Cir.), modified, 598 F.2d 915 (1979) - 
(relying.on fact that designation llnecessarily bring[s] [the EPA1s] 

Offset Ruling [requiring loffsetsl for new emissions] into playvt); 

PPG Industries. IIL v. Costle, 630 F.2d 462, 467 (6th Cir. 1980) 

(same). Here, in contrast, the recommendations of the Commission 

do not have tlimmediate and substantial consequencest1 for anyone. 

To the contrary, they have no effect whatsoever until and unless 

the President exercises his unqualified discretion to accept them. 

The Base Closure Act thus differs fundamentally fromthe provisions 

of the Clean Air Act invoked by the plaintiffs. 

4. Moving further afield, the plaintiffs invoke what they 

call (at 13) the APAts Itstrong presumption of reviewabilityn as a 
C 

basis for resolving the finality issue in this case. More specifi- 

cally, the plaintiffs invoke the general rule that "judicial review 

of a final agency action * * * will not be cut off unless there is 
persuasive reason to believe that such was the purpose of Con- 

gress." Abbott Laboratories, 387 U.S. at 140. 



For reasons explained below, it is doubtful whether this 

presumption is applicable to the Base Closure Act (see pp. 31-32, 

infra). But even if it is applicable, it is irrelevant to the 

specific issue hare -- namely, whether the agency actions in 

question are "finalI1 for purposes of the 'APA. By its own terms, 

Abbott Laboratories1 presumption in favor of I1judicial review of a 

final agency actionw only comes into play once it is determined 

that the actions are in fact final. Invoking the presumption 

before the issue of finality has been resolved merely begs the 

question. 

5. The plaintiffs devote a considerable amount of effort 

toward demonstrating that the actions at issue in this case are 

those of the Department of Defense and the Commission, rather than 

those of the President. As the plaintiffs themselves concede, 

Franklin squarely precludes judicial review of Presidential actions 

under the APA on all1 but constitutional grounds (see p. 20, supra) . 
It would thus be fatal to the plaintiffs1 cause if their claims 

were regarded as challenges to the actions of the President. 

The plaintiff's1 argument that they are not contesting Presi- 

dential action does them no good in the end, since if the suit is 

regarded instead solely as one against the Department of Defense 

and the Commission, it is barred on finality grounds under Franklin 

for the reasons given above. But as the Third Circuit pointed out 

in Specter, to characterize a suit like this one as nothing more 

than a suit against the Department of Defense and the Commission is 

to ignore the true dimensions of the litigation and the impact of 



the suit on the P:residentls closure decision. See S~ecter, 971 

The plaintiffs claim (at 15) that *'the S~ecter court implicit- 

ly found that * * * it was & the actions of the President which 

were to be subject to judicial revieww (emphasis added). This 

reading of Spectez:'s wimplicit'* reasoning is curious, to say the 

least, because it is explicitly refuted by the majority opinion: 

While the statutory * * * violations alleged here result 
from actions or omissions of the Commissioner and the 
Secretary of Defense * * *, the alleged injury to the 
plaintiffs did not occur but for a decision of the 
President and it is from that decision that the plain- 
tiffs necessa:rily seek relief[.] [I]t is the implemen- 
tation of the President's decision that we have been 
asked to enjoin. Thus, in at least one sense, we are 
here asked to review a presidential decision. [971 F. 2d 
at 945 (emphasis added).] 

Thus, to the extent that the plaintiffs effectively are seeking 

relief from Presidential actions under the APA, they are barred by 

Franklin's holding that the President is not an "agencyw under the 

4 ~ n  Specter, the Third Circuit held that even if the Presi- 
dent were not subject to suit under the APA, he could be sub- 
jected to suit on the basis of "common lawu principles of judi- 
cial review. See 971 F.2d at 944-45. The plaintiffs here make 
no effort to rely on this "common laww1 theory, and rightly so, 
for ~ranklin makes clear that there is no general "common law1' 
basis for challenging the President's exercise of his statutory 
authority. The only kind of non-APA judicial review recognized 
in Franklin is a suit challenging the constitutionalitv of Presi- 
dential actions (see 112 S. Ct. at 2776), and the constitution- 
ality of the government's conduct is not at issue in this case. 
Franklin's concerns for "the separation of powers and the unique 
constitutional position of the President," 112 S. Ct. at 2775, 
would be rendered ~neaningless if plaintiffs could perform an end 
run around the APA simply by characterizing their suit as an 
action for llcommon law1' judicial review. 



11. Alternatively, Judicial Review Is Precluded by 
the Base Closure Act Itself 

If this Court. agrees with us that the challenged actions of 

the Department of Defense and the Commission in this case are not 

"final agency action" under Franklin, the Court need go no further. 

However, if the Court does not agree that Franklin controls this 

case, the judgment below should be affirmed on an alternative 

ground -- namely, that the Base Closure Act itself precludes 

judicial review. The APA expressly withholds jurisdiction to 

review agency action nto the extent that * * * [other] statutes 

preclude judicial review. 5 U.S.C. S 701 (a) (1). As we now show, 

the structure, policies, and legislative history of the Base Clo- 

sure Act are fundamentally inconsistent with judicial intervention 

in the base closing process, and the Base Closure Act therefore 

should be held to :preclude judicial review. 

Am Standards for Preclusion of Review under the APA 

As noted above, the plaintiffs repeatedly invoke the presump- 

tion that final agency actions are subject to judicial review. At 

the outset, we seriously question whether that presumption has any 

applicability in the present setting, for the presumption "runs 

aground when it encounters concerns of national security * * * ." 
De~artment of the N a w  v. Esan, 484 U.S. 518, 526-27 (1988). Here, 

concerns of national security are directly implicated, for the 

plaintiffs are seeking to prevent the Secretary of Defense from 

carrying out a Presidential decision regarding America's military 

base structure. Moreover, unlike cases like Bowen v. Michiaan 

Academy of Familv Phvsicians, 476 U.S. 667 (1986), this case 

involves a statute that does not directly regulate individuals and 
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does not purport to grant or withdraw individual rights and bene- 

fits. Thus, there are good reasons to dispense with the presump- 

tion altogether, if not to start from an opposite presumption. 

In any event, "[tlhe presumption favoring judicial review of 

administrative action is just that -- a presumption." Block v. 

communitv Nutrition Institute, 467 U.S. 340, 349 (1984). While the 

Supreme Court has said on various occasions that the presumption 

may be overcome only by ''a showing of 'clear and convincing evi- 

dence'" (Abbott Laboratories, 387 U.S. at 141), the Court '@has 

* * * never applied the 'clear and convincing evidence1 standard in 
the strict evidentiary sense * * * . I 1  Block, 467 U.S. at 350. In 

particular, the Court has never required the existence of an 

explicit statutory limitation of judicial review. Instead, '*the 

Court has found the standard met, and the presumption favoring 

judicial review overcome, whenever the congressional intent to 

preclude judicial review is 'fairly discernible in the statutory 

scheme. - Id. at 351 (citation omitted). And this "fairly 

discerniblew Congrtzssional intent may be found in a variety of 

sources. 

First, the presumption in favor of judicial review "may be 

overcome by specific language or specific legislative history that 

is a reliable indicator of congressional intent." Block, 467 U.S. 

at 349. Second, congressional intent "may also be inferred from 

contemporaneous judicial construction barring review and the 

congressional acquiescence in it, or from the collective import of 

legislative and judicial history behind a particular statute. Id. 

(citations omitted). Finally, the presumption of reviewability 



"may be overcome by inferences of intent drawn from the statutory 

scheme as a whole." Id. As long as "the congressional intent to 

preclude judicial review is 'fairly discernible1" from any of these 

sources (Block, 467 U.S. at 351), judicial review is foreclosed. 

When measured against these standards, it is manifest that the Base 

Closure Act precludes judicial review of the base closing process. 

B. The Structure, Policies, and Legislative 
History of the Act confirm that Congress Meant 
To Preclude Judicial Review 

1. The Base Closure Act strikes a delicate balance between 

the Executive Branch and Congress, a balance designed to produce a 

package of base closures that is militarily and politically accept- 

able to both branches. The Act vests the President with a substan- 

tial measure of control over the ultimate selection of bases for 

closure and realignment. At the same time, the Act provides for 

direct Congressional involvement and oversight, a process that 

begins with consultations over the membership of the Commission 

(Act S 29'02(c)(2)), continues through the deliberations preceding 

the President's decision ( e . ~ . ,  id. S 2902 (e) (2) (B) ) , and culmi- 

nates in the consideration of a joint resolution of disapproval. 

As an integral part of this balance between the Executive Branch 

and Congress, the Act mandates the creation of a single, indivis- 

ible "packagew of base closures that stand or fall together. See 

Specter, 971 F.2d at 959 (Alito, J.). The decisionmaking process 

carried out by the President and Congress under the Act is poli- 

tical in a way that ordinary administrative decisionmaking is not, 

and it touches on basic issues concerning the makeup of the 

Nation's defense establishment. 



~llowing litigants to contest individual base closures after 

the President and Congress have jointly agreed on a package of 

bases to be closed would strike at the heart of this machinery. 

Two aspects of the Act in-particular would be jeopardized by the 

exercise of judicial review. The first is the Act's elaborate and 

carefully balanced mechanisms for reconciling the interests of the 

Executive Branch and Congress, mechanisms that leave no room for 

judicial involvement. The second is the Act's rigorous insistence 

on expediting, rather than delaying, the closure of unnecessary 

bases. 

a. The 1990 Act, like its 1988 predecessor, breaks the pre- 

1988 impasse over domestic base closures through a comprehensive 

and carefully structured statutory compromise. The Act balances 

the interests of the Executive Branch and Congress by vesting the 

Secretary of Defense and the President with substantial authority 

over the selection of bases for closure and realignment, while 

creating elaborate mechanisms for Congressional oversight and 

involvement. See pp. 7-9, sum-a. This balancing process culmi- 

nates in the Act's provision for a joint Congressional resolution 

of disapproval. See Act SS 2904 (b) , 2908. By subjecting the 

President's base closure decision to Congressional approval or 

disapproval in its entirety, the joint resolution mechanism allows 

Congress to pass judgment on the base closure process as a whole 

while preventing a disappointed minority of legislators from 

defeating a consensus between the two branches. 

Allowing private parties to bring judicial challenges to the 

base closing process would interfere with this carefully structured 



mechanism in two basic ways. First, judicial intervention would 

disrupt the Act's careful balance between the Executive Branch and 

Congress. And second, permitting recourse to the courts would 

undermine the statutory role of Congress as arbiter of the base 

closure process. 

The D.C. Circuit addressed judicial review under a statute 

involving a similarly delicate balance between the Executive Branch 

and Congress in Armstronq v. Bush, 924 F.2d 282 (D.C. Cir. 1991). 

In Armstronq, the court held that the Presidential Records Act, 44 

U.S.C. SS 2201 & sea. (IIPRAm), precluded judicial review of the 

President's decision to dispose of certain documents. In a scheme 

quite similar to the joint resolution of disapproval in the present 

~ c t ,  the PRA required the President to notify the Archivist of the 

United States before destroying documents. The Archivist would 

then report to Congress, which could enact legislation to protect 

the specific documents if it chose. 

Although the legislative history of the PRA was unclear, the 

D.C. Circuit explained that the Act represented a careful political 

compromise between the desire to preserve Presidential records for 

later public access, and the separation of powers concern with 

interfering in the President's day-to-day business. 924 F.2d at 

290. The court concluded that "permitting judicial review of the 

president's compliance with the PRA would upset the intricate sta- - 
tutory scheme Congress carefully drafted to keep in equipoise 

important competing political and constitutional concerns." a. 
The court therefore held that the PRA impliedly precluded review 

under 5 U.S.C. S 701(a) (1). 



The joint resolution mechanism in the 1990 Act serves the same 

basic purpose: it gives Congress a specific review mechanism over 

Executive Branch decisions, but balances that power against other 

important interests. There is simply no room for judicial inter- 

vention in this statutory scheme. Here, as in Banzhaf v. Smith, 

737 F.2d 1167, 1169 (D.C. Cir. 1984), 

[tlhe lack of any authorization for * * * review at the 
behest of members of the public, when viewed in the 
context of * * * the explicit provision of congressional 
oversight as a mechanism to keep the [defendants] to 
[their] statutory duty, strongly suggests that Congress 
intended no review at the behest of the public. 

The Act plainly does not contemplate that a few legislators, 

whose efforts to keep a particular base open have been overwhelm- 

ingly defeated in Congress, can request federal courts to dictate 

a different result to the President and Congress. Instead, the Act 

provides a political and legislative remedy, designed to serve as 

the exclusive basis for reviewing the Department of Defense's 

actions and the Commissionls recommendations. 

In addition, the Act is designed to create a single "package" 

of base closures and realignments, to be approved or disapproved by 

Congress in its entirety. See SDecter, 971 F.2d at 959 (Alito, 

J.). If litigants can break up this package by contesting indivi- 

dual closures in the courts, one of the basic legal and political 

premises of the Act will be defeated. 

b. In addition to reflecting a careful balance of executive 

and legislative interests, the Act reflects Congressls recognition 

that "[elxpedited procedures * * * are essential to make the base 
closure process work. 1990 House Report at 384, reprinted in 1990 

U. S. C. C.A.N. at 3077 (emphasis added) . Congress thus framed the 
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~ c t  to llconsiderably enhance the ability of the Department of 

Defense to prom~tlv implement proposals for base closures and 

realignment." H.R. Conf. Rep. No. 923, lOlst Cong., 2d Sess. 707 

(1990) (t11990 Conference Report1'), reprinted in 1990 U.S.C.C.A.N. 

3110, 3259 (emphasis added). In particular, Congress established 

a rigid series of deadlines and time limits to expedite the base 

closure process. 

Under the Act, the Secretary of Defense was required to submit 

his closure recommendations to the Commission by April 15, 1991. 

Act S 2903(c). The Commission was then required to hold public 

meetings and deliberations, conduct necessary base visits and other 

information gathering, and submit its final report to the President 

by July 1, 1991, ten weeks later. Id. S 2903(d). The President, 

in turn, was required to make his decision within two weeks, by 

July 15, 1991. Id. S 2903. Finally, the Act allowed Congress 45 

days in which to disapprove the President's decision, under stream- 

lined procedures designed to eliminate ordinary legislative delays, 

after which time the decision would take effect automatically. Id. 

S 2904 (b) , 2908. 
Allowing private parties to drag the base closure process 

through a series of judicial challenges, with the protracted delays 

inherent in such litigation, would be directly antithetical to this 

expedited process. Indeed, the legislative history of the Act 

specifically recognizes the role of private litigation in the 

delays that had undermined pre-1988 base closure efforts. Among 

the reasons given by the Conference Report for "a new base closure 

processu was the fact that "under existing law," wclosures and 



realignments take a considerable period of time and involve numer- 

ous opportunities for challenges in court." Conference Report at 

705, reprinted in 1990 U.S.C.C.A.N. at 3257. Judicial review has 

been held to be precluded under other statutes where the statutory 

scheme placed a premium on speed. See, e.a., Morris v. Gressette, 

432 U.S. 491, 503-504 (1977); Lone Pine Steerina Comm. v. a, 777 
F.2d 882, 887 (3d Cir. 1985); Wheaton Industries v. EPA, 781 F.2d 

354, 356-57 (3d Cir. 1986). 

One provision of the Base Closure Act, in particular, confirms 

the critical importance of expedition and demonstrates Congressts 

ge-neral intent to preclude judicial review. As noted above (see 

p. 9, ~ u ~ r a ) ,  the Act expressly authorizes a very narrow class of 

NEPA suits directed at the implementation of base closures, rather 

than at the selection of bases for closing, but it imposes a strict 

60-day time limit on the filing of such suits. Act 5 2905(c)(2)- 

(3). Given this provision, it is striking that the Act contains no 

time limit for the kind of suit brought by the plaintiffs in this 

case, a suit that goes directly to the heart of the base closure 

process. Why would Congress impose an exceptionally short time 

limit on a class of suits that are not directed at the underlying 

selection of bases for closure, while imposing no time limit 

whatsoever on suits like this one that place the entire selection 

process in jeopardy? The answer is obvious: Consress never 

contemplated that the courts would entertain the kind of suit 

brouaht bv the plaintiffs, and therefore had no need to impose a 

time limit on such suits. See Specter, 971 F.2d at 960 n.16 



(Alito, J.) ("This seems a clear indication that no such suits were 

contemplated. ") . 
The majority in Specter acknowledged the Act's interest in 

speed and finality, and it further admitted that judicial interven- 

tion before Congress acted on the President's recommendation would 

fatally compromise this interest. See 971 F.2d at 945-46. But the 

majority assumed that this interest lapses once Congress has acted. 

See id. at 948. Nothing could be further from the truth. 

Even after Congress has acted, the Act places a continuing 

premium on expedition and finality -- as shown, for example, by the 
60-day time limit just discussed above. Moreover, the Act provides 

- for three successive biennial rounds of base closures (see p. 7, 

supra), and the finality of each round's decisions is vital to 

planning for the following round. The delay caused by litigation 

over the first round will necessarily interfere with subsequent 

rounds by creating uncertainty for the Department of Defense and 

the Commission over future base structure and capacity. It will 

also interfere with the steps necessary to carry out the first 

round itself, for those steps must be commenced long before clo- 

sures are finally effected. Finally, as a practical matter, the 

armed services make countless budgetary, scheduling, and personnel 

decisions in reliance on the finality of the base closures approved 

by the President and Congress, and post hoc judicial intervention 

that reopens the political branches* decisions will directly upset 

these decisions. In short, judicial review, regardless of when it 

is conducted, simply cannot be undertaken without jeopardizing the 

vital interest in speed and finality. 



2. The inferences drawn from the structure and policies of 

the Act are reinforced by the Act's legislative history. The Con- 

ference Report on the Act addresses the issue of judicial review in 

the following terms: 

[N]o final agency action occurs in the case of various 
actions required under the base closure process contained 
in this bill. These actions, therefore, would not be 
subject to the rulemaking and adjudication requirements 
[of the APA] and would not be subject to judicial review. 
Specific actions which would not be subject to judicial 
review include the issuance of a force structure plan 
* * * , the issuance of selection criteria * * * , the 
Secretary of Defense's recommendation of closures and 
realignments of military installations * * * , the 
decision of the President * * * , and the Secretary's 
actions to carry out the recommendations of the 
Commission * * * . 

1990 Conference Report at 706, reprinted in 1990 U.S.C.C.A.N. at 

The intent to renounce judicial review of the base closing 

process is manifest in this statement. See S~ecter, 971 F.2d at 

957 (Alito, J.) (''The passage does state quite clearly that there 

would be no APA review of key decisions in the base closing and 

realignment process * * * .It). And as a joint declaration of the 

House and Senate conferees responsible for the final terms of the 

Act, this statement "carr[ies] greater weightw than other forms of 

legislative history and "is entitled to great weight in analyzing 

Congressional intent,'' especially since the report itself was 

approved by both Houses. American Jewish Conaress v. Krews, 574 

F.2d 624, 629 n.36 (D.C. Cir. 1978) ; San Luis Obiswo Mothers for 

Peace v. m, 799 F.2d 1268, 1270 (9th Cir. 1986). 

The S~ecter majority concluded that ''[a] fair readingtt of the 

Committee Report merely revealed an intent to bar judicial review 



"to the extent that there is not yet 'final agency action1 to 

review." 971 F.2d at 949. It is certainly true that lack of 

finality was one of the concerns underlying the quoted passage, and 

to that extent, the legislative history reinforces our finality 

arguments in Part I, sums. But lack of finality cannot have been 

Congress's only concern. As the Third Circuit itself admitted, the 

Conference Report proclaims the nonreviewability of actions that 

"concededly do not f ite1 within the scope of finality concerns, such 

as the President's approval or disapproval of the Commissionls 

recommendation and the Secretary of Defense's actions to carry out 

the President's decision. S~ecter, 971 F.2d at 949. The Confer- 

ence Report therefore cannot be written off as merely a pronounce- 

ment on finality. 

Moreover, Congress subsequently reaffirmed the language of the 

1990 Conference Report regarding the unavailability of judicial 

review when, in November 1991, it enacted the National Defense 

Authorization Act for FY 1992-1993. See Pub. L. No. 102-190, 105 

Stat. 1290 (1991). The National Defense Authorization Act amended 

the 1990 Act in a variety of respects. See id. S 2821, 105 Stat. 

1544-46. However, it did not amend the 1990 Act to authorize judi- 

cial review of suits relating to the Act. To the contrary, the 

conference report stated that "[i]n recommending these amendments 

to the Base Closure and Realignment Act of 1990, the conferees re- 

affirm the view, expressed in the [Conference Report] accompanying 

the [I990 Act], that actions taken under the Act 'would not be 

subject to the rulemaking and adjudication requirements [of the 

~dministrative Procedure Act] and would not be subject to iudicial 



review.'" H.R. Conf. Rep. No. 311, 102d Cong., 1st Sess. 638 

(1991), reprinted in 1991 U.S.C.C.A.N. 1185 (emphasis added). 

The National Defense Authorization Act was passed three weeks 

after the district court in Swecter had dismissed that suit on non- 

reviewability grounds (see p. 15, suwra) , and the plaintiffs in 

Swecter had made Congress fully aware of the district court's 

decision in the interim. See, e.a., 137 Cong. Rec. S17153-70 

(daily ed. Nov. 20, 1991) (Sen. Specter). The fact that Congress 

amended the 1990 Act in other respects following the district 

court's decision in Swecter, but did not make any amendments 

relating to reviewability, is further confirmation that the 1990 

Act precludes judicial review of the present claims. See Block, 

467 U.S. at 349; cf. CFTC v. Schor, 478 U.S. 833, 846 (1986). 

C. The Procedural Nature of the Plaintiffsg Claims 
Reinforces the Case for Preclusion of Review 

The district court in this case, following the lead of the 

panel majority in Swecter, concluded that the Base Closure Act 

implicitly precludes judicial review of substantive challenges to 

base closure decisions, but does not preclude judicial review of 

procedural challenges arising from the Act's own procedural 

requirements. See App. 34-36, 40-43. But as we now show, the fact 

that the plaintiffs are pursuing '~procedural" claims does not 

justify the exercise of judicial review under the Act. To the 

contrary, the procedural character of the plaintiffs' claims 

actually reinforces, rather than undercuts, the case for preclusion 

of review. 

1. At the outset, we note that the language of the Conference 

Report discussing the unavailability of judicial review does not 
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draw any distinction between substantive and procedural challenges. 

As already noted, the report says that the actions involved in the 

base closure process llwould not be subject to judicial revieww -- 
period. More fundamentally, the attempted distinction between 

substantive and procedural litigation ignores the procedural nature 

of the obstacles to base closures prior to 1988 and the explicit 

steps taken by the 1988 and 1990 Acts to eliminate such procedural 

barriers. 

As explained above (see pp. 3-4, supra), the primary barriers 

to the closing of unneeded domestic military installations prior to 

1988 were procedural, not substantive. For present purposes, the 

most important of these barriers was the National Environmental 

Policy Act, which Congress explicitly made applicable to base 

closures in 1977. See 10 U.S.C. S 2687 (b) (2) (Supp. I 1977). As 

the Supreme Court has stressed, the obligations imposed on federal 

agencies by NEPA "are 'essentially pro~edural'~ ones. Strvckerls 

Bav ~eiahborhood Council v. Karlen, 444 U.S. 223, 227 (1980) 

(quoting Vermont Yankee Nuclear Power CO~D. V. NRDC, 435 U.S. 519, 

558 (1978) ) . "NEPA itself does not mandate particular results, but 
simply prescribes the necessary processu to be followed in con- 

sidering the environmental impact of agency actions. Robertson v. 

Methow Valley Citizens Council, 490 U.S. 332, 350 (1989). 

If Congress were concerned only with precluding substantive 

challenges to base closure decisions, it would have had no occasion 

to restrict NEPA actions, since NEPA suits address only the pro- 

cedures followed by an agency rather than the substantive validity 

of the agency's decision. But as pointed out above, the 1988 and 



1990 Acts restrict NEPA actions, and indeed foreclose them 

altogether, by explicitly exempting closure and realignment deci- 

sions from the requirements of NEPA. See pp. 5, 9, supra. 

The 1988 and 1990 Acts do not restrict the availability of 

NEPA actions out of a lack of concern for NEPA policies. To the 

contrary, the 1988 House and Senate conferees specifically endorsed 

"the NEPA goals of public disclosure and clear identification of 

potential adverse environmental impacts." 1988 Conference Report 

at 23, 1988 U.S.C.C.A.N. at 3403. Rather, NEPA actions were 

restricted out of a mrecogni[tion] that the National Environmental 

Policy Act has been used in some cases to delay and ultimately 

frustrate base closures * * * . I' - Id. In short, Congress 

recognized that procedural challenges under NEPA could have the 

substantive effect of impeding or defeating base closures 

altogether, and Congress acted to foreclose this threat. 

precisely the same kind of threat is presented by the plain- 

tiffs' procedural claims in this case. Even if litigants challenge 

the decision to close a military installation solely on procedural 

grounds under the Act, the lesson drawn by Congress from NEPA is 

that procedural litigation can be as effective as substantive liti- 

gation in obstructing the base closure process. If the plaintiffs 

can maintain the present suit simply by casting their objections in 

procedural terms, they can accomplish precisely what the 1990 Act 

and its 1988 predecessor were intended to prevent -- the perpetua- 
tion of the base closure impasse through the erection of procedural 

barriers. Thus, the procedural character of the plaintiffs1 claims 



in no way diminishes the correctness of the district court's 

decision. 

The majority opinion in S~ecter dismissed the Base Closure 

Act Is treatment of NEPA claims as ambiguous, on the theory that the 

Act's explicit disallowance of NEPA suits might just as easily 

imply Congressional acceptance, rather than disapproval, of other 

types of procedural claims under the Act. 971 F.2d at 948. This 

reasoning ignores the special role of NEPA suits in the pre-Act 

stalemate over base closures. As explained above, NEPA suits were 

the primary litigation tool for impeding base closures, and Con- 

gress had explicitly subjected base closure decisions to NEPA in 

1977 (see p. 4, supra). It therefore was incumbent on Congress to 

deal explicitly with NEPA claims when it enacted the Act. Congress 

faced no similar history of non-NEPA litigation over base closures, 

and hence had no need to be similarly explicit about such litiga- 

tion. Indeed, non-NEPA suits based on the Base Closure Act's 

immediate predecessor, the 1988 Act, had already been held to be 

nonreviewable (see p. 6, su~ra) , so Congress had good reason to 

believe that an explicit prohibition on judicial review of non-NEPA 

claims arising under the Base Closure Act was unnecessary. 

2. In an effort to justify its substantive/procedural 

distinction, the Specter majority emphasized the procedural 

requirements contained in the Base Closure Act. The majority 

started from the premise that Congress meant to ensure the 

procedural integrity of the base closure process, and inferred that 

judicial review must be available to vindicate that goal. The 

premise is correct, but the inference is a non seauitur. 



It is unquestionably true that when Congress framed the terms 

of the 1990 Act, one of its major concerns was to ensure the use of 

fair and unbiased procedures in identifying unneeded domestic mili- 

tary bases. But it simply does not follow that Congress meant for 

private parties to be able to resort to judicial proceedings to 

enforce these procedures. This is not a conventional case in which . 
judicial review is the only possible mechanism for overseeing the 

procedural integrity of agency action. Instead, relief is avail- 

able from Congress, which is empowered under the Act to disapprove 

the President's decision for any reasons, includins ~rocedural 

ones. The structure of the Act makes manifest that recourse for - 
errors by the Executive Branch, including procedural errors, lies 

with Congress rather than with the courts. 

It can hardly be claimed that Congress lacks the institutional 

capacity to review and act on procedural objections. The Act 

allows Congress 45 legislative days to deliberate over the Presi- 

dent's closure decision, during which time both Houses of Congress 

can -- and in this case, did -- hold hearings, take testimony, and 
examine witnesses. There is no reason why Congress could not 

address procedural issues during these hearings and the ensuing 

floor debates. Indeed, during the deliberations over the proposed 

joint resolution of disapproval in July 1991, Representative Snowe 

took to the floor of the House to air procedural and other objec- 

tions to the selection of Loring (see pp. 10-11, su~ra). One can 

only assume that she did so because she thought that the House was 

capable of acting on those objections. 



D. ~udicial ~emedies for the Plaintiffs' Procedural 
Challenges Would Fatally Compromise the Act's Policies 

The S~ectey majority, in a portion of its decision adopted by 

the district court in this case, declined to resolve questions 

about the appropriate remedy for procedural violations of the Act: 

[A] finding [that the Act has been violated] * * * will 
not necessarily mandate judicial relief. Whether or not 
a violation receives a remedy is something that a court 
must determine through an exercise of discretion based on 
the character of the violation and all of the surrounding 
circumstances. Thus, judicial review does not mean that 
any technical defalcation will invalidate the package and 
require that the process be repeated from square one. 
* * * Accordingly, it is unwise to speculate about the 
appropriate form of a remedy without knowing the charac- 
ter of and circumstances surrounding the violation. (971 
F.2d at 950 & n.13.1 

It will not do, however, to wave aside the remedial issues in 

this fashion. For a variety of reasons, the procedural claims now 

being pursued by the plaintiffs cannot be meaningfully redressed 

without fatally compromising the underlying policies of the ~ c t .  

The remedial problems that will arise if judicial review is allowed 

to go forward offer further support for the conclusion that 

judicial review is precluded by the Act itself. 

The S~ecter majority reasoned that "any remedy * * * would be 
limited to requiring further process in accordance with the pro- 

visions of the Act." 971 F.2d at 950 n.13. In practical terms, 

there are only two forms that this "further processn could take. 

First, the court might direct the Secretary of Defense and the Com- 

mission to reconsider the recommendation to close Loring, employing 

llproperw procedures, without reconsidering any of their other 

recommendations. Second, the court might direct the Secretary and 



the Commission to reconsider the entire package of base closure and 

realignment recommendations, including but not limited to Loring. 

The first of these two options (reconsidering Loring on a 

freestanding basis) is fundamentally inconsistent with the Act's 

- policy of creating a unified package of base closures and realign- 

ments, to be accepted or rejected in toto. Act §§ 2903(e), 2908; - 
see p. 36, sums. Such a result not only undermines the political 

objective of developing consensus on a unified list of bases to 

close, but also threatens the military assumptions underlying the 

decision. The commission does not select each base for closure in 

a vacuum, but develops a single package of recommended closures 

based on a unified view of the national force structure. Thus, the 

decision to close or keep open other bases may have depended in 

part on the decision to close Loring, and a judicial rescission of 

that determination could upset the assumptions underlying any 

number of decisions on other bases. 

The second option (ordering the reconsideration of the entire 

package of recommendations) would be equally antithetical to the 

Act's policies, albeit for different reasons. The Act's insistence 

on expedition (see pp. 36-38, supra) could not possibly survive if 

the entire process of selecting bases had to be repeated months or 

years after it originally was brought to a conclusion. The damage 

would be particularly grave if the court sought to enjoin the 

carrying out of the President's original base closure decision 

during the pendency of the reconsideration process. 

The idea of ltremandingn Loring to the Commission, either by 

itself or in conjunction with the other bases, also ignores the 



unique provisions governing the operation of the Commission. The 

Commission does not sit in continuous session over the life of the 

Base Closure Act, but instead convenes only during the three years 

(1991, 1993, and 1995) in which the Secretary of Defense prepares 
- 

his base closure recommendations. Act S 2902 (e) (1) . During the 

intervening years, the Commission effectively goes out of exis- - 
tence. The terms of the Commissioners (other than the chairman) 

expire at the end of the legislative session in which they were 

appointed. Id. S 2902 (d) (1). 

As a practical matter, therefore, there are extended periods 

(a year or more) when there essentially is no Commission to which 

base closure recommendations can be remanded. And each time the 

Commission reconvenes, it effectively constitutes a new Commission, 

with a new and strictly limited statutory mandate -- to consider 
the recommendations of the Secretary of Defense for the current 

round of base closures, not to reconsider recommendations from a 

prior round. There is simply no room in this statutory scheme for 

the kind of conventional administrative remand apparently contem- 

plated by the Third Circuit in S~ecter and by the plaintiffs in 

this case. 

The gravest remedial problem, however, does not involve the 

deliberations of the Commission, but what happens after those 

deliberations. It is critical to remember that the Commission does 

not itself decide which bases to close and realign; it merely for- 

wards recommendations to the President, whose decision is then 

subject to further consideration by Congress. Thus, a "remandN to 

the Commission would be meaningless unless the court also undertook 



to compel the President and Congress to repeat their previous 

deliberations on the basis of the Commissionls new report. 

For obvious reasons, such a HremedyM cannot be made available. 

Elementary separation-of-powers principles, as well as the APA1s 

limitation of judicial review to the acts of llagencies, would pre- 

clude a court from compelling the President and Congress to recon- 

sider their previous decisions concerning Loring and the other 

bases selected for closure and realignment. If the plaintiffs had 

named the President and Congress as defendants, and sought this 

kind of relief directly against them, it is inconceivable that a 

court would have entertained such a demand. Yet the plaintiffs 

effectively are asking for the same relief, albeit in a more 

indirect fashion, in this case. The Base Closure Act cannot 

possibly be interpreted to allow such a result. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court 

should be affirmed. 

Respectfully submitted, 

STUART M. GERSON 
Actina Attorney General 
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!nrted Stnccs Court of Appeda 
'or thc First Circuit 
70.92-2427 
V I L L M  S. COHEN. J 3 '  AL., Plaintiffs, ..\ppcllanu, 

IONXtD RICE, SECRETARY OF TtEE AIR FORCE. ET AL., Defcndan~,  AppeiIccs. 

, $PEAL FROM THE UNITED STATES DISWCT COURT FOR THE DISTRICT OF LMAINE 

Hon- Mocton A. Brody, U.S. District Judge) 
Before: Boudin, Circuit Judge: Campbeli, Senior Circuit Judge; and Stahl. Circmt Judge. 
Scvcrin M, Bclivcau, with whom h R Robinson, Joseph G. Don;lhue, and PRO, Flaherty, Relivesu & Pachjoa. 

vcre on brief for appellants. 
Jacob M. Lewis, with whom Stuart M. Gerson. Acting httorncy General. Richard S. Cohcn. United Stam 

Lttorncy, Douglas N. Lcncr, Unitcd Statcs hnorney and Scon R. Mclnwsh, UnikJ SUfes Amrncy, wcrc on brief 
or appalIea. 

STrUIL, C h i t  Judgz. This is an action to enjoin the Department of Defense from carrying out the President's 
lecision to close Loring Air Force Base ("Loring") in Limestone, Mainc. Plamtlffs.1 s c c b g  refief under the 
idministrative Pmcedurr: Act ("APA"), 5 U.S.C. 701 et sq., allege rhat defendants S e c r m q  of kfense, 
iccrcuy of thc '4.h Force, drld  Base Closun and Rdignmcnt  Csrnmission ("thc Cornmission") violated 
~roccdunl and substantive requirements of the Defense Base Closurc and Relignrnent Act of I990 ("the 1990 
kt") .  Pub. L. No. t01-5 10.2901- I I ,  104 S t a t  1808- 19 (codified at 10 U.S,C. 2687). In dismjxs~ng many of Ihe 
~Iantiffs' claims in May 1992, ihe district court ruled that the I990 Act preciudcs judicral review of subst3ntivc 
:h;iUengts to bast closure decisions. See Cohen v. Rice, 800 F. Supp. 999 (D. Me. 1992) ("Cohen i"). In 
September of 1992, Lhe district court p t e d  defendants' motion for summary judgment on the tcmaining claimS on 
!?e basis of the Suprcmc Court's intervening decision in Franktin v. Martaachusens, t 12 S. Ct. 2767 (1992). S a  

. lahen v. Ria. 800 F. Supp. 1006 (D. Me. 1992) ("Cohcn II"). Plajntiffa' timely appeal focuses on the district 
:ourt's application of Franklin to this w e .  After crucrul review of the decision below, the 1990 Act, and the Court's 
~ronaoncernenu in Fnnklin, we affirm the judgment of the district court. As this cat is apparently the first at the 
ippellate level to mesh the 1990 Acc wich the recent dictates of Franklin2 we bcgb with an ovmiew of t&c 1990 
qct md ics prcdtctssors, and then focus on (he specifics of the r n m r  ac &md. 

I 

me 1990 Act 
The 1990 Act is the latest anempt by Cong~cls to ~sgularc the proctss by which domestic military bases arc 

:lased or reaiigaed. ~ o u g h o u t  the 19609 and 5 9709, the Executive Brmch smmpctd to reduce d i t q  
:xpcndimres by closing or r e d i v i n g  r n i l i ~ y  b e e .  See Defence B w  C o a u n  and Rdigzment  C~mmission. . 
kpor t  to the PresidenL ("Comrmsslon Report") at I- 1 (199 I) .  Oftn, howcver, these 

3ctempts were opposed by members of Congress, who f e d  the economic impact on drcir constimcnts. and who 
;uspacted chc influence of poiirical moovauon in the Executive's decisions. Id. 

Ln 1977, Congress paqsed Icgisiation p n h n g  the Sexretar, of Defense :he :wlc.'er t o  unilaterally close p;lrciculx 
mes, buc oaly after ( 1 )  noufying the ,k-med Semca Commiaecs of the Senate and House of Re esentatives of 
2 3 ~  selected bases: (2) submitting to the cornmitrees his evaluation of thc economa. environrntnmy. budgetary and 
iaacegic consequences of the closings; and ( 3 )  deftning action for ar leat 60 days. dunng which time Congress 
:odd legislate s hnlt to che closures. See 10 U.S.C 26876) (Supp. IV 1980). In addition. t h e  proposed clmtlrts had 
:o compiy with the ~zquiFemen@ of the Naaonal Enwonmenf.4 Poiicy A a  of I969 ("Xf -4"). Id. Whilc the 1977 
:egislation imposed few suhqtantivc resmc5ons on the Exccutivc Bmch's  authority to close bases, Lhe procedural 
requirerncnts--most notnbly the mandate to compiy with NEPA- .made such action diffcult. See Commission 
Ziepon at 1 - 1: s te  also H.R. Conf. Rep. No. 107 1. 100th Cong., 2.d Scss. 23 ( I  988). repnnrcd in 1988 U.S.C.CAN. 
3395.3403 ("(t)ht conferees recognize rhat (NEPA) has bccn used in some cxeu to delay 2nd ultimately frustrate 
Sast cfosurcs . . . ."). 



Coo css next tackled the basc closure isul~e in 1988 by cnacnng the Defense Authoriza~on Amcndmenrs an& 
\ase C ? osure and Rcalignmenc Act ("the 1988 Act"). Pub. L. No. 100-526. 201-209. 102 SUL 2623. 2627-34 
1988). The 1988 Act replaced the Secretary of Defense's decigian-making power with that of an independent 
ommission, which was granted the power to recommend bases for cIosure or realignment. 1988 Act 201, 203(b)(I)- 
2). 103, Stat. at 2627-28. The commission presented i t .  recommendations to the Secretarv, who had the power to 

ppmve or disapprove the entire group of recommcndations. Id. 20 L ( 1 )-(2), 202(3), 102 Stzlt 2627. If the Secretary 
pproved the conmjssion's recommendations. Congress was pven  45 days to ovemde the Secmtarjr by passing a 
~int~soluci~n.Id.202(b),208. 102Star.2627,2632-34. Pindly,inrcsponseto~cprimdjficulCia, thc 1988Act . 

xplicitly exempkd the Secrelllry and commissioo's base c!osure decisioos From the requirements of h'EPA. Id 
i ;04(c)(l), 102 Stat. 2630. 

Although thc newer processes of thc 1988 Act led to closure or realignment of 145 domestic militaq bases, it 
vaa not enacted as a permaneat mechanism, but was instead a one- rime exception to the p d u r c s  set forth in the 
477 legislation. See Spcctcr, 97 I F.2d at 939. Thus. the Dcfcn.sc Secretary's J a n u q  1990 base dosure propadft 
vcrc governed by the 1977 rules. Id Mcrnbcrs of Congress expressed concern over tbe "coasidcnble period of time 
.xi. , . nummus opportunities for challenges in court()" presented by the 1977 ptocedures, and noted that the 
; c h . c u r y J s  list of bases for study "raised suspicions about the intcg~ity of thc basc cfosurc sclcction proccss." I1.R 
lonf. Rep. No. 923, lOlst Corlg., 2nd Sess. 705 (1990), reprinted in 1990 U.S.C.C.,-S.N. 2931,3257. 

Congress, in enacting the 1990 Act, clttrmptcd to incorporafc the p r d u r w  of thc 1988 Act, without the 
lbstacles of prior legislsuon. See H.R. Rep. No. 665, lOIst Con& 2d Sess. 342 (l?WJ, repnntd  in 1990 
J.S.C.C.A.N. 2931,3068 ("a new base closure p m e a  wiIl wc be cndible unless che 1986 base cfosm process 
crnains inviaiate"). The 1990 Act envisioned thrtc rounds of basc closures. in 1991. 1993. and 1995. and provided 
br the establishment of m independent Commission to meet in each of hose years. [990 Act 2902(a), [e), 104 S U ,  
808 (1990). The Act rcquirtd the Secretary of Defense to provide Congrcss and rhe Comrninsion with a six-year 

I 'orce structure plan that assessed nauond secur i ty  threats and the force structure n e n x t i s q  to meet such * h a t s .  Id. 
1903!a)(I)-(3). 104 Stat. 1810 (1990). The Secretiq was also r e q u i d  to formulate critena far use in identifying 
JaSa for closure or realignment The criteria had to be published in the Federal R e ~ s t e r  for public notice and 
:urnrncnC and submitted LO Congress which had the power to e v d u t c  and disapprove rhcm. Id. 2903(b), 104 Stat. 
1810-1 1.3 
For the 1991 cycic. the Act required the Secrctay to recommend base closurcs rtnd realignments to the 

3ommission by April 15. I99  I ,  based on the force smcnrrc plan and f ind  criteria Id 3903(c)(l). 1 0 4  Stat. 181 1. 
fie Act charges the Cornmiasion with reviewing the Secretary's rtcommtndarions, holding public hearings, and 
inparing a nport for the President containing its asnccqrnenr nf the Secretary's p r n p d ~  and ib own 
ecornmendations. Id. 2903(d)( i)-(2)(A), 104 Stat 18 1 1. The Act aflows the Commission to change any of thc 
iccrctap's rccornmendations if they "deviatto stllbstantially" from the force smaure plan and final criteria Id 
!!?03(d)(2)(B), 104 Stat. 18 1 1 - 12. However, is iM npon to the President, the Cornmission must explain my 

4 fepararre from he Sccntary's nxommendatioos. Id 2903(dX3). !04 Stat 18 12. The S c c r r q  muvr make availabic 
3 the Comptroller General a11 information used in making the initial tecommenciaticns. The Cornpuotlcr General 
3ust report on the Secr#ary's hcommendadons and stleaion process ao the Commssion and Congress. and may, 
o tbe extent requested. assist the Commission. Id. 2903(c)(4), (d)(5), 104 StaL 18 1 1 - 12. 

Once the Commission completes its report. the Act rguirzs th3c it bc r m s m i t t E d  to the hwidcnt  who may 
ipprove or disapprove the Commission's rccurnmendations, a d  hen must relace his decision to the Commission . 
a d  Congrw. Id 2903(cj(I)-(3). 104 Stat I8 12, If tht President disappmvej the Commiseioa's rccammendjtions, 
n whole or i n  part. be returns &em to the Commission, which must then reconsider its prior recommendations and 
::,bmit 3 revised list to the Reside& Id. 2903(e)(3), 104 Sut 18 12. If the President does nor rtppmve the revision, 
xid thereby does not submit any rccommendations to Congrcss, the h e  closure process for that y e s  is krminated. 
'd. 3;903(e)(5). If, howcvcr, thc Prcaidcnt approvcs tllc Cumrdusiun's rcwmmcn&aons. or i5 revised version, 
Zongreqs ;?as 45 days to pass a Joint reslution disapproving the Commission's recornmend3rions in their entirety. 
id. 2908,104 Stat. 1816 18. If 3 disapproval resolution is enacted the Secretary mav not close the bases approved 
'cr siosurc by h e  President. Id. 2904@), 104 Stat. 1813. Kf Congress d-8 n d  pass such a xrsolution. the Act calls 
'3r the Secretary to close or real ign all bases so recommended by the Commission and q p r o v d  by the President 
:d. 2904(a). 104 Stat 1812-13. 

Ihc Loring Dccision 
In April 1991, the Secn~tYy issued his list of recommended domestic base cfosures and d g n m c n t s .  Scc 56 

r'td Rcg. 15 184 (April IS. 1991). dJLmoog the 72 militaq installations on rhc list were 20 Air Forcc bsscs. bring 
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4s scheduled for closure. Id. at 15252. Pursuant to the Acf the Commission then conducted its ~ a l y s i s  and review 
~f the Secretary'q rccornmendationa. Tne Commission conducted public hearings, ~t which it heard testimony from 
Icpartment of Defense officials, legislators, and other experts. Commission Report st 4-1. (G-I)-(G-2). 
:ommissioncrs also visited many of the affected bases, including Loring. Id. at 4- 1. H-1. The Commission's staff 
cv icwcd the military scrviccs' mcthodologcs UJ data uscd to dcvclop thcir rccommcn&tion~. Id. [n addition, the 
;enera1 Accounting Office ("GAO") issued 3 report on the S e c r e q ' s  recommendation and fonvarded it to tbc . 
~onunission, while also assisting the Commission in obtaining, verifying and reviewing data. 16 at (3-I)-(?-?). In 
he end. the Commission recommended that one of the Air Forcc bases targeted t i r  closure by thc Secretary remain 
)pen. but the Commission c o n c m d  in the recommendation that Loring be closed. 13. at (5-3 I)+S 45). 
On July 10. 1991. Pmidcnt Bush appmvcd the recommcnd3tions of the Commissioo. including the closure of 

coring. See Cohcn I, 300 F. Supp. at 1002: Cohen II, SO0 F. Supp. ac 1008. On July 30. 1991, pursuant to section 
1908 af the I990 Act the House considered a nsolution. proposed by plaintiff Rcp. Snowe, to disapprove the 
~ornmission's recommen&iioaa. Id. Three Commissioners. Air Force ofticiain. and mcnbem of h e  affkctcd 
,ommuniries testdied at the hearings. 137 Cong. Rec. H6006 (daily cd. July 31, 1991). During the course ofdebak, 
ttprcscntative Snowe urged the Houat to block Loriog's closure, alleging 3 variety of procedural cmrs on thc part 
IC thc Cornmiusion. Id.. at H60 12-H6020. Thc Housc rcjcctcd tllc propused Jidapprvval resolution by a v o ~ c  of 364 
o 60, thus requiring thc Secretary to proceed with the 1991 closurcs and rcaliguments. Id. 31 H6039. 

'nor Pmcedings 
Plaintiffs filed the instant suit in December 1991, alleging in Count I that the Arr Force failed to adhen to the 

brcc structure plan and "deviated substaotially" fmm the published base closure criteria: failed to fairly apply the 
.election criteria: impropcriy considered an unapproved selectioa criterion; acted "arbitnrily and wpriciously" in 
ipplying the selection critcna to Loring aad a rivd base; and failed to supply all re!evwt informmian to fhc GAO 

4 md Congress. Count IX made many of the same allcgadona against the Commission. m d  dao dlcged 3 failure to 
:omply with the 1990 Act's public hearing requirement. 

In February 1992. the defendants moved to dismiss the suic essentially on thc that tbc 1990 Act implicitly 
:rccluded judicial review. Coilen 1,300 F. Supp. ac 1005. With respect to Count 1. rhc discricr coun dlsmlssed all 
:lairna awnst the Air Force and Secretary, except those containing aiIegations that the Stcnfary failed to transmit 
o the GAO, Congress and the Commission all of the information used in preparing his rccommcndations, thc 
I990 Act requires. Id The court ruled that the remainder of piaintiffs' challenges w e n  not judicially reviewable 
=awe they would require the court to "reevaluate the basis for the Secretaries' dwision to close Loring. . . ." 
itlying on Spccttr. the court held that such review was precluded by the Act, which "decided to put these questioos 
o rest and guaranty the integrity of the process not through judicial review, bur through mvicw by two M c s  far 
norc suited to the task: Lhc Commission and the GAG." fd at 1005 (quoting Specter, 971 F.2d at 951). The dil~ttict 
:oun dao dismissed most of tbc claims asainst rhc Cornmission m3dt in Count LI, for csscntially tfic samc -00s. 

i Id. at 'r006. Only the charge that a e  Commission fail& to hold public hearings, in viotation of sec3on 2903(d)(1) of 
,k 1990 Act, was left standing. Id. 

Subsequent to Cohcn I, Ehc Suprcmc: Caurt, in Fljaklin, exprcsscd its interpretation of revitwablc a m  d o n  
mder the MA. The district couq relying on Fraakiin, ,~noced defdrmts' motion for .summay judgmcnt on bK 
emaining aspects of the case. Set Cohcn II. This app-l followed. R e f m  delving inin Franklin and ifs appliahility 
 erei in, we briefly outline the stricturn of the APA. 

The hdministmtive Procedure Act 
The .*A sets fonh thc proctdurts by which fedetal agencies arc held accountable to the public md thcir d o n s  

nade subject to judicial rev~ew. FranWin, 112 S. Ct at 2773. Pursumt to the M A ,  3 court may set aside my agency 
irrion found to bc arbitrary. capricious, an abuse of discretion, or con- to apptiubfc legal or procedural 
-quiremcnt. 5 U.S.C. 706(2). Such review. however, is only available "'to the extent that . . . ~ t ; l ~ t c s  (do not) 
?reciude judicial review' and the agency action 'is (not) committed to aagtncv discmon by law.' " Cokn 800 F. 
Supp. 3t 1009 [quoting 5 U.S.C. 7Ol(a)). Fmally, and perhaps mast importantly, rhc M ,4  authorizes judicial review 
2nly of "final agency action for which there is no other adequate remedy in a c m "  5 U.S.C. 704 (emphasis 
M). At the h w  nf ths iastant dispute is  whether the action6 r n  ined of atc "find actions" within the 
meaning of thc M A .  In Fnoklin. tk Court addrcsscd chis critical I%. We mrn now a h e  Court's opmion. ) 
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thereas F r a n h .  according to plaintiffs, proscribes only chalknges to an agcncy's substantive decisions. As an 
l iti l l  matter. we note that Franklin makes no such Liistinction. In my event we view it as a distinction without legal 
rffcrence. A3 previously noud. FranWio's finality demminntion cx~lorcd whether an agency action h a  a 
'sufficiently d~rect and immcdiatc" impact Here, if the  commission'^ report to the Rwident is not a "find 
crion," rhcn thc techniques u c d  by thc Commission to create the repon which mz even more peLimiDary to the 
inal decision, cannot themselves be "final agency actions." In sum, whether the complaints arc styled as 
rocedural or substantive, our answer to the "core question" of finality remains the same. Thc judgment of the 
iauic& court is therefore afl5med.S a 

' Fontnnte 1. PlaintfPPs are: United States Senaton William S. Cohen and George J. Mitchell; Malne 
Avernor John R Maernan, Jr.; United States Represtntative Olympia J. Snowe: the towna of Limestone, - 
ishland, CasweU, Fort Fairfield, ,Mars Hill, New Sweden and Van Buren, and the dtia o t  Caribou, and 
m q u e  Isie, 311 of which sre munici alides of the State of Maine; Aroostmk County. a poBtical subdlvldon 
,f the State of &Mne; Save Lorlng P ommittee, an organization of Individuai and corporate citizens residing* 
n the plaintift' towns and cities, and Committee Chairman Paul D. Raines; and American Federation of 
hvernment Employees ("AFGE") LAJOBI U u i o ~ ~  CIlapter 42943, the cxdudve  bar@ning representative for 
~pproximatdy 492 bring employees and Chapter President Alan Mulherin 

1 

Footnote 2. One other appellate court has addressed the issue we Lace today, deddhg, at least pardafly, Ln 
avor of judicial review. See Specter v. Garrett, 971 F.2d 936 (3d Clr. 1992). The district court, in Inct, Aid. 
ln Specter in rr~ling on defendantsy motion to dfrrmiss. Subsequently, however, foiiowin~ the issuance of 
7mkiin, the Court granted the government's petition for certiorari in Specter, vacated the judgment 
hereln, and remanded the case to the Third Circuit lor reconsideration In l ' e t  of Fraaklin See O'Keele v. 
ipecter, 113 S .  Ct. 155 (1992). 

Footnote 3. On February 15,1991, the Department of Defense published eight proposed flnd crlterja 
;overning base closure and realignment 56 F e d .  Reg. 6374. The criteria were subject to Congre4onal review 
~nt i l  March 15,1991, and became fmd on that date. 1990 Act 2903@)(2). T h e  criteria are reported as 
roUows: In selectina military instdations for closure or realignment, the Department of Defense, giving 
priodty consideration to militmy value (the first four criteria below), WU consider: 
.mlitaly value 

1, The current uld future mission requlmments and tmp~ct  nn operational madines of the Department of 
Defense's total to-. 

2. The availability and condition of land, facilities and a~~ochted air space at bdh the existing and 
ptenff sl d v l n g  locadom. 

2 3. The ability to a c r o d t e  contlagency, moblllzatfon and tuture total f o e  rrquimmenb at both the 
&stin and potcndal d v f  IocsClona. Ik 1. he coat aad manpower pllcations. 

Return on I n v e c n t  
"th, 

5- Tbc extent and tfrning of pdendal cast snd savings. indudlng the number of years, beginning with tbe 
date of completion of the closure or realignment, for the saviags to exceed tbe cost 
Imp- 

6. Thc c e o n d c  impact on communit!ee. 
7. The ability of both the existing and potential rvcelving comnruaides' infrastrocture to support forces. 

missions and personnel. 
3. The environmental impact, 56 Fed. Reg. 6374-02 web. 15,1991). 

Footnote 4. Here, pIalnUKs have expressly conceded that they are not attecMng the achm of the 
President Thw, we focus our discuston on Franklin's assessment of the Secretary of Commerce's actim. 

Footnote S. Because we have based orrr dedcinn an Ft.anldln'9 finality analysis, we need not sddrcss 
whether the 1990 Act, by its own terms, precludes judicial review. 



..I 

< CONFIRMATION REPORT > 

I: RECEIVE 3 

NO. DATE TIME OESTIMTION PG. WRATION MODE RESULT 

2889 5-05 10:33 7 0'06'85" M3RM.E OK 

7 0'06'85' 



Document Separator 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-16 .>'-b * 
202-653-0823 %'o.cj'-? J JIM CO,TER, CHAIRMAN 

COMMISSIONERS: 0 ,;?, 131 w ~ u ~ ~ ~  L. 
HOWARD H. CALUWAY 

June 29, 1991 

GEN. DUANE H. CASSIDY, USAF (RET) 
ARTHUR LEVITT, JR. 
JAMES SMITH 11, P.E. 
ROBERT D. STUART. JR. 

The Honorable George Mitchell 
United States Senate 
Washington, D.C. 20510 

Dear Senator Mitchell: 

As I stated in my June 25, 1991, letter, I forwarded the 
information you provided to the Commission's Department of 
Research and Analysis. Your concerns about the information used 
by the i om mission staff at the June 13, 1991 hearings are fully 
noted. During our previous hearings, the information provided by 
the staff reflected what they had been able to develop up to that 
time. In several instances, the data was interim. The staff has 
and will continue to evaluate the Department of Defense (DOD) 
data until the final decisions are made. The attachment is 
provided in response to your specific concerns. 

Once again I thank you for your interest and assistance in 
assuring that the information used for making decisions about the 
bases is adequate, accurate, and fully evaluated. 

,;'JIG COURTER 



ATTACHMENT 

RESEARCH AND ANALYSIS 

RESPONSE TO MAINE DELEGATION 

ATTACHMENT 

CAPACITIES 

Runwavs 

The primary sources of data used by the Air Force during its 
deliberations was the Air Force Base Closure Report Back-Up Data, 
Flying Category/Strategic Subcategory (Back-up) which contains 
responses to the facilities questionnaire and the Strategic Air 
Command's addendum to the Backup. In the Back-up book, Loring 
officials stated that it had a unique feature--two PLS runways. 
Plattsburgh did not list this as a unique feature. However, 
eight bases have PLS runways in addition to their operational 
runway. Two have received funding to upgrade their parallel 
taxiways to PLS runways--Griffiss and Loring. Six bases, 
Carswell, Fairchild, Grand Forks, ~inot, Plattsburgh, and K.I. 
Sawyer AFBs already had the capability to use their parallel 
taxiway as a PLS runway. 

Ramp space 

Air Force backup documentation records contain two amounts for 
square yards of ramp space. The amounts were taken from the 
Back-Up Data Report and the addendum. The addendum states that 
there are 1,185,996 square yards of ramp space which was taken 
from the September 30, 1989 Annual Real Property Report. In that 
report the base submitted the ramp space for two facilities in 
square feet, but the computer read the data as square yards. In 
the September 30, 1990 report, the Air Force corrected this 
error. The correct number is 331,477 square yards. In addition, 
the Commission staff made a rough calculation of the ramp space 
at Loring and found that it was about 350,000 square yards. 

Weapons storase 

The Air Force's Civil Engineering Programs office provided data 
that verified that the property records should show that Loring 
Air Force Base should have 12,580,338 NEW. Whether the 
ammunition storage facility has this capacity or the 10,247,882 
NEW, the capacity far exceeds current or projected requirements. 

Fuel storase 

In our presentation on June 13, the staff stated that Loring had 
9.2 million gallons of on-base fuel storage while Plattsburgh had 
3.6 million gallons. However, both Loring and Plattsburgh have 
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off-base storage. Loringfs is 43.5 million gallons located at 
Searsport, Maine, about 200 miles away. Plattsburghfs off-base 
storage is 31.5 million gallons at leased space about 18 miles 
away. In either case, both bases have more than enough capacity 
to meet current and future missions. 

Mobilization facility 

Although Plattsburgh AFB did not state that they had a 
mobilization facility, real property records show and base 
officials confirm that the base does have a mobilization 
facility. 

COST TO UPGRADE FACILITIES 

At the June 13 hearings, the staff presented data on the cost to 
upgrade facilities. This data has been further revised as shown 
in the table below. Aviation maintenance upgrade costs were 
increased from $9.73 to $43 million because the Air Force 
overlooked a page of data on some space that needed to be 
upgraded. The costs for base housing was reduced because the 
community information correctly highlighted an error in the Air 
Force data, specifically 3 or 4 dorm buildings should not have 
been included. The cost for roads and grounds was reduced when 
the Air Force gave the base credit for paving some of the main 
roads. However, the base did not include costs of paving the 
parking lots and installing curbing and drainage systems. 
Figures provided by the base represented only operation and 
maintenance funds, no military construction. 

In the revised cost we gave Loring credit for military 
construction projects underway and gave them full credit for 
disputed Condition Code 1 facilities. However, even with these 
revisions, Loring's base facilities cost rating is still Red. We 
did not make this analysis or adjust the cost estimates for the 
other bases. 

Air Force Data 
community Oriainal Revised R & A  

Communications $ .28 
Aviation Main 9.73 
POL Storage .59 
Ammo Storage .18 
Administration 2.11 
Troop Hou/~ining .86 
Utilities 11.18 
Roads and Grounds 1.08 

Total $26.01 $119.17 $144.81 $122.55 
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COST TO UPGRADE MEDICAL FACILITIES 

In your letter you questioned the difference between the base's 
answers to the questionnaire and the data submitted to the Base 
Closure Executive Group for costs to upgrade medical facilities. 
The data you provided recognized that Loring had received a Green 
rating for the Medical ~acilities Sub-subelement, but you 
questioned why six other bases had the data for the cost of 
upgrading medical facilities changed when it was submitted to the 
Base Closure ~xecutive Group. 

According to Air Force Civil ~ngineering officials, the base 
figures were reduced for the six bases because the original base 
estimates included the adding of capabilities to the medical 
facilities rather than what the cost would be for bringing them 
up to Condition Code 1. 

Base Project 
Base 

estimate BCEG 

Barksdale Upgrade and add to $14.7 $ .15 
Beale Upgrade and add to 15.0 .27 
Dyess Upgrade, add to and 

alter (asbestos) 25.0 7.34 
Ellsworth Upgrade 3.1 .07 
F.E.Warren Add/alter 5.5* .OO 
Plattsburgh Upgrade/add 40.5 .26 

QUIET HOURS 

Plattsburgh voluntarily observes quiet hours for engine 
maintenance run-up from 10 pm to 6 am. There are no quiet hours 
restrictions concerning flight operations. 

ECONOMIC IMPACT 

We agree that the initial economic impact at Loring will be 
devastating, as it will be at most bases including Plattsburgh. 
However, we also agree that while Plattsburgh has the potential 
to recover, it will be very difficult for the Loring community to 
recover. We will include this distinction in all future 
information. 

AIRSPACE 

Plattsburgh was given a rating lower than Loring for airspace 
because it will be difficult for Plattsburgh to get changes to 
routes leaving/arriving the airfield. 
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STRATEGIC LOCATION 

ATTACHMENT 

As agreed with your representatives, the staff has made a 
comparison of the effects the relative locations of the two bases 
would have on various missions. The staff examined three 
potential bomber mission scenarios (simplified) flown from each 
base and compared the difference in distance, time, and mission 
effectiveness. The potential missions include B-52 conventional 
strike, B-52 sea control and F-15 air defense. We also assessed 
the Tanker mission. 

The simplified B-52 conventional strike mission was planned with 
the following factors: 

Target : Baghdad 
Overflight: No in-route overflight permitted 
Routing : Great circle to Gibraltar, central Med to 

Israel, direct Baghdad, Persian Gulf to 
Hormuz, over water to Diego Garcia 

Tankers : From launch base (west Atlantic), from 
European TTF (Med) , from Pacific TTF (Diego 
Garcia) 

Profile: All high altitude 
Recovery: Diego Garcia 

Sortie 
Launch Base distance Sortie Time Notes 

Loring 8,900 19.8 hrs 
Plattsburgh 9,175 20.4 hrs + 3% 

NOTE: Above analysis is also representative of a 
strategic bomber mission comparison. 

The importance of this 3 percent needs to be tempered by the fact 
that only the first mission is likely to be affected. 
Historically, conventional bombing has always been done from a 
forward location. In truth, the Loring/Plattsburgh comparison 
for this mission can be reduced to a "36  minute delay on the 
first mission only." 

The simplified B-52 sea control mission involves two B-52s 
striking a Surface ~ction Group (SAG) with Harpoon missiles. The 
target selected represents a worst case scenario for this 
comparison--the target is northeast of both bases, exaggerating 
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the geographic difference. The mission was planned with the 
following factors: 

Target : SAG at 65'N OO'W (Norwegian Sea, between 
Greenland and Norway) 

Overflight: No in-route overflight permitted 
 outing : International airspace, most direct to SAG, 

NO LOITER, return to launch base 
Tankers : Pre-strike only, all return to base 
profile: High/Low/High, NO LOITER 
Recovery : Launch base 

Sortie 
Launch Base distance Sortie Time Notes 

Loring 5,341 12.3 
Plattsburgh 5,608 12.9 + 5% 

The simplified air defense mission compares a worst case scenario 
of an air defense alert launch of two F-15s from either Loring 
(current air defense alert detachment location) or Bangor (the 
location the F-15s will fly from if Loring closes). As in the 
sea control mission, target location drives the sortie distance 
and time comparison. In all real cases, a tanker aircraft is 
able to launch to allow extended search, trail and loiter time 
which makes the Loring/~lattsburgh comparison irrelevant. 
However, in the worst case scenario of an unidentified target 
"popping up" at the furthest northeast sector with no warning the 
round robin sortie launched from Bangor would be approximately 15 
percent longer. 

Looking at the tanker mission offers the following observations. 
The advantages of either base for this mission is more difficult 
to quantify. It is a fact that 70 percent of the DESERT STORM 
Atlantic deployment/re-deployment air refueling missions were 
flown from Plattsburgh AFB. This is primarily because the air 
refueling was conducted within the North Atlantic Track System 
(NATS) airspace. For these missions, Plattsburgh is 125 nautical 
miles closer to the air refueling track than is Loring. This 
same advantage would be true for most peacetime European 
deployments. 

From a tanker recovery perspective, the weather and ramp space at 
Plattsburgh give it an advantage. 

In conclusion, Loring has a slight advantage for bombers and 
Plattsburgh has a slight advantage for tankers but in neither 
case does it alone provide a compelling rationale for a closure 
decision. 
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DEPARTMENT OF THE AIR FORCE 2 2  ~ " 6  ~ 9 ,  
W A S H I N G T O N  DC 20330- 1000 

002452 

OFFICE OF T H E  ASSISTANT SECRETARY 

AUG 1 4 1991 

The Honorable Sam Nunn 
Chairman, Committee on Armed Services 
United States Senate 
Washington, D.C. 20510-0001 

Dear Mr. Chairman: 

This letter responds to issues raised by Senator Cohen during 
the July 23, 1991, Senate Armed Services Committee hearing on the 
1991 Defense Base Closure and Realignment Commission recommenda- 
tions. Specifically, he expressed concern with the responsiveness 
of the Air Force to certain Congressional inquiries, the process- 
ing of a Freedom of Information Act (FOIA) request, the openness 
of communications with Loring AFB officials, and the appropriate- 
ness of cost data comparisons. The Acting Chairman, Senator 
Dixon, requested that we provide a response to these issues for 
the hearing record. 

Regarding the Air Force's responsiveness to inquiries from 
the Maine Congressional Delegation, the response times to the 
Delegation's written requests for information from the Air Force 
were as follows: the Air Force responded to an April 22, 1991, 
letter on April 26; to an April 22 inquiry on May 1; to a May 9 
letter on May 17 and May 28; to May 13 and 16 inquiries on May 17; 
to a May 20 letter on June 17; to a June 24 letter on June 26; and 
to a June 27 letter on June 28. A June 26 letter regarding FOIA 
processing is being answered separately, but we understand that a 
reply is imminent. Considering that the information sought was 
not always available at Air Staff level, we believe that the Air 
Force was responsive. 

We have compared the Maine Delegation's requests with our 
replies and found that, in addition to being timely, Air Force 
officials provided what they understood was requested. We now 
realize that there may have been "disconnects." For example, the 
Air Force provided aggregated data that the Air Force Base Closure 
Executive Group reviewed. In fact, we now understand the Delega- 
tion actually wanted raw base-level data. We redret that such 
miscommunications occurred, but believe that the' Air Force of- 
ficials acted in good faith in responding. From April 15, 1991, 
to June 30, 1991, the Air Force responded to over 750 requests for 
information from Congressional delegations, the Base Closure 
Commission, state delegations, local communities, and individuals. 
In every case our standard policy was one of openness, accuracy, 
and timeliness. 



It was suggested that Members of Congress had to resort to 
the FOIA to obtain information on the Loring closure recomrnenda- 
tion, and that Air Force processing of the FOIA request was 
inadequate. We regret that any Member of the Maine Delegation 
believes the only recourse was to use the FOIA. At the same time, 
we are, again, convinced that Air Force officials acted in good 
faith to respond to the FOIA request. The Save Loring Committee 
made the FOIA request on May 21, 1991. The Freedom of Information 
Act involves strict response times at every level; provisions are 
made for extensions when good reasons exist, such as additional 
time needed to research records. Loring AFB received the Save 
Loring Committee FOIA request on May 22, and forwarded the 
information and its recommendations to Headquarters Strategic Air 
Command (HQ SAC) on May 31, 1991. HQ SAC forwarded its 
recommendations and the package to HQ USAF on June 13, 1991. Due 
to a regrettable administrative error on our part, the package was 
not logged in until June 18, 1991. The information was reviewed 
and a recommendation started through coordination on June 26, 
1991. On July 2, 1991, the HQ USAF FOIA manager notified the Save 
Loring Committee that ten additional working days would be 
required. On July 3, the first package of documents was shipped 
via Federal Express to the Save Loring Committee. On July 5, the 
second and final package of documents was shipped to the Committee 
by Federal Express. At this point, a total of 32 working days, 
for three levels of command, had elapsed. Given the magnitude of 
this FOIA request, we believe that our processing complied with 
FOIA guidelines. Nonetheless, with the benefit of hindsight, we 
could have expedited the process by being more sensitive to the 
timing of the Delegation's presentation to the Base Closure and 
Realignment Commission. For example, we could have used overnight 
mail in every case, and we might have combined the two 
headquarters reviews. 

It was additionally suggested that officials at Loring AFB 
were under a "gag rule." We have tried to determine what was said 
to Loring officials that might leave such an impression. Our 
understanding is that HQ SAC instructed Air Force officials at all 
Command bases recommended for closure or realignment to support 
the recommendations of the Secretary of Defense. HQ SAC directed 
all base officials to notify the headquarters if they received a 
Congressional inquiry concerning the recommended closure or 
realignments. In addition, during meetings in the Pentagon at 
Headquarters USAF just prior to announcement of the DoD recom- 
mendations, Headquarters personnel instructed officials from bases 
being recommended for closure or realignment to support the 
recommendations. We do not consider these actions, either 
individually or collectively, to constitute a "gag rule." We 
routinely expect our personnel to support officia'l Air Force/DoD 
policy, whatever their personal opinions may be,'and to avoid tak- 
ing affirmative steps to undercut it. In the exceptionally 
emotional circumstances surrounding base closures, we view this as 
necessary and prudent management, consistent with the way DoD 
wanted the process handled. 



Regarding requests for factual information, the normal 
Congressional inquiry process allows officials at each level of 
authority the option of referring the reply to higher headquarters 
for review and validation. This is often done in cases where 
there is a possibility that higher headquarters may have ad- 
ditional information bearing on the material the base has been 
asked to furnish. This process is followed in the interest of 
consistency and accuracy. As noted above, that process was 
changed slightly for base closures and realignments in that HQ SAC 
was to be notified of all Congressional requests for information 
in order to review proposed responses. In the case of Loring, 
base officials forwarded information they gathered to HQ SAC. HQ 
SAC in turn forwarded the information to HQ USAF, which transmit- 
ted the information to the requester through the Secretary of the 
Air Force's Legislative Liaison office. This standard policy was 
applied to all bases which responded to Congressional inquiries. 

We are aware of a situation that arose at Loring AFB during 
the visit of Commission Members and Members of the Maine 
Delegation that would explain the Delegation's perception of a 
"gag rule." The Base Commander was specifically instructed by HQ 
USAF to give any information he had to Members of the Commission, 
but he was not given any additional specific guidance regarding 
what to give to Members of Congress who were also there. When 
asked by both groups to give them the same information, he 
hesitated to give documents to the Congressional Delegation before 
higher headquarters review. Within minutes, Commissioner Ball 
gave a copy of the documents to Delegation Members. The Base 
Commander followed the guidance he had been given which, frankly, 
had not anticipated face-to-face requests from Members of 
Congress. Clearly, the HQ USAF answer, had the question been 
asked, would have been to hand the documents to the Maine 
Delegation, with advice that it was base-level-only (raw) data, 
not fully coordinated HQ USAF information. We regret any 
awkwardness that arose, but are satisfied that the information 
requested was, in fact, provided. 

A final issue raised revolves around the May 17 and 28 Air 
Force responses to the May 9 letter the Maine Congressional 
Delegation sent to the Loring Base Commander requesting informa- 
tion on the condition of several categories of facilities and the 
cost to upgrade them to code 1, or "adequate," status. The HQ 
USAF response reflected a careful review of the data submitted by 
both the base and HQ SAC. The Maine Delegation contended that 
figures generated at base level were more accurate than those used 
by the Base Closure Executive Group (BCEG). An example cited by 
the Delegation was the cost to upgrade the hospital at Plattsburgh 
AFB, New York. HQ SAC replied to a January 1991 Air Staff 
questionnaire requesting condition and cost to upgrade base 
facilities. The HQ SAC Command Surgeon's staff had responded to 
the questionnaire with a cost for replacing the Plattsburgh 
hospital (beyond the year 2000) with a new state-of-the-art 
facility at an estimated cost of $40 million. The estimated cost 
to upgrade the existing hospital to condition code 1, using real 



property records, is $260,000. HQ SAC Civil ~ngineering staff 
scrubbed the data before submitting it to HQ USAF and consistently 
used the upgrade figures on a Command-wide basis for accurate 
comparison among bases. This same methodology was also used in 
the review of military construction (MILCON) requirements for 
other SAC hospitals such as Beale AFB, California, and Barksdale 
AFB, Louisiana. Another example cited was the cost to upgrade the 
roads at Loring to condition code 1. HQ SAC officials compared 
all bases objectively using cost estimates derived from the real 
property records as of September 30, 1990. This was deemed to be 
the most accurate method for comparing all bases. All roads 
reflected in the real property records in a condition code 2 or 3 
status were given a cost estimate to upgrade by contract to condi- 
tion code 1. This resulted in the cost figure of $31.3 million 
for Loring AFB. Using a current snapshot of road condition versus 
a September 30, 1990, baseline, Loring officials estimated they 
could upgrade the roads at a much lower cost through use of on- 
site equipment. The base estimate of $855,000 for upgrade of the 
roads only included a limited number of projects and did not take 
into account all of the roads in a condition code 2 or 3. In 
addition, the base's cost figures did not include required repairs 
to sidewalks and parking lots. Those pavements were included in 
the HQ SAC cost estimate. Although the HQ SAC projections were 
significantly higher in this example, the Air Force employed a 
consistent methodology across the board to ensure a "level playing 
field" for all bases evaluated. These cost figures only provided 

- a generic view of overall base facilities conditions at all 21 SAC 
bases. They were not part of the economic analysis used in the 
base closure process. 

We very much regret if any member of the Maine Delegation 
perceives that the Air Force acted improperly over the recommended 
closure of Loring AFB. Loring AFB was treated equally with the 
other 20 Strategic Air Command bases. Each was systematically 
measured against 80 subelements that were developed to evaluate 
bases using the eight DoD base closure selection criteria. We 
were required to make painful choices. But we are convinced that 
base, major command and headquarters officials performed their 
duties in good faith. The GAO and the Commission also validated 
the Air Force process. As discussed earlier, we regret any ac- 
tions that diminished the Maine Delegation's confidence in our 
procedures. We hope that the foregoing information will put any 
misunderstandings behind us. 

Due to the concern of the entire Maine Delegation, we have 
forwarded copies of this letter to Senator Mitchell, Senator 
Cohen, ~epresentative Snowe, Representative Andrews, and Governor 
McKernan, as well as to Senator Warner as the radking Republican 
of the Committee. 

Sincerely, 
/ I 

\ Barnes F. Boatright 
Deputy Assistant Secretary of the Air Force 

(~nstallations) 
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SECRETARY OF THE AIR FORCE 
WASHINGTON - - 

AUG 1 5 1991 

The Honorable William S. Cohen 
United States Senate 
Washington, D.C. 20510-0001 

Dear Senator Cohen: 

I would like to share a personal concern with each Member of 
the Maine Delegation. 

The base closure/realignment process is enormously complex 
and difficult. I have read the recent letter of Mr. Jim 
Boatright, Air Force Deputy Assistant Secretary for Installations, 
to Chairman Sam Nunn (a copy of which went to the Members of the 
Delegation). I understand why Maine Members may perceive that the 
Air Force was insufficiently responsive to your requests for 
information about Loring AFB and the Air Force decision process. 
We have learned from this experience that we must improve the 
guidance we give to our people. However, the Air Force people 
involved, at the base, at SAC and at Headquarters, were making 
good faith attempts to ensure that you received accurate and 
reliable information. 

The people of Maine can be justifiably proud of the role 
Loring Air Force Base and its personnel have played in the defense 
of our country. Changing world conditions and budgetary 
constraints, however, compelled us to make difficult decisions in 
recommending for closure bases that our changing force structure 
could no longer justify. I hope that the closure decision itself 
can be put behind us and that we can move constructively ahead. 
The Air Force stands ready to assist you with Loring Air Force 
Base's transition, and I look forward to working with you 
personally in the future. 

Donald B. Rice 



The Honorable Thomas H. Andrews 
House of Representatives 
Washington, D.C. 20515-0001 

Dear Mr. Andrews: 

I would like to share a personal concern with each Member of 
the Maine Delegation. 

The base closure/realignment process is enormously complex 
and difficult. I have read the recent letter of Mr. Jim 
Boatright, Air Force Deputy Assistant Secretary for Installations, 
to Chairman Sam Nunn (a copy of which went to the Members of the 
Delegation). I understand why Maine Members may perceive that the 
Air Force was insufficiently responsive to your requests for 
information about Loring AFB and the Air Force decision process. 
We have learned from this experience that we must improve the 
guidance we give to our people. However, the Air Force people 
involved, at the base, at SAC and at Headquarters, were making 
good faith attempts to ensure that you received accurate and 
reliable information. 

The people of Maine can be justifiably proud of the role 
Loring Air Force Base and its personnel have played in the defense 
of our country. Changing world conditions and budgetary 
constraints, however, compelled us to make difficult decisions in 
recommending for closure bases that our changing force structure 
could no longer justify. I hope that the closure decision itself 
can be put behind us and that we can move constructively ahead. 
The Air Force stands ready to assist you with Loring Air Force 
Base's transition, and I look forward to working with you 
personally in the future. 

f l  Donald B. Rice 

_ ... ..... - - - - -  - -  - 

-li' 

SECRETARY OF T H E  AIR FORCE 
WASHINGTON - 



SECRETARY O F  THE AIR FORCE 
WASHINGTON - 

AUG 1 5 1991 

The Honorable Olympia J. Snowe 
House of Representatives 
Washington, D.C. 20515-0001 

Dear Mrs. Snowe: 

I would like to share a personal concern with each Member of 
the Maine Delegation. 

The base closure/realignment process is enormously complex 
and difficult. I have read the recent letter of Mr. Jim 
Boatright, Air Force Deputy Assistant Secretary for Installations, 
to Chairman Sam Nunn (a copy of which went to the Members of the 
Delegation). I understand why Maine Members may perceive that the 
Air Force was insufficiently responsive to your requests for 
information about Loring AFB and the Air Force decision process. 
We have learned from this experience that we must improve the 
guidance we give to our people. However, the Air Force people 
involved, at the base, at SAC and at Headquarters, were making 
good faith attempts to ensure that you received accurate and 
reliable information. 

The people of Maine can be justifiably proud of the role 
Loring Air Force Base and its personnel have played in the defense 
of our country. Changing world conditions and budgetary 
constraints, however, compelled us to make difficult decisions in 
recommending for closure bases that our changing force structure 
could no longer justify. I hope that the closure decision itself 
can be put behind us and that we can move constructively ahead. 
The Air Force stands ready to assist you with Loring Air Force 
Base's transition, and I look forward to working with you 
personally in the future. 

-~onald B. Rice 



S E C R E T A R Y  OF T H E  AIR F O R C E  
WASHINGTON - . 

AUG ! 5 1991 

The Honorable George J. Mitchell 
United States Senate 
Washington, D.C. 20510-0001 

Dear Senator Mitchell: 

I would like to share a personal concern with each Member of 
the Maine Delegation. 

The base closure/realignment process is enormously complex 
and difficult. I have read the recent letter of Mr. Jim 
Boatright, Air Force Deputy Assistant Secretary for Installations, 
to Chairman Sam Nunn (a copy of which went to the Members of the 
Delegation). I understand why Maine Members may perceive that the 
Air Force was insufficiently responsive to your requests for 
information about Loring AFB and the Air Force decision process. 
We have learned from this experience that we must improve the 
guidance we give to our people. However, the Air Force people 
involved, at the base, at SAC and at Headquarters, were making 
good faith attempts to ensure that you received accurate and 
reliable information. 

The people of Maine can be justifiably proud of the role 
Loring Air Force Base and its personnel have played in the defense 
of our country. Changing world conditions and budgetary 
constraints, however, compelled us to make difficult decisions in 
recommending for closure bases that our changing force structure 
could no longer j u s t i f y .  I hope t h a t  t h e  closure decision itself 
can be put behind us and that we can move constructively ahead. 
The Air Force stands ready to assist you with Loring Air Force 
Base's transition, and I look forward to working with you 
personally in the future. 

Donald B. Rice 



SECRETARY OF THE AIR FORCE 
WASHINGTON - . 

The Honorable Joseph R. McKernan, Jr. 
Governor 
State of Maine 
State House, Station 1 
Augusta, ~ a i n e  04333 

Dear Governor McKernan: 

I would like to share a personal concern with you as Governor 
and with each Member of the Maine Delegation. 

The base closure/realignment process is enormously complex 
and difficult. I have read the recent letter of Mr. Jim 
Boatright, Air Force Deputy Assistant Secretary for Installations, 
to Chairman Sam Nunn (a copy of which went to the Members of the 
Delegation). I understand why Maine Members perceive that the Air 
Force was insufficiently responsive to your requests for 
information about Loring AFB and the Air Force decision process. 
We have learned from this experience that we must improve the 
guidance we give to our people. However, the Air Force people 
involved, at the base, at SAC and at Headquarters, were making 
good faith attempts to ensure that you received accurate and 
reliable information. 

The people of Maine can be justifiably proud of the role 
Loring Air Force Base and its people have played in the defense of 
our country. Changing world conditions and budgetary constraints, 
however, compelled us to make difficult decisions in recommending 
for closure bases that our changing force structure could no 
longer justify. I hope that the closure decision itself can be 
put behind us and that we can move constructively ahead. The Air 
Force stands ready to assist you with Loring Air Force Base's 
transition, and I look forward to working with you personally in 
the future. 

'~onald B. Rice 
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OFFICE OF T H E  SECRETARY 

The H o n o r a b l e  W i l l i a m  S. Cohen 
U n i t e d  S t a t e s  S e n a t e  
W a s h i n g t o n ,  D.C.  20510  

Dear  S e n a t o r  Cohen: 

T h i s  is  i n  r e s p o n s e  t o  y o u r  A u g u s t  1 2 ,  1 9 9 1 ,  l e t t e r  
r e q u e s t i n g  i n f o r m a t i o n  a b o u t  Air F o r c e  b a s e  c l o s u r e / r e a l i g n m e n t  
d e l i b e r a t i o n s  and a b o u t  Air F o r c e  i n t e r a c t i o n s  w i t h  t h e  D e f e n s e  
B a s e  C l o s u r e  and R e a l i g n m e n t  Commiss ion .  

The Air F o r c e  i n t e r n a l  c o n t r o l  p l a n  b a s e d  o n  t h e  A s s i s t a n t  
S e c r e t a r y  of D e f e n s e  f o r  P r o d u c t i o n  and  L o g i s t i c s  memorandum 
d a t e d  F e b r u a r y  13,  1991  i s  a t  a t t a c h m e n t  1 .  

The B a s e  C l o s u r e  E x e c u t i v e  Group (BCEG) m e e t i n g  m i n u t e s  you 
r e q u e s t e d  a r e  c l a s s i f i e d  SECRET. We a r e  p r e p a r i n g  a n  u n c l a s s i f i e d  
v e r s i o n  f o r  d e l i v e r y  t o  you by A u g u s t  20. Our S e n a t e  L i a i s o n  
O f f i c e ,  SR-182, R u s s e l l  SOB, h a s  b e e n  p r o v i d e d  a c o p y  o f  t h e  
c l a s s i f i e d  v e r s i o n  w h i c h  you o r  p r o p e r l y  c l e a r e d  members o f  y o u r  
s t a f f  may r e v i e w  i n  t h e  i n t e r i m .  

No m i n u t e s  were made o f  BCEG b r i e f i n g  t o  t h e  S e c r e t a r y  o f  t h e  
Air F o r c e .  

T h e r e  was n o  Air F o r c e  b r i e f i n g  t o  t h e  D e f e n s e  B a s e  C l o s u r e  
and R e a l i g n m e n t  Commiss ion (DBC&RC) on J u n e  6 ,  1 9 9 1 .  However,  t h e  
D B C & R C  d i d  h o l d  a  c l a s s i f i e d  q u e s t i o n  and  a n s w e r  s e s s i o n  w i t h  a n  
Air F o r c e  r e p r e s e n t a t i v e  on J u n e  6 ,  1 9 9 1 .  T h i s  question a n d  
a n s w e r  s e s s i o n  ( w h i c h  e s s e n t i a l l y  f o c u s e d  on t a c t i c a l  a i r c r a f t  
b a s i n g  i n  t h e  S o u t h e a s t  and  on s t r a t e g i c  a i r c r a f t  b a s i n g  a t  t h r e e  
N o r t h e a s t e r n  SAC b a s e s )  was d e b r i e f e d  t o  members o f  t h e  L o r i n g  
D e l e g a t i o n  on t h e  a f t e r n o o n  of  J u n e  7, 1 9 9 1 .  T h e r e  i s  n o  
u n c l a s s i f i e d  t r a n s c r i p t  o f  t h e  J u n e  6 ,  1 9 9 1  s e s s i o n ,  B e c a u s e  t h e  
D B C & R C  c l a s s i f i e d  t h e  t r a n s c r i p t ,  i t  r e t a i n s  s o l e  a u t h o r i t y  t o  
d e c l a s s i f y .  I recommend t h a t  you  r e d i r e c t  y o u r  r e q u e s t  f o r  t h i s  
document  t o  t h e  D B C & R C .  (We h a v e  n o t i f i e d  t h e  DBC&RC t h a t  a  
r e q u e s t  m i g h t  b e  f o r t h c o m i n g . )  , 

V i d e o t a p e s  o f  B a s e  C l o s u r e  Commiss ion  v i s i t s  t o  s i x  SAC b a s e s  
a r e  a v a i l a b l e  and a r e  e n r o u t e  t o  u s .  We w i l l  r e p r o d u c e  t h e s e  
v i d e o t a p e s  upon r e c e i p t  and p r o v i d e  you w i t h  c o p i e s .  

- -  - - 

DEPARTMENT OF THE AIR FORCE 
WASHINGTON DC 20330- 1000 

AUG 1 6 1991 



A l t h o u g h  you d i d  n o t  r e q u e s t  i t ,  t h e  S e c r e t a r y  t h o u g h t  you 
would f i n d  i t  i n f o r m a t i v e  t o  h a v e  a  c o p y  o f  h i s  b r i e f i n g  t o  t h e  
D e f e n s e  B a s e  C l o s u r e  and R e a l i g n m e n t  Commiss ion on A p r i l  1 2 ,  1991  
( A t t a c h m e n t  2) .  

S i n c e r e l y ,  

' ~ a  j o r  ~ e d e l r a l ,  USAF 
~ i ~ e c t o r ( ) L e ~ i s l a t i v e  L i a i s o n  

2  A t t c h m e n t s  
1 .  Air F o r c e  I n t e r n a l  C o n t r o l  P l a n  
2 .  B a s e  C l o s u r e  and  R e a l i g n m e n t  B r i e f i n g  
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DEPARTMENT OF T H E  AIR FORCE 
WASHINGTON DC 20330-1000 

OFFICE OF THE ASSISTANT SECRETARY 

AUG 2 0 1991 

The Honorable William S. Cohen 
United States Senate 
Washington, D.C. 20510 

Dear Senator Cohen: 

Although the processing of the Freedom of Information Act 
(FOIA) request discussed in your letter of June 26, 1991, to 
Secretary Rice was completed with the release of all requested 
documents on July 5, I wanted to personally write each Member of 
the Delegation and explain the processing of the request. 

As outlined in the attached chronology, the request was 
received at Loring Air Force Base (AFB) on May 22, 1991. It was 
logged for completion pursuant to Department of Defense (DoD) and 
Air Force guidelines by June 6, ten working days after receipt. 
The package was forwarded to the base civil engineering squadron 
to conduct a search of available records and make a recommendation 
as to their releasability. A base-level search had been completed 
and a release recommendation prepared by the 30th of May. 

The request sought the release of all records of 
transmissions between Loring AFB, Headquarters Strategic Air 
Command (HQ SAC), the Department of the Air Force, and the DoD 
concerning the condition of facilities at Loring AFB from May 7 to 
21, 1991. Such a request requires a search of records at all 
locations mentioned in the request, not just those at base level. 

Additionally, in response to our experience with FOIA 
requests concerning the base closure list approved in 1988, the 
Air Force established a policy in early 1989 directing that all 
FOIA requests for information concerning base closure issues be 
forwarded through the relevant Major Command with recommendations 
on release to Headquarters USAF (SAF/AAIS) for final resolution. 
This policy has remained in effect since 1989 and throughout the 
base closure recommendation process this year. 

Thus, the Save Loring Committee FOIA request was forwarded - 
through HQ SAC to SAF/MIS for further searches of records at 
those levels, recommendations, and final disposition of the 
request. This is why the Base Commander at Loring AFB told the 
Committee he had been directed to forward their request to higher 
headquarters. Base officials wrote the Committee to tell them the 
request was being forwarded to HQ SAC on May 31, and that HQ SAC 
would advise them of its determination by June 20. 



Although the FOIA itself provides little guidance on 
processing requests, the courts have established a due diligence 
standard for the review of agency actions. DoD and the Air Force 
have promulgated procedures to be followed in FOIA processing. 
These procedures envision that many requests will have to be 
forwarded to additional locations or higher authorities for 
resolution. In such cases, an internal ten working-day suspense 
is established at each location which receives a referral request. 

Officials at Loring AFB completed their search of records and 
prepared their recommendation within ten working days. They 
referred the request to HQ SAC on Friday, May 31, and it was 
received there on Tuesday, June 4. With hindsight, the use of 
overnight delivery could have begun processing at HQ SAC one day 
earlier. HQ SAC was also able to conduct its records search and 
refer the request to Headquarters USAF within ten working days. 
They forwarded the request by overnight delivery on June 12. It 
was received in the Pentagon on June 13. HQ SAC wrote the 
Committee to inform them of this referral on June 12. 

The Headquarters FOIA office received the request on June 13 
but, due to administrative error, did not log it in and begin 
processing until June 18, a delay of three work days. This 
oversight did delay the final response and we regret that error. 
Based on the June 18 log entry, a ten-workday deadline of July 2 
was mistakenly established. As processing in Washington 
continued, it became clear that all required records searches, 
reviews and coordinations would not be completed by July 2. On 
July 2, the same day the Committee brought suit to compel the 
release of the documents, SAF/AAIS wrote the Committee to advise 
of the need for an extension. 

Coordination was completed at Headquarters USAF on July 3. 
All documents sought in the request were delivered in two 
installments shipped by Federal Express to the Committee on July 3 
and 5. 

The processing of FOIA requests involves careful, line-by- 
line analysis of relevant documents and requires multiple levels 
of review. The Air Force is fully committed to maximum disclosure 
under the FOIA and to expeditious processing. With hindsight, 
this request could have been processed more quickly if personnel 
at all levels had given it even higher priority, had proper log-in 
been accomplished in the Pentagon, and had we used overnight - 
delivery at every level. I want to assure you our actions do not 
reflect any intent to frustrate your efforts on behalf of Loring 
AFB. As to the suggestion of using FOIA procedures to suppress 
release of evidence of inaccurate or incomplete information, I can 
only reiterate what Secretary Rice stated in his letter to the 
Delegation on August 15: Air Force personnel at all levels were 
making good faith attempts to ensure that you received accurate 
and reliable information. 



I hope this clears the air as to how we processed the FOIA 
request. If you or your staff have any questions, please call me 
so that we can put this behind us. 

Sincerely, 

Deputy AssiSkant Secretary of the Air Force 
(Installations) 

Attachment 



PROCESSING OF REQUEST 

21 May 91 Save Loring Committee (Committee) sends Freedom of Information 
Act (FOIA) request to Loring AFB. 

22 May 91 Loring FOIA Office receives the request. 
Ten working days deadline = 6 Sun. 
Request is forwarded to Civil Engineering for staffing. 

23 - 30 May Civil Engineering personnel conduct a search for responsive 
records and have records reviewed by the FOIA Office and Base 
Legal Office. 

A recommendation for denial is prepared and signed by the 
Base Commander. 

31 May 91 Loring FOIA Office refers the request to Strategic Air Command 
Headquarters (SAC) for a search of records at that Headquarters 
and a review of the recommendation on release. 

The Loring FOIA Office also sends a letter to the Committee 
attorney advising the request has been referred to SAC and 
stating an answer should be provided by June 20, 1991. 

3 June 91 The attorney for the Committee writes to the Loring FOIA Office 
stating that he believes the response is due by the June 6 
deadline. 

4 June 91 Referral package is received at SAC FOIA Office. 
Ten working days deadline = 18 Jun. 

5 June 91 SAC FOIA Office forwards the package to the Office of the 
Deputy Chief of Staff for Plans for a review of the records 
forwarded from Loring, a search for any additional responsive 
records at SAC, and a recommendation on release. 

10 June 91 Loring FOIA Manager writes the Committee attorney in response 
to his June 3 letter and cites "Unusual circumstances" 
provision in the applicable regulations which permits 
additional processing time and notes the package has been 
referred to SAC. 

11 June 91 Referral package is returned to the SAC FOIA Office with 
additional records located at SAC, a legal review, and 
recommendations. - 

12 June 91 SAC refers the request package to the FOIA Manager at 
Headquarters United States Air Force (SAF/AAIS) for a further 
search of records there and a decision on release. 

SAC FOIA Manager sends a letter to the Committee attorney 
advising the request has been referred to SAF/AAIS and that 
SAF/AAIS will advise the Committee of their determination. 



13 June 91 

18 June 91 

19 June 91 

20 June 91 

25 June 91 

26 June 91 

28 June 91 

2 July 91 

3 July 91 

5 July 91 

Package is delivered to the Pentagon; receipt shows accepted- 
at 2:40 p.m., June 1 3 .  For unknown reasons, the package is not 
logged into SAF/AAIS until June 18. 

Referral package is logged into SAF/AAIS and processing begins. 
ten working days deadline = believed to be July 2, based upon 
logged receipt on June 18. 

Package is forwarded to the Office of the Assistant Chief of 
Staff for Programs and Evaluation for a further search for 
responsive records and a decision on release. 

Package is received in the Installation Management Division 
for action. 
Review of package begins. 

Review continues with study of the Freedom of Information 
Act, legal recommendation is obtained. 

Staff Summary Sheet and draft response letter are finalized in 
the Installation Management Division. Coordinations are sought 
from the General Law Division, Office of The Judge Advocate 
General; the Office of the Civil Engineer; the General Counsel; 
the Deputy Assistant Secretary of the Air Force for 
Installations; and the FOIA Manager (SAF/AAIS). 

Coordination is obtained from General Law Division and Office 
of the Civil Engineer. 

FOIA Manager (SAF/AAIS) writes the Committee attorney reporting 
that a ten working-day extension is required to consult with 
other Air Force activities to determine if the records are 
releasable. 

Committee sues to compel release of information. 

Hearing is held in US District Court on Committee's suit. 
Air Force is ordered to release information sought by 
July 5, 1991, further hearing is set for July 8 to review any 
Air Force claims of exemption from release. 

Coordination on release is obtained from General Counsel 
and the Deputy Assistant Secretary for Installations. 

First package of documents is shipped to the Committee by 
Federal Express. - 
Second and final package of documents is datafaxed and shipped 
to the Committee by Federal Express. 



8 July 91 No hearing is held in US District- Court; Air Force withheld 
none of the records sought in the request. 

By letter, the Committee claims not all documents requested 
have been released; cites additional items sought. 

10 July 91 Government answers Committee claim with affidavits 
establishing no other documents exist. 

No further court action, case open, but Committee 
has made no further claims, 
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OFFICE OF THE ASSISTANT SECRETARY 

DEPARTMENT OF T H E  AIR FORCE 
WASHINGTON DC 20330-1000 

The Honorable George J. Mitchell 
United States Senate 
Washington, D.C. 20510 

Dear Senator Mitchell: 

Al.though the processing of the Freedom of Information Act 
(FOIA) request discussed in your letter of June 26, 1991, to 
Secretary Rice was completed with the release of all requested 
docum2nts on July 5, I wanted to personally write each Member of 
the Delegation and explain the processing of the request. 

As outlined in the attached chronology, the request was 
received at Loring Air Force Base (AFB) on May 22, 1991. It was 
logged fcr completion pursuant to Department of Defense (DoD) and 
Air F G ~ c ~  guidelines by June 6, ten working days after receipt. 
The package was forwarded to the base civil engineering squadron 
to conduct a search of available records and make a reccmmendation 
as to their releasability. A base-level search had been completed 
and a release recommendation prepared by the 30th of May. 

The request sought the release of all records of 
transmissions between Loring AFB, Headquarters Strategic Air 
C~mmand (HQ SAC), the Department of the Air Force, and the DoD 
concerning the condition of facilities at Loring AFB from May 7 to 
21, 1991. Such a request requires a search of records at all 
locations mentioned in the request, not just those at base level. 

P-dditionally, in response to our experience with FOIA 
requests concerning the base closure list approved in 1988, the 
Air Force established a policy in early 1989 directing that all 
FOIA requests for infarmation concerning base closure issues be 
forwaraed through the relevant Major Command with recommendations 
on release to Headquarters USAF (SAF/AAIS) for final resolution. 
This policy has remained in effect since 1989 and throughout the 
base closure recommendation process this year. 

Tllus, the Save Loring Committee FOIA request was forwarded - 
through HQ SAC to SAF/AAIS for further searches of records at 
those l~vels, recommendations, and final disposition of the 
request. This is why the Base Commander at Loring AFB told the 
Committee he had been directed to forward their request to higher 
headqaarters. Base officials wrote the Committee to tell them the 
request was being forwarded to HQ SAC on May 31, and that HQ SAC 
would advise them of its determination by June 20. 



Although the FOIA itself provides little guidance on 
processing requests, the courts have established a due diligence 
standard for the review of agency actions. DoD and the Air Force 
have promulgated procedures to be followed in FOIA processing. 
These procedures envision that many requests will have to be 
forwarded to additional locations or higher authorities for 
resolution. In such cases, an internal ten working-day suspense 
is established at each location which receives a referral request. 

Officials at Loring AFB completed their search of records and 
prepared their recommendation within ten working days. They 
referred the request to HQ SAC on Friday, May 31, and it was 
received there on Tuesday, June 4. With hindsight, the use of 
overnight delivery could have begun processing at HQ SAC one day 
earlier. HQ SAC was also able to conduct its records search and 
refer the request to Headquarters USAF within ten working days. 
They forwarded the request by overnight delivery on June 12. It 
was received in the Pentagon on June 13. HQ SAC wrote the 
Committee to inform them of this referral on June 12. 

The Headquarters FOIA office received the request on June 13 
but, due to administrative error, did not log it in and begin 
processing until June 18, a delay of three work days. This 
oversight did delay the final response and we regret that error. 
Based on the June 18 log entry, a ten-workday deadline of July 2 
was mistakenly established. As processing in Washington 
continued, it became clear that all required records searches, 
reviews and coordinations would not be completed by July 2. On 
July 2, the same day the Committee brought suit to compel the 
release of the documents, SAF/AAIS wrote the Committee to advise 
of the need for an extension. 

Coordination was completed at Headquarters USAF on July 3. 
All documents sought in the request were delivered in two 
installments shipped by Federal Express to the Committee on July 3 
and 5. 

The processing of FOIA requests involves careful, line-by- 
line analysis of relevant documents and requires multiple levels 
of review. The Air Force is fully committed to maximum disclosure 
under the FOIA and to expeditious processing. With hindsight, 
this request could have been processed more quickly if personnel 
at all levels had given it even higher priority, had proper log-in 
been accomplished in the Pentagon, and had we used overnight - 
delivery at every level. I want to assure you our actions do not 
reflect any intent to frustrate your efforts on behalf of Loring 
AFB. As to the suggestion of using FOIA procedures to suppress 
release of evidence of inaccurate or incomplete information, I can 
only reiterate what Secretary Rice stated in his letter to the 
Delegation on August 15: Air Force personnel at all levels were 
making good faith attempts to ensure that you received accurate 
and reliable information. 



I hope this clears the air as to how we processed the FOIA 
request. If you or your staff have any questions, please call me 
so that we can put this behind us. 

sincerely, 

/ +mes F. Boatright 
Deputy Assistant Secretary of the Air Force 

(Installations) 

Attachment 



PROCESSING OF REQUEST 

21 May 91 Save Loring Committee (Committee) sends Freedom of Information 
Act (FOIA) request to Loring AFB. 

22 May 91 Loring FOIA Office receives the request. 
Ten working days deadline = 6 Jun. 
Request is forwarded to Civil Engineering for staffing. 

23 - 30 May Civil Engineering personnel conduct a search for responsive 
records and have records reviewed by the FOIA Office and Base 
Legal Office. 

A recommendation for denial is prepared and signed by the 
Base Commander. 

31 May 91 Loring FOIA Office refers the request to Strategic Air Command 
Headquarters (SAC) for a search of records at that Headquarters 
and a review of the recommendation on release. 

The Loring FOIA Office also sends a letter to the Committee 
attorney advising the request has been referred to SAC and 
stating an answer should be provided by June 20, 1991. 

3 June 91 The attorney for the Committee writes to the Loring FOIA Office 
stating that he believes the response is due by the June 6 
deadline. 

4 June 91 Referral package is received at SAC FOIA Office. 
Ten working days deadline = 18 Jun. 

5 June 91 SAC FOIA Office forwards the package to the Office of the 
Deputy Chief of Staff for Plans for a review of the records 
forwarded from Loring, a search for any additional responsive 
records at SAC, and a recommendation on release. 

10 June 91 Loring FOIA Manager writes the Committee attorney in response 
to his June 3 letter and cites "Unusual circumstances" 
provision in the applicable regulations which permits 
additional processing time and notes the package has been 
referred to SAC. 

11 June 91 Referral package is returned to the SAC FOIA Office with 
additional records located at SAC, a legal review, and 
recommendations. - 

12 June 91 SAC refers the request package to the FOIA Manager at 
Headquarters United States Air Force (SAF/AAIS) for a further 
search of records there and a decision on release. 

SAC FOIA Manager sends a letter to the Committee attorney 
advising the request has been referred to SAF/AAIS and that 
SAF/AAIS will advise the Committee of their determination. 



13 June 91 

18 June 91 

19 June 91 

2 0  June 91 

2 5  June 91 

2 6  June 91 

2 8  June 91 

2 July 91 

3 July 91 

5 July 91 

Package is delivered to the Pentagon; receipt shows accepted: 
at 2:40 p.m., June 13. For unknown reasons, the package is not 
logged into SAF/AAIS until June 18. 

Referral package is logged into SAF/AAIS and processing begins. 
ten working days deadline = believed to be July 2, based upon 
logged receipt on June 18. 

Package is forwarded to the Office of the Assistant Chief of 
Staff for Programs and Evaluation for a further search for 
responsive records and a decision on release. 

Package is received in the Installation Management Division 
for action. 
Review of package begins. 

Review continues with study of the Freedom of Information 
Act, legal recommendation is obtained. 

Staff Summary Sheet and draft response letter are finalized in 
the Installation Management Division. Coordinations are sought 
from the General Law Division, Office of The Judge Advocate 
General; the Office of the Civil Engineer; the General Counsel; 
the Deputy Assistant Secretary of the Air Force for 
Installations; and the FOIA Manager (SAF/AAIS). 

Coordination is obtained from General Law Division and Office 
of the Civil Engineer. 

FOIA Manager (SAF/AAIS) writes the Committee attorney reporting 
that a ten working-day extension is required to consult with 
other Air Force activities to determine if the records are 
releasable. 

Committee sues to compel release of information. 

Hearing is held in US District Court on Committee's suit. 
Air Force is ordered to release information sought by 
July 5, 1991, further hearing is set for July 8 to review any 
Air Force claims of exemption from release. 

Coordination on release is obtained from General Counsel 
and the Deputy Assistant Secretary for Installations. 

First package of documents is shipped to the Committee by 
Federal Express. 

- 
Second and final package of documents is datafaxed and shipped 
to the Committee by Federal Express. 



8 July 91 No hearing is held in US District- Court; Air Force withheld 
none of the records sought in the request. 

By letter, the Committee claims not all documents requested 
have been released; cites additional items sought. 

10 July 91 Government answers Committee claim with affidavits 
establishing no other documents exist. 

No further court action, case open, but Committee 
has made no further claims. 



Document Separator 



The Honorable Olympia J. Snowe 
House of Representatives 
Washington, D.C. 20515 

Dear Mrs. Snowe: 

Although the processing of the Freedom of Information Act 
(FOIA) request discussed in your letter of June 26, 1991, to 
Secretary Rice was completed with the release of all requested 
documents on July 5, I wanted to personally write each Member of 
the Delegation and explain the processing of the request. 

AS outlined in the attached chronology, the request was 
received at Loring Air Force Base (AFB) on May 22, 1991. It was 
logged for completion pursuant to Department of Defense (DoD) and 
Air Force guidelines by June 6, ten working days after receipt. 
The package was forwarded to the base civil engineering squadron 
to conduct a search of available records and make a recommendation 
as to their releasability. A base-level search had been completed 
and a release recommendation prepared by the 30th of May. 

The request sought the release of all records of 
transmissions between Loring AFB, Headquarters Strategic Air 
Command (HQ SAC), the Department of the Air Force, and the DoD 
concerning the condition of facilities at Loring AFB from May 7 to 
21, 1991. Such a request requires a search of records at all 
locations mentioned in the request, not just those at base level. 

Additionally, in response to our experience with FOIA 
requests concerning the base closure list approved in 1988, the 
Air Force established a policy in early 1989 directing that all 
FOIA requests for information concerning base closure issues be 
forwarded through the relevant Major Command with recommendations 
on release to Headquarters USAF (SAF/AAIS) for final resolution. 
This policy has remained in effect since 1989 and throughout the 
base closure recommendation process this year. 

Thus, the Save Loring Committee FOIA request was forwarded 
through HQ SAC to SAF/AAIS for further searches of records at 
those levels, recomniendations, and final disposition of the 
request. This is why the Base Commander at Loring AFB told the 
Committee he had been directed to forward their request to higher 
headquarters. Base officials wrote the Committee to tell them the 
request was being forwarded to HQ SAC on May 31, and that HQ SAC 
would advise them of its determination by June 20. 

OFFICE OF THE ASSISTANT SECRETARY 

_ _ - - . . - - 

- 

DEPARTMENT OF T H E  AIR FORCE 
WASHlNGTON DC 20330-1000 

AUG 2 9 1991 



Although the FOIA itself provides little guidance on 
processing requests, the courts have established a due diligence 
standard for the review of agency actions. DoD and the Air Force 
have promulgated procedures to be followed in FOIA processing. 
These procedures envision that many requests will have to be 
forwarded to additional locations or higher authorities for 
resolution. In such cases, an internal ten working-day suspense 
is established at each location which receives a referral request. 

Officials at Loring AFB completed their search of records and 
prepared their recommendation within ten working days. They 
referred the request to HQ SAC on Friday, May 31, and it was 
received there on Tuesday, June 4. With hindsight, the use of 
overnight delivery could have begun processing at HQ SAC one day 
earlier. HQ SAC was also able to conduct its records search and 
refer the request to Headquarters USAF within ten working days. 
They forwarded the request by overnight delivery on June 12. It 
was received in the Pentagon on June 13. HQ SAC wrote the 
Committee to inform them of this referral on June 12. 

The Headquarters FOIA office received the request on June 13 
but, due to administrative error, did not log it in and begin 
processing until June 18, a delay of three work days. This 
oversight did delay the final response and we regret that error. 
Based on the June 18 log entry, a ten-workday deadline of July 2 
was mistakenly established. As processing in Washington 
continued, it became clear that all required records searches, 
reviews and coordinations would not be completed by July 2. On 
July 2, the same day the Committee brought suit to compel the 
release of the documents, SAF/AAIS wrote the Committee to advise 
of the need for an extension. 

Coordiriation was completed at Headquarters USAF on July 3. 
~ l l  documents sought in the request were delivered in two 
installments shipped by Federal Express to the Committee on July 3 
and 5. 

The processing of FOIA requests involves careful, line-by- 
line analysis of relevant documents and requires multiple levels 
of review. The Air Force is fully committed to maximum disclosure 
under the FOIA and to expeditious processing. With hindsight, 
this request could have been processed more quickly if personnel 
at all levels had given it even higher priority, had proper log-in 
been accomplished in the Pentagon, and had we used overnight 
delivery at every level. I want to assure you our actions do not 
reflect any intent to frustrate your efforts on behalf of Loring 
AFB. As to the suggestion of using FOIA procedures to suppress 
release of evidence of inaccurate or incomplete information, I can 
only reiterate what Secretary Rice stated in his letter to the 
Delegation on August 15: Air Force personnel at all levels were 
making good faith attempts to ensure that you received accurate 
and reliable information. 



I hope this clears the air as to how we processed the FOIA 
request. If you or your staff have any questions, please call me 
so that we can put this behind us. 

Sincerely, 

i yames F. ~oatr-i~ht 
Deputy Assistant Secretary of the Air Force 

(Installations) 

Attachment 



PROCESSING OF REQUEST 

21 May 91 Save Loring Committee (Committee) sends Freedom of Information 
Act (FOIA) request to Loring AFB. 

22 May 91 Loring FOIA Office receives the request. 
Ten working days deadline = 6 Jun. 
Request is forwarded to Civil Engineering for staffing. 

23 - 30 May Civil Engineering personnel conduct a search for responsive 
records and have records reviewed by the FOIA Office and Base 
Legal Office. 

A recommendation for denial is prepared and signed by the 
Base Commander. 

31 May 91 

3 June 91 

4 June 91 

5 June 91 

Loring FOIA Office refers the request to Strategic Air Command 
Headquarters (SAC) for a search of records at that Headquarters 
and a review of the recommendation on release. 

The Loring FOIA Office also sends a letter to the Committee 
attorney advising the request has been referred to SAC and 
stating an answer should be provided by June 20, 1991. 

The attorney for the Committee writes to the Loring FOIA Office 
stating that he believes the response is due by the June 6 
deadline. 

Referral package is received at SAC FOIA Office. 
Ten working days deadline = 18 Jun. 

SAC FOIA Office forwards the package to the Office of the 
Deputy Chief of Staff for Plans for a review of the records 
forwarded from Loring, a search for any additional responsive 
records at SAC, and a recommendation on release. 

10 June 91 Loring FOIA Manager writes the Committee attorney in response 
to his June 3 letter and cites "Unusual circumstances" 
provision in the applicable regulations which permits 
additional processing time and notes the package has been 
referred to SAC. 

11 June 91 Referral package is returned to the SAC FOIA Office with 
additional records located at SAC, a legal review, and 
recommendations. 

12 June 91 SAC refers the request package to the FOIA Manager at 
Headquarters United States Air Force (SAF/AAIS) for a further 
search of records there and a decision on release. 

SAC FOIA Manager sends a letter to the Committee attorney 
advising the request has been referred to SAF/AAIS and that 
SAF/AAIS will advise the Committee of their determination. 



13 June 91 

18 June 91 

19 June 91 

20 June 91 

25 June 91 

26 June 91 

28 June 91 

2 July 91 

3 July 91 

5 July 91 

Package is delivered to the Pentagon; receipt shows accepted 
at 2:40 p.m., June 13. For unknown reasons, the package is no 
logged into SAF/AAIS until June 18. 

Referral package is logged into SAF/AAIS and processing begins 
ten working days deadline = believed to be July 2, based upon 
logged receipt on June 18. 

Package is forwarded to the Office of the Assistant Chief of 
Staff for Programs and Evaluation for a further search for 
responsive records and a decision on release. 

Package is received in the Installation Management Division 
for action. 
Review of package begins. 

Review continues with study of the Freedom of Information 
Act, legal recommendation is obtained. 

Staff Summary Sheet and draft response letter are finalized in 
the Installation Management Division. Coordinations are sought 
from the General Law Division, Office of The Judge Advocate 
General; the Office of the Civil Engineer; the General Counsel; 
the Deputy Assistant Secretary of the Air Force for 
Installations; and the FOIA Manager (SAF/AAIS). 

Coordination is obtained from General Law Division and Office 
of the Civil Engineer. 

FOIA Manager (SAF/AAIS) writes the Committee attorney reporting 
that a ten working-day extension is required to consult with 
other Air Force activities to determine if the records are 
releasable. 

Committee sues to compel release of information. 

Hearing is held in US District Court on Committee's suit. 
Air Force is ordered to release information sought by 
July 5, 1991, further hearing is set for July 8 to review any 
Air Force claims of exemption from release. 

Coordination on release is obtained from General Counsel 
and the Deputy Assistant Secretary for Installations. 

First package of documents is shipped to the Committee by 
Federal Express. 

Second and final package of documents is datafaxed and shipped 
to the Committee by Federal Express. 



8 July 91 No hearing is held in US District Court; Air Force withheld 
none of the records sought in the request. 

By letter, the Committee claims not all documents requested 
have been released; cites additional items sought. 

10 July 91 Government answers Committee claim with affidavits 
establishing no other documents exist. 

No further court action, case open, but Committee 
has made no further claims. 



Document Separator 



DEPARTMENT OF THE AIR FORCE 
WASHINGTON DC 20330-1000 

OFFICE OF THE ASSISTANT SECRETARY AUG 2 0 1991 

The Honorable Thomas H. Andrews 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Andrews: 

Although the processing of the Freedom of Information Act 
(FOIA) request discussed in your letter of June 26, 1991, to 
Secretary Rice was completed with the release of all requested 
documents on July 5, I wanted to personally write each Member of 
the Delegation and explain the processing of the request. 

As outlined in the attached chronology, the request was 
received at Loring Air Force Base (AFB) on May 22, 1991. It was 
logged for completion pursuant to Department of Defense (DoD) and 
Air Force guidelines by June 6, ten working days after receipt. 
The package was forwarded to the base civil engineering squadron 
to conduct a search of available records and make a recommendation 
as to their releasability. A base-level search had been completed 
and a release recommendation prepared by the 30th of May. 

The request sought the release of all records of 
transmissions between Loring AFB, Headquarters Strategic Air 
Command (HQ SAC), the Department of the Air Force, and the DoD 
concerning the condition of facilities at Loring AFB from May 7 to 
21, 1991. Such a request requires a search of records at all 
locations mentioned in the request, not just those at base level. 

Additionally, in response to our experience with FOIA 
requests concerning the base closure list approved in 1988, the 
Air Force established a policy in early 1989 directing that all 
FOIA requests for information concerning base closure issues be 
forwarded through the relevant Major Command with recommendations 
on release to Headquarters USAF (SAF/AAIS) for final resolution. 
This policy has remained in effect since 1989 and throughout the 
base closure recommendation process this year. 

Thus, the Save Loring Committee FOIA request was forwarded 
through HQ SAC to SAF/AAIS for further searches of records at 
those levels, recommendations, and final disposition of the 
request. This is why the Base Commander at Loring AFB told the 
Committee he had been directed to forward their request to higher 
headquarters. Base officials wrote the Committee to tell them the 
request was being forwarded to HQ SAC on May 31, and that HQ SAC 
would advise them of its determination by June 20. 



Although the FOIA itself provides little guidance on 
processing requests, the courts have established a due diligence 
standard for the review of agency actions. DoD and the Air Force 
have promulgated procedures to be followed in FOIA processing. 
These procedures envision that many requests will have to be 
forwarded to additional locations or higher authorities for 
resolution. In such cases, an internal ten working-day suspense 
is established at each location which receives a referral request. 

Officials at Loring AFB completed their search of records and 
prepared their recommendation within ten working days. They 
referred the request to HQ SAC on Friday, May 31, and it was 
received there on Tuesday, June 4. With hindsight, the use of 
overnight delivery could have begun processing at HQ SAC one day 
earlier. HQ SAC was also able to conduct its records search and 
refer the request to Headquarters USAF within ten working days. 
They forwarded the request by overnight delivery on June 12. It 
was received in the Pentagon on June 13. HQ SAC wrote the 
Committee to inform them of this referral on June 12. 

The Headquarters FOIA office received the request on June 13 
but, due to administrative error, did not log it in and begin 
processing until June 18, a delay of three work days. This 
oversight did delay the final response and we regret that error. 
Based on the June 18 log entry, a ten-workday deadline of July 2 
was mistakenly established. As processing in Washington 
continued, it became clear that all required records searches, 
reviews and coordinations would not be completed by July 2. On 
July 2, the same day the Committee brought suit to compel the 
release of the documents, SAF/AAIS wrote the Committee to advise 
of the need for an extension. 

Coordination was completed at Headquarters USAF on July 3. 
All documents sought in the request were delivered in two 
installments shipped by Federal Express to the Committee on July 3 
and 5. 

The processing of FOIA requests involves careful, line-by- 
line analysis of relevant documents and requires multiple levels 
of review. The Air Force is fully committed to maximum disclosure 
under the FOIA and to expeditious processing. With hindsight, 
this request could have been processed more quickly if personnel 
at all levels had given it even higher priority, had proper log-in 
been accomplished in the Pentagon, and had we used overnight 
delivery at every level. I want to assure you our actions do not 
reflect any intent to frustrate your efforts on behalf of Loring 
AFB. As to the suggestion of using FOIA procedures to suppress 
release of evidence of inaccurate or incomplete information, I can 
only reiterate what Secretary Rice stated in his letter to the 
Delegation on August 15: Air Force personnel at all levels were 
making good faith attempts to ensure that you received accurate 
and reliable information. 



I hope this clears the air as to how we processed the FOIA 
uest. If you or your staff have any questions, please call me 
that we can put this behind us. 

Sincerely, 
rl 

~#mes F. ~ o a t i i ~ h t  
Deputy Ass ,stant Secretary of the Air Force 

(Installations) 

Attachment 



PROCESSING OF qEQUEST 

21 May 91 Save Loring Committee (Committee) sends Freedom of Information 
Act (FOIA) request to Loring AFB. 

22 May 91 Loring FOIA Office  receive.^ the request. 
Ten working days deadline = 6 Jun. 
Request is forwarded to Civil Engineering for staffing. 

23 - 30 May Civil Engineering personnel conduct a search for responsive 
records and have records reviewed by the FOIA Office and Base 
Legal Office. 

A recommendation for denial is prepared and signed by the 
Base Commander. 

31 May 91 Loring FOIA Office refers the request to Strategic Air Command 
Headquarters (SAC) for a search of records at that Headquarters 
and a review of the recommendation on release. 

The Loring FOIA Office also sends a letter to the Committee 
attorney advising the request has been referred to SAC and 
stating an answer should be provided by June 20, 1991. 

3 June 91 The attorney for the Committee writes to the Loring FOIA Office 
stating that he believes the response is due by the June 6 
deadline. 

4 June 91 Referral package is received at SAC FOIA Office. 
Ten working days deadline = 18 Jun. 

5 June 91 SAC FOIA Office forwards the package to the Office of the 
Deputy Chief of Staff for Plans for a review of the records 
forwarded from Loring, a search for any additional responsive 
records at SAC, and a recommendation on release. 

10 June 91 Loring FOIA Manager writes the Committee attorney in response 
to his June 3 letter and cites "Unusual circumstances" 
provision in the applicable regulations which permits 
additional processing time and notes the package has been 
referred to SAC. 

11 June 91 Referral package is returned to the SAC FOIA Office with 
additional records located at SAC, a legal review, and 
recommendations. 

12 June 91 SAC refers the request package to the FOIA Manager at 
Headquarters United States Air Force (SAF/AAIS) for a further 
search of records there and a decision on release. 

SAC FOIA Manager sends a letter to the Committee attorney 
advising the request has been referred to SAF/AAIS and that 
SAF/AAIS will advise the Committee of their determination. 



. -  13 June 91 

18 June 91 

19 June 91 

20 June 91 

25 June 91 

26 June 91 

Package is delivered to the Pentagon; receipt shows accepted 
at 2 : 4 0  p.m., June 13. For unknown reasons, the package is not 
logged into SAF/AAIS until June 18. 

Referral package is logged into SAF/AAIS and processing begins. 
ten working days deadline = believed to be July 2, based upon 
logged receipt on June 18. 

Package is forwarded to the Office of the Assistant Chief of 
Staff for Programs and Evaluation for a further search for 
responsive records and a decision on release. 

Package is received in the Installation Management Division 
for action. 
Review of package begins. 

Review continues with study of the Freedom of Information 
Act, legal recommendation is obtained. 

Staff Summary Sheet and draft response letter are finalized in 
the Installation Management Division. Coordinations are sought 
from the General Law Division, Office of The Judge Advocate 
General; the Office of the Civil Engineer; the General Counsel; 
the Deputy Assistant Secretary of the Air Force for 
Installations; and the FOIA Manager (SAF/AAIS). 

28 June 91 

2 July 91 

Coordination is obtained from General Law Division and Office 
of the Civil Engineer. 

FOIA Manager (SAF/AAIS) writes the Committee attorney reporting 
that a ten working-day extension is required to consult with 
other Air Force activities to determine if the records are 
releasable. 

Committee sues to compel release of information. 

3 July 91 Hearing is held in US District Court on Committee's suit. 
Air Force is ordered to release information sought by 
July 5, 1991, further hearing is set for July 8 to review any 
Air Force claims of exemption from release. 

Coordination on release is obtained from General Counsel 
and the Deputy Assistant Secretary for Installations. 

First package of documents is shipped to the Committee by 
Federal Express. 

5 July 91 Second and final package of documents is datafaxed and shipped 
to the Committee by Federal Express. 



8 July 91 No hearing is held in US District Court; Air Force withheld 
none of the records sought in the request. 

By letter, the Committee claims not all documents requested 
have been released; cites additional items sought. 

10 July 91 Government answers Committee claim with affidavits 
establishing no other documents exist. 

No further court action, case open, but Committee 
has made no further claims. 



Document Separator 



DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 20006-1604 
202-653-0823 

June 2, 1991 

JIM COURTER, CHAIRMAN 

COMMISSIONERS: 
WILLIAM L. BALL, 111 
HOWARD H. C A L U  WAY 
GEN. DUANE H. CWSIDY. USAF (RET) 
ARTHUR I N I T T ,  JR. 
JAMES SMITH 11, P.E. 
ROBERT D. STUART. JR. 
ALEXANDER B. TROWBRIDGE 

The Honorable Susan Livingstone 
Assistant Secretary of the Army 
for Installations 

The.Pentagon 
Washington, D.C. 20310-0101 

Dear Mrs. Livingstone: 

The Defense Base Closure and Realignment Commission is 
continuing its review of the various proposals. There are pieces 
of some of the Armyfs proposals that need further justification. 

Realignment of DESCOM to Rock Island - The formation of an 
~ndustrial Operations Command appears valid. However, there is 
an option of forming that command and splitting its missions and 
staff between Rock Island and Letterkenny. The realization is 
the personnel savings will be reduced, but so would the one-time 
costs. We request an analysis of this option. The option 
should be added to our May 24, 1991 request. Additionally, 
identify any additional realignments desired with your original 
proposal. 

Realignment of SIMA-East to Rock Island - The relocation of 
SIMA-E does not appear to have any savings or operational 
advantages, since SIMA-E has ,a variety of customers and is not a 
part of DESCOM or Industrial Operations Command.  his portion of 
your proposal only generates one-time costs. We request the 
operational rationale, by proposed workload, for this proposal. 
This option should be added to our May 24, 1991 request. 

Combat Material Research Lab - The realignment of the 
Electronics Technology and Devices Lab to Harry Diamond Lab - 
Adelphi has large one-time costs, primarily for the construction 
of the new lab. There is no apparent operational synergism since 
this function appears to be an unique operation. We request the 
operational rationale and cost considerations for this proposal. 
This option should be added to our May 24, 1991 request. 

Realign Artillery and Tactical Vehicle ~ebuild and ~actical 
Missile Maintenance -   his realignment is noted in your 
recommendations for the Industrial Depot Category. We request 
the specifics, in terms of costs and personnel, be broken-out of 
your costs analysis. This should be added to bur May 24, 1919 
request. 



The Honorable Susan Livingstone 
age Two 

The Commission is rapidly approaching the decision phase of 
its effort. The above information is required no later than 
June 4, 1991. The original request of May 24, 1991 may be 
extended to that date. 

Thank you in advance for your cooperation and timely 
response. 

Sincerely, 

JIM COURTER 
Chairman 

cc: The Honorable Colin McMillan 



Document Separator 



REPLY TO 
AlTENTION OF 

1 7 JUN 1991 < $ < ~ " ~ - ' ~ ' ~ ~ ~  

DEPARTMENT OF THE ARMY 
OFFICE OF THE CHIEF OF STAFF 

WASHINGTON, DC 20310-0200 

1 1  June 1991 

Mr. Jim Courter 
Chairman, Defense Base Closure 
and Realignment Commission 

1625 K Street, N.W., Suite 400 
Washington, D.C. 20006-1604 

Dear Mr. Courter, 

Thank you for your letter of May 22, 1991, to Mrs 
Livingstone requesting the Army to review the independent 
proposal for retaining the Land Combat Missile Systems 
maintenance mission at Anniston Army Depot. 

Attached is a copy of the comments prepared by 
Headquarters, AMC in response to what appears to be the 
same proposal submitted by the Alabama delegation on 
behalf of Anniston Army Depot. The last page of the 
attachment is the requested COBRA summary. 

The economic challenges made in the proposal 
overstate the equipment that would actually be moved to 
Letterkenny Army Depot and fail to consider the savings 
in overhead identified in the DDMC study. The 
environmental concerns are totally unfounded and the 
evidence shows that environmental compliance will improve 
at both Anniston and Letterkenny Army Depots. 

If we can be of further assistance, please feel free 
to contact me personally or Lieutenant Colonel Chip 
Larouche at (703) 693-7556. 

Sincerely, 

John B. Nerger 
Acting Director, Total 
Army Basing Study 

Attachment 

cc: The Honorable Colin McMillan 
The Honorable Susan Livingstone 



After reviewing the information provided by the delegation frm 
Alabma on behalf of  ~nniston Army Depot, I ~ R  find that none of 
the considerations provided warranted incorporation or approval 
into khe Tactical Missilee Study, 

Combat Readiness will not: be detrimentally impacted by the 
consolidation ot all DoD rnisailes at Letterkenny Anny Depot* 

- 
Environmental Compliance will not only be met, but will be 
exceeded, due mostly to the change in workload mix at 
htterkenny. 

The Tactical Missilea Study report issued in January 1991 
projected total cost savings of 687.194 million £ran the movemetal: 
o f  all Services' workload to Utterkenny, leas a total cost for 
facilities renovation to accept the additional equipnent plus the 
cost to move equipnent of $29.200 million for a net savings 
associated with the consolidation of $57.994 million, 

Of the total $87,194 to be saved, $23.4 (Table 1) is applicable 
ko t h p  wnrkln~A tn he moved fran h n i a t o n  Army D e p o t .  H i l i i a n u y  
construction avoidance at mniston is $7.25 million for the 
ATACMS and Inertial Guide projects. Increased travel cost for 
personnel fran MICCM to Lettorkenny vs. Anniston is $368,445. 
Cost to mova the equipnent unique to the Land Combat Missile 
Systws is $102,232, Although personnel costs were not 
calculated at the time of the original study those coats 
applicable to the move of ANAD workload are projected to bet about 
1/3 of the total $5.4 million for all Army wrkload change -- 
$1.9 million. This results in a net savings projected to be 
$28.3 million. ($23,4 mil + 87,25 mil - $368K - $102 K 

- ?. 

- $1.8 mil = $28.3 mil) 

This projected savings of 628.3 million is contrary to the 
Alabama projection. Their projection was a cost of 
$38,588,919.78 plus $7,283,325,21 per year for 5 years 
($36,416,626) or a total cost of approximately $75 million, 

The Tactical Missiles study offers a cost savings projection to 
DoD by consolidating workload at LEAD. me material provided by 
Alabama offered no savings to keep the woxkload at ANAD. 

The cansolidation of Tactical Missiles fran ANAD to LEAD is , 

consistent with the policy of Army Deputy Chief of Staff  for 
I;ogistica (DCSLOG) and ier coneistent with the Joint: Service 
Business Plan endorsed by Department of the Army, Depaxtment of 
the Navy, and Department of the Air Force dated Feb, 28, 1991, to 
Assistant Secretary of Defense (Production and Logistics). 



The following is an excerpt fean the Amy's Business Plan 
relative to the Tactical Missiles Study that also supports our 
position, 

3.8 0 LETTERKENM ARMY DEPOT (LEAD) - STRATEGY. LEAD will be 
postured aa the Don missile and missile support eguipnent CrX 
(Center for Technical EZxcellence) and integrated depot-level 
maintenance faciliky. This consolidates guidance and control 
section repair for all current and future air, ground, and 
surface launched missiles, The missile support equipnent 
includes Awy-ooly launchersf radars, aaeociaLad taocillury 
equipnent, and subsystem repair of missile platforms mounted on 
track or wheeled vehicles for which eysten integrity is not 
impacted by their renoval and repair at LERD. All artf llery 
workload will bs consolidated at RRAD coneistent with DDMC study 
recaranendations, The short-term savings plan consolidated the 
autanotive workload a t  TEAD. 



REVIEW OF LEAD VS. ANAD PERFORMING LAND C!&BAT MISSILE SYSTEMS 
WORKLOAD 

We have addressed the ~ S S U R R  jn the  RA- nrdor an the -torial 
~ r o v i d d  hy the Aalgat ion  fran Alabama. Our p o i t i o r >  waa IJUL tu 
refute the position taken by Alabama, but rather to effectively 
deal strictly with the facts associated with the movement of the 
workload fran ANAD to LEAD. Listed below is the projection made 
by the Tactical Missiles Study Team. 

In the areas addressed below, sane of the projections addrese the 
total Services' workload change when it was too intermeshed w i t h  
the Alabama workload t o  differentiate. 

A, CC(.IBAT READINESS - 
Impact to readiness is a most important consideration in the 
decision making pxocess to relocate a Source of Repair: (SOR). To 
m i n i m i z e  the impact to a change in SOR a detailed implementation 
plan is required. The hplmentation plan includes phasing of 
workload, facilities requirenenta, equipnent requirements, people 
(skill levels, training, relocation, learning curve, 
availability, etc.), and inventory availability, 

Nith the decline in world hostilities and the low probability of 
a global land based war scenario, less demand is being placed on 
existing inventory and turn-around-time. 

With the utmost concern for canbat readiness, there is negligible 
impact to our ability to support the existing force structure and 
to readily dispatch the operating forces to mt any mergent 
demand during the transition of SORES. The orderly transition of 
the Tactical Missiles took into consideration the weapons 
requiraents of the present force structures and conflict 
scenarios as major factors. m he responsibility for this 
transition process has been directed by CorrPMnder Depot: Systems 
Ccmnand to each depot, to be executed as the priority of the 
Business Offices. Transition plane will be patterned to the 
specific missile systems. Where duplication of support equipnent 
exists, equipnent will be moved and a dual capability will be 
established allowing for the timely transition while maintaining 
readiness. 

As an example, the Airborne TOW equipnent has been revf ewed and 
it has been determined that dual capability exists within the 
depot system. This duplicate capability is presently housed in 
Mainz &my Depot. Based on the recommendations frm the D D K  
study concerning Mainz, the TOW m i s s f  on would be transferred to 
LEAD in E'Y93. This dual capability allows for the timely 
equipnent transfer fran Mainz prior to the movement of Annistonts 



s u p p r t  equipnent. Thus allowing for no maintenance downtime for 
TCW and making it one of the systms providing the beet 
transition options with the lowest risk factor to impact 
readiness. 

0. ENVIRONMENTAL CONSIDERATXONS - 
hviromental compliance was considered in the Defense Depot 
Maintenance Council ( D D E )  study. It is acknowledged that 
environmental regulations are not consistently restrictive across 
the country. However, as stewards of our national resources jk 
io inclmrbcnL UFIJ the uepartment of Cefense to reduce 
environmental pollutants frcm its industrial operations rather 
than seeking mans to circumvent the words and spirit of these 
regulations, The Clean Air Act of 1990 wall likely redefine 
pollutant categories and monitoring requirements such that 
engineering controls will be required to reduce missions from 
all large industrial facilities within DESCCM. The LEAD is 
involved in advanced planning to install control equipnent for 
Volatile Organic Compound (VOC) m i s s i o n s  which will maintain 
canpliance during expanded mission workload in support of 
unplanned surge events such as Desert Stom, s his technology is 
also under analysis to maximize i t s  application under the new 
Clean Air Act of 1990 requiranents. 

The DDlvKl study pzoposal regarding missile consolidation will ease 
the LEAD canpliance posture with regard to VCC emissions 
spec1 f ically, and all environmental media generally, 
Consolidation of tactical missiles at LEAD coupled with the 
planned movment of artillery and truck workload from LEAD will 
significantly reduce the enissions of VOC and improve the LEAD 
canpliance posture in this regard. Annually, an estimated 
reduction of 75.80% of VOC emissions fran LEAD may result frm 
implementation of the study reccmmendations. %e influx of new 
misaile systems will replace the current VOC-intensive workload 
with a much cleaner type of work. me eleven missile systans 
r e c m n d e d  t o  be transferred to LEAD will be eleekronic missile 
canponent work requiring minimal painting. 

Envirormental impacts and ccmpliance are issues which receive 
significant consideration in every level of: DoD planning. 
However, consolidation of tactical missile workload at LEAD and 
the transfer of artillery and trucks will result in  decreased 
levels of VOC output in relation to present output. Ccmpliance 
will be achieved and maintained in accordance with statute and 
policy. 



C. E O ~ I C  CONSIDERATIONS - 
1. RELATIVE faCATION OF ANNISTON AND LETTERKENNY TO THE ARMY 
MISSILE COMMAND (MICOM) AND ASSOCIATED IMPACTS ON OPERATING COSTS 

we accept the position offered on behalf of Anniston. We expect: 
travel costs to increase when workload is moved fran Anniston to 
Letterkenny. We offer no opposing psition. 

2 .  COSTS OF DOING BUSINESS, ANNISTON VS. LETTERKENNY 

NO attempt was made to diffar~n~iato &e oosta per eomnro\?li~y 
o a e r  than the savings calculations made in the original Tactical 
Missiles Study. Therefore, bid rates do not serve as a 
comparison until all workload changes stabilize, 

3. COSTS OF FACILITIZATION 

Land Combat Missile Systems relocated fran ANAD to LEAD require 
similar fac i l i t i e s  which are used for maintenance support that 
exist throughout the DoD Tactical Missile ccmmunity. Existing 
clean roans within DoD are of a higher quality modular design 
than the ones located at ANAD and will be relocated to provide 
the necessary capacity/capability at the LEAD Consolidated 
Tactical Missile Facility. 

A major nhje~t -4va  of kho Vaatioal nioailta ~ f u ; l y  wsla Lu uprlmize 
an existing facili t y l  s use through consolidation with no Military 
Construction expenditures. LEAD was determined to bt~  the only 
site that could be dedicated as a Tactical Misaile Facility for 
the following reasonst (a) the current: mission as CTX for 
HAM(/PATRIOT air defense missf le syotms) (b) concurrent DDKl 
studies on trucks, and towed/selP propelled Howitzer8 recormended 
the consolidation of these systems at  other activities thus 
availing an additional 317,000 square feet facility to ber 
renovated with no Military Construction costs at' L W ;  and 
additionally, (c) LEAD has other facilities which contain 
physical and electronic surveillance security for service systems 
identified in the study, mesa facilities include tr i - l eve l  
security systems with  ample security/safety/amunition operations 
and confoming earth covered storage space, 

4. RELOCATION QF EQUIPMENT FRW ANN1 STON TO IJETTIWWJNY 

mis analysis included the followingr 

Only those cost centers involving 8irect:missile support were 
analyzed; 

Support activities such' 'as machine shops, paint facilities, 
and cleaning operations were not considered because they already 
exist a t  LEAD; 



Equipnent required to support relocated workload waa taken 
f r a  the Capability/Capacity Engineering Rata Reporting System 
(CmRS) . The CEDRS file only list8 qipnent over $1,008.00. 
Only major test consoles in the missile cost centers, h i c h  are 
uniquely dedicated, transfer with the mission. The weight o f  a 
typical major test console is estimated a t  2,000 lbs. 

&timated workhours for labor and the cost per workhour were 
derived frm a similar study performed in 1998. 

Fox the purpose of this analysis, it is expected that current 
prices at ANAD are within plus or minus 10 percent of the 1990 
figures. 

Based on the CEDRS file, the equipnent listed for d i r e c t  missile 
support cost centers equals 182 items at a total cost of 
$20,577,000.00. Only 4 7  of the 182 items listed represent test 
consoles. The remainder are mostly peripheral support equipnent 
such as oscilloscopes, multimeters, power supply generators, 
fixtures, etc. A cost breakdown for disassembly, cxati ng, 
shipping, uncraking, and reassembly at LEAD is as followst 

Es t Est Fst Mnnber 
Workhaurn cost p r  crating of 
per unit work hr cost per uni t s  cost 

unit 
Disassanble and move 
to shipping area 8 $42.50 na 47 $15,980 

Uncra te na DB $ 50 4 7 $2,350 

Move to new location 
and reinstall 8 $42.50 na 47 $15,980 

Sub total $48,410 

.. - Estimated transportation coat for 47 consoles at 
2,000 lbs e~ch $3,822 

(Disassemble, crate, uncrate, reinstall) eat  m a t  
to m v e  remaining equipnent $50,000 

Estimated cost to move all direct support miesile 
equipnent fran ANAD t o  LEAD $102,232 

Consideration was given to  the vast quantities of support 
equipnent existing wfthin the Tactical ~issile arena. Through 
consolidation, specialized support equfpnent w i l l  be moved to the 
selected location and the canmon support equipnent will be 
screened for application across all services, thereby reducing 
overall ccmmon support equipnent transition4 to the select& 
site. 



REALIGNMENT SUMMARY (COBRA V e r  1.20) 
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DEFENSE BASE CLOSURE AND REALIGNMENT COMMISSION 
1625 K STREET, N.W. SUITE 400 

WASHINGTON, D. C. 
~zdm-cms!a JIM COURTER, CHAIRMAN 

COMMIfltvur.; 
W t L U W  L. e A u .  111 
HOWARD H. c A U W A Y  

May 22, 1991 GEN. DUAUE n. w b v ,  umr  RE^-) 
m U R  -lT. JR. 
JMS sum 11, P.C 
MmCRT 0. ICTUARI, JR. 
-m B. t " k w i 3 ~ l C l o d E  

The Honorable Susan ~ivingstone 
Assistant Secretary of the Army 

for Installations 
The Pentagon 
Washington, D.C. 20301  

Dear Mrs. ~ivingstone: 

The Defense Base Closure and Realignment Commission has 
received an independent proposal for retaining the Land Combat 
~issfle Systems maintenance mission at Annistbn Army Depot. The 
proposal challenges the economics of the Army proposal, identifies 
a p o t . e n t i a 1  environmental problem (handling V O C f  s) , and proposes an 
1 ' .  . ~ ; a t i v e .  

We request that you review the attached proposal and prov!ll( 
-nts no later than June 3 ,  1991. The comments should incl~: 
;rt information paper and COBRA analysis of the proposal. 

l'iiank you in advance for your cooperation and timely respor 

jc: t g m  
enc 

cc: The Honorable Colin McMillan 
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DAEN-ZCI 

l4EMORANDDM FOR RECORD 

2 0 NOV IEI 

PORPOSE: Define the Defense Base ~ealignment andclosure 
Commissions consideration of the Army initiative t o  realim 
naintenance a c t i v i t y  among various Army ~ e p o t s .  

DISCUSSION: The Department of Defense Base Realignment and 
closure Proposal submitted to the Commission contained a 
sentence in the Lettetkemy Amy Depot recommendation 
sec t ion  regarding maintenance activity transfer (pg 4 7 ) .  
The sentence read Losses in personnel at Letterkenny Amy 
Depot are partially offset by a concurrent action to move 
the tactical missile maintenance workload from Anniston 
Army Depot, ?G, Red River A m y  Depot, RI, Sacramento Army 
Depot, CA, Tobyhanna Anny D e p o t ,  PA, and several Navy and 
Air Force industrial facilities into Letterkenny A m y  Depot 
a d  t o  realign the tactical vehicle and artillery 
naintenance workload from Letterkenny to Tooele, UT, and 
Red River Brmy Depots, TX respectively.I1 

The justification for t h e  Letterkenrry Btmy Depot 
submission contained c o s t  data f o r  the realignment of 
activities to Rock Island Arsenal and Redstone Arsenal. 
NQ refeience o r  cast data f o r  the workload tiansrer 
proposal was included in the DoD submission. 

Subsequent actions requested the &my submit Migration 
Diagrams and COBRA (cost) Analysis for all of their 
proposals (and alternatives). The Amy did  submit 
Migration Diagrams f o r  the maintenance workload: however, 
no COBRA (cost) Analysis was provided. 

Telephonic coordination with the Army T o t a l  Army 
Basing Study indicated that  the Letterkenny maintenance 
workload realignment was lfworklcadu only and did not 
involve personnel and was withh Army authority to approve. 
The A ~ I R ~  included it because of OSD guidance to include 
cumulative ac t ions  w h i c h  triggered the threshold that 
warranted submission to the Commission. 



SUBJECT: REALIGNMENT OF MXINTENANCE WORKLOAD - LETTERKENNy 
ARMY DEPOT 

The undersigned addressed the issue with Commission 
counsel and ~ i r e c t o r  of Review and Analysis, recayrmdhg 
the ~ommissian not consider the initiative. The . 
recommendation w a s  accepted and the  omm mission a id  not . . 
address the initiative. 

DA D A. 
Analyst 
Defens Ba e Realignmentiand 
closure Commission 
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To: Matt 
From: Jackie 
re.: The Land Combat Missile Systems Maintenance at Anniston 

Per numerous conversations among staff, below is a precursory list 
of pros and cons: 

The realignment of the Tactical Missile Maintenance workload 
from several locations, Anniston included, is a MAJOR initiative 
from AMC -- in accordance to the AMC 2000 vision. Thus, it should 
have been highlighted clearer by OSD in its original submission. 

The Army rationalized that the realignment was WORKLOAD- 
oriented, and did not involve personnel, thus fell within Army 
authority. True, however, it does not EXCLUDE the Commission from 
taking a position on the move, if we so choose. At the same time, 
if it were completely in the Army's purview to decide, then why 
even mention the realignment in the recommendation? 

The Commission chose not to comment on the move. Though, 
since we also did NOT explicitly disapprove of the consolidation of 
the Missile Systems Maintenance, the Army is interpreting that we 
approved the Anniston move as part of the Letterkenny realignment. 

The question that needs to be answered is: Should the 
realignment of the Tactical Missile Maintenance be a separate 
package than the Letterkenny realignment? 

A COBRA Summary Report, a single page, and a migration 
diagram were submitted by the Army for the Commission to review. 
These items were provided in response to our 6.2.91 inquiry, and 
not as part of the original submission. 

~ l s o  included in our record as an attachment to the Army 
June 11th response is a memo detailing the Army's rationale for the 
realignment of Artillery & Tactical Vehicle Rebuild and Tactical 
Missile Maintenance. 

Also included in our files is a letter from the Mayor of 
~nniston stating his opposition to moving the Tactical Missile 
Maintenance workload to Letterkenny. The Mayor also testified at 
a regional hearing in Jacksonville, Fla held on 5.23.91 

According to Dave Yentzer, there were no reference or cost 
data for the workload transfer proposal included in the DoD 
submission. (I think he meant in the oriqinal submission) 

The AAA commented that there was no clear decision-trail to 
support the Return-on-Investment of the Anniston realignment. 
Staffs also cannot verify the costs and potential savings for this 
movement. 



There is enough documentation to prove that staffs had a 
chance to review the move. Further, the Alambama delegation 
(represented by the Anniston Mayor) testified and corresponded with 
the Commission, thus, l1had his day in court." 

There was no seperate discussion by both staffs and 
commissioners during our public deliberations. 
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§UB.TECT: TACTICAL MISSILE MAINTENANCE WORKLOAD 
w 

Reference: DoD Base Closure and Realignment Report, April 199 1 
* See Page 47 - Let te rke~y  Army Depot (LEAD) 

(3 Contained within the Letterkenny recommendation to move functions to 
Rock Island, Illinois, is the statement that "Losses in personnel at 
Letterkenny Army Depot are partially offset by a concurrent action to move 
the missile maintenance workload from Anniston Army Depot, AL, Red 
River Army Depot, TX, Sacramento Army Depot, CA, Tobyhanna Army 
Depot, PA, and several Navy and Air Force industrial facilities into 
Letterkenny Army Depot and to realign the tactical vehicle and artillery 
maintenance workload from Letterkenny to Tooele, UT, and Red River 
Army Depots, TX, respectively" (Atch 1). 

- The justification paragraphs for the Letterkenny to Rock Island move 
make no mention of the below threshold moves to LEAD from 
Anniston, Red River, Sacramento, Tobyhanna and several unnamed 
Navy and Air Force industrial facilities. Also, the move from 
Letterkenny to Tooele and Red River Depots is not mentioned 

&M& 
justification information 

c >" cWC..* d ith the major realignn~ent 
fi / 

/ -- 
- 

- naintenance moves refers 
ort submission, there was 
ot Maintenance Council 
onsolidations. Also, the 

cc nsistent with established 
PC c \, for Logistics (DCSLOG) 
an ess Plan endorsed by the 

:tion and Logistics dated 

)ad and not movement of 
dealt with this category 

of ---- - -- , irmy staff if the move 
ie action did not involve 
,, that has changed and 

doe h h.&-^--\ Letterkenny (Atch 2). 
Ljljd-4L-b I J - L ~ ~  

I h 



(1 
\ 

o Appendix G of the DoD Report contains personnel gains and losses for 

r installations impacted by closures and realignments. For Anniston and Tobyhanna, 
the table shows only a gain of personnel and no losses. Red--Army D e ~ a  
does not even appear in the table and the other industrial facilities are not 
anywhere in the report (Atch 3). 

- Conversely, Letterkenny does show a gain in personnel as well as 0 
the loss (LEAD to Rock Island) 

o No COBRA analyses or specific details on the missile maintenance moves to 
LEAD or from LEAD to Red River and Tooele were provided as part of the DoD 
Report or detail documentation. 

o Early in the process, the Commission Review and Analysis staff queried the 
Army on the reference to the missile maintenance functions relocating to 
LEAD (see page 47 of DoD Report). The Army response was that the 
realignment was workload and not workforce oriented. Additionally, the 
DoD Report does not mention which Navy and Air Force industrial 
facilities are to be realigned, only that there are Navy and Air Force 
facilities involved. 

- The base closure statute mandates that the DoD must submit to the 
Commission closures and realignments that break the threshold, but 
does not preclude the Commission from looking at below-threshold 
installations. 

o On closer examination of the DoD Report, all recommendations by the Army 
regardless of the length, are contained in one paragraph with the exception of 
Letterkenny Depot (Atch 4). 

- The Review and Analysis staff considered the second paragraph as 
a parenthetical statement by the Army to "soften the blow" of the 
movement of significant numbers of personnel from Letterkenny to 
Rock Island. 

- This question was asked by the R&A staff analyst (Mr. Yentzer) of 
the Commission Counsel. Counsel did agree at that time that the 
statements contained in the second paragraph of the DoD Report 
appeared to be explanatory and not part of the recommendation by 
the Army (Atch 2). 



o The Department of the Army's contention is that the missile maintenance 
movements to LEAD are part of the Letterkenny DoD recommendations. Since 
the Commission did not find any substantial deviation to that proposal (in fact, the 
Commission was totally silent on missile maintenance movements in deliberation 
hearings and the Final Report) it is their position that the Commission gave 
approval to the realignment. 

- The Army plans to request MILCON funds in their FY 1995 budget 
request which is forwarded to Congress in January 1994. Therefore, 
the Army has sufficient time to prepare an environmental assessment 
and request funds under the normal process rather than seek the 
expedited track that the base closure law permits. 

o The Commission requested that the Army provide information on the missile 
maintenance realignments by letter dated June 2, 1991 (Atch 5). This request asks 
the Army to provide "the specifics, in terms of costs and personnel" for the 
realignment of the tactical missile maintenance function. 

- We have no record of the Army ever providing any information in 
response to our request of June 2, 1991 relative to missile 
maintenance realignments. This response would have been quite 
extensive since there were moves involving six military installations. 

o The movement of missile maintenance activities, including Anniston, AL, is part 
of a major Department of the Army initiative called AMC 2000. If the Army was 
looking for the Commission's agreement to proceed, a prudent person would think 
that the Department would have highlighted their proposal much more clearly as 
evidenced by their actions relative to the Tri-Service Reliance and Lab 21 
Realignments (see pages 49 & 5 1 of the DoD Report). Both of these realignment 
proposals contained moves that were below the reporting requirement thresholds. 

- The Commission received an independent proposal for retaining the 
maintenance function at Anniston. As was the case with proposals 
received from outside sources, we forwarded the proposal to the 
Army for comment by letter dated May 22, 1991 (Atch 6). 

- The Army's response to our May 22, 1991 request is dated 
June 11, 1991 and is signed by Mr. John Nerger, Acting Director - 
Total Army Basing Study, (Atch 7). The response was received by 
ExecSec on June 17, 1991. 



- Additionally, the only other time the movement of missile 
maintenance functions became a topic of discussion occurred when 
the Mayor of Anniston testified on May 22, 1991 in Jacksonville, 
Florida, at the southeast Regional Hearing. Mayor Robison provided 
the Commission information by letter (Atch 8). That information 
had already been forwarded to the Army for a response (atch 6) .  

CONCLUSION: 

Neither DoD nor the Army were seeking the Commission's approval to 
realign the missile maintenance function when they placed in the DoD 
Report the information contained in paragraph two of the recommendation 
for Letterkenny. The Army's only purpose for including this information 
was to soften the loss of personnel and workload at Letterkenny by telling 
the reader (the Commission and the public) that the Army, through a 
concurrent action, was moving a number of missile maintenance functions 
to Letterkenny from at least six other locations. 

ATTACHMENTS: 
1. DoD Report, Letterkenny Depot 
2. R&A Staff Analyst - Memo For Record 
3. DoD Report - Personnel Impacts 
4. DoD Report - Army Recommendations 
5. Commission Letter dated June 2, 1991 
6. Commission Letter dated May 22, 1991 
7. Dept of Army Ltr dated June 11, 1991 
8. City of Anniston Ltr dated May 23, 1991 



Letterkenny Army Depot, Pennsylvania 

Recommendation: Realign the Headquarters, Depot Systems 
Command (DESCOM) '(including the Systems Integration and 
Management Activity) from Letterkenny Army Depot to Rock Island 
Arsenal and merge it with the Armament, Munitions and Chemical 
Command (AMCCOM) to form the Industrial Operations Command 
(IOC). Relocate the Material Readiness Support Activity (MRSA) 
from Lexington-Bluegrass Army Depot to Redstone Arsenal, AL, 
along with the relocation of the Logistics Control Activity (LCA) from 
the Presidio of San Francisco, CA, to Redstone Arsenal, AL. This 
proposal is a revision to the recommendations of the 1988 Base 
Closure Commission, which directed MRSA to relocate from 
Lexington-Bluegrass Army Depot, KY, to Letterkenny Army Depot, 
PA. The merger of these two activities will form the Logistics 
Support Activity (LOGSA) . 
Losses in personnel at Letterkenny &my Depot are partially offset by 
a concurrent action to move the tactical missile maintenance workload 
from Anniston Army Depot, AL, Red River Army Depot, TX, 
Sacramento Army Depot, CA, Tobyhanna Army Depot, PA, and 

w several Navy and Air Force industrial facilities into Letterkenny Army 
Depot and to realign the tactical vehicle and artilleq maintenance 
workload from Letterkenny to Tooele, UT, and Red River Army 
Depots, TX, respectively. 

Justification: To improve efficiency of the Army logistics, the Army's 
implementation of the Defense Management Report includes the 
consolidation of Inventory Control Points. Sixteen million dollars 
($16M) have already been programed for building a facility for MRSA 
and LCA at Letterkenny Army Depot to implement a the 1988 Base 
Closure Commission recommendation. The Material Readiness 
Support Activity (MRSA) move to Letterkenny was specified by the 
1988 Base Closure Commission. There are no additional costs to the 
changed destination of MRSA. Leaving MRSA at Letterkenny Army 
Depot would not be as operationally efficient as the proposed change. 

In order to streamline management functions for industrial 
operations, DESCOM and AMCCOM are being merged into the IOC 
at Rock Island. Merging them at Letterkenny was also considered but 
was determined to be more costly. 



Implementing this recommendation will cost $3M. Annual savings 
after implementation are expected to be $2M. Changes in the force 
structure have indirect effects on industrial operations. The actual 
changes in workloads and required capacity will be affected by 
decisions on equipment policies that have not been made yet. When 
reviewing the military value matrix calculations, Letterkenny Army 
Depot rates 5 of 10 depot facilities. Moving DESCOM to Rock 
Island Arsenal provides an immediate return on investment. This 
action will have no effect on remedial environmental actions currently 
ongoing at any installation and the environmental impact the losing 
and gaining installations is expected to be minimal. These 
realignment actions may result in a potential employment change of 
-2.2% at Letterkenny. 

Rock Island Arsenal, Illinois 

Recommendation: Realign Armament, Munitions, and Chemical 
Command (AMCCOM) from Rock Island Arsenal, IL, to Redstone 
Arsenal, AL, as part of the Inventory Control Point (ICP) 
consolidations under a Defense Management Report decision. 

w Justification: To improve efficiency of Army logistics, the Army's 
implementation of the Defense Management Report includes the 
consolidation of Inventory Control Points. Moving the armament 
portion of AMCCOM to Redstone Arsenal permits the Army to con- 
solidate the missile and armament functions into one ICP. Changes 
in the force structure only have indirect effects on industrial 
operations. This recommendation is a business oriented decision to 
improve supply distribution efficiency. 

Moving the AMCCOM Inventory Control Point to Redstone Arsenal 
provides an immediate return on investment. Implementing this 
recommendation (including the consolidation of the missile and 
armament functions into one ICP at Redstone Arsenal, AL, as well as 
formation of the Industrial Operations Command (IOC) at Rock 
Island, IL) will save $2M. Annual savings after implementation are 
expected to be $66M. This action will have no effect on remedial 
environmental actions ongoing at any installation and the environmen- 
tal impacts are expected to be minimal. 



These realignment actions may result in a potential employment 
change of +2.6% at Redstone Arsenal and -1.1% at Rock Island 
Arsenal. Losses in personnel at Rock Island Arsenal are partially 
offset by a concurrent action to move the Headquarters, Depot 
Systems Command (DESCOM) from Letterkenny Army Depot, PA, 
to Rock Island Arsenal, merging AMCCOM and DESCOM to form 
the Industrial Operations Command (IOC). 

Realign Army Laboratories (LAB 21 Study) 

Recommendation: The LAB 21 study establishes the Combat 
Materiel Research Laboratory (CMRL), at Adelphi, MD. The Army 
also recommends that the Army Material Technology Laboratory 
(AMTL), Watertown, MA, not be split up and sent to Detroit 
Arsenal, Picatinny Arsenal and Fort Belvoir but instead that the 
AMTL be sent to Aberdeen Proving Ground (APG), MD, less the 
Structures Element that should be collocated at the NASA-Langley 
Research Center, Hampton, VA. This proposal is a revision to the 
recommendations of the 1988 Base Closure Commission. 

Justification: The decision to form the CMRL was driven by the LAB 
w 21 Study and a Defense Management Report decision to consolidate 

Army laboratories to create a world class laboratory and achieve 
savings through a more efficient laboratory system. The military value 
of CMRL lies with the exploration of technology to be used in both 
the improvement of current of military systems and the development 
of future systems. The establishment of the CMRL will provide a 
return on investment in 3 years. Implementing this recommendation 
will cost $92M. Annual savings after implementation are expected to 
be $51M. The establishment of CMRL will have minimum 
environmental impact. The establishment of CMRL may result in a 
potential employment change of +0.1% in the Adelphi, Maryland 
area. Specific realignments for the CMRL follow: 

o Move the Army Research Institute (ARI) MANPRINT function 
from Alexandria, VA, to Aberdeen Proving Ground (APG), MD. 

o Move the 6.1 and 6.2 materials elements from the Belvoir Research 
and Development Center, VA, to APG, MD. 



BIEMORANDtSM FOR IU3COR.D 

SUBJECT: REAL1 GNMENT OF MRINTENANCE WORKLOAD - LETTERKENNy 
ARMY DEPOT 

PURPOSE: ~e f ine  the Defense Base ~ealignment and.Clasure 
Commissions consideration of the Army initiative to realign 
maintenance activity among various Army Depots. 

DISCUSSION: The Department of Defense Base Realignment and 
Closure Proposal submitted to the Commission contained a 
sentence in the Letterkenny Army Depot recommendation 
section regarding maintenance activity transfer (pg 47). 
The sentence read Losses in personnel at Letterkenny Army 
Depot are partially offse t  by a concurrent action to move 
the tactfcal missile maintenance workload from Anniston 
Army Depot, AL, Red River Atmy Depot, ZX, Sacramento Army 
Depot, CA, Tobyhama Anay Depot, PA, and several Navy and 
nir Force industrial facilities into Letterkemy Army Depot 
and to realign the tactical vehicle and artillery 
maintenance workload from Letterkenny to Tooele, UT, and 
Red River Army Depots, TX respectively." 

The justification for the Lettekcnrry afmy Depot 
submission contained cost data for the realignment ef 
activities to Rock  Island Arsenal and Redstone Arsenal. 
No reference or cost data f o r  t h e  workload transfer 
proposal was included in the DaD submission. 

Subsequent actions requested the &-my submit Higration 
Diagrams and COBRA (cost) Analysis for all of their 
proposals (and alternatives). The Amy did submit 
Kigcation Diagrams for the maintenance workload; however, 
no COBRA (cost) Analysis was provided, 

Telephonic coordination with the Army Total Army 
~ a s i n g  Study indicated that the Letterkenny maintenance 
workload realignment was ltworkloadw only and did not 
involve personnel and was within Army authority to approve. 
The Army included it because of OSD guidance to include 
cumulative actions which triggered the threshold that 
warranted submission to the Commissi~n. 



SUBJECT: REBGIGNEIEKP OF MAINTENANCE WORKLOAD - LETTERKENNy 
ARMY DEPOT 

The undersigned addressed the issue w i t h  Commission 
counsel and ~ k t o r  of Review and Analysis, recopxmdhg 
the C d s s i a n  not consider the initiative. The . 
recommendation was accepted and the Commission did not 
address t he  initiative. . . 



Closure and Realignment Impacts* by Installation and State 

state Out In 
Installation Action Mi 1 Civ Mil Civ 

ALABAMA 
Anniston Army Depot Receive 0 0 0 366 
Fort McClellan Close 6,107 1,026 0 0 
Redstone Arsenal Receive 0 0 0 1,884 

Total 6,107 1,026 0 2,250 

ARIZONA 
Fort Huachuca 
Davis-Monthan AFB 
Luke AFB 
Williams AFB 

ARKANSAS 
Fort Chaffee 
Eaker AF'B 

CALIFORNIA 
Sacramento Army Depot 
Fort Ord 
Castle AFB 
Beale AFB 
Edwards AFB 
MCAS Tustin 
Hunters Point Annex 
ICSTF San Diego 
MCB Camp Pendleton 
MCAGCC 29 Palms 
NAVCOMSTA Stockton 
NAVMEDCOM NW Region 
NAVSTA Long Beach 
NAVSTA San Diego 
NAS Alameda 
WAS Lemoore 
NAS Moffet Field 
NAVHOSP Camp Pendleton 
NCBC Point Hueneme 
NOSC San Diego 
NSC Oakland 
NSSA Los Angeles 
NWC China Lake 
NESEC Vallejo 
NESEC San Diego 
PMTC Point Mugu 

COLORADO 
Lowry AFB 
Fort Carson 

Receive 0 0 9 47 
Receive 0 0 355 4 1 
Receive 0 0 1,623 112 
Close 1,567 781 0 15 
Total 1,567 781 1,987 215 

Close 2,617 671 0 0 
Close 2,712 792 0 15 

Total 5,329 1,463 0 15 

Close 
Close 
Close 
Receive 
Receive 
Close 
Close 
Close 
Receive 
Receive 
Receive 
Receive 
Close 
Receive 
Receive 
Receive 
Close 
Receive 
Receive 
Receive 
Receive 
Close 
Realign 
Close 
Close 
Realign 0 19 0 2 33 

Total 36.464 10,393 17,370 2,618 

Close 4,052 2,290 0 15 
Receive 0 0 1,026 56 

Total 4,052 2,290 1,026 71 

* Does not include workload adjustments. 



Closure and Realignment Impacts* by Installation and State 

state Out In 
Installation Action Mil Civ Mi 1 Civ 

CONNECTICDT 
NUSCD Nev London 

DISTRICT OF COLUMBIA 
Air Force Audit Agency 
NAVMEDCOM-NCR 
ETESSEC Washington 

FLORIDA 
Eglin AFB 
MacDill AFB 
NAS Jacksonville 
BAVHOSP Pensacola 
NTC Orlando 
NCSC Panama City 

GEORGIA 
Moody AFB 

HAWAII 
NAS Barbers Point 
NAS Pearl Harbor 
NOSCD Kaneohe 
NSY Pearl Harbor 

IDAHO 
Mountain Home AFB 

ILLINOIS 
Rock Island Arsenal 
NTC Great Lakes 

INDIANA 
Fort Benjamin Harrison 
Grissorn AFB 
NAC Indianapolis 
NAWPNSPTCTR Crane 

KENTUCKY 
NOS Louisville 
Fort Knox 

Realign 2 7 884 0 0 

Total 2 7 884 0 0 

Receive 0 0 0 4 5 
Receive 0 0 4 5 15 
Close 4 1 162 0 0 

Total 41 162 4 5 60 

Receive 0 0 559 22 
Realign 2,773 231 0 0 
Receive 0 0 583 4 4 
Receive 0 0 9 2 2 6 
Close 15,736 1,148 0 0 
Realign 4 284 0 0 

Total 18,513 1,663 1,234 9 2 

Close 3,098 728 0 15 

Total 3,098 728 0 15 

Receive 0 0 978 3 6 
Receive 4 0 432 0 
Close 9 19 0 0 0 
Receive 0 0 0 14 

Total 13 19 0 1,410 50 

Receive 1,2 00 0 To Be Determined 

Total 1,200 0 

Realign 0 1,434 0 738 
Receive 0 0 14,463 342 
Total 0 1,434 14,463 1,080 

Close 3,437 1,103 0 0 
Close 2,497 807 0 15 
Reali gn 0 12 0 0 0 
Realign 0 150 0 75 

Total 5,934 2,180 0 9 0 

Realign 2 23 5 0 0 
Receive 0 0 622 428 

Total 2 235 622 428 

Does not include workload adjustments. 



Closure and Realignment Impacts* by Installation and state 

lstate out In 1 
]~nstallation Action Mi 1 Clv Mi 1 Civ 

LOUISIANA 
Fort Polk 
England AFB 
Barksdale AFB 

MAINE - 
Loring AFB 
HAS Brunsvick 

MARYLAND 
Aberdeen Proving Ground 
H. Diamond Lab, Adelphi 
Fort Detrick 
Fort Rltchie 
NMRI Bethesda 
NATC Patuxent River 
NSWCD White Oak 
NESEA St. Ingoes 
DTRC Carderock 
DTRCD Annapolis 
NOS Indian Head 

MASSACHUSETTS 
Natick R & D Center 
Fort Devens 

MICHIGAN 
K.I. Sawyer AFB 
Wurtsmith AFB 

MISSISSIPPI 
Keesler AFB 
NAS Meridian 
NCBC Gulfport 

MISSOURI 
AVSCOM-TROSCOM 
Richards-Gebaur ARS 
Fort Leonard Wood 

MONTANA 
Malmstrom AFB 

Realign 12,672 1,132 8,885 793 
Close 3,042 697 0 15 
Receive 0 0 2,171 116 
Total 15,714 1,829 11,056 924 

Close 2,875 1,326 0 15 
Receive 0 0 425 2 0 

Total 2,875 1,326 425 3 5 

Receive 
Realign 
Realign 
Receive 
Receive 
Receive 
Realign 
Close 
Realign 
Realign 
Realign 2 3 0 0 0 

Total 84 3,993 218 3,078 

Receive 0 0 2 62 
Closed 1,662 2,178 0 0 

Total 1,662 2,178 2 62 

Receive 0 0 2,022 116 
Close 2,903 705 0 15 

Total 2,903 705 2,022 13 1 

Receive 0 0 466 12 0 
Receive 0 0 19 8 9 
Receive 0 0 5 2 0 

Total 0 0 669 149 

Realign 0 500 0 0 
Close 19 9 569 0 15 
Receive 0 0 5,238 764 

Total 199 1,069 5,238 779 

Receive 0 0 175 6 

Total 0 0 175 6 

Does not include workload adjustments. 
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Closure and Realignment Impacts* by Installation and State 

state put 1n 
Installation Action Mil Civ Mi 1 Civ 

NEBRASKA 
Offutt AFB 

NEW JERSEY 
Fort Dix 
Fort Monmouth 
Picatinny Arsenal 
NAEC Lakehurst 
NAPC Trenton 

NEW MEXICO 
White Sands Missile Range 
Cannon AFB 
NWEF Albuquerque 

N'EW YORK 
NAVSTA Stafen Island 

NORTE CAROLINA 
Pope AFB 
NAVHOSP Camp LeJeune 

OHIO - 
Rickenbacker AGE 
Wright-Patterson AFB 

PENNSYLVANIA 
Letterkenny Army Depot 
NADC Warminster 
NASO Philadelphia 
NSPCC Mechanicsburg 
NSY Philadelphia 
NAVSTA Philadelphia 
Tobyhanna Army Depot 

RHODE ISLAND 
CBC Center Davisville 
TCCSMA Newport 
NUSC Newport 

Receive 0 0 233 7 

Total 0 0 233 7 

Close 3 09 500 0 0 
Realign 1 223 0 0 
Realign 0 0 0 3 0 
Realign 8 86 10 8 9 
Realign 0 260 0 0 

Total 318 1,069 10 119 

Realign 1 127 0 0 
Receive 0 0 1,650 450 
Close 109 108 0 0 

Total 110 235 1,650 450 

Receive 0 0 1,092 24 

Total 0 0 1,092 2 4 

Receive 0 0 575 22 
Receive 0 0 8 6 2 0 

Total 0 0 661 42 

Close 600 1,129 0 15 
Receive 0 0 189 9 59 

Total 600 1,129 189 974 

Realign 0 738 0 600 
Realign 237 2,030 0 0 
Receive 0 0 5 13 5 
Receive 0 0 2 63 
Close 89 7,644 0 0 
Close 2,151 1,304 0 0 
Receive 0 0 0 445 
Total 2,477 11,716 7 1,243 

Close . '  5 133 0 0 
Realign 18 20 0 0 
Receive 0 0 25 1,024 

Total 23 153 25 1,024 

Does not include workload adjustments. 



Closure and Realignment Impacts* by Installation and State 

out In 
Action Mi 1 Civ Mi 1 Civ 

SOUTH CAROLINA 
Fort Jackson 
Myrtle Beach AFB 
Shav Mg 

Charleston AFB 
NAVHOSP Beaufort 
NESEC Charleston 

Receive 0 0 2,993 589 
Close 3,193 799 0 15 
Receive . 0 0 722 2 7 
Receive 0 0 253 37 
Receive 0 0 44 15 
Close 4 3 63 0 0 

Total 3,197 1,162 4,012 683 

TEN??ESSEE \ 

NAVHOSP Millington Receive 0 0 6 9 18 

Total 0 0 69 18 *- 
Fort Sam Houston 
Fort Hood 
Bergstrom AFB 
Brooks AFB 
Carsvell AFB 
Dyess AFB 
Lackland AFB 
Laughlin AFB 
Randolph AFB 
Sheppard AFB 
NAS Chase Field 
NAS Kingsville 

VIRGINIA 
ARI, Alexandria 
H. Diamond Lab, Woodbridge 
Fort Belvoir 
NAB Little Creek 
NAVHOSP Portsmouth 
NAVSTA Norfolk 
NMWEC Yorktown 
NSCSES Norfolk 
NSWC Dahlgren 

WASHINGTON 
Fairchild AFB 
McChord AFB 
Fort Levis 
NAS Whidbey Island 
Naval Sub Base Bangor 
NAVSTA Sand Pt. (Puget Snd) 
NAVHOSP Bremerton 
NUWES Keyport 

Receive 
Receive 
Close 
Receive 
Close 
Receive 
Receive 
Receive 
Receive 
Receive 
Close 
Receive 0 0 327 34 
Total 9,332 2,740 14,656 1,519 

Realign 
Close 
Realign 
Realign 
Receive 
Receive 
Close 
Receive 
Receive 0 0 4 1 , 0 0 2  

Total 4 9 777 842 2,274 

Receive 0 0 1,401 122 
Receive 0 0 658 2 8 
Receive 3.9 03 234 12,177 885 
Close 7,152 1,220 0 0 
Receive 0 0 94 15 
Close 5 57 423 0 0 
Receive 0 0 9 6 3 6 
Real1 gn 0 10 0 0 

Total 11,612 1,887 14,426 1,086 

Does not include workload adjustments. 
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Closure and Realignment Impacts* by Installation and State 

state Out In 
Installation Action Mil C i v  Mi 1 Civ 

MIDWAY ISLAND 
Naval Air Facility Midway Realign 0 230 0 0 

Total 0 230 0 0 

Does not include workload adjustments. 
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I -  Summary of Selection Process 

Introduction 

The Army is reducing its force structure and tailoring its base 
structure in light of changes in the world situation and the reduction 
in resources devoted to national defense. By 1995, the Army will 
have 12 active divisions, 6 fewer than in 1990. The end strength of 
the Army will decline by almost 30 percent, with the majority of that 
decline overseas. 

In projecting future force reductions, the Army has focused on 
maintaining sufficient forces in the Active Component to satisfy crisis 
and contingency response, and forward presence requirements, and on 
a structure for domestically based reinforcing forces that relies 
primarily on the Reserve Components. 

The Selection Process 

The Army has performed a detailed study of its installations to 
determine which, based on the final criteria and the force structure 
plan established under Title XXIX of Public Law 101-510, should be 
closed or realigned. In making its choices, the Army determined 
which bases would serve well into the next century. 

The Army began its Total Army Basing Study by determining the 
military value of its bases, as defined by the f is t  four and the seventh 
of the final criteria. After grouping its installations for comparative 
purposes, the Army produced a baseline from which to formulate and 
gauge reasonable realignment/closure alternatives. The Army 
categorized bases according to like missions, capabilities, and 
attributes, without regard to whether the base was previously 
considered for closure or realignment. 

In determining military value, the Army evaluated bases that 
historically performed the same types of missions and determined 
their military value relative to the entire Army. Each installation 

v within a particular category was measured against a set of uniform 



w attributes relative to the category's mission. Installations were judged 
on their relative overall value in a category, rather than by capacity 
for current mission needs. The Army weighed the attributes to assess 
a starting point in the evaluation of the base structure. The ranking 
alone does not produce a decision, but represents a logical basis for 
judging possible opportunities for closure and realignment. 

Next, the Army began the process of selecting bases for 
realignment and closure. The Army screened installations to 
determine whether any should be excluded from active consideration 
during this process. To do this, the Army considered the force 
structure plan, assessments of military value; and visions of the future 
to identify reasonable candidates for more detailed study. Then the 
study focused on whether the cost of the closure or realignment 
package would provide a return on investment. After considering the 
potential impacts on the environment and local economies, 
recommendations were presented to senior Army leaders. As this 
study progressed, those alternatives considered not feasible were 
eliminated. The Army routinely met with the Air Force and the Navy 
representatives to discuss the potential for interservice asset sharing. 

The Army established internal controls to ensure that data was 
collected and assessed in a consistent and equitable manner. 
Standard attributes to quantify and measure the operational 
efficiencies, expandability, and quality of life for a base were 
established. The Army Audit Agency: tracked the data used to 
quantify each attribute; performed random testing of data at Major 
Commands; verified the calculations; and evaluated the 
reasonableness of the procedures used. 

The Secretary of the Army, with the advice of the Chief of Staff 
of the Army, nominated bases to the Secretary of Defense for closure 
and realignment based on the force structure plan and final criteria 
established under Public Law 101-510. The Secretary of Defense 
recommends the following Army bases for closure or realignment 
pursuant to Public Law 101-5 10: 



V Recommendations and Justifications 

Fort Benjamin Harrison, Indiana 

Recommendation: Close Fort Benjamin Harrison, retain the 
Department of Defense Finance and Accounting Service, Indianapolis 
Center. This proposal is a revision to the recommendations of the 
1988 Base Closure Commission; the U.S. Army Recruiting Command 
(USAREC) will now relocate from Fort Sheridan to Fort Knox, KY, 
rather than to Fort Benjamin Harrison. Realign the Soldier Support 
Center (U.S. Army Adjutant General and Finance Schools) from Fort 
Benjamin Harrison, IN, to Fort Jackson, SC, to initiate the Soldier 
Support Warfighting Center. 

Justification: The Army is creating a "vision of the future" for the 
Training and Doctrine Command (TRADOC) which incorporates the 

V need for reduced training loads as the force structure decreases and 
also recommends management initiatives that will reduce 
expenditures. Part of this TRADOC "vision" calls for the creation of 
a Soldier Support Warfighting Center which will eventually collocate 
the Adjutant General, Finance, Staff Judge Advocate General and 
Chaplain schools. The collocation of these branches enhances their 
synergistic effect by training as a team similar to the manner in which 
they are employed. Although force structure reductions do not 
dictate specific base structure changes in the training installation 
category, they do suggest that adjustments are possible through 
operational and management changes. Fort Benjamin Harrison has a 
small TRADOC mission. The training functions are important but 
require less unique, special, or extensive facilities or acreage than 
other training schools. Expansion external to the property line is 
limited and would be expensive. 

Retaining the DOD Finance and Accounting Service, Indianapolis 
Center in Building 1, the second largest administrative building in the 
DOD inventory, will allow continued operations without engaging in 
costly leases or incurring moving costs at this time. Diverting the 
realignment of USAREC to Fort Knox, KY, places USAREC on an w 



active duty installation with its own airfield, hospital, family housing 
and other Army community services once Fort Benjamin Harrison is 
closed. This action can occur in a time frame consistent with the 
closure of Fort Sheridan. USARECs realignment costs to Fort Knox 
are less than to Fort Benjamin Harrison. 

Closure of Fort Benjamin Harrison has an immediate return on 
investment. Implementing this recommendation will save $59M, 
including $104M in land value. Annual savings after implementation 
are expected to be $36M. One building at Fort Benjamin Harrison is 
on the National Register of Historic sites; additional buildings are 
potentially eligible. Ground water and asbestos remedial actions are 
required and other cleanup costs are likely. The current 
environmental restoration cost estimate is $4 million. Closure may 
results in a potential employment change of -1% in the Indianapolis 
area, +2% at Fort Jackson, and +3% at Fort Knox. Future reuse of 
facilities after disposal may mitigate this impact. Reserve components 
require a small enclave carved out to house current USAR activities. 

Fort ChaEee, Arkansas 
w 

Recommendation: Close Fort Chaffee, retaining the facilities and 
training area to support Reserve Component (RC). The permanent 
stationing of the current Active Component tenant, the Joint 
Readiness Training Center (JRTC) at Fort Polk, LA, is outlined in 
another paper (Fort Polk). 

Justification: All the installations in the major training area category 
have similar military value, except for Fort Irwin, CA, which ranked 
first by a wide margin. Study of the installations in this category, 
including Fort Chilffee, was driven by the desire to reduce overall 
manpower and costs while increasing the training opportunities for 
their primary usem, the Army National Guard and Army Reserve. 

When Fort Chaffee was designated the temporary location of the 
JRTC, Army National Guard and US Army Reserve training was 
constrained by active component requirements for training areas and 
facilities. This realignment will eliminate constraints to training and 
better support RC units in the geographic area. While Reserve 
Component end strength will decline by FY 95, changes in force 

w structure by geographic region have not been determined. In fact, 



while a given area may lose force structure, other units requiring 
training in that area may make it impossible to close an installation. 
Further analysis of RC force structure and training requirements 
remains to be done. The transfer of Fort Chaffee to the Reserve 
Component, coupled with the realignment of the 5th ID (MX) from 
Fort Polk to Fort Hood and the permanent stationing of the JRTC at 
Fort Polk, provides a return on investment four years after the 
completion of the realignment. 

Implementing this recommendation (including the transfer of JRTC 
from Fort Chaffee to Fort Pok, the 5th ID (MX) from Fort Polk to 
Fort Hood and the 199th SMB from Fort Lewis to Fort Polk) will 
cost $256M. Annual savings after implementation are expected to be 
$23M. The environmental impact will be positive at Fort Chaffee. 
Action may result in a potential loss of 6.1 percent of jobs in the local 
community. Oil and gas drilling activities on the installation may 
mitigate that impact. Since training tempo will decline in the near 
future, land use may be reduced. However, drilling associated with oil 
and gas leases managed by the Bureau of Land Management will con- 
tinue. 

Fort Devens, Massachusetts 

Recommendation: Close Fort Devens, retaining only facilities to 
support Reserve Component training requirements. This proposal is a 
revision to the recommendations of the 1988 Base Closure 
Commission that directed the relocation of HQ, Information Systems 
Command (ISC), and supporting elements to Fort Devens fiom Forts 
Huachuca, AZ, Monmouth, NJ, and Belvoir, VA, and leased space in 
the National Capital Region. It is more cost effective to leave HQ, 
ISC, where it is currently located. This recommendation would: 
create a small reserve enclave on Fort Devens main post and retain 
approximately 3,000 acres for use as a regional training center; 
dispose of the remainder of the post; retain HQ, Information Systems 
Command (ISC) and supporting elements at Fort Huachuca, AZ, and 
Fort Monmouth, NJ; relocate loth Special Forces Group (SFG) 
(Airborne) from Fort Devens, MA, to Fort Carson, CO; relocate 
selected ISC elements from Fort Belvoir, VA, to Fort Ritchie, MD, or 
another location within the National Capital Region. Essential 
facilities and training areas will be retained; excess facilities and land 
will be sold. 



w" 
Justification: The decision to transfer Fort Devens to the Reserve 
Components was driven by the need to reduce the number of 
command and control installations. A review of the Army's 
requirements in this category revealed that all missions located on 
post or scheduled to be realigned to the post could be accommodated 
at other installations within the current structure with little or no 
effect on the readiness of active units. Retaining a reserve enclave 
and training facility was necessitated by the desire to maintain the 
readiness of the numerous reserve component units from the New 
England area that currently depend on the facilities at Fort Devens 
for training. The relocation of the lotb SFG has been under study by 
the Army for quite some time because of the inadequate training land 
available at Fort Devens. 

The Army will need fewer command and control installations in the 
future. Of the Army's Command and Control installations, Fort 
Devens was ranked 9 out of 11 in military value. It is not critical to 
either the mid-term management of the Army's build-down or the 
long-term strategic requirements of the Army's command and control 
installation structure. The closure of Fort Devens and the transfer to 

Q0 the Reserve Components has an immediate return on investment 
upon completion. 

Implementing this recommendation will save $143M, including $112M 
in land value. Annual savings after implementation are expected to 
be $55M. Environmental mitigation will be required. Asbestos 
abatement and other remedial actions are likely. The 
recommendation may result in a potential employment change of 
-35% in the Fort Devens area. There is great potential for reuse of 
facilities which can be expected to mitigate impact. The Reserve 
Components would retain a small enclave on main post and run the 
training area. This will incur a small annual cost for personnel and 
maintenance of the facilities and training area. 



Fort Dix, New Jersey 

Recommendation: Close Fort Dix, retaining only facilities to support 
Reserve Component (RC) training requirements. This 
recommendation, which is a change to the recommendation of the 
1988 Base Closure Commission, relocates active organizations without 
a direct RCsupport mission except those which cannot be 
accommodated elsewhere. Essential facilities and training areas will 
be retained; excess facilities and land will be sold. 

Justification: This proposal retains facilities-and training areas 
essential to support ARNG and USAR units in the Mid-Atlantic 
states. However, it reduces base operations and real property 
maintenance costs considerably by eliminating excess facilities and 
relocating non-RC support tenants. While Reserve Component end 
strength will decline by FY 95, changes in force structure by 
geographic region have not been determined. In fact, while a given 
area may lose force structure, other units requiring training in that 
area may make it impossible to close an installation. Further analysis 

V 
of RC force structure and training requirements remains to be done. 
All the installations in the major training area category have similar 
military value, except for Fort Invin, CA, which ranked fust by a wide 
margin. Study of the installations in this category, including Fort Dix, 
was driven by the desire to reduce overall manpower and costs while 
increasing the training opportunities for their primary users, the b y  
National Guard and Army Reserve. 

The Fort Dix recommendation has an immediate return on 
investment. Implementing this recommendation will save $116M, 
including $83M in land value. Annual savings after implementation 
are expected to be $34M. Overall environmental impact will be 
minimal, because training will continue. There is a sanitary landfill 
which is on the National Priority List (NPL). A Remedial Inves- 
tigation1Feasibility Study (RI/FS) of the installation is ongoing. The 
planned waste water treatment facility will be funded in FY 94, at the 
4.6 million gallons per day rate to ensure compliance with New Jersey 
State clean water regulations when facilities are excessed. This 
proposed realignment may result in a potential loss of 0.9 percent of 
jobs in the community, a reduction additive to losses predicted (1.8 
percent) as a result of the change to "semi-active" status under the 
1988 Base Closure Commission. Future reuse of facilities after 



disposal may be expected to mitigate some of the impact to the local 
economy. By relocating active tenants and excessing property and 
facilities no longer required for RC training, substantive reductions to 
operating costs can be achieved without any degradation of that 
training. The Air Force is interested in assuming some of the family 
housing units on Fort Dix; the number will be determined after a 
study of the requirement. 

Fort McCleUan, Alabama 

Recommendation: Close Fort McClellan. Realign the U.S. Army 
Chemical and Military Police schools to Fort Leonard Wood, MO; 
realign the Department of Defense Polygraph School to Fort 
Huachuca, AZ; retain Pelham Range, the Special Operations Test 
Site (SOTS) and a reserve enclave; place in caretaker status, the 
Chemical Decontamination Training Facility (CDTF). Create the 
Maneuver Support Warfighting Center at Fort Leonard Wood. 

Justification. The Army is creating a "vision of the future" for the 
Training and Doctrine Command (TRADOC) which incorporates the 
need for reduced training loads as the force structure decreases and 
also recommends intelligent management initiatives that will reduce 
expenditures. Part of this vision calls for the creation of a Maneuver 
Support Warfighting Center which collocates the Army Engineer, 
Chemical and Military Police schools. The collocation of these 
branches enhances the synergistic effect of chemical, military police 
and engineer units by training as a team similar to the manner in 
which they would be tactically employed. Although force structure 
reductions do not dictate specific base structure changes in the 
training installation category, they do suggest that adjustments are 
possible through operational and management changes. Fort 
McClellan is the home of the smallest Army Training Center. The 
skills produced there represent about 5% of the Total Force and the 
respective schools can be reestablished on another installation which 
otherwise will be operating at less than current capacity with the 
smaller force. Return on investment is 2 years. Proceeds from the 
sale of excess land are projected but some areas will require 
environmental restoration prior to disposal. 

Implementing this recommendation will result in a net cost of $28M, 
including $49M in land value. Annual savings after implementation 



r are expected to be $26M. Fort McClellan is currently undergoing 
investigation to generate data necessary to score the site under the 
Environmental Protection Agency's Hazard Ranking System. An 
Enhanced Preliminary Assessment has been completed. Ground 
water and asbestos remedial actions are required and other cleanup 
costs are likely. Closure may results in a potential employment 
change of -18% in the Fort McClellan area, + 16% at Fort Leonard 
Wood, and +03% at Fort Huachuca (economic impact for all recom- 
mended actions at Fort Huachuca is +8% employment change). 
Future reuse of facilities after disposal may mitigate impact. Army 
reserve components will require a small enclave carved out for use. 
Additionally, this proposal recommends licensing Pelham Range and 
carving out selected facilities for use by the Alabama Army National 
Guard. Under a separate 1988 Base Closure Commission action, part 
of the ground communications maintenance workload currently at 
Sacramento Army Depot (SAAD), CA, will transfer from SAAD to 
Anniston Army Depot, AL. Additionally, tactical missile maintenance 
workload will move from Anniston Army Depot, AL, to Letterkenny 
Army Depot, P A  

Fort Ord, California 

Recommendation: Close Fort Ord and relocate 7th Infantry Division 
(Light) to Fort Lewis, WA. 

Justification: The decision to close Fort Ord is based upon required 
force structure reductions by 1995 and the Army's reduced require- 
ment to house divisions in the United States. Force structure and 
budget reductions require the Army to close several installations while 
maximizing use of those remaining installations with the highest 
military value. By 1995, the Army will have 12 Active divisions. It 
currently has the capacity to house 13 divisions in the U.S. Based on 
force structure decisions already made, the Army has excess capacity 
to station at least one division. Fort Ord was selected for closure 
because it ranks relatively low among the Army's fighting bases in 
military value. The closure of Fort Ord and relocation of the 7th ID 
(L) to Fort Lewis is the best way to reduce excess capacity, maintain 
flexibility, and capitalize on the superior deployability and operational 
security attributes of Fort Lewis. Because of the downsizing of the 
9th ID in FY 90 to the 199th Separate Motorized Brigade, Fort Lewis 



has excess capacity and can easily absorb the 7th ID (L). The 199th 
Separate Motorized Brigade, will relocate to Fort Polk, LA. 

Fort Ord requires the use of a civilian airport, since the military air- 
field is not fully capable of handling C-141 aircraft. Those war 
fighting installations ranking below Fort Ord were not recommended 
for closure due to strategic location or because final disposition de- 
cisions for major units have not been made. Closing Fort Ord 
provides an immediate return on investment. Proceeds from the sale 
of excess land are projected. Implementing this recommendation will 
save $362M, including $400M in land value. Annual savings after 
implementation are expected to be $70M. Environmental impacts will 
be positive because air and noise pollution sources will be eliminated. 
The estimated socio-economic impact of the closure of Fort Ord is a 
potential loss of 17.5 percent of jobs in the local community. Future 
reuse of facilities after disposal may be expected to mitigate this 
impact. A Reserve Component enclave will be established to 
accommodate missions which cannot be relocated. The Navy is 
interested in assuming some of the family housing units on Fort Ord; 
the number will be determined after a study of the requirement. 

uy 
Sacramento Army Depot, California 

Recommendation: Close Sacramento Army Depot. Transfer the 
ground communication electronic maintenance workload from 
Sacramento Army Depot, CA, to Tobyhanna Army Depot, PA, 
Anniston Army Depot, AL, Red River Army Depot, TX, Letterkenny 
Army Depot, PA, and Corpus Christi Army Depot, TX. Retain 50 
acres for Reserve Component (RC) use. 

Justification: The decision to close Sacramento was driven by the 
need to consolidate functions in a time of decreasing resources. 
Based upon commodity studies done by the Services, the Defense 
Depot Maintenance Council (DDMC) evaluated DoD depot capacity 
in 21 separate studies and concluded that the Sacramento workload 
could be more economically and efficiently accommodated at other 
depots. Sacramento Army Depot is rated 7 out of 10 in the military 
value matrix. The three depots rated lower than Sacramento have 
critical ammunition missions that would preclude closure. Sacramento 
Army Depot is one of two "electronic repair" depots. High labor rates 

r are a key reason the DDMC recommended shifting workload to other 



depots with idle capacity. Closure of Sacramento provides an 
immediate return on investment. Land value of zero was used in the 
analysis. The depot real estate (less 50 acres for the RC) is 
programmed for disposal after cleanup. Implementing this 
recommendation will save $31M excluding any land value. Annual 
savings after implementation are expected to be S56M. 
Sacramento Army Depot is a National Priority List site. The 
Enhanced Preliminary Assessment is finished. Ground water and 
asbestos remedial actions are required and other cleanup costs are 
likely. Closure of the depot and redistribution of workload results in 
an employment change of -0.8% at Sacramento. Future reuse of 
Sacramento facilities after disposal may be expected to mitigate 
impact. Reserve components would retain 50 acres to house current 
USAR activities and to collocate activities in the region currently in 
leased space. Information Systems Command tenant will be relocated 
to Fort Lewis, WA. DLA supply activities would likely be moved to 
one of the facilities of Defense Depot West at Tracy or Sharpe 
Depots, both in California. 

Aviation Systems Command And Troop Support Command 
Saint Louis, Missouri 

Recommendation: Merge Aviation Systems Command and Troop 
Support Command (AVSCOM/TROSCOM), St. Louis, MO, as part 
of the Inventory Control Point (ICP) consolidation under a Defense 
Management Report decision. 

Justification: To improve efficiency of Army logistics, the Army's 
implementation of the Defense Management Report includes the 
consolidation of Inventory Control Points. The merging of AVSCOM 
and TROSCOM into one organization accomplishes part of the 
Defense Management Report by consolidating these organization in 
place. Military value in the form of management and costs efficiency 
was the driving factor for this recommendation. Of all the commodity 
oriented installations, the Price Support Center and the Saint Louis 
Federal Center which house the elements of AVSCOM and 
TROSCOM are rated 10 and 15 of 15, respectively. Neither facility 
will close under this recommendation. Merging AVSCOM and 
TROSCOM in place provides an immediate return on investment. 
Implementing this recommendation will save 631M. Annual savings 

Wv after implementation are expected to be S23M. There are no 



w foreseen environmental impacts as a result of this proposal. 
Realignment results in a potential employment change of 
-0.1% in the Saint Louis, MO area due to personnel reductions which 
will be achieved by the merger of the two organizations. 

Fort Po& Louisiana 

Recommendation: Realign 5th Infantry Division (Mechanized) to 
Fort Hood, TX, from Fort Polk, LA; the Joint Readiness Training 
Center (JRTC) from Fort Chaffee, AR, to Fort Polk; in addition, 
realign 199th Separate Motorized Brigade (SMB) from Fort Lewis, 
WA, to Fort Polk. The transfer of Fort Chaffee, AR, to the Reserve 
Component is discussed in another paper (Fort Chaffee). 

Justification: Realigning the 5th ID (MX) to Fort Hood allows the 
Army to fully utilize its finest fighting installation (Fort Hood) and to 
station the JRTC at the installation best suited to its requirements 
(Fort Polk). Fort Hood is the only installation which can house two 
divisions; fully utilizing the installation optimizes base operations. 
Fort Hood also ranks fist  in military value among fighting 
installations. Its ranges and training areas are outstanding as is its 
ability to support deployment. Realigning the 199th SMB operating 
force from Fort Lewis to Fort Polk enhances the training capability at 
JRTC as well as frees space at Fort Lewis for the 7th Infantry 
Division (Light). Fort Polk's military value is average relative to other 
similar installations; however, it has excellent permanent facilities and 
training areas ideally suited to light fighters. 

The realignment of 5th ID (MX) and the 199th SMB, coupled with 
the transfer of Fort Chaffee to the Reserve Component (current 
temporary site of JRTC), provides a return on investment four years 
after the completion of the realignment. Implementing this 
recommendation (including the transfer of JRTC from Fort Chaffee 
to Fort Polk, the 5th ID (MX) from Fort Polk to Fort Hood and the 
199th SMB from Fort Lewis to Fort Polk) will cost $256M. Annual 
savings after implementation are expected to be S23M. Increases in 
population or in training tempo at Forts Hood and Polk could have 
minor adverse impact on the environment, principally in the areas of 
air pollution and land use. The proposed decrease in population at 
Fort Polk may result in a potential loss of approximately 25 percent of 

Ilr jobs in the area. Even with the JRTC and the 199th SMB, Fort Polk 
affords the h y  with expansion capability in the future. 
Employment in the Fort Hood area will increase. 



Letterkenny Army Depot, Pennsylvania 

Recommendation: Realign the Headquarters, Depot Systems 
Command (DESCOM) (including the Systems Integration and 
Management Activity) from Letterkenny Army Depot to Rock Island 
Arsenal and merge it with the Armament, Munitions and Chemical 
Command (AMCCOM) to form the Industrial Operations Command 
(IOC). Relocate the Material Readiness Support Activity (MRSA) 
from Lexington-Bluegrass Army Depot to Redstone Arsenal, AL, 
along with the relocation of the Logistics Control Activity (LCA) from 
the Presidio of San Francisco, CA, to Redstone Arsenal, AL. This 
proposal is a revision to the recommendations of the 1988 Base 
Closure Commission, which directed MRSA to relocate from 
Lexington-Bluegrass Army Depot, KY, to Letterkenny Army Depot, 
PA. The merger of these two activities will form the Logistics 
Support Activity (LOGSA). 

Losses in personnel at Letterkenny Army Depot are partially offset by 
a concurrent action to move the tactical missile maintenance workload 
from Anniston Army Depot, A , ,  Red River Army Depot, TX, 
Sacramento Army Depot, CA, Tobyhanna Army Depot, PA, and 
several Navy and Air Force industrial facilities into Letterkenny Army 
Depot and to realign the tactical vehicle and artillery maintenance 
workload fiom Letterkenny to Tooele, UT, and Red River Army 
Depots, TX, respectively. 

Judication: To improve efficiency of the Army logistics, the Army's 
implementation of the Defense Management Report includes the 
consolidation of Inventory Control Points. Sixteen million dollars 
($16M) have already been programed for building a facility for MRSA 
and LCA at Letterkenny Army Depot to implement a the 1988 Base 
Closure Commission recommendation. The Material Readiness 
Support Activity (MRSA) move to Letterkenny was specified by the 
1988 Base Closure Commission. There are no additional costs to the 
changed destination of MRSA. Leaving MRSA at Letterkenny Army 
Depot would not be as operationally efficient as the proposed change. 

In order to streamline management functions for industrial 
operations, DESCOM and AMCCOM are being merged into the IOC 
at Rock Island. Merging them at Letterkenny was also considered but 
was determined to be more costly. 



'CI Implementing this recommendation will cost S3M. Annual savings 
after implementation are expected to be $2M. Changes in the force 
structure have indirect effects on industrial operations. The actual 
changes in workloads and required capacity will be affected by 
decisions on equipment policies that have not been made yet. When 
reviewing the military value matrix calculations, Letterkenny Army 
Depot rates 5 of 10 depot facilities. Moving DESCOM to Rock 
Island Arsenal provides an immediate return on investment. This 
action will have no effect on remedial environmental actions currently 
ongoing at any installation and the environmental impact the losing 
and gaining installations is expected to be minimal. These 
realibment actions may resuit in a potential employment change of 
-2.2% at Letterkenny. 

Rock Island Arsenal, Illinois 

Recommendation: Realign Armament, Munitions, and Chemical 
Command (AMCCOM) from Rock Island Arsenal, IL, to Redstone 
Arsenal, AL, as part of the Inventory Control Point (ICP) 

w consolidations under a Defense Management Report decision. 

Justification: To improve efficiency of Army logistics, the Army's 
implementation of the Defense Management Report includes the 
consolidation of Inventory Control Points. Moving the armament 
portion of AMCCOM to Redstone Arsenal permits the Army to con- 
solidate the missile and armament functions into one ICP. Changes 
in the force structure only have indirect effects on industrial 
operations. This recommendation is a business oriented decision to 
improve supply distribution efficiency. 

Moving the AMCCOM Inventory Control Point to Redstone Arsenal 
provides an immediate return on investment. Implementing this 
recommendation (including the consolidation of the missile and 
armament functions into one ICP at Redstone Arsenal, AL, as well as 
formation of the Industrial Operations Command (IOC) at Rock 
Island, IL) will save $2M. Annual savings after implementation are 
expected to be $66M. This action will have no effect on remedial 
environmental actions ongoing at any installation and the environmen- 
tal impacts are expected to be minimal. 



w These realignment actions may result in a potential employment 
change of +2.6% at Redstone Arsenal and -1.1% at Rock Island 
Arsenal. Losses in personnel at Rock Island Arsenal are partially 
offset by a concurrent action to move the Headquarters, Depot 
Systems Command (DESCOM) from Letterkenny Army Depot, PA, 
to Rock Island Arsenal, merging AMCCOM and DESCOM to form 
the Industrial Operations Command (IOC). 

Realign Army Laboratories (LAB 21 Study) 

Recommendation: The LAB 21 study establishes the Combat 
Materiel Research Laboratory (CMRL), at Adelphi, MD. The Army 
also recommends that the & m y  Material Technology Laboratory 
(AMTL), Watertown, MA, be split up and sent to Detroit 
Arsenal, Picatinny Arsenal and Fort Belvoir but instead that the 
AMTL be sent to Aberdeen Proving Ground (APG), MD, less the 
Structures Element that should be collocated at the NASA-Langley 
Research Center, Hampton, VA. This proposal is a revision to the 
recommendations of the 1988 Base Closure Commission. 

w' Justification: The decision to form the CMRL was driven by the LAB 
21 Study and a Defense Management Report decision to consolidate 
Army laboratories to create a world class laboratory and achieve 
savings through a more efficient laboratory system. The military value 
of CMRL lies with the exploration of technology to be used in both 
the improvement of current of military systems and the development 
of future systems. The establishment of the CMRL will provide a 
return on investment in 3 years. Implementing this recommendation 
will cost $92M. Annual savings after implementation are expected to 
be $51M. The establishment of CMRL will have minimum 
environmental impact. The establishment of CMRL may result in a 
potential employment change of + 0.1 % in the Adelphi, Maryland 
area. Specific realignments for the CMRL follow: 

o Move the Army Research Institute (ARI) MANPRINT function 
from Alexandria, VA, to Aberdeen Proving Ground (APG), MD. 

o Move the 6.1 and 6.2 materials elements from the Belvoir Research 
and Development Center, VA, to APG, MD. 



o Move the Army Materials Technology Laboratory (AIC.TIZ) (less 
tullv Structures element) from Watertown, MA, to APG (Change to the 

recommendations of the 1988 Base Closure Commission). 

o Move the AMTL Structures element to the Army Aviation 
Aerostructures Directorate collocated at NASA-Langley Research 
Center at Hampton, VA, and expand the mission at that site to form 
an Army Structures Directorate. (Change to the recommendations of 
the 1988 Base Closure Commission). 

o Move the Directed Energy & Sensors Basic and Applied Research 
element of the Center for Night Vision and Electro-Optics at Fort 
Belvoir, VA, to Adelphi, MD. 

o Move the Electronic Technology Device Laboratory from Fort 
Monmouth, NJ, to Adelphi, MD. 

o Move the Battlefield Environment Effects element of the 
Atmospheric Science Laboratory at White Sands Missile Range, NM, 
to Adelphi, MD. 

o Move Ground Vehicle Propulsion Basic and Applied Research 
from Warren, MI, to the Army Aviation Propulsion Directorate 
collocated at the NASA-Lewis Research Center in Cleveland, OH, to 
form the Army Propulsion Directorate. 

o Move the Harry Diamond Laboratories Woodbridge Research 
Facility element to CMRL, Adelphi, MD and close/dispose of the 
Woodbridge, VA, facility. 

o Move the Fuze Development and Production Mission (Armament 
related) from Harry Diamond Laboratories, Adelphi, MD, to Picatin- 
ny Arsenal (ARDEC), NJ. 

o Move the Fuse Development and Production Mission (Missile 
related) from Harry Diamond Laboratories, Adelphi, MD, to 
Redstone Arsenal (MRDEC), AL. 



T r i S e ~ c e  Project Reliance Study 

Recommendation: Execute the Tn-Service Project Reliance medical 
research aspects of a Defense Management Report decision by 
reducing the number of Army medical research labs from 9 to 6. This 
action includes disestablishing the Letterman Army Institute of 
Research (LAIR), Presidio of San Francisco, CA (change to the 1988 
Base Closure Commission recommendation); disestablishing the U.S. 
Army Institute of Dental Research (USAIDR), Washington, DC, and 
disestablishing U.S. Army Biomedical Research Development Labora- 
tory (USABRDL), Fort Detrick, MD. The proposal recommends 
consolidating the Army's trauma research and medical materiel 
development with existing Army medical Research Development, Test, 
and Evaluation (RDT&E) facilities. The proposal also recommends 
the collocation of seven Tri-Service medical research programs at 
existing Army, Navy and Air Force medical laboratories as follows: 
the Army blood research with the Navy; the Army combat dentistry 
with the Navy; Army directed energy (laser and microwave) bioeffects 
with the Air Force; elements of the Army and Navy biodynamics with 
the Air Force; Navy and Army toxicology (environmental quality and 

{w occupational health) with the Air Force; Navy infectious disease 
research and Air Force environmental medicine (heat physiology) with 
the Army. 

Justification: Realigning medical research laboratories and programs 
achieves efficiencies through inter-department consolidations, transfers 
and reliance in technology. Medical research activities are relatively 
unaffected by changes in force structure. Military value in the form of 
mission requirements and the technological capabilities of existing 
staff expertise and facilities were the driving factors in this 
recommendation. Implementation of Project Reliance medical 
realignments results in steady state savings to the Army from elimina- 
tion of civilian authorizations. This proposal changes the 
recommendation of the 1988 Base Closure Commission that 
previously identified LAIR for movement to Fort Detrick, MD. 
Under this proposal, LAIR is disestablished and the construction of a 
new laboratory at Fort Detrick is eliminated. Implementing the LAIR 
portion of this recommendation will save $56M. Annual savings after 
implementation are expected to be $7M. Environmental and 
community impacts are expected to be minimal. Closure of LAIR, 

w USABRDL and USAIDR and other realignments may result in 
potential employment impacts of 0.8% at Fort Detrick, MD, and less 
than .l% at other installations. Specific realignments are: 



o Disestablish the Letterman Army Institute of Research ( W R )  as 
JCI' part of the closure of the Presidio of San Francisco, cancel the design 

and construction of the replacement laboratory at Fort Detrick, MD, 
and realign LAIRS research programs in the following manner 
(Change to recommendations of the 1988 Base Closure Commission): 

- Move trauma research to the U.S. Army Institute of Surgical 
Research, Fort Sam Houston, TX. 

-- Move blood research and collocate with the Naval Medical 
Research Institute (NMRI), Bethesda, MD. 

-- Move laser bioeffects research and collocate with the U.S. Air 
Force School of Aerospace Medicine (USAFSAM), Brooks Air Force 
Base, TX. 

o Disestablish U.S. Army Biomedical Research Development 
Laboratory at Fort Detrick, MD, and transfer medical materiel 
research to the U.S. Army Medical Materiel and Development 
Activity at Fort Detrick and collocate environmental and occupational 
toxicology research with the Armstrong Aerospace Medical Research 
Laboratory (AAMRL) at Wright-Patterson Air Force Base, OH. 

o Disestablish the U.S. Army Institute of Dental Research, 
Washington, DC, and collocate combat dentistry research with the 
Naval Dental Research Institute at Great Lakes Naval Base, L 

o Move microwave bioeffects research from Walter Reed Army 
Institute of Research (WRAIR), Washington, DC, and collocate with 
USAFSAM. 

o Move infectious disease research from NMRI and collocate with 
WRAIR. 

o Move biodynamics research from U.S. A m y  Aeromedical Research 
Laboratory, Fort Rucker, AL, and collocate with AAMRL. 

o Move heat physiology research from USAFSAM and collocate with 
U.S. Army Research Institute of Environmental Medicine 
(USARIEM), Na tick, MA. - 
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June 2, 1991 ARTHUR LEVITT, JR. 
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The Honorable Susan Livingstone 
Assistant Secretary of the Army 
for Installations 

The,Pentagon 
Washington, D.C. 20310-0101 

Dear Mrs. Livingstone: 

The Defense Base Closure and Realignment Commission is 
continuing its review of the various proposals. There are pieces 
of some of the Army's proposals that need further justification. 

Realignment of DESCOM to Rock Island - The formation of an 
~ndustrial Operations Command appears valid. However, there is 
an option of forming that command and splitting its missions and 
staff between Rock Island and Letterkenny. The realization is 
the personnel savings will be reduced, but so would the one-time w costs. We request an analysis of this option. The option 
should be added to our May 24, 1991 request. Additionally, 
identify any additional realignments desired with your original 
proposal. 

~ealignment of SIMA-East to Rock Island - The relocation of 
SIMA-E does not appear to have any savings or operational 
advantages, since SIMA-E has a variety of customers and is not a 
part of DESCOM or Industrial operations Command.  his portion of 
your proposal only generates one-time costs. We request the 
operational rationale, by proposed workload, for this proposal. 
This option should be added to our May 24, 1991 request. 

Combat Material Research Lab - The realignment of the 
Electronics Technology and ~evices Lab to Harry Diamond Lab - 
Adelphi has large one-time costs, primarily for the construction 
of the new lab. There is no apparent operational synergism since 
this function appears to be an unique operation. We request the 
operational rationale and cost considerations for this proposal. 
This option should be added to our May 24, 1991 request. 

Realign Artillery and Tactical Vehicle Rebuild and ~actical 
Missile Maintenance - This realignment is noted in your 
recommendations for the ~ndustrial Depot Category. We request 
the specifics, in terms of costs and personnel, be broken-out of 
your costs analysis. This should be added to our May 2 4 ,  1919 
request. 



The Honorable Susan Livingstone 
age Two 

The Commission is rapidly approaching the decision phase of 
its effort. The above information is required no later than 
June 4, 1991. The original request of May 24 ,  1991 may be 
extended to that date. 

Thank you in advance for your cooperation and timely 
response. 

,,51Pf COURTER 
c ~~'hirrnan 

i 
i 

/" 
cc: The Honorable ~ o l g  McMillan 
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COMMISSIONERS: 
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ARTHUR LEVI7T. JR. 
JAMES S M I m  11. P.E. 
ROBERT D. CfUART, JR. 
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The Honorable Susan Livingstone 
Assistant Secretary of the Army 
for ~nstallations 

The Pentagon 
Washington, D.C. 20301 

Dear Mrs. Livingstone: 

The Defense Base Closure and Realignment Commission has 
received an independent proposal for retaining the Land Combat 
~issile Systems maintenance mission at Anniston Army Depot. The 
proposal challenges the economics of the Army proposal, identifies 
a potential environmental problem (handling VOCts), and proposes an 
alternative. 

We request that you review the attached proposal and provide 
comments no later than June 3, 1991. The comments should include 
a short information paper and COBRA analysis of the proposal. 

Thank you in advance for your cooperation and timely response. 

enc 

cc: The Honorable Colin McMillan 
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I. INTRODUCTION 

Results of a missile study recently endorsed by the Defen: 
Depot Maintenance Council (DDMC) recommends that all tactical 
missile systems maintenance within the Air Force , Navy, and Arr 
be consolidated at Letterkenny Army Depot (LEAD) in Chambersburc 
Pennsylvania. The focus of the study is commendable - to identii 
similar missile work being accomplished at various locations ar 
consolidate the work, saving dollars by increased efficiencies 
and economies of scale. 

Although the results of the study may be applicable to the 
majority of the defense installations and agencies effected, fol 
the reasons presented herein, the recommendations should be 
amended to leave Land Combat Missile System (LCMS) maintenance 
and support located at Anniston Army Depot (ANAD). 

An intense review has been conducted to determine the 
impact on defense readiness and the economics associated with 
moving Land Combat Missile System work from Anniston to 
Letterkenny. The review has shown that the move will cause a 
significant negative impact on the readiness of Army missile 
systems and a disservice to the tax paying American public. TI 
attached economic analysis (see Tab A), which is based on sound 
assumptions and documented facts, demonstrates that the move w i l  
have an initial cost of $38,508,919.78 and an additional 
$7,283,325.21 per year over current costs and will never pay fo: 
itself l 

The information contained herein is presented for your 
consideration. It plainly demonstrates our soldiers are more 
effectively and economically served by adjusting the 
recommendation of the stated. report to allow Land Combat Missilf 
Systems repair and maintenance to remain at Anniston Army Depot 



11. RATIONAL FOR AMENDING THE MISSILE STUDY TO RECOMMEND 
LAND COMBAT MISSILE SYSTEM MAINTENANCE AND SUPPORT TO REMAIN AT 
ANNISTON ARMY DEPOT 

An in-depth review of the stated missile study revealed th; 
certain facts, difficult to discern by the visiting DDMC study 
team, have been overlooked. Once considered, these facts lead c 
person to see that leaving Land Combat Missile System maintenanc 
and support at Anniston Army Depot to supplement the 
consolidation of tactical missile maintenance workload at 
Letterkenny Army Depot is advantageous not only to defense 
readiness, but to the American taxpayers as well. 

A- COMBAT READINESS - 
Combat readiness of the missile systems currently maintainc 

at Anniston can expect to be negatively impacted by the move to 
Letterkenny. 

It must be realized that missile systems are supported and 
maintained using a complex arrangement of sophisticated 
equipment. At Anniston, 946 pieces of equipment directly suppor: 
Land Combat Missile Systems maintenance. Assuming that adequate 
facilities were completed at Letterkenny prior to the move ( a 
significant accomplishment in itself), a phased move of the 
equipment would have to be accomplished. To limit the impact on 
operations, equipment supporting respective weapon systems woulc 
be moved as each weapon system was moved. The time required to 
disconnect, package, transport, uncrate, reinstall, repair, and 
calibrate the equipment, even under an expedited schedule, woulc 
be . minimum of 120 to 180 days per weapon system. Recent 
conversations with project manager offices within the Army 
Missile Command (MICOM) have determined that a lapse of support 
of more than 30 days would be detrimental to the readiness of 
various missile weapon systems. This was especially true for t 
Airborne TOW components (~elescopic Sight Unit, Stabilization 
Control Amplifier, and Missile Control Amplifier) that do not 
have sufficient spares in inventory to accommodate the producti 
lost during the transition period. Production lost during 
transition would have a direct and significant impact on the 
readiness of these systems in support of our soldiers and 
national defense. 

B -  ENVIRONMENTAL CONSIDERATIONS - 
Environmentally related standar'ds and restrictions should 

a primary consideration for ANY industry relocating from Alabam 
to Pennsylvania. Generally speaking, environmental restrictions 



are normally tighter in the industrialized Northeastern states 
than the lesser populated Southern states. A noteworthy exampl 
of this is the allowable emission rates of volatile Organic 
Compounds(VOC's) - a chemist's name for the fumes produced fr. 
the evaporation of substances such as paint thinners, 
solvents,etc. At Anniston, 100 tons of VOC's are allowed from 
EACH source per year, while at Letterkenny, the annual VOC 
emissions from the ENTIRE installation (all sources) are limit, 
to 50 tons. Based on FY91 requisition records, Annistonfs miss. 
operations are expected to produce 2.5 tons of VOCts this year 
~uring Desert Storm Letterkenny exceeded VOC emission limits s~ 
by the Pennsylvania Department of ~nvironmental Resources. The 
added emissions associated with consolidating Air Force, Navy z 
Army tactical missile maintenance operations at Letterkenny cot 
push emissions above allowable limits. 

The New Clean Air Act of 1990 is expected to lead to 
progressive reduction programs for VOCts. In areas of the count 
where ozone concentrations are of particular concern ( which 
includes Letterkenny), more stringent compliance regulations ar 
emission limits can be expected. This will require industries I 
these areas to reduce the amounts of VOC producing materials 
consumed or buy and install costly emission scrubbing equipmer 

Anniston Army Depot continues to stay within all applicab: 
air, water, and solid waste emission/discharge limits. Current, 
and even additional, missile maintenance operations at Annisto~ 
offer absolutely no threat to the environment or the State of 
Alabama pollution discharge limits. 

C .  ECONOMIC CONSIDERATIONS - 
1. RELATIVE LOCATION OF ANNISTON AND LETTERXENNY TO THE 

ARMY MISSILE COMMAND (MICOM) AND ASSOCIATED IMPACTS ON OPERATII 
COSTS 

Supporting the Land C o m b a t  Missile Systems requires f r e q u ~  
interface between the Army Missile Command and the supporting 
installation. During FY 90, 112 Anniston Army Depot employees 
visited the Army Missile Command, and conversely, 308 Missile 
Command employees visited Anniston. Since Anniston is located 
only 112 miles south of the Am.* Missile Command Headquarters 
(Huntsville Al.), these trips were often accomplished on one dz 
trips with the only associated travel costs being mileage 
reimbursement. Regardless of the length of the trip, a travelel 
between the Missile Command and Letterkenny would have two mol 
travel days (one on each end of the trip) and the cost of air 
fare over a traveler from Anniston. Records of FY90 travel shc 
that 420 MICOM/ANAD employees made the trip between Huntsville 
and Anniston. If these same trips were made between Letterkennj 
Army Depot (Chambersburg,Pa.) and MICOM, additional costs woulc 
translate to 3 days per diem at $75/day, 420 commercial plane 



trips at $463/ticket, and 3 days of rental cars totaling 
$36.50/day for a total added travel cost of $334,950. Since the 
two additional travel days per trip would not be time on the 
job, the cost of associated non-productive time would be: 

It can be CONSERVATIVELY estimated that the relocation of 
operations and associated changes and transition would escalate 
travel by 10% to total: 

Combining the extra costs in travel and the cost of 
non-productive time, a grand total of $368,445 would be spent 
annually to travel between Letterkenny Army Depot and Huntsville, 
A1 . 

2. COSTS OF DOING BUSINESS, ANNISTON VS. LETTERKENNY 

The HQ DESCOM published FY 9l'bid rate for Anniston is 
$45.72/hr and for Letterkenny is $56.28 (washing out parts costs 
from both rates to compensate for differences in commodities 
worked). The net difference of having work performed at Anniston 
vs. Letterkenny is $10.56/hr. This difference multiplied by 
Anniston's projected FY91 missile workload yields: 

$10.56/hr X 670,000 hrs-/yr = $7,075,000/yr savings. 

Or, based on FY91 workload figures, a year's missile work 
accomplished at Anniston would cost $7,075,000 less than the same 
work performed at Letterkenny. 

3 .  COSTS OF FACILITIZATION OF LETTERKENIIY TO ACCEPT ANNISTON 
WORKLOAD 

As acknowledged in the DDMC study (see Tab B), proper 
facilities will not be available at Letterkenny to receive 
consolidated Air Force, Navy, and Army tactical missile 
maintenance operations. 

Assuming facilities exist at Letterkenny that can be 
renovated to house missile maintenance operations, the cost of 
reproducing the facilities located at Anniston wi\l be 
significant. Anniston recently conducted studies to determine the 
costs of renovating facilities needed to receive BRACII workload. 
Using this study as a basis, the cost of renovating facilities at 
Leterkenny to provide environmentally controlled space to accept 
Anniston's missile work is estimated to be $50/sf. The cost to 
construct or install clean rooms is $116/sf for 10,000 class and 
$100/sf for 100,000 class. At Anniston, 75,000sf of shop space, 



7,500sf of clean rooms, and 2 Automated Storage and Retrieval 
Systems (ASRS) are used to house and support missile maintenance 
operations. Using this data to calculate the cost of duplicating 
Anniston's missile maintenance space at Letterkenny: 

$50/sf X 75,000sf = $3,750,000 for renovated space 

$116/sf X3,OOOsf = $348,000 for 10,000 class clean rooms 

$100/sf X 4,500sf = $450,000 for 100,000 class clean rooms 

2 ea. ASRSts X $55,00O/ea = $110,000 

Or, the cost of facilitizing Letterkenny to accept 
Anniston's missile workload will be approximately $4,658,000. 

This total does not reflect costs associated with upgrading 
existing facilities to meet governing physical and electronic 
surveillance security measures. It should be noted that at 
Anniston, missile guidance system operations are located in 
buildings that have 12 inch lace-bricked walls, two layers of 
intrusion detection, and surveillance cameras, while the 
facilities housing assembled missile maintenance operations have 
explosion relief walls, and are protected with two layers of 
intrusion detection and surveillance cameras. If not existing, to 
add these levels of securities at Letterkenny would be extremely 
expensive. A possibility exists that DOD requlations would 
require new security hakdened facilities to be constructed, 
which would lead to astronomical construction costs. 

In addition, ~nniston has dedicated 50,000 total sf (25 each 
@ 25' X 80') of security/ safety/ ammunition operation conforming 
earth covered storage space in direct support of missile gtorage. 
If this space is not available at Letterkenny, $4,385,000 
($87.70/sf X 50,000) would be required to construct the new 
facilities. 

4 .  .RELOCATION OF EQUIPMENT FROM ANNISTON TO LETTERXENNY 

At Anniston, the number of pieces of equipment directly 
supporting missile operations total 946, which occupy 19,000 
cubic feet of space and weigh more than 100,000 tons. The cost to 
disconnect, package, transport, uncrate, install, repair, and 
calibrate the equipment is estimated to be $801,432.2'0. 

Since all missile maintenance operations are to be out of 
operation for approximately five months for the relocation to 
Letterkenny, production will have to be accelerated at 
Letterkenny until the inventory in the supply system is equalized 
again. Anniston cannot overproduce prior to and in anticipation 
of the move because sufficient assets will not be available. The 
lost production will have to be regained once operations resume 



in Letterkenny. This can only be accomplished by working 
accelerated schedules, which translates directly into overtime. 
Calculating five months production (based on FY91 workload 
projections) using overtime schedules: 

X 1.5 overtime = $23,567,250 

5. MOVING, HIRING, AND TRAINING PERSONNEL NEEDED TO PERFOW 
OPERATIONS RELOCATED FROM ANNISTON TO LETTERKENNY 

Currently 414 direct and indirect labor employees are neede 
to perform the missile maintenance operations recommended for 
relocation to Letterkenny. 

Because of the higher costs of living in the Letterkenny 
area, and the traditionally strong roots of Anniston employees, 
realistic number of Anniston employees that could be expected tc 
relocate to Letterkenny would .be 25% or 104 personnel. It is 
assumed a transfer of function and associated personnel 
relocation entitlements will be involved in the move of 
operations from Anniston to Letterkenny. 

The cost of relocating an employee from Anniston to 
Letterkenny is estimated to be $ 31,521.30. This figure includes 
the costs of transportation, a house hunting trip, shipping of 
hcusehold goods to the new station, and the government's cost 
associated with buying and reselling the home of the departing 
employee. To relocate the 104 displaced employees from Anniston 
to Letterkenny, a total moving cost shown below would be 
incurred: 

104 employees X $ 31,521.30/employee = $ 3,278,215.20 

With only 25% of Anniston employees expected to make the 
move to Pennsylvania, the remaining 75% or 310 employees must bt 
released from government employment at Anniston and replacement: 
hired and trained at Letterkenny. It is estimated that the co 
of releasing a missile related employee is $8,510.40, the cost 
processing-in an employee is $58.72/employeer and the cost of 
interviewing an employee is $17.73/employee. The cost of 
releasing the 310 employees that chose not to relocate from 
Anniston and hiring their replacements at Letterkenny would be: 

$8,510.40/employee X 310 employees = $2,638,224 for Releas 

$58.72/employee X 414employees = $24,310.08 for 
Processing-In 

$17.77/employee X 3lOemployees = $5,496.30 for ~ntervi~win 



It should be noted at this point that employees can only be hirec 
if qualified candidates are available. The rural areas of 
~ennsylvania are similar to those of Alabama - qualified 
electronic technicians are not readily available. This.would mear 
that Letterkenny would have to teach basic electronics to many of 
the new hires, lengthening the time needed to bring missile 
maintenance production levels back to normal after the 
relocation. 

Records show that the missile maintenance technicians at 
Anniston Army Depot have taken 80,400 hours of specialized 
missile system training to become proficient in their jobs. This 
type of training is normally obtained through a commercial 
contractor. For the purpose of this study it is conservatively 
assumed the training will be taught on-sight at Letterkenny (mud 
of this type training is accomplished in a TDY status). It will 
be optimistically assumed that training is still available ( man! 
of the older missile systems no longer have contractor supplied 
training available). Calculating the costs associated with the 
required training: 

$43.98/employee per hr X 80,400 hours = $3,535,992 

Totaling the costs for moving, releasing, hiring, and 
training the government employees necessary to move missile 
operations from Anniston to Letterkenny: 

Moving Costs = $3,278,215.20 
Releasing Costs = $2,638,224 
Hiring Costs = $29,806.38 
Training Costs = $3,535,992 

Grand Total = $9,482,237.58 



IiI. OTHER CONSIDERATIONS 

A. ANNISTON'S UNIQUE CAPABILITIES 

Ariniston Army Depot missile maintenance capabilities are 
unique in that unlike Air Force, Navy, and other Army missile 
systems, Anniston specializes in Land Combat Missile Systems. 

Work at Anniston is performed by the Directorate of 
Amunit.ion Operations (DAO) on assembled missiles such as the 
LANCE, ATACM, TOW, DRAGON, and SHILLELAGH systems, while the 
Directorate of Maintenance (DM) maintains the launcher and 
guidance systems of not only these systems, but systems such as 
the AIRBORNE TOW, TOW 11, and Land Combat Support System (LCSS) 
as well.. 

Maintenance of these missile guidance systems requires 
interrelating capabilities in the areas of electro-optic 
maint~nance. Electro-optics are an integral and essential 
component of the missile guidance systems. Anniston Army Depot 
currently has electro-optic repair and maintenance capabilities 
necessary to support assigned missile systems. Upon the closure 
of Sacramento Army Depot, additional electro-optic workload, 
facilities, and equipment are scheduled for Anniston. With this 
close interrelationship between electro-optics and missile 
guidance system maintenance, a strong justification exists to 
leave both electro-optic A x  supported missile guidance 
maintenance operations at Anniston rather than splitting 
operations between Anniston and Letterkenny and incurring 
additional shipping costs and operational inefficiencies. 

B. APPLYING BASE CLOSURE AND REALIGNMENT METHODC'OGY TO THJ 
RELOCATION OF MISSILE MAINTENANCE WORK FROM ANNISTON TO 
LETTERXENNY 

It is fully recognized and supported that for DOD to operat 
within reduced budgets of the future, both the size of the armec 
forces and the infrastructure that supports them must be reducec 
It is turther recognized that one of the most efficient methods 
of en& ting the necessary reductions is the consolidation of 
operatli.ons and the closure of the vacated installations. 

P-pplying this rational to the planned consolidation of 
missile work to Letterkenny, however , is difficult to follow. 
Anniston Army Depot is not scheduled for closure. Should missile 
mainteriance operations be relocated from Anniston to Letterkenn: 
Annistcn.wil1 still remain open, and no associated savings in 
operational costs realized. 



Etzn if some of the missile guidance system maintenance 
operatians were relocated from Anniston, it is widely recogniz 
m0verner.t of the LANCE and ATACM systems is not feasible. Annis 
will ac-hieve depot capability of maintaining the ATACMS missi 
system on 1 Oct 91. The ATACMS Project Manager's Office and t 
Deputy Chief of Staff for Logistics have recognized the wisdom 
leavins ATACMS maintenance.operations at Anniston and have pla 
their ~ositions in writing. Another reason for ATACMS maintena 
remaining at Anniston is the Army's policy on performing 
surveillance and stockpile reliability testing of munitions at 
the point of storage. Anniston has been selected as the point 
storage for the ATACMS. To split separate storage and maintena. 
operations between Anniston and Letterkenny would only create 
operating inefficiencies and additional costs. 

An,~ther missile system that would be inappropriate to 
relocate from Anniston is the SHILLELAGH. Designed to be launc: 
from the M551 battle tank, the SHILLELAGH missile guidance sys- 
is separated from the tank as Anniston enters the M551 into th, 
overhaul process. The missile system is repaired, tested, and 
certifizd as the tank is being refurbished. As the tank emerge: 
from the overhaul process, the missile system is reinstalled a: 
the combat ready tank is prepared for shipment. The Land Comba- 
Support System (LCSS) is the only equipment available to test, 
repair, and certify the SHILLELAGH missile system. Based on tht 
interdependencies stated above, operational efficiencies and 
costs dictate leaving maintenance of the SHILLELAGH and the Lax 
Combat Support System (LCSS) at Anniston, the same depot 
responsible for refurbishing the M551 battle tank. 

The specially designed and unique facilities at Anniston 
used to unload, regenerate, and reload the liquid propellants 
used in the LANCE missiles could not be feasibly duplicated at 
Letterkenny without significant construction expenses. The 
replacesent cost of Anniston's LANCE Fueling Facility is 
estimated to be $5,341,579.06. For this reason, and also becau: 
the vehicle used to launch the missile is overhauled at Annistc 
it is jogical the LANCE system will remain at Anniston. 

Siwe Anniston Army Depot is going to remain open after tl 
proposzd consolidation of work at Letterkenny, and if Anniston 
going t~ remain in the missile maintenance business with the 
ATACMS, LANCE, LCSS, and SHILLELAGH, strong justification exist 
for the remaining missile related workload to stay at Anniston 
and avoid the disadvantages of relocation - relocation that is 
fully expected to reduce combat readiness of the systems involl 
and cost exorbitant dollars for no increased benefits. 



CONCLUSION 

CONCLUSION - It should be noted that the DDMC missile stuc 
was conducted within a compressed schedule that did not allow 
the study team or reviewers sufficient time at the involved 
installations/agencies to resolve the inaccuracies (see Tab B f 
detail comments on study inaccuracies) previously identified. I 
should be further noted that the information presented in this 
packag~ was limited solely to relocation of Anniston workload, 
and shculd not be applied to the remainder of the study 
recommendations without further review. 

The previously presented information clearly indicates tha 
the decision to consolidate all tactical missile workload to 
Letterkenny Army Depot should be revisited. The Anniston move 
will noc save, but will actually cost additional defense dollar 
to provide a lower state of combat readiness for our Land Comba 
Missile Systems. The attached economic analysis (see Tab A), 
supports in detail that the relocation of Land Combat Missile 
Systems from Anniston to Letterkenny will have an initial cost 
$38,508,919.78 and an additional $7,283,325.21 per year over 
current operations and will never pay for itself1 

The old adage "If it's not broken, don't fix it." Applies 
the relocation of missile maintenance operations from Anniston 
Letterkenny. The existing facilities, equipment, and employee 
dedication at Anniston contribute to the 99.6% defect free 
workmanship of Anniston missile electronic technicians. 
Annistoa's missile maintenance customer, the Army Missile 
Command, is pleased with the'work produced at Anniston as 
demonstrated by numerous citations and letters of appreciation 
received from MICOM. 

Anniston Army Depot, with in-place facilities, equipment a 
a ready, trained workforce, is proud of the missile maintenance 
work it.accomplishes for the ~ r m ~  and our nation and stands rea 
to continue successfully performing this critical mission. 



V. RECOMMENDATION 

RwND THE DDMC MISSILE STUDY, AND SUBSEQUENTLY TEE BASE 

CLOSURE AND REALIGNMENT ACT, TO EXCLUDE ANNISTON ARMY DEPOT 

MAINTENANCE OF LAND COMBAT MISSILE SYSTEMS FROM THE CONSOLIDATIOI 

OF TACTICAL MISSILE MAINTENANCE AT LETTERKENNY ARMY DEPOT. 



. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
I 
I DESCOM ECONOMIC ANALYSIS 
I 
t DESCOM-P 1 1 - 1 
I 

: - .----------------__------------------------------------------------------------ 
: ' 

(r I A. PROJECT TITLE: Defense Depot Maintenance Council Missile Study 
I I 

: B. DEPOT: Anniston Army Depot 
I 

I C. PREPARING ORGANIZATION: Anniston Army Depot 
I I 

I D, DATE OF PREPARATION: May 91 
I 

E, PROJECT OBJECTIVE: 
I To show the cost effectiveness of amending the DDMC Study to allow Land Comi 
I 
I Missile Systems maintenance and support to remain at ANAD. 
I 

I I 

: F. BACKGROUND: 
I 
I In January 1901 the DOD Tactical Missile Study was prepared by the Defense I 
I 
I Maintenance Council. The results of the study recommended that related miax 
I 
I work at ANAD should be consolidated at LEAD. In contrast to these results, 
I Economic Analysis shows that the Land Combat Missile Systems maintenance anc 
I 
I can be performed more cost effectively at ANAD. 

I 

w 
I 

I I 
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PROJECT PARAMETERS 
DESCOM-P 1 1  - 1 

Source Doc a :  
ASSUMPTIONS AND CONSTRAINTS: 

Assumptions: 
Factors used for calculation purposes are correct (See Addendum Sheets). 
Workload will remain relatively constant or will increase throughout the 
life of the project. 
No additional equipment will have to be purchased or replaced at LEAD. 
No equipment will be damaged during transportation to LEAD. 
Labor Rates at LEAD are comparable to the AIAD rates used herein. 
LEAD will require the same type and size of facilities presently at ANAD. 
(This includes clean rooms and sensitive item security requirements). 
The buildings vacated at ANAD will not be used for any purpose. (This is 
a requirement since 'phydical facility costs' are shown as a savings in the 
DDMC Study) . 
LEAD has sufficient storage for all missile parts, components, and completed 
assemblies for ALL systems involved in the consolidation. 
Required utilities are in-place and ready for equipment installation. 
(Installation costs reflected in this EA refer to 'un-plug/plug-in' costs ONLY). 

2. Constraints: 
I 

I I 

!--,-,,----,,-,--,---------------------------------------------------------------------------- 

ALTERNATIVES: 

I 
I ALTERNATIVE 2 -Relocate Land Combat Missile Systems to LEAD 
1 I 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - .  
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I 
8 COST ESTIMATE WORKSHEET 
I 
I DESCOM-P 1 1 - 1 
o - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  - - - -  
1 
I ' PROJECT TITLE: DATE : May 91 
I I Defense Depot Maintenance Council Missile Study 
1, , , - , , , , , , , , , , - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

1 2 .  ALTERNATIVE: 1 3. ECONOMIC LIFE: 
I Leave Land Combat Missile Systems at ANAD 
I,,-,,,----,----,------------------------------------------------------------------- 

: 2. NON-RECURRING COST ESTIMATES:* 
I,,,,,,,,-,-,---,,------------------------------------------------------------------ 

I 
B DISCOUNT DISCOUNT 
I PY COST FACTOR C C 
I ---- -------- ------- ----- 
1 A. RESEARCH AND 0 0.00 0 SO. 
1 DEVELOPMENT * 0 0.00 0 90. 
I 0 0.00 0 $0. 
4 0 0.00 0 SO. 
* 0 0.00 0 00. 
I I 

I 
1 B. LAND * 0 0.00 0 $0. 
I 
I 0 0.00 0 $0. 
I 
I 0 0.00 0 SO. 
I 0 0.00 0 $0. 
I 
I 0 0.00 0 $0. 
I I 

I 
I C. BUILDINGS * 0 0.00 0 $0. 
I 0 0.00 . 0 $0. 
I 0 0.00 0 so. 

0 0.00 0 90. 

D. EQUIPMENT n 

E. INSTALL/SHIP/ 0 
HANDLE * 0 

0 
0 
0 

$0. 
$0. 
$0. 
so. 
SO. 

I 

I 
I F. OTHER * 0 0.00 0 SO. 
I 
$ 0 0.00 0 so. 
I 0 0.00 0 $0. 
I 
I 0 0.00 0 SO. 
I 
I 0 0.00 0 $0. 
I I ----- 
I 
6 G. TOTALS * $0.00 $0. 
I I 

: R  NOTE: All costs which occur past the minimum econ. life between Alt 1 or 2 are n 
:----------------------------------------------------------------------------------- 

- CES: 

I I 

.................................................................................... 
Automated version of SDS Form 1026-5-R 



COST ESTIMATES 
DESCOM-P 1 1  - 1 

I 
I 

I A. FORMATS INCLUDED: 
I 

I (A) 
I 

Quantity -------- 

X ANALYSIS) 1 

RANKING/BECOMMENDATION OF ALTERNATIVES: 
Undiscounted 

Undiscounted Benefit to 
Total Investment Undiscounte 

Savings Ratio (BIR) Amortization ------------ ------------ -*-- 

I I 

4 * ~  2: (5182,083,130.25) -4.728 N A 

"CI 2 Relocate Land Combat Missile Systems to LEAD 

: Alt 1: N A N A N A 
I Leave Land Combat Missile Systems at ANAD I 

I 

I RECOMMENDATION: 
I . I 

The benefits derived from the leaving Land Combat Missile Systems at ANAD are I I 

sufficient to pursue Alternative 2. The benefits which were analyzed show th; I 

alternative 2 is cost effective. The readiness of Land Combat Missile System: I 

provides the Army an increased fighting capability which directly improves tht I I 

I mission of the soldier in the field. I 

Recommend Alternative 1 - Leave Land Combat Missile Systems at ANAD 

I 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I 
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I 
I COST ESTIMATE WORKSHEET (CONTINUED) 
I 
I DESCOM-P 11 - 1 
I , , , ,----,---------C-------------------------------------------------------------------- 

I 
I PROJECT TITLE: DATE : May 91 
: I Defense Depot Maintenance Council Missile Study 
I,,,,,,--,,,,,,,---r------------------------------------------------------------------- 

i 2 .  ALTERNATIVE: 1 3. ECONOMIC LIFE: 
I Leave Land Combat Missile Systems at ANAD 
;-------------------'------------------------------------------------------------------ 

: 2. RECURRING COST ESTIMATES: 
1,,,,,,-,-,,------------------------------------------------------------------------- 
I 

: A. OPERATIONS: 
l , , , , , , , - r - - - - - - - - - r - r - - - - - r - r 3 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - * - - - - -  

I 
I (A] HQ DESCOM'S MAINTENANCE BID RATES FY-91: 
t 
I D.L. & DIR. OTHER 921.38 
1 OVERHEAD & BOCIE $21.47 
I 
a GAE & SSM (MEMO) $2.87 
I 
8 TOTAL HOURLY RATE $45.72 
I,,---,-,----,------------------------------------------------------------------------ 

I 
a (0)  WORKLOAD SOUBCE: 
;------------------------------------------------------------------------------------. 
I 
1 PY : WORKLOAD : UTIL FACTOR : LABOR RATE ! COST 
;-------------;--------------'---------------:------------;----------------------------- 
I 1 :  670000 : 1 I $45.72 1 530,632,400.00 
I 
I 2 :  670000 : 1 :  145.72 1 130,632,400~00 
1 
t 3 :  670000 : 1 I $45.72 : S30,632,400.00 
1 
I 4 :  670000 : 1 :  1945.72 : C30,632,400.00 
I 
I 5 : 670000 : 1 :  $45.72 : S30,632,400.00 
I 
I 6 1 670000 : 1 :  $45.72 : 63Ol632,400.O0 
I 

, 7 : 670000 : 1 : $45.72 1 S30,632,400.00 w j  8 ;  670000 : 1 :  $45.72 : 830,632,400.00 
9 :  670000 : I I $45.72 : S30,632,400.00 

I 
1 10 1 670000 ! 1 :  $45.72 : S30,632,400.00 
I 
1 11 I 670000 f 1 :  $45.72 : C30,632,400.00 
I 
1 12 : 670000 : 1 :  645.72 : 630,6321400.00 
1 
I 13 : 670000 1 I I 545.72 I $30,632,400.00 
I 
I 14 1 670000 1 1 : $45.72 : 830,632,400.00 
I 15 1 670000 1 1 I 845.72 1 830,632,400.00 
I 
1 16 : 670000 : 1 :  845.72 1 S30,632,400.00 
I 
I 17 : 670000 : 1 :  $45.72 : 930,632,400.00 
I 
1 18 I 670000 : 1 :  945.72 1 830,6321400.00 
I 
I 19 : 670000 1 :  $45.72 1 03016321400.00 
I 
1 20 1 670000 1 1 :  $45.72 : S30,632,400.00 
I , 21 1 670000 1 1 :  $45.72 t 830,632,400.00 
1 
I 22 : 670000 : 1 :  845.72 : S3016321400.00 
I 
I 23 : 670000 1 1 I 645.72 1 S30,632,400.00 
I 
I 24 1 670000 1 1 :  845.72 1 930,632,400.00 
I 
I 25 : 670000 : 1 :  545.72 : $30,632,400.00 
I I I I I , I I I 1 

I I I I I 
I I I I 

I I I I I 
1 I I I I 

I I I I I 
I 1 I I 

I I t I I 
I I I I 

I , 
AT AS NECESSARY 
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4 I COST ESTIMATE WORKSHEET (CONTINUED) 
I 
a DESCOM-P 1 1 - 1 
,,-,-,----------------------------------------------------------------------------------. 
I 

I 
I PROJECT TITLE: DATE : May 91 
I 
I Defense Depot Maintenance Council Missile Study 
1 - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
I 

: 2. ALTERNATIVE: 1 3 .  ECONOMIC LIFE: 2! 
I 
I Leave Land Combat M i s a i l e  Systems at ANAD 
I , , , , , , , , , - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - .  
I 

I 
I : B: MATERIAL : C. UTILITIES : D. FUEL : E. OTHER 

I I I I 
1 PY : COST : I COST: COST : 1 COST : 
;----------:"""--------------;-----------------l------------------------------------- 

8 1 :  $0.00 : 5169,512.75 1 $0. 00 : 538,465.2 
I 
1 2 :  90.00 I $169,512.75 1 $0.00 : 938,465.2 
8 3 :  90.00 : 8169,512.75 1 $0.00 1 $38,465.2 
I 4 :  $0.00 : $169,512.75 : 60.00 : $38,465.2 
I 5 1 $0.00 : 1169,512.75 : 60.00 : 938,465.2 
I 
1 6 : $0.00 I ~169,512 .75  : 60,OO : 538,465.2 
I 7 1  $0.00 : 6169,512.75 1 90.00 : 638,465.2 
I 
I 8 ! $0.00 1 9169,512.75 1 $0.00 : $38,465.2 
I 
I 9 ;  $0.00 : 8169,512.75 1 $0.00 : 838,465.2 
n 10 : 80.00 : 8169,512.75 : $0.00 1 $38,465.2 
I 
n 11 : $0.00 : $169,512.75 1 80.00 1 $38.465.2 
I 
I 12 : 80.00 : 6169,512.75 : 80.00 1 538,465.2 
1 13 1 $0.00 I #169,512.75 : SO.00 : 1838,465.2 
I 
I 14 : $0.00 : $169,512.75 1 $0.00 ! 638,465.2 
I 
t 15 : 80.00 : 9189,512.75 : 80._00 : (838,465.2 
I 
I 16 : $0.00 : 8169,512.75 1 $0.00 : 138,465.2 
I 
t 17 : $0.00 : 1169,512.75 : $0.00 1 $30,465.2 

qp ; '  18 : s0.00 : 9169.512.75 : $0.00 : $38,465.2 
19 1 $0.00 : $169,512.75 1 $0.00 : 838,465.2 

I 
I 20 : 60.00 t 1169,512.75 I 10.00 : $38,465.2 
I 
8 21 : $0.00 : $169,512.75 : S0.00 f $38,465.1; 
I 
I 22 : 60.00 1 8169,512.75 1 90.00 : 838,465. : 
$ 
I 23 1 $0.00 : 8169,512.75 : S0.00 : 838,465.1; 
I 
1 24 i 50.00 : $169,512.75 : $0.00 : 938,465.; 
I 
I 25 : 10.00 : 8169,512.75 : 90.00 1 038,465.: 
I I I I I 

I I 

I I I t 1 
I I 

I I 1 I I 
I I 

I I I I I I 

I 1 I I I 
I I I 1 

I 

I I 

: B (cont.). MATERIAL COST: SOURCE 
: METHOD OF CALCULATION: 
I 

I I 

I C (cant,), UTILITIES COST: SOURCE 
: METHOD OF CALCULATION: SEE ADDENDUM SHEETS 
I I 

I 
I 

: D (cont.1, FUEL COST: SOURCE 
I METHOD OF CALCULATION: 

I tcont . I  . OTHER COST: SOURCE 
- ! METHOD OF CALCULATION: SEE ADDENDUM SHEETS (Costs Associated with Trips betwe . I ANAD and MICOM) 

I - I ....................................................................................... 
Automated version of SDS Form 1026-5-R Pa€ 



----..-------- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
COST ESTIMATE WORKSHEET (CONTINUED) I I 

1 DESCOM-P 11-1 .__________________---------------------------------------------------------------------- , 
* 
: 1 ROJECT TITLE: DATE : May 91  

Defense Depot Maintenance Council Missile Study 

: 2 .  ALTERNATIVE: 1 3. ECONOMIC LIFE: 2 5 
* Leave Land Combat Missile Systems at ANAD 
I ........................................................................................ 

: F. MAINTENANCE : G. TOTAL RECURRING COSTS 
I 

I 8 

I * I 
e PY : COST BY PROJECT YEAR 
*-------_--I----------------- -----------------------------------I I 

e 1 :  00.00 1 930,840,378.03 I 

t I 2 1 90.00 1 930,840,370.03 I 

I e 1 3 :  $0.00 : 83O184OD378.O3 
I 
8 4 1  $0.00 : $30,840,378.03 : 

8 
e 5 :  $0 .OO 630,840,378.03 0 

I 8 6 : $0.00 : 830,840,378.03 I 

I 7 ;  $0.00 : 830,840,378.03 I 

8 I 8 : $0.00 : 130,840,378.03 I 

1 $0.00 : 830,840,378.03 I 9 9 : 1 

* 
8 10 : $0.00 : S30,840,378.03 I 

I 11 I $0.00 : $30,840,378.03 1 

I 
1 12 : $0.00 : $30,840,378.03 1 

I 13 : $0.00 : 930,840,378.03 I 

I 
I 14 : 80.00 I 930,840,378.03 8 

I I 8 15 ! 80.00 : 930,840,378.03 1 

I 16 I 60.00 : 630,840,378.03 8 

I 
a 17 I 90.00 : 130,840,378.03 

18 : 10.00 I 830,840,378.03 
I 

19 I $0.00 : 630,840,378.03 
I 

* I 20 : 90.00 1 $30,840,378.03 
21 : $0.00 I $30,840,378.03 * 

t 
I I 22 I 90.00 : $30,840,378.03 I 

I 23 1 80.00 : 030,840,378.03 I 

I I 24 $0.00 : 930,840,378.03 I 

I I 25 1 $0.00 : $30,840,378.03 0 

I I 
I 

8 

I 
I I I I 

I I I 

* I 8 I 

I I I 
I 

I 

I I 

I 

: F (cont . I  . MAINTENANCE COST: .SOURCE 
: METHOD OF CALCULATION: 
I 1 

I I 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
8 
I 

Automated version of SDS Form 1026-5-R Pal 



. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
I 
I COST ESTIMATE WORKSHEET 
I 
I DESCOM-P 1 1 - 1 
;-----------------""'-'----'----"'"'-----------------------------------------------. 
I 
I PROJECT TITLE: DATE ; May 91 
s Defense Dbpot Maintenance Council Missile Study 
l,,,---,,,--,,,,-----------------------------------------------------------------------. 

: 2. ALTERNATIVE ; 2 3. ECONOMIC LIFE: 
I 
I Relocate Land Combat Missile Systems to LEAD 
l-,,,,,,-,,-,,-,------------------------------------------------------------------------ 

: 2, NON-RECURRING COST EST1MATES:I 
l,,,,,,,-------------------------------------------------------------------------------. 
I 

I DISCOUNT DISCOUNTED 
I 
1 PY COST FACTOR COST 
I ---- -------- ------- ------- 
I 
1 A. RESEARCH AND 0 0.00 0 80.00 
I DEVELOPMENT 0 0.00 0 SO. 00 
I 
I 0 0.00 0 SO. 00 
I 0 .O .OO 0 90.00 
1 0 0.00 0 60.00 
I I 

I 
I 0 0.00 0 $0.00 
I 
I 0 0.00 0 $0.00 
I 
I 0 0.00 0 so. 00 
I 
I 0 0.00 0 SO. 00 
8 0 0.00 0 SO. 00 
I I 

I 
1 C .  BUIL3INOS * 0 0.00 0 SO. 00 
I 0 1 4,658,000.00 0.954 14,443,732.00 
I 0 0 0.00 0 $0.00 

D. EQUIPMENT * 
0 
0 
0 

E. INSTALL/SHIP/ 
HANL..',E * 

Instal lati ~n 
Shipping 
Packaging 

F. OTHER * 
Hire/Fire 
Training 
Relocate Psople 
OT rqd to 'catch-up' 

G .  TOTALS * 

LO. 00 
10.00 

$0.00 
SO. 00 
LO. 00 
$0.00 
80.00 

LO. 00 
$0.00 

834,401.43 
$14,664.89 

$715,500.00 

I 

: r  NOTE: All costs which occur past the minimum econ. life between Alt 1 or 2 are not 
;----------------- .................................................................... 

ICES: 

- - - - - - - - - - - - - _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - .  
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_ _ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - . _ _ _ _ _ _ _ _ - - _ - - - - _ _ _ _ - - - - - - - - - - - - - - - - - - _ - - - - - - - - - - - - - - - - - - - - - - -  - - - - - - - 
I 
I COST ESTIMATE WORKSHEET (CONTINUED) 
1 
8 DESCOM-P 11- 1 
:------------------.-------------------------------------------------------------------- 
I 
I PROJECT TITIIE. : DATE : May 0 1  
I t  Deferse Depot Maintenance Council Missile Study 
I,,,,,,,-,,,,--------------------------------------------------------------------------- 

: 2. ALTERNATIVE : 2 3. ECONOMIC LIFE: 
I 
I Relocate Land Combat Missile Systems to LEAD 
I,,,-,-,------------------------------------------------------------o------------------- 

: 2. RECURRING COS?' ESTIMATES: 
l,,,------------r--.-------------------------------------------------------------------- 
I 

: A. OPERATIONS: 
1--,,---------------o------------------------------------------------------------------- 

I 
1 (A) HQ DESCOX'2 MAINTENANCE BID RATES FY-91: 
I 
1 D.L. & DIR. OTHER $24.36 
I 
1 OVZREEAD & BOCIE $25.97 
I 
I GCE 8 SSM (MEMO) 95.95 
I TOTAL HOURLY RATE 856.28 
:--------------------------------------------------------------------------------------- 
I 
I (a) WORKLOAD S C ~ R C E  : 
;----------------*---------------------------------------------------------------------- 

a PY : WCRKLOAD : UTIL FACTOR : LABOR RATE I COST 
1-------------1--------------;-------------:------------;------------------------------- 

I 
4 1 ;  670000 I 1 :  856.28 t S37,707,600.00 
I 2 :  670000 t 1 :  956.28 : 337,707,600.00 
I 
s 3 :  670000 : 1 :  $56.28 : 837,707,600.00 
I 
i 4 :  670000 : 1 :  656.28 : 837,707,600.00 
I 
8 5 : 670000 : 1 I $56.28 : $37,707,600,00 
I 6 1 670000 1 1 :  056.28 : 137,707,600.00 

'VI I 7 :  670000 : 1 : 656.28 I 137,707,600.00 
8 :  670000 : 1 :  856.28 : 337,707,600.00 

I 
I Q i  670000 1 1 :  156.28 1 ~37,707,600.00 
I 10 : 670000 : 1 :  856.28 : S37,707,600.00 
I 
I 11 I 670000 : . 1 I 856.28 1 837,707,600.00 
I 
I 12 : 670000 1 1 :  856.28 : 8371707,600~00 
I 
1 13 i 670000 1 1 :  956.28 : 63717071600.00 
1 
I 14 : 670000 : 1 I 156.28 : 137,707,600.00 
I 
I 15 I 670000 1 1 I 558.28 1 137,707,600.00 
I 
1 16 I 670000 : 1 : $56.28 1 ~3717071600 .00  
1 17 1 670000 : 1 ;  $56.28 1 537,707,600.00 
! 18 : 670000 : 1 :  $56.28 : S37,707,600.00 
I 
1 19 1 670000 : 1 :  956.28 I 837,707,600.00 
I 
a 20 : 670000 1 1 :  $56.28 : $37,707,600.00 
I 
I 21 1 670000 : 1 :  956.29 I 937,707,600.00 
I 
I 22 1 670000 : 1 :  856.28 1 S37,707,600.00 
I 
1 23 1 670000 I 1 I $56.28 1 S37,7071600.00 
I 
1 24 1 670000 : 1 I 856.28 : 937,707,600.00 
I 
I 25 1 670000 : 1 :  $56.28 I S3717071600~00 
I I I I I 
I I I I 

I I I I I 
I 1 I I 

I I I I I 
I I I I 

I I I I I 
I I I I I 

I I I I I 
I I I I I 

I I 

" \T AS NECESSARY 

wi I 

I 

1 I 

....................................................................................... 
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_ _ _ _ _ _ _ _ _ _ _ _ _ - - - - - - .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
I 
I COST ESTIMATE WORKSHEET ( C O N T I N U E D )  
I DESCOM-P 1 1 - 1 
:---------------------------------------------------------------------------------------. 
I 
I PROJECT T I  I'L.L. : DATE : May 91 
8 De fense  Depot  Maintenance C o u n c i l  M i s s i l e  S tudy  
;---------------------------------------------------------------------------------------- 

1 2. ALTERNATIVL: 2 3. ECONOMIC LIFE: 2 f 
I Reloc  b t ~  Land Combat M i s s i l e  Sys t ems  t o  LEAD 
l,,----,-----,,--,----------------------------------------------------------------------- 

I 
1 : B :  ;U?ERIAL : C.  UTILITIES I D .  FUEL : E. OTHER 
I I I I I 
I P Y COST : I COST : I COST : COST : 
l,,,,,-----I,-,,----------------I-I---------------:-------------------------------------- 

I 1 :  80.00 : 1 0 . 0 0 :  ' $0.00 1 6416,103.24 
I 2 : $0.00 : 80.00 I $0.00 I $416,103.24 
1 3 :  $0.00 : $0.00 1 $0.00 t $416,103.24 
I 
0 4 : 80.00 f $0.00 I $0.00 : 8416,103.24 
I 
1 5 1 60.00 : $0.00 I 80.00 : 8416,103.24 
I 6 : $0.00 1 $0.00 : $0.00 1 6416,103.24 
I 7 ;  $0.00 1 $0.00 I $0.00 1 8416,103.24 
I 8 : $0.00 I 90.00 1 80.00 : 8416,103.24 
I 9 :  30.00 1 80.00 : 80.00 : 8416,103.24 
I 10 1 80.00 : $0.00 I $0.30 f $416,103.24 
I 11 : 80.00 : $0.00 : $0.00 1 $416,103.24 
8 12 : $0.00 : rSO.00 : $0.00 1 $416,103.24 
I 
8 13 I $0.00 : 90.00 : $0.00 I $416,103.24 
I 14 I $0.00 1 $0.00 I 80.00 1 8416,103.24 
4 15 1 $0.00 : $0.00 : 20.00 I 8416,103.24 
I 16 : $0.00 : $0.00 I $0.00 : 6416,103.24 
I 17 : $0.00 I 60.00 t 60.00 I 8416,103.24 

18 : $0.00 I $0.00 : $0.00 : $416,103.24 

qp; 19 1 80.00 1 $0.00 I 80.00 1 $416,103.24 
20 1 60.00 1 80.00 : $0.00 I 8416,103.24 

1 2 1  : 20.00 1 $0.00 1 10.00 I 8416,103.24 
I 
1 22 : $0.00 I $0.00 : SO.00 I 5416,103.24 
I 23 : 80.00 1 $0.00 1 80.00 I $4 16,103.24 
I 24 1 $0.00 1 $0.00 I 80.00 : S416,103.24 
I 25 : $0.00 I $0.00 1 $0.00 I 8416,103.24 
1 I I I I 

I I 

I I I I 
I I 

I I I I I 
I I I 

I I I I I 
I I I 

I I I I I 
I 

I I 

I I 

: B ( c o n t . 1  . MATYRIAL COST: SOURCE 
: METHOD OF CALCLdATION: 
I 

I I 

: C ( c o n t . ) .  UTi , ITIES COST: SOURCE 
: METHOD OF CALCI: ,ATION: 
I 
I 

I I 

: D ( c o n t  . I  . FUE., C3ST: SOURCE 
: METHOD OF CALCIi-,ATION: 

' - i c o n t . ) .  OTHYR COST: SOURCE 

W METHOD OF CALCC .All!ON: SEE ADDENDUM SHEETS ( C o s t s  A s s o c i a t e d  w i t h  T r i p s  between 
LEAD and MICOM) 

.......................................................................................... 
Automated v e r s i o n  of  SDS Form 1026-5-R Page-- 



_____---- - - - - - - -  - - -  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
I 
a C. >ST ESTIMATE WORKSHEET (CONTINUED) 
I 
1 DESCOM-P 1 1 - 1  
;------------------------------------------------------------------------ -------------___ 
: ROJECTTITli: DATE : May 91 
: I Defence Lepot Maintenance Council Missile Study 
l , ---------______.-----------------------------------------------------------------------  

2. ALTERNATIVE: i 3. ECONOMIC LIFE: 
I 2 5 
I Reloca t e  Land Combat Missile Systems to LEAD 
;---------------. ........................................................................ 
I 
I I F. dAINTENANCE I G .  TOTAL RECURRING COSTS 
I 

I 

P Y 1 CCST I BY PROJECT YEAR I 
I 

:----------;----- ------------;-----------------------------------; 
I 
I 1 :  $0.00 I 638,123,703.24 
I 

I 

2 1 60.00 t $38,123,703.24 
I 

I 

3 :  $0.00 938,123,703.24 
I 

I 

I 4 1 $0.00 : $38,123,703.24 
I 

I 

5 I $0.00 I $38,123,703.24 
I 

I 

I 6 1 $0.00 : $38,123,703.24 
1 

I 

I 

1 

7 :  $0.00 : $38,123,703.24 
I 

I I 

8 i $0.00 : $38,123,703.24 
I 

1 

I 0 :  
I 

S0.00 1 $38,123,703.24 
I 

I 

1 10 : 90.00 : $38,123,703.24 
I 

I 

1 1 1  I 80.00 1 838,123,703.24 
1 

I 

12 : $0.00 : $38,123,703.24 
I 

I 

I 13 : S0.00 : 838,123,703.24 
I 

I 

1 14 : 80.00 : $38,123,703.24 
I 

I 

I 15 1 80.00 : 638,123,703-24 
I 

I 

t 16 : 90.00 : 838,123,703.24 
I 

I 

17 : $0.00 1 938,123,703.24 I 

I I 18 : $0.00 : $38,123,703.24 I 

'CI! 
19 : 80.00 1 $38,123,703.24 I 

20 : 80.00 : $38,123,703.24 
I 21 : $0.00 : 938,123,703.24 
I 

I 

22 : $0.00 : $38,123,703.24 
I 23 $0.00 : $38,123,703.24 
I 

I 

1 24 1 $0.00 : 638,123,703.24 
1 

1 I 

25 : 80.00 1 638,123,703.24 
I 

I 

I 
I I 

I 

I 

I 
I I 

I I 

I 

I 

I 

I 

I I 

I 
I I 

I ! 

I F (corit . I  . MA. IITZNANCE COST: SOURCE 
: hETHOD OF CALi';ILi.TION: 
I I 

I I 

I 
I 

I I 

........................................................................................... 
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C O S T  SUMMARY 

FORMAT A-1 
i I DESCOM-P 1 1 - 1 

: Project Title: Defense Depot Maintenance Council MDATE: May 91 

r 
I Alternative 1: Leave Land Combat Missile Systems at ANAD Economic Li f . ._,--,-------------------------------------------------------------------------------- 
I 

: Alternative 2: Relocate Land Combat Missile Systems to LEAD Economic Lif. 
;---------------- .--.--'-""""--'---------------------------------------------------, 

: Col 4 
I 
i 

I I 

: Project 
I Year 

I 
4 0 
t 
I 1 
I 
8 2 
I 3 
I 
8 4 
8 5 
I 
I 6 
I 7 
I 8 

I 

: T O T A L S  

Recurring 
Costs i A l t  1) ------------- 

0.00 
30,640,378.03 
30,640,378.03 
30,&40,378.03 
30,k10,378.03 
30,&?0,378.03 
30,840,378.03 
30,640.378.03 
301L40,378.03 
30,e40,378.03 
3OSE40.378.03 
30,e40,370.03 
30,840,378.03 
30,843,378.03 
30,640,378.03 
30,e40.378.03 
30, E40 ,'378.03 
30,&40,378.03 
30,L40,378.03 
30,640.378.03 
30 ,t<40.378.03 
30,E4C ,378.03 
30,; 40,378.03 
30,;4C ,378.03 
301:40 378.03 
30 ,; 40'.378.03 

0.00 
0.00 
0.00 
0.00 
0.00 

---.---.------- 

6771,C09,450.75 

Col 6 Col 7 

Undiscounted 
Recurring Differential 
Costs (Alt 21 Costs (col 5 - 6) ------------- -----------.-- 

0.00 0.00 
36,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325,211 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325,211 
38,, 123,703.24 (7,283,325.21) 
38,123,703.24 (7,283.325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24. (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.21) 
38,123,703.24 (7,283,325.211 

0.00 0.00 
0.00 0.00 
0.00 . 0.00 
0.00 0.00 
0.00 0.00 ------------- ------------- 

8953,092,581.00 (6182,083,1'30.25) 

Col 8 Col 9 

P. v .  
Discount Dif ferenti, 
Factor Costs (col 7 -------- ----------. 

1.000 ( 

0.954 (6,948,29' 
0.867 (6,314,64: 
0.788 (5,739,281 
0.717 (5,222,144 
0.652 (4,748,72: 
0.592 (4,311.72: 
0.538 (3,918,42. 
0.489 (3,561,541 
0.445 (3,241,07: 
0.405 (2,949.74f 
0.368 (2,680126: 
0.334 (2,432,631 
0.304 (2,214,13 
0.276 (2,010,19' 
0.251 (1,828,11 
0.228 (1,660,59 
0.208 (1,514,93 
0.189 (1,376,54 
0.172 (1,252,73 
0.156 (1,136,19 
0.142 (1,034,23 
0.129 (939,54 
0.117 (852,14 
0.107 (779,31 
0.097 (706.48 

0 
0 
0 
0 
0 

...................................................................................... 
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AMORTIZATION 

FORMAT A-1 
DESCOM-P 11-1 

: Project Title: Defense Depot Maintenance Council Missile Study 
I,,,,,,,---------.------------------------------------------------------------------------ 

: Alternative 2: Relocate Land Combat Missile Systems to LEAD 
I,,,,,-,,-------------------------------------------------------------------------------- 

: Economic Life: 25 DATE : May 91 
*,,,,,,,--,--------r----------------------------------------------------------------------- 
I 

I 1, UNDISCOUNTED DOLLARS 
I 8 A. GB!!SS INVESTMENT ( ~ 1 %  2)----------------------------------- 838,508,QlQ.i 
I B. VALUE OF ADDITIONAL EXISTING ASSETS EMPLOYED (ALT 2) 
I 
I (:;xisting assets that would not be employed in Alt I)----- 80.C 
I 
I C. V L U E  OF EXISTING ASSETS REPLACED 
I 
I (:issets From Alt 1 not used by Alt 2)--------------------- SO. C 
I D, TE-IMINAL VALUE (Alt 2) ................................. 
I 80.C 
I 
I E. NE'; INVESTMENT ( Lines A + B - Lines C & D I = = = = = = = = = = = = = = =  C38,508,019.'i 
I 
t F. TG2AL UNDISCOUNTED DIFFERENTIAL COST 
I (:ost Summary Sheet, Col. 7)--------------------------- 
I ($182,083,130.2 
I G. MG31FICATION/REFURBISHMENT ELIMINATED (Alt 1) 
I i Required by Alt 1 ,  thus eliminated by Alt 2)------------ IQ0.C 
* 8. ~ 6 3 ~  SAVINGS ( Line F + Line G .. . . . . . . . . . . . . . . . . . . . . . . . . .  (8182,083,130.Z 
I 
I I. PARTIAL SAVINGS (Sum of Col. 7 Until the Addition 
i 
I o; One More Year Would Exceed Line El -------------------- (L182,083,130.: 
I C 

I J. NU13ER OF YEARS SUMMED IN LINE I .......................... 
K. FRtiCTIONAL AMORTIZATION 

(Lines E-I) / (Value in Col 7, Project Yr Line Jt1)------- 
I L, AI,:cRTIZATfON ( Lines J + X )~====s===rt=======s==='= 
I 1 
1 
I M. BZ5EFIT/INVESTMENT RATIO 
I (Line H, Total Savings / Line E l  Net Investment)========== -4.7: 
;---------------------------------------------------------------------------------------- 
I I 

: 2. DISCOUNTED I)OLLARS (To Present Value) 
I A. GZ,SS INVESTMENT (Alt 2)----------------------------.------- f36,737,509.4 
I 
I B. VALUE OF ADDITIONAL EXISTING ASSETS EMPLOYED (ALT 2) 
I 
I ii-xisting assets that would not be employed in Alt I)----- SO.( 
t 
1 C. VBLUE OF EXISTING ASSETS REPLACED 
I 
I i .$sets From Alt 1 not used by Alt 2)--------------------- SO. ( 
I D, T;,.MINAL VALUE (Alt 2) ................................. 
I SO.( 
I 
I E. N INVESTMENT ( Lines A + B - Lines C & D )===============  $36,737,509.~ 
I 
I F. TC''AL DISCOUNTED DIFFERENTIAL COST 
I [.;ost Summary Sheet, Cola 9)---------------------------  
I (S69,373,672.( 
I 
I G. M~.IIFICATION/REFURBISHMENT ELIMINATED ( ~ l t  1) 
I 
a i Required by Alt I ,  thus eliminated by Alt 2)------------ SO.' 
I 
I H. TG ,AL SAVINGS ( Line F t Line G . . . . . . . . . . . . . . . . . . . . . . . . . .  ($69,373,672.( 
I 
I I. PBlTIAL SAVINGS (Sum of Col. 9 Until the Addition 
I 
I c One More Year Would Exceed Line E l  .................... ($69,373,672.1 
I 
I J. NU::BER OF YEARS SUMMED IN LINE I .......................... 
I 
6 K. F61.CTIONAL AMORTIZATION 
I 
I (,ines E-I) / (Value in Col 9 ,  Project Y r  Line J+1)------- 
I 
I L, AR-RTIZATION ( Lines J + K . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Wj M. BE::EFIT/INVESTMENT RATIO 
(Line H I  Total Sav,ings / Line E, Net Investment)========== -1.8 

I 
1 

: it* NOTE: All above column references are to columns on the Format A-1, Cost Summary ........................................................................................ 
Automated version of SDS Form 1026-2-R Page 



COST ESTIMATE SUMMARY (FORMAT B) 

I 

I 
I 

I 

: PROJECT TITLE: Defense ~ e p o t  Maintenance Council Missile Study 
I I 

: ALTERNATIVE . Leave Land Combat Missile Systems at ANAD 
I 

: ECONOMICLIFE: 25 DATE : May 91 
I 

I 

: OUTPUTS: 
I 

I 1. Q~lntif iable Benefits 

a. The 'one time' cost associated with hiring/firing/moving/trz 
personnel displaced from ANAD to LEAD wiil not be incurred. 

b. Trips between ANAD and MICOM are significantly cheaper than 
same amount of trips between LEAD and MICOM. 

c. The amount of Overtime that will be required to 'catch up* r 
work that will be interrupted during the move will not be ir 

d. HQ DESCOM published Bid Rates of ANAD are cheaper than rates 
resulting in a significantly lower cost of doing business at 

e. The cost of packaging, shipping, installing, and calibrating 
pieces of sensitive equipment will not be incurred. 

f. The cost associated with facilitizing LEAD to accept the AN! 
will not be incurred. 

2. Ncn-quantifiable Benefits 

a. 99.6% defect-free Land Combat Missile Systems maintenance ar 
will continue at ANAD. 

b. Combat Readiness will NOT be jeopardized. 

c. Environmental Regulations will be met. 



ADDENDUM SHEET(S1 
DESCOM-P 1 1 -  1 

I l ; . . - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

: A. ADDITION TO PA3E: 
I 

: B. RIP TITLE: Defense Depot Maintenance Council Missile Study 
I 

C. ITEM: Costs Associated with Hiring and Terminating Personnel 
I I 

;---------------*.----------*----------------------------------------------------------. 
:COST TO PROCESS- N AND INTERVIEW PERSONNEL: 
I I 

:ASSUMPTION; It . a k a s  at least one day to process-in and employee. 
I 
I Per'onnel Analysts (GS 03) process-in new employees. 
1 
I (Ot'.er costs such as rating panels, testing, routing paperwork, etc. 
I are incurred, but are not included in this EA) 
I 
I All personnel affected will have to be processed-in at LEAD. 
I 
I 75% of affected personnel will be 'new hires' at LEAD and will be 
1 

. I  inbrviewed by at least 1 supervisor for at least 1 hour. 
1 

1 A GS 03 Step 05 :skes $7.34 /hour (From Labor Rate Chart dated Jan 91) 
:Total personnel . ffected 414 personnel (From DDMC Missile Study) 
I I 

: 87.34 /hour X 8 hour/day = 858.72 /day-person 
I I 

' r'q.72 /day-peleson X 414.00 personnel = 524,310.08 to process-in 

lw  I I 
1 

! 

: A  WS 18 Step 05 ;.;akes $25.00 /hour (From Labor Rate Chart dated Jan 91) 
I 
I 

I 
I 414 personn. 1 X 75.00% - 310 'new hires' a - 
I 
I 

1 $17.73/hour X 1 hour/person = 117.73 /person 
I 

: 917.73 /person X 310.00 personnel = 85,496.30 to interview 
I 
I 
I 

:COST TO TERMINAT: PERSONNEL: 
I I 

:ASSUMPTION: Sev-irance pay is granted to displaced employees at a rate of 
I 
I 1 p-y period's pay for each year of service. 
I 1 

I 
I Ave .aEe length of employment at ANAD: 6 years/person 
I 
I Aveqa&e Labor Rate of affected employee: 517.73 /hour 
I 
I Pay period at ANAD: 80 hours 
I I 

I 
I 1 pay-pd/; ear X 6 yearslperson = 6 pay-per iodsl~ 
I I 

I 80 hours/p.-y-pd X 6 pay-pd/person= 480 hours/persoa 

I - 
I 310 people iired X 68,510.40 /person - 62,638,224.00 severance pa: 
I 

-----------------_--------------------------------------------------------------------. 
Automated versioL. of SDS Form 1026-6-R Pa; 



ADDENDUM SHEET(S) 
DESCOM-P 1 1  - 1 

rr----"-----".--------------------------------------------------------------------------- 
ADDITION TO PAGE: 

I 

: B. RIP TITLE; Defense Depot Maintenance Council Missile Study 
I I 

I C. ITEM: Costs Associated with Specialized Training 
1 

I,,,,,,,,---,----.--------------------------------------------------------------------------- 

:COST TO OBTAIN S.'ECIALIZED TRAINING FOR LEAD PERSONNEL: 
I 

I ABA3 hours of specialized training: 79,000.00 hours for DM 
I 1,400.00 hours for DAO 
I ----------------- 
I 

, I 80,400.00 h o u ~ s  total 
I 

I McL nn5l-Douglas training charge: 9399,840.00 (18 weeks 12 studen' 
I 
a Hug ;es Aircraft training charge : 850,000.00 ( 2  weeks 15 student: 
I 

I 18 weeks X 40.00 hours/week = 720 hours 
I 

1 1399 840.00 / 720 = 5555.33 /hour 
I 1 

1 1555.33 /hour / - 12 student - $46.28 /hour-student 
1 

2 weeks X 40.00 hours/week = 80 hours 

mf 650,000.00 / 80 = $625.00 /hour 
I 

: $625.00 /hour / 15 student - 841.67 /hour-student 
I I 

I 
I 

: 646.28 /hour-s:udent + 841.67 /hour-student. 887.95 /hour-student 
I 

1 $87.95 /hour-E :ud~nt / 2 = 543.98 /hour-student (avera 
I I 

I 

1 $43.98 /hour X 80,400.00 hours trng = 13,535,992.00 specialized training 

I I 

............................................................................................... 
Automated versio.~ of SDS Form 1026-6-R Page------ 



I I 

I ADDENDUM SHEET (S) 
I 

I 
I DESCOM-P 11 - 1 
I 

I A. ADDITION TO PAGE: 
I 

: B. RIP TITLE: Defense Depot Maintenance Council Missile Study 
I 
I 

: C. ITEM: Cost Associated with Moving Employees to LEAD 
I 

-----------------.---------------------------------------------------------------------- 
:COST TO MOVE EMPLOYZES TO LEAD: 
I 

I a Relccation (to COE for house buy/sell) 622,648.00 /employee d i s ~  
a HHG T,ranspor tat ion 6,300.00 /employee d i s ~  
I Mi 1 eag e 147.80 /employee d i s ~  
I House Bunting Trip (NTE 10 Days) 1,980.00 /employee d i s ~  
I Per Dium (2.25 Days) 445.50 /employee d i s ~  ----------------- 

I 

:Total personnel affected 414 personnel (From DDMC Missile Study) 
:25X of affected ,>ersonnel are expected to relocate. 

25. OOX 104 personnel to r 
I 

104 personnl>l X $31,521.30 /person - - 83,278,215.20 to relocate pc 

I 

-__________-______^ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
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ADDENDUM SHEET (S) 
DESCOM P- 11- 1 

I 

: 
_ _ _ _ _ * _ _ _ _ _ _ _ _ _ _ - _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

A. ADDITION T3 PAOE: 

I a. ~ I P  TITLE: Defense Depot Maintenance Council Missile Study 
I 
8 

I 
I C. ITEM: Costs Associated with Trips made between ANAD and M 
I 
I 
I,,,,,,,,,---------------------------------------------------------------"-------.-------, 

:COST OF TRIPS BETWZZN ANAD AND MICOM: 
I 

:Trips fron ANAD to MICOM: 112 /year (average) 
:Trips frow MICOM to ANAD: 308 /year (average) 
:Reimbursable Mileage Rate: $0.24 /mile 
:Mileage from ANAD to MICOM: 224 miles (Round Trip) 
:Airfare f ~ o m  MICOM to LEAD: $463.00 /ticket 
:Per Dium Bate: $75 -00 /day 
IRenta! Ca;. Rate: $36.50 /day 
:Length of Trip LEAD t o  MICOM: 3 days 
:Labor Bate (Averagej: 617.73 /hour . 
I 

:Cost of ANAD/MICOM trips (Assuming one person/car): 
I I 

I 
I 112 trip/year+ '308 trips/year = 420 total trips ANAD & MI 
: 4"" .OO t-rip/yearX 224 miles/trip = 94,080.00 miles/year 
I . J8O mile/yearX 80.24 $/mile = 822,579.20 /year (total travel c 

~ C b s t  of ar n-productive time at ANAD due to travel: 

1 day/trip = 112 days/year 
8 hours/day = 896 hours/year 

$17.73 /hour = 815,886.08 /year non-productive 
I 

I I 

;Cost of  L;<AD/MICOM trips (Assuming same average number of trips is required): 
I I 

1 675.00 /day + - $36.50 /day - $111.50 /day (per diudrental 
: 420.00 trip/yearX 3 days/trip - 1,260.00 days/year (days per d 
:1,260.00 days/yearX $111.50 /day = $140,490.00 /year(per dium/rental 
I 
I 420 :rip/yearS 8469.00 /ticket-trip = 8194,460.00 /year (ticket costs) 
I 
I 

:$140,490 /year + 6 194,460 /year = $334,950.00 /year (total travel c, 
I 
I 

:Travel costs will escalate by a conservative 10% due to relocation of operations. 
I I 

:8334,950 !year X 10.00% = 533,495.00 
I -------------- 
I 

, 
I 8368,445.00 /year (total travel cc 
I 
1 

:Cost of non-productive time at LEAD due to travel: days/year 
I , hours/year 

f 112 trip/yearX 3 day/trip - 336 /year non-productive 1 - 
336 days/yearX 8 hours/day = 2688 

2588 hourlyearX 517.73 /hour = $47,658.24 
t 
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ADDENDUM SHEET(S1 
DESCOM P-11-1 

I , , , - - - - - -_-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

; A .  ADDITION TI) PAGE: 

I B. RIP TITLE: Defense Depot Maintenance Counci l  M i s s i l e  Study 
I 

I 
I C .  ITEM: C o s t s  Assoc ia ted  wi th  Over t ime Required t o  'Cat 
I 
I a f t e r  Systems a r e  R e l o c a t e d  
I,,,,,-------,-------------------------------------------------------------------,--- 

:COS; OF 0';ERTIME REQUIRED BY LEAD AFTER SET-UP I S  ACHIEVED: 
i I I 

; : A N A L ' S  P r o j e c t e d  FY 91 workload: 670,000.00 hours  
:Time t o  r e l o c a t e  e q - ~ i p m e n t  t o  LEAD: 5 months (minimum) 
:Bid 3 a t e  at LEAD: 656.28 /hour 
:Ove -;ime k a t e  a t  LEID:  584.42 /hour (Time and  1/21 
I 

I 5 months / 12 month/year = 0.417 year  downtime 
: 0.417crears  X 584.42 /hour  - 635.18 /hour 
1 8 '5 .18  /hour X 670,000.00 h o u r s  = 923,567,250 Overtime t o  'cat 
I I 

I I 

---------,---------------------------------------------------------------------------- 

Automated v e r s i o n  o f  SDS Form 1026-6-R PE 



- - - - - - - - - - - - - - - - -  --.-------------------------------------------------------------------- 
I I 

I 
8 ADDENDUM SHEET(S1 
I 
4 DESCOM P- 1 1 - 1 

w: ( 
-- . .-------------------------------------------------------------------- 

* 
a A .  ADDITIO'~ TJ PAGE: 
m 
m 

8 0.  :!IP TITLE:  Defense Depot Maintenance Council Missile Study 
I t 

t 
q C. ITEM: Costs Associated with Relocating Equipment 
* 
: - -- .------------  " " " " " " " " " " " " " " " " " ' - - - - - - ~ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

:COSl OF F:LOCATI!rG EQUIPMENT TO LEAD: 
I 

2Equ~pment at ANAi : 100,000.00 'tons 
I 
I 19,000.00 cubic feet 
:Shipping vost for ANAD Equipment*: 815,372.00 (Transportation Division Figure) 
:Packaging Cost fnr ANAD Equipment: 8750,000.00 (Transportation Division Figure) 
:Time Reqvired to Install Equipment: 2,035.00 hours (Un-plug/Plug-in) 
I 
a (Assuming all Utilities are Prese: 
:Labor Rate for Edu1pment Installers: 817.72 /hour (Assuming same rate as ANAD 
I I 

: 2,035 tours X 917.72 /hour = 636,060.20 Un-plug/Plug-in Cos 
I I 

:*Shipping Cost: 

14 trucks X = 815,372.00 Shipping Cost 

I 

# 
I 

I I 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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I 1 
I 

I 
a ADDENDUM SHEET (S)  I I 

8 DESCOM P - 1 1 - 1  I 
I 

I I 

I I 

: - I  
, - - , , , , , , , , - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - #  

I 

lDDITICY T3 PAGE: I 
I 

I 
I I 

I 
I R. 9IP TIT:,E: Defense Depot Maintenance Council Missile Study I I 

I 
I 1 

I 
I . ITEM: Facilitization Cost Estimate I 

I 
I 1 I 

: COS? TO FQCILITI2.E LEAD: 1 

I 
1 SF #/SF COST (SF X #/SF) 1 
I I 

lEnvironmentally -:on~rolled Shop Space: 7 5 , 0 0 0  50 8 3 , 7 5 0 , 0 0 0 . 0 0  : 
1 1 0 , ~ 0 0  C1-8s Clean Itoom Spacr;: 3 , 0 0 0  116 348,000.00 1 
:100 .000  Class C l ~ a n  Room Space: 4 , 5 0 0  100 450,000.00 1 
I I 

: TOTAL 1 4 , 5 4 8 , 0 0 0 . 0 0  1 
I 
I I 

:ASR! Req~tred ( 2  8 $55,0001 : 8110 ,000 .00  1 
I 

I 
I ~ 4 1 6 5 8 1 0 0 0 . 0 0  : 
I I 

I 
---------------------------------------------------------------------------------------*------- 
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ADDENDUM SHEET(S1 
DESCOM P-11-1 

I 
I B. ZIP T I T ' , E :  Defense Depot Maintenance Council Missile Study 

I C. iTEM: Savings Associated with Vacating Buildings at ANAD 
I 
I 

l,-,--,,---,,------------------------------------------------------------------------------- 

iRef?rencr 'DOD T~ctical Miasile Study' prepared for Defense Depot Maintenance Counil, page 
I 

1'35''. of tle cost is related to the physical facilities cost where the workload is located 
: (thls cost would not t~ansf er) . ' 
1 
I 

I I 

: F A C A ~ I T I E ~  COST IT ANAD THAT WOULD BE AVOIDED WITH RELOCATION TO LEAD: 
I 

:A11 Utilit,y Cost.; used were obtained from 'Facilty Engineering & Housing Annual Summary 
(of (+peratlonW, F: 8Ll 
I I 

:Total Bui :ding Sk. at ANAD (Depot-wide) : 8,645,000 SF 
: T o t . l  Building ST at ANAD (Affected in Relocation): 75,000 SF 
I 
I 

I 
8 A B 
l - i b .  of Total Cost CostISF at ANAD Cost Status Quo 

7., i c e at  ANAD ( A  / 8,645,000) (75,000 X 3) ................................................................ 
P 218,682 0.0253 t1,897.50 

:Sew.* ge 873,653 0.1011 7,582.50 
: E l e r  trica: 3,225,140 0.3731 27,982.50 
:Maint. Real Prop 6,190,865 0.7161 53,707.50 
l C u s  odial 310,598 0.0359 2,592.50 
:Boiler Pl?t & He5t 1,841,100 0.2130 15,975.00 
: A C / .  efrie+ration 191,020 0.0221 1,657.50 
1 Pes 1, Cont-01 53,739 0.0062 465.00 
: Eng nzering Supp, r +  4,857,889 0.5619 42,142.50 
I -------------- 
:SUB TOTAL $154,102.50 
: ( A s  ume I - %  incr as. in Cost for FY 91) 10% 15,410.25 
I 

: TOT tL 
I I 

................................................................................................ 
Autc~natec versio-, of SDS Form 1028-6-R Page 



INACCURACIES OF DDMC MISSILE STUDY "QUESTIONS AND COMMENTSw 

Wlv 1. Where did the 35% savings factor come from? If associated 
only with physical facility cost, this cost is minimal when 
compared with total operational costs. (Page 1, Paragraph 5 of 
Executive Summary) 

2. Savings calculations are erroneous. If the calculations are 
based on the total business base, 35-40% is repair parts. Repair 
parts cost will remain constant at Anniston or Letterkenny and 
should not be a part of savings calculations. (Page 1, Paragraph 
5 of Executive Summary) 

3 .  All personnel direct and indirect would have to be afforded 
an opportunity to transfer with mission. (Page 1, Paragraph 5 of 
Executive Summary) 

4. If a new way of doing business is required for LEAD to 
operate as the Tactical ~issile Depot, why couldn't the same 
philosophy and any associated improvements of operations apply to 
ANAD and other depots? (Page 2, Paragraph 2 of Executive 
Summary ) 

5. Would LEAD be totally transparent to the owning service? 
(Page 2, Paragraph 4 of Executive Summary) 

w 6. Personnel's moving expenses and termination costs would be 
substantial. Why were they not included as part of the study? 
(Page 2, Item 10 of Study) 

7. There would be an enormous increase in MICOM's travel 
expenditures as a result of moving missile work from ANAD, This 
is a very meaningful figure and should not be overlooked. 

8. Skills required for this consolidation will not be available 
in LEAD'S recruiting area, especially in the numbers that they 
will need. Look at the total consolidation workload and subtract 
projected transfers of 25%. Where will needed personnel ' 

possessing those skills come from? (Page 2, Item 11 of Study) 

9. Even if skills are available, there is much system training 
which will be required, some of which is no longer available. 
This cost also, was not included in the study. (Page 2, Item 11 
of Study) 

10. The Army's readiness will be significantly impacted by 
moving ANAD's missile workload to LEAD. This should not be 
assumed otherwise as stated DDMC study. It will take 3-5 years 
for Letterkenny to reach .the level of support that ANAD is 
currently providing. (Page 2, Item 1 of Study) 



11. MILCON savings need to be re-looked - $22*2M included in t h ~  
tactical missile study was also a part of the Communications & 
~lectronic Study.  his amount should be subtracted from the 
total, reducing MILCON savings from $63.64 to $41.44. The cost 
of the Inertial Guidance Unit (IGU) ~acility at ANAD should also 
be removed from consideration as savings. The IGU Facility will 
be needed at Anniston for support of the newer configuration of 
M1 Abrams tank. The Air Force has expressed intentions of not 
providing IGU support. (Page 12, Paragraph 1 of Study) 

12. Part of the electro optic workload (112 manyears) that ANAD 
will gain as a result of the Sacramento Army Depot (SAAD) closure 
is also included in the DDMC study and slated to go to LEAD. 
(~ppendix A - Night Sights) 
13. Cost comparability and facility utilization are basic to a 
consolidation study. Where are these portions of the DDMC study? 

14. Recommend this study (as it effects ANAD) be properly 
audited and evaluated by the Government Accounting Office. 



DEPARTMENT OF THE ARMY 
OFFICE OF THE CHIEF OF S A F F  

WASHINGTON, DC 20310-0200 

1 1  June 1991 

Mr. Jim Courter 
Chairman, Defense Base Closure 
and Realignment Commission 

1625 K Street, N.W., Suite 400 
Washington, D.C. 20006-1604 

Dear Mr. Courter, 

Thank you for your letter of May 22, 1991, to Mrs 
Livingstone requesting the Army to review the independent 
proposal for retaining the Land Combat Missile Systems 
maintenance mission at Anniston Army Depot. 

Attached is a copy of the comments prepared by 
Headquarters, AMC in response to what appears to be the 
same proposal submitted by the Alabama delegation on 
behalf of Anniston Army Depot. The last page of the 
attachment is the requested COBRA summary. 

The economic challenges made in the proposal 
overstate the equipment that would actually be moved to 
Letterkenny Army Depot and fail to consider the savings 
in overhead identified in the DDMC study. The 
environmental concerns are totally unfounded and the 
evidence shows that environmental compliance will improve 
at both Anniston and Letterkenny Army Depots. 

If we can be of further assistance, please feel free 
to contact me personally or Lieutenant Colonel Chip 
Larouche at (703) 693-7556. 

Sincerely, 

John B. Nerger 
Acting Director, Total 
Army Basing Study 

Attachment 

cc: The Honorable Colin McMillan 
The Honorable Susan Livingstone 



EXECUTIVE SUMMARY 

After reviewing * e  information provided by the delegation from 
Alabma on behalf of Anniston Army &pot, we find that none of 
the conaiderations provided warranted incorporation or approval 
into khe Tactical Missile8 Study. 

Combat Readiness will not be detrimentally impacted by the 
consolidation of all b D  missiles at ktterkenny Army Depot. 

- 
Ehvirornnental Compliance will not only be met, but will be 
exceeded, due mostly t o  the change in workload mix at 
btterkenny . 
The Tactical Missilea Study report issued in January 199L 
projected total cost savings of $87.194 million fran the movement: 
of all Services' workload to Iatterkenny, less a total cost for 
facilities renovation to accept the additional equipnent plus the 
cost to mve equipnent of $29.200 million for a net savings 
associated with the consolidation of $57.994 million. 

Of the total $87,194 to be saved, $23,4 (Table 1) is applicable 
to k h ~  wnrkl nad tn km m v d  fran Ihniakon Army Dopot .  H i l i b r y  
construction avoidance at Anniston is $7.25 million for the 
ATACMS and Inertial Guide projects. Increasd travel cost for 

V 
personnel fran MICCM to Letterkenny vs. Anniston is $368,445. 
Cost to move the equipnent: unique to the Land Combat Missile 
Systens is $102,232. Although personnel costs were not 
calculated at the time of the original study those coats 
applicable to the move of ANAD workload are projected to be about 
1/3 of the total $5.4 million for all Army workload change -- 
$1.8 million. This results in a net savings pojected to be 
$28.3 million. ($23.4 mil + $7.25 mil - $368K - $102 R 

- .. - $1.8 mil = $28.3 mil) 

This projected savings of 628.3 million is contrary to the 
Alabama projection, Their projection was a cost of 
$38,508,919.78 plus $7,283,325,21 per year for 5 years 
($36,416,626) or a total cost of approximately $75 million. 

The Tactical Missiles Study offers a cost savings projection to 
DoD by consolidating workload at LEAD. The material provided by 
Alabama offered no savings to keep the workload at ANAD, 

The consolidation of Tactical ~issiles fran ANAD to LEAD is 
consistent with the policy of Army Deputy Chief of Staff for 
bgistica (DCSLOG) and is consistent with the JoinC: Service 
Business Plan endorsed by Department of the Amy, Department of 
the Navy, and Department of the ~ i r  Force dated Feb. 28, 1991, to 
Assistant Secretary of Defense (product ion and Logistics) . 



The following is an excerpt frm the Army's Business Plan 
(CI relative to the Tactical Missiles Study that also supports our 

position. 

3.8  8. LETTERKENNY ARMY DEPOT (LEAD) - STRATKY. LEAD will be 
postured a8 the DoD missile and missile support equipent CTX 
(Center for Technical rncellence) and integrated depot-level 
maintenance facility. This consolidates guidance and control 
section repair for all current and future air, ground, and 
surface launched missiles, The missile support equipnent: 
includes Amy-only launchars, radars, associaled aacillury 
equipnent, and subsystem repair of missile platforms mounted on 
track or wheeled vehicles for which eysten integrity is not 
impacted by their removal and repair a t  LEAD. All artillery 
workload will be consolidated at RRAD consistent with DDMC study 
recuranendations. The short-term savings plan consolidated the 
autanotive workload at TEAD. 



REVIM OF LEAD VS. ANAD PERFORMING LAND CCMiRT MISSILE SYSTEMS 
WORKLOAD 

We have addressed the ~ S S U R S  in the ~ a m o  nrdor an the matorial 
~ r o v i d d  hy tho d e l g a t i o n  fram Alabama. Cur posi t io~ l  waa uul; tu 
refute the position taken by Alabama, but rather to effectively 
deal strictly with the facts associated with the movement of the 
workload fxan ANAD to LEAD. Listed below is the projection made 
by the Tactical Missiles Study Team. 

In the areas addressed below, sane of the projections address the 
total Services' workload change when it was too intermeshed with 
the Alabama workload to dif ferentlate. 

A. COE3BAT READINESS - 
Impact to readiness is a most important consideration in the 
decision making process to relocate a Source of Repair (SOR), TO 
minimize the impact to a change in SOR a detailed implementation 
plan is required. The implmentation plan includes phasing of 
workload, facilities requirenents, equipnent requirements, people 
(skill levels, training, relocation, learning curve, 
availability, etc.), and inventory availability, 

With the decline in world hostilities and the low probability of 

V 
a global land based war scenario, less demand is being placed on 
existing inventory and turn-around-time, 

With the utmost concern for canbat readiness, there is negligible 
impact to our ability to support the existing force structure and 
to readily dispatch the aperating forces to m e t  any mergent 
demand during the transition of SORs. The orderly transition of 
the Tactical Missiles took into consideration the weapons 
requirements of the present force structures and conflict 
scenarios  EL^ major factors.  he responsibility for this 
transition process has been directed by CorrPMnder Depot Syskems 
Comnand to each depot, to be executed as the priority o f  the 
Business Offices. Transition plane will be patterned to the 
specific missile systems. Where duplication of support equipnent 
exists, equipnent will be moved and a dual capability will be 
established allowing for the timely transition while maintaining 
readiness. 

As an example, the Airborne TOW equipnent has been reviewed and 
it has been determined that dual capability exists within the 
depot system. This duplicate capability i s  presently housed in 
Maim Army Depot. Based on the recommendations frm the DDMZ 
study concerning Mainz, the mission would be transferred to 
LEAD in FY93. This dual capability allows fol: the timely 
equipnent transfer fran Mainz prior to the movement of Anniston's 

.A 

1 



support equipnent. Thus allowing for no maintenance downtime for 
!IW and making it one of the systems providing the best 
transition options with the lowest risk factor to impact 
readiness, 

B. ENVIRONMENTAL CONSIDERATIONS - 
Envirormental compliance was considered in the Defense Depot 
Maintenance Council (DDMC) study, It is acknowledged that 
environmental regulations are not consistently restrictive across 
the country. However, as stewards of our national resources 5k 
its incum&nL u p l ~  d ~ e  uepartment of Defense to reduce 
envirornnental pollutants frcm its industrial operations rather 
than seeking mans to circumvent the words and spirit of these 
regulations. The Clean Air Act of 1990 will likely redefine 
pollutant categories and monitoring requirements such that 
engineering controls will be required to reduce emissions frcm 
all large industrial facilities within DESCCM, The LEAD is 
involved in advanced planning to install control equipnent for 
Volatile Organic Compound (VCC) emissions which will maintain 
ccmpliance during expanded mission workload in support of 
unplanned surge events such as Desert Storm, This technology is 
also under analysis to mximize its application under the new 
Clean Air A c t  of 1990 requirements. 

The DDMC study proposal regarding missile consolidation will ease 
the LEAD canpliance pasture with regard to VOC emissions 

w specifically, and all enviromental mdia generally. 
Consolidation of tactical missiles at LEAD coupled w i t h  the 
planned movenent of artillery and truck workload f r m  LEAD will 
significantly reduce the missions of VOC and improve the LEAD 
canpliance posture in this regard. Annually, an estimated 
reduction of 75-80% of VCC emissions fran LEAD may result frcan 
implementation of the study reccnrmendations. The influx of new 

. . missile aystms will replace the current VCC-intensive workload 
with a much cleaner type of work. Ihe eleven missile systems 
recamended to be transferred to LEAb will be electronic missile 
canpnent work requiring minimal painting . 
Envi romental impacts and canpliance are issues which receive 
significant consideration in every level of DoD planning. 
However, consolidation of tactical missile workload at LEAD and 
the transfer of artillery and trucks will result in decreased 
levels of VOC output i n  relation to present cutput. Curnpliance 
will be achieved and maintained in accordance w i t h  statute end 
policy. 



C. ECONMIC CONSIDERATIONS - 
1. RELATIVE KDCATION OF ANNISTON AND LETTERKENNY TO THE ARMY 
MISSILE COMMAND (MICOM) AND ASSOCIATED IMPACTS ON OPERnTING COSTS 

we accept the position offered on behalf of Anniston. We expect: 
travel costs to increase when workload is moved fran Anniston to 
btterkenny. We offer no opposing position. 

2 .  COSTS OF DOING BUSINESS, ANNISTON VS. LETTERKENNY 

NO attempt was made to diffar~ntiato kho ooota pcr eommor7li~y 
other than the savings calculations made in We original Tactical 
Missiles Study. Therefore, bid rates do not serve as a 
comparison until all workload changes stabilize, 

3, COSTS OF FACILITIZATION 

Land Combat Missile Systems relocated fran ANAD to LEAD require 
similar facilities which are used for maintenance support that 
exist throughout the DoD Tactical Missile ccmmunity. Existing 
clean roans within DoD are of a higher quality modular design 
than the ones located at ANAO and will be relocated to provide 
the necessary capaci ty/capabili ty at: the L W  Consolidated 
Tactical Missile Facility. 

mv A major nhj~d- jv ta  of the Taatioal ~io lo i l ea  a t d y  wuo Lu uptimize 
an existing facili tyl s use through consolidation with no Military 
Construction expenditures. LEAD wa13 determined t o  b a e  only 
site that could be dedicated as a Tactical Missile Facility for 
the following reasons: (a) the current mission as CTX for 
HAWK/PATRIOT air defense missile systena; (b) concurrent DlXC 
studies on trucks, and towed/self propelled Howitzers reconmended 
the consolidation of these systems at other activities thus 
availing an additional 317,000 square feet facility to ba 
renovated with no Military Construction costa at'LEAD; and 
additionally, (c) LEAD has other facilities which contain 
physical and electronic surveillance security for service Sy6tGfRS 
identified in the study, These facilities include tri-level 
security systems with ample security/safety/muniti~n owrations 
and conforming earth covered storage space, 

4 ,  RELOCATION QF EQUIPMENT FROM ANNISTON TO LETTERKENNY 

Tnis analysis included the following: 

Only those cost centers involving direct missile support were 
analyzed; 

Support activities such' 'as machine shops, paint facilities, 
and cleaning operations were not considered because they already 
exist at LEAD; 



Equipnent required to support relocated workload was taken 
fran the Capability/Capacity Engineering Data Reporting System 
(CEDRS). The CEDRS file only lists equipnent over $1,000,00. 
Only major test consoles in the missile cost centersr which are 
uniquely dedicated, transfer with the mission. lhe weight of a 
typical mjor test console is estimated at 2,000 lbs. 

Estimated workhours for labor and the cost p r  workhour were 
derived fran a similar study performed in 199B. 

FOX the purpose of this analysis, it is expected that current 
prices at ANAD are within plus or minus 10 percent of the 1990 
figures. 

Based on the CEDRS file, the equipnent listed for direct missile 
support cost centers equals 182 items at a total cost of 
$20,577,000.00. Only 47 of the 182 items listed represent teet 
consoles. The remainder are mostly peripheral support equipment: 
such as oscilloscopes, rnultimeter~~ pbwer supply generators, 
fixtures, etc. A cost breakdown for disassembly, crating, 
shipping, uncrat ing,  and reassembly at LEAD is as followst 

ES t Es t E4;t Number 
Workhours cost per crating of 
per unit: work hr cost per units cost 

unit 
Disassemble and m v e  
to shipping area 8 $42.50 na 47 $15/980 

Crating na na $3 00 47 $14,100 

Uncra te nu na $ 50 47 $2 r 350 

Move to new location 
and reinstall 8 $42.50 na 47 $15,980 

Sub total $48,410 

Estimated transportation cost for 47 consoles at 
2,000 lbs e ~ c h  $3,822 

(Disassemble, crate, uncrate, reinstall) est cost 
to rove remaining equipnent $50,000 

Estimated cost to move all direct: support missile 
equipment fran ANAD to LEAD $102,232 

Consideration was given to the vaat quantities of support 
equipnent existing within the Tactical Missile arena. Through 
consolidation, specialized support equipnent will be moved to the 
selected location and the man support equipnent will be 
screened for application across all services, thereby reducf ng 
overall canmon aupport equipnent transit ioned to the selected 
site. 
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CITY OF 

ANNISTON, ALABAMA 
P. 0. BOX 670 36202 

May 23, 1991 

Honorable James Courter 
Chairman 
Defense Base Closure and Realignment Commission 
1625 K Street, N.W. Suite 400 
Washington, D.C. 20005-1604 

Dear Mr. Chairman: 

As I stated during my remarks before the commission on 
May 23, 1991, I hearby respectfully submit the enclosed 
document concerning the proposed transfer of Tactical 
Missile Maintenance work from the Anniston Army Depot, 
AL. to Letterkenny Army Depot, PA. This information 
clearly establishes that economic, environmental, and 
readiness issues make the relocation of this work not 
in the best interests of the Department of Defense or 
our nation. We ask that this recommendation by the 
Department of Defense be overturned. 

Thank you for your consideration of this information. 

Sincerely, 

William A.  obis son 
Mayor 

WAR: sls 
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ME;MOWDUM FOR THE ACTIPSG ASSISTANT SECRETMY OF THE, 
ARMY (INSTALLATIONS, LOGISTICS, -9NC 
3NV l RONMENT ) 

SUBJECT: BRAC '93 Kecom,endation for ConsoLidation 3f 
~ a c t i c a l  NissFle Halntandnco a t  L e t t a r k c m y  
Army 3agot 

, t 

The purposa of this r-emorandurn i8 t o  draw y c u i  
a t t en t ion  to an i$sus arising f roz  the i993 Defecse 
Ba@e.Closure and Raalignmenc Corniflaion's 
rccomendatlon re  a rc ing  L ~ ' ; t e r k e n n y  Army Depot (T,EAD) R, that may requ i re  ediate  legislative action. hs you 
ace  awtire, the  Comhl.s8:on resurrected t h e  consol:dation 
of t a c t i c a l  missile naint:enance at L W  by including 
t h e  c o n ~ o l i d a t ~ o n  as a recornendation in ~ t s  report to 
the President.: The consolidation h a d  been h a l t e d  by 

I . the P r i n c i p a l  Deputy Ass:grant secietar of Dcfenad 3 (Production and L.ogis t ioa)  on December 0, 1992, 
following a district court order enjoining t h r  Pzmy 
from transferxing t a c t i c a l  m.isal.Je m a i n t e n a c e  work 
~ L Q R  An:;iston Army Depot (ANAD) to. LEAD an putt o f  tke 
consoLidatFan. 

Deaprte t h e  appareat rejuvenation o f .  tha 
cans~1ida;ran by t A e  1993 BRAC ?wnunisaionfs 
sscoxumendatian, the  statutory basis of t h e  d i a t x i c t  
ooure i n j u n c t i o n  a t  ANAD remarnu;  section 351 (a) o r  ch+ 
Natianal Defeflse Author~zetlon Act f o ~  Ffsca l  Year 1992 
prohibits  t h e  Secretary of Defense f ron  taking ax:-on 
to effect the.conaalidatio~ without conducting xt 

competition mong all depots t o  select the 
consolidation mite. T h i s  statutory prov l s lon  and t h e  
d i s t r h c c  court I n j U c t l o n  baaed upon it rsn-din In 
e f f ec t  and t h e  BRAG Commission's recoxamandation may n o t  
be sufficient t o  guarantee that tk.e present  i n j u n c t i o n  
w ~ l l  not be continued. 

Claarly, t h e  injunckian at muac be l i f  tad 
before the conaolidat~on at LEAD Oan be complatcd. 

This ncmormdum sss'umss tha t  C o n c ~ x e ~ s  u ~ l l  no: 
'acr to nullify the 1993 BRAC, Commissionva 
reeow.acdatfons rran8mLtted by t h e  President. 
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Although it nay be ?os$ible t o  faohion arguments 
. dsaignad to demonetreto t h a t  tne Alny  ha# t a k e n  a c t i o n  

which mounts t o  the  cornperition xe-irad by section 
3!51(6), the  factual bawls for such i r ~ e n r s  has 110~ 

yet Been .st forth, and such B r v e n t s  may well appear 
strained f~ the district c o u r t .  It a l e o  may br 
posaLDle to f a sh ion  arguments t h s t  L ~ Q  BRRC 
Commission's rac0menddt ion  rrgardlng the consolidation 
effactival supersedes tSe conpetition reCpirmeot of 

a section 39 1 (a)  . Ws hava sub3tantirl conasens, however, 
t h a t  auch argument6 nay not preva i l  lr court. 

We. f ~ s r e f o r e  cscomsnd that tha bepartment of  
Defenue canalder aeek inq  r epea l  cf  section 3 5 1 ( a l .  
R e p a a l i n ~  section 3 5 1 ( a )  wlLJ srddn-any doubt regarding. 
the cons~lidrtion of ta~tical mlsrile rnr in tenacce  at 
LEAD. WO further recomnlrnd that you meek the 
assistant. of thr Chiaf 02 Legislative L i a i v c n  in 
ac~omplrshing t h a  necessary coordination to purgce Chis 

. laction. 

Please call me or Mr. Joe Chontol at X33024 if you 
have any quP~tions regarding this ma~ter.  
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NO. DATE TIME DESTINATION PG. DURATION MODE RESULT 

6416 7-27 15:58 7034489168 3 0" 02'23" NORMAL OK 

3 O"02'23" 
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LEGAL MEMORANDUM DRAFT 

In 1991, the Secretary of -. Defense recommended to rhe BRAC 

Commission that the Tactical -- Missile Maintenance Mission be 

consolidated at Letterkenny Amy Depot ("LEAD") in Pennsylvania. 
\ -- 

The recommendation by the Department of Defense was not included - 
in Lhe Report of the BRAC Commission to the President and, thus, 

did not receive Presidential and Congressional conaideration in 

that year. 
f 

In 1991, the Department of Defense Maintenance Depot 

Council had proposed a Joint Service Business Plan and Defense 

Maintenance Council Corporate Business Plan which proposed that 

the Secretary of Defense consolidate the tactical missile 

maintenance mission to LEAD. The consolidation of the tactical 

missile maintenance mission was not incorporated into the final 

BRAC 91 recommendation. Eventually, the consolidation of the 
L 

tactical missile maintenance mission was enjoined by the United - 
States District Court for the Northern District of Alabama in 

December, 1992 based on two conflicting provisions in the Defense 

Authorization and Defense Appropriations Acts of 1993. 
/ 

Specifically, on December 21, 1992 the United States 

District Court for the Northern District of Alabama issued an 

injunction preventing the movement of the tactical missile 
a------ -- 

maintenance mission based on Section 351(a) of the National 
- - . - - - - - - 

Defense Authorization Act for fiscal year 1993 which required 
C 
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that consolidation of the tactical miesile maintenance must be -__--- 
performed through the use of competitive procedures. 

\ -- __- - - -  - 
~ccordingly, the court enjoined the Department of Defense, its 

agents and employees from transferring any portion of the 

Anniston tactical m i s s i l e  maintenance work to LEAD. 

Consequently, DOD suspended a l l  tactical missile maintenance 

mission consolidation. 

~s part of the BRAC 1993 recommendations, the BRAC - 
Commission may consider including in its report to the President 

a recommendation that DOD1s tactical missile maintenance work be 

consolidated ac LEAD. Some concern has been voiced regarding the 

ability of the Commission to recommend t h e  movement of the 

tactical missile maintenance mission to LEAD due to the 

injunction issued by Lhe United States District Court for the 

Northern District of Alabama and its interpretation of the 

Defense Authorization and Appropriation Acts for fiscal year 

Q i ~ ~ a t i ~ n  Presented: 

Whether the injunction issued by the United States 
'-- -- 

~istrict Court for the Northern District of Alabama in American 

~ederation of Government Em~lovees v w, or Section 351(a) of - 
the National Defense Authorization Act of 1993 prevents the B m C  - -.. _ 
Commission from including in its report to the president a 

recommendation t h a c  the Tactical Missile Mainter lance work be 

transferred from Anniston Army Depot and other DOD facilities to - - - - \ .  

LEAD in Pennsylvania? .--. 
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The BRAC Commission's authority to recommend the 
__.---- __I 

consolidation of the tactical missile maintenance system from 

both Anniston Army Depot and other DOD facilities to LEAD has not 

been limited by Section 351(a) or the injunction issued by the 
A-- ---- 

United States District Court fox the Northern District of 

Alabama. The language and policy behind the BRAC Act mandate 

that the BRAC procedures must: be maintained as the exclusive - - -- 

procedures for closing and realigning military installations. - ---- - - --- 
~ccordinqly, Section 351 (a) does not 

L__ ___ _ _ I__-- 

BRAC procedures. 

Further, the united States Court of Appeals for the First 

Circuit Court of Appeals has foreclosed the ability to challenge 

the BRAC Commission's procedural and substantive decisions in its 

Report to the President. Accordingly, any challenge to the 

&, Commissionls Report, either under the APA or under the Fifth 
65 e s  
'>,+J Amendment Due Process Clause, will not be reviewed by any court 

and will be summarily dismissed. 

I. The BRAC Commission's Recommendations Regarding LEAD are 
Futhoxized bv Law 

The first line of inquiryeof any action taken by an 

administrative agency or independent commis~ion is whether the 

action itself is authorized by 1 . a ~ .  The BRAC Act of 1990 

conferred authority upon the BRAC commission to transmit a report 

regarding base closures and realignments to the President. Base 

Closure and Realignment Actl Pub. L. No. 101-150, S 2 9 0 3  ( d ) ,  1 0 4  
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Stat. 1815 (codified at 10 U.S.C. S2687, note (Supp. 1993)), 

(hereinafter referred to as ''BRAC Act1') . The legislative history 

of the BRAC Act confirme that the formulation and transmittal of 

the BRAC Commission's Report is pursuant to a proper delegation 

of authority. l 

1 
The legislative history of the BRAC Act provides that: 

the base closure process contained in this bill 
clearly avoids the constitutional pitfall of 
excessive delegation of legislative authority. 
First, Congress is not really delegating its 
authority. Both the content of the criteria by 
which bases will be selected for closure in 
realignment in the final list of closures and 
realignments are subject to congressional review. 
Second, while Congress obviously has a major ro l e  
i n  the opening and closing of military 
inetallations, the decision to close a base is 
not 80 clearly a legislative power as to make 
Congress' determination to seek the help and 
advice of the Department of Defense and an 
independent commission a delegation of 
legislative authority. Third, by providing 
considerable congressional -involvement in the 
development of the governing criteria, and 

- ensuring a clear power to disapprove, the 
conferees intend that Congress establish an 
intelligible principle for the Department and the 
Cornmiasion to use in making Cheir decisions. 

H . R .  Conf. Rep. No. 101-923, 101st Cong. 2d. Sess. 703, 

r e w r i n ~ e d  1990 U.S. Code Cong. & Admin. News 3255, 3 2 5 7 .  



1 .  The BRAC Commission's A u r h o r i t y  to Recommend to the 
President the  ons solid at ion of the Tactical Missile 
-tenaxace M i s a u  Not Affected bv Section 351(a) 

The legislative h i s t o r y  of the Base Closure and 

Realignment Act, the language of the Base Closure and Realignment 

Act and the rules of statutory construction lead to one  

conclusion: the BRAC Commission's authority Is not affected 
L 

either by the provisions of Section 351(a) of the National - 
Defense Authorization Act of 1993 or the terms of the injunction 

issued by the United States D i s t r i c t  Court for the Northern 

District of Alabama in A m e r i c m m n  of Government 

Ern~loyeea v. Chenev; CV92-PT-2453E ( D e c .  21, 1992). 

A. Background of the Tactical Missile Maintenance 
~ission and the Injunction Issued by the Northern 
DieCrict of Alabama 

Section 351(a) and Section 9252 of the Defenae 
L .- - 

Authorization and Appropriations Act for fiscal year 1993 are 

examples of the types of p o l i t i d  pomzx_tru.les which Congress ----- 

intended to foreclose by the passage of t h e  Base Closure and 
L~. . - 

_I_--/ 

Realignment Act of 1990. -.-- Section 351 of the Def e n ~ e  

Authorization Act for fiscal year 1993 provides: - 
(a) competitive bidding - if the 

Secretarv of _ D e f e a s ~ m k ~ t ~ ~ n _ ~ ~ _ _ Q  
consolidate at a single location, the 
p~rformance of depot .level tactical 
missile maintenance by employees of the 
Department of Defense, the Secretary shall 
select the depot to perfor& the t a c t i c a l  L 

missile maintenance throuuh the use of 
competitive procedures.' Any depot-level 
ac;ivity of the Department of Defense that 
is engaged in tactical miseile maintenance 
on the date of enactment of this act shall 
be eligible to c o m p e t e  for s u c h  
 election.^ 
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P.L. 102-484 (Oct. 23., 1992). Importantly, on its face, Section 
< /;,. - 351(a) of the National Defense Authorization Act does not apply 

L ,,%",,,$ 

I 

to action taken by the BRAC Commission; the section only applies ,$dbr&) - 
5 c C  ,, 

to actions taken by the Secretary of Defense to consolidate the 
(,-, 

1 "  -- 
tactical missile maintenance mission. Lxt / tJJ lLbu 

, ,TO 
j\ 1,' 

The Authorization Act was signed into law by President  if^^^ 
Bush on October 23, 1992. However, the Defense Appropriations 

~ c t  for fiscal year 1993 contained the following provision in 

Section 9252: 

Notwithstandins the provisions of Section 
3-51(a) of the National Defense 
Authorization Act for fiscal year 1993or 
any other pr , no - f u n i  
appropriate le to the 
Department of Defense shall be. made 
available to prevent or d e l a y  the 
transfer and execution of the tactical 
missile maintenance consolidation to 
Letterkenny Army Depot, &and ln addition, 
n$ funds shall be -. made available for 
depot selection cometition to assess 
depot level tactical missile maintenance. 
For purposes of this section, this act 
shall be treated as having been enacted 
after the National Defense Authorization 
~ c t  for fiscal year 1993. (Regardless o f  
the actual dates of enactment). 

CV92-PT-2453-E (December 21, 19921, the United States District 

court for the Northern District of Alabama enjoined the transfer - 
of the tactical miseile maintenance mission from Anniston A m y  - 
D e p o t  to LEAD based on the language of Section 351(a) of the 

5 , % 
National Defense Authorization Act, notwithstanding the 

r\ v?: 
contradictory language of Section 9252 of the National Defense 4$J /  

w C 
Appropriations Act of 1993. The case was not considered under  d ."cf 

F3 
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the BRAC statute, as the defendants conceded that the proposed 

transfer to LEAD and the action in the United States District - 
1 

r ' Court for the Northern District of Alabama were not governed by 
P~ 7 

bp2 J b 
the Defense Ba8e Closure and Realignment Act. .- 

for 

The injunction issued by the United States District Court 

the Northern District of Alabama also does not apply to the - 
actions of the BRAC ~omrnission. The terms of the injunction 

provide : 

1. The proposed consolidation of the 
tactical missile maintenance work under 
the direction of the defendants insofar as 
it relates to a tranBfer of any such 
mis~lion from Anniston Army Depot to 
Let terkenny Army Depot ( t b e  c o ~ i r t  
addresses onlv w h  subiect matter which 
is before this courL) ks subject to all 
the provisions of § 351(a) of the National 

- .  -"- 

Defense Authorization Act for Fiacal Year 
1993, wb_Fch said provisionls a= now and 
have been aince the date of the 
President's signing in full force and 
effect. 

2. The defendants and their agents and 
employees a6-ined from traneferring 
any portion of the tactical missile 
maintenance work or facilities, and jobs \r 

1.' 
and equipment related thereto, located at 8 r /  

"1:' 3 
Anniston Army Depot, tg Letterkenny A m y  . P 2 

Depot or any other depot, base or facility "'y. y' 
for the purpose of or with the intent of 
c~~solldating said tactical missile 
mahtenance work of the Department of the 
Ar 'my ,  unless and unkil competitive 
procedures as provided for in said § 
351(a) are implemented and selection made 
and action taken acc6>dingly. 

3. It i s  not i m e d  to e n i o i n  an 
action exceDt that which must be 

e with the nravisions of 
351(al. 
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Arne- Federa-n o f  Gover - ~ l ~ y e e ~ ,  at 33 (emphasis 

Added). Accordingly, actions which do not have to comply with 7 
Section 351 (a) are not subject to the injunction. Further, the \ 
court addressed only the subject matter before it and did not \ 
address the iaaue of the interplay between BRAC and Section > 
351 (a) . 

In ~merican Federation of Gover- .Emralovees, the c o u r t  

reyolved the conflict between Section 351(a) and Section 9252 by 

concluding that the requirement for competitive bidding was not; 

nullified or repealed by Section 9252 of the ~ppropriations A c t ;  

however, Section 9252 prohibited the appropriation of funds for , _ _ _ - -  ---- --- -- 

use during Fiscal Year 1993 for such competitive procedures. 
<- .__--_-_ ----  - -  _ _ _ _ 

~ccordingly, the court reconciled the statutes by upholding the 

requirement of competitive procedures to consolidate the tactical 

missile maintenance mission, but precluding the appropriation of 

funds for such procedures during Fiscal Year 1993 due to the 

prohibition in Section 9252. 

B. Leq-cive Hiatorv of the B M C  Act 

The legislative history of the Base Closure and 

Realignment Act reveals congressional intent to insure that the 

BRAC ~ c t  is the exclusive means of carrying out base closures and 
. , 

realignments, in order to avoid the political pitfalls which 

existed under the prior law. The House Conference Report noted 

that there were two principal failures with t.he old system of 

base closures and realignments, stating: 

[ t l h e  conferees prescribe a new base 
cloaure process because cloeures and 
realignments under existing law have two 
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failings. First, closures and 
realignments take a considerable period of 
time and involve numerous opportunities 
for challenges in court. Second, the list 
of bases for study transmitted by 
Secretary Cheney on January 29, 1990, 
raise suspicions about the integrity of 
the base closure selection process. A new 
process involving an independent, outside 
commission will permit base closures to go 
forward in a prompt and rational manner. 

H.R. Conf. No. 923, lOlst Cong-, 2d Sess 705, -ed in 1990 

U.S. Code Conq. & ~dmin. News at 2931, 3257. 

The policy behind the BRAC Act was to create an exclusive 

means of closing and realigning military bases in order to create 

a fair and non-political system of base closure and realignment. 

In the legislative history of the 1990 BRAC Act, the House Report 

explained the need to protect the base closure procedures 

instituted in the 1988 base closure process, stating: 

[t] he [Armed Services] Committee has 
assiduously protected the 1998 base 
closure process in the face of numerous 
attempts to undermine it. Some of those 
attempts have come in Congreaa from those 
interested in keeping open a base 
recommended for closure. Other attempts 
have come from the Department of Defense. 
A new base closure process will not be 
credible unless the 1998 base closure 
process remains inviolate. 

H.R. Rep. No. 101-665, 101st Cong., 2d Sess. 342, w ~ e d  ip 

1990 U.S. Code Cong. & Adrnin. News 3068. 

B. The B 9 f C  Act 

The purpose of the BRA(: statute is I'to provide a fair 

process that will result in the timely closure and realignment of 

military installations inside the united States." BRAC 
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82901 (b) . " Further, 82909 of the BRAC Act entitled "Restriction 

on Other Base Closures Authority," provides: 

(a) In general - except as provided in 
subsection ( c ) ,  during the period 
beginning on the date of the enactment of 
this act [Nov. 5, 19901 and ending on 
December 31, 1995, this part [amending the 
section and enacting this note1 shall be 
the exclusive authority for selecting for 
closure or realignment, or for carrying 
out any closure or realignment of, a 
military installation inside the United 
States. 

(b) Restriction - except as provided in 
subsection (cl, none of the funds 
available to the Department of Defense may 
be used, other than under this part, 
during the period specified in subsection 
(a) - 

(1) to identify, through any 
transmittal to the Congress or through any 
other public announcement or notification, 
any military installation inside the 
United States as an installation to be 
closed or realigned, or as an inatallation 
under consideration for closure or 
realignment; or 

(2) to carry out any closure or 
realignment of a military installation 
inside the United States. 

10 U.S.C. § 2687 note. 

Section 2906 of the BRAC Act also provides that: 

[tlhe Secretary of Defense may cloee or 
realign military installations under this 
part without regard to - 

(1) any provision af law restricting 
the use of funds for closing or realigning 
military installations included in any 
appropriations or authorization act; 

10 U.S.C. § 2687 note. 

Accordingly, the legislature clearly intended to ensure 

that the exclusive processes  of the BRAC Act would remain 
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inviolate from the political process, except to the extent that 

Congress retained the power to nullify the final base closure and 

realignment selection through a joint resolution. Judicial 

interpretation of the BRAC Act supports the exclusivity of the 

BRAC Act procedures in closure and realignment of military 

installations. 

The United States Court of Appeals for the Third Circuit 

has commented on the legislature's intent to establish an 

exclueive method of base closure. Specter v .  W r e t t ,  971 F.2d 

936 (3rd Cir. 1992), vacated and remanded, v, 
113 S. Ct. 455 (vacating decision due to the Supreme Court's 

recent decision in Franklin v.-&ifs~achysetts., 112 S.Ct. 2767 

(1992) on issue of judicial review). The court in mecter 

stated: 

[wlhile Congress did not intend courts to 
second-guess the commander-in-chief, it 
did intend to establish an exclusive means 
f o r  closure of domestic bases. Section 
2909 (a) . With two exceptions, Congrese 
intended that domestic bases be closed 
only pursuant to a n  exerciae o f  
presidential discretion informed by 
recommendations of the nation's military 
establishment and an independent.: 
commission based on a common and disclosed 
(1) appraisal of military need, (2) set of 
criteria for closing, and (3) data base. 
Congress did not simply Celegate this kind 
of decision to the President and leave to 
his judgment what advice and data he would 
solicit. Rather, it established a 
specific procedure that would ensure 
balanced and informed advice to be 
considered by the President and by 
Congress before the executive and 
legislative judgments were made. 

Specter, 9 7 1  F.2d 9 3 6 ,  9 4 7 .  
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Thus, Congress created a statutory scheme which stripped 

the Secretary of Defense of his unilateral authority to recommend 

military installations for closure and stripped Congre~s of its 

ability to block individual closures and realignments through the 

political process. Countv of Sene- v. Chenev, 806 F. Supp, 387 

( w . D . N . Y .  1992), &, Countyofeca v. Chenev, No. 92- 

6296 (2d Cir. March 9, 1993). By establishing BRAC as the 

exclusive means of closing and realigning military bases, 

Congrese foreclosed the type of political infighting that 

resulted in congressional attempts to block individual closures 

and realignments, such as Section 351(a) and Section 9252. 

C. Statutory Construction 

~ccording to the rules of statutory construction, it 

is plain that the BRAC Act and the exclusivity of its mandated 

procedures for closing and realigning bases was not amended, 

repealed or modified by Section 351(a) of the Defense 

~uthorization Act of 1993. Any statutory analysis must begin 

with the language of the Act itself. Pate1 v. Walitv I nn South, 

846 F.2d 700 (11th Cir. 1988). There is no language in Section 

351 (a) that overtly amends, repeals or modifies the BRAC Act of 

1990.2 Further, Section 351(a) doe8 not apply to actions taken 

by the BRAC Commission; its application is limited to the 

Secretary of Defense. 

2 The Base Closure and Realignment Act was amended by the 
National Defense Authorization Act of 1993 at Public Law 102- 
484 Section 2821; however, Section 351(a) of t h e  National 
Defense Authorization Act was not a part of the amendment. 
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There are two cardinal rules of statutory construction 

which provide the proper framework and resolution of the present 

statutory interpretation problem. First, amendments or repeals 

by implication are disfavored; only when Congress' intent to 

repeal or amend is clear and manifest will the courts conclude 

that a later act implicitly repeale or amends an earlier one. 

% e . q .  Rodriquez v. United States, 107 S. Ct. 1391 (1987); 

mzanower v. Touche ROSS & Co,, 96 S.Ct. 1989 (1976); Poaabs v.  

National Citv B a t  56 S. Ct. 349 (1936); patel v. Duality Inq 

$outh, 346 F.2d 700 (11th Cir. 1988), Brt. den,, 109 S.Ct. 1120. 

The second cardinal rule of statutory construc~ion provides that 

a repeal by implication will only be found when the earlier and 

the later statutes are irreconcilable. Morton v. Mancari, 94 S.  

Ct. 2474 (1974) . 
~t is not "manifestly clearm that Congress intended, in 

Section 351(a), to amend or repeal the exclusivity section of the 

BRAC Act and adopt different procedures for the realignment of 

the missile maintenance mission through the use of competitive 

procedures. Further, the legislative branch envisioned a base 

closure process, initiated in 1988, that would be safeguarded 

from the political process, particularly the process exemplified 

by the passage of Sectiorls 351 (a) and 9252. Any interpretation 

of Section 351(a) which would repeal or amend the exclusive 

procedures set forth in the BRAC Act of 1990 would contravene the 

principles of statutory interpretation and the policy of the BRAC 
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mandate. Accordingly, Section 351(a) cannot; be interpreted to 

amend or repeal the BRAC Act. 

Further, making Section 351 (a) applicable to the actions 

of the BRAC Commission would result in a repeal of Section 

2905(d)  of the BRAC Act which provides that the Secretary of 

Defense may close or realign bases without regard to "any 

provision of law restricting the use of funds.. .included in any 

Authorizations or Appropriations Act." 10 U.S.C. § 2687 note. 

The argument can be made that this provision applie~l only to 

existing authorizations or appropriations acte at the time of the 

passage of the BRAC Act. 

However, the language of the Section 2905(d), when 

contrasted with the language of a previous version of this 

section, indicates that this provision waives restriction0 on 

funds which are included in future authorizations a n d  

appropriations acts, also. In House Reeolution 461, an earlier 

version of this section stated: 

" ( 9 )  INAPPLICABILITY OF OTHER LAW.-The 
Secretary of Defense may close or realign 
military installations pursuant to the 
procedures set forth in this section 
without regard to- 
(1) any provision of law restricting the 
uae of funds for closing or realigning 
military installations .- 
a ~ w r o n r i a w  or Defense Authorizath 
Act enacted before the date o f  the  
3nactmenL o f  t h e  NaLional Petense 
puthorization Act for Fiacal Year 1991; 

H.R. Rep, 101-693, lOlst Congress, 2d Session, Sept. 11, 1990 

(emphasis added). 
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Accordingly, Section 2905(d) reflects a rejection of the 

earlier version of the amendment which would have restricted the 

waiver on the use of funds to previously enacted authorization 

and appropriations acts. The statute, as enacted, waives 

restrictions in anv authorizatl.on and appropriations act. This 

is also in accordance with the doctrine that repeals by 

implication are especially disfavored when the claimed repeal 

rests solely in an appropriations act. Teanessee Valley Auth, v ,  

Xj.11, 437 U.S. 153 (1978). Although Section 351(a) does not 

clearly restrict the use of funds, it is apparent that 

consolidation action through competitive procedures would require 

funding. 

~ l s o ,  the BRAC Act provides that Congress, after 

transmittal of the Report from the President, does not have the 

ability to block individual bases which appear on the 

Comrniseionfs report from closure or realignment. BRAC 5 2 9 0 8 .  

Obviously, the intent of this restriction would be nullified if 

Section 351(a) was interpreted to restrict the BRAC Commission's 

authority. 

11. The BRAC Commission's Report to the President is Not Final 
Agency Action and Thus Not Subject to Judicial Review 
Under the APA 

The Administrative Procedure Act is the vehicle through 

which federal agencies are accountable to the public. Under the 

3 In -ration of Government Emnlovees v. C h e w ,  the 
court recognized that competitive procedures would require 
funding and that consolidation action could not be taken 
through competitive procedures during FY 93 unless and until 
such funds were available. 
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APA, final agency actions, with some exceptions, are subject to 

the process of judicial review by the court system. On May 3, 

1993, the United States Court of Appeals for the First Circuit 

Court of Appeals held that the BRAC Commi~sion's Report to the 

President is not final agency action and; therefore, is not: 

subject to judicial review under the ~dministrative Procedure 

Act. Cohen v. Rice, 1993 WL 131914 (1st Cir. May 3, 1993). ?'he 

decision in Cohes v, Rice precludes the judiciary from reviewing 

both the Commission's procedures in formulating the Report and 

the Commissionls final Report to the President. 

The availability of judicial review of the BRAC 

Commission's actions and the presumption in favor of review was 

previously addressed in Specter v. GarretL, 971 F.2d 936 (3d  Cir. 

1992), vacated and r e w e d ,  Or ' 1x113 S - C t .  4 5 5 ) .  

In -, the United States Court of Appeals for the Third 

Circuit Court of Appeals determined that the merits of the 

Commission's recommendations were not subject to second guessing 

by the judiciary which is "ill-equipped to conduct reviews of the 

nation's military policy. . at 951. However, the court In 

SpecLex held that whether the Commission followed statutory 

procedures in formulating its report presented justiciable 

issues. The Supreme Court recently vacated and remanded the 

S ~ e c t e y  deciaion to the Third Circuit in light of Franklin v. 
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Cohen v. Rice arose in the United States District Court 

for the District of Maine as an action to enjoin the Secretary of 

the Air Force from carrying out the decision to close the Loring 

Air Force Base. Cohen v. Rice, 800 F.Supp. 999 (D.Me. 1992) 

(hereinafter " m e n  1,") In e n  , the plaintiffs charged Lhat 

a variety of substantive and procedural defects had been made by 

The Air Force and the BRAC Cam~ission in their decision to close 

the base. In m e n  I, the district court dismissed the 

substantive challenges to the base cloaure decision, ruling that 

the BRAC Act precluded judicial review of such claims. After 

Cohen I, the only remaining claim against the BRAC Commission was 

the allegation that it had failed to hold public hearings as 

required by the Act. 

After the decision in Cohen XI the Supreme Court decided 

Franklin v.  Msachusetcg, 112 S. Ct. 2767 (1992), expressing its 

interpretation of reviewable agency action under the 

Administrative Procedure Act. Based on this intervening Supreme 

Court decision, the district court then granred summary judgment 

for the defendants on the remainder of the claim~t against the 

BRAC Commission. Cohen v.   ice, 800 F. Supp. 1006 (D. Me. 

1992) (hereinafter " C Q h e n " )  - 

In ~ s a c h u a ~ , '  the Supreme Court addressed 

a challenge to the propriety of the Secretary of Commerce'~ 

census report. The Secretary's census report is f ransmitted to 

the President for purposes of apportionment and calculation of 

the number of Representatives to which each state is entitled. 
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The President sends Congress a statement, based o n  t h e  

Secretary's report, which delineates the number of 

Representatives for each state. The Supreme Court held that the 

action of t h e  Secretary, in reporting the census to the 

Presidenr., was not "final agency actionw within the meaning of 

the APA and thus not reviewable by the judiciary. 

In Franklin, the Supreme Court stated that the finality of 

agency action depends on whether its impact 'is sufficiently 

direct and immediateJ and has a 'direct effect on . - .day-to-day 

business-' Id. at 2773 (quoting Bbbott Laboratories v. Gardner, 

387 U.S. 136, 152 (1967)). In making this determination, the 

Court stated that the principal inquiry is "whether the agency 

has completed its decision making process, and whether the result 

of that process is one that will directly affect the parties. fl 

a- 
I n  the case of che ceneue report, the Court found that 

"the action that creates an entitlement to a particular number of 

Representatives and has a direct effect on the reapportionment is 

the President's statement to Congress, not the Secretary's report 

to the President." - Id. The Supreme Court distinguished 

statutory schemes which required the President t o  transmit an 

agency's report directly to Congresb from s t a t u t e s  which provide 

that the President is not required to transmit such reports, 

finding that required transmission denotes final agency action 

while the latter does not represent final agency action. 
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In light of the Eranklin reasoning, the court of appeals 

in Cohen, examined the BRAC Commission's report and found that 

the Report itself would not have a direct effect on the parties. 

Further, in m, the court of appeals noted that the atatutory 
scheme under the BRAC Act involved even less indicia of final 

agency action as the Preaident has the authority to terminate a 

base closure c y c l e  altogether by a second rejection of the 

Commission's report. In m n k l i n ,  the role p l a y e d  by the 

President in reapportionment was "admittedly mini~terial.'~ 

Finally, the plaintiffs in cohern, argued that their case 

was distinguishable from Danklin, as it involved a challenge to 

the BRAC Commission's faulty procedures, e.g. failure to hold 

public hearings and failure to provide information to Congreso 

and the GAO, rather than a challenge Lo the Commission's 

substantive decisions. The court of appeals noted that the 

Franklin Court did not make any distinction between substantive 

and procedural challenges, but went on to state that the 

distinction had no legal significance, at.ating: 

[als previously noted, Franklin'g finality 
determination explored whether an agency 
action has a 'sufficiently direct and 
immediate' impact. Here, if the 
Commission's report to the President is 
not a 'final' action,' then the techniques 
used by the Commission to create the 
report, which are even more preliminary to 
the final decision, cannot themselves be 
'final agency actions.' In sum, whether 
the complaints are styled as procedural or 
substantive, our answer to the 'core 
question' of finality remains the same. 
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@hen, at 7. 

The court of appeals, in C~hen, ha8 precluded judicial 

review of the BRAC Commission's report under the Administrative 

Procedure Act. Accordingly, the Commiesion's actions, both 

substantive and procedural, can no longer be challenged in court 

under the APA. 

A constitutional challenge under the Fifth Amendment Due 

Process Clause, which would provide an alternative avenue of 

judicial review, has also been considered and rejected by the 

courts in Specter v. Garrett-, 971 F.2d 936 (3d Cir. 1 9 9 2 ) ,  

vacatedand OJKeefe v. Swecter, - 113 S.Ct. 455. In 

S ~ e c t e f ,  the shipyard employees and their unions made a ~ i f t ; h  

Amendment Due Process claim, in addition to their APA claim, 

alleging that they possessed a property interest in the continued 

operation of the Shipyard until it was properly determined to be 

closed, pursuant to the mandates of the BRAC Act- Sgecter, 971 

~ . 2 d  at 955. However, the court held that the employee and union 

plaintiffs did not possess a protectable property interest in the 

continued operation of the shipyard. 

The court found that the diapositive question in 

determining whether a statute creates a protectable property 

interest is whether it places su6stantive limits on official 

discretion for the benefit of shipyard workers. u. at 955 .  The 

court found that the statute did not place any substantive limits 

on the official decision makers in the base closure and 

realignment process, stating: 
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[ w l h i l e  the Act establishes a specific 
p r o c e s s  f o r  c l o s i n g  m i l i t a r y  
installatiorls, it places no substantive 
limits on any of the 
decisionmakers. The Secretary is allowed 
to develop and publish criteria and a 
force structure plan, without specific 
guidance from the statue, and has broad 
dlscretion in applying those standards to 
current domestic deployment of military 
resources. The Comni.saion alao is 
accorded broaddiscretion in a m 1  
t h o ~ e  stauAards and mav accept the 
Secretarv'a recomendatm~ even if thev 
deviate ~ubstantiallv from t h e  f i d  
sriceriad force structure plan. See § 
2903 (d) ( 2 )  (B) . Finally, the President and 
Congress, of course, may reject the 
 commission'^ recommendations for any 
reason at all. See §§ 2903 (e) , 2904 (b) . 

In sum, the Act specifies a 
particular process but doea not guarantee 
a particular outcome. As a result, the 
unions and the Shipyard employees can 
identify no legitimate claim of 
entitlement under the Act and Count I1 
fails to state a due process claim upon 
which relief could be granted. 

a. at 955-56 (emphasis added). 
The Supreme Court has vacated and remanded the S p e c t ~ ~  

decision to the Third Circuit Court of Appeals f o r  

reconsideration in light of the Franjclin v, M a s s a u s e t t g  

decision. Presumably, the Third Circuit will reach the same 

result regarding the finality of the agency action involved in 

the BRAC Commission'~i Report as the, First Circuit court held in 

Cohen- v. R i e .  The Third Circui~ will probably not revisit the 

Fifth Amendment due process issue; thus, foreclosing both the 

constitutional due process challenge to the BRAC Commission's 

actions and the availability of judicial review of such actions 

under the Administrative Procedure Act. 
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IV . conclusi~n 

The BRAC Commis~ion's authority to recommend the 

consolidation of the tactical missile maintenance mission from 

both Anniston Army Depot and other DOD facilities to LEAD has not 

been limited by Section 351(a) or the injunction issued by the 

United States District Court for the Northern District of 

Alabama. Neither the terms of Section 351(a) nor the injunction 

apply to the action of the BRAC Commission. Further, the 

language and policy behind the BRAC Act mandate that the BRAC 

procedures must be maintained as the exclusive procedures for 

closing and realigning military installations. Accordingly, 

Section 351(a) does not repeal, amend or modify the BRAC 

procedures. 

Further, the United States Court of Appeals for the First 

Circuit Court of Appeals has foreclosed the ability to challenge 

the BRAC Commission's procedural and substantive decisions in its 

Report to the President. Consequently, any challenge to the 

Commiseion's Report, either under the APA or under the Fifth 

Amendment Due Process Clause, will not be reviewed by any court 

and will be summarily dismissed. 

Accordingly, the Commission has complete and absolute 

authority to recommend the consolidation of tactical missile 

maintenance to LEAD. 
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To: . SC 1 

From: Sheila C. Cheston, General Counsel 

Re : Consolidation of Tactical Missile ~aintenance ~ission (from 
Anniston et al.) at Letterkenny Army Depot 

A. Background Facts 

1. 1991 BRAC Process 

-- DoD recommendation: DoD recommended various 
missions be realigned from Letterkenny. DoD noted that 
the losses resulting from these realignments would be 
partially offset by a concurrent action to move the 
tactical missile maintenance workload from Anniston, Red 
River, Sacramento, Tobyhanna and several other facilities 
to Letterkenny. DoD did not explicitly recommend that 
concurrent action for Commission consideration. 

-- 1991 BRAC Report does not discuss tactical missile 
work; it says only that DoD recommended the realignment 
of other missions from Letterkenny and the Commission 
agrees with those recommendations. 

-- Letterkenny claims that in DoDfs view, the movement 
of the tactical missile mission from Anniston to 
Letterkenny is part of the final 91 BRAC recommendations. 
Letterkenny cites and has provided copies of 
correspondence that suggests that DoD interprets the 
Commissionrs silence (with respect to the noted 
concurrent move of the tactical missile mission) as 
implicit approval of that move, concluding that at least 
where, as here, the Commission finds no substantial 
deviation with the DoD recommendation, the Commission 
should be deemed to have agreed with the entire 
recommendation, even those portions of it that the 
Commission did not restate. 

-- The correspondence does not discuss the facts 
that (1) DoD did not present the tactical missile 
mission move as a recommendation for Commission 
consideration; and (2) neither the President nor 
Congress appeared to have considered it. 

-- Barry Rhoades argues that DoD recommended the 
consolidation of the Tactical Missile 
Maintenance Mission (from Anniston et al.) at 
Letterkenny Army Depot, but the Commission did 
not adopt the recommendation. 
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Legislation 

-- Section 351(a) ofthe National Defense Authorization 
Act for FY 1993 (PL 102-484) : provides that if SecDef 
takes action to consolidate tactical missile maintenance 
work, SecDef shall select the depot through competitive 
procedures. 

-- Section 9252 of the Defense ~ppropriations Act for 
FY 1993: provides that notwithstanding section 351(a) or 
any other provision of law, no funds appropriated to DoD 
shall be made available to prevent or delay the transfer 
of tactical missile work to Letterkenny, and no funds 
shall be made available for depot selection competition. 

-- HR 5504-41, Sec 9062 (passed as part of the FY 1992 
and 1993 Defense Appropriation Acts, PL 102-172 (sec 
8064) and PL 102-396 (sec 9062)): provides that SecDef 
shall ensure that at least 50% of the missile mission is 
in place at Letterkenny by the time Systems Integration 
Management Activity and Depot Systems Command are 
scheduled to relocate to Rock Island (part of 91 
commission recommendations). 

-- Sec. 9062 requires the SecDef to have moved 
50% of the missile mission to Letterkenny "by the 
timen SIMA and DSC are scheduled to relocate. On 
its face, it does not appear to limit the 
relocation of SIMA and DSC (it does not say, for 
example, the missile mission shall be there 
llbeforell SIMA and SC move, or they may not move 
"untilI1 the missile mission does). It appears 
simply to impose a separate requirement on the 
SecDef to have moved 50% of the missile mission by 
a specified time. 

-- FY 93 Auth. Act Conf. Rpt. states that there 
is an amendment to the House version of section 351 
(requiring SecDef to use competitive measures if 
SecDef decides to consolidate tactical missile 
maintenance) which will require the SecDef to 
ensure that the SIMA and DSC are relocated to Rock 
Arsenal in accordance with the 1991 recommendation 
of the Commission. Letterkenny says also states 
!!not the intention of the conferees to impede the 
realignment of SIMA and HGDESCOM, but to ensureu 
missile mission consolidated at Letterkenny. 
(cite?) 
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-- [Check legislative history.] 

-- However, in a letter dated March 23, 1992 to 
Rep. Shuster (Ref. Doc. 1, Letterkenny 
presentation), U.S. Army General Jimmy D. Ross 
writes: SIMA and DSC nwill not move until 50% of 
the joint service missile mission is at Letterkenny 
as required by Pubic Law 102-172." [Check whether 
official DoD legal view.] 

-- 2905(d) BRAC Act: SecDef may close/realign without 
regard to any provision restricting use of funds for 
closure/realignment in any appropriations or 
authorization bill or 10 USC 2662 or 2687. 

-- 2909 BRAC Act: I1except as provided in subsection 
(c) , . . . this part shall be the exclusive authority for 
selecting for closure or realignment or for carrying out 
any closure or realignment of a military installation 
inside the U.S.Ig (Subsection (c) refers to PL 100-526, 
and 10 USC 2687 (threshold) . ) 

-- Check whether this is below threshold. 

3. Court Decision 

-- D.Ct (ND AL 12/92) found that the two provisions 
(sections 351(a) and 9252) were not in conflict; simply 
that section 9252 precluded implementing section 351(a) 
during FY 93. 

-- Court enjoined DoD from transferring tactical 
missile mission from Anniston to Letterkenny unless and 
until it followed the competitive procedures required by 
section 351 (a) . 
-- neither party contended that the move was governed 
by BRAC. 

4 .  1993 BRAC 

-- Secretary recommends realign Letterkenny Army Depot, 
revising somewhat the 91 recommendations. Secretary 
notes that the missile maintenance workload will not 
consolidate at Letterkenny as originally planned. 

-- Commission added Red River Army Depot, Anniston Army 
Depot, and Tobyhanna Army Depot to list of possible 
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closures/ realignments. 

7. Rhoades argument: 

-- The Commission can recommend consolidation of the 
missile maintenance work at Letterkenny; neither the 
court's injunction nor section 351(a) prevent it. 

-- BRAC is the exclusive procedure for 
closure/realignment; section 351 doesn't change it. 

-- Check whether the missile mission is below 
threshold? 

-- County of Seneca v. Cheney, 806 F. Supp. 387 
(WDNY 1992), vacated County of Seneca v. Cheney, 
No. 92-6296 (2d Cir. 3.19193). 

-- Section 351 and 9252 are examples of the 
congressional squabbles and stalemating that BRAC was 
intended to remedy. [It is also counter to congressional 
intent to permit congressional/political piecemeal 
changes to BRAC decisions.] 

-- On its face, section 351 does not apply to the 
Commission or the BRAC process. Provides that Itif 
Secretary takes action to consolidate . . . the Secretary 
shall select the depot . . . through the use of the 
competitive process." And, section 351 did not amend or 
repeal exclusivity of BRAC Act. 

-- [Presumes selection by Secretary; but 
Secretary does implement BRAC closures/ 
realignments.] 

-- Court's injunction does not apply to the Commission 
or actions pursuant to BRAC process -- Commission not a 
party; commission not named in injunction; scope of 
injunction limited: 

-- Order enjoins "the proposed consolidation . . 
. under the direction of the defendants . . . . 
(the court addresses only such subject matter which 
is before this court) . . . . The defendants are 
en joined from transferring any portion of the 
tactical missile maintenance work or facilities . . 
at ~nniston Army Depot to Letterkenny Army Depot . 
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. . for the purpose of consolidating . . . unless 
and until competitive procedures . . . . It is not 
intended to enjoin any action except that which 
must be in compliance with the provisions of said 
section 351(a) ." 
-- [But, DoD is enjoined from transferring (only 
at own directive?) and DoD must implement BRAC 
closure. Could conclude move not enjoined if 
pursuant to BRAC, decision no longer valid, law 
changed, or seek clarification of order.] 

-- in general, last law in time can supersede 
especially if express. 
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AMERICAN FEDERATION O F  COVERNMEN'I' ) 
EMPLOYEES, LOCAL 1 9 4 5 ,  P A T R I C I A  S .  ) 
WHITE A N D  DARRELI, D. DEMPSEY, 1 

1 
P l a i n t i f f s ,  1 

1 
VS . 1 C R S E  N O .  C V - ~ ~ - P T - ~ ~ ! I ~ - E  

RICHARD CHENEY I N  H I S  OFFICIAL 
) 
1 

CAPACITY AS SECRETARY OF D E F E N S E  ) 
a n d  MICHAEL P .  W .  STONE I N  111s 
OFFICIAL C A P A C I T Y  A S  SECRETARY 

1 
1 

O F  THE ARMY 1 

Defendants. 
1 
1 

PETITION TO DESICXXATE 'ME DEFENSE 
BASE CMS -- UriE A -R3A1iIGNHELN'I: COMMISSION 

&S-A &ARE_ I)EFENDmll  AND .PQK O T V R  ~ I J T E F  

COME NOW, t h e  P l a i r l t i  f l ' ~ ,  a n d  pet i t - i o r ~  t.his Iiorlorublo Court t.o 

designate the Defense  Base Closure dncl 11ealiyr~rnt:r~t  ( : o r n m t s . q i o n  

g rounds  therefore states as  f o l l o w s :  

1. B y  l a w  BRAC i a  a n  a g e n t  of t h e  Secre t -ar -  of  U e f c n : j e ,  

Secretary of the Army and Department  of C e f e n s e .  

2 .  Byproceedirigwiththorealignmentofn~is.qilc~rr~~~i~it~ri~~ri~e 

w o r k  from t h e  A r m i s t o n  Arrny D e p o t  ( "ANAT)" ) , t.o L e t  t e r - k e n n y  Army 

Depot ( "LEAD"), BRAC is at-t-empt-i n q  t.o evade  a f i n a l  order of t .hi  c 

Court issued on or a b o u t  December 21, 1332 ,  which w a c  n o t  appealed 

by any p a r t y  d e f e n d a n t  t o  t h e  above s t y l e d  action, arid t h e  

requirements of 5 351(a) of t h e  National [lefense Authorization A c t  

fo r  F i s c a l  Year 1 9 9 3  ( "Authorization A c t " ) .  (See BRAC Repor t  f o r  

1 9 9 3  a t t a c h e d  as E x h i b i t  " A "  h e r e t o . )  
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3 .  S a i d  i i n a l  o r d e r  ( a t t a c h e d  as  Exhibit "U" h e r c t . 0 )  s t a t e s  

i.n p e r t - i n e n t  p a r t  a s  fo11owst  

The  p r o p o s e d  c o n s o l i d a t i o n  of t h e  tactical 
m i s s i l e  m a i n t e n a n c e  w o r k  u n d e r  t.he d i r e c t  i o n  
o f  t h e  d e f e n d a n t s  i n s o f a r  nu i t  relates t o  a 
t r a n s f e r  of a n y  such  m i ~ s i o n  f rom A n n i ~ t o n  
Army D e p o t . .  , i s  6ubjec: t  t o  a l l  t .he p r o v i s i o n 8  
of 3 5 1 ( a )  of t h e  Natjarlal D e f e n s e  
A u t h o r i - z a t i o n  Act f o r  Fiscal Yedr 1 9 9 3  . . .  

T h e  d e f e n d a n t s  and their A q e r 1 t . G  a n d  e m p l o y e e s  
a r e  e n j o i n e d  f rom t r a n s f e r r i n g  any p o r t i o n  of 
the t a c t i c a l  missile m a i n t e n a n c e  work o r  
f a c i l  it ies, and jobs and e q u j  pnlerlt r e l a t e d  
t h e r e t o ,  loca ted  a t  A n n i s t o n  Prmy Ilc?pot, 1.0 
L e t t e r k e n n y  Army Depot  o r  any  o t h e r  d e p o t ,  
base o r  Eaci 1 i t y  for the purpose of 
c o n s o l i d a t i n g  s a i d  t a c t i c a l  miss i.1 e 
m a i n t e n a n c e  work of  t h e  1)epa.rtmcnt of t h e  
Army, u n l e s s  a n d  u n t i l  c o m p e t i t i v e  procedures 
as p r o v i d e d  for i n  s a i d  3 5 1 ( a )  a r e  
i m p l e m e n t e d  a n d  select ior l  made a n d  action 
t a k e n  a c c o r d i n g l y .  (emphasis a d d e d ) .  

4 .  Any r e a l i g n m e n t  of m i s s i l e  ma in tnnar lce  w o r k  fro111 ANAD t-o 

YI 
1,EAD w i t h o u t  i m p l e m e n t a t - i o n  of curnpeti.tivl:? b i d d i n g  procedi~reu , as  

p r o p o s e d  i n  the RRAC-1993 H c p o r t ,  would v j  o l a t o  t.h i fi  court'^ order  

and 5 3 5 1 ( a )  of the A u t - h o r i z a t i o n  Act.. 

5 ,  Tho Depar tment  of D e f e n s e  had t t o p p c d  s a i d  r-ca 1 iyrunerit. 

f rom ANAD t o  LEAD p u r s u a n t  to t h e  C o u r t ' s  order. 

WHEREFORE, PREMISES CONSTDEl<r.D, P l a i  r l t  i f fr; rocpest. t . h j . 3  <:ou rt. 

t o  e n t e r  a n  o r d e r  d e s i g n a t i n g  BRAC as a p a r t y  d e f e n d a n t  i n  the 

a b o v e  r e f e r e n c e d  a c t i o n ,  t o  reissue ii:s o r d e r  e n j o j n i n g  t h e  

d e f e n d a n t s ,  i n c l u d i n g  BRAC, f rom p r o c e e d j . n g  w i t h  t h e  r e a l i g n m e n t  

f rom ANm t o  LEAD w i t h o u t  t h e  imp1ementa t i c )n  of compet i Live  b i d d i n g  

p r o c e d u r e s  as r e q u i - r e d  by S 35L(;1) uf the A u t h o r i z a t . i o r l  Act, t o  

expedite any r u l i n g  o n  t h i s  pet:i I-ion, a r ~ d  t o  t a x  cost3 o f  t h i c  
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QW 
proceeding against s a i d  d e f e n d n n t . 8 .  

___--- 
- -- 

C h a r  Lio D. ~dal drey 

-- - -- 
G r a h d m  I, .  S -sson,  

Attorneys f o r  P l  a i r l L i  f f ,  Amcr ican 
Federat ion  o f  Government E m p l  oycea 

QF COUN>-& : 
GORHAM & WALDREP, P . C .  
2101 S i x t h  Avenue  North 
Suite 7 0 0  
Birmingham, Alabama 3 5 2 0 3  
( 2 0 5 )  2 5 4 - 3 2 1 6  

I hereby c e r t i f y  that a true arid c o r r e c t  copy of t h e  above and 
fo rego ing  has been se rved  upon the following, by p l a c i n g  same i n  
the United t a t e s  Mail, properly '~ddressed and postage prepaid, 
this t h e  _1_8 day of July, 1 9 9 3 .  

Jennifer R. R i v e r a  
David  J. Anderson  
Vincent M. Garvey 
Susan L. Korytkowski 
Pamela Moreau 
Gregory D. Page 
U n i t e d  s tates  Department of Justice 
Civil Dewision - Room 1042 
901 E. St ree t  N.W. 
W a s h i n q t o n ,  D.C. 2 0 5 3 0  
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IB 'DIE UNITED STATES 1)LSTRICT CY)UK'l? 
FOR TBP: NORImEHH DIti'l'RlCT OF ALABAHA, 

EASTERN DTVISION 

Plaintif fu ,  

vs . I 
) CASE RO. ~ ~ 9 2 - P T - 2 4 5 3 4  

RlCllARD IN O F P l C m  
W A C 1 T Y  AS SECRETMY QF 
DEFENSE and MICFIAM; P .  W. 

) 
1 

5WUZB LN H I 6  0fFICIA.L Wxlm) 
AS SECRETMY OF THE ARXYIa 1 

Deflenda~t:s . 1 
1 

BRIEF IN SUPPORT 
OP YJzATNTTPPrS PETITIQN TO DESTGNATE 

'FnE: DKPKNSE W K  CWSW7.B AND 
IUZALIGNNENT COMKTSSION AS A PA.RTY DEPF2lDJWT 

-Prnr);Y 

L i ! u u x m _ o m ; 5  
011 or about Oct-ober 20, 1 9 9 2 ,  ths r ' l a i n t i f  f s , The Amr:~rFcan 

Federat i o n  of Govermoent Empl oyeefi , Lc)caJ. 194 5 ( 'AFGJ.: " ) , ucld 

P a t r i c i a  S. White, filed t h o i r  complaint a g a i n s t  t_he akmve non~ed 

Defendant,@ in t h e  United States D i - s l r i c L  C o u r t  ror  the Not - t l l c~~n  
/ 

District of ~ l a b n r a a  aeekjng injunctive r0ll0f from the Rnay'f3 

propoeed movement or t r a n n f e r  o t mi.8~F' lo  mntntonance work f r n m  

A m i s t o n  Army Depot, ( "ANAD' ) , to rlott~xk.snny Army Dopot ( "J,II .AII" ) . 
This Honorable C o u r t  heard the above stat..od cauao at a bench trinl- 

on December 15, 1992. 

On D e c e m b e r .  21, 1992, thin C o u r t  antored a final j~ldprrlnr. 

which en jo ined  the above named Defendants, t h o i r  agento and 

employees, from tran~ferring any por t  ion o f  the tactlcal m i s s i l o  



main tenance  work or  f aci l i t . ics ,  anti r ~ l  atcd Jobu n ~ l d  a q u i y ~ r r c n t  , 
located at Annlerton Amy Depot t o  Let terk{?nny Army Depot or any 

other depot, bane or f acl l i t y  for  consol idat  i o n  pllrposes unloan and 

u n t i l  compe t i t i ve  proceduras as pmvj-dsd for in s e c t t o n  351 ( a )  of 

the Nat iona l  Defense A u t h o r i z a t i o n  A c t  for F i s c a l  Yoax 1993 aro 

implernsntcd and s e l e c t i o n  m a d e  nnd a c t i o n  t t ~ k e n  accordingly. u n f i  
;JudomenC, at pp. 1-2. 

~ s c - o n t l y ,  the Secratnry of Duf enne i s ~ : u s d  h i e  rocomendot j ona 

on bast: closursa and =alignment8 to the Cefenae Raao Cloaure and 

Realigmenra Camxnl as  Lon ( "DRAC Currunitsolonu ) . Tho BRAC Cornmiss ion 

subnequently jusuftd i t s  rwport t o  the Prceiderrt rocommanding 

realignment of m i  B R  i lo work from Anni~ton Army Mpot to f a t t e r k c n n y  

Army Vopot without l m p l  em en tat lor^ of t h e  competftive b.i.ddi ng 

pracedure~ rep-lred under Section 351(8) o f  t;he Authorizatl.on A c t .  

The Pree ident  subn~ittod hlc report  t o  Congrus~ on J u l y  1 3 ,  1993. 

On OL- about Ju1.y 2 I ,  1993, tho P l  n i r l t f  f f a  f l.l.ed t l inir  yetition 

to desi gnnte t h o  BRAC Comrniaoion a s  a party d o f e n d ~ n t  a d  f o r  o thor  

re1 i.sf . 
B B G Q U r n  

/ I .  POK5UANT TO FEDERAL W L R  OF CIVU; PRWEDDHB ~5(d), 
THE DEPENSE BASE CLOSUKB M D  RlUrLIGNMEHT CVECMSSlUbl 
FALLS UNDER !MiE SCOPE OF T'BTS 
KNJOINIXG TtLe 'JWWGFER OF !PA PPrnqs ZCAL Ed16STpcE: omER 
-CE WORII: BT AENIGmnil ARMY DLSPOT UNLESS SUCH 
TRBNSPER COMPLIES HITS SECTIUX 351 OF 'THE NATIOUIU, 
DEFENSE AIJTHORLZATION ACT FOR Z'I8CA.L YfGkR 1993. 

Federal Rulo of C i v i l  Procedure 65(ct) provide0 a8 followar 

Bvary order granting on injunction and evory ro s t r a in fng  
order s h a l l  e e t  f o r t h  t h e  reasona for i t a  i o o u a n c e ;  shall 
be specific in cermtr; a h n l l  describe in rcaoonablo 
detail, and not by reference to t h t  camplaint or other  



documant, the  act or a c t s  8ought to be restrained; and 1s 
binding only upon Lhc parties to i.he act ion,  t h e i r  
officers, agentn ,  servants ,  employees, and at tornoye,  a 
UJQJ tho60 p 9 ~ ; p m  1 1  n i y c  c ~ ~ ~ c t ' x t  Qr p a ~ ~ i . m t & n  
wit;..l.r. thm vbct r ~ ~ v ~  o . ~ b f % l - n U ~ A  khc or . (Emphasis added) .  

clar;__h4! 
geruona l  6~x;vic;u ef;h!Xk&& 

One of tho purposee of R u I ~  65(d) i n  to prevent a defendant 

under dn in jur lc t ion f rorrt null t lfyi ng the 1-n:)unct;ion by carrying o u t  

prohibl  t ed  acts  through " a l d n r u  and n h o ~ ~ t o r t l "  evcn though the 

aideze  and a h t t o r n  woto not pa r t i e s  tu The v r L y l n e l  procmding.  

Beq-ear C o .  v. N . L L R - A ,  6 5  8. Ct. 470  ( 1 9 4 5 ) .  Whether or 

not a non-party m a y  be bound by the tcrma ( o f  an injunction depends 

o n  the facts of each oaae. mitton et E'~=V,CB~ZW~Y~ 

l j m ,  592 F.2d 126 ( 2 d .  Cir. 1971))~ .Cw-A~c~mJcif~ ~ U P r p a  

YJ 6af-2'-QQQP~ COED,, 362 F.Zd 317 (8th Cir. 1966). 

A. TKG BRAC C O ~ ~ ~ G X O N  R E C E ~ V E D  A C ~ ~  NOTICIS civ THIS 
COURT'S oBDI(IR B N J 0 I . H ~  YiiE 'l!fWSl%R OF TXTLCAL 
mssrLE ) Z ~ I ~ W C E ;  WORK AT A~~UNISTON AHHY DEPOT 
UHIIBSS SUCH TRANSFER CONPLLBS I.Pl¶!H SECTION 351 OF 
THE K R T I O W  DEPElVSI3 AU'1'EIORIEAIC~ON ACT FOR FISCAL 
PXAR 1993- 

Knowledge or n o t i c e  by u nun-party of an injunction may bo 

establ lef led by clrcumstantinl evidence. lwl v ,  J&llted StaL~a, 3 3 

rr.2d 4 0 9  (8th C F r .  1929). Moreover, it id no t  necessary that n 

non-party he served w i t h  an ac tua l  copy oC the i n j u n c t i o n ,  as l o ~ ~ g  
/ 

a6 t h e y  appear to havo had act.11ol n o t i c e .  &UL, 3 3  F. 2d at 430-31; 

oee 61,s~ vulfton-u, 592 P. 2d at: 129. 

I n  the Fnetant cane, nn article la t h o  'Publ ic  Opinion" -. 
(a t tached hereto BR E x h i b i t  "A')  dated I~hur8di~y , '  April 2 2 ,  1993, 

sets out the t e k t  of Congreosman Bud Ghust;crls r e s t b o n y  bef orre the 

BRAC Commission regarding the Lott~rkenny Army Depot. I n  hit3 



t e s t i r o o n y  k x f o r ~  t h o  C o r n i n i s d o n ,  Conqresunlan S l l u ~ t a r  ~ x F ) T - c ~ ~ L J ~ ~  

reierrod to t ) \ i a  Court'o ordcr on jo in ing  t lle t.r:tl~~sfer o f  r t l i f i ~ i J ~ 3  

lr~airltenarlce work to Lett-.arkenrly. . i ' ~ ~ h l l r :  O p l  n i  onw, Apr Li 22,  199 3 ,  

at 6(h). Boasd on t h e  case  l a w ,  the HPAC Cormtti8.ton rcceFvcd 

actual notice of this Couft'~ afder enjoining the transfer of tiny 

m i o c r i l o  m a i n t e n a n c e  work from Annl .s ton A r m y  Depot., un1 eso such  

tzanrrfer complied with Ssctl .on 351 o f  the A~kti lart  z a t l o n  ' A c t ,  

t h rough  Congreooman S t u a t s r  ' 8 t oo t imony  in f ron t  of t b  C o n m i  scion. 

B, TJm pRlK CQMMPGS10N LS LN ICTIVE WNL%LCl' OR 
P ~ T I C C I P ~ I O N  WITH TBE; 6ECWPARY OP DEFENSE AND TILE 
S B C R F r n Y  OF m m. 

I n  add1.tion to  it^ knowlodge of thie Court'c i n j u n c t i o n ,  tho 

BRAC Comi~siorr  a lso  acted i n  corlcort or par:t iciyatl .on w i t h  t l ~ o  

Secretary of Defense and the  Secretary of 1:hc Army In that tho ~ l i h C  

Commissian hna ajdeci and dbetted the Eecr l~tory  of Defencu and the 

Secretary o f  xhc? nrruy in prcpaiiny orld r t t e n t p t i n g  to ovado t h i n  

court ' 8  fn junc t ion .  Therefort:, t1rc.1 BRAC C~s~mnis s ion  f a l l u  under tho 

soope of Rule 65(d). 

- p a r t i c i p a t i - o n  with n party u n d e r  urr i n j u r ~ c  t i a n ,  c o u r t o  ~ I C I V C  11 ta t r x i  

that the ' ac t ive  concert. or pat- t ic ipat ior i"  provioion of Rule b S ( d )  

io analogous to the concept of prI.vii-y. Bwel-ya C_Q, v .  s c f ~ t ~ u ,  
# 

230 F. Gupp. 641 ( E . D .  Mich. 1964), guotl-ng u t ; w r , ~ ) ,  V ,  

m, 65 S .  Ct. 4 7 8  (1945): .G(w& &&z vL-'l'h-'aix, 1.70 k'. 

3upp. 691 ( N . D .  P11. 1959). Moroove.r, t h e c o n c e p t o f  p r i v i t y u n d c x  - .  

Rule 65(d) hao baen defirlod as "such an Icient.1 f i c a t i o n  of Lntc re s  t 

of one person with a n o t l ~ o r  acs to ;tepreoe;nt tho same l ega l  r i g h t . '  



gg ter ; f i~o  v ,  T ~ L I ~ ,  ~ J L  435 1.'. Supp. 9 3 8  (W.D. c l k l a .  1975). 

A showing that a non-party is in t9ct ive COnCort Or p a r t i c i p n ~ i o r l  

with a defendant under an i n j u n c t i o n  requires proof that tha non- 

party either aided and abetted the deft:ndanto in evading  tho 

in junc t i -on  PE; waa identlf l o d  1.n intereat wi th  t h m .  9-6 J,,Jiama9cL 

--, 601 F. Sapp. 1463 ( S . D . N . Y .  1985)j YQQ wc;h v. 

u ~ f &  S~gtgg i ,  239 $7.26  134 ( 1 ~ t  Cir. 1956). C o u r t a  havo furthor 

held t h a t  w h e r e  a non-par ty  16 in a c t i v e  troncert or pac l fo l . pa t ion  

w i t h  a par ty  undor a n  i n j u n c t l u r l ,  and the porty under the 

injunction seoke to evade the inj11nct:ion through tho a c t i v i t i e o  of 

the non-party, then the non-party in brc~~ght ;  wi thFn the acopc of 

the L r l j u n c t i o n .  ~ a ! - - ~ & r . d 1 ~ - f i _ L b r 6 f : . 1 1 1 ; k d ~  Motor, 200 O.3.d 

234 (30th Cir. 1953). I 

Tho Defnnee B a n e  C l o f l u s  and Koaligmnont Act of 1990, i ( Q f A C ) r  

s e t s  out the re~ponaibiLitiee and powera of tho Secxc-!Lory of 

Defense and the BRAC Commiaaion. Pub. L. No. 101-510, ES 2 9 0 1  

et, t30q-, 1 0 4  S t - a t .  1808, (codifieci at 10 C1.S.C. 6 2687, note (6upp. 

1 9 9 3 )  ) . BRAC requireo the Secretary of Do fonno to provide C o n g r c o ~  

and the ARAC Cornrnl.esion w i t h  a o i x  ( 6  ) yoar "force s t r u c t u r e  plan' 

whiah cxitfqtzes n a t i o n a l  necurity threeto and tho force r;tructtlre 

t h a t  IR neces~ary to m e a t  such t h roh ta .  a. a t  S 2903(a)(l)-(3), 

104 6ta t .  1810 ( 1 9 9 0 ) .  The Secretary ie tllso required t.o duvelap 

cr i te r ia  to use in i d e n t 1 f y i . n ~  bac~ce for: c l o ~ u r e  or r r ! a l iynmen t .  - - -  
Finally, based on t h e  force otructrme p lan  and cr i ter ia ,  tho 

Secretary must recommend base closures eznd realignment8 td tho B R ~ C  

Cormniaaiun. La, at § 2903(c)(l), 104 61.at. 1811. 



Next, tho RRAC Corn1111 BG 1 on rcvi cwa tho Secretary's 

reconunendatione , holda p u b l i c  f r e n r i n g ~  , and prepnrcc a report f o r  

t h e  Preoident c o n t a i n i n g  i C 6  auseaemsnt of the Gecretary's 

recormncndations a l o n g  w i t h  f t-u own rccosrmendat i onn . I;ds ot. $ 

2 9 0 3 ( d ) ( 1 ) - ( 2 ) ( A ) ,  104 Stat. 1011. BRAC only  allow the, DRAC 

Ccmuuiefi t o n  to change t h e  S e c c ~ t A r y '  s recor~u~endntiorla if they 

"deviate oubatantinlly" f r o m  the force e txr rc ture  plan mrld c r i i t . c x  i.a . 

L L  at S 2903 (d) ( 2 )  (N) , 104 Stat. 1811-12. Mul'euver, in i t s  repor t  

to t h e  President, t he  BRnC Commisoion must .  o~pla ir l  why it nndc any 

changes to the Secretary's roaommendations. l;d at S 2903(6)(3), 

104 Stat. 1812. 

  he  BRA^ procena o u t ]  ined above dunon~tratas t h e  cloac, if not 

identical, jntercAet  of the Secretary of  Defunse and the D I ~ C  

Cornireion. B o t h  the Secretary and tho Ct~mmiseion work townrd t:he 

same goal of detemlning base cloeuroe and realignments. T h i ~  

identification of nt .eres  ts between the Eearotary uf Dofenao and 

the URAC C o m i o s i n n  evldencec the  fact; thrlt tha two e n t i t i . 0 ~  are j n  

privity w i t h  each o the r .  Muroover, tho i eouanvc  of tho Socrstury 

of Defensors rsconunendationa to tho BRA(: Commieaion and tho DRAC 

, C m i s a  i o n  ' B eubsoquant recolamendation t h a t  the Atmioton Axmy 

Depot w i t h o u t  any mention of k h s  compe;:_Ftivn bidding procodurso 

b .  . required by the huthori % a t i o n  A c t ,  vl.01 a m 8  t h i s  c o u r t  ' e  ordor 

e n j o l n i r ~ g  any transfer of the mlclai le  malntonance'work at hnnierton 

Army Depot unleoa such oompctitivo btddin.g procedure8 are followed. 

These acti.one on the par t  of tho Secretary of Defon8,e and the 



BRAC Conmti ssion demnm t r u t t .  that the BRAC C r m o i ~ s i o n  I s nLd i n g  crrld 

bhetting tho Secretary of 13ufenoc and if% violating th is  cot lr t . '~  

in junction. Fur ther -n to re ,  t h o  Geeretary o f  Dofen80 i H ualng I h f !  

B-C C o n m i n r s i o r ~  as a dovice to evade t h l s  c:ouzt's i n j u n c t i o n ,  anci 

theroforo, the BHAC Cornmleaiou uhould f a l l  under tho Bcope of C h i  H 

courtJe injunctfon- The above s.t;ated fact8 ahow that tho DRAC 

Cornmiasion i s  in "act ive  concert or participationn w i t h  the 

Secretary of Defonso in t h a t  Lhcy are idant if iud in Jnteceot and/or 

t h a t  the BRAC Commie~Lon has aidad ~ r l d  almtted the Secretary o f  

Defense. 8inco the Pres ident  haa aLrc!ady approved the DRAC 

CommLseion's s e c o m n d a t l o n s  , it in impracive that thi s cour t  

c l a r i f y  ltn injunctlon to m d k e  i t  clear t h t r t  tho nrinc C o ~ u ~ a i c r s i o ~  io 

inc luded w i t h i n  t h e  ocope of tho  i n j u n c t l o n .  

C. IN 'lII18 AtTERNATTVIS, %WE B W  ~OMMISGIOH SE1nUT.D BE 
SUBJECT TO ' M I 8  COWRIP'S INJUIEICTLON IN UKLJEK TO 
PRDTECI' THIS COURT'G ABILITY TY) R m E R  A l3lRT)lNG 
mm* 

rn ~ ~ v . l u & ,  4 7 2  F . 2 d  261 (5th Cir. 1 9 7 2 ) ,  tho  

. F i f t h  C i r c u l t  h e l d  that a non-par ty  who violatetd a cour:.-r: n r d v r  

c e e t r i c t i n g  acc:os~4 t o  a hjgh achool  cainpus, urrd w h o  d i d  not have 

urly rc1a t ionsh i .p  to t k 1 f . r  p a r t y  undor t h e  ocdur ,  could be ho ld  to be 
I 

bound by tho ordor.  The court further held t h a t  Ru lc 65(d) d 0 ~ 8  

n o t  restrict the inharent power of c u u t s  to protect: t h e i r  ability 

to render binding judgnients. u, 4 7 4  p , 2 d  at 2 6 7 t  a ~ c :  a l ~ g  - 
-.a, 592 F . 2 d  at 129. The court reasoned tha? Rule 6S(d) "was 

j-ntended to enlbody rath0.r t h a n  to 1 S m l t '  t he  courts'  common law 

powers. u, 4 7 4  F . 2 d  at 2 6 7 .  

Moreover, the k i f t h  Circuit i n  dlatlnguished t h o ~ c  caeca 



i n  which the a c t f v i t i e e  of n n o n - p m t y ,  a l though harmful tu t h r  

Plaintiff's in toros t ,  would not: dleturb t h e  a d j u d i c a t i o n  o f  ~ i g h k ~  

and obl3.qations b e t w e e n  the u r j  (blncll pl n i n t i f f  and do fendant. u.. 
at 2 6 5  citing NatVL, uUy.-Pi :&-wfa,  291 U . S ,  631. 

(1934)j &&mnia..w-yd s t a r  4 2  P.2d 032 (2d  C i r .  1 9 3 0 ) .  

I n  p a r t i c u l a r ,  the c o u r t  noted  t h a t  in ca15en euch aer thooe  cited 

above, the activities of a n o n - p r t y  would not; upaett o r  in ter fere  

w i t h  t he  defsndimtf s duty to r e f r a i n  from r?ngetyi~~y i n  t.he crl joi  ned  

ac-civity, nor would uuah activities upsel. or interfere with tho 

plaintiffa' righta under the injunction. m, 4 7 2  P . 2 d  n t  2 6 5 .  

~ o w e v ~ r ,  tho  c o u r t  held that i n  the cnso before it, the ac t lv l t i eu  

of the non-par ty  " t h e a t - e n e d  b a t h  the plaintitfr6 r i g h t  Rnd t h o  

clef endant ' 6 duty"  ur~der the court ' 6 provi32uo ordor . ItL 

Likewise, i n  the p r e e f s n t  case the a o t i v i t i e a  of the R W  

C o m i s ~ i o n  i n recqa~rierlding r o n l i g r m e r ~ t  of tho n ~ i s e  i le work at 

Anniston Vrxuy Depot, interfere w i t h  and upclot AFGEis rights under 

t h l s  court's oxder cnju lnLr lg  such  allgrunent u ~ l l s s e  compotitiva 

bidding procadu.reu a r e  f ol lowrd.  F u r t h e r ,  t h e  BRAC C o m i ~ u i o n ~  o 

not iv i t ie 's  in recomrnendLng realignment of the m i o r s i l c  work at 

$ m i s t o n  hrmy Depot i n t e r fe re  wIth ~ r l d  u l j s e t  tho Becretazy of t h e  

Axmy'a and tho Secretary of Defcnse'e duty u n d e r  t h i n  courtfa o r d r ? ~  

t o  r e f r a i n  from transferring any mias Lle rr~aintennnce work at 

Anrliaton Army Depot u n l o s ~  cmpet. i t ive bidding procedurros are 

followed. Therefore, bacod on t h e  caut: law, thw BRAC Cormttf onion 

should f a l l  under tho scope of this c o u r t ' f 3  previous injunction. 



I ZW. BKAC COMMISSION IS AN WENT OP THE 
DEPAKT~NIL '  UP DEFENSE AM, mm IIEPARTHEN'J! OF 
TFIJT: ARMY. 

The Defenaa B a s e  C l  ot3ure t ~ r ~ d  Heal ignment C o m n t i a s i o r i  i s  

statutorJly authorized under P u b .  11, No. 101 - 510, S S  2901. ,  a 
geq.,  104 Stat. Lf308, (codified at 110 U . S . C .  S 26137, rloto (Supp.  

1 9 9 3 )  ) . Ctjo otatod purpone of BRAC i s  "to prnvj.de e fair procens 

that w j  11 rewult: in t h e  t inoly closlllre arid ruerl.ignment of rnL1J tary 

i n o t a l l a t i o n s  ine jdc  the United 6taCes. " ld. at 2901(b). 

commander in chief  of tho  Anned Pgfces, t h e  Presidenr La auttrorlzed - 
u n d e r  the aforementiormd statuto to a p p ~ f n r  member8 to the BRAC 

Comleslorr. ;rd. at S 2 3 0 2 ( a ) .  Undor :;action 2902(c)(2), the 

president nust c o n s u l t  w i t h  the Speaker of  the Uouse of 

Repreoentatives, the mn jority leader of t h e  Senate,  the mlnori ty 

leader of t h e  House of Hepxeoontatives, dnld the m i n o r i t y  lcador of 

tho Senate in a p p o i n t i n g  membore. 'l'he P.resicfent a3 o o  designates 

tha Chainnan at t h e  Comujssion. &J. at § :!902 (c) ( 3 ) .  Thio  e t a t u t a  

f u r t h e r  directs the BRAC Commission to moot only  durinq the 

calendax years 1991., 3 9 9 3  and 1 9 9 5 .  2.4. at S 2 9 0 2 ( e ) .  Excopt. when 

a DRAC mseti.ng involves the d j . 8 c u ~ s l o n  of clasoified information, 

,it ie mandated that all. meetingo be open to the public. u. at fj 
2 9 0 2 ( e ) ( 2 ) ( A ) .  

AB a general. rulo,  on agency . is  8 l'iduciary r e l e t i o n n l i i p  Ly 

w h i c h  a p a t y  confider; to a n o t h e ~ '  tho masluycnlent of aooc buoineea - - 
to be t r aneoc ted  i n  the f o m r ' e  name o r  on h i e  account, m d  by 

which such other asnurues to do the hu~iness and,render an account 

of it, 3 Am.Jur.2d c y  S 1, n_t-:, In an egcncy 



relat.i.onr;h.ip, the part-y for whom ariothctr a c t s  and from wholn ha 

derives authority to a a t  is known orld reEwr.~red to a s  a " p r i n c i p ~ l " ,  

while the one who a c t s  for: and repreeeinto the principal. end 

ocquFros h i s  authority from such  p r  Lnci.pal io known and rotorred to 

aa an "agent. " u. The a p c u t  i t 3  n 8 u b ~ t i t ~ u t c  or deputy appointed 

by t h e  p r i n c i p a l  with powr:r to do ccr-tain things which tho 

p r i n c i p a l  may or can do. . Punsudn t  to the grant of authority 

hveeted in him by the principal, tfke agent Fe a reprcaentotive of 

the p r i n c i p a l  and acto for, in thc place of, and Instead of, the 

principal. . If the60 b a e i c  tenet;# of rtgenoy l a w  nre applied to \ 

the CODC at bar, then the BRAC Commlsslon 1s  an tlqenr. of tho 

Department of k f e n ~ e .  

Under S e c t i o n  2901, . w p p . ,  of thQ B t a t r l t l a  t h a t  8 c t v  up tho 

BRAC C o r n r n i ~ ~ i w n ,  the vary purpose fox es tabl.l.nhi ng the DnAC 

commiesion w a s  to n o t  up an indcpcnder~t c:omaFssior\ to t n R u r e  t h a t  
----- - - - - 

the procetlt; of closing and r e a l l g n i n g  military Lnetallationr: within 

the  LJhfted Stales would'bc f a i r ,  non-par t ioen  and opon to pub1 1 c 

sarutirly.  Thc?~:eforo, BKAC can n t  leaat .  bc c h a r a c t e r i z e d  an ar1 

independent. c o n t r a c t o r  and aJ.80 an agent o f  tho Dopartmont of 

Dofenso. Arguably, while nut; 63.1 agentn are independent 

contractors ,  all independent cuiltractorl; arc a q c n t s . '  Even if a 

principal and agont contract t u  ceit i ibl iah the agent an on 

1.ndeponden-t: contractor, t h a t  charac te r i za t ion  cont;ainod in tho " -  

contraat alone  i e riot controlling ~ T I  t h e ~  quee t i on  of agonay. S$~Q 



1 ,  I , '  
u012 

I 
~n g n r  mrfxrl, a frrunchib;or and  f ranchiel=+e contractc,d to uet up 

the franchisee as an independent oori t raator .  _NQ,KLbm, 5 4 2  F.2d at 

1 3 3 9 - 4 1 .  The c o u r t  s t a t e d  "if tho sursourlding f ~ c t ~  evidonc~ a r I  

agency r e l a t i onsh ip ,  however, artfully d i s g u i s e d ,  part RR cannut .  

negate I t s  oxi~tence by reprctrerlting t h a t  it is something othor 

than an agcricy relationship. f i .  a t  134.3, n. 7 .  In n s n c n s l n g  

whether an indi.vldual o c c u p i e s  the stotl~s of an  n ~ a r ~ t ,  j 1 .  j~ 

nece~eary to r e v i e w  t h e  facts artd circwnstancrtt~ eurroundjng t h a t  

individual  'a  act iv l t j  es tu da term1 Id whether the purportad 

principal .. exerts the requleite .- contrdiiovex the  lndlvfdunl  oo nu to 
- I 

create a n  agency r e l a t i o n e h l p .  Ld. at 1336 quoting fietrta 

Go, v. Gleno F a l l 6  S n _ n m c ~  CQ,, 453 P . 2 d  6 8 7  ( 5 t h  Cir. 1972). I n  

wthar5 ,  tho cok=t quotrod mauLg.f ~ r e ~ k  ~. -4&eva%~ 

!2a&%nyr 198 U . S .  4 2 4  (1905), wherqin 'it wau e8t~blFnhed i- l lat 

characterizat- ion of a rs lot ionsh5p is qot  he contrulling factor, 

but rather the cor~dtlct of t h o  paz-kiea and I 1.he facts surrounding the 
I 

particular relationship. N Q T ~ . ~ ,  542 Y. 2d ot 1 3 4 3 .  

I n  the caee at b ~ t ,  tt io I>opartxnent 01: M E e n ~ o  set u p  t h i j  HIVIC 

Com~iss ion  to act i n  ito behalf. Tho or~ly  reanon t-har tho BRAC 

C o n u n i a s l o n  wae set; up was to take the *paxtLsanfl aura away from tho 
I I 
closing of bases. The Defense Depacrnerlt: did no t  f u l . 1 ~  divorco 

itself from base cl osueo, but rnther gave tho BRAC C o m i s a i  on t h o  

a u t h o r i t y  to do what tho Departrnerlt of Dttfonna could have done an .- 

its own. This clearly satisfies the basic elements of agency t h a t  

point to the  p r i n c i p a l  g iv ing  a u t h o r i t y  t t n  the agent to act "an h i s  

behalf ." A perusal of the BRAC otatute will show that the BRhC 



colnmission is paid by tisf2 Department of  D c S f ~ n ~ o ,  rec:eive,q tr-nvcl 

expenses from that uepartment, and is paid  in an arno~lnt oquJ valent 

to t h e  amount0 eat out by the Urli ted Sta tes  Code f u r  rdvcrnntent 

Employees- 

Further, the funding of the BRAC Conoaiscion can  he provided 

for by the Secretary of Defense i n  t h e  event t h a t  Congress doas not. 

appropriate money to the Connniaaior~ f o r  f iaaol yoar 1991. &Q, s 

2902 (k) ( 2 )  . Thj  a i n  not v n l y  an in t i i c  i a of control ,  but 8180 shows 

t h a t  t h e  Comise ion  1 s  actlncj  Ln tl c~pacLty .  i n  whioh the Department 

of Defenoe could a c t  if It no d e a i r e d .  

Baood on t h e  toregoi.og, it i t r  clcrar. t h a t  the URAC C o m l ~ s J o n  

ia on aysrit of tho Secretary of D o f a n ~ e .  Evorl though the Sccrctary 

of Defense  does rlot compl etely ,control  I I W  Cummj anion nc t ionu  , 

because the BRAC ConmLeaion was set up to he wt independent body, 

we must look to the reaaoaing set o u t  in t . m  i n  t h a t  tlic mere 

char; icter~u.at ion of ono party ax nn Sndepcndent. contractor  is not 

c o n t r o l l i n g  on t h e  qucntion ot agency.  

111. THE B W  6TATU7C6 DOE8 NOT " ' I%OBU" GISCTIW 
351(a) OF TE1E AUTflORITXPlOH m u  2UIS 
C O W ' S  PRZOR INJONCTJON IS EFIo'ECTWB AGAINST 
'THE BRAC COMKCGGION. 

/ If t h s  BRAC Cormniaaion were joined u o  a party defendant, this 

Court'e p r i o r  Fn)unction w u l d  be valid a o  to tho BRAC C r ~ n l m i n ~ i o n .  

Sec t ion  2 9 0 5  of ths DKAC s t a t u t e  would not bo applicable t-o t .hc 

i n ~ t a n t  caoo. Specif i ca l  ly, t h a t  oecti on provide8 in partllinent 

p a r t  a s  followsr 

Secretary of Defenso rndy c l o s ~  ox ronlign military 
inatallatione under t h i a  p a r t  w i t h c u t  regard to -- 



( 1 )  Any pro-vlsion of  the law r s s t r i c t ing  tha uf;e  of 
funds for clonFncj  or. roe1 igniny mi 1 i.tory 
i n n t a  1Iar.ione i n c l u d e d  in any 1lpproprlatLon~ or 
authorization A c t  . . . 

~ h o  Aut- .hortzct ion A c t  for  1993 does not  rea 'Lr3ct  tho actual tree of 

BRAC funds .  It only se ts  a r q u i . r t ~ r n o n t  which moot: bo met before 

such fundo are used. Consequently, S e c t i o n  2 9 0 5  would not ''trumpu 

Sec t ion  351 (a) of t h e  Aut~hor tza t . i c )n  nct. 

IJ ikuwiee ,  tho  argument. that I3RAC " t-nlmps ' t h o  Allthorrizotion 

Act i e  meaningleac. The A u t f l o r i z n t i o n  A c t  &imply r e q u i r c a  tho 

Implanentcitlon of competitive procedureti prior 4 o any real 1 ighmcnt  

or ttsnnnfer under BRAC. Stated differentl!r, t h e  Authorf z a t i o n  A a t  

would not  prevent  u txnnsfar or r e a l  Lgrlment u n d e r .  B ~ C  j.f 

cornpetltlve pl~oceduree w r o  u t f  ll .rod puznuant- to Gsctf on 351 (a) of 

the A u t h o x ~ L z a t i  on A c t .  Coneequontl  y ,  any cont.entlon by defendanta 

t h a t  BKAC " trumpaw Section 351(a)  would not  prevent a p p l i c a t i o n  of 

t h i s  Courtf s i n j u n c t i o n  u g n i n ~ t  tire RRAC l:omrnisoLon. 

m u s m  
Tho recnmmcrldation c l r l  thc park of t h o  HRAC C o m i s s i o n  to 

m a l i g n  the rniosl.le work at Anniatcln A r m y  Depot wi thou t  

Lriplemurrtation oi competitive bidding procadarea required undor the 

'~uthorization Act  violato8 thin Court ' a  i n j u p c t i o n .  As s t a t e d  

previou~ly, the BHAC Comm2uuion lo an urlent of the Gscretacy of 

Deferloc and theroforo f n l l 8  u r ~ d e r  the acope of t h i q  C o u r t  '8 
- - .  

In a d d i t i o n ,  tho BHAC C o n u n i s ~ i o n  h a a  actod Sn oorlunrt or 

par t ic ipa t ion  with the Secretary of Dofc:nse and the Gecretary of 

the Any in recornlending tho transfer of such mi~sile work without 



implementing compati.tLve blr l t l i  nrJ proc;t:cfures 'Phc C ~ O B O  

i den t i f i c f i t  i on in ir i terss  t between t h e  RIIAC CoIIU[l i o  B i o n  ulld t l lo 

Secretary of Defense i u  oxorupl iflcd I n  hot,'ll the n c t i v i t . i . e h  on t ho  

part of the BRAC Co~mics lon  ancl thc? k ) f ! ~ e e  cloeure/cealignmnnL 

process s e t  out in t h e  BRAC s t a t u t e .  The reqllremants of t h e  BRAC 

st.atute do not *trumpm the roguirornsnt~ undsr the A u t h o r i z a t i o n  Act 

or t -hie  Court'e i n j u n c t l o r l  w h i c l l  raqui.rc>s campet.itivcl hlddlng. 

Further, if t h e  BRAC Cormaiaaion i a  not brought withFn tho scope of 

t h i s  Court ' s injunction, then the C o d n r r i o r ~  '6 r o c o m n d a t i o n s  will 

disturb this C o u r t ' f i  adjudication of rightel and ohlJ.gnt1ori~ between 

tho or ig i r la l  pmrt1.e~ to the i r i  Junnt- ion and w4 l.1 upeet thio Cour t  ' o 

ability to render a k~indlng judgment . 
Baaed on the above ~ t a t o d  caue law, t l ta tu tea  and afgumcrlto, 

t he  BRAC Commisioon should f a l l  wi th in  tlle acopc: of t h i o  Court's 

i ~ l j u n c t i o n  theroby rendering nny FBBUCU m y a r d l n g  " riportoas " moot . 
Thin llonorablr, C o u r t  s h o u l d  c l n r j - f y  the scope of; i t u  prevloun order 

enjoining t h e  t r a n o f e r  of rnissj.ie work tit Rrlnistorl Army Depot 

unlesa c m p e t l  t i v e  b3 dtFLng procedures arc? implamonted, to I tlcludo 

the  HRAC Comniasion w i t h i n  i t s  B C O ~ .  

, Rospoctf ul  l,.y aulrmltted, 
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UNITED STATES DLSTRIC'I  COURT 
FOR THE NORTHERN DISTRICT OF ALABAMA 

EASTERN DIVISTOI\I '  

AMERICAN FEDERATION OF i 
GOVERNMENT EMPLOYEES, LOCAL 1945, ) 
P A T R I C I A  S .  WHITE & DAMELL D. 
DEMPSEY, 

1 
1 

Plaintiffs, 
1 
1 

v. 
1 
) 
1 

UNITED STATES OF AMERICA, ) 
DEPARTMENT OF DEFENSE; UNITED 1 
STATES OF AMERICA, DEPARTMENT 1 
OF THE ARMY, 1 

) 
Defendants .  ) 

civil ~ c t i o n  No. 
CV-92-PT-2453-E 

DEFENDANTS' MEMORANDUM IN OPPOSITION TO 
PLAINTIFFS' PETITfON TO DESIGNATE THE DEFENSE BASE 
CLOSURE AND REALIGNMENT COMMISSIGN AS A DEFENDANT 

INTRODUCTION 
-.-P 

In an ex t r ao rd ina ry  move, plaintiffs seek to name the Base I 
C l o s u r e  and R e a l  ignmcnt Comnission (tlCommissionn) a s  a p a r t y  I 
defendan t  f o r  th i n g  this C o u r t l s  December 2 1 ,  

1992, Order ("Or it, d e s p i t e  the f a c t  t h a t  t h e  
A en+;r +\ 

commissionf s presence presents  G i a l  and fact-ual issues t&& 9 
vm k o L e  

4bL+adc?ressed by this Court last December. Plaint i f f  s f a i l  
> , p2J-u 

to appreciate that a z legislative sche~ne, t h e  1990 Defense 

Base Closure and Realignment A c t ,  Pub. L. N o .  1 0 1 - 5 1 0 ,  104 s t a t .  
I I w4Y.- 

1808 (1990), as  amended by Pub. L. N o .  1 0 2 - 9 1 0 ,  5 2 8 2 1 ,  105  S t a t .  3( 

?- 1290, 1545 (1931) ( the%&" (copy a t t ached)  , ' gives 

Jap " &w C ( O L L . ~  J ? - c ~ "  
--------+ 

The A c t  is c o d i f i e d  i n  a  n o t e  t o  1 3  U,S.C. § 2687. F o r  
ease of reference, c i t a t i o n s  to t h e  Act will be by s e c t i o n  number 
only. 
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_I,.,+ 

4 4 %en<+ t-- A wdwYPk)-* 6La~;~;j 

w h s c e  -no i i ~ k  c w r \ .  Jt --.IQ_*fr--- 
' C  & ~ e s  a t K U  e .- m- 

the Commission independent thority to 
a; 5.+.3c + 

factor altogether, l ~ g a l  princip1es)to link 

follow, the Court should not and, in 

the relief requested by plaintiffs. Accordingly ,  

request that the Court deny plaintiffsr 
C' 7 

BACKGROUND 

O n  October 20, 1992, plaintiffs fi 

challenging w b z h k % &  defenda 

--*tactical missile maintenarlce work performed a t  

Anniston Army Depot ("ANAD") in Alabama to Letterkenny Army Depot - deLir-3 ~3 
("LEAD") in Chambersburg, Pennsylvania. - A R ~  emergency 

~ S ' , r \ ~  ' )'- " WG 
injunctive relief, plaintiffs claimed that,* movemeng of the 

- 

tactical missile maintenance mission to LEAD violated Section 

351(a) of the National Defense  Authorization Act for ~iscal Year I 
1993 ("Authorization A c t " ) .  Section 351(.3) provides that 

-."--- 
\ 

I h.g+t*- the recipient military installation through a /  
! 

competitve b i d d i n g  process. 

- 

s e c t i o n  351(a) provides that 

if the Secretary of Defense takes action to c 
at a single location, the performance of depo 
tactical missile m a i n t e n a n c e  by emplclyees of 
Department of Defense, the Secretary shall se 
depot to perform the tactical missile maintenance 
through the use of competitive procedures. Any depot- 

( c o n t i n u e d  . . . )  
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In opposing plaintiffsr Motion f o r  a Preliminary Injunction, 

defendants had argued that section 9252 of the Defense I 
~ppropriations A c t  for Fiscal Year 1993 ('Appropriations A c t i t )  I 
nullified s e c t i o n  351(a). That provision e x p r e s s l y  prohibits the 

use of those funds appropriated or available to defendants in I 
fiscal year 1 9 9 3  t o  d e l a y  o r  prevent the planned consolidation a t  I 
LEAD. 

In a narrowly drawn order4 issued on December 21, 1982, the 1 
Court W&Y r l e l ; l t i f f ~  3~4% issued an i n  junction -7 

S93-. See AFGE v. Chenev, No. CV-92-PT-2453-E, s l i p  op. ( N . D .  I 
2(...continued) 
level activity of the Department of Defense t h a t  i s  
engaged i n  tactical missile 
enactment of this act shall be -7 
such selection. 

P.L. 102-484 (Oct. 23, 1992). 

\ 

Notwithstanding the provisions of section 351(a) of the 
National Defense Authorization Act f o r  Fiscal Year 1993 or any ----- 

other provision of law, no funds appropriated or a v a i l a b l e  to the 
Department of Defense shall be made availfable to prevent or delay 
the transfer and execution of the t a c t i c a l  missile maintenance 
consolidation to Let te rkenny  Army Depot and, i n  a d d i t i o n ,  no 
funds s h a l l  be made a v a i l a b l e  for a depot s e l e c t i o n  competition 
to a s s e s s  depot l eve l  tactical missile maintenance.  

Pub. L. No. 
V 

In issui.ng i t s  opinion, the C o u r t  s p e c i f i c a l l y  stated 
that it would "address[] only such subject m a t t e r  which is before 
t h e  court . . . .'I F i n a l  Judgment 7 1. In addition, the Court 
stated that I1[i)t is n o t  intended t o  enjoin any action except 
that which must be in compliance with the provisions of said 
351(a)." - Id. n 3. 
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Ala .  Dec. 21. 1992) (hereinafter I t s l ip  opiniont1) -- do we have a I 
f. supp. c i te? .  The Court held that the two statutory p r o v i s i o n s  I 
were not in conflict, and accordingly gave effect to section I 
351(a). The Court reconciled the two s t a t u t o r y  provisions by 

.urrl- bk .Sre/ulruy-j, nyg ULlw* t 

upholding the requirement e o m p e t l t l v e  procedures & L.&ms- 
Z- ? s d L . d L  Su 

consolidate the tactical missile maintenance mission, b u t  A- 
precluding the appropriation of funds for s u c h  procedures during I 
fiscal yea r  1993 d u e  t o  t h e  prohibition in section 9252. As 

plaintiffs concede, the Department of Defense 'k LI 0- &topped ~p 8' a 
realignment from AN?? to LEAD pursuant to t h e  Court's o r d e r .  See - I 
Petition 9 5. C& C~LLOCL",,,,'~ - -  ncLJ-bbA 35'\ n0.f E ) , & L ,  vfl'tl 4ZJ 

G m m .  ~i & C / O .  & ~ b 1 & & -  ~ A - L ~  ( iyj, posrlYY) g ym,, u.en the Order, -the + -,,h.~* 7 
C b s u  M ,  p-4 , 

to-,   his changes  t h e  f a c t u a l  and legal landscape, and b r q  ( p i  L - A Y ~  

I - e b c  * c  6 cOAA 0-L 'd- * /v.-'L> n L  - 
raises numerous issues that were by Ch- when / 

'L 
d 

it issued its December 21, 1992 Order. Specifically, in issuing 
$p+ I 

its opinion. the court considered only the interplay between "1 i - 0  61" ~p.4 

section 351(a) and ~ection 9252, and did n o t  determine what 

effect BRAC would have on the result it reached., I 
/- In an a t tempt  to thwar t  t h e  Commissionls performance of its I 

kev \statutorily authorized f u n c t i o n s ,  plaintiffs have f i l e d  a I 
petition to Designate the commission as a party defendant  and a s k  

its o r d e r F n i n g  the Conmiss ion from 
1 

from ANAD to LEAD without the 

p r o c e d u r e s  a s  required by 
2 

. P e t i t i o n  at 2. 
7 

''; V -- STATUTORY BACKGROUNQ 

/ * -.., 2 

-&-.J 

I" 
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The Defense Base Closure and Realignment Act of 1990, Pub. 

L. No. 101-510, 104 Stat. 2808 (1990), is the most recent 

legislative attempt to regulate the process by which domestic 

military bases are closed and realigned. $ee S~ecter v. G a r r e t t ,  

- 3 

971 F.2d 936, 939 (3d Cir. 1992). The 1990 Act---- . , _  , 
4-- 

SI- *&as designed to break years of 

deadlock over the closure of unneeded military bases. For years ,  

Congress, desiring to keep local bases open for the benefit of 

individual members, effectively blocked efforts to close these 

facilities. Many i n  Congress viewed Executive Branch base 

closure proposals with skepticism, believing them motivated by 

the desire to punish political opponents r a ther  than to save 

taxpayer dollars. See Gohen v. Rice, 992 F.2d 376, 378 (1st C i r .  

1993). During this impasse, while foreign threats diminished and 

budget deficits soared, no 
' A  

w LU? &-'- &J-- 
The -1990 ~ c t y ~  political compromises. 

5; 
reflect, Congressr recognition that unneeded military bases s h o u l d  

A eccmc-m;  c 
be closed, despite impacts on local communities, and 

/- 
the Executive Branch,~ commitment to a fair and impartial 

selection process. This spirit of inter-branch cooperation 

pervades the structure and operation of the 1390 Act, which has 

the avowed purpose o f  providing "a f a i r  pl.:ocess that will result 

in the timely closure and realignment of m i l i t a r y  installation 

inside the United S t a t e s . "  g 2901(b). 

---- 

Realignment Act 
Stat. 2623, 262  

- 5 -  
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1. T h e  1990 B a s e  C losure  a n d k e a l j q n m e n t  ~ c t .  As Amended 

BRAC established an independen 

Base Closure and Real ignment  Commis tfCommissiontl) to meet i n  

1991, 1993, and 1995. S §  2902(a ) ,  

Defense to develop a six-year e structure p l a n ,  

which assess t h e  force s t r u c t u r e  

needed t o  meet t h e  ) .  The Secretary was to 

provide the p lan  to the § 2903 (a). The 1990 Act 

for n o t i c e  and comment posed t o  use t o  recom- 

s e c t i o n  2903 (b)  

cr i ter ia  on 

For the first of three rounds of base closures to c o n c l u d e  , 
I '  

\ in 1995 ,  the Act rewired t,he Sec re t a ry  t o  recommend base 
/' 

) closures and realignments by April 15, 1991, based on t h e  force 

( s t r u c t u r e  p l a n  and s e l e c t i o n  c r i t e r i a .  § 2903 (c) (1). For t h e  

second and third rounds, t h e  1 9 9 1  amendments t o  the Act changed 

the due date for the Secretaryfa recommendat ions  t o  March 15. 

, i I d .  The Act directs the Secretary to summarize in the Federal -.- 

Reqister the process by which each base  was reco~ilmended for -. 

c l o s u r e  o r  realignment and to provide a j l f s t i f i c a t i o n  of each 

I recommendation. 5 2 9 0 3 ( ~ ) ( 2 ) .  The A c t  requi res  the Comptrol ler  
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Congress charged the Con~mission with reviewing the Secretaryrs 

recommendations, and with preparing a report for the President 

containing its assessment of the Secretary's proposals and its 

own recommendations for domestic military base closures. 9 

requires the commission to hold public hearings on the 

Secretary's recommendations. 5 2903(d)(L). The Comn~ission may 

,Qj a f +-change &e Secretary Is recommendal:ions if they "deviate [ ] 

substantially1* from the force structure plan and final criteria. 

5 2903 (d) (2) (B) . If the commission propc.>ses to change the 

Secretary's recommendations by adding military installations to 

the list, it must publish the proposed changes in the Federal 

Peaistey thirty days prior to submitting its recommendations to 

the President and hold public hearings on the proposed changes. 

§ 2903 (dl (2) (C) - 
The Commission must report its recormendations to the 

President by July 1. 9 2903(d) (2,) ( A ) .  'The President then has 

two weeks in which to approve or disapprove the  omm mission's 

recommendations i n - r \ - - v + _  a+ nu1-% t r c m i t  th: c: 
8 

8 .  

§ 2903 (e) . I f  the 

President disapproves of any recommendations, the Commission has 

until August 15 to submit a revised list of recommended closures 
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and realignments to him. 5 2903(e)(3). If the President does 

not approve /the revised list of recommendations by September 

1, the base closure process for that year terminates. 

5 2903 ( e )  (5) . 
5; 5 ' d h e  President approve the ~omrnission~s recommenda- 

A 4 
tions, Congress has forty-five days from the date of approval or 

# until the adjournment of Congress sine die, whichever is earlier, 

to pass a joint resolution (which is subject to presentment to I 
the President) disapproving fl the Comn~ission s recommendations. 
5 5  2904(b), 2308. If such a resolution :i.s passed, the Secretary 

of Defense may not carry out the clos -- 
TL: L (La- 

approved by the President. 5 2904(b) 

2 .  The 1993 Base Closure Proces : e m  t-eoc- 

For the 2993 round of base closures and realignments, the 

Secretary of Defense transmitted his recc~mmendations for base 

closure and realignment on March 12, 1993. 165 bases were on the 
V 

list, which included 31 major bases recommended for closure, 12 
1- 3 

major bases  recommended for realignment, and 122 smaller base or I -$, ? "! 1 I 
activity reductions. Department of Defense, Base Closure and \ z $ : j v  
~ealiynment Report (March 1993) (hereinafter "DoD Report") at 2 3 -  

U 

34. The Secretary of Defense did not recommend that ANAD be '+ 
~ r w  the - Commission 'held - - 

public hearings to discuss the recommenda1:ions. Defense Base -/ 
Closure and Realignment Comniission, 1993 Report to the President 

(hereinafter Commission Reportt1) at vii. B&CLW --m ( 
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t h e  -&ary1, 

Linvestigative hearings, conducted over 125 f act-finding 
visits to activities at each major candidate 
installation, held 17 regional hearings nationwide to 
h e a r  from affected communities, listened to hundreds of 
Members of Congress and responded to hundreds of 
t h o u s a n d s  of letters from concerned citizens from 
across the country. 7 J  1, 

Based on the Cornmissionfs review and analysis, it voted to I 
add a total of 73 installations for further consideration as I 
alternatives and add.itions to the 165 bases recommended for 

closure or realignment by the Secretary of Defense. 58 Fed. I 
Reg. 31192 (June 1, 1993) . The Comn~is s i r )n  t h e n  held pub l i c  

hearings on these additions, and u l t i m a t t ! l y  recommended to t h e  

President that 130 bases be closed and 4 9  bases be realigned. 6 

Commission Report at viii-xiii. 

1 ;=-- c-, . . A.L u e force s t r u c t ~ - p f a r r  c411d -&ayi a 

- 3 . 2 ~ r e s i d e n t  Clinton approved the recomlnenda- 
* 

tions of t h e  Comn~ission. wx Weekly Comp. Pres. Doc. , . 

t 
The Commission estimated that t h e s e  actions will result 

i n  net savings of approximately $3.8 billion over fiscal years 
1994-1999. Commission Report at viii. 



\- 

Congress has forty-five days 
/' 

the adjournment of Congress sine die, w h i c h e v e r  is  earlier, t o  

pass a joint resolution (which is subject t o  presentment to t h e  i 
President) disapproving o f  the C o m i s s i o n r s  recommendations. g g  

2904 (b) , 2908 .  A- 
ARGUMENT --- 

I. THE COURT'S INJUNCTION COULD NO'.P BE APPLIED TO THE 
COMMISSION 

Central to plaintiffsf contention is their erroneous I 
characterization of the Commission as eitrher an agent of the I 
Department of Defense ( n D O D 1 l )  or as h a v i l ~ g  acted i n  "active 

conce r t l t  with DOD t o  enable DOD t o  evade this Court's Order. 

In order to make their argument, plaintiifs rewrite 
y>sLy uv;. ';~h'aht.J w r 2*tL, 

h i s t o r y  and- t:.-the relationship between t h e  

commission and DOD. As explained below, the Commission 
" 'Q 

entity entire y separate from defendants, which operates under 

its own grant of authority from Congress. 

A .  The  omm mission is not an Acrent of Defendants 

Contrary to plaintiffs' assertion, g,ee_ Petition 1, the 

Comrnission is not "an agent of the Secre t l ry  of Defense, 
r+, ~ c b l c  &r& 

Secretary of the Army and Department of Defense. _tierr-- makes "A 
;Tg, ;~ i i \  clear &e Commission, composed of eiqht members appointed by Y J 

t h e  President, by and  with tho advise and consent of the Senate, 
& ~ L L Q )  

is an l l i ndependrn t  commissj.on. E M C ,  5 2 9 0 2 .  f i e  independence 
&cLn&wn\ r c  tA b"nC ~ k e b . - L -  

of t h e  Commission is a -element of th r?  ~Process.rP(t~ly in I 
Congress viewed Executive Branch base c losu re  

1 4 3  skepticism, believing them motivated by the 
X 
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p o l i t i c a l  opponents  r a t h e r  than  t o  s a v e  taxpayer d o l l a r s .  They 

b e l i e v e d  t h a t  t h e  Secretary of Defense's decis ionmaking ' ! raised 

s u s p i c i o n s  about t h e  i n t e g r i t y  of t h e  base closure s e l e c t i o n  

process." - See H.R.Conf.Rep. N o .  9 2 3 ,  l O Z s t  Cong., 2d Sess .  705 

(1990), z - e ~ r i n t e d  1990  U.S.C.C.A.N. 2 9 3 1 ,  3 2 5 7 .  Congress t h u s  
w..& c s ~ r r ' c c -  c . A a L L  

sought  t o  i-ndependent, o u t s i d e  c o r n r n i s ~ i o n ~ ~  t o  direct 

the base closure selection p r o c e s r  Id. See also S p e c t e r  v, - I" 
G a r r e t - ,  971 F.2d 936, 9 4 0  (3d  Cir. 1 9 9 2 ) ;  Cohen v .  P i c e ,  992 

---- 

----- . --u 
-' 

I n  the  face, of  t h e  p l a i n  s t a t u t o r y  language and l e g i s l a t i v e  
r? L ~ A ~ C P C ; ~ -  c 

h i s t o r y  t h e  independence of t h e  Commission, p l a i n t i f f s  
VY\ uc- 

resort t o  p r i n c i p l e s  o f  agency law to bind the Commission. X c c, ,a am ; 9, . L n  + 'Q+~LA 
Unbel ievably ,  p l a i n t i f f s  claim t h a t  t h e  1- 

- a r e  i n  "a 

6 
fiduciary r e l a t i o n s h i p q 1  and that " t h e  Department of Defense set - 
up t h e  BRAC Commission t o  ac t  i n  its b e h a l f . "  M e m .  at 11, 
/-- - 

This assertion is a n  absolute distortion of r e a l i t y  
d ombc G ~ ~ . ~ c ~ - s A P J  k &i *mi5.,;c- LLW '3- 

Congress, n o t  DOD, e s t a b l i s h e d  t h e - W  p r o c e s s  as  t h e  R <- x,,- t k u - 5 b X L - g  b"#-- 
exclusive means  f o r  c l o s i n g  o r  r e a l i g n i n g  m i l i t a r y  bases 

a +**, JJ<- mj- vo(,; c'&b h,*@- in +-*nLm lL ' l  ' ~ * ~ - T ~ ~ ~ -  j a 
Indeed, under , DOD no l o n g e r  has  au ' thor i ty  t o  implement the 

SFs Kc- c.4.D~ LM ~5+- 
rea l ignment  of m i l i t a r y  i n s t a l l a t i o n s  " i n v o l v i n g  a 

L & c ~ ~ o ~ \ ~ ~  

reduction by more t h a n  1 ,000,  o r  by more than 50 percent i n  the 

number of c i v i l i a n  personnel  a u t h o r i z e d  t o  be employed a t  such 

military i n s t a l l a t i o n  , . . . l l  - See 1 0  U.S.C. 5 2687. DOD did - -- - 
e/ha 

'(fipJa0 



not wgivebv any a u t h o r i t y  t o  the Commission, and DOD does not 
€7 L - ~  h-2 nod- \>  

-y) control the Conunission. The Commission, t h e r e f o r c c a n n o t  b X 
agent o f  DOD. I 

B. The Commission Has Not Acted In nActive 
With DOD -.___C__-.- 

Plaintiffsr next argument relies on the view that the I 
Commission served as a smokescreen beh ind  which the defendants I 
could operat ying w i t h  this Court's command. This 

theory entities had some collusive 

agreement  to avoid t h e  Court's Order. 13--<e7 , - 
/-----. T h u t  mc2idL& 

~~-2con1rnonalit~ of interest- !F insufficient to 
establish collusion. At the very least, before aider abettor law 

c o u l d  enmesh t h e  commission i n  t h e  web oii the injunction, 

I 

plaintiffs would have to show that the Commission acted "in 
.-- ."----"--------- 

a c t i v e  concert" with DOD. Fed. R .  C i v .  P .  65(d). 

I Generally, "[o]ne who is n o t  a p a r t y  t o  the action in which I 
I the injunction was issued cannot be bound by it because he  h a s  I 
I n o t  had h i s  day in court with r e s p e c t  to the v a l i d i t y  of the 

I injunction." 7 Moore's Federal Practice 1 65.13 (1932). The 

I A&& c-di cL6ekft3Lk 
exception is where a n o n p a r t y  h a s  a c t u a l l y  a-*z t h e  defendant 

in avoiding t-he injunction. ---- 
c*ci n no + 

ic+ parties substitute a nonpart-y to carry out the e n j o i n e d  
5 
/ 

activity. &?el e.q-, Becral Knitwear Co; v .  NLRB, 3 2 4  U . S .  9, 14 

Cases establishing a i d e r  and a b e t t o r  liability, however, I 
1 bear no resemblance to the situation here, where the Commission I 
I has simply acted within its statutory mandate .  Often, aider and I 
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abettor Liability is found in trademark infringement cases, where 

an enjoined defendant colludes with another to continue selling 

infringing goods. See, g.q. . ,  vuitton v. Carousel Handbaus, 592 

F.2d 126 (2d Cir. 1979). Importantly, a mere commonality of 

interest is insufficient to establish collusion. yuitton, at 

130. Rather, courts require actual evidence of evasive behavior 

before imposing an injunction on a nonparty.  

Of significance to the case at bar is the omission of ANAD 

from the Secretary of Defense's recommendations, ges DODfs Report 

at 23-34, a fact plaintiffs fail to mentio ause it would 

eviscerate their whole argument. 1% 
d l e ~ - I r ~ : - - " -  

See 

even agree on 

to the President. 

Plaintiffs' wevidenceu that the Comliss ion  and DOD acted "in 

active concert" consists of statutory provisions, establishing 
L - J i l o z L u . ~  

the 7 process, which require the Secretary of Defense to 
create a force structure plan and to s u b m i t  recommendations for 

base closures and realignments to the Conrmission. Mem. at 5-6. 
7 L  srrO k &&LC %'d- 
-both the Commission and DOD have a role in the 

closure and realignment of military installations does not ,, & b ~ c o  h 

liability under I1aider or abettor" theory. 

C. T h e , C o u r t  S~ecifica,,.ly Declined To Address Issues T h a t  
Were Not Befgre It 



~ ~ 
- -  ~ - -  

AUG-31-93 TUE 21 : 39 

An additional reason the court should not add the commission 

a s  a d e f e n d a n t  is t h a t ,  in making i t s  r u l i n g ,  the Court 

specifically d e c l i n e d  t o  add re s s  matters which w e r e  not before I 
the c o u r t .  order 1 1. Specifically, in i s s u i n g  its O r d e r ,  t h e  

Court  assumed, correctly, that defendants were n o t  proceeding 1 - hc- under &. % s l i p  op. a t  3 n .  5 .  It thus did n o t  c o n s i d e r  the 
& Q ~ U L ' I I C ~ ~  id-- 

interplay between 

n 
t l ' z - k  k 

i s s u e s  which were not considered by the court in i s s u i n g  its 

Order ,  3 -  
1 EVEN IF THE COMMISSION WERE JOINED AS A PARTY DEFENDANT, THE 

COURT T N O T  ISSUE THE RELIEF THAT PLAINTIFFS SEEK. 
CDC& 

Assuming, a r q u e n d . ~ ,  t h a t  t h e  Commission &&s j o i n e d  as a 
,a k L 

party defendant, the Court i;g l i m i t e d  i n  t h e  t y p e  of re l ie f  it 
C<l/h as- L-6 C 

provide this Court would n o t  
C 

have  j u r i s d i c t i o n  because t h e  action is not ripe. Second, 5 

351  (a)  , r e q u i r i n g  c o m p e t i t i v e  p rocedure ' s ,  applies o n l y  t o  the 
CEyL c l , c 1 c +  

Secretary of Defense, and n o t  t o  t h e  C o m i s s i o n .  F i n a l l y ,  1 3 3  

is t h e  exclusive means of 

exp re s s ly  p r o v i d e s  t h a t  certain 

cut? 
.&,.$q A h-a 

A. The Cont rover sv  is Not R i g e  

T h e  a d d i t i o n  of t h e  Commission as a party d e f e n d a n t  would 
h 4 e  +-k 

n o t  a f f o r d  p l a i n t i f f s  any r e l i e f  a t  t h i s  t i m e  because there has \'- '$ 



- -~ ~ 

~ .- 
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4 kl- 0f-y) 4.b & 
been no f i n a l  a ncy action and the controversy is not ripe f o r  - A 
judicial review, M a z e r  v. -Garrett, 971 I?. 2d 936 (3d ~ir? \ 

-- - - - --_^.- -#------/-' 
,-/--- - - 
1992), vacated and remanded, 113 S. Ct. 455 (1992), aff'd on 

remand, No. 91-1932 (3d Cir. May lgl8, -l9!L -ion E~r,~-reh-;a ' 

. . 
Q 

i wen ; C ( i~ nl anma\r.n.? ..cec~.mrrr\e&&c- C IA  .CL\ .c~""u 

filed and p e n d i n q ~ t - y n -  rcu- - nn"'-Ju b*-f =cia  be- 

-d 

review of the base closure process - before the 
-resident's decision regarding c losu res  and realignments becomes 

j -*+ + ea 4- m-------- . at 941 n.4, 945-46, 9 4 8 .  in Cohen v. 

f - R x x  376, 381-02 (1st Cir. 199'3), the-cm~S Z:hwt&w& .{ 
"u. m w a d  A' cf", C%N t h e  Commission's t o  t h e  P r e s i d e n t  ?not final agency I 

action and, therefore, not subject to jutiicial review under the I 
~dministrative Procedure A c t .  See also 1l;ranklin v.  

I prassachqsetts, 1 1 2  S .  C t .  2 7 6 7  ( 1 9 9 2 )  ( S e c r e t a r y  of Commerce's I I 
I r e p o r t  to the President concerning the total population by states I I 
I as revealed by the decennial census was not "final agency actionM I I 
I subject to j u d i c i a l  review under t h e  APA; actions t a k e n  by the 

-- /I------- 
____/ 

president are  n o t  subject t o  APA review) Accordingly, even if 
t- 

the C o ~ n m i s s i o n  was added as a defendant, plaintiffs could not 

challenge the 1993 base closure process at t h i s  time. 

Judicial review would come, if at all, 
A &'s 

Only af ter  the  - 
process has  r u n  its course. In this case, in accordance with the 

h M  

on July 2 3 ,  1393. Congress h a s  4 5  
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days7 n which to pass a joint 

resolution disapproving the recommendations hF ~b-. 

BRAC, 5 2904(b). To date, there has been no definitive 

congressional act commendations 

challenges 
dl 

after the president's recommendations for base closures and  

realignments have become effective. 

B. zection 351[aI Does Not A D P ~ Y  t~3 the Cqmmission 

Second, by its express terms, 8 351(a) of the Authorization 

A c t  a p p l i e s  t o  t h e  S e c r e t a r y  of Defense and not to the I 
Commission. The Court's narrowly drawn order provides t h a t  I 1 [ i ] t  

is not intended to enjoin any action except t h a t  which must be in 

compliance with the provisions of s a i d  351(a) .I1 Order q 3 .  

Thus, even if the  omm mission were made a party defendant, 5 I 
351(a) would not control the Commission's. actions. 

the  omm mission, therefore, would be a futile act. 

[i need to 

deemed to 

The Secretary of Defense may close or  r e a l i g n  m i l i t a r y  
installations u n d e r  t h i s  part w i t h o u t  regard to -- 

(1) any provision of law restricting the use 
of funds for closing or realigning military 

I 
BRAC provides that "the days on which either House of 

congress is not in session because of an adjournment of more than 
t h r e e  days  t o  a day certain shall be e x c l l ~ d e d  in the computation 
of a pe r iod ,  I' BRAC, 5 2904 (b) ( 2 )  . 

c, BC- c ~ ~ r r .  AX&-\ W. R-LQ 
&a cLG;LY i;/ @&--A- 

abi?dLL):), 

(ZJ h h ~ ! ,  e ~ p n  LJ p v r c b  1,W- 
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installations included in any appropriations 
or authorization Act . . . . 

any leg history on 5 2905?  Clearly, the intent of Congress in 

placing this provision in was to prevent the political 

infighting and inconsistent legislation that would inhibit the 

inevitable clownsizing of the nation's military establishment. 

, e .c f . ,  H.R. conf. No. 923, l O l s t  Cong., 2d Sess. 705, 

reprinted h 1990 U . S .  code Cong. & Admio. News at 2931, 3257. 

Indeed, with limited exception not applir:able here, Congress 

to be the exclusive means of carrying out base 

closures and realignments. BRAC, 5 2909(a). 

because it limits the Secretary of Defenr:ers ability to use 

appropriated funds to realign tactical missile maintenance 

missions. develop 

CONCLUSION 
&i jJ,2 '$ 

njs w+ 
For these reasons, the Court should deny plaintiffst $-" ,o 

to designate the Commission as a D a r t v  F I O F ~ ~ A = . . L  \ ' '  petition 
* - -  -J U L I L I I U C I L I L .  

~espectfully submitted, 

FRANK W. HUNGER 
~ssistant Attorney General 

, / 

JACK W. SELDEN 

a United States A + + ~ F ~ - . .  \\/Id ko 4 kh 
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UNITED STATES DISTRICT COURT 
FOR T H E  NORTHERN DISTRICT O F  ALABAMA 

EASTERN D I V I S I O N  

AMERICAN FEDERATION OF 
1 
) 

GOVERNMENT EMPLOYEES, LOCAL 1945, ) 
PATRICIA S .  WHITE & DARRELL D. 1 
DEMPSEY, 1 

Plaintiffs, 
1 
1 

v. 
1 
1 

U N I T E D  STATES O F  AMERTCA, 
) 

DEPARTMENT OF DEFENSE; UNITED 
1 
) 

STATES OF AMERICA, DEPARTMENT 1 
OF THE ARMY, 1 

Civil Action No. 
CV-92-PT-2453-E 

Defendants. 

SEP- 3-93 FRI 9:22 

- - - -, - - - . - -. - --.- - -- -- - 

DEFENDANTS' MEMORANDUM IN OE'POSTTION TO 
PLAINTIFFS' PETITION TO DESIGNATE THE DEFENSE BASE 
-ENT COMMISSION AS A DEFENDANT 

INTRODUCTION 

In an extraordinary moue, plaintiff.; seek to have t h i s  Court 

apply its Decemher 21, 1992, Order (wOrdsrq') to the Base Closure 

and Realignment Commission  commission'*), despite the fact that 

the Commission's presence presents legal and factual issues 

entirely different from those addressed .by this Court last 

December.' Plaintiffs fail to appreciate that a separate 

~lthouqh plaintiffs style their  leading as one to acid 
the Commission as a party defendant, t h e  relief that plaintiffs 
actually seek -- the application of injunctive relief against a 
nonwartv -- is centered on Fed. R. Civ. 'P. 65(d). Nowhere in 
their pleadings do plaintiffs discuss a basis on which this Court 
could add the Commission as a party nearly nine months g f t e r  it 
rendered a final judgment in this case. In addition, plaintiffs 
have failed to serve the Commission or to plead this Court's 
purported jurisdiction over the Commission. Accordingly, w e  do 
not treat this as a Petition to A d d  the Commission as a Party 
Defendant; rather, w e  treat it as a Motion to Apply Injunctive 
Relief to a Nonparty. 

legislative scheme, the 1990 Defense B a s e  Closure and Realignment 

Act, Pub. L. N o .  101-510, 104 Stat. 1808 (1990), as amended by 

Pub. L. No. 102-910, § 2821, 105 Stat. 1290, 1545 (1991) (the 

"Act" or the "Base Closure gives  the Commission 

independent authority to act. Ignoring this factor altogether, 

plaintiffs distort legal principles in an unsuccessful effort to 

Link the Commission to defendants, where no link can or does 

exist. 



I Plaintiffs misconstrue the nature and role of the Base 

I -.* , ' / 
Closure Commission -- an independent,,6utsideeeidommission 

I -  C, -.-- - 
established by Congress for the purpose of providing the 

I President with a fair and impartial set of recommendations for 

base closures and realignments. A s  explained more fully below, 

the Commission held public hearings, gathered information and 

ultimately submitted to the President recommendations for 130 

I base closures and 45 realignments, including the realignment of 

I tactical missile maintenance work to Letterkenny Army Depot 

("LEAD") in Chambersburg, Pennsyl-vania. On July 2, the President 

approved the Commission's recommendations. If Congress does not 

I pass a joint resolution of disapproval within the statutorily 

I prescribed 45-day period,= the President's decision to realign 

tactical missile maintenance work at LEAD will become law. 

The A c t  i s  codified in a note to 10 U.S.C. 5 2687. For 
ease of reference, citations to the Act will be by section number 
only. 

The Base Closure Act provides th3t "the days on which 
either House of Congress is not in session because of an 
adjournment of more than three days to a day certain shall be 
excluded in the computation of a period-" 5 2904(b)(2). 

- I ravur  Z s U L - a  - ,-----A . A ,  , . , - - -=_I-- -Ci l -=---2_ T I C -  - - - 

Defense Appropriations A c t  for Fiscal Year 1993 ("section 9152"), 

can or should be construed as precluding or even touching upon 

that result. 

Reissuing the Order against the com~nission, moreover, would 

not afford plaintiffs any relief. The Commission has already 

I performed its statutorily authorized functions and no longer has 

a role in the closure or realignment of military installations. 

In addition, the Court specifically stated that its Order "is not 

intended to enjoin any action except that which must be in 

compliance with the provisions of said 351(a)," Order 9 3, and 5 

351(a) is directed at the Secretary of Defense only, not at the 

Commission. In the event there exists s ~ m e  conflict between the 

Secretary's obligation under the Base Closure Act and under this 

Court's Order, defendants may move to clarify or modify this 

Court's Order, at which time the Court can address the effect of 

the Base Closure Act process on its previous findings. The 

Commissionrs involvement at this time, however, is unwarranted. 

For the reasons that follow, the Court should not and, in 

any event, could not issue the relief requested by plaintiffs. 

Accordingly, defendants request that the Court deny plaintiffs* 

petition. 
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On October 20, 1992, p l a i n t i f f s  f i l e d  this action, 

c h a l l e n g i n g  defendants' plan t o  move tactical m i s s i l e  maintenance 

work performed at Anniston Army Depot ("ANAD") in Alabama to 

LEAD. ~ e q u e s t i n g  emergency i n j u n c t i v e  relief, p l a i n t i f f s  claimed 

that defendantst proposed movement of the tactical missile 

maintenance mission to LEAD violated Section 351(a).' Section 

351(a) p r o v i d e s  t h a t  i f  t h e  S e c r e t a r y  of Defense d e c i d e s  t o  

consolidate tactical missile maintenance, he must select the 

r e c i p i e n t  military i n s t a l l a t i o n  through a competitive b i d d i n g  

process. 

In opposing plaintiffs1 Motion for a Preliminary Injunction, 

defendants had argued that s e c t i o n  9252  n u l - l i f i e d  s e c t i o n  351  (a )  . 
That provision expressly prohibits the use of those funds 

Plaintiffs also argued that DODt:s decision violates the 
Base Closure Act. Defendants, however, explained that DOD's 
a c t i o n  w a s  n o t  governed by t h e  Base C l o s u r e  Act and t h a t  no  such 
funds were t o  be used t o  implement the LIEAD consolidation. 

Section 351 (a) provides that 

if t h e  Secretary of Defense t a k e s  action t o  c o n s o l i d a t e  
at a single location, the performar~ce of depot level 
tactical missile maintenance by employees of the 
Department of Defense,  t h e  Secretary shall select the 
depot to perform the tactical missile maintenance 
through the use of competitive procedures. Any depot- 
l e v e l  activity of t he  Department of Defense that is 
engaged i n  t a c t i c a l  missile maintenance on t h e  d a t e  of 
enactment of this act shall be eligible to compete for 
such selection. 

P . L .  102-484, 10G Stat. 2315, 2377 (kt. 23, 1992). 
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appropriated or available to defendants in fiscal year 1993 to 

delay or prevent the planned consolidation at LEAD.6 

In a narrowly drawn order issued on December 21, 1992, the 

Court enjoined the Secretary of Defense from directing the 

consolidation of tactical missile maintenance work at LEAD until 

the Secretary had complied with section 351(a). AFGE v. 

C h e n e ~ ,  No. CV-92-PT-2453-E, slip op. (N.D. Ala. Dec. 21, 1992) 

(hereinafter "slip opinionn). The Court held that the two 

statutory provisions were not in conflict, and accordingly gave 

effect to both. The Court reconciled the two statutory 

provisions by upholding the requirement that the Secretary 

implement competitive procedures before he elects to consolidate 

the tactical missile maintenance mission, but precluding the use 

of funds for such procedures during f i s c a l  year 1993 due to the 

prohibition in section 9152. See Slip op. 13-15. As plaintiffs 

concede, the Department of Defense stopped the proposed 

realignment from ANAD to LEAD pursuant to the Court's order, s-ex 

Petition 1 5. 

' Section 9152 provides  that 

Notwithstanding the provisions of section 351(a)  of the 
National Defense Authorization Act for Fiscal Year 1993 
or any other provision of law, no funds appropriated or 
available to the Department of Defense shall be made 
available to prevent  or d e l a y  the t r a n s f e r  and 
execution of the tactical missile maintenance 
consolidation to Letterkenny Army Depot and, in 
addition, no funds shall be made available for a depot 
selection competition to assess depot l e v e l  tactical 
missile maintenance. 

Pub. L .  No. 102-396, 106 Stat. 1876, 1943 (Oct. 6 ,  1992). 



Since the Order, however, the Commission has issued its list 

of installations recommended for closure or realignment pursuant 

to the Base Closure Act. With respect t a  ANAD, the Commission 

recommended the consolidation of tactical missile maintenance at 

LEAD. See Defense Base Closure and Realignment Commission, 1993 

Report to the president (hereinafter "Commission Report'') at 1-6 

to 1-7 (attached as Exhibit A). This changes the factual and 

legal landscape, and raises numerous issues that were not before 

the Court or considered by it when it issued its December 21, 

1992, Order. Specifically, in issuing it-s opinion, the Court 

considered only the interplay between section 351(a) and section 

9152, and did not determine what effect  the Base Closure Act 

would have on the result it reached. 

STATUTORY BACKGROIJN 

The Defense Base Closure and Realignment A c t  of 1990, Pub. 

L .  No. 101-510, 104 Stat. 1808 (1990), is the most recent 

legislative attempt to regulate the process by which domestic 

military bases are closed and realigned- See Specter v .  G-~rrett, 

971 E.2d 936, 939 (3d Cir. 1992). The 1990 Act was designed to 

break years  of deadlock 0ve.r the closure of unneeded military 

bases. For years, Congress, desiring to keep local bases open 

for the benefit of individual members, effectively blocked 

efforts to close these facilities. Many in Congress viewed 

Executive Branch base closure proposals with skepticism, 

believing them motivated by the desire t.o punish political 

opponents rather than to save  taxpayer dollars. See sohen v .  
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 ice, 992 F.2d 3 7 6 ,  3 7 8  (1st Cir. 1993). During this impasse, 

while foreign threats diminished and budo~et  deficits soared, no 

domestic bases were closed, 

The Base Closure Act was a political comproniise. It 

reflects Congress' recognition that unneeded military bases  

should be closed, despite short-term impacts on local 

communities, and the Executive Branch's commitment to a fair and 

i m p a r t i a l  selection process. This spirit of inter-branch 

cooperation pervades the structure and operation of the Act, 

which has the avowed purpose of providing "a fair process that 

will result in the timely closure and realignment of military 

installation inside the United States." 5 2901(b). 

1. ...--.---- The 1990 Base Closure and Realiqnment Act, A s  Amended. 

The Base Closure A c t  established an independent entity 

called the Defense Base Closure and Realignment Commission 

(ltCommissionn) to meet in 1991, 1993, and 1995. $ 5  2902(a), (e) . 
It required the Secretary of Defense to develop a six-year force 

structure plan, which assesses national security threats and the 

force structure needed to meet them, $j§ 2903(a) (I), ( 2 ) ,  a n d  to 

develop criteria he proposed to use to lecommend bases for 

closure or realignment. 5 2903 (b) . 
For the 1993 round of base closures., the Act required the 

Secretary to publish in the Federal Regjster and transmit to 

Congress and the commission by March 15, 1991, a list of military 

installations recommended for base c l o s ~ ~ r e  or realignment based 

on the six-year force structure plan ant1 selection criteria. 
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5 2903(c)(1). The Act d i r e c t s  t h e  Secretary t o  summarize in the 

Federal ~eaister the process by which each base was recommended 

for closure or realignment and to providc a Justification of each 

recommendation. 8 2903(c)(2). 

Congress charged the Commission wit11 reviewing the Secre- 

tary's recommendations, and with preparing a report for the 

President containing its assessment of the Secretary's proposals 

and its own recommendations for domestic military base closures. 

5 2903 (d) (2) . The Act requires the Commission to hold public 

hearings on the Secretary's recommendati~~ns. 9 2903(d)(1). The 

Commission may reject or change any of the Secretary's 

recommendations if they I1deviate[] substantiallyvv from the force 

structure plan and final criteria. 5 2903(d)(2)(B). If the 

Commission proposes to change the Secretary's reconunendations by 

adding military installations to the list, it must publish the 

proposed changes in the &&e.~a Reqister thirty days prior to 

submitting its recommendations to the President and hold public 

hearings on the proposed changes. 5 2903 (d) ( 2 )  ( C )  . 
The Conunission must report its reccmmendat ions to the 

President by July 1. S 2 9 0 3 ( d ) ( 2 ) ( A ) .  The President then has 

two weeks in which to approve or disapprove the ComrnissionJs 

recommendations. If the President disapproves of any 

recommendations, the Commission has until August 15 to submit a 

revised list of recommended closures an8 realignments to him. 5 

2903 (e) (3). If the President does not approve the revised list 



of recommendations by September 1, the base  closure process fo r  

1 that year terminates. 9 2903 (e) (5) . 
I Should the President approve the Commission's recommenda- 

tions, Congress has forty-five days from the date of approval or 

until the adjournment of Congress sine die, whichever is earlier, 

to pass a joint resolution (which is subject to presentment to 

the President) disapproving the Commissionrs recommendations. 3 5  

2304(b), 2908. If such a resolution is passed, the Secretary of 

Defense may not carry out the c l o s u r e s  and realignments approved 

by the President. 9 2904(b). If Congress does not pass a joint 

resolution of disapproval, the Secretary shall implement the 

recommendations o f  the Commission. 5 2904(a). 

2. The 1993 Base Closure  Process 

For  the 1993 round of base closures and realignments, the 

Secretary of Defense transmitted his recommendations for base 

closure and realignment to the Commission on March 12, 1993. The 

Secretary's report included 165 bases on the list: 31 major 

bases recommended for closure, 12 major bases recommended for 

realignment, and 122 smaller base. or a c t i v i t y  reductions. 

Department of Defense, Base Closure and Realignment Report (March 

1993) (hereinafter nDOD Reportv1) at 23-54 (attached as Exhibit 

B). The Secretary of Defense did recommend that ANAD be 

closed or realigned. Id. 

Pursuant to its statutory authorit}., the Commission held 

public hearings to discuss the recommentlations. See Coinmission 

Repor t  at v i i .  Before the Commission could change any of the 
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Secretaryts recommendations, the Base Closure A c t  required it to 

find substantial deviation from the Secretary's force structure 

plan and the final criteria approved by Congress. The  omm mission 

engaged in an extensive process of reviela. It held 

investigative hearings, conducted over 125 fact-finding 
visits to activities at each major candidate 
installation, held 17 regional hearings nationwide to 
hear from affected communities, listened to hundreds of 
Members of Congress and responded to hundreds of 
thousands of letters from concerned citizens from 
across the country. 

Commission Report at v i i .  

Based on the Commission's review and analysis, it voted to 

add a total of 73 installations for further consideration as 

alternatives and additions to the 165 bases recommended for 

closure or realignment by the Secretary of Defense. 2g.g 5 8  Fed. 

Reg. 31192 (June 1, 1993). The Comroission then held public 

hearings on these additions, and ultimately recommended to the 

President that 130 bases be closed and 45 bases be realigned.7 

Commission Report at viii-xiii. The Con~mission~s 1993 Report to 

the President contains findings for each base on the list. 

at 1-1 to 1-103. Where applicable, substantial deviations from 

the application of the force structure ~llan and f i n a l  criteria 

are identified. Id, 

On July 13, 1993, President Clinton approved the recommenda- 

tions of the Commission. Congress has forty-five days from the 

date of approval or until the adjournme~.rt of congress sine die, 

7 The Commission estimated that these actions will result 
in net savings of approximately $3.8 bit-lion over fiscal years 
1994-1399. Commission Report at viii. 
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I 

whichever is earlier, to pass a joint resolution (which is 

subject to presentment to the President) disapproving of the 

Comrnissionrs recommendations. 5 5  2904(bi, 2908. 

&RGUMENT 

I .  THE COURT'S INJUNCTION COULD NOT B E  A P P L I E D  TO THE 
COMMISSION BECAUSE I T  IS NEITHER AN AGENT OF, NOR ACTED 
IN CONCERT WITH, THE DEFENDANTS 

Central to plaintiffs' contention i; their erroneous 

characterization of the Commission as either an agent of the 

Department of Defense ("DODW) or as having acted in "active 

concert1' with DOD to enable DOD to evade this Court's Order. 

In order to make their argument, plainti~fs rewrite history, 

ignore the express language of the Base Closure Act, and 

mischaracterize t h e  relationship between the Commission and DOD. 

As explained below, the Conunission is -- and by law is required 
to be -- an entity entirely independent and separate from 

I defendants, which operates under its own grant of authority from 

Congress. 

A. g ~ o m m i s s i o n e ~ o t t  O f  Det . e -~n .&n$s  

Contrary to plaintiffst assertion, see Petition 5 1, 

therefore, t h e  Commission is not "an agent of the Secretary of 

Defense, Secretary of t h e  Army and D e p a r t m e n t  of  Defense." 

Rather, the independence of the  omm mission is the core element of 

the Base Closure Act process. The Base Closure Act makes 

explicitly clear that the Commission, composed of eight members 

appointed by the President, by and with the advise and consent of 

the Senate, is an ''independent commissicn. 5 2902. Prior to 
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enactment of the Base Closure Act, and creation of the 

Commission, many in Congress viewed Execl.ltive Branch base closure 

proposals with skepticism, believing them largely motivated by 

the desire to punish political opponents rather than to save 

taxpayer dollars. They believed that the Secretary of Defense's 

decisionmaking "raised suspicions about the integrity of the base 

closure selection process." -- See H.R.Conf.Rep. No, 923, 1Olst 

Cong., 2d S e s s .  705 (1990), reprinted in 1990 U.S.C.C.A.N. 2931, 

3257. Congress thus sought to create Ivan independent, outside 

commission" to direct the base closure selection process.' &. 

See also specter v. Garrett, 971 F.2d 936, 940 (3d Cir. 1992); 

Coben v. Rice, 992 F.2d 376, 377 -78  (1st Cir. 1993). The effect -.- 

was to create a Comrnissio~~ shielded from political whim, thus 

creating an impartial process to downsize the nation's military 

establishment. 

The Base Closure Act is replete with provisions that serve 

to safeguard the Commissionfs independence. Although the 

Commission is enc0uraye.d to borrow employees from other federal 

agencies (because of the brief tenure of the Commission), 

congress specifically provided that it may hire only a l i l n i t e c l  

number of detailees from the DOD and they may perform only 

certain functions. S 2902. Specificall..y, not more than a third 

of the Commissionfs staff may be detailed from DOD, and no more 

than a fifth of its professional analysts may be DOD detailees. 

5 2902  ( i )  ( 3 )  ( A )  - ( B )  . 
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In addition, the Act contains many provisions to guard 

against conflict of interest. For example, the Comnn~ission~s 

Director of Staff may not have served on active duty in the ~ r m e d  

Forces or as a DOD civilian employee dur ing  the year preceding 

the appointment. 5 2902(h). No DOD officer or employee, 

moreover, may be detailed to the Commission if, within twelve 

months before the detail is to begin, that person participated 

personally and substantially in any matter within DOD concerning 

the preparation of recommendations for closures and realignme.nts. 

fj  2902 (i) ( 3 )  (C) . 
In the face of the plain statutory language and legislative 

history snpporting the independence of the Commission, plaintiffs 

r e s o r t  in vain to principles of agency law in an effort to bind 

the Commission. Without any support whatsoever, plaintiffs claim 

that the Commission and defendants are j n  "a fiduciary 

relationship" and that "the Department c ~ f  Defense set up the BKAC 

Commission to act in its behalf." Plairltiffsf Mem. at 11. 

This assertion is directly r e b u t t e d  by the express language 

and deliberate scheme of the Base Closul-e Act. Congress, not 

DOD, created and empowered the Commission and €st-ablished the 

Base Closure Act process to operate as 1-he exclusive means for 

closing or realigning military bases. ! i  2909(a). DOD did not 

1tgive8' any authority to the Commission, and DOD does not exert 

any control over the Commission. The Cr>rnmission, therefore, 

cannot be, and is not, an agent of D o D .  

B. The Commission Has Not Acted In "Active Concertv 
W i t 1 1  D m _  - -  . -- --.-..- . 
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Plaintiffsf next argument relies on the view that the 

Commission served as a smokescreen behind which the defendants 

could operate to avoid complying with this Court's command. T h i s  

theory clearly implies that the various entities had some 

collusive agreement to avoid t h e  Court's Order, but plaintiffs 

cite no evidence to support this allegation and there is none. 

Plaintiffs note simply that t h e  Commission and defendants have 

some common interest vis-a-vis base closures. That is clearly 

insufficient to establish collusion. 

Generally, "[o]ne who is not a party to the action in which 

the injunction was issued cannot be bound by it because he has 

not had his day in court with respect to the validity of the 

injunction." 7 Moore's Federal Practice 1 65.13 (1992). See 

also Peterson v. Fee Int'l, Ltd., 435 F. Supp. 938, 943 (W.D. - - ...--- 

Okla. 1975). The exception is where a nonparty has actually 

aided and abetted the defendant in avoiding the injunction. A 

court's order would be meaningless if parties could substitute a 

nonparty to carry out the enjoined activity. _See, e . ~ . ,  R e q a l  

Knitwear Co. v. N-mg, 324 U.S. 9, 14 (1345). 

Cases establishing aider and abettor liability, however, 

bear no resemblance to the situation he]-e, where the Commission 

has simply acted w i t h i n  its statutory mandate. Often, aider and 

abettor liability is found in trademark infringement cases, where 

an enjoined defendant colludes with ano1:her to continue selling 

infringing goods. See ,  e.s., Vuitton vv.- Carousel Handbass, 592 

F.2d 126 (2d Cir. 1979); Peterson, supro .  Importantly, a mere 
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commonality of interest is insufficient to establish collusion. 

Vuitton, at 130; Peterson, at 943. Rather, courts require 

evidence that the defendant and  the nonparty are "so identified 

in interest as to represent the same legal right." Peterson., at 

943. See also Vuittqn, at 130. 

Of significance to the case at bar is the omission of ANAD 

from the Secretary of Defense's recommendations, DODfs Report 

at 23-34, a fact plaintiffs fail to mention because it would 

eviscerate their whole argument. As noted above, the Secretary 

of Defense  d i d  not recommend that ANAD be closed or realigned, or 

t h a t  tactical missile maintenance work be moved from ANAD to 

LEAD. To the contrary, the Secretary recommended that LEAD be 

downsized. DOD Report a t  41-42. After an exhaustive review 

(including site visits and public hearings), the Commission 

explicitly rejected the Secretary's reccmmendations relating to 

ANAD and  LEAD, and instead recommended t.o the President and 

Congress that tactical missile maintenar~ce work be realigned to 

LEAD. Com~nission Report at 1-6 to 1-7 .  Not only did the 

Commission and defendants n o t  act collu:;ively, they did not even 

agree on whether ANAD should be includecl on the list presented to 

the President. 

Plaintiffs ' I1evidencew that the Commission and DOD acted Itin 

active concertN consists of statutory provisions, establishing 

the Base Closure Act process, which require the Secretary of 

Defense to create a force structure pl.an and to submit 

recommendations for base closures and realignments to the 



Commission. Plaintiffsr Mem. at 5-6. T1:le simple fact that both 

the  omm mission and  DOD have a r o l e  i n  t h e  c l o s u r e  and  realignment 

of military installations does not estab.Lish liability u n d e r  

"aider or abettorvv theory.  

C. The Court Specifically Dec'Lined To Address Issues 
That wereAtBef ore X L  -.-...-. ~-----.._.-- 

An additional reason the Court should not add the Con~mission 

as a defendant is t h a t ,  in making i ts  ruling, the Court 

specifically declined to address matters which were not before 

the Court, Order 1. Specifically, in issuing its Order ,  the 

court assumed, correctly, that defendants were not proceeding 

under the Rase Closure A c t .  See slip op. at 3 n.5. I t  t h u s  did 

not consider the interplay between the A c t  and section 3 5 1 ( a ) .  

S i n c e  t h a t  time, the Commission has acted pursuant to the A c t  and 

recommended to the President that ANAD be realigned and that 

tactical missile maintenance work be moved to LEAD. The 

President has approved the recomn~endat ion  and Congress is now 

considering it. The Commissionrs  appearance clearly presen t s  new 

factual and legal issues which were not considered by the C o u r t  

i n  i s s u i n g  i ts Order. 

11. S U B J E C T I N G  THE COMMISSION TO T'HE INJUNCTION WOULD NOT 
ADD TO PLAINTIFFSf ABILITY TO OBTAIN RELIEF 

Issuing an i n j u n c t i o n  a g a i n s t  the  ommi mission would not be 

efficacious for at least three very significant reasons. F i r s t ,  

an injunction a t  t h i s  t i m e  would be premature because the 

President's recommendations to Congress have not become final. 

Plaintiffsf ability to seek relief woulci. come, if at all, only 



after the Base C l o s u r e  Act p r o c e s s  has  run i ts  course. I n  t h i s  

c a s e ,  i n  a c c o r d a n c e  with t h e  p r o c e d u r e s  c.>utl ined i n  t h e  Base 

Closure  A c t ,  Base C l o s u r e  A c t ,  5 2903(e), t h e  Commission 

submitted its r e p o r t  to t h e  P r e s i d e n t  on J u l y  1, 1993 ,  t h e  

P r e s i d e n t  app roved  t h e  recommendat ions  and t h e n  t r a n s m i t t - e d  them 

t o  Congres s ,  which a c c e p t e d  them on J u l y  1 3 ,  1993 .  Congress has  

4 5  days i n  which t o  pass  a j o i n t  r e s o l u t i o n  d i s a p p r o v i n g  t h e  

recommenclations. See Base C l o s u r e  A c t  1 2904(b). To date, t h e r e  

has been no  d e f i n i t i v e  c o n g r e s s i o n a l  a c t i o n  on t h e  proposed 

recommendations. Thus,  any  c h a l l e n g e s  could be b r o u g h t ,  i f  a t  

a l l ,  o n l y  a f t e r  the P r e s i d e n t ' s  recommendations for b a s e  c l o s u r e s  

and r e a l i y n m e n t s  have become e f f e c t i v e . '  

Second,  t h e  Colnmission no l o n g e r  has  a r o l e  in the base 

c l o s u r e  p r o c e s s  and has  no a u t h o r i t y  t o  implement its 

recommendations.  The ~ o r n m i s s i o n ~ s  f u n c t i o n  ended when it 

t r a n s m i t t e d  t o  t h e  P r e s i d e n t ,  on July 2 ,  1993 ,  i t s  f i n d i n g s  and 

recommendat ions  w i t h  r e g a r d  t o  base c l o s u r e s  and r e a l i g n n ~ e n t s .  

T h e r e  is ,  therefore, no actidn which t h e  Base C l o s u r e  commission 

ha s  t a k e n ,  o r  is empowered t o  t a k e ,  that c o u l d  v i o l a t e  t h e  

c o u r t f s  i n j u n c t i o n  o r  t h a t  would i n t e r f e r e  with p l a i n t i f f s t  

r i g h t s  u n d e r  t h e  Orde r .  

I n  a s im i l a r  v e i n ,  courts have  held that t h e r e  can b e  no  
j u d i c i a l  r ev i ew of t h e  base  c l o s u r e  p r o c e s s  b e f o r e  the 
President's d e c i s i o n  regarding c l o s u r e s  and r e a l i g n m e n t s  becomes 
f i n a l .  See Specter v .  G a r r e t t ,  9 7 1  F . 2 d  336,  9 4 1  n . 4 ,  945-46, 
9 4 8  (3d  C i r .  1 9 9 2 ) ,  vacated and remanded, 113 S .  C t .  455 (1992), 
a f f f . d . o n  remand, No. 91-1932 ( 3 d  Cir. May 1 8 ,  1993), p e t i t i o n  f o r  
r e h f q . . f i l e d  and p-endinq,Id. a t  941 n.4, 945-46; Cohen v .  R i c e ,  
992 F.2d 376 ,  381-82 (1st Cir. 1983). 
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Third, by its express terms, 5 3 5 1 ( i 3 )  of the Authorization 

Act applies to the Secretary of Defense and not to the 

Commission. Section 351(a) specifically provides that Ifif the 

secretary of Defense takes action to consolidate . . . the 
Secretarv shall select the depot to perform the tactical missile 

maintenance through the use of competitive  procedure^.^^ 

(Emphasis added). The Courtls narrowly drawn Order provides that 

" [ i l k  is not intended to enjoin any action except that which must 

be in compliance with the provisions of said 3 5 1 ( a ) . 1 1  Order  3 .  

Thus, even if the Commission could be enjoined, 5 351(a) would 

not control t.he Commiss~onls actions. Addition of the 

Commission, therefore, would be a futile act. 

The Secretary of Defense may ultimately be required to take 

action under the Base Closure Act with respect to ANAD and LEAD- 

In the event there exists some conflict between the Secretary's 

obligation under the Base Closure A c t  and under this Court's 

Order, defendants may move to clarify or modify this Court's 

Order, at which time the Court can address t h e  effect o f  the Base 

closure Act procegs on its previous findings. The  commission,^ 

involvement at this time, however, is unwarranted. 

CONCLUSION 

For these reasons, t h e  Court shoulcL deny plaintiffs1 

petition to designate the Commission as a party defendant .  

Respectful..ly submitted, 

FRANK W. HUNGER 
~ssistant Attorney General 
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3PPOSITION TO PLAINTIFFSf 
'DEFENSE BASE CLOSURE AND 
EFENDANT AND FOR OTHER RELIEF' 

UCTION 

xess draws to a clcse, 

rt apply its December 21, 1992, 

< ase Closure and Realignment 

/ 

/ 1 upon the erroneous conclusion 

that this is necessary to preserve the integrity of the Court's 

Although plaintiffs style their petition as one to add 
the Commission as a party defendant, the relief that plaintiffs 
actually seek -- the application of injunctive relief against a 
non~arty -- is centered on Fed. R. Civ. P. 65(d). Nowhere in 
their papers do plaintiffs discuss a basis on which this Court 
could add the  omm mission as a party nearly nine months after it 
rendered a final judgment in this case. In addition, plaintiffs 
have failed to serve the Commission or to plead this Court's 
purported jurisdiction over the  omm mission. Accordingly, 
plaintiffsf Petition to add the Commission as a party defendant 
requires no further discussion and must be denied. The remainder 
of this opposition will treat plaintiffsf petition as a motion to 
apply injunctive relief to a nonparty under Fed. R. Civ. P. 
65(d). 



injunction. Revising the Court's injunction to apply to the 

commission, a non-party, is neither necessary nor appropriate. 

The Court's injunction runs against the Secretary of Defense and, 

in the event that the Secretary may in the future be required to 

take action under the 1990 Defense Base Closure and Realignment 

~ c t *  (the "ActM or the "Base Closure ActN), the need to clarify 

or modify this Courtfs Order, if any, can be addressed when the 

Secretary's obligations ripen at the completion of the Base 

Closure Act process. It would be meaningless to apply the 

injunction to the Commission. The Commission has already fully 

performed its statutory role in the 1993 round of closures and 

realignments of military installations; it will not play a role 

in implementing the 1993 recommendations, if and when they become 

effective. 

In addition to being unnecessary, no legal basis exists to 

make the Court's injunction applicable to the Commission. 

Contrary to plaintiffs' assertions, the Commission is not an 

agent of the Secretary of Defense and its injection into this 

lawsuit would present legal and factual issues entirely different 

than those addressed by the Court last December. Plaintiffsf 

efforts to show otherwise are based on a misconstruction of the 

independent nature and role of the Commission under the Base 

Closure Act. Plaintiffs also misconstrue the limited nature of 

* - See Pub. L. No. 101-510, 104 Stat. 1808 (1990), as 
amended by Pub. L. No. 102-910, § 2821, 105 Stat. 1290, 1545 
(1991). The Act is codified in a note to 10 U.S.C. § 2687. For 
ease of reference, citations to the Act will be by section number 
only. 



the Court's Order, which was "not intended to enjoin any action 

except that which must be in compliance with the provision of 

section 351(a).I1 Section 351(a) governs only certain actions 

taken by the Secretary of Defense and is not directed at the 

Commission. 

As further demonstrated below, the Court should deny 

plaintiffst request that this Court apply its injunctive relief 

against the  omm mission, a non-party. 

BACKGROUND 

On December 21, 1992, this Court issued a narrowly drawn 

Order enjoining the Department of Defense ("DOD") and the 

Department of the Army ("Army") from directing the consolidation 

of tactical missile maintenance'work performed at Anniston Army 

Depot (ltANADw) in Alabama to Letterkenny Army Depot ("LEADw) 

unless and until the Secretary of Defense complied with S 351(a) 

of the National Defense Authorization Act for Fiscal Year 1993.~ 

See AFGE v. Chenev, No. CV-92-PT-2453-E, slip op. (N.D. Ala. Dec. 

Section 351(a) provides, in pertinent part: 

if the Secretary of Defense takes action to consolidate 
at a single location, the performance of depot level 
tactical missile maintenance by employees of the 
Department of Defense, the Secretary shall select the 

- depot to perform the tactical missile maintenance 
through the use of competitive procedures, Any depot- 
level activity of the Department of Defense that is 
engaged in tactical missile maintenance on the date of 
enactment of this act shall be eligible to compete for 
such selection. 

P.L. 102-484, 106 Stat. 2315, 2377 (Oct. 23, 1992). 

- 3 -  



21, 1992) (hereinafter "slip opinion") . 4  As plaintiffs concede, 

DOD has stopped its proposed movement of missile maintenance work 

from ANAD to LEAD pursuant to the Court's Order. See Petition 1 

5. 

Since the Order, the 1993 round of base closures and 

realignments has been initiated. The Base Closure Act 

established an independent entity called the Defense Base Closure 

and Realignment Commission (~CommissionN) to meet in 1991, 1993, 

and 1995, §§ 2902(a), (e), for the purpose of recommending to the 

President a list of military installations for closure and 

realignment. The Secretary of Defense initiated the 1993 process 

by transmitting to Congress and to the Commission, on March 12, 

1993, his proposed list of military installations recommended for 

base closure or realignment. S 2903(c)(l).~ The Secretary's 

report, which was required to be submitted by March 15, 1993, 

id., included 165 bases on the list, but did recommend that 

ANAD be closed or realigned. See Department of Defense, Base 

Closure and Realignment Report (March 1993) (hereinafter "DOD 

Report") at 23-34 (attached as Exhibit A). 

In opposing plaintiffs' Motion for a Preliminary 
Injunction, defendants had argued that section 9152 of the 
Defense Appropriations Act for Fiscal Year 1993 nullified section 
351(a). That provision expressly prohibits the use of those 
funds appropriated or available to defendants in fiscal year 1993 
to delay or prevent the planned consolidation at LEAD. See Pub. 
L. No. 102-396, 106 Stat. 1876, 1943 (Oct. 6, 1992). 

The Act directs the Secretary to summarize in the Federal 
Reuister the process by which each base was recommended for 
closure or realignment and to provide a justification of each 
recommendation. § 2903 (c) (2) . 



Pursuant to the Act, see 2903(d)(2), the Commission 

reviewed the Secretary's  recommendation^.^ See Defense Base 

Closure and Realignment Commission, 1993 Report to the President 

(hereinafter "Commission Reportff) (attached as Exhibit B) . Upon 

finding that certain of the Secretary's recommendations "deviated 

substantiallyu from the force structure plan and selection 

criteria, § 2903 (d) (2) (B) , the Commission made findings, prepared 

its own recommendations and presented them to the President. See 

Commission Report. With respect to ANAD, the Commission 

recommended that tactical missile maintenance be realigned at 

LEAD. Commission Report at 1-6 to 1-7. 

President Clinton approved the Commission's recommendations 

and transmitted them to Congress. Congress has forty-five days7 

from the date on which the President transmitted his report or 

until the adjournment of Congress sine die, whichever is earlier, 

to pass a joint resolution (which is subject to presentment to 

the President) disapproving of the Commissionfs recommendations. 

See §§ 2904(b), 2908. If Congress does not pass a joint 

resolution of disapproval, the President's recommendations become 

The Commission held "investigative hearings, conducted 
over 125 fact-finding visits to activities at each major 
candidate installation, held 17 regional hearings nationwide to 
hear from affected communities, listened to hundreds of Members 
of-Congress and responded to hundreds of thousands of letters 
from concerned citizens from across the country." - See Commission 
Report at vii. 

' The Base Closure Act provides that 'Ithe days on which 
either House of Congress is not in session because of an 
adjournment of more than three days to a day certain shall be 
excluded in the computation of a period." S 2904(b)(2). 



law and the Secretary of Defense, not the Commission, shall 

implement the President's decisions. S 2904(a). 

ARGUMENT 

I. PLAINTIFFS HAVE FAILED TO DEMONSTRATE ANY NEED FOR THE 
EXTRAORDINARY RELIEF THEY SEEK 

Issuing an injunction applicable to the Commission would not 

be efficacious for at least three very significant reasons. 

First, and foremost, the Commission cannot do anything proscribed 

by the Court's injunction. Under the Base Closure Act, the 

Commission's role is limited; its function is to recommend to the 

President those military installations that it determines should 

be closed or realigned. It has absolutely no authority to 

implement the recommendations, and indeed its role in the 1993 

process has essentially ended. As noted above, the Commission 

simply makes recommendations. It is the President and Congress 

that determine whether the recommendations become final, and.then 

it is the Secretary of Defense that implements the President's 

decisions. S 2904. There is, therefore, no action that the 

Commission has taken, or is empowered to take, that could violate 

the Court's injunction or that could interfere with plaintiffsf 

rights under the Order. 

Second, by its express terms, S 351(a) of the Authorization 

Act applies to the Secretary of Defense and not to the 

Commission. Section 351(a) specifically provides that "if the 

Secretarv of Defense takes action to consolidate . . . the 
Secretarv shall select the depot to perform the tactical missile 

maintenance through the use of competitive  procedure^.^ 

- 6 - 



(Emphasis added). The Court's narrowly drawn Order provides that 

"[i]t is not intended to enjoin any action except that which must 

be in compliance with the provisions of said 351(a)." Order 9 3. 

Thus, even if the Commission could be enjoined, 8 351(a) does not 

control the Commission's actions and, thus, the Court's 

injunction would not apply to the Commission. 

Third, consideration of any modification of the Court's 

injunction at this time would be premature because the 

Presidentfs base closure decisions are not yet final. 

Plaintiffsf ability to seek relief, or any requirement to seek 

modification of the injunction, would come, if at all, only after 

the Base Closure Act process has run its course. In this case, 

in accordance with the procedures outlined in the Base Closure 

Act, see § 2903(e), the Commission submitted its report to the 

President on July 1, 1993. The President approved the 

recommendations and then transmitted them to Congress, which 

accepted them on July 13, 1993. Congress has a 45 day period in 

which to pass a joint resolution disapproving that decision. See 

S 2904(b). To date, there has been no definitive congressional 

action and the 45  day period has not yet expired. Thus, any 

challenges could be brought, if at all, only after the 

President's base closure and realignment decisions have become 

effective. 

In a similar vein, courts have held that, at a minimum, 
there can be no judicial review of the base closure process 
before the President's decisions regarding closures and 
realignments becomes final. See Specter v. Garrett, 971 F.2d 

(continued. . . ) 



In sum, the Secretary of Defense may ultimately be required 

to take action under the Base Closure Act with respect to ANAD 

and LEAD. In the event there exists some conflict between the 

Secretaryls obligation under the Base Closure Act and under this 

Court's Order, either plaintiffs or defendants may move to 

clarify or modify this Court's Order, at which time the Court can 

address the effect of the Base Closure Act process on its 

previous findings. The Commissionls involvement, however, is 

unwarranted. 

11. IN ANY EVENT, NO LEGAL BASIS EXISTS TO APPLY THE 
COURT'S INJUNCTION AGAINST THE COMMISSION BECAUSE IT IS 
NEITHER AN AGENT OF, NOR ACTED IN CONCERT WITH, THE 
DEFENDANTS 

Central to plaintiffs1 petition is their erroneous 

characterization of the Commission as either an agent of DOD or 

as having acted in "active concertv with DOD to enable it to 

evade this Courtls Order. In order to make their argunent, 

plaintiffs rewrite history, ignore the express language of the 

Base Closure Act, and mischaracterize the relationship between 

the Commission and DOD. As explained below, the Commission is -- 
and by law is required to be -- an entity entirely independent 
and separate from defendants, which operates under its own grant 

of authority from Congress. 

( . . .continued) 
936, 941 n.4, 945-46, 948 (3d Cir. 1992), vacated and remanded, 
113 S. Ct. 455 (1992), affld on remand, No. 91-1932 (3d Cir. May 
18, 1993), petition for rehla filed and pendinq,Id. at 941 n.4, 
945-46; Cohen v. Rice, 992 F.2d 376, 381-82 (1st Cir. 1993). In 
Cohen, the Court further held that the base closure process is 
not subject to judicial review under the APA. 



A. The Commission Is Not An Aqent Of Defendants 

Contrary to plaintiffsf assertion, see Petition 1 1, the 

Commission is not "an agent of the Secretary of Defense, 

Secretary of the Army and Department of Defense." Rather, the 

independence of the Commission is the core element of the Base 

Closure Act process. The Base Closure Act makes explicitly clear 

that the Commission, composed of eight members appointed by the 

President, by and with the advise and consent of the Senate, is 

an "independent comrni~sion.~~ S 2902. Prior to enactment of the 

Base Closure Act, and creation of the Commission, many in 

Congress viewed Executive Branch base closure proposals with 

skepticism, believing them largely motivated by the desire to 

punish political opponents rather than to save taxpayer dollars. 

They believed that the Secretary of Defense's decisionmaking 

"raised suspicions about the integrity of the base closure 

selection process." See H.R.Conf.Rep. No. 923, lOlst Cong., 2d 

Sess. 705 (1990), reprinted in 1990 U.S.C.C.A.N. 2931, 3257. 

Congress thus sought to create "an independent, outside 

commissionw to direct and ensure an impartial process to downsize 

the nation's military establishment, Id. See also Specter v. 

Garrett, 971 F,2d 936, 940 (3d Cir. 1992); Cohen v. Rice, 992 

F-2d 376, 377-78 (1st Cir. 1993). 

- The Base Closure Act is replete with provisions that serve 

to safeguard the Commissionfs independence. Although the 

Commission is encouraged to borrow employees from other federal 

agencies (because of the brief tenure of the Commission), 



Congress specifically provided that it may hire only a limited 

number of detailees from DOD and they may perform only certain 

functions. § 2902. For example, no more than a fifth of its 

professional analysts may be DOD detailees. § 2902(i)(3)(B). No 

DOD officer or employee may be detailed to the commission if, 

within twelve months before the detail is to begin, that person 

participated personally and substantially in any matter within 

DOD concerning the preparation of recommendations for closures 

and realignments. § 2902(i)(3)(C). In addition, the 

Commissionls Director of Staff may not have served on active duty 

in the Armed Forces or as a DOD civilian employee during the year 

preceding the appointment. S 2902(h). 

In the face of the plain statutory language and legislative 

history supporting the independence of the Commission, plaintiffs 

resort in vain to principles of agency law in an effort to bind 

the commission. Without any support whatsoever, plaintiffs claim 

that the Commission and defendants are in "a fiduciary 

relationshipw and that "the Department of Defense set up the BRAC 

Commission to act in its behalf.'# PlaintiffsJ Mem. in Support of 

plaintiffsr petition to ~esignate the Defense Base Closure and 

Realignment Commission as a Defendant (hereinafter PlsaJ Mem.) at 

11. 

. As the express language and deliberate scheme of the Base 

Closure Act show, however, Congress, not DOD, created and 

empowered the Commission and established the Base Closure Act 

process. DOD did not qqgive@q any authority to the  omm mission, and 



DOD does not exert any control over the Commission. The 

 omm mission, therefore, cannot be, and is not, an agent of DOD. 

B. The Commission Has Not Acted In "Active Concert1* 
With DOD 

Plaintiffs' next argument relies on the contention that the 

Commission served as a smokescreen behind which the defendants 

could operate to avoid complying with this Court's command. This 

theory clearly implies that the various entities had some 

collusive agreement to avoid the Court's Order, but plaintiffs 

cite no evidence to support this allegation and there is none. 

Plaintiffs note simply that the commission and defendants have 

some common interest vis-a-vis base closures. That is clearly 

insufficient to establish collusion. 

Generally, n[o]ne who is not a party to the action in which 

the injunction was issued cannot be bound by it because he has 

not had his day in court with respect to the validity of the 

injunction." 7 Moore's Federal Practice 65.13 (1992). See 

also Peterson v. Fee Intfl, Ltd., 435 F. Supp. 938, 943 (W.D.  

Okla. 1975)- The exception is where a nonparty has actually 

aided and abetted the defendant in avoiding the injunction. 

Parties cannot simply substitute a nonparty to carry out the 

enjoined activity. See, e.q., Reqal Knitwear Co. v. NLRB, 324 

U.S. 9, 14 (1945). 

Cases establishing aider and abettor liability, however, 

bear no resemblance to the situation here, where the Commission 

has simply acted within its statutory mandate. Often, aider and 

abettor liability is found in trademark infringement cases, where 



an enjoined defendant colludes with another to continue selling 

infringing goods. See, e.q., Vuitton v. Carousel Handbaqs, 592 

F.2d 126 (2d Cir. 1979); Peterson, supra. Importantly, a mere 

commonality of interest is insufficient to establish collusion. 

Vuitton, at 130; Peterson, at 943. Rather, courts require 

evidence that the defendant and the nonparty are "so identified 

in interest as to represent the same legal right." Peterson, at 

943. See also Vuitton, at 130. 

Of significance to the case at bar is the omission of ANAD 

from the Secretary of Defense's recommendations, see DODfs Report 

at 23-34, a fact plaintiffs do not mention because it undermines 

their whole argument. As noted above, the Secretary of Defense 

did recommend that ANAD be closed or realigned, or that 

tactical missile maintenance work be realigned from ANAD to LEAD. 

To the contrary, the Secretary recommended that LEAD be 

downsized. DOD Report at 41-42. After an exhaustive review 

(including site visits and public hearings), the Commission 

explicitly rejected the Secretary's recommendations relating to 

ANAD and LEAD, and instead recommended t o  the  President and 

Congress that tactical missile maintenance work be realigned to 

LEAD. Commission Report at 1-6 to 1-7. This shows that the 

Commission and defendants did not act collusively, and, indeed, 

did not even agree on whether ANAD should be included on the list 

presented to the President. 

Plaintiffs' "evidencew that the Commission and DOD acted "in 

active concertN consists of statutory provisions, establishing 



the Base Closure Act process, which require the Secretary of 

Defense to create a force structure plan and to submit 

recommendations for base closures and realignments to the 

Commission. Pls.' Mem. at 5-6. The simple fact that both the 

Commission and DOD have a role in the closure and realignment of 

military installations does not establish liability under an 

"aider or abettorg' theory. 

C. The Court Specifically Declined To Address Issues 
That Were Not Before It 

The Court's injunction was not originally intended to apply 

to the Commission. Indeed, in making its ruling, the Court 

expressly declined to address matters that were not before it, 

Order g 1, and assumed, correctly, that defendants were not 

proceeding under the Base Closure Act. See slip op. at 3 n.5. 

It thus did not consider the interplay between the Base Closure 

Act and section 351(a), nor the effect of any future 

recommendations enacted pursuant to the Act. Since the Court 

issued its Order, the Commission has acted pursuant to the Base 

Closure Act and recommended to the President that tactical 

missile maintenance work be realigned to LEAD. The President has 

approved the recommendation and Congress is now considering the 

President's action. The Commission's appearance clearly presents 

new factual and legal issues which were not considered by the 

Court in issuing its Order.9 This alone would be a sufficient 

Nor should these issues be considered now. See supra at 
7-8. 
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basis to refuse to extend the injunction to apply to the 

Commission. 

CONCLUSION 

For these reasons, the Court should deny plaintiffs' 

petition to designate the Commission as a party defendant and/or 

to extend the injunction to apply to the Commission. 

Respectfully submitted, 

FRANK W. HUNGER 
Assistant Attorney General 

JACK W. SELDEN 
United States Attorney 
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IN UNITED STATES DJSTRI.CT COURT 
NORTHERN DISTRICT, mTElUU D M S I O N  

AMERICAN FEDElGiTfON OF GOVERNMENT ) 
EMPLOYEES, LOCAL 1945, and 
PATRICIA S. WHITE, 

) 
1 

Plaintiffs, 
1 
1 
I 
j C . S E  NO. CV-92-PT-2453-E 
1 

RICHARD CHBNEY IN H I S  OFFICIAL 1 
CAPACITY AS SECRETARY OF DEFENSE ) 
and MICHAEL P. W .  STONE XN HIS 
O P l ? I C ~ ~  CAPACITY AS SECRETARY 

1 

OF THE A W ,  
1 
1 
) I i 
1 Defendants. ! 

EXTlBNDXNG .'- SCOPS 0%' THf S COWRF' S PRIOR 1 NJUNCTION TO 
frnQIME !PFlE BRAC COMKISSION DOES NWB PRESENT W FAC111Al;' 
AM> L ~ & A I I  ISSUES TO THIS COURT. 

The issue presented to this court  at-, present is the same issue 

presented to and decided by this court in ite previous order 

enjoining the Secretary of Defense from taking any action to 
i 

xealign the m i s e i 3 . e  ma5ntenance work from the Anniston Army.Depot 
. . 

( nA.Z?ADne) to the Letterkenny hfiay Depot, ( WLEADa) without 

implementation o f  competitive bidding procedures s e t  out in the 

~uthorizatioh Act.  The issue presented to this court ii whether 

the BRAC Co~is~ion's r&commen~tf on that  the missile maintenance 

woxk at ANAD. . be . . rea l igned to 
. . 

tehD violates - t h e  requirements of 
. . 

Section 351(8) of ' the Aqthorization Act  ,which requires the 

~ p l a a a n ~ i t i 6 b  of coinpetitive bidding hrbsedurcik.  hi^ court 

addressed. t h i s  same i s s u e  prev$ously in its "Finding@ of pact and 

I 
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Conclusions of Law" entered on Decexybor 21, 1992. ~ h F s  Court 

framed the issue a s  " [i]s the  realignment of m i s s 1 l . e  maintenance 

work from ANAD to LEAD in violation of S 3 5 l ( a )  of the National 

Defense ~uthorieation Act fox Fiscal Year 1993 signed by the 

President on October 23, 1992. " S S i  -an F s d e w o n  a 
~overnment Em~lnvess , Local 1944. and Pat.r&cin f 3 .  Wh te v. Chenev, 

NO. cv-92-~~-2453-E, s l i p  op- at 4 ( N . D .  M a .  D e c .  21, 1990). 

 he Defendants argue that t h i s  Court did not addresa the B a s e  

Closure A c t  (BRAC) in i t 8  previous ruling and therefore including 

the BRAC Commission within the scope of this Court ' 8 '  in junction 

would present new iesuee whlch were not considered by this Court. 

The Defendants, however, are mistaken i n  t h e i r  interpretat ion of 

the I s sues  previously addressed by t h i s  C o u r t  and in theit 

interpretation of the issue presented in %he instant  c i k c ~ t a n c e s ,  

As s e t  out above, the issue in this instant adtion. is the precise 

issue presented to thia  Court under the previous action. ' The BRAC 

Commission has recommended the same actions previously rocommended 

by the  Secretaxy of Defense and enjoined by t h i s  C o u r t .  As in the 

previous action, it is not necessary for t h i s  C o u A  to epcif ical ly  

address the BRAC statute since the outco~ae of this courtvs decision 

doee not rest upon the BRAC statute, bat rest8 instizad upon g 

351(a) of the Authorization Act .  Themfore, th is -  Court ehould 

extend the scope of its previous order enjoining the-transfer of 

any misaile mafritenance work from ANm to IZAD b l e e a .  such tranefes 

complies with S 351(a) of the Authorization Act, 'eb: . . inclqde' the. 

BRAC Cmnmie s f on. . . 



SECTION 351(A) OF' T m  A m O R I X A T I O I  ACT APPLIES' 'l!O TEE 
BRAC COMMISSIOMo 

SectLon 351(a) of the Authorization A c t  provides in part a 

follows t 

If the Secretary of Defense takes action to consolidate 
at a s i n g l e  location, the  perfomance of depot level 
taatical  missile maintenance by erirployeea of t hc  
Depaftment of Def enee, the Secxetar y shall aelect ' the 
dcpot to perf o m  the tactical missile maintenance through 
the use of competitive procedures. 

The Defendante argue that the language of thLe- eeotion 

restricts its application to only include the Secret* . . of Defense. 

Howevex, t h i s  argument i s  erroneous in that it f a i l s  to take into  

account che relationship between the Secretary of Defense and the 

In its. Findings of Fact and Conc1.u.sions of Law, this .Court 

held that "the clear intent of Congreee in A c t  351(a) is to require 

competitive procedures If there is to be a consolidation action: 

S l i p  op. at 25.  The Secretary of Defense is clearly ttubjeat to tho 

provisions o f  the Authorization Act.  Under the process set out in 

the Defense Base Closure and Realignment A c t  of 1990  (BRAC), the 

Secretary of Defense acts to close or realign military bases 

pursuant to the recommendations of the BRAC Comiaeion, Since th;e 

Secretary of Defense is required by S 351(a) . to impl'ement 7 d*ti! 
c,tltive bidding procedures pr ior  to ~ O ~ O l i d a t h n  ox ? k,,/ 
realignmenf , the secretary of Def ens0 cann6t f ollov the-.. BRAC 

\ j 

Coxumiss ion ' e re~onun~oda-tibns wrthout imple+entation ' of. 
. . 

, . 

3 
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competitive bidding procedures. Sea Defense Base Clos'ure and 

Realignment Act of 1990, Pub. L .  No. 101-530, SO 2904 -, 104 

S t a t .  180R, (codified at 10 U . S . C .  S 2687, note (supp. 1993)). 

Theref ore, t h e  BRAC Cumiss ion may no t  rt-ecamend t h a t  t,he Secretary 

of Defense take actions in vio la t ion  of the Authorization A C ~  and 

ae a result, the BRAC C o m i s a i o n  ia ultimately subject to the 

competftivo bidding provision in Section 351(a) of the 

Authorization A c t .  

The Defendants1 interpretation of Section 351(a) of the . - 

Authorization d kt would allow the BRAC Comnission to c i r c u k e n t  tho 

requixementa of s a i d  section and would place conflicting 

obl igat ions  on the Secretary of Defense.  Specifically, the BRAC 

Commission'e recommendation to realign the m i s s i l e  work from A N ~  

to LEAD without implementation of compokiti .ve bidding procedures 

w i l l  e i t h e r  require the Secretary of Defense to f o l l o w  such 

recommendation thereby violating this Courtre injunction and s 

351(a), or to refuse to follow such recommendations; however, t h e  

Secretary cannot do both. Such an interpretation of Section 351(a) --. 
is thexefore not reasonable, and thus t h i s  Cour t  should f ind that 

t 

the BRAC Cammission i s  subject to the requirements of Section i 

351(a) of the Authorization A c t  which requires competitive bidding 

ptoceduxee to be implemented in conjunction with.any baae closure 

or realignment. 

IGXTENDIa !I!€& SCOPE OF YEXS COURT'S PREVIOUS IHJUNCTICON 
TO m c w e  THE BRAC COMHISSION wow NOT RE P-. 

Tho Defendants rely on several cases for their assertions that 
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extending the scope of this Court's inJunction to include the BRAC 

Conmission at t h i s  time, would be premature. SQQ Befenaants'_Reolv 

gemorand= at 7-8 c i t i n g  m c t o r  v .  Garr-tt, 971 P.2d 936 (3rd  C t x .  

1992), yacated an-, 113 S.Ct. 455 ( 2 9 9 2 ) ,  m o d -  on 

xemand, 9 9 5  F.2d 4 0 4  (3rd Cir. 1993); m e n  v .  Rice, 9 9 2  F.2d 3 3 6  

( 1st Cir . 1993) . However. the Defendants * reliance on these ;asea 

is misplaced and their interpretatlor1 of such caeea ia erroneous. 

The Defendants erroneouSly cite Cohen v. Ri for the 

- proposition that the base closure process is. not "4 e ject to 

judicial review under the Adm1nistratL'~e Procedure Act.  

mfendants ' R e ~ l v  Bemorandq at 8.  The court i n  _Cohen did  ns.t;l 

render such a holding. In contrast, the court stated that the  

actions of the president, were not subject to judicial review under 

the Administrative Procedure A c t  because t h e  President is not an 

"agency" within the meaning of the A d m i n i s t r a t i v e  Procedure Act. 

_Cohen, 992 P.2d at 381, citing Bapk3J.n v .  Maesanhusete&, .I12 S .Ct. 

2 7 6 7  (1992). The Plaintiffs in the instan-t action are not 

challenging the declsion of the President. Moreover, on r e m a n d  

from the Supreme Court, the T u r d  C i r c u i t  in Wctor v. rsrett, 

held that  the President's decirrion to close a military base under 

BRAC was subject to Judicial  r e v i e w  bnsed on tho sepd,ation of 

powers doctrino. s ~ e c t o ~ ,  995 F.2d at 408-09. 

In both C o h e ~  and &ectar, the p l a i n t i f f s  broug3t suit to 

enjoin the closure of m i l i t a t y  bases under BRAC. In both cases, 

the plaintiff's basis for relief was that the Secretary of Defense 

and .the BRAC C o m i s a i o n  did not colupl.y w l . t h  the procedural and 
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substantivu requirenmnts of BRAC Fn rec;ommending tho cloeure of the 

basea. s e  m, 971 F. 2d at 942; l&h.aj-, 992  J? .  2d at 380. 3x3 

contrast, in the instant action, the Plaintiffs do not allege that 

either the Secretary of Defense ox the BRAC C o d e s i o n  haa fa i l ed  

to comply with the requirements of BMC. Inatead, the Plaintiffs 

axgue that  the BRAC C-lssion violated the requirements of sec t ion  

351(a) of the Authorization A c t  by recommending the realignment of 

miseile maintenance work from IfNAD to LEAD without zompe t i t ive 

bidding procedures. Therefose, he cases on which the Defendants f " .  1 
xely are inapplicable since the ahalysis io such casde wa's bqsed on 

the Court'e construction of ~RACiand not on Section 351(a). 

N. 
I 

!l!HE BRAC COMMSSPON 16 AN, mFJT OF, AMD/OR ACTED XN 
. COHCERT WITH, THE DEF&BDANTS AND TRERIWORE PALLS UNDER 

TIDe SCOPE OF TBIS COURT'S ORDER ENJO%NINE TfZg TRANSFER 05' 
!l!ACTICAt, XISSXLE MAINTENANCE WORK FROn ABAD TO L W  
UNLESS SUCEI TRANSFER COMPL1E;S RI'Jlfl SECTION 351(a) OF TRE 
BOTHORIZATION ACT. 

1 . . 
The ~econuncndation on the .part  of the BRRC Commission to 

* 
realign the missile work from A N ' b  to LEAD without implementation 

of competitive bidding pmceduree required under the Authorization 
1 

A c t  violates t h i s  Court'e injunction. The BRAC statute indicates 
1. 1 

that - the Department of Defense sjt up the BRAC Ccmnnleeion to act in 

&@ehrlf. &+ 10 U.S.C. 1 26 d 7, note, SS 2901, sf.. a I 

d 
ea-, (Suppa 

!? 
1993). The Department of Defensq did not; fully divorce itself from 

/ 
base cloeur&s, but rather gave the BlRAC Commission the authority to 

do what t h e  Department of Defense could have done on its own. 
I This clearly satisfies the bas ic  elements of apgncy' wherein a 

I principal  gives authority to h i s '  agent to a c t  on hfe behalie 

6 
1 ' :  
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The close identification in +nter~St between the BRAC 

CommLesion and the Sectary Of Defense Ls axampl.tfied in both the 
- - 

activities on the  par t  of t h e  BRAC Conmission and 1x1 the base 

closure/realigm~en-t: proceee s e t  out in t h e  BRAC s tatute .  This 

" i d e n t i f i c a t i o n  in interest" ehows that till9 BRAC C m i s s . i o n  is in 

.active context or participation" w i t h  the secretary of ~ e f k n s c .  

Peteraon V. F e e  Lgt'l. Ittd,, 4 3 5  F- Supp. 938 ( W . D .  Okla, 

1975) ;  PO- CQ. V. t 230 F * supp- 6 4 1  (E-D- Mch- 

1964). 

The Defendants allege that the BRAC C d s s i o n  "cannot do 

anything proscribed by the C.ourt ' 8  injunction. ' m e n d a n t s  ' Re~lg 

w a n d m  at 6 ,  However, such an allegation LB exxoneous . If the  

BRAC Commission is not brought w i t h i n  ?:he scope of t h i a  Court'a 

injunction, then the Commission's recommCndations that the m i s s i l e  

maintenance work at ANAD be realigned to LEAD without 

implementation of competitive bidding procedures will diaturb t h i a  

Courtfa adjudication of the rights and obligations between the 

original parties to t h i s  Court's injunction and will upset this 

Court8 s ability to rsender a binding f udrpaent. ynited States v , 
m, 472 F.2d 261 (5th Cir. 1972). Therefore, the B W  Commission 

should be brought under the Scope of this Court's previous 

in junction. - 
Based on t h e  fc;regoing, t h i s  Court ahould &ant tha  

P l a i n t i f f s '  P o t i k i o n  and extend the scope of this  Courtts previous 
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S X c a s r r n Y  OB T W I  ARMY, 1 

$& 

DEPmmB. I T ENTERED &* 

I n  accordma. v i t b  Finding. 02 Paot a ~ ~ ~ ! . : $ o n c & ~ & - : o  Law 

f i l e d  ~ontemporu)oou~l~ herewith, L h m  aaurt aZ;lorn, Ldjudpa., 

Qealrrrc and d a a a o a  a m  followmr 

1. Thm proporad oonnolidarion Of the tautiarl  niaeilo 
C-..--- - 

maintenance work undar t h e  direction of the dafandanta insofar as - - - --- -.- 

it r ~ 1 a t . s  to a transfer of any suoh rniseien from hnnioton m y  
L 

 spot to Lat t~rksnny  Atmy Depot ( the  oou# addtsrses only nuclh 
-.-.*-----".--- 

subjaat ~pn%tsr whicb i s  before this aaurt) is mubjod to uLl thr 
=-*- - -"_- * _  

provioiom of S351(a) of the &i;~onal D l t r h s e  Author i za t ion  A c t  
_-. 

f o r  ~ f s c l a l  Y e a r  1993, vhiah ahid proviesionm m e  now ana havq barn 

sincs thr data of the  Proaidontq 8 e i g ~ i n g  in full force and 
. 

4 

2 .  %e dafandunta and q e i r  agents and amployeam ara 

a n j ~ i n s d  from trnnmtarrinq any 'partion at t h m  t a u t i c a l  mAeailm - *- ----Y - _I 
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maintonanaa vark or taailit iesl ,  and job& .nQ eqyipmurt relatmd 

Depot or any other depo*, baeo or fauility for tha .- ~ u r ~ 0 8 e  - . - of a . or ...-. 

w i t h  the intmnt of consolidating said taatlcal nissilm 
- _-_ I -- - " ----- *- --" .-. 

maintenance, work of t h a  I3ppartmMt ~ i r  tho m y , .  m e s a  - _ .  and _ until _ 
eaid S 351 (a) are - " I * * * l e 2 _ - - _ .  

implamentad and celeut ion mad* and aation taken . b ~ ~ p ~ ~ d a & y .  _- . ---"-. "-.- . * 

3 .  It i r  not: Inkandad to rnjoin any aot.Lon axumpt that 

whioh must be in oaaplianaa w i t h  tho  provisionn of said 5 361(a). 

cost. are ammm~aod against the deimndanta. 

The c o u r t  i s  a o n r b l e ,  o f  courrmyto a coruidoration of 

appropriats uaondmen+& to t h i o  j u d y t  which may be suqgamted. 

D(dlD and QPPmUD this 3 / day of Dwpmbwr. L992. 

/7 
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DEC-L 92 MON 18: 38 
, . 

N TH)& UHZTED STATES DISTRICT COURT 3WR THE ' 

NORTH- DXSTR~CT QP  LAB^ 
ULgT;;e;RH DIVISION 92ilEZ21 PC 3: 29 

Awlmxw PBC;IESUIfON OF 
EKPmYExs, 3 B C . u  

1 

1 . 9 4 ~ ~  and P A ~ T C I A  I .  ~ T B ,  1 

V. 1 (CVPP-PI'-~~BI-E)  
- 

RICHARD CSWEY I# R I B  O P F L C J s  
CAPACITY &S SEcRE!I'hRY bP 
DEPBIGE and =ctiAltL P. W I  OTONE ) 

h+' 
IN H f B  OPFZCIAL W A C L T Y  AS 
BzwTmY oP THE m, 1 EN'TERED 

G" 
L 

VATDTloSI OP TACT CO#CLVBIOXO OF 'w,$,., 

  his cause came on to be hrsrd on Deccmbar 19, 1992 at s 

bench trial and ooncerna th* Army's proporred m b a m a n t  or t r a n ~ x ~  - - -  - 
or tniaaila maintonanca vorK froa Armistan ~ r m y  D4wt (ANAD) t o  
L- - -  C ?  L .  I - ."* L- 

LettorXonhy Army O m p o t  ( -Dla ANAD is one or a numbmr of depots 
C 

throughout ths United States, each OF which  Lo involvsd in 

maintaining and aupportinp various veagona syr~temo of the united 

'~hs partiem agreed to a aonclolldation of hearing w i t h  trial 
on moritu purrnuant t o  the Fed. R. of C ~ V .  P. t5s. The aoutt  has 
sarpadikd ito consideration of trha cram b,cauam of the imninsncm 
of t h e  propoed consolfdation m d  trana2.r. 

4 .  
'The cour t  will atat* 8 brief 6mnary oC tho fact.. Ih. 

part;ihu have mtipulatrd ka crortain bo - . 
rapanted but ara her* incorporat ee 8ign.d 
a nStlpul8tion of FactsN;droignate : To f h m  
mYtcmt that any fact8 stated.by..the . onilicl , , . I  

with thm atipulatedlt facts ,', Ui.; mtipu1at.d .faat# w i l l  q0v.m. , . I J ;  . ,  
Only one witnara tloutirierd. &'number o f  a i b i t e  havg b a ~ n  i . '  
admitted without objration. Thm perties have bean h ~ l p f u l  in 
natrwing,  defining snd retining t h e  issuee.  
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wrk.  0 t h ~  depot. performing a i a e i l o  m l r i n t m ~ e  work isralude 

the  Red R i v a x  Arny D Q W ~  (-1, Saaramento Arrry D&pOt (w) , 
~ertarkemy m y  Dopot (W) and MI Tobyhsnna ~ n n y  Papot 

(TOAD) . 
Tbr Department of Defenem araatsd a a ~ ~ e l  knawn an ths .-----. --* ----*.-* -**.-.*-- <. ,-.+*. =. .w*- 

DaffBno. Depot %intenanas Cauna.1, which on January 18, 1091 
4 X ~ , . ~ . s I " - s r  u -As - --. -Xrc= -- 

pxoparod r otudy entitled " W D  Taotioa1 Hiemilo 8tudyn. mi. 

rtudy recomm~nded that  ear+.h ldsr i la  rsgair work being 
L- -- - - -.- -.I_ 

parfornod at thr A m y  DcltWtfJ raf~rrloB to abova, ino ludhg m 

mubetantial nmount of work being conducted a t  ANAD, br - 
UP 

consolidatad a t  ,W in tb* S t a b  of Pmneylvmia. It a i m  
bw -r .-inrrc*- -m- ri-- . IIYY- 

report is hplamented, any trctical,mfssilo maintmanaa presently 
--. --_. 

baing eonduated a t  MIAD Would rhova L&M, tharrby affecting at 

MAD.' The rmcamplrndrtion of tho Dofan@e K&ini:mana Depot 

C0rtn6.l hag been p~opomoci t o  be imp~smrntsd by f&e S o a r r t a r y  of -- - - .- . . 

Defenre by 4 virkue of 8 Jo int  Bcwiar ~ u r i n e c m  P l u r ,  d r t d  . --".."-%- 

Pabru&m 199 1, and tha Dmf 8-e ,~ainteaanao Coimsel  Cotgorate --- - - & A  - - 

Burinram Plan, - dafrd May 1991. 

Thr implgnantation af tho coneolidatioxl 4r..-.r -. .-- t:o LICAD waa to begin 
- .- - - . - - *>*.. 

am of Oatober 1, 109a vith @a rwrllqnmmt of almvan position. - -  . . 

from ANAD to L W  m r f m o t l v m  on that data, Omcm t h m  promant 

'me bw~D ~nviranm esamrnt: vith z4efa.ranca to thr 
z tod  transfer two nundred hinet throa - 8 a i v  lirn poaitione vould ba dffectrd by tho comoli atfon. 

blaint$ffa have ruggamtrd, but  h ~ v o  offarad na evid.ncr Ca 
support It ,  that four h~drod  pclgitiorin'may be a f f e ~ b d .  In this , J .  , t : !,I 
aouxt' l viov i t  it3 inmaterial Whathar ma nutabor f tt two hundxod :' ' I  ,,!A . j 

forty might or f a x  hundred, ' 
, I  ?, 
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1 .  

l a w s u i t  w a r  i f l e d ,  plaint i f f*'  counarl war 4ontaUt .d  by th r  

~ u f i t t c r  Dapu-tm.n+ oa b.biLf 02 the  Army and, ky l a t t e  49- 

o a t o w  - 22, 1992, plaintiffs vara I dv ised  Chat, "the Amy ha& 

advised w that: it w i l l  t a k m  no adioru ,  0th- thur planning, 

thxough tha  and of thl8  wonth to i t ~ p l a o n t  kahefsr of 

hnnlaton'r m i s a i l r  mintmanaa aierion far aonrrolld.tLon.* On 

Ootober a 7 ,  1991, hovevw, Wjor arneral Danhif~ L. Banahoff sent 

a Memormdum to AHkS which stated 'W. aw rnovi~aq a h d ~ d  vith thm 

trrnaition o f  nisrile sy.tmmm ink4 LEAD." HQ further directed 

that two piecea of equipmsnt be moved during thm vogk of N0ve.mb.r 

a ,  19 s 2. ANAD employees war& directtab to prmpare thee. two 

piecan  of wpipnont ta be moved to F.. They did eo on October 

20 and/or 29,  1997. Thr two piram8 02 ~ i p m a , n t  wrrs shippad 

The J-PIU~II to bm doaided by th i r  court: a]:. the following !' 

2 DO pla int i f fa  bava rbn4fng to mairrtain the ir  claim*? 

3 .  xa the raaliqnm-t of nisrilo rnaintamce mrk  from 
. ., , . . , ,- , .,h*.Td%-- 

6- . --- ru* ...W---lUUI..--p.lb 

AHAD to L W  in violation o f  smction 331(a) of  tho National 
\ ---- ---.- ,, was,., --- .d~ ,.-,. - 

- 

'Tho plnintiffw aakad f o r  extraordinary 1:mli . f  and 
consid~ration a t  varioura ~tage6. Boahusr of ogrrnaento betuoa@_ 
the parkimra, hmaringa of those  agpliaations werr rwdarrd 
unnoaassuy. Ths moving of t h m  two gleca8 of equipment wae not 
darnmd to ba critical. 

! 
, . ' I ,. ?tl- ;  , .; .,,f .,, \,' i .   if andank; nop longat maintain that aithmr ths +bPo&d ,? 

tranefer ta LZUD o r  th is  &ation i o  governed by t h m  wfenseb-Baar 
closure and Raaligmant Ad; oS 1990 [WBRAC*) , . C r ,  , .,I , *  
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Dafcnaa Authorixation A& for ii8c8l Y r a r  IS91 taipn.4 by th. -- _ ^ - .,w m.-s 

Prutsidrnt on Ootabstr 13, 199% T h h  i e b u s  involvur -... - 6 

d.t-inaCion af Wh4th.r L<--..- uhid ( 381 I ..- .,. (a) +_ .. aff , - n:tivaly =-I I* , A Y."--i..&- repralmd 

or n~llifiad by Section 9152 of th. Defame ~pp:ropriat~ons  A& 
\ ---.-d- .----- - . A "  "-. -.s*.-.-.. T -..k 

for Fiscal Yoar 1993, 8ign.d by tha ~ r p s i d o ~ l t  on 00tObU' 7,  1992. 

Tharo &rr acme praliminary imnuam which mu.& ba addrrased 

prior to +ha court'. raaching t h m  merit. af tho plaintiff8~ 

c la im[r) .  Those inmuem have bean p r r v i m l y  v c t l l  rddrmmued i n  
Sr 

c o u n t y a i ~ e n e a a v . c b e n a y ,  , ?. 8uPp. (Y.D. of NY 1992). & ( 3  ~7 
mig court vial a o m m t  on but not rdpaat. variauu aonaluriana of 

Judge I r r i m a r .  Paga zef~rrnou are te the original opinion.' 

to this c iee ,  thf8 court - qanarslly agrees r -rr .* *. .. vith  -- and adogtr Judga 

Larimar'r pJutsticiability~ conclusions at pagoe 18-29. p he court 
, . , - - - - -  - " . I. ? *-'- 

-- 

"~laintiffo nov acknovledgo that thrir NWA c1.h 1. l i m i t e d  
to a~eerting that tha derendbnte huvo not camplied w i t h  the 
procwlural raguire.mmnt8 o f  I D A .  This p o ~ i t i a n  el-inatem tha 
necarmity for the oourt to c o n a i d u  an o u l i a r  a r  me a t  

aoaia-eacnomic i'lrpaat 02 the  mova. 
Y p l a i n t i f f s  that dafondantm'bava not proprly clan. b r a d  tha 

'Tho court  hae been rovidecl with a dopy o f  Judge Larimer's P opinion and hao bean adv rad that it w i l l  bm publiihrd. Thr 

C p u t i r m  have copy o f  t h m  o inion. While tho Isrue of vhathrr z BRAC appliea h u  been romwa froa Waf8 caoe. th8 aourC -11s 
attant ien +a Judge \LazriBer@r nHiotory. of thr 13-0 Clorura and . 
~ e a l i g n r n d  &t P a p a ,  13-37. . Alro ram Y. m, 

3 
, . 

97% Y,Pd 936,  939-41 (3td'cir. r99a4 . Tho aourt har been 'adviaad ,$$ii;,$.. "-21 ' . 
by defendants that  me4tg& v u  M o a  ad on Nov~~mbar 9, ' %99?: yd, : . , a;;:,r,+ . ,, ,, .$ ,.J'. 

ramandrd for further conaidemtion in light oC -1 6 ,l i I 
a ,\J ;. 

. f  0,Y ,f ' .. '#., , ~ a e & u ~ e t w ,  l i a  &I.=. 1767 (1992).  h 
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1 . .  . L 

~Prhan  kbr iasura presented by an action i n v a l w  htsrprrthg 

lagimlation mnd prote&ing rights believed to havm be- infringed 

by an ada in ia ta t ive  agan~y'r failure t o  carnpLy with tha t  

l eg is lat ion,  the Judiciary ie ~ ~ p p o w a r d  to rsvieu the  

and adopts Sudgm w h a r ' n  cnnclupionc with rararonca to 

rovlrv i a  prohibited with rrgud t o  many m i l i t -  
CW"~-- - . - . -~ - -*&" - ...- LI,..* ., =., - * < 4  . b "..kW 

~ o l n m i t a a i a n  d i # a r a t ~ o n ~  tps  deoisionb, it ir not prohibited 
, - - - , - I*** . .^rr) lr  -.. -- +-+. " . --"---..."- 

vhen the  allegation is t h a t  the defrnttanta fa i l ed  to follov -- *-. . - - - . - - - _ _ _  
starukary procoduxal roquiromants. Specif ical ly ,  tha co&t hold 

__& *_-_ _ _ _  - %- A .  * " - L 
thnt dfmtrict  oo&r aan review a alaim that * a m  B a c r a t q  , - 
failed to armate and tranmik to thm Comis. ion and tho cAo an 

adninirtrativr record coirtaining 41l of t h e  information t h e  
a 

64aretary relied upon in making hir  reoommrndati~nr.~ Xd. ,  at 

Tha dietinction tbr court makm i e  euccinatly stated i n  the 

-ha wJusticiabilityM ~ n d  "Judic ia l  Rsviw Undu the APAn 
issue. ~ p p s a x  to averlap. Sw elm Spctrr, sugrr, a t  971 P.2d 
942-53. This CafiQ doan not involve an attmpt y plaintirfs to 
review "+ha decision making rbcoas o f  E T d . ,  971 ?,2d n t  950-$3, Th o netion 
Franklin v. HaB~achub8tt8, 8u t a  Iie 
iGXii~~_grinatia mm Q~K!E!EK-- i&+t- ,.,_-.- 
r~-mCBnda-~?r% this eourC ww deferenor - 
w-aula and must bs rhom by oour ta  i n  rovlavinp a i m 5  
deaisions, ouch befaronce a-8 not  sxtmd to ~llowinq tha 
#llitaxy ts Lntexpxet ~t.tut8i it doaAraa,, and m i t k  aoreglying 
ox net cabplying with statutaa drpanding upon it0 own' ';'.' ' '*?.' ' h ,! . b t,,, I :A$+ , A%#-, 

in t r  retationn, ~ h P 8  court hae'previoumly addrseramd dafwenca 'P 
I.' I, , 

. ... . .. t o  mi itary deoioiono i n  another context in Stmenam v.'~arsli) ,, . 

609 ?, Supp. 800 (N,b.Ala. 1986). 
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8 .  ' . 

Wr a d d t  ta mane aonZumion, hewwar, am t o  vhrthu the 
p l a i n t i f f u  arm camplaining about tha fhilura to 
t g w m i t  the data ,  or tha adequacy o f  tha data t o  
support the roammmndationa. Bwed on thr fore oing 
analysis, t h o  fennor is raviawabla k w m ,  &. 
latter i c  not.  S i n i l u  anbl~iw Osa bo found in 
srvaral othor of the eJAam hare, Far exampla 
prmintiffc charpa t h m  Ileoretaw w i t h  havir ia!lsd to 
publish in tha fPedrral Xlgister  as r o q u i r  3 by tho Aat 
Q sums eF #o seleokien proosaan and u8 7 jumtifiaa ion Lor maoh t8crOtrnnend~tbn.~ C!nplaint a t  
48 .  ZZ the p d n t  h m  La tbnt a s r o  vaa rm publlaatlon 
and thr Aat rraqufred it, thio  i a  olrarly u rmviavabla 
c l a b .  I t  the point i r  that th6 A& r e p i z o o  
individual justif i o a t f  on and there vorr acme, this 
agmin i a  r~via~abla. On the other hand, .if the point 
ir that  tkr juatffioations.vera unperouamLvr or 
inedmpatrly detailed, this i m  n:t a JudLoirsLLy 
raviavabla allegation. a 

I d . ,  a t  95s. / 

For reasona r t a t o d  in both s p a t a r  and Cpmty of Sen~ua, 

supra, the aourt concludau that the  union plaintiff, at laark,  

ham rtanding t o  brinq thla aotion,,' 

on octob~r 93 ,  1992, Proridmnt Bumh olgnrrd into law tho 

C lq~atfonrl Defonra A u t h ~ r i ~ a t i o n  but Pot Bimoal Yam 1993.@t P.L, 

102-484 (~uthorization A d ) .  section 35l(a) of  that Act pzovldea 

)Dd+ndanbr ticknowladq8d at trial that p la int i f f s  have 
standing in mono ateam. Tha 00- ham not  o b t r i n d  a tsrnsaript 
to dat-ins axaatly what thm concea8ian in .  Thin court doe. not 
vimv t h i s  a8 a c a m  o f  broad taxpa of: diagrun%lammnt. Thr 1 . - .  
plaintlf f r  oleatrly hava a npeahL n t o r a ~ t .  13.f andant. 
raferanco to the holding in W&h v .  Saldin, -r?2 u.s. 490, 499 
(1973) that mClalmm baaed on a ganmr~lizrd grirvanao shared in 
eubrkantiall aqua1 meanuxm all a 1 o olaer o t ,  aitiern8 .,,,,. . , ,:.rr$:.5r ., . 4( "i: , . arm thus nmfustioiable,. is nrppooito. P a h t i i t .  do not ,  I. 
i a  tsuggrrtod by d8fendanta, baqa their alaimm on lataxpayex 
etatuaN ar axganditu~m of nulBp. 
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(a) OaOCPLiTm 

m t  of Dotenam 
t h a t  i s  -gaga 3.n tactiosl mirsilr 
maintenanor, on the  dakr of enactment of t h i m  
A a t  &hall ba a l i g i b l a  t o  ~ m a t r  tor  8uch 
eelmution. - 

The dafmdanta have not complied w i t r h  said section and maintain 

that it " h a m  no Lor= or af f r *  --, am a 

mior to t&r 6lgnlng as tho Autboriratiorr A& on oatobar 23, 

algnrd into Lw the Dmfagsa WprapriatZono 

~6kJAp~ropristionn A c t )  9 or about Ockobor 7, 1993. Thia A a t  
/ - 

contain. languagm vhich in W Q U ~ X Y  - in _*---- conf l ic t  j v i a  a m  

action 9251 o t  the Appropriations Aat 

p8r-t ar fa l lwsr  
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A. UPU.~, thin caurt har bean d a P l t  the difficult hand vhioh 

rooulta vhan Conqxesm daen not g m t  it. nA&fa]* tog&h+r. 

Defendant8 srguo tha t  M ~ h m  Appropriation A c t  afte&ively repealo 

thr carrupanding (ria) prmician o f  thr Au#orFtation A d .  . . . 
while dafendanta a i t a  Morton V .  ~ r a c e r i ,  I17 U,a. 535,  951 (1974) 

fo r  t h m  propamitien that ,  Wvbaro two mkatuta~ ara c m p a b l m  of 

ooaxistenah, St i a  t h e  duty Of the COUXt6,  abeent a olenxly 

wcprmssed congram*ional i n t e n t i o n  tA th* aantxary, to mgard aach 

am offmctiva~, and ~oorgia v. Pem. ~ y .  ca., 324 U.B. 439, 456 

(1945) for the prowsition that "only a crlrar rapugnanuy batvaon 

the old . . . and tho new w i l l  jugtisf a rinaing tb4t m p ~ s l  has 

occurred*, t h r y  arm. that ,  h u e ,  I ' v e  two 6tal:uton alaarly 

conf l $ c ~  w i t h  each otha ,  * and that two o t a t u t w  are not  

aprb la  of oaoxi8tuaoe.w ~ l r i n t i f f r ,  on #e pthor hand, a w e  a 

t h a t  M W I m  Authari#ation A a t  vould br cantralling, whothrr or. not 

the ~ppraprirtiond A Q ~  and the Authorization A a t  a r m  teconailabls 

havr b a a  unable t o  f ind  any carrs vhicb addrrer an i s s u r  exactly 

llke that presented here. Thezefore, thia mu* is required to 

hdorn itmalt with ita omole rob# and deaidr a.n ianue whim, 

r ~ a l i m f i c a l l ~ ,  can only ba fully dacidad a t  the placem whara 

finality angLndum i n ~ a l l i b i l i t ~ .  

Tbs cour t ' r  analyiia must bagin, at goursr, vith ma . - 

languaga of tho two statutar,  

that wu the sscrrakary of thd DcrPonae mu to oonsoli&ta a : ' .  
0 . , C 

n t  r elngle looation t ho  performance of dapot leva1 &&iaal ' 
1 
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1 .  

missilr nuhtrnnanoa by =ploy**6 Of the DwbPant:  of DeLenra, 

W e  Bearrtary # h a l l  6el-t the  dagot: t~ pacforp the tautioal -I..~~I- L ? O E A ~  i o - . i o  ' .  ',/(-: 

(Emphasis addad). Thara is no disputa that  AIUD waa *rcnpaqod in 

tactiaal m 1 ~ u l 1 e  nahtanunco on t h m  date 02 e n a e a n t m  of 

3 351(a) and war tben and i m  ncrv Meligibla! to campetr fa much 

salection." T h u e  ir further no dimpute that tho *sacrotary has 

parFarma~ca af depot lour&  tactical m i . w m i l r  ~ ~ n ~ a ~ ~  by 

aieiputo mat the "Secretary. . . [ham notf'aelaat aci) the &pot to 

pwfora tnr tactical misa i lo  amintenapce Wouyh th. urrr of 

If it wora not for a wndd.&tlon of #ae,Approyriatfona 

A&, it would be abrolutmly char that thr propomad a c t i o n  at the 

defendant. i s  bot authorized by law and ahould be mjoLnad. 

obyieusly, g 9252 of tho Appropriations hot must nLeo Ln 

u o r o v ~  of .  S ~s114.L of t)u 
%?%%%%?uthorization rat for ~ i s e a i  Year 
IDSP,..po fandfi approptiatmd or available to the 
Dep&rtment of tho DefUI8r -1 ba 

thn tranafer and execution of fhp 
taotlcal m i s s i l o  maintenaqce c o n s o l ~ a t i o n  ta 
Letterhnny llltmy Depot, and l.n addition p a  .ha11 
be made available for depot malmotion conp~tition to 

'%hilo t h e  rvidano* ma ba unol&r am to the aoturl datm. of L enrollment of  t h a  t ~ o  Act8  Conqreee or t b a  acrtual dated ~f 
lng by t h m  Prmaldentj it ib undlmputmd that #a Authorization r b  

Ao was anro1l.d in Coxagrees af t -  the  Apgropr1ati.o~ Aek was 
enrollad in Congrmss and was aiqnWl by the Prtaidant agter the 
~pproprihtions A a t  van signed by the Praeidmt. 
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afi6arm dapor l e v e l  taetiaal micailo aaintahanae. rax 
arias of this rwtlon, t h i m  hot .ha21 bu e u k b  ar EXQ MM maatad - the ~ . t i o n a i  ~rion..  

u t h o t i z n t i o n  A c t  for Biraal Y a w  1993. (nagardle~r of 
tb+ actual datosa of anao4zwt). 

(mpharia added) . 
obviously, Q 3 S l ( r )  vro intandad t o  prokLbit the 

<--- - - . .- . -- - - "%> --<- -- 
aonaalidation m d  transfer UnIhfl8 it: M a  plldodod by e o ~ e t i t i v e  

LC--.,.-- *'-. ..-. .- - *OT- 

prwedurom. Obviouly,  P 92IP uam intended, by a t  loarrt one *--.---.--- - * - 
~eprerantativr, to "trumpM $ 35l(&) t o  aomr axt.ant. fnttr08t+d 

I 
.'l L .* -z . ,  

conqrenmionrl Rcp~essntativsm erom the MAD rndi LPAP r r ra r  rrrr 

obviously attsnptlnq to obtain o; pkoteot mmployaant in their  uun 

arwe. One vae attemptlmg t o  toquira%ompot$tion, the o t h w  to 

avoid it. The r n ~ t f v ~ t i o n  of individyal Seprmaanbtivam in 

seekinq anacOaent Of thm lngiolation l a ,  ~ O W ~ V J K ,  not the t o t a l  

Lgmua. The oituation drms ruggaat, howaver, mat t h e m  vre no 

real *intentn of Congreus, only =a .inturt of the individual 

~ l p r e m n t a t i ~ a a . ~  If there had barn tltua intent or Congramr, 

-8 problun likely would not have arlaur. In any avant, t h m  

court has only tbm Imguaye of tho  etatutma uid genetal, but not  

c l s u l y  applicable,  law to aonoidar. 

An i n i t i a l  inquiry muat: be whether the ~ o t m  are 
\ - - - = - = ' ---- -" . *- --..-- " --.-,.,---- 

irrauonailablar If they are n o t ,  tbr G O ~ &  ohould givr stfeat to -- - I ^ . ----IIC 

ba - *XJMk, 2 9 6  V.81 

497, 503-306 (1936) ; Gutharland Statutory Contitmotion ( 4 t h  ~ d , )  , . 
J23:17; CZ. Uniform Law Commindonml Mods1 Statutary A&, 1965 

t 
A a t ,  8 17. Poaadaa etateat ; , ,: S ,  ,,nu ." , . ' .  . .  

0 h*, * 
i 

parties have not citrd any lagfalatlve hiotofy. h . .- 

1 a 
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m& a u d i n a l  gula ia t h a t  rapealr 
,not whma i2m.r. &re two 

Thue airs two ve rim. of rmpaal8 by 
in tba two autr r r m  

in the act t o  the urtsnt 
of ed repaal of tbr 

subject QZ -a .arlier one and fa  alearly in2rmd.d r r  r 
eubrtitutr, it vill omrate ridlrrrly as a repeal of 

mdrd as cr 

LC to ba constmad ar a aoncinuation of, a d  not a 
8ubstStutr fax, t h e  first r a t  and w i l l  contbuo  te 
s aak, sa far as the two act% are t h o  @am, rrom thr 
t ! mr or the f i r a t  enactmant. 

The law on ma subject a. wm havmm j u a f  ~ t ~ t c O .  l t  finds 
abundant aupport fn the deaiaiono of this court, am 
vall no in thosa of l o w e  f ~ d ~ r p f  and etato courtr, It 
v i l l  br mnough ta direct attantion t6 r few of t2u.a 
decisions out  a t  a V- larg8 nunbar. I n  t 3 n l t e B  State# 
u. T nw, 1I Wall. 98,  93, Hf, Juotica Field, s p e a i n g  
for Yh a e ~ t ,  &tar stat ing #a gonoral, rulr maid 
that i I  two act* u r r e  repugnnae in any af t h a t  
proviriono, the Irttar aot ,  %fitbout any ropaaling 
alauro, operatag to tha  extent 02 the rapuqnanoy am a 
rerpeal o f  the first8 and even vhara two a u t r  arQ not in 
expra6a WS ropugmnt, ymt if thr la t ter  aet oov4r. 
the vhele subjeot of the first, snd erabraces nsv 
provioiona, -at it war intendad a8 s 
ubs , it w i l l  o erata as a 

c a p - 2  not m-k & -5. 
statement to say, aa a csasual reading ol it rd ht 

tha whole 6ubjmat and enbracos new proviaiom 
e suggest, that #w merm fact that thm l a t t a r  aa aovum 

demonstrates an intarntion campl~tel~ *tho 
latter aut fox the first. This ia arrrda npparant by #r 
decision in Hmodora9ns~ Pabacccr, at thm film. tern, 11 
wall, 6 5 2 ,  6 5 7 ,  whera, ih an opinion delivered by xr. 
juetica strong, it i e  oald, \'But it nurt ba obroruad 
t h a t  the doctrine [ o t  the Tynea aa.01 aroer te  no nor+ . -  - 
than that t h m  former statute i a  h p l i r d l y  repealed, dp 

ar tho provLa&onr of t b  Pubaa snt  atakuta u o  

making new prov i r ions ,  ii 
9" rrpugnant to it, or QQ ar  th+ utter otatuta, 

stttut* Uhera 
&%Or aevoral a e s  axe euqh 
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ma.6 two olrsrs, w i t h  othera, arm brimfly revimvmd by 
icbh Court in R8d mak V .  Henry, 106 U.B. 596, 601, by 
Jurtico W o w ,  urd the ceuttc8 aonalumion atatad &s 
f ollovr : 

The rrmult of tha a u t b ~ t i t i ~ m  a i b d  l a  that 
ohan M ~ffirmativs statute contain. no 
exprwrfan of a purgosr to r4pa.a r prior 
lav, it doar not rapmrl i t  W e a s  thr tM 
aatn arm ih irrecohailablo a o n f l f ~ t ,  or 
tanlase tha latar sk4tute cwem the whole 
pound oocupiad by the aaxlior an4 La alwarly 
intondad rr a subetitub for it, a d  kbr 
intention of t h e  lagialrtuto regoal nut 
bs alaar and manifest. 

The inpllartlun of vhiuh t h m  -sea speak mat be a 

qumtian 
oontaining no rmprrling clausm, on the ground O$ 
repug-nancy or 8ub~titutlon~ is n question of 
logirlativr in tent  to bo asomxtainod by M a  appliaation 
of the nacrptbd a l e e  for albcorkrininq a t  intantion. 

(Emghamis added in part ) .  rd., at 503-04. 

mother way of aaylng tho sun4 thing 1. that it l a  amgunad 

that Congrwm i n t a n d d  to onpot &n mffeativm lau. a Unffom 

gtatutary conetruetion Aet: g 1 3 ( 3 ) .  Congroas is net to be 

prerurned to haw dona a vain thing h tanaoting the rtatute. $90 

~ m p e r i a l  Production Corp v. SveoWatax, 210 ~ , 2 d  917, 910 ( 5 t h  

cir. 1984). Bee olao U.S.A.  V ,  Jardan, 915 F.2d 622 (11th C i r .  
% -. . 

1990). Interprcltation and ooristruckian whicb vould defmat, 

n u l l i f y ,  deatrw, rapeall amaeculnta or render etatutory 

should be avoidrd, Armstrong paint and Varnish Works v ,  )N- 



mnsto* carp, 30s u.9. r l r  (1938); cawall V. ~ s ~ ~ l l ,  a88 u.6. 2 1  

(1932) Brurmbfna Anthraofte C-1 CO. v .  Adkiarr, 310 U . Q .  301 

(1940)~ U.8. v. Powers, 307 U.B. 214 (1939). when nsparata 

s t r t u t o e  are involved, they 8RouLd be ~era~trud ,  i f  po8nibh,  to 

give fu l l  foror  and erfout to aaoh and a l l .  U , , 9 .  v. Batden Co. ,  

Th& dafandantml canstruotian uoqd  ol@&zly and t o t a l l y  

would delay it ia a ~attar QP dagr*.. Tbrre iw no ovidurco that 
.----.= 

---&**,"-*"%." ---- -"a?--"* 

prior to t h i u  timr, auch proo+dUr8s aould not have a&cady been 

imple-manted w i t h  na aor*  delay Urm mere bar be&. T B ~  P U ~ O O Q  

of $ 9 1 5 2 ' ~  "prevmt a d  d a l ~ y ~  provirion could have puhapm bean 

t i t i v o  procedurr r,  tho 
"?- &. 

cannot take place in BY 93- That . +*o. ,-c.-*-+--""> 

does hot maan that the requiremmt of competicLve p o o a a a r ,  if 

and when aoneolidation doan &cur, 1s nullleiad* % .- 

In this oourtp# v i e ~ ,  Wio h e n  are a i l:r~aoncilablm. S 

381(a) merely peovidem thnt tfi. ~ a ~ ~ a t a t y  of ~eial;.a I 

to sonnolidate. . . . st (lhphasia added). It does nbt mandatu 
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tha t  such actLon bm t4~e.n. '~ It u l m ~ l y  providee that fi tAa 

eation JaLaIw), Thr  elr ration znurt ba tbrrough use of 

H a i t h ~ r  dams 5; 9159 aither mandate nor prohibit eu& 

conaolidatian action. X t  say. t h a k  ngo f- 

for &pot aelsa~lon competition to asmesa depot lave1 

not braaoncrilablo. Tha airauratan08 uould be no Uffumnt than 

in a myriad of 0th- rituationa in vhich an aution ham bean 

auchorixsd, w i t h  c~r vlthout'oondition, %at na funds 82. availabla ) 
during a p a r t i m l a r  ficrcal ymar ta implement the authorirrd r o t  1 
m d / o t  conditi~n.~ Dofendmntn statrd in briafa that thrir 

position is t h a t  "Crhr ~uthorlrmtion bat has no~forcm or effeut  

l arrvga  of t h s  ~ppxopriation Act ."  (Bmphamir added). Thim 

gugqorstr that 5 3 5 l ( a )  18 not nullified or repealed or 

mmaningleso, only that  i t 8  uondition cannot be hplunented during 

"1t doee, by implication, authoriza the action i f  tho 
oondition is =at. 

llThs rikuation i8 uialogour to .n huthorization Aat48 
authorization of a o u t  olfiae, and an Appropriation mt'e maykng 
"not .thim yrar* .  T Fi . autherithtion doem not go away. - - 

the trannfnr to' LEAD t a R I m  place v i t h o u t  compet;itivr w' 

p~qcedures, S 3Sl(a) ~ $ 1 1  be qffeat ive l  nulliLIied, n o t  by L S' 
\- 

Congrecr but by tha Executiv.. mtlo a Executivs bopsrtmant 
has ~onsld.rsh1~ a ~ t h o r i t ~ ,  through thh. PLoaId.nt am Coaaandcr in , , 
chisf, it l a  almr that congtsmo ham t l y - i i n p l  1eqfulati.v. 
authority. Thum, ERAC 90 it~+lf 

' 7 
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It l e  not alaar what waa intandad by dhnaking no hLndn ba 

available to -prrvmt ol: delay the W m f .  It wctuld net: 

aotually W r  fund. to v*provont or dalaym th8 conrolidrticbn 

becaus* tho aonsalldatlon ham not bean rsquirad or -&tad by 

any rtrtuta, II tho dafmdanku simply failed to a u T y  out mob a 

mnsoLidatioh it would A p r e ~ m n t  or delayn it, but their doing oo 

would not c o n f l i o t  w i t h  any mtatuto that such a 

conrolidation. If any provirion ihsuld be dlruld r nullity, it; 
./ 

18 tha  mprovrnt and delayH prevision. Tk ia baaiarlly 

meaningleac. S 35l(a) is ta$ally a1r.r. In oxdrx o f  

meaningtulnamm, the murk ranb S 361(:) tir~t, tbm funda 

availnble for "depot aeloction ccnwr~itiontt o l a u a  second, and 

thr "delay or prrsvmtn clause lart ,  i f  rnrahinpfu.1 at: all. 

~onoolidation a ~ t i o n  fa  n o t  rmquirad or mndated by any rtatuta. 

If suah aation i m  tnkan, selection mu& ba through conpetltive 

procedure$. Tba court dam. not doaide if fundr ara available fox 

Mtrr making referenca to non-availability of fund6 to 

prevent or delay, 5 Oa53 a o n t i n u r ~  wi# '1- I no 

fundr .hall ba made available,..." (bphaaio  addad). A a t  
' /  

doaa not 8ay *inoluding" funds fqr d a p t  saleation ~~hpetition. " 

The depot maleation competition provi~imn in $ 92Ll2 is 

t o  M a  prmvsnt and dblay p r o v i s i ~ .  No avlQ.noa ha. . - - 

b r a  offmrad, or suggeution made , ,. othorviae, am to bow run- ~ o u l d  

be mad* available or uomd to ljrmvmt or dmlay a tranafor. 
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Thora icr ne avidmnao that, if p ~ m p t l y  ~ndmtrkul ,  any 

-patirive b i d  prooeurms voulU have drlayed or prrv8nt.d any 

tzanafc)r to ~ot tc l r~mny .  Conatrued reaaanably in  d a r  to avoid 

tha absurdity that  S 351(a) vrs null  A m ,  the act8 rrad 

toqathrr vould provide, i n  paraphrased a-, -at  *no t i rct ioal  

missile mrinta~nc ia  consolidation w i l l  t a r  placa a t  a rs-16 

d ~ p o t  unleoa and until  thr dagot i m  s r l a d a d  thruugh aaupatltive 

proooduram. I f  Lett4rknnny i m  or ham bean thus srlaotrd, no 

fund. v i l l  be madm availablr to prevent or dalay th. trUlofrr. 

For FY 93 no fundm viL1 ba made availablm t o  candud my muah 

ocnpatitivs proedures, #us no consoll8ation a c t i s n  oan iw t&.n 

durinq FY 93 unless and until such fuqtln ara avaflabl8. Thlr 

v i w  i s  not  as ebswd am arouming tpn t  s 3 4 ~ ( a )  van btillborn 

vhen it was enacted last, with Congrslrrs havingdmovlrdge of 

S ,252. 

Section 9252 doee not eta- t h a t  tho tranafet. 

prevente4 ar delayed. Xt doeo not  purpoxt to either repeal or 

mend, by anticipation or otherwiee, $ 352ta). The m+icipatory 

languaga in S 9252  hro a~ effeat i t  the etntutal am nc& demad 

to be in irragonoilabls a~nilict* Zf they are 60 dum.8,  tho 

c m t  has bean ~ i t e d  no aut=hority.with reapqot t a  a a ~ ~ a x  

uituation. S 9253 m 8 r e l Y  pXWid9!4 that: w i l l  not be medm 

available for; tha purpoees d~signated. The court: cansi&nr. -+ - 

the two A c t 6  arm not irrsaonoilabl~ a d  can ba readanably 

canatZUe8 80 as to give efPect't0 dm&, a lbe i t  parhapa c?t.e&tlng 

at l eas t  a tamporary etalematr w i t h  r r g ~ d  to datondant.1 
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hppropriationa hot 14 am*ndad.'5 

that nactlon tha t  cangra#r Boee n o t  intQnd muah r oonmolidation 

to take placa tmlac~u and until oompetitivm bid procedwaa arr 

Where ' Congraaa' in tmt  5. plain on tha faae of thr 
ctatuto, no &&or in $ i ts  nablad. Tha fir& aulon 
on statutory c o n s t n t c E n Y s  +hat loaurta anst pram.ma 
that a laqislature aaye what it nQans i n  a utatuta what 
it say@ thorr.Im cannaatfcuC N n f ; * l  Bank v.  a d n ,  112 
S.Ct .  1166, 1149 (1997)l ... When a@ harm, tha words 
o f  th. mtatuta sre u n d i p u o u s ,  *&hi. tint canon i a  
a180 tha rant: pjudiciall inquiry is complete. 

1 

Uhat could be olsarat than a 'atatanent t h l a t  "fi t h o  

flaoretey t d k U  action to consolidate. . . , the 'smaretary 

t a a  depot. , .through the use of aompetitive prooedureu. tt 

(Bpphamio added). If that exgrmrmion i a  not givrn nigwlficanco, S 

3 s l ( a )  is a t o t a l  n u l l i t y .  If the consoli&rtion taker placaa h 

PY 9 3  vithout comprtitivr pracodurlr, tho clearart axprrssion of 

congr8.a vmld bo thwartad. $ 9282 doan not m a k e  it olear, 

aertainly not m&nifastly PO, that  S 3$1(a) is to b0 totally 

nullifiad, ropaalad, ox thwaemd. It totally rc1at.s te thm 

u~afmdanC8 have auggmmtad that  if this c w r k  ooncludor that 
the ~uthorization Act has not bean aupersedod, i t  can procraed 
with the campetitive procedurem. (P.8 oS Dx 23). Pafendents ccleo 
argue that a conolusion OF this COW that  the puthoriaation A c t  
control. 'vould r.quhe a finding (s ia )  that tha Authorization 
~ c t  repealed a m  Appropriotionr Aot pro~ipion.~ !J!hiu court haa 
not  basn on l l rd  upon to cbqida those lseus~ and dm8 hot t a c h  
tham. 
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availability OF fun& d u h ~  EY 93. It is arpahla a t  S 9251  

is in aanfliott w i t h  i t ~ f i L f  by preeefitly denying funds f a r  

acmpatitiva praccadurra and purportedly, a t  the c a m  tho, 

prohibiting delay, It doe8 not rrpaol  $ 381(a),  it uayr 

-ing E JSl(a) . ma uaa of thr turn tlnotvit;hrtandingn 

connotem uontinuad viability. Ths sxgrrwsion that this is 

dons certain aation w i l l  bP talcan i s  cartainly ~ l e a r u  tban thr 

~ x p r a s s i o n  tha t  "...no fundm vill bs mad. av'aihb1r.w 

aourt cannot attribute to Crlnqrrss the dbaurdity of 

saying,  us ara sna~Cing Z 3 S l ( a ) ,  but, h m d i a t e l y  upan pameage 

it i m  a nulllty and has no foroa and arfect. S 9 1 S 2  (teeif 

contemplated t h o  later (chronologicalJy) garuago o f  s 351(a). 1t 

vmld bQ abeurd t~ may that r contrmpXetad A a t  would k ~ m t e d  

vith no i.nten4.d e f f ~ c n  whatmoevax. s 

xi an abeurdity is to ba avoldsd, it mast br auzrmad tha t  if 

conqreaw had intmnded E 35l(a) to have no affect, i t u o u l d  hava 

tither not  enacted i t or stated clearly in 5 9252 Urrrt it would 

br n u l l  and void upon enaahent. The aourt cannot conaludr, a6 

was ouggeeted by dofendant. at %o trL.1, that Cangrrrm .imply 

dj.anl+ m o w  it: was doing and enact84 fi smnsmlmu axgrmrrion 

o f  no r f f e o t .  Tbr mora reaosnrble c o ~ t r u e f i o n  is ma% Congrrmr 

intendod a delay in funding. IIr\ Graham & Fostrr v .  00adael1, 2432 
. . 

U , s .  409,  426-26 (1931), the Court: atateti: , . -  

The familiar rinaiple tha t  repeal will not b. impliea . P unlass thmre m r positivm rapugnanaa butween th. 
proviuionia of tho naw law and thead of u r  old, h a m  
moat appxopriatm a p p l i ~ a t i o n ,  as etatod by W .  Jutlca 
story, to tha  htarprat8ti~n of l rvu for thr calleation 
of revenue ..., and the preoumption against au& an 
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intantion ta r e p u l  i r  etrongrstvhrn t h o  two r o b  r r a  
8 8 ~ d  not only in t2m rraa awsfon but on w u m  

8.y.. . m u l m  prummt LN- =hare nut 
irraaonailnbla aenfliat btueen the  two prpvisionm. 

fRr Zt 

concluding that contea aranwualy vith P tha t  ematPLQht tho pol CY v11 hbBnd~nad Ind Uu 
enaetmnt repealed. (8mphari. addad) , 

ooaaluufon t h a t  mach M t  can brr givon afPeat, fi ths A&. 

r3aame4 to bm irreanai lab%e,  it a u l d  appear that  genszrl lav 

st i l l  favors tha plaintiffa. A eLmi&a.r  QUO in a eituation in 

which there appeared to be an irreaoncQablo conflict batwsen an 
P 

appropriations aet and an authorization act vun abdrasmd in a 

~nterort ingly ,  the two a&. h i o h  tbs ~ ~ t z o l l r r  Gorural 

wt and the N a t i o n a l  Dofonrme Authorization A.ar for  B i o c a l  Y- 

lssa and 1993. T ~ Q  urn. type pelltic=1 in-fighting vau 

apparently Iaplioatrd. It would appbar t;br% tuo oompating 

cantractors oach had U l n i r  OWra rarspaativa ~ongrrmmoienal ~dvoorta .  

Mono of t h m  fundo in a i m  A a t  may ba u-d to axeoute a 
aontrmat tar the civilian Xealth and Nodlcal m0-a of 
the Uniiorsard darviaas (-UI) Reform Initiative art 
exceeds thm total fimcrl . mar 1987 couta for  cSAXPUS T , - 
care provided In Califom a and Hawri i ,  pluo normal and 

and progran rovm= any othut  prov l i o n  of 
law, the ClBMFPS RePoan Initiative aontraot for 
Caiifornia and gavaii whall be uctanded until 
r o b r u w  1, g994, vithin the  ~ m i t s  and ratas ~ p ~ i f i o d  
in the  aontract .  . . ." (Emghaslm added). 
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(a) A ~ O ~ ~ *  - won tha ternhation ( f o r  a Y reaoon) o f  the conbaut  o f  tha  D p p e t a m n t  of tn r A a t  
undu thm QU]CPUS refoma h i t i r t iva  e & a b ~ , i r M  undor 
uretion 703 of tha Nation81 D.Z@n~ta AuthoriaatFon 
for Piuoal Year 1P97 (10 U.8.C. 1 0 7 3  nota), t h m  
Sacretary OF Ikfonne pray mtu: Lnto r roplactmnurt or 
ruaoeasor aontraat v i a  thr samr sr a Biffeurnt 
contractor and for ducb  m o u n t  tha may be determined in 

purposr- (Emphasis added) , 
(b) TREATWENT OP L?XXTATZOd ON FUNDS FOR PRO-* -- 
Ho provision of lrv atrtod am a l i m i t a t i o n  an #r 
availability o f  funds m y  bo traoted a8 constituting 
the extaasiun of ,  or as rsquirfnq&he extanaion of, any 
contraot under the CmlWUa rrformtinitiativr t h a t  vould 
othrrviaa exp5xe in auoardurcm w i t h  ita torrnm. 

.I 
The camp troll^. G a n e r n l  recognized t h e  aanfl ict ,  saying: 

However, -8 provisions are not eamily roaonciled. Thr 
Ap t o  ria ti on^ A c t  d i r a c t ~  tha Oepartmn$,to extend the 
ex E t P nq contract through January 1994, v h i h  the 
Aytholiration A c t  Vould prohibit the Dgrartm~nt  from 
giving s f f a a t t a t h a t d l r a a t i o n .  . 

Ha further recwnited that ploy, not Intent, w a r  at work, aaying: 

Tho lagielativa hiatory indiaatas  that, in fac t ,  
reconailLat$on bt the tW p ~ o v i s i o ~  vau not tam 
intantion' a9 t h o  drattw.. The rppropriationr bill was 
an apparent e f f o r t  t o  countarrat the mffacrt of tha 
authorization b i l l ,  just aa tb. authorizhtion b i U  
ap eara to hava bran directad. a t  ovorcoaing the 
or ! qina l  vumion of the appropriation. 

B k t u n e n t m  in the'leqi.olntiva himtory QP thr tvo  b i l l 8  
mrka u p l i c i t  vhat thil src;~uanw of events 8uggeet8, 
t h a t  thm gbjoct o f  -8 wis lon  in each b i l l  van to F oounter tha ef feat  of t r provision in the otaor b i l l .  
As one of t h m  b nrorr or tha Authorization A a t  
p r o v i a i ~ n ,  ape a!=' in of thr f ins1  varaion~ of 
provirians, eaid, two graviaionm nr. direotly at 
obda. In agsonce, it M tha intent o f  each proviaion 
to repeel the other and substitute Ate own dirsotlon to 
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t h m  owratary.  . . . U  137 Conq. Rmoc 818, 556 (daily 
ad. Wov. 26 ,  199%) (ctatuPrrht of B u r .  Xecain) . So. 
a 1 ~ 0  137 c4~g. hQ. BS7 ,  635 (BaAly 4. SQV. aa,  1991)- 

~ v e n  though the  f inal  aation was takan on tho 

Approgriatiaa. k t  ifrat,'' khe Coznptrollcr W e r a l ,  vhose views 

of federal statutory oonstruction should ba considexed 

pornuaoiva, @tat*& that tha "Department a h o d d  oonsiider the 

Aukharination A a t  provieion u contm211inqm bacauae 

uignad it 1amt.U ( m a s i o  addtad). 

Thr Comptruller General baaed his cono~usion on t b m  

Q 
Final congroomional action on thU Authorization Act 
took place first, on. day bmLosa final action on the 
Appro rirtionu A a t .  The Prwii$ent act@ in tha r oppom te ordar, c i g n h q  tha Appropriations Act on 
Novwnbar 26 md tbr hutharizption A c t  9 any8 later on 
beounbar $, 1991. 

If tve mtatutes are ir~eaonoilable the general rule in 
that,  t o  th. cent of th. O Q r l f l i O C ,  th. mr. r.OOnt 
neatutm con+tolm. Posadas. v .  p u t i o n e l  Cdty B d ,  296 
U.8. 497,  803  1938). Thir rule ie ordinarily applied 
on t h m  bami6 o 1 UIa saquenoo in vhidh the twe 
gxavioionm becomu lav, typical1 upon approval by the r FraridonC. GarUner v. Barney, Wall. 499,  5041 in 
L.M. 690, 991 (1868) (War dat. o f  t h o  Praridant*~ 
a provml of t h o  bill i a  undoubtadly tha date a t  which 
i ! b r o ~ a  a law, . . . " ) I  r n u i s v i l i e  V. 8av;ln r ~enk, 
l a 4  U.S. 469, 479 ( 1 ~ 8 1 ) ( ~ W r  look to tha tins f act o t  
approval by the etroaut ivr  to find vban thr etatuta took 
effact. . . r " )  

W e  considerad vbether the ordeu of congraroional aatiotr 
on tho two bi l l . ,  whiah'wac the oppaeita of tho 
saquenca ~f prssidmnti81 signatures, ctould af fect  the 
outcome, Aovevmr, b i l l s ,  before they beaoma lav,  a m  
have no lwal etfaot on 'eaah ocher. It i n  only wnsn 

l d l t  la in Congxrrs that whataver intont there wk. would 
preoumably lie. 
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they a e  approvd by the  Prsaidurt that thny have 1-1 
form and afZeut, and -0f0r8 only than Urt on. aan 
k ra id  ta aupsruado ths ether. Noswwer, in tbir 
ass, a f d e  of aangraesionbl a d i o n  doem net eppear 
t o  ba p raliabla guide t o  congrtmtional intont. T b o m  
b i l l a  vars assed vithfn r day of s a d  &her, an part; 
02 a hurrir !i effort to pr~vb la  fundin Lor m a t  of tha 
g a v e m t  for tb rwinder of me f 9 mcal yrar and to 
end a m  congr~moional sssrion, w i t h  no indicetian #at 
a m  ordw o i  panaage uao anythhq but aaaidental. 

It in thereform our viev t h a t  the Dagartmant ~ h a u l d  
considmr -8 ~uthoriaation A a t  provirian am 
contrallinp. Under t h i o  viev, the Wplrtment can 
proceed with the competition for th. CXI contract whL& 
Dapak%mcnt reprrcmtatiuea ta ld  un may vould p r e f e ,  

Q F l a  the viav of tha Coxaptroll&u Gsnoral may be sonsuhat 
P 

mechanical, it comport8 with ganaral lhu. In Gutherland 

Statutory Cangtruotion, S 23.17, it $41 utatmd: 

Xn thr Lbsrncs of an irreconaLlablo contllcrt brtvaen tva 
sat. of the nm8 B ~ B P ~ O ~ ,  each will be aonotruld to oparate 
within the l i d t o  02 its own tamm in a ntannar net t o  
canfliet w i t h  the othbr.  

xovrvar, when h a  a ~ t ~  o f  the samo'ss.oion cannot bm 
h m o n l s e d  or reooncilad, t h a t  s tatute  which is th. 
l a t en t  e n a ~ e n t  vill 0 -at. to rspaal a pxior statute 

their tam. 
? of the ma. ~e~au1on  to ha axkent of any confliot in 

Bacawr the latast urprasslon ~f kbe ltagirlativr w i l l  
provaila, t h o  atatute lsrt gasrod vill prevail ovot a 
statute paased prior to It, h r e s p e d i ~ e  of t h m  t i m e  of 
takinq a f f e e r  Wore ~ V O  beta of tho Dame aaasien taka 
mffe~t at t h a  m a r  time, the latest paseed will 
prevail. Ubora 4x0 acts u r  enaated on tha aame day, 
but take effect on different days, it is the date of 
the onactmant t h a t  oontrolr . l7 

J78utnrrland also tJtdf3.S: 
0th- courea havr orchavaq a meahaniarl approach to 
t h m  pxoblrm of'rerolvkrg c~nflict babomn eta'tutma enacted 
by th4  slam legirlativo authority m d  have mou h t  t o  give 
effect t o  tho l a ~ i ~ l s t i ~ a  intont irreapsctiv. o the  
chrdnoLbgy of d l i f v e n t  Bnaotmrntm, 

z 
a at aa.17. 
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nost caaes which considcrr implied repeal of 0th- otatutes, 

are considering ciraumrrtanamm in which the 1- anactad statutr 

is said to haV8 isplimdly rapesled un earliez atutute.  This 

cour t  ha8 not  been c i t s d  not found a can8 which involves a 

consideration of  an earliar emoted statute purportrdly rrpralihg 

provLaionu of a latar snaatmd statute,  

are conaidmrod to be irrooanailabla, this court: would m t i l l  hold 

mat s 351(a) remaho eflrotiva even aftme suuh a dsterslination. 

cf. mifarm Laws Annotated, statutory Construction, S 18. ("If 

statutes anacted'at thm mama or differant eaemions of th4  

asgislaturo ara irroconailabl@, tho'at&ute letast in data of 

enactment prevail.. ") Xn Rmw York Airway$, Inc. v ,  Uni ted  

statad,  369 P.2d 743,  749 (Ct. Cl..l966), the court  stated: 

JU a general propwaitIan Congress hat% the povar to 
amend mubmtahtive l ~ i r l a t i o n  for a particular y e w  by 
an appropriation aot, hlthou h much procadure ie 
canaiderod undaefrabla leqis f at ive  form and rubjeot to 
a point  af  ordwr, Xn amendmuit will n o t  rradily be 
infarrod. Thr intent of Congreao to affaok a change in 
tho substantive law v i a  proviaion i n  an appropriation 
act muat be clmarly manifeat. The a plicaticsn of tha E limitation in the appropriation prov d o n  t o  a sinp2s 
ear suggestb that no change in aubotantivm law wu 

fntandod. NWZB V .  Wdmpron Product*, 141 F.26 794 
(C.A.  9 ,  1944) , 'lRepea1g by implication are not 
favorodnr it i 6  ruled in United states Y. Langaton, 118 
W.S. 389 ,  393, 6 B.Ct. 1185, 1187, 30 L.E~. 1 6 4  (1$86), 
vherm our Kininter t o  Hai t i  vae Pound a n t i t l e d  to hi. . 
otatutory salary dasgite the terma of an appropriation 
aot providing fund. fQr a',lowmr salary nrrd $aularlng 
that " a l l  acte, or parts of a a t ~ ,  inconeiotent or  in . .  . 
confliet tharanrith, or which allow a laryar ealary to 
any of f icer  or amployee herain namsd, ahall bm, and are 
hereby, tmp*ale4.m Id .  a t  391 ,  6 S . C t .  a t  1186. T&o 
intantion to repeal subptantivm law waa Bore m u ~ i f c s t  
in t h e  Zan ston oaao than in Pha provision of thr 
approgrirt I on aa t  quoted above placing a purportad 



cm%ling en hollao ear subridiea for  M a  fiocnl year 1 L965, yet it warn e l d  not auiiicriant to aacan@llah w 
rap-1. 

T h w o  is perhap6 9Mn more rramon t o  apply the mra 

objeatiue standard. of "laat anacted prevailah and/or fha 

roquirar~cnt o f  r Hcleax aranifeetntl~n of i n t e n t  to repealn +than 

tha  lagimlation i a  worm e i g n i f i c ~ t l y  Lnfluanawl by lbdividual 

C~ngrasamth tban by the "intantn o f  Conqrora.  him a r t  shwld  

give qrsator consideration to vhather t h u a  ara confl ldtn i n  -0 

statutes than to whather t-hare ara .46nfl iat .  batwan Congrtjaemen- 

There is gianer.1 law to the @fl!myk t h a t  eyaaLfio ~ t a t u t e r  

a r e  not cozaa1dar.d nullified B y  ganarrl aatatutra, r e q e b l o s s  of 
/ ,  

priority o f  emetment, absrnt clear intantion o t h w i s o .  

crawford F i t t i n g  co, v .  J. T. ~fhbonr, I n a . ,  483 U . 8 .  437 (1997) .  
e 

Her. trh+rr i m  no indication mat tb8 p-inent provisions of 

sit- A c t  are  gansual.  A t  t h e  tins S 3 8 l ( r )  vam enacted mare 

was oaly one p o d i n a n t  aiaoilr m i n t m a m a  program mi- oould 

havm b a a  consali~atad. It ia n o t  lass sgoaiffc tx rmfer to t h o  

ta l lor t  monumont in wafihhg-ton, D.C., than it is to re fer  to tha 

Waabington #onutaent. Although S 9152 apacLrically refers to 

Lettarkmny and S 3SL(a) does n o t ,  an8 vould have t o  ba blind not 

both epeaifioally deal w i t h  the aame subjaot matter. Section 

351  (a) specifically requires 6ompmtitiva prooedurec, while s 9282 

epecif  i ca l ly  f orbide the availability of  f undm in tha mama 



Saotion 9761 dam not rpraifioally r o p e d  thr oompetitivs 

procedurr roquixraaat a d  eUah w e b 1  Sh~uld  not: b4 hQ!Li.d. 

RemboSd v ,  Paaif'id P k a d  Federal $ 4 ~ .  Bank, 798 ~ . 2 d  1307 (9th 

cir- i.986) and 0 .S .  v. ~oya~-M&nerr, 947 P.26 1 1 4 1  ( 4 t h  Cir. 

1991). In any avant, tha pmpoei t ion that a s p a a i f i c  otatutr 

c o n t r ~ l r  a qan8ral rrbtrrta app1L.s wnly vhrn tho otatutse cre  

irreconailabls. Deadaay v. MeaL 144  Kurs fng  Ifom. Pensdon Fund, 

93s P,2d sa8 (ad Cir. 1 9 Q l ) t  ~ n t .  U s 1 n  of Mach. c hrasprca 

Wkrs. M g r  7 5 1  v .  ~ ~ e d n g  C O . ,  832 F.2d 166 (9th Cir. 1997). It 

in reasonably arguable t h a t  S 351 (a ) ' s  provisions that the 
ct ' 

Secratrry of  Dafuuo  takes ~ c t f o n  , , \ ., the S o c r r w  

orlrat tbc depot . . . * are the nard eproiric of tho proviaiona 

in the WO 8tatutm.n. Tho prwimiona Of S 9253 at*  perhapa not: 

o l a u  enough to be apacific. d 

Thiu caurt primarily conoludba that thmre is no 

irreconailablo aanfliat between tho p ~ r k i n e n t  prwioionu af the 

tvo  A Q ~ B .  PhU8 the court i s  required to give a r t o u t  t o  both 

Acts. This efteat i a  that  thr clear i n t a n t  of Congrora in ~ c t  

351(a) i s  to require competitive proceduras t h @ r e  i r  to be a 

aonaolidaticm aation. A t  bes t ,  t h m  intent i n  S 9252 i m  to not 

provide funds for mch compatitive procw¶ures. ~i th i s  oroatas a 

p r a r a t  ut~lematr, so be it." 

'%'he court has remd the casefa c i t ed  by defendants on pages 
10-11 o f  Def. Ex. 23 and ccrnaludee that only r strainad 
consfdoration oL those c a s ~ S  and fh=a a l a i m  aould romult i n  the 
application o f  thoso caaea hore. 
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docision which could ponaibly savm this country subrtantla1 

fund.. It is not  tbia a o e  vhiab has made t h a t  docfrion. 

Congrsam mado the deci~ion in enauthq S 3 5 1 ( & ) .  Xk is not  th. 

tale of thie  c a m  to detaxcmins t h o  visdom of that lagirlation. 

X t  w o ~ l d  ba puttiw the ca r t  brfors tho bursa for air, 0-t t o  

reach a canrlucion whiah marely acaoa~rod8tm defendantar p l a ~ ,  

P l a i n t i f f s  are e n t i t l e d  to an injuhation v i a  r:eferenor to t h a k  

4.  uE!?A 
i2.v 

m e  #atFonal Environmental P01iay'~ct (NDA) wna signad i n t o  

l r v  in 1970. Tho purgosa of thm Huh4 no .anunoiatsd in S 2 of 

the A C ~  itlelf, vae to provida a central clrarFnghourr and 

aentrrl watchdog to handlm ~nviromantal conaerns that in i t ia ted  

or evolvrd into national pr0bltm8 and to ovmrdae W8 protection 

of the natural anuironmant. 8p@cifically, S 2 o r  tha act roads, 

(tlha p u m o r m  of  this Act arar To doclaxe 8 national 
oliay vhich w i l l  snoouragn p'zlocntatitrr and enjoyable 

!arnony b a t ~ ~ n  anan isnd h i @  s n v i r o n m n t ~  to promof o 
efforta whiah v i l l  praVWt: ox oliminata damaga t o  t h o  
mnviroment and biarphrra and mtimulara t b m  health and 
w e l f a r e  of nan; to enrich the undorstan4ing o f  the 
ecoloqfcrl oyctema and nktural reoourcem important t o  
the nation. . . . 

under sec t ion  103 o f  tba HEPA, ell aganaig8 of thr fadcrll 

government .re required to rmviev their present s t a t u t w  

authority, adminietrative ~agu1ations;and -rat p o l l a i e n  and 

l'xt is clear t h a t  tho consolidation r d l o n  will procrad In 
t h 4  abrence of an i n j u n c t i o n ,  
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prooadurdr w i t h  t h a  purposa of datanalhhq uhethor tharr are any 

d e f i o i v r a i n  or Lncon.irtancfer therein whlah prohibit f u l l  

cempliuroa w i t h  the purpose6 and prwir ions  of t h i s  Act and .hall 

propose to tha Prsaident not  latar than July 1, 1971, aucb 

meaeuroa as may ba necaorary to bring t h d r  authority and 

p o l i o i e a  i n t o  oontox3nity w i t h  the i n t r n t ,  purposer, and 

procedurer .at fort21 in thir Aae. N'EPA, therefore, epeoifically 

mandataa a r t  ell Padaral and 9 ta ta  agenclea abida by i t r  

guidal inaa.  Baing a l l  inclueiva, the U. 8 .  beperbont of 

Dafonso, and thcrofoCs, tha Army 1s under the nusplaas of the 
i. 

N E - P A . ~  

32 CrR S 214 and 3 2  CFR S 6 5 1  et 'seq. .  dmtnil the 

environmental requirermonts o f  U.S. ' A m y  actiona, On. of the 

that, in aarryinq out its nLaaion of providing for t h e  antional 

dofmn8&, i t doom so in 4 m a m a r  Qone in t .n t  with national 

anvlrsnmantal poliaien . . . . 214.3. Thoad po l i c i ra  a r m  

fully detailed in tha  N a t i ~ n a l  Envir~nmmtrl Policy A c t .  Thw, 

me m y ,  i n  On0 of several a h t e d  policier, submits itself to 

M A  authority. Since th in  is not a ERAC-91 dmaision, all NEPA 

%t S 2906 part  C ,  B M C - 9 1  states U [ t ] h ~  pravinians of tba 
Nation81 En~irohmont~l Policy A c t  o r  196s ( 4 3  LY.$.c. 4 3 7 1  et 
8 a q . )  s h a l l  not apply t o  the aotione a f  t h e  Presidant, th. 
 omm mission, and, exoopt as provided in Paragraph 2 ,  the 
Degartment of DafOn.. in Carrying out thi* part. . . ,* 
T'hereiora, ~ x c e p t  for certain provisaion8 conc~rning praparry 
disposal and the relocation o f  funatione,  NEPA dome not apply to 
BRAC. bRAC, a f  aourse, il not  appllcrrbla haxa. 



p l r h t i f f e  hnvr mad. litkle significakt affort  t o  prow 

their NEPA c l h h .  He $7 of the Stfp~lation o f  P a d  (Joint 

EX. 1) r.far# only to human uwkowent. *Human 

envlranmmtw ir defined a t  4 0  CPR 1808.54 .  P l o h t i f f m  ham not 

offacod any avidenoa by *tipulat ion of faat or u t h a m i r e ,  except 

ag may be r*tlouted in exhibite, o f  any purportad arff ect on t l a m  

"hmm an~lronmant.~ 

Unlike w i t h  the  Authorization A c t  c laim, a m  oour t  )lac a 

uigniflcant douM; m u +  the strndhg of tha plaintiffa. Tho 

thrust o f  p l a i n t i f f s '  NEPA claim, am allaged in thek emplaint ,  

ia that dniahdantr ware rawisad to prepare an envimamantal 

impact a t a t e a e a t  (Ex31 a% apposed to,an mvfromental ~nsssanrant 

( m ) ,  The  plaintiff^ bave offarad no evidanca mioh  r~butr thfi 

contents of the gAfa W o h  vorm proparad and ecknovledpe that 

clalma arm based an procedural, n o t  suhutantiva Befaeta. 

At trial thmy ultimately acknovladge that their clalmr a r m  bacrd 

s o l e l y  on tho argummt that ln e i t h u  I L l l ( r o )  ox E U ( ' ~ ) ,  t b ~  

dmfandants ohould have addtearad the cwulat ive  &feats of tha 

to ta l  conealidation, lnol~afnpt presumably, enviromantal stfeats 

at all dapota vhich aould br rfLacted by the proposed 

c o n ~ e l i d a t i o n . ~ ~  Tha 00- f indn no authority to guppdrt such a 

olrim. 

Plmintiffr  hava offared no evidence &at tho proposed aation 

' ' e iqni f  icantly a t  f ectls] the quality of tha hiiman anvjranaarnt. H 

4 2  U . 3 .  4 3 3 2 t C ) .  ~laintfff. have offared no evidancra to rabut 

%of courwe, arparata EX'S W e r e  p r e p a x ~ d  for ANAD and LEAD. 

2 8 



t h e  f indinqa and conclumiona in the EA's *$ah have bean 

prepared. This osrult: doae not construe t h e  *cxmulative ilppactw 

proviaion at 4 0  CFR 8 1508.7 i n  t h e  faahion suggested by 

plaintiffs. Thrra ia nathing in t h ~ ~ t  proviaion to suggaat t h a t  

it addreaaaa a n d r  o f  qaograghic "~vironmnnt[a]  . k  mis aourt: 

see8 no need to f u l l y  reoi t r  a l l  tho applicable provis ions ,  but 
* 

maraly calla a t t an t fon  to 4 0  C.F .R .  1508.1 Waugh  1S08.14 rn 

eupport  itr concluoian t h a t  p l a i n t i f f a  have n o t  mat their -don 

w i t h  xtiurenam to a NEPA claim. 

depot ox dopate in coxPbinati0n. Plaintiffa b v e  not  suggesad 

any h a m  or pasaiblo ham to tho individual  plaintiff or to the 

union rnembar~.~ While it i s  not neoseeary that the couxt rmch 

the  HEPA 1 8 w u m ,  it ha8 dona eo and her conaludad tha t  plaintiffs 

cannot recover on that o l a h .  The p l a h t i f F 8  hava not well- 

davolop9d tha a l d a  and the o o w t  has rrspondod in lFka 

faahfon 

A separata judgment granting plaintiffet raquent for an 

injunction baaed on thr ic  Autharieation Act c l a i n  will bn 

Pone indlvidu61 gLalntiff r8quaatod a i n n i s s a l  a f  hie 
claim tar) . 

m~laLntlffo havr xslied upon 40 C . P . R .  1508.7 and 40 C . F . R .  
1509 27(b). This c4Uz-t f i n d .  no support in caid  provisions undar 
the Bvld4nee h this case, 
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HAc2rreo and dwxaaa ne followax 

f?ar ? i r d  Y w c  a993, w b i d ,  said prwhiana pra n w  and havm bum 

.he t& date of the Pr.sidentts aignkrg in full farce am 
' 

3. The bdurdlanta and their agents and ~mployees are 

tnjoizw+ from t r s M f o r r i n g  any portion o f  & tra+ieal aisclil. 
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IN THE UNITED STATES IAST52IC'E COURT lroa m E  
lrm!LwlmH P X S ~ C I C  OF ax'aama 

MST- DXVXBXON 92PZC21 PI+ 3: 59 
t' - " * t ' -  .. . - 

WZRIw FEDERATZODl OF 1 U.4 .".';!*. : kt:$: 
Gommmm I?amfoms, LOCAL N.5. ?i: - .,..*, 
1945, Ud PZh9RICU 8 .  mat 1 

R Z C H I ~  cmmm xx =a O ~ C L A L  ) 
CAPACITY AH BECSRTAPY QP 
DEPmsE ~ r d  MSCFiAEL P. U, STONE ) 
M Hr8 OFFICXU CAPACITY A8 
C)rtCBFTARY OP !ma NimI 1 ENTERED 

bench trial and concerns the Armyee propored mwrment or transfer 

Lct+erk~ny ~ x r n y  bepot [L~AD). ANAD ie oar of a -or of depom 

-9hout the ufitd Stabs, o f  which is involved in 

~ i n h i a * n g  u~ supporting wiru. weapons ryeteas at the Wta 

%ie P.N& a g n d  t o  a oonso&t.tion of  hearing w i t h  tri.1 
ors =it+ ur~luant t o  the Fsd. R. of  C i v .  I?. 65. me cawt  has 
expedited !! ta eoneideratiotr o f  the care because of tks h i n c n ~ r  
a$ the prqoaod oonaotidation and tzmsfar. 

%e court will atate a brief # ~ ~ ~ l l a y  of tM Lack.. 'PI. 
parties hnw stipulated t o  certain facts which will not be 
rapukd but arm hereby Incorporatad harein. Fba partiu oiqned 
a m8tipulaf;ion oc ?aeturr 48gignatgd a6 Joint Wit 1, TO the 
extent: that any facts stated by the aourt here m a  in ooaflict 
w i t h  tha stipulated Zacta, the stipulated faota will govern. 
On2 one vitneee tastifletl, A number o f  exhibits  have Lwen 
a J t t a a  withaut ~ b j o e t ~ a n .  ma parties have been helpful ~n 
nafiOvingI defininq and refining the iesu~s. 

P'd 
8-96% 
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lawBUj,t wae filed, plainelffo' cauncal ttru c c m t a o ~  by tha 

m 0 ~ ~ e a ~ r 9 1 : w m ~ u m y a n d , b y ~ d a t m  

mber a3, Z992, plaintiffs W&ra rdvlnad that, rnWae Aray b8s 

ad~ioed ua that it will W e  no antione, ether than pZatming, 

through thn, enB ot t h h  sonth to hpZaaent thQ tranefe of 

htahtm'r Prirrmrile mainkenanco ahden f w;. oonsolidaClan. * On 

mabat. a?, 1992, hoorcrurr, mjor ornwal buuris L. m a h o e  stint 

a Mamomndum to IMAD uh;loh ahtab  *We a m  moving .hrrird w i t b  the 

t m n e i t h  of misoile myst- ink0 I;EISP.~ )ra further dbected 

that two pieces of equipnaent be mv%d during tha week af IwaPsber 

3, 1992. MAD amplope6 were directed t,o prepare thee8 two 

pAace8 09 aquipnent to be mvad t o  T~EA~.'  They did so on Odaber 

28 &/ar 29, M92, me tvo pieces of  equipmmt were shipped 

during the ueac of #member 2, 1993.~ 

son'J1- 

The iosuoe to be dauided by this court axe the f o l l o ~ h g : ~  

1. Doe6 $he MuVis have the rurnority to xevfow daZew¶ant~@ 

 ration^? 

3- bo p l a h t l f f c ~  have +tanding to maintain t b e k  claimee? 

3. Js the realignamat of misrilr mhknance waxk frssa 
ANAO LEAD in violation of  Seatian 3liJ(a) of the Matianal 

%e plainbitfa a&@ for mkraord.inary relief and 
aone%derstion at various stages. B w a U S c  of  egreaents belarean 
tne m i - ,  heaxirrga oZ these appliocrti~ns m e  rendered 
unnecessary, The moving o i  the two pieces of equlpxmnt was net 
deemed to be c r i t i ~ a l .  

6efendants no longer iuintaln that e i t h u  the propasd 
transfer to T;gAD or thie aetlon i s  governed by the Defense Base 
closure and Seali-t k t  o t  ID90 (*swm). 3 
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fully w e a r  vith the rro.mco o l  then+ oonalusLonsI that Amr 
A 

by an admiaiatrativ. ~~OIC~ICJI'I) failwe to comply w i t h  that 'I 

urd adapt8 Judge ~ a t i n m r h ~  aonalusfona w i t h  reference ta , R 

uJ'udiahl ~hs(tinr llnder =A* at prq- 24-35.. ,L@ W Y  
'Ih. tkxuet ai -'holding i. thaC, wllile jodlclal 

review i a  prahibi#Q with regard t o  many Intlitiwy and Bl&c 
CPEraia~ion cllPrcuzatierarug type doafubaar, it Js not ywobibited 

8pcraificslly, the aourt held 

that biu t r ic t  w e r  apr, z&ew a o l a h  that mtbe 89crretq 

failed ta t o  thr Commission and the GIW an 

adrrkristratlva ining afl of a s  hfornmtion 4Aie 

B a o ~ o t u q  rrlhd upon in  Poking his reamm(~dat5otlr. Zd , at 

-- 

%be ~Jur,ticJ,aUlity@ and Vud3cial ~eview Under the A P A ~  
irsues appear to ovmrlapm See aZ60 Spectar, mph, at 971 8.24 
B42-53. This wee doas n d ~  htto>re an attempt by plaintiff8 t o  
revim deaision m a w  e-sa o f  the eecreeaty of  DalEehae.* 
Sdr, 973 8.Pd a t  950-61. & mti.mt L (~stinguiehable C- 
PzankZin v. dfair68e&ll#ett~, PII .  era there ir rr final 
at-ination M. d e f r n ~ e  It i s  not w e l y  a 
rctcanmandation. W1LILa this aurt i s  veZL a u m  af the dafcrrruncce 
which emuid aad musk bo shown by cbarks in revAawing ailitary 
deai~imS, enrch dderenaa door mt extend t o  dlwlng t&e 
MIUtary ta Snte37pw.t: mtatmbri u it desires and either aapXying 
OX not conp2ying w i t h  6ta- dspandin~ upon it0 own 
i=twp=ta*im. U eowt has previouely ad&e~~~ad deference 
ta rnlUCary deoieiotm in anether aorttext in 8temma v. Y-h, 
609 ?. Rlpp, 800 (W.D.Ala. 19es). 
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ar  follow^: 

(a) COSBEWPXQS 'IIZPDXNG - t P  tho Searataxy of 
Wens8 take8 aation te ~ m o l i d a t e  a t  a 
ringla location tho parCoraranso ef depot: 
level twticaj .  a iaa ih  psiakerraaaa by 
employees af me 

i 

of C n 4 O b W t  o f  tU6 
Act cha'la be mligibla t~ aompcta for nxch 
adout ton, 

8. d.iandant. wt - 1 i . ~  vftb ~ a i a  sce im m~ntain /)J 
that it *has no Sorce or effect -m c 1 993, am s 

r d t  at the supersedw Imguaga the ~pproprirt3one A&, 

Prier to the signing of the &zt%orf.ation A U ~  on October 23, 

1992, President Bush rigaed in to  law a e  Defense Appropr:iatinna 

oantabs language w h i c h  i 8  arguably 4.n conilict w i t h  the 

~uthorizatian A&. seetion 9262 o f  the ~pprapriatione Aot: 

prowidas in perkherut part as follotJa; 

Notw&tbtanding the rovLrrion6 o f  S 341(a] o f  the 
Nationat D.f.nae Au 4 orisation A c t  fox ~ i % c a l  Year 1993 
er any other proviaion of Law, no funds apprspriahd or 
available t o  the Department of  Defense shall be rPada 
available to greveut or delay the transfer and 
meemation of ths taot ioal  misr i ls  naintsnance 
co-01iUath to Lettexkenny ?my Depot, and i n  
additlon, M funda elull be aade ayashbla for depot 
releotiom ~aupet i t ion t o  aesees depot level tactical 
l i s a i i e  lulrtenance. For purposes of thie  ~ c t i o n ,  
this Act  chkll ba -eat& as having bean enaabd a t k r  
the Hatianal Defense J W h ~ & t a t i ~ .  A c t  tor Fiscal Ye= 
1993. (Regardless of the aatual dater or ematnent). 
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mbmils aahhnae  Iry -pXayees O$ the D-t: ot D ~ P X ~ S B ,  

tha S ~ r e b r y  *a11  elect tho depot t o  pmfcxa the tautic81 

h 8 i h E   ma^^ m u *  the usr of cauprtitive p ~ 0 - u . ~  

(Eb&asi5 added) r Thore d.a no dispute that ANAD wau "engaged in 

tatstha1 aisrile laintaman08 on the date or enaatm~nt* og 

~s38ckfon.~ w e  is f u r t h r  no diaputa that tho  w8oaetu-y has 

blcfan] retion to csnsalida~r at a single 3006tim [IIEIU~] the 

pmfornance or d e p e  level, taeAcal misrUm sainht~nce by '4 
cuaployeoo of the D e p a r b m t  02 Defe~se,~ Purther, there i r  no 

b b p u b  that the k S e c r e ~ , . . [ h a s r  not] urlaat[ed] the dopot to I '. 
perfom8.t.b tactical airnib olaintanance khrwgh the us% of ---J 

If it wrra not for  IL cronaideeatim of the Appropriations 

&t, it would be absolotrly clear that Um propased action ot tbe 

daiurdants U aot au.t:horismd by Saw md 8houl.U be enjoined, 

~buiously, 8 9282 of the Aplprapriationd Act; muat a l ~ o  be 

e m r o v i a ~ s  et C 3 O f  th& 
~ ~ u t h . o r i ~ a t : i ~  ~b io%cal Year 
1993~.,3)0 funda appropriated or ava-le to 
Qapartaent of the DeZen841 gha l l  ba made avail*le to 
prevent OF the tranafer anQ eKBcut:ion of  
tacttical mi* mlatenance atmu~lL4.Woa to 
htterhnny llltay Depot, and in additSon no shaX1 
be mads available for depot: selwtfan aqetLU.or) to 

IOWhilr tha evidence a be unolsar as t~ the actual & t a m  of r, anralloen~ of the two Aots Congreara or the actual date# e l  
8 i p h q  by tbe President, it: l a  utrdfa~\xt&¶ that at, Authorisation 
Aot was anrolied in QO a66 a Q t e  Appzo~iatianr Act was 
enrok2sd in  Congxeao x m s  signed by the PFIaidcnt aft= the 
hppmprinkfaau Acrt was signed by the eraeidmt. 
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Tha aardinal zule i s  that repeals by mlioat ioa  are 
net favored. lhere them ara two acts w n  tha same 
aubjr@t, r i f e  e h d d  ba given t o  both &f p~s8 ib l&,  
There are tvo 
b l i c a t i o n  - 
in irrsconcflhb 
of tn% cconflIet 

' emrliar one; and 
oubjact of We 
8 U b S t i t ~ k r  It 
me euliar 
ruastituta, it w i l l  ap 
the gwliq act, But, 
the legislature t o  rep 
okbxwire, a t  lcrast a 
is to be uonatnred 
substitute far, the 2 
rs aaR, ro far as. the tPra acts are the e m ,  from the 
t L of tha first OM-nt. 

The law on the subject as we have just eta- It iinds 
abundant +u ore in the deaisions of tta50 a m ,  aa 
weU. as ftl 3, ose o f  lo- federal and mtate wurts, Lt 
will be enaagh ta dire& attention t o  a few af theas 
decirrgons out of  a vsry large nursbar. Xn tbltsrd Itate# 
V. muz, 32 Wall. 88, 92 Mr. Suetice ~ieXd, speaking 
tor%= aaurt, art== ~tattrg the grne.1 rule, maid 
thnt i f  ewe act8 "are ~upugnant i n  any of  their  
provioiens, *e Zatker aat, without any repealing 
cLaure, operatea t o  the extent ef &a repugnmoy as & 
repeal of the fLrst) an8 even whexe tv8 rcrb are net in 
srrprea term repugmust, yet if the lattta? aat owem 
tbe Whola subject of the f i r a t ,  an4 &races naw 
previsions, w v  sthotohq that it vas intended as a 

skituta  t sat, it w i l l  operate aa a 
r.pmul o f  t-t uas not meant by this 
rtatxmeat to say, ae a rr~u.83 mad* aL it might; 
uuggafft, that the mere fact that the latter ack mvere 
the whole subject: and embraces new grovieiatm 
demsnstrates an i n t a t i o n  campletely a rrl- the 
latter act for the first. 'Phir; is ma& apparent by +br 
decision in Rendarson's Tobacco, a t  the aame term, 13. 
Wall. 65a, 687, where, in an optnlen deliwed by nr. 
mtica stiong, it is mid, "But it nust be observed 
that the doctrine [of the men aaae] arrrorts no mere 
than that tne fmer  6tat:uta i e  ixpliedly repealed, a 
%ea: as Ww provisions oC the rubsequent otatute are 
repuqnant t a  it or m aa latter: statue., 
u*i.ng new p=evLaiona, fFe ln lv  intmdea ms a 
*autitvCs> it, Whera e potreto or dkdfonrr  
W l o r  meveral act8 axe suah gs nav -. an imbl l as t  ion a f t  be. .allowed. 



8h-t- S W ~ % v a d ~  rhould bro wM, At? ~ ~ i b l ~ ,  OO 

give full toroo on4 czfeot, t o  each and a31. V.8. v. m e n  Co., 

308 0.1. 188 (3,939). Xn the nbsaaoe oi! -1y ascar- 

Whgtmdonal  intontion to tha contrary, Qcrrrrt;r; should regard 

608 (1980) ; Constructions ehauld ~ a i  avoidad ~rhi- irwtreto or 

thwart fa. ptarp~ue~ o f  statutes. Ralverhg v.  Ihoaal, 311 U,S. 

504 (1941). 

The defendantmc canstxuction wwld alearly and tetnlly 

nulUzy or t h w u t  4 rlr(a).  Comg~titive ps~ceduru would not, oL 

nearplniq, +prevent8u a *aanfex to L ~ k t u k 1 ~ n y .  liJh~thar they 

pr$,o& to this thm, such procadwe6 could not have aleaady bemi 

Lp1.rsnt.d w i h  no awe delay tban khem haa been. me pupoor 

oz s 92sam. q m v r t '  lad delay. p~wision o l d  hawe p e h a p ~  hem 

pr- wm in thr face 0i: S 351(8), If W hht oP S 9252 

is to preeLude funds for competlti+e gr-u, the 

crmeo2idatioa aotion argmbly canno* take placa'in FY 93. That 

60811 not w n  that t h e  r e q u h ~  of campstiUv~ proc8durcu. if 

and when conralldation does oauur, hi mlltflad. 

Ln this aourt'o v iw ,  tho A m  axe PP$ irrooohcilablr. 6 
351(a] mtoly providrt +hat wx tbr 80aatary of Datema 

t o  aomolidate.. . ." (%lgpharri. added). It h e  not mandate 
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rt i m  nut aleax w h a t  was iatmadod by deao- no iunde ba 

awailablr to *prrvmnt 03: d-ay +be tr-. 2% wuld not; 

actually taka Rtnd. to rOpsvent ar dnlayw Ulo aorualidat5on 

bmau6a the o o n s o l ~ t i c m  has nek bean requfwd or mandrted by 

any rtstuta, IP ~ I W  daf~dants aiaply failed t~ out suoh 

comUdatiea it vould rprwent er dalayk it, but their doing re  

~ 4 . 4  net oonP1iat w i t 4  any ekatute that uuch a 

a ~ b U d a t i a a -  If any pwvialan .hW be nultity, At 

ir the *avant ax\d d o l a p  ~ Y O V ~ ~ ~ U A .  rt is basigally 
a ~ l e 8 r .  S 351<a) i r )  Cotally clear, In Otder of 

u n # u h e o a ,  ths oowt  ranks S 351(a) fir*, Use funds 

aodf lable far .depot selection competitionw claume second, and 

ths *delay or prov&a alause laet,  if aeanlnqftrl at all. 

elidatim a&ian is not: rquirOd CIL. ~ ~ ~ d n k r d  by any statute. 

Z I  mumla action 1. talur, m e l e c t l m ~  tllmugh ~ p a t l t i v e  0 
procsdurm~. 22.m aomrt doas not decide if fun& age available !?or 

mch prowduree. 

A f t e r  making r o f ~ a a  to nan-rvailability c& iunQs to 

prewnt or dday, $ 9252 aontinueu wS# am in addit-, no 

funds shall be aada rvaiiab;le,.,.~ (Bnpbaais added). ma A c t  

d o u  not ray niwludingr funds for depot meleation capetit ion.  

depot sa%eution cewet;ition proviaion ia q 9252 ;ta 

t o  tho prevent and dday provision. No evA.dence has 

be- offered, or suggestion aade ath~rwiae, as to hrw hwlde caul4 

k ands avallabla or used to prevent or delay a txansfet. 
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iatankians, not thase of Congreua. Arguably, f- fO ~~* 
the aampaUtive pq.acoburo~ mula be avrt~n~l lo  i n  93 5.f a 

'POlt &y clear expmsoLaa i s  in s 351(a). zt i s  in 

that .reti011 that C0aqxrr)r) bacru not b W  ma& a aonaoUda+ton 

mere Congrwcg ixttemt: i n  plain on Cha face of tha 
statute, no tuttrmr in PX is nodeb. The first emon 
od mtatutozy cwnetruat on a that  'cawto aast pracrtare 
that a 1 ielature my8 what L t  smns in a rrtatute w h a t  
LC says &reI ommatiout gat a- v. ~.rro~n, I L ~  
S-Ck- 1146, 1249 (Z992)t a m -  Wb-, as m, the 
of the statute amr urrambi y u s ,  ithis fkst can- i m  
abo tha mtt 'juiUcial nquiry k ocmupXehs. 

8wstarp t a b u  action to cmnsolidnb.. . , the S ~ ~ ~ d t a r y  %b&Ll 

polrcrk tha depot, 8 .through the w e  of oompetitlve procadoreear 

(Lhpphasis added). Zr that exgruasaion i o  not glvvrn rimif icance, g 

f51(a) i d  a -1 nullity, ri tha coarolidatlon ta3co. plaar in 

FP 93 XiChaut aoap~titiva pmcedwra, tho olewoek a~remiorr oQ 

Cangram -4 bn t h w a r t e d .  s 92Sa doem not mmka it olear, 
aertairrly not: manlfestfy ao, that: S fSl (8)  i s  to -11~ 

xrulliffrd, tapealsd, ox t h w t e k d .  It totally relateti t o  the 

%Tendants lauve mgqcrsted that if this crr\irt; aancludeu that 
the AUtherinatAo~ A& 488 nat rrrperreded, it can proocrab 
w i t h  waupetltiva pxaosdures. (P.8 of DX 23). Defandantm all0 
8rgm thae a croncXusion a i  this cvurt that the AUt;horAaa%ioa Act 
aontrols avoulU require a fin4ing (cia) that the Authorisatfen 
B d  repealed tbs Apgrapriatims A& proviri~n~~ -8 murt ham 
not been =Lied upon t~ QcLde those iaouea and does not 
them, 

3 7 
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Antantion tn repoal i e  strongest vhen the Wo aots nro 
passed not anly in the saae sotreion but on tha ame 
day.. . In the pramen* instlnaa there U not 
h e o n c i l a b l r  e m f l i c k  batwen the two prwirriano, 
S ~ M I  611 antabllishad 8 

adoptad by the Cangraa, and thee is m ground fae 
correxuaing  ha+ coat aranwusiy w i a  Y that snaakaent tae pol cy var: abanawed an8 the 
enactaont rapoaled. {Uphasis added]. 

W a l l r  tb4.a aourt p.riaqxUy base8 i t s  h c i a i r m  on a 

cronalwioa that aach Act aaa be given ei?f!eqt, Lh, t h m  

deem4 to ha keamci lable ,  St MuLd appear that gentat81 law 

s t i i ~  f avomi the p h i a t i f  fs. A abiLar ~ U S U B ,  in a ritnakloa in 

vhia *re appeared to be an irreconcilable contllok between an 

appraprhtinns a& and an authorizaticm r r c t  was aadrea~lrd in a 

Lat*er &om ma ~ ~ o l l a r  G ~ e t r a l  to the Beaertary of beirenee 

&+nay datad Xaroh 9, $992. 

XntcF~rtinqly, t h e  two a&a w h i c h  we Comptraller aaneral 
vae c~asidaiap were ~cspartrnent of nafanse l992 Appropriations 

Aot and tho XaUonal Defame Autl=ri%atim lLot for Fiscal ,  Y o a m  

1992 and 1993. Tho eane typr polAtioa1 In-figbtlng war 

apparently iPpllaateU. X t  w o u l d  qpelur tbrt two aapetiag 

c4ntraators each had the i r  awn zespeutiva Cangress io~ l  adw9ate. 

me m ~ i a t i ~ m  A&  ad: 
Nan@ o f  tbe fund@ in this liot say be usad t o  acecuts a 
uontraut for the Civilian Health and Hedical Progmm of 
t&e thitomed 8 6 z ~ i d ~ b  (CXUP~JI )  Referan ~nitiative t h a t  
exceed# tho total fiscal ear 1987 cosb for CWiMPW 1 care pmvided in ~a l t forn  a ond Hawaii, plus normal and 
rcrasonsble adfwt;ment;s f o r  prioe and prograa 
pxw3Wr That pgg&&thel: 

California and liiuwaii rhall be urttBnd8d until 
Iabruary 5 ,  1994, within the limits &ad rams spraffied 
in tiha cantraet. . . .. (miphaelrr added). 
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thr 84arr+ary. . . a m  137 Qong. RcC, 818, 355 (daily 
d. Vov, 26, 1991) (etaamat: of Bur. mcain]. rrss 

if? Qw* m w  817, 695 (dbily . d m  &mu aal 1.991). 

Wen thaugh thr final a- was t d e m  ma the 

-waive, eta- that tha nDepa&tmnf aba\56 w i d e r  

'Pbm W r o Z L e r  oeneral based hie oonclusion an tha 

Finn1 congrecrionnl action on the mthorieation mt 
tack placre firmt, o m  day beforo final action on tbe 
ApproprSatianer A&. l h e  Qrasident acted In the 
Opb#P~ta aderr  signing tbe Apptopriatkons A a t  on 
I~vmbfw P6 and tha ~uUioriration Act B daye later on 
b m  6, 1991- . 

rf twa oatutec are kr~oner l lab le ,  khe general rule i s  
that, to +he extent of the aonfllot, the mare receat 
etatute controls. ~8~~ V r  Natdcuaal C i t y  B a n k ,  206 
U.B. 497, So3 ( ~ 9 3 9 ) .  TbSo mato La ordtaarily applied 
on the basi6 of the squmac in  vhich the toto 
prwiaiaras becoma law, typically upon approval by the 
Prfmident. Gazdner v. Barney, 6 Wall. 499, 5041 10 
ZI,EB. 890, 891 (1868) (n%be dstr of t;be ~rosidant'e 
a rwal of tho bill i ts  undaubtedly the date aC 
iYb- r llv . . L ~ J . V U ~ ~  v. dav;tng# B a r  
104 UaBr 469, d;9 (1061) (YWe lopk tO thB f k u l  act 0t  
approval by the exemtip ko find Jhen the stakuta toox 
4tf.ct. . . ,") 
')re com%4ez+d whether tha erder of ~on$teaaional ration 
on the tm b i f l s  vhioh wag the ogpaaite o f  +he 
.aqua== at -st~.nt~a~ sigmatru, could ai faet  t~ 
autoone. tlwever, bUls, before mey became law, can 
have rro Z e ~ ( a 1  effect on each etaer. It is enly when 

'Crt in oangrena that uhhtev~x intent there was woad 
pcesunably lie. 
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met ea~los aich oonsider hiplied repeal of other statu-8, 

We conrmidcSirrQ circPmrtsncee in whi& the laat anaate4 otrkute 

is raid to have iaPplieaLy repeared an ewlier stakute, T i r i m  

wart hao: been cited nor round a case which Snwlveg a 

While tha appropziat:e deoirion may be leas olear i f  the AotP 

are conofdored t o  be i%zeaonoiIable, thi. court would still G1d 

a t  s 35r(a) remainr; effactivr even aft- mch a deternrfnathn. 

Cg, thifarm Lave Annotated, Statutory C o n s ~ i o n ,  S 18. ( n Z f  

rtatutes anactad at the same or different eassiona of the 

UgSslaturo are irreoonailable, me statute late& in date o f  

anactmant prevails. ") In New Oark Ahway~, Ino. v. U d t a d  

aalt.ss, 369 F.36 743, 749 (a. C1. 19661, tho cmrt stated: 

a qeaeral proposition Cmqrass ha6 the p w e  eo 
amad substantive legislation fox a particular year by 
an apptoprfation act, although such proaa4urs i s  
aonsidered urrd~arkahle legislative f o m  and crubject t o  
a point of order. An anteabent wSX1 nof: readily be 
inferred. 2h intent:  of con xees t o  effect: a chan e in B P the substantfve l a w  via prov stan in an appropiat on 
a& m u s t  be elearly  m i f e a t .  The applicatian of the 
lfmitatian in the apptopriatlon pxwisfon t o  a single 

r r: crrggem~ at: no change in aubstarrtlve law wae 
ten8eU. E m  V .  Thompsbn products, 141 F.2d 794 

(C.A. 9, 1944) .  Ue!peah by Iaplicatioa are qot 
favored*, it l a  ruled i n  mitad staCes v. Lasrgdon, 118 
V.S. 389, 393 6 B e C t .  1185, 1187, 36 LmEd. 164 (1886), 
%#he== our  inl later to b i k i  v41s found antit led to h i ~  
statutoty salary degpite the texraa of an appro tiation 
aok ptoviding gun& for a lower salary and dec ! arPng 
#at Wall a m ,  or p e e  of a a t ~ ,  Inoonei8Cant or &I 
conflict thezslrvi tb,  or which allow a larger aalary t o  
any affieer or employe@ hezein naned, ehall be, atad azct 
hereby, repealed.w I d .  a t  391, 6 B.Ct. a t  1286. me 
intention to r-1 substantive law was mre manifest: 
in the Lan stem case than in the provision of the f a~proprht on act  quoted above placing a purported 



Boot- 92S3 &or, nat m i c m l L y  tepee1 khn w m p e t i w  

p m a a d w  mplramaat and aueh h-1 mhould n w t  k tapspl1.d. 

c o n e o b  r rtrkuk a p p L b m  only wbrrr the 8tatutma urrr 

~ 0 o n c i l A b l e .  Ileadlwy v. meal 1 4 4  m a i a g  Home Pmadaa mnQ, 

the depot; . . . W are tb. mom speaiflc o f  W%a grovislonu 

kr the twe etatutrls. The proviriens of s 9252 mxe ]perhap nat: 

jxroconoilable c o n f Z i c t  btt?eea the pertinent pmvisions of the 

two a. Tho6 tbe couYt i n  r e r e d  t o  giva effect ta both 

~rou. ~ r ' . r f e &  La that th. clear intent of ~ c m g r a n ~  ln A& 

3Sl(a) Le t o  require competitive procedures Mema is to be: a 

a0walidatiWr ratinn. ~t b e t ,  the in- in 8 $352 i a  to not 

provide mde for much aol~petitive prootwlums. If khlc cteaker r 

%he court haa read tha oasee ai+.b by defurdanU en p.9- 
LO-lt oF Per. xx. 23 and concXudee that only a attained 
consideration of thase cases and them u l a k  eould remalt $n the 
application of those cases box;#. 
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grocedwes w i t h  thr Oi dekenpinltrg whakher theta arm any 

q a i a n e a  w i t h  tho purpme~ and ptwielan~ of  -5.8 &t and uha13 

prepcw. ia the not late& than a, 1071, su- 
m e a a ~ m u  as may ba m~-- to bring their au#wit;jl and 

pol ich inco a o n f d t y  uith thm intank, -Q~=S, and 

h d a -  t h a t  a l l  BabraX ruad State rgcnoiolo abide by i t s  

quihlfaas. Baing all ~ 1 u u ~ v a I  the u. 8. ~ e z s t  Of 

Daf lr t~e ,  and t4ersZote, the Arny i s  under tho auspiaas o t  the 

fhrrt:, in m b g  out i t e l  DJiPsian o f  ~rwlcl3.t~~ for tbe aakiotsal 
detmsr, %t dew .a Ln a mmex c&rrairteuat w i t h  national 

p ~ i i o i e ~  . . . .a 6; 214.3. Thoare poliaies are 

W A  8uIfhblfity. Sine4 thin is net a BRU-91 descision, aX2 rJEPA 

D%t Q 2906 part C, BItAc-91 otatsa w[t]he p ~ v P e i a n r  of the 
#ationax ;smt5ro~aeatal Policy A& of l sco  (42 U.S.C. 4301 et  
8.g. 1 rhaU not upply to thc action6 af the Preadent ,  the 
Comm rrsion, and, emapt ap prwided in Paragxaph 2, tho 
I)sparbant; of mf-a in o-hg our this part. . . .n 
Therefore, 8xcePt: t o r  w i n  prwfrioas oancenning property 
d i s p ~ s a l  and t h  ~~~~tion d tunatlons, #EPA t!bes not apply Co 
Bmc. BRAc, 6s o-e, i e  zme applicable h ~ m .  
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ths findiagm uL4 cmclwioba in t&e M'o vhiah have been 

'Phi8 uot& doers wt oon6trum the mumulative bpactm 

m i o n  at 40 CFB S 1508.7 in the fashim nymested by 

p1PiPt;iffs. !chasm ha m n g  La that plrovisian to muggekst mat 

Jt rdrficm8er r rrrPrbar oL gmegzaphicr *amriroPtmwnt[a] .a This court 

aars no noad to m y  zaeito a11 tha applicable pslori.ione, but 

m m l y  attuntfcm to 40 C.?.R. r ~ o a .  i thmugh isoa. 24 ta 

ra1;rport ib aoneluknr that pkafntiifa have set ael: tMLr M a n  

w i t h  razeranen t o  . NEPA elaim. 
i. M a v m ~ 4  O f  * & g d . f b a  m-3, 8ff.d. 

rc~~virmmental eons-6 at A r m ,  Z;EAD or m y  o a e z  partinant 

depot ar dapotsr in carmbfnation. Plain-fu have net ntggeuted 

any a- or pooaible hami t o  the individua~l plaintiff or t~ tba 

#laLon While i l s  not Isweoleary that t119 cauxt reach, 

tho WEPA ha-, &t baa b n e  80 a d  bas eonaludad that plaintiffs 

aaanot r a w  on that a3ah. crhs p l a M i f f s  bave not vell- 

drwbped the alair md t;hs court ha8 m~bp~tlded in like 

f aehionmfL 

A earwutr judgment granting plaintierst requerrt $01: an 

injaution bare4 on their Autaor52ati0n mt chin will be 

aaCIrsd. 

%a ilrdividual plakntiff tequesrtod dispiroal o f  hie 
clrtla(s) . 

s~zaint i f fe  have mLLrb upan 40 C.P.R. 1508.7 40 C.F.R. 
1508 27 (b) . m a  court: finds no &Uppee in maid p m b i o n s  War 
the 8vidmce An thic aasr. 
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January 21, 1994 

General Litigation Branch 
Litigation Division 

Pamela Moreau, Esq. 
D e p a r L m e n t  of Justice 
Civil Division, Federal Programs 
901 E. St., NW 
Washington, D.C. 20530 

SUBJECT: AFGE, et al. v .  United States, No. CV-92-PT-2453-E 
(N.D. Ala.) - Comments to Draft # 2  Reply Brief (20 Jan 94) 

Dear Pamela: 

I have reviewed all pages to the second draft of t h e  Reply 
Brief. You indicate that after conferring with Joe Chontos, 
David Anderson, and Vince Garvey you rewrote portions of the 
first draft. 

On 19 January 1994, I datafaxed two pages of typewritten 
comments to you concerning the first draft of the Reply Brief. 
Additionally, I made several marginal notes on the first draft of 
the Reply Brief and sent them to you by datafax. After reviewing 
the second draft of the Reply Brief, I note that none of my 
comments or suggestions have been incorporated. 

More importantly, I am very concerned that the second draft 
of the Reply Brief downplays the significance of the Base Closure 
Act and the 1993 reconm~endations of the ~ e f e n s e  Base Closure and 
Realignment Commission. The most significant difference between 
the circumstances that ex i s t ed  in December, 1992, and January, 
1994, is that the Defense Base Closure and Realignment Commission 
adopted the April, 1992 Tactical Missile Maintenance 
Consolidation Plan for Letterkennv Army Depot, making the W A D  
transfer of tactical missile maintenance a "BRAC action," 
mandated by the Commission and Congress. Section 351(a) by its 
express terms only applies to actions by the Secretary of Defense 
(SECDEF) to consolidate tactical missile maintenance (TMN) at a 
single location. The current proposal to transfer (TMM) from 
ANAO to LEAD is not a SECDEF action at all, but a mandate by t h e  
BRAC Commission and Congress. Accordingly, section 3 5 1 ( a ) ,  by 
its express terms, does not apply. 

Although I agree that S 8112 and the BCA together impliedly 
repeal section 351(a), I do not think we should concede that the 
Base Closure Act and t h e  Commission's recommendations are  
irrelevant with respect to section 351(a). Def. Reply Brief, 
pp.  6 - 7. This argument largely undercuts the argument in the 



Defendant's Motion to Vacate This Court's Injunction that the BCA 
and S 8112 supersede section 3 5 1 ( a ) .  As I indicated in my - 
earlier comments, the BCA is continuing legislation which 
provides for three separate Base Closure Commissions. The 1993 
Commission's recommendations took effect on September 20, 1993, 
mandating that the SECDEF implement the Commission's 
recommendations. See Act, § 2 9 0 4 ( a ) ( 2 ) .  Accordingly, I strongly 
recommend the following changes to the second draft of the Reply 
Brief: 

a. Rewrite the second paragraph on page G and lines 4 - 7 
on page 7 to eliminate any reference that the BCA i.s irrelevant 
with respect to the effect of section 3 5 1 ( a ) .  I think our 
position should be consistent throughout, i.e., that the BCA and 
§ 8112 together supersede section 3 5 1 ( a ) .  Motion to Vacate 
This Court's Injunction. 

b. Substitute the following for the last sentence of 
footnote 6: "Since Congress did not disapprove the 1993 
recommendations, the recommendations of the 1993 Commission 
became effective on September 20, 1993, subsequent to the 
enactment of 9 351(a), mandating that the Secretary of Defense 
implement the rccornrnendations, notwithstanding S 351(a). See § 

2 9 0 4 ( a ) .  " 

Please call me at (703) 696-1617 if you have any questions. 

Sincerely, 

. ~ a c k e ~ h v e s  
Major, U.S. Army 
Litigation Attorney 
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UNITED STATES D I S T R I C T  CIOURT 
FOR THE NORTHERN D I S T R I C T  01;' ALABAMA 

EASTERN DIVISION 

AMERICAN FEDERATION O F  
1 
) 

GOVERNMENT EMPLOYEES, LOCAL 1945, ) 
PATRICIA S ,  WHITE & DARRELL D. 
DEMPSEY, 

1 
1 

Plaintiffs, 

v. 
Civil Action No. 
CV-92-PT-2453-E 

UNITED STATES OF AMERICA, 
1 
1 

DEPARTMENT OF DEFENSE; UNITED 
STATES OF AMERICA, DEPARTMENT 

1 

OF THE ARMY,  
) 
1 

Defendants. 
1 
1 

DEFENDANTS' REPLY TN SUPPORT OF THEIR 
MOTION TO VACATE THIS COURT'S INJUNCTION 

Defendants filed their motion to vacate the Court's 1 
injunction because they are statu-torily required, by the Base bbp  7 
Closure A c t  and by § 8112 of the Defense Appropriations Act for -'IE. 

% 

F i s c a l  Year 1994 ( " 6  8112"), to transfer m i s s i l e  maintenance 

f u n c t i o n s  from Anniston Army Depot ( l l A N A D " )  in Alabama to 

Letterkenny Army Depot ("LEADfv)  in Pennsylvania, Defendants now 

find themselves under mandates by two different authorities . 
directing them to take two different actions. Congress has 

directed defendants to realign missile functions to LEAD, while. 

t h i s  Court's order p r e v e n t s  s u c h  a c t i o n ,  u n l e s s  the Secretary I 
first conducts a competition to determine the r e c i p i e n t  

installation (which, by definition, could be an installation . I 
other than LEAD). 
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Plaintiffsr opposition to this motion consists of little 

more than a series of string cites on the subject of statutory 

construction, In a conclusory fashion, wi i~hou t  any explanation 

or support, plaintiffs insist that 9 351(a) can be reconciled 

with both the Base Closure A c t  and 5 8112. They do not frontally 

address the undeniable conflict that exists. Instead, 

plaintiffsf approach is an adherence to abstract principles of 

statutory construction that do not support their case. Enforcing 

5 351(a) would, purely and simply, be cont~rary to the express 

intent of Congress in the Base Closure A c t  and tj 8112 and would 

lead to senseless results. 

Because of this direct conflict and because Congress clearly 

expressed its intent that the realignment ~hould take place, 

"notwithstanding any other provision of law,I1 this Court should 

vacate its injunction. 

Section 8112 and Section 351(a) are in Direct Conflict 
and Congress Expressed its Clear Intent that Section 
8112 Should Prevail 

Sec t ion  8112 provides that v[n]otwith:~tanding any other 

provision of law," the Secretary of Defense shall implement the 

Base Closure A c t  Commission's recommendation to consolidate 

tactical missile maintenance at LEAD.' Th:is unmistakably . 

Section 8112 provides as follows: 

Notwithstanding any other provision of law, and in 
accordance with Section 2905 of the Defense Base 
Closure and Realignment A c t  of 1990, Public Law 101- 
510, the Department of Defen~e shall proceed with the 

(continued . . . )  



requires a r e s u l t  t h a t  is directly c o n t r a r y  to B 351(a)/s 

competition requirement. Section 35L(a) presumes t h a t  the 

Secretary of Defense should  select t h e  installatiyn to receive 

tactical missile maintenance  through a competition, b u t  t h e  

Commission and Congress have made plain that LEAD has been 

selected as the recipient installation. Rather than explaining 

how the two provisions could be reconcilkd, plaintiffs instead 

latch on to the "notwithstanding" clause o f  5 8112  i n  an at tempt  

to salvage their case, They argue that, because Congress used 

the phrase "notwithstanding any other provision of lawt1 at the 

beginning of 5 8112, Congress expected 5 3Sl(a) to have 

"continued ~ i a b i l i t y . ~  Pls.' Opp. at 7 (citing slip op. at 18). 

PlaintiffsJ argument runs afoul of every decision that has 

considered the meaning of similar llnotwithstandingu clauses. 

Recently, the Supreme Court ruled that a c o n t r a c t  containing.such 

a clause "clearly signals the drafter's intention that the 

provisions of the ' 
provisions of any other section.1+ ~ ~ n e r 0 ~ 3  V. A u n e  Ridqe 

Group, 113 S.Ct. 1898, 1903 (1993) (emphasis supplied). The same 

rule applies in the statutory context. In B a n k o f l a n d  

old ~olonv, N.A. v ,   lark, 986 F.2d 600 (1st ~ i r .  1993), the 

court determined that a "notwithstandingw clause "manifests a 

' ( . . . continued) 
implementation of the 1993 Defense Base Closure and 
Realignment Commission recommendation concerning the 
consolidation of tactical missile maintenance at 
Letterkenny A m y  Depot. 

pub. L. No. 103-139, 107 Stat. 1418 (Nov, 11, 1993). 
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clear i n t e n t  t o  o v e r r i d e  any c o n f l i c t i n g  s t a t u t e s  i n  e x i s t e n c e . "  

Id. a t  6 0 4 . ~  Thus, t h e  t tnotwiths tandingu clause i n  this case  

means t h a t ,  for purposes of construing 5 8112, a l l  o t h e r  M~ ficidt G 
conflicting prov i s ions  of law, i n c l u d i n g  5 351(a), must 

otherwise, 9 8112 would be rendered meaningless,  and, as 

plaintiffs admit ,  Congress would not have snacted a hollow 

mandate. See Pls.' Opp. at 6.3 

Plaintiffs next  take issue witah t h e  clarity of Congressr 

command i n  5 8 1 1 2 .  P l s . '  Opp. a t  8-9. But, i n  drafting 5 

8 1 1 2 ,  Congress could not  have been clearer i n  conveying its 

i n t e n t  that t h e  m i s s i l e  maintenance func t ions  be conso l ida t ed  a t  

LEAD. Its language is precise and direct, and needs no further 

e x p l a n a t i o n  t o  glean c o n g r e s s i o n a l  intent. 

I n  a f u r t h e r  a t t empt  to undercut  § 8112, plaintiffs argue  

t h a t  t h i s  Court should n o t  g ive  it the force of law because t h e  

provision is contained in an Appropr ia t ions  Act. P l 8 . j  Opp. at 

There is ample support for t h i s  potiiition. See &an v, 
Veterans A d m i n .  R e q i ~ m l  Office, 943  F.2d 667, 670 (6th Cir. 
1991) ,  vacated and remanded on other qgaun!Jd, 503 U . S .  -, 112 
s.ct. 2255 ( 1 9 9 2 ) ;  Libertv Maritine Corp. J .  U n i t e d  S t a t e s ,  9 2 8  
F.2d 413, 416 (D.C. Cir, 1991) In re FCX, 'Eric., 8 5 3  ~ . 2 d  1149, 
1 1 5 4  ( 4 t h  Cir. 1988), cert .  denied,  489 U . S .  1011 ( 1 9 8 9 ) ;  Multi; 
State ~orqnunicat iops,-Inc. .  v.  FCC, 728 F. 2 t l  1519, 1525 (D.C. 
~ir.), cert. denie-d, 469 U.S. 1017 (1984) ; pew, Jersey A i r  
~ a t i o n a l  Guard v. FLRA, 677  F.2d 2 7 6 ,  283  (3d C i r . ) ,  cer t ,  
denied,  459 U.S .  988 (1982). 

T h i s  Court previous ly  found t h a t  § 351(a) had "cont inu ing  
v i a b i l i t y "  when considered a g a i n s t  5 9152 of the Defense 
~ppropriations ~ c t  for F i s c a l  Year 1 9 9 3  ( " 5  915211). & AFGE v. 
United States, No. CV-92-PT-2453-E, s l i p  op. a t  18  ( N . D .  A l a .  
Dec. 2 1 ,  1 9 9 2 ) .  But there, t h e  Court determined t h a t  t h e  t w o  
provisions were c l a u s e  
ope ra t e s  t o  i n  
this case. 
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7-8. But, it is well-recognized that "Conl:jress can amend 

substantive legislation through a provision in an appropriations 

act.'' ~e~ublic Airlines, Inc. v, United Skates Dept. of  trans^., 

849 F.2d 1315, 1320 (10th Cir. 1988). See also Unite-tes v .  

Will 4 4 9  U . S .  200, 223 (1980); I can Fgzd. of Gov. Emp., AFL- 

CIO V, Cambell, 659 F . 2 d  157 (D.C. Cir. 1380). Indeed, 

~(a~ppropriations acts are just as effective a way to legislate 

as axe ordinary bills relating to a particular subject.If 

Republic Airlines, 849 F.2d at 1320 (citation omitted). ~ l s o  

United State3 v. Dickerson, 310 U.S. 554, 555 (1940) ("There can 

be no doubt that Congress could suspend or repeal [its own acts]; 

and it could accomplish its purpose by an amendment to an 

appropriations bill, or otherwise.").' 

As plaintiffs concede, "where provisions in two acts are in 

irreconcilable conflict, the l a t e r  act t o  t h e  extent of the 

conflict constitutes an implied repeal of Ithe earlier one." 

p o s a w v .  National City Bank, 296 U.S. 49'7, 503-04 (1936) 

(quoted in P ~ S . ~  Opp. at 4 ) .  Section 5 81L2, enacted more than a 

year a f t e r  § 351(a),~ directs the Secretar~y to implement t h e  

Plaintiffs attempt to distinguish t h i s  case law by 
relying on decisions refusing to allow an ttindefinite 
congressional expres~ion'~ in an appropriations act to override 
"plain statutory language." Pls.' Opp. at 8 (quoting & 
Martin Evanqelical Lutheran Churchv. Sout-h Dakota, 451 U.S. 7 7 2  
(1981)). But tha.t is not this case because, as described above, 
g 8112 is not rather, it is a clear and precise 
command. 

Section 351 (a) was enacted on Octol:~er 23, 1992, see Pub. 
L. No. 102-484, 106 Stat. 2315, 2377, while 5 8112 was enacted on 
November 11, 1993. See Pub. L. No. 103-139, 107 Stat. 1428. 
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Commission's recommendation with respect to LEAD. In addition, 

the wnotwithstanding" clause manifests a clear intent that 5 8112 

should override any conflicting statutes 111 existence, including 

5 351(a). Because the two provisions are in direct conflict, tj 

8112, the later enacted law, must prevail. 

Whether 5 351(a) survives the Base Closure Act and the 4 
Comrnissionts 1993 recommendations made 

Pls.' Opp. at 3-7, is 

this case. However, 

important in interpreting 5 8112 because, inter a&, it explains 

the Legislative mandate under which LEAD was chosen as the 

recipient installation for tactical. missile rnaintenan~e.~ 

The Base Closure Act is &%!fu important because Congress 

specifically required 8112 to be construed l1in accordance with 

Section 2905 of the Defense Base Closure and Realignment Act of 

1990." Congress thereby incorporated by reference 5 2905, 

entitled ll~mplementation,~t into this new piece of legislation. 

Section 2905 contains the "WaiverH provision, which permits the 

Secretary of Defense to realign military f~nstallations 

notwithstanding "any' provision of law resl:.ricting the use of 

funds for closing or realigning military :i.nstallations included 

In making this statement, defendants do not intend to 
downplay the Base Closure Act's significarlce in governing 
defendantsf conduct. The Base Cl.osure Act: created a framework 
under which the Commission would make recommendations for 
closures and realignments in 1991, 1993 arld 1995, which Congress 
could then disapprove,  5 2904(b). Since Congress did not 
disapprove the 1993 recommendations, defendants are bound to 
implement them, as required by the Base Closure Act, see 5 
2904(a), notwithstanding 5 351(a). 
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in any appropriations or authorization Act." 5 2905(d), Section 

351(a) restricts the use of funds by 1imit.j.ng the Secretary's 

ability to spend Base Closure Act funds to conduct the 

In sum, Congress clearly expressed its intent, in both 5 

8112 and the Base Closure A c t ,  that the Secretary must implement 

the Commission's recommendation with regard to consolidating 

tactical missile maintenance at LEAD, notwithstanding any other 

provision of law, This recommendation directly conflicts with 5 

351(a)'s competition requirement. To permit the Secretary of 

Defense to carry out the will of Congress, this Court should 

vacate its Order of December 21, 1992.~ 

CONCLUSION 

For these reasons, the Court should girant defendant's Motion 

to Vacate the Injunction. 

Respectfully submitted, 

FRANK W, HUNGER 

Plaintiffsr attempt to distract the Court with newspaper 
articles and an unattributed internal memorandum discussing 
possible closures in 1995 is without merit. see ~1s.' opp. Exh. 
A. These items contain nothing more than speculation and do not 
affect the legal issues that are present iin this case. It is 
absurd to argue, furthermore, that media speculation regarding 
future base closures (much of which, indeed, post-dates enactment 
of 3 8112) could possibly be relevant in determining Congressf 
intent in enacting !j 8112. 
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IN TKE OHZTED STATES DIBTI(ICT lCOURT FOR THE 
NORmEm D I m I C T  OF AIIABAMA 

W T l w t  D M S I O N  9; - I F:: i '  c 3  

AMgRrcAN P ~ E R A T X O N  OF 
GOVERNMENT EMPLOYEES, LOCAI4 
1945, and 
PATRICIA 8. WHZm, 1 

PLAINTIFFS, 

RIcHARD CHENEY IN EIS 
O-ICLAZI CAPACITY A9 SECRETARY 

1 
OF DEFKNSE and MICHAEL P.W. 1 
STONE IN H I S  OFFICIAL CAPACITY 
A8 SECRETARY OF TFlZ ARMY, 1 

DEFENDANTS. ) 

ORDER . . A# ,.,,.,# 8.'; *.. ,..-.. -,,: . . :.:* i>;iJ> ,,,,,, 

In accordanss with the Hemorsndum 0pini6fi &cd 

~ontmporaneously herewith, this cuurt'a December 21, 1992 order 

is VACATED 8nd the injunction ordered tha~rmln ia bI88010aD. Said 

vacation and diesolution arm HTAYRD for 1.4 days to allow 

plaintiffs to mark further mtay. .------- 
DONE and Om- this +b day of February, 1994. 

STRICT JUDGE 
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F 

IN THE UNITED STATES DTSTRXCI COURT FOR TKE 
NOIiTHEKN DISTRXCT OF AILRBAM~ 

BASTERN D I V I S I O N  94 FED - I PI] 1; 13 

hMBAXf3.N FEDERATION OF 
Gxnmwmm E M F ' L O r n B ,  UXAL 
1943, and 
PATRICIA 8 .  WHITE, 1 

IcmlrAm cHExEY IN ?UB 1 
OPFICXAL CAPXCTTY AS S-Y 
OF DEFENSE and MS- P. W. 1 
STONE IN RIS OFFICIAL CAPAa'l!Y 
AS SECRETAJIY OF THE A R m ,  1 

FEB .1. 1994 

This cause comes on to be heard on Defendants' Motion to 

Vacate this Court's Injunction f i l e d  on D,rcenabar 2 0 ,  1993.' 

In Wtobmr of 2992 ,  plaintiffs f i l e d  a aomplaint against t h e  

above namad defendants seeking ta enjoin the Amuy18 progosad 

movement or transfer of missflaa maintenance work from Anniston 

Army Depot (ANAD) to Letterkenny Amy Depot (LEAD) In their 

'In its Dac4arb.r 2 0 ,  1993 order, thitnr court stated that '#if 
any party wimhas  to repest an evidentiary hearing, t h a t  party 
m y  do so.* Neither party has made euch a rqesrt.  

' ~ c t i n g  purauant to t h e  Dapartment ole Defenmevc ("DODm) 
general authorit to mprovide more effective, ef f i~ ient :  and 
econorn~aal adrain 1 stration and operation* in the m e d  Forces, 
lo U . S . C .  S 125,  defendants proposed the transfer of tact ica l  
missile maintenance functions rrom lbFtAD for consolidation with 
shilar funations at LZAD. The names of thr appropriate 
defendants may have changed from t i m e  to time. That is of no 
mubstantive signifloanor. 



complaint, plaintiffs alrIfu.8 that, brOauas! of S 351 (a) of thc 

Defense Authorication bet', the B c m r t a r y  Of Dcfenee 

(n8~crmtasya) could not tr-fer the taot.i.cnl m i m r i l e  maintenance 

vork without titst conau~ting 4 oompetitilcm to airlect the 

receiving installation. In opposition, d~efrndanta argued that 

S 9252 of the Defense Appropriations A c t  foz- ~imcal  Year 1993' 

effectively nullified 5 35l(a). This aoutrt conduated a bench 

trial on D l ~ ~ ~  15, 1992, and concludad that  

(Tlhere i s  not irreconoilable aonfliczt bstwew the 
pertinent provimiona of  the two ~uts., Tblls the court 
ia required to give effeat t o  both Acts. mis effect 
i s  that  the oleax i n t e n t  of Congroso in Aot 351(a) io 
to require ompetitiva prwedurca J$ there is eo be a 
aonaolidation action. At boot, t h e  intent of 5 9262 is 
to not provide funds for such uomgstLtive procedures. 
T f  thi8 arsates a praaenk mtalamate, ao be it. 

3~ 351ta)  providw in pertinent part:; 

[1]f the Secretary of Defense tnkmr action to 
consolidate at a single location, tb.a performance of 
depot level tactioal miasile maintenance by employees 
of thrs Department of Defenee, thr S a ; ~ n m t a ~ y  shall 
select the  clegot to perform the tact.ica1 m i s a i l a  
maintenance through We Uao O f  competitive procebures. 

Rub. L. No. 102-404, 106 Stat. 2315, a377 (Out. 23, 1992). 

~otwithstanding the provirsian of sec~tlan 3511a) of the 
National Defense Authcriiiation A a t  f o r  Fiaaal Year 1993 
or any other provision of law, no fumds appropriated or 
availsbla to the Degartnsnt of Defonee ahall be made 
available to prevent or delay the  ernnsfer and 
exeuution o f  the tactlical miaui la  madntananca 
consolidation to Gottrrkanny Army De: ot and, in 
aadi t ion ,  no fund6 shall be mkde avo '1 lable f o r  a dagot 
selection competition t o  asses8 depot level tactical 
aimmila maintenance. 

Pub, L. NO. 102-936, 106 Stat. 1876, 19431 (Oct. 6 ,  1992). 
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-, No. CV-92-PT-2453-E, (;N.b. A l a .  Dea. 21, 

1992)  at pdge 26 (hlsainaftmr "Slip og.*). Pursuant to this 

aonoluuion, thlr wuxt &ntcu&a a final jutlgment enjoining the 

defendante and thair a w t s  from txanmirrring any P portion of the tactica alusile maln2:enance work or 
facilities, and obe and equipment related th8rst0, a located a t  Anni on A m y  bapot, to brttrrkmnny army 
Depot or any other depot, basa or falci l ity for the 
gurpoeo of or with the intent of wn$aolidating said 
tact iaal  mf88il8 mintenanco work at tho Dep8rtment of 
t h o  Aray, unless and wtil compatitl!m praaedures as 
providad for in maid $ 351(a) are implaa~anted and 
seleatien made md action taken a c a o ~ ~ i n g l y .  . .It is 
not intended to m)ofn any action exoept that vhich 
m U 8 t  be in aomplianae with the pravimiona of m i d  S 
351(a) . 
In Marah or 1993, pureuant to tha Bsrse Cloewe and 

R~alignmenC A c t  (aBRAC1'), ma Defense B a s e  Closure and 

Rmal igrunent  commission (NCammiaa ion l t )  irruod its rmgort and 

recommendations t o  President Clinton, inc:luding a recommendation 

of a realignment of miorile mintenance work from ANAD to UXAD. 

Defenee Base Cloguro and Realltgnment colmnission, 1993 Report 

to the President. Preeident Clinton approved the Commisaion~s 

recommendations and Congrsa~ did not disctpprove thorn. 

Consequmtly, the rccommendationo of the Comiacrlon now havo the  

force of lav. SBe Department of Defense Ban. Closure md 

Realignment Report of 1993. 

In July of 1993, p l a i n t i f f .  f i l e d  a Petition to Designate 

the D~fenso Baee Clorur+ and Raallgnment comission a8 a Party 

Defendant and Pox 0th- Relief. PLaihtil 'fs  argued t h a t  t h e  



k t u -  2-94 WED 10: 10 
r u  UI ;3* W ~ ~ J T I ' I  u .a.n~ I ~ L I  c, vl ut- IJA-r-toa 

Commission vaa the defendan-' mCI -8, by proateding 

vith the realignment, attampking t o  evade this court's 

injunction. ~ocordingly, p l a i n t i f f a  rcgussted that  this oourt  

(1) dorignatr the Camnimeion as s party dsfmndant, or ( 2 )  reis6ue 

itr order mnjoinkng the def endantm, hclu!ding the Commirmion, 

from proarmding w i t h  the realignment vith~out the implenentation 

of oompetitlve procedures as rtquh8d by 5 3111(a). The court 

clonduatad r phana wnforence in this mattar, during which 

defandnnta rrpresentmd that; 

(1) they did not consider t h a  Cemi~csian a nacmmsary 
party to thia  proceeding; 

2 thmy w i l l ,  not taka any action to effeat thn 
subject Comiarion rmcommndation m a  auaepted by tha 
Pramidant and Conqrtbb unle88 and ullltil the ~ U B U Q  has 
bmen prrsentecl to thie court for resolution, 

rspreaontations, this court daniu¶ plnint:iZfsl petition w i t h o u t  

prajudfce. 

~ppropriations A a t  for F i s c a l  Year 1994. Pub. L. No. 103- 

139, s 8112 (Nov. 11, 1993) . section 31x2~ of said A C ~  gurpart~ 

'~laintiff8' argument &at the  BRAC Commiesion is an usgent" 
of thc Department of Dafanaa nppeara t o  ;have n9 foundation, 

'5 8112 provides that: 

Notwithstanding m y  o t h r r  provision of law, and in 
accordancm w i t h  Section 2905 of the Dafanae Baeo 
closure and Rmalignment Act  of 19905 Public Law 101- 
510, the Department of Defense ahall proceed w i t h  tho 
implementation ot the 1993 Dafense Bnda Closure and 
~ealignment comiseion recamandation oonccrning the 
conmolidation of tactical missile maintenance at 
Lotterkanny Army Depot. 
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to d i r e  t h m  6maat~X"y of Defense to oen~gly w i t h  the 

Co~mniarion' e reccnuasnbtion regarding zaal igment  of missile 

maintenance work to LEAD, no-Withmturding uty other l a w .  

Defendants, pursuant: to Fad. R. Civ, P. tiO(b), f i l e d  a Motion to 

Vacate this court's Injunction, alleging t h a t  tbe injunction i s  

incanaiatrnt v1t.B t b m  Smaratmry's new afj%xmtive obligation 

under both BRAC and 8 8112 to go forward w i t h  realigr~ment to 

LEAI). 

I1 DET-H ' N3FI:ElUlTX OH8 : 

Defendants argue that both BRAC and S 8112 direct the 

Secretary to implement the Caaumirsion'o :~:ooommontiation to m a l i g n  

thotical misails nahtenanoe from ANAD to LEAD. This direction, 

aocording to the defendants, clearly aupsreodou S 351 (a )  ' 6  

r 8 g u i r e m e n - t :  for competitive bidding proa6dures. Defendants argue 

that "Ted. R. C i v .  P'. 60(b) ( 5 )  authorizeo, a d  indeed requires, 

this court to modify i t 1 3  orders when faced with changes in 

circumstancm.," ~ccording t o  dafmdanta,  Rule 6 O ( b ) ( S )  

authoriesa the court: to modify or vacate: it. orders when "it i s  

no longer apuitablm that the judgmmnt ah~ould have proagoctive 

applicati~n,~ Pad. 8. C i v .  P. 60(b) (5 ) -  Defendants c i t e  case 

law suggesting that changed o i r c u m a t a n a e ~ ~ ,  such as changes In law 

or fact, are a bnsia for modifying an injunction. Sgf: y~&& 

8 3 @ & L k ,  286 U . 8 .  106 (1932); S t i t w i t i a e  

~~ ~ ~ r n L s e $ m ,  998 P.2d 62 (2d C i r  .) , part. C i a l a ,  114 

S e c t -  634 (1993); W ~ I W  v.- uf 786 Feed 457 (1st C F r .  

- .- - - 
Pub. L. Na. 103-139 (Nav. 11, 1993). 
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Defendants afinmrt that circumstahces have changed 

s i p i f i c a n t l y  since thia court's ordar of Dmcaaber 1992. For 

urampla, the Comzafsrrion has reade i t a  recommandation concerning 

taukiaal missile realignment, and ham chc,sen ICEAD a6 the 

reaomrndation, and it has not beon Uisapprevad by Congress. 

Defenbmka 11.0 argue tha t  the S.cxs+.ry of Defense f a  now 

"statutorily required to hpleaont  theaa drcioionsw by both BRAC 

and $ 8112. Defendants rely en two seot:I.on~ o f  BRAC in making 

this argumant. S a ~ t i o n  2904 (a) ( 2 )  of BRiv~c provides that the  

Socrstary ~ h a X 1  Wrralign all military installations recommended 

for raalignment: by eruuh Commission in ealcb such teport. " X n  

addition, S 2909(a) of BRAC provides thal; nIr]xoagt am provided 

in subsactian (a), during m a  ptriod boginning on the date of the 

enactment of t h i s  A c t  and ending on Deca'rabu 31, 1995, this part 

shall be the axolusive authority for selecting f o r  closure or 

realignment, or for carrying out any cloauro or realignment or ,  a 

military iabtallation ins ide  the Unitad Stntea." Defendants also 

assert that Congress gassed S 8112 @to ensure that the 

reoommendation w i t h  resgeat to LEAD voultd remain intaot."' 

'BRAC provider for wilich is defined, in 
S 2010(5) as "any aation which both rduces and relocates 
funotions an8 civilian geraonnol posit ionn but doee not include e 
reduotion in force resulting from workload a8juetments, reduced 
pereonnel or funding levels, or skill l-ntbalancee.~~ 

'~ofondanta concede that  S 8112 is 8tappropriatfonlo bill." 
Defendants maintain, howevar, that this charaaterization does not 
alter the conclusion that S 8112 implioctly repeals $ 351(a). 
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~ofendantm characterize s 8313 l 6  wan unu:pivoaal and apocifio 

B l r a c t i v ~  from Congress that thr Seurotar)? of Defmss must 

implemanr wla commi~mion*a recommandation to c o n s o l i b t o  tactical  

missile maintenanca iunutione to LEAD,* IMfendants wsert that 

"tho comndo o f  the Ehse Cloaurm Acrt [BRAC] and S 8112 supersede 

S 3 51 (a) ' 6 competition raquixemant. * 
Defendants crona.de t h m t  thr i n i t i a l  i n d r y  must be whethmr 

tha three acts are irrtbconoillble. If #my are ,  the latar act, 

to t h m  extent of the conflict, dofendantu argue, constitutae an 

ilapliad repeal of the marlier ona(a). Seatian 8112 w a s  signed by 

the Pxasldemt on November 11, 1993, mars than one year after S 

351(a) was anaotsd. In addition, S 8112 spoaifically utatec t h a t  

the semetary must act *in accordanoe with @eation 2 9 0 s  of thr 

Dmtanstb Base Closure and Realignment Act of 1990." Defendants 

contsnd that, by including a reference to S 2905  ( the 

e81mplom~ntationw gxovision) of BRAC in S 8112, Congress clearly 

manifested Lta Intent that the Secretary go forward with the 

Commisaion~~c rooormeendation w i t h  regard to m i s s i l e  maintenance 

realigmnent at LEAD, natwithstandi.ng any other provision o f  l a w . 9  

Defendants contend that BRAC, coupled with S 8122, leaves the 

secretary ano diearetion to ignore a e e o  legislative judgmantr, 

and he aannot  now conduct a aomgatition to select b different 

Defendants note that othu  couz-te have r'bcognieed that wCon~rBcs 
can arnencl and subrstituto legimlation through a provision in an 
appropriations act. w, F k g g m B , w i n e  
-, 849 P.2d 1315, 1320 (10th Cir. 1988). 

90r, presumably, t h i a  court ' e injunlction. 
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and he crannot now aoncluct a aompatitian to aclmct a different 

installation. '' 
With regard to 5 3 S l ( a )  and itr aompotitive procedure 

rpquiramsnt, defbndmto argue that thmo uan be 'no legitimate 

argument that $ 351(a) ~ ~ i v a 8  the B&BO Closure A c t  and S 8112.N 

Dsrf endante assert that tbr two rsquirarnar~b, (1) ordering 

conaalidatfan to LEW, and (2) ordering a aompatition to choose a 

depot for: aoneolidation, aunnot now etancl~ tcqetbax. In 

attampting to rsaonclle the  arguahly oomt1;LiatFng commands, 

defendanto concludm that nCongraar' clralr intont to realign LEAD, 

am exproeaed in the Baa. Clo#ura A c t  and S 8112, renders 

mugarfluous S 9 5 1 ( a ) 1 ~  oompatition-driven aaleotion raguirement.l* 

Defmdants nots that thim court's Decalber 1992 

conblusions recognized that W[a]onsolidation aation in not 

required or mandated by any otatutew and thur t h a t  the  two 

seatian& could then ba reconcild, Now, defendants contend, both 

BRAC and 5 8112 mnndate consolidation to LEZLD, and thuu neither 

provision aan co-exist w i t h  S 351(a). Defundanta contend that 

atha pla in  language a l  t h o  Base Closurm rhot and S 8112 repeal 

S 351(a) and reflect ~ongress~onnl i n t e n t  that the consolidation 

proceacl without delay,w and that mxlplicit  mandate of [ t h e  

provisions] ~hauld be given e f P a ~ t . ~  

III. PLAIHTIP~U ' CONT'EMTXOMS 

P l a h t i f f s '  primary argument in apgbwition to defendants' 

notion i s  that  '?the B a ~ o  Closure A a t  80etm not supersede or 

Lmgliodly repeal seation 352(a),a C i t i n g  t h o  general rules of 

8 
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mtatutory construckion (rmprals by fmplicration are highly 

disfavoredz a u r a  t w ~  mthtutes cover tha Game ~ u b j e c t ,  courts 

8hould give sfreat to hul, i f  poaaibla),  plafntiffs aontond t h a t  

the courk must !irrt dstsrmino whethrr Who mats are 

irroconailablr. PlaintLff~ also note that in i t a  earlier 

opinion, this court r m u q n i ~ 8 d  thatx 

"[t here a r m  two vall-mattlad aategtories ~f repeals by I Lmp ication. . . ( 1 )  Where rovisio:ris in khc two act6 
are in irreconailabla confl ! ct, tho later act to the 
W e n t  of the conflict oorr~titutar rrn implird repeal of 
the earliar onr; and (2) if the latar act  covers tho 
vhola ~ u b j e c t  of tha marlier one MCX i~ clearly 
intended ao a mbat i tute ,  it will operate uimilarly as 
a repeal of t h e  earlier a&. But in oither case, Ule  
intmntion of the Legislature to repeal must be clear 
and manifeat; othmrwirr, e t  Least as a genrral thing, 
the latar act is to be conatrued na a oontinuation of, 
and not n eubatituto for, the f i r a t .  aot and w i l l  
oontinur to  peak, 60 far as thr t w o  nuts are thr aamo, 
from the t h e  of tho f irmt enactment. 

Becaums S 351(a) was enact sd ,a f .w  BRXC, plaintiffs contond 

that  BRAC oannot: impliedly repeal that riaation or its compatitivo 

bidding reguirmant and t h a t ,  according t o  t h e  rules of atatutary 

construction, S 351(a), ha the later aat ,  should prevail  to the 

extent o f  any ineonaiatency. The glaint:iff8 add that ,  in any 

event, the two acts can b. rmconciled such that  each i s  given 

effect. Section 2905 ( 6 )  of 3RAC providts.8 that " [t ihe Saarrtary 

of Defense may close or realign d l i t a r y  inatallations under this 

part without regard to (1) any proviaion of law reatricting the 

US0 of fulds, for closing or realigning rr~ilitary i r s t a l l a t i o n ~  
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inclludad in nny approgriationu or authori.eation A c t .  . . I t  10 

kaording to plaintiffm, 3 351(a) in a uprovision of l a w  

ramtriating thr w e  o f  i ~ n B s , ~  and th~1-sfore S 2905(d) doasl not 

render s 351(a) inappliaable. Plaint i f fs  alro addreeo S 2909(a) 

o f  BWC, which providms t ha t  BR)rC &hall be the ~exclusiva 

authoritya for bare 0 l 0 8 ~ ~ S  or realignmanit. plaintiif6 contend 

mat, baause S 351 (a) vam enactd  BRAC, tbat S 2909 (a) 

doas not suparrmds S 351(a). ?laintiff& rrmind thie court of its 

earlier holdhg that &t could not wattrUtmt. i  to Congrsarr the 

absurdity of maying, we are enacting Section 351(a) ,  but, 

immedfately upon gassagm it ie a nullity and has no force or 

effm~t.~" Tbuu, plaintiffs oonclude tha t  BRAC docs not 

supereede 5 351(a) and that S 351(a)  mum$ be given affeat.  

P l a i n t f f f m '  mmoond argument i a  t h a t  Usretion 8112 of the 

Defense Appropriations A c t  for F i s c a l  Y c a r  1994 doeo not 

6uperP.d. or impliedly repeal Smation 351(a) ."  s ~ ~ t i o n  8132 

provides that [n] atwithstanding any oth.lar prcnrision of law, and 

in accordance vith Section 2905 of t h e  Clefenee Base Clolsure and 

Rsalignment A c t , "  the Searotary ahall proceed w i t h  alomura and 

realighmunk accordhg t o  the recammandat:lon of khe Cornmianion. 

P l a i n t i f f s  dimagree vith dafandantm1 argument: t h a t  S 8112 and $ 

351(a) arc irreconailablo, and that  S 8112 impliedly repals  S 

"?l?hisl adurt notes the broad effaot of  such a provieion and 
the intent that BRAC exclueively control, such decisione. 

" ~ t  the t i m e  of the marlier declaitm to transfer the wia~ion 
and at the tima thlpr court: DO @tatad, tll~ere had brmn no BRAC 
Commiesion recdm8ndation on the prOposc?d transfer. 



h t H -  2-94 WED 10: 1 4  
t t l l  W 1  ' W  D3*XFTI U.S.HIILMJV1'3 UL.LW'IJl'lW3 

, . 

351(a). Plaintiffs base this ar~unnmnt on the wnatwithstandingn I 
languagm in 1 8112. Referring again to aourt's languagd Fn 

ito earlier opinion, pla int i fre  aontand that the use of the term 

"notwithotanding" in an aot wcannotrm aorrthwd ~ i a b f l i t y ' ~  of the I 
other graviaions of law referrmd MI incl.uding 351(a) . I 
In t h e i r  raply brief, defendantm argue that, although this court  1 
did sta- irr i ta  earliu opinion that *n~>twithetandhg'~ aonnotes I 
aontinued viability, this rule applies only when the two acts are I -. Defendants argue that the uao of nnotwitbstandingn I 
clauses in contracts Hclaarly signals t b r a  drafter's i n t e n t i o n  1 
that the provisions of the 'notwitbmtanding' a e d i o n  1 
aonfllctlng provisions of any other ~ection,~ C i w ,  Cle- 

u. A l p h e  ~ i d s e  Groyp, 113 S . C t .  1898, 1903 (1993). Dsfmndantfa 

aontend that thiu rule is also agglfcabla in thm r t a t u t o r y  

aontext, citing caaee that suggest that  *notwithstanding* claueee 

nmanifart[] a alear intent to override ainy conflicting statutes I 
Fn e~irrtence*~ sitinq, U of -:and old c a m v ,  NU 
w, 986 F.2d 600 (I& Cir, 1993)) .Iz 

Dsfenbanto maintain that t h m  nnotwikhstandingw claus. in S 8132 1 
mean8 tha t  S 351(n) muat: yield becauee I:t conflicte with s 8112. 

Plaintiffs note m a t  implied repeals by appropriations aats, 

although porrible, are Uhlghly d i 8 f a ~ r s d . ~  w, -eon& 

~ ~ ~ ' Y ,  112 8.-*  2407 (1992)). PlaintfZfs  

oontend that "tho congreeslonal i n t e n t  1:a do a0 muut be clearly 

t2~efenclant;o have cited numerous Caeies 6uggrPting that 
HnotwithatandFngn clawea manifeat a drn.ftsr4s intent that 
aonflictSnq provi~iona yield. 
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urgre6sed.H Plrintiffs argue that 8inc.l~ tharr is no clmar 

@%proneion to repeal S 351(a) ,  two act8 uan bm rooonailcd, 

and that 5 8112 rhauld bs conmtNmY am a mnthuation of, and not 

a mubstttuts for, 5 35l(a) .'' 
DIPcrt88lCW 

I. BtIBIY)PY 01 Blgl CI'r0UURE 

The history of barns closure and realignment hag boon rtatecr 

kn '@The Department o f  Defanom Barrr and C:R.oauro Realignment 

Repast, Harch 1993,. the mDrfmma Base C:l.aaurs and Raalignment 

Cornmiamion, 1993 Report to the Pre~idant,~ and otbu. Bwumentm: 

 an m i l i t a r y  inatallakionn ware abased to rtsduae 
m i l  3 tary overhead in the marly 19601's, and hundreds 
w u e  olocled after the end or the Vilnhtnam War. Mombeta 
of Conqrasa, magax to -the...dr&acsU of  
-, enacted Section 2687 of Title 10, United 
Statea Code. Thin mtatute required the Dogartment of  
Dsfenrr t o  not i fy  Congresa li m installation became a 
oloeura or rmalignm~nt canaidate. Thim l a w  81.0 

ectetd grogorad closure aatibndi to - 
ro-al evn- which efiectlvaly 

cl-. (Defense Base C l ~ m u r a  and Realignment 

131n thrh reply brief, defandants 1,i.t reveral cases vhich 
recogni~e that wCongresa can amend ~ubstantive legislation 
through a provision i n  an appropriation ;ack.ll Sea Rm- 

as, m. Y I  United St- D e p t . . ,  n a m  , 849  F.2d 1315, 
1320 (10th Cir. 1988); Vnitcd St-ul.-lBillt 4 4 9  V.S. zoo,  223 
(1980); Fed, pf G w , ,  AF4-:=0 v. bell, 659 F.2d 
157, 160 (D.C. . C i r .  19801, $ark. wi, 4 5 4  U&?@6%-(1981) ; 
m t a d  lokerflog, 310 V . 8 .  55C, 5 5 5  ( 1 9 4 0 ) ) .  

1 4 ~ l ~ i n t i f f ~  ale0 add that LEAD ie *reportedly being 
considerod for alorura i n  1995. . . Arguably, such f a ~ t  coupZed 
with the fact tha t  Soction 8112 does not contain a alrrr 
expression of i n t e n t  to repral section 3i51 ( a ) ,  eupports the 
aonstruction t h a t  congress intmndmd 8ect-ion 351 (a) '6 provieion 
regarding cmpet i t lv+ bibding procedures; to remain viable," This 
court, however, cannot consider 6uch sguculations. X t  may 
likewise be arguable that,  i f  LEAD i 8  to be closed,  the intention 
is to tranafer the function so that the ao~salidated i u n c t i ~ n s  
can be tox-nainated. Any such reasoning bs speculative, 
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comaia8ion, 1993 Repart to  t h m  Promi,hnt, a t  page 3- 
1) (emphasio added) . 
Fox t h m  next draada after  the pamsaqe of Bection 2687,  
a l l  a alori  . >or t o s l W L U n n a  
f 4 i w w & n  p r - 3  movementli or smlL military 
unit* warm frustrated, (Department of Dclfef lss  Baae 
Closure arid ~ealignmrnt Report, Msrr::h, 1993, a t  page 
230) (emphasis added) . 
A# a rrault, in the late 1980t@, aa tba forcestructrire 
rtsadily deolhed, the base mtruatw~:a boaam* bloated. 
Readfnsse waer t;hrbatonad aa tho S e r v i o o e  strugglmd to 
pay the operating costs o f  unneeded basee. ~ h o  
Srcrmtam of Dmfanmm, i n  close coopckration vith 
Con reas, proposlQd a b a ~ a  alosure Law to c l o ~ e  obsolete 
mil I tary baeer an4 bring the. base s.i.,ructura in lina 
w i t h  the deolining force mtructura. 

Public Lav 100-526, enactad in October 1988, created 
the Secretary of Defenaaf8 Cammiamion on Baae 
RoaLignment and Clasure. Tha law charged the 
Cammia~ion w i t h  recommendln Lnatallationm for  aloaure 
or realignment based on an 1 ndspendent study of the 
domestia military ~tructure. The 1988 Commiemion 
reaomaendod the clorurr O f  86  m i 1 i t . a ~  md the 
realigment of 59  otherm. . . 
DempiCs the aacomplitzhments of tha 1988 DoD  omm mission, 
additional bace Clb~urrl were nece6:saz-y vith tho 
declining force-etructurm brou ht chn by t h e  mnd o f  the 
Cold War. b i h ~ e  the 1988 Corn 4 maion charter expired by 
t h i m  the, t he  Executive Branab attrmpted to propose 
further rmductiana on its own. In 1990, Sscretary of 
Defense Cheney announaed additional. base closurra and 
realigmantu.  SQ- 

we t i c a l l v  hZ,lucn~&. To evcuaome the 
w e  and t o  murrr el .- pmaea, 
Congress enacted an indopendent five-year Defenae Raee 
closure and Realignment Commission with the passage of 
Public Law 101-510 under T i t l e  XXIIS:. 

Congresa created the Dafense Base (:!loaura and 
Rsalignmrnt C a d s s i o n  eairroceaa t h a  

r-n the t W v  &mare ~m,s&!wUmmenf;; of 
milikrry installations Inaide Cha Unitad States .  " 
Lawmixkare intended this comrnlmmion to be a m o d e l  of 
opon government. . . 
mooedurally, t h m  1988 DoD Commis6:bon and the Defense 
Baae Closure and RaaLigmnt Coffuni13sian differ 
substantially. The 2986 C e m i ~ o i o n ,  working for the 
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Secretary of Defense, ganarated i t 8  'own list: ef 
racommrndea closures and rsa1ignmurt.o. Undor the new 
lav, the Dafenee Baoa Cloouro and Re~alignment 
Commtr r Lon r- and1 analyze8 +ha 
B e a t e t w  of Defenoefs recomendaticrns and submits i t s  
findinga dir+atly te the Prasident. To houre am 

tna l a w  re ire80 the Ganeral 
AO) to p r w  7'= dm sr datailsd analysis 

of the Gecrstary of befen~~lm reaonrapndatlans and 
selection procose to tho Comoai~oion, , . (~eport  to 
th+ Prrridmnt, st page 3-1) (emphani* addad). 

Thr confrrorr pr+ouzibar a new baare c::lo~utre procesa 
beoauoo cc3lasurms and reslignmeatttr. ru~tdar existing laws 

vol merouq 

by Secretary Cheney 
on January 29, 1990, s u s ~ ~ ~ ~  

?!.. A new procees 
:?mmiusion v 11 

parrait barn. cloeures to go Eorward Scn a prcrmpt and 
rational manner. (136 Congr, R e c .  ki11935-18, 
B12223) (Brnphasie added) - 

It ia cloar that part ate-pts at base alomure and 

realignmant ware hindmrmd by delays reau:lting f ~ o m  political In- 

f ight ing ,  sxocuti~e-legislative otrl*matcau, and t i m e  coneming 

l i t i g a t i o n .  The base closure and real igmont  process 

contemplated by the Defense Base Closure and Realignment A c t  

(BRAC) vas designed t o  eliminate such dellaye by ra~loving the 

" g a r t i ~ a n  auraw fxom bauo eloa\ue and re~.alignment docisiona, 

thereby insuring fair and expedient meth\oda of downsizing 

military operations, 

Public Law 102-510 requires the Secxetary ot DeFan6e to 
submit a list o f  proposed military base oloeures and 
realignments to the Conmiasion by PIarah 15 ,  1993. . . 
The law regULreO the Commission t o  hold public hearings 
on the Geuretary of Dafensais . . . recommendations and 
on any changee propoaad by the Commiesion to those 
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recamamendatiane. The c d r m i o n  mot raport it% 
Zlnainge to +ha Prwidwat by July I, ~ 9 9 3 ,  baaed on its 
rrviaw and analyris of the Secretary. of hfenae 'e  
r e c o ~ d a t f o n s .  To ohan e eny of Bmcrctary8e 
tea am mu id at ion^, the  C.amm 'i ssion must. f i n d  that the 
SwXrtaix-y Uevintoa substantially f r o m  the force- 
structure plan ana f ina l  selecticm c:riteria- 

Onae thr Praa idrnt r.0mIvu8 Cm~,iss ionq 6)  f h a 1  
ralprt, ha baa until July 19 to appr~va or dimapprove 
tho ra4omm~nUatione. If approved, the report is sent 
to Congreat3 wkaiuh thmn hag 45 Iqinl! .at ive days to 
r r j s a t  t h m  report by a j o i n t  rssalu1:;lon of disapproval 
or tha report beoomeu law. 

Dafsnsr Baae Closure and Realignmmnt C O ~ J ' ! I ~ B S ~ O ~ ,  1993 Ragort to 

the President a t  gagas 3-2 to 3-3. If Conpeas does not pass a 

joint resolution o f  dimapproval, the C o ~ i s s i O n ' ~  reaommendatiwne 

become 

ul 1992, when this aourt aonsidered tho pet i t i on  to enjoin 

tha defendants from proceeding with thm transfer of the miusile 

maintenance work from ANAD to LEAD without; f iret  complying with s 
351 (a)  l a  oompetieivo bidding requirement., there was Borne early 

question ae to whether BRAC was h p l i c a t a d .  Defendants i n i t i a l l y  

maintained that BRAC did gavarn that proposed transfer to LEAD. 

Defendants, however, later abandonad thl..m position. The issue 

brfori t h i s  court  at that time wau tho ef fect  or  s 351(a) and s 

9252  on t h e  proposed tranefor of m i a s i l o  maintenance Wbrk from 

ANAD to LEAD. BrtAC was not itnpliaated !in a t  action, and the 

~OPU. O f  h w  BRAC might afimct such a t ~ ~ a n o f e r  wae, not decided by 

t h i s  court. Since th8 1992 order was i~i~aued, however, the  1993 

round of base closures and realignments pursuant ko the BRAC 

Isper furkhor discussion of BRAC nncl itr history and 
purpoges, see caees cited in earlier opinions of t h l s  court. 
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process has bean comgleted, The Btuxr ta ry~e  rego* h a l u d e d  165 

bases, but did not raaorrmad that ANAD b.tm alomad or realigned. 

Department of D e f e n s e ,  Bane Closurcs nnd IRealignmmt -]port, March 

1993 at pagm 23-24. Pursuant t o  BBAC, ,the ~ i a a i m  reviewed 

the Gccrmtary'a rrcollpmdations. V p ~ n  finding that certain o f  

the srarrtaryfa rraammenclations mdeviatel~d substantially" from t h e  

force stxuoture plan and selection crita~ria,  t h m  Commis5ion made 

f indings and proparmd tts own reeommanda~tions and presented them 

to tha Prrridmt. With respect to ANAD, the commimmion 

reaomended that tmotical miusila maintc~nance be'realigned to 

LRAD.~' commission Report at pagaa 1-6 tr.0 1-7. President 

Clinton approved the Commli~sion~s reaomendations and transmitted 

thmm to Congreuu. On Saptombar 2 0 ,  1993, tho House did not pass 

Senate Joint Remolution 134, a j o i n t  resolution dieapproving the 

rrcommendationa ~f th8 Commirmion. 139 Cong, Roo, 612003-01. 

Accordingly, the C U X ~ ~ ~ S S ~ O ~ I ' S  recopmenda.tions now have the force 

of law, and arc thuu implicated in tho suiotlon now before t h i n  

court. 

Aaaording to S 2904(a)  (2) of BRAc, the secretary 

~ ~ r c a ~ i g n  all military inrtallations recornmendeti for realignmant 

by such Cammi~sion in each such report.''' Cengtesdt use of the 

l d O t h e r  thun arguing that the rscamr~~endation conflict6 w i t h  S 
351 (a) and t h i s  court's prior order, plaLin t i f f s  have not argued 
that the BRAC rscommendation waa contrary to proaedural or 
substantivr law. a. -N, Ghrrutl;,, 995 F.2d 404 ( 3 8  Cir. 
1993). 

" ~ n  this farhion the farce of law ];~ak-dataa the pa66aga of 
S 351 (a) . 

16 
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A 

word mstlalln ldav+s the Gecretary vith ntlo discretion. oncah the 

CommissionPe reoommendationm brucnnr law, the secretary mt close 

o r  rearign the eolocted military bamo &r rmoommendod, fn 

addition, S 3909(a) of aRAc ptevidee th&t 

f n Bwicral, --Exoapt am pxovidcad in csubuection (c) , 
&hg the period Lo inning on the date o f  the 
anactmeht of t h i s  Ac ? an8 &ing or8 Daafmba2: 31, 1995, 
t h i s  part rhnll be the authority for 
selecthg for aloaura or rraliqmurr~t, or 

of, a military 
a United Stat;ao. 

This presents a situation p i t s  diff~lrw~t Pram the ohe before 

this court In 1892. Tbio court atatmd 1g[n]6ither does S 9 2 5 2  

either m a n d a t a  nor prohibit euch oomolldation action.  ft says 

that  \DO run4s rhall be made ava- flor depot selection 

aompatitlon to asuess depot love1 tact icul  miarilr 

ma tntenanco . nr' Thm m a n d a t r  has now corzre , 

In its marlier opinion, t h i s  court  diecussad rulee 

ooncerning the effect of later gasad  ei:~actmants. Thin c o u r t  

concluded Wat g 351(a) and S 9252 were irreoonoilablc, and 

could bqW be given uffect. Tbua, the czaurt did not: totally base  

stated earliu,  BrVLC was not inplicatetl In tha t  aation,  and its 

effectivr date vas not a t  imaue. Now, hwrver, BRAC is 

implicated, and the parties disagree as t a  the neffective dateg1 

of BRAC. BRAC war enacted to both s 351(a) 

Is$ 3 J l ( a )  reads " [ i j f  the  Searotary take= action to 
eonaolidat=o . . ." Hare the sat ion van takcrn pursuant to I3-C. 
These is a dieforonce between ba ing "if tihe Secretary takas I action, . ." and in saying t a realignment la mandated by t h e  
BRAC Commission and subsequant Congrssokonal legislation." 
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(effeotivr date O u b b u  23 ,  1992) aad $ ,9252 (effective date 

October 7 ,  1992). plaintiff8 argua that: fi 3 a l ( a ) ,  am the most 

reamply aduptd  mtatute of the three, c:ontrols. This court 

diragrrea. AlthougZl the Base Clormre urd Realignment h6;f; became 

law prier to thr pasmagr of $ 351(a), a Q 

Csnznir.ion Bib not attain the foraa of law until 1993. A% muoh, 

the i a  the moat 'recent" law. 6ection 35l(a)'s 

aompetitiv8 bidding r e g u i m a n t  ia i n  dA.re& confliat vith the 

~ammiubion'a rmoammendation that t;hs Searatary realign taatioal 

rnismila maintrnancm from ANAD to LEAD. Applying the general 

rule, the most recant lav, the Contmi ssiilanBs recommendation, 

governe .I' 

rr. s o 1 u  

Thr mandata o f  the ~ o m i e o i o n  recummendation 1s 

supplsmsntod by yet; another, even more ~:"eaurE, statute. AB 

stated abova, 5 8112 of  the Defense App~:opri.atioas Act.  for F i s c a l  

Year 1994 provi4om that 

) r o t w i i m  
g ~ ~ u r d a n ~ s  with Bcction 2905  of tb 

- 
(:I Dtfentse Baae 

Act t.f 19912, Publia Law 101- 
53.0, the De artmant of Dafense &&l- 7. T ~ ~ t h e n ~ a f e ~ r s e  ..Base Closura 
kaa l i ~ c o m m i s s i o n  reaonmmxl&lon concerning the 
consoliaation of tactical oriersils ~naintenance a t  
Letterkenny Army ~ e p o t .  

Pub. L. No. 103-139 (Nov. 11, 1993) (emplzasis added) . The 

Presidsnt t3igned the 1994 ~pprepr iat lon~!~  Act  on November 11, 

1993, at whf ch t h e  it beoame law. Aa rsuch, it is the ppst. 

vApparently, 6 3S;Z(a) has not bmen re-aclaptad aftor t h o  
act ion o f  Eha BRAC Commiaaion and the pmeaage of S 8112. 

18 
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rac6nc mtatuta of thou. applfchbls in dmcfding the motion now 

before U@ court. It iP important; to noto tha underlinmd 

portions of S 8112.M 

Pirot, t h o  .motion PM.P;~PIIO: s 9 9 0 5  o f  BRAC. 

S 2905, a t i t l e d  ~Implem~ntation,~ inst;r~ut8 the. Gaoretary of  

Defensr on haw to proaced vith raa1igninl:y and cloaing military 

bares in accordance w i t h  the Commiaoion*u@ raa~mmendatione. This 

specific refaronce to BRAC in 5 B l L a  n m n L f m m t r  m' clear 

intent  that tha BRAC crloaupo nnd realiglmente proceed unimpeded. 

Comgarm this l '~ongressionalw infant with t h m  motivation behind 

55 351 (a) and 9252. In thim court'r rar:Lier opinion, it stated 

the following w i t h  regard to thooar seatlonu) 

X n t p r ~ o t e d  Congrssmianal Raprrrsrntativaa from the ANAD 
MU W areas WITC obviously attempting to obtsin or 
protect omplopant in e h a b  own areas, One vats 
attempting to rrquira cornpatition, 'kh~  o t b r  t o  avoid 
it. The motivation aF a+ ~ p r @ @ ~ n t : & i y @ q  
I n  seaking anactmont of  the Legialatlon is, however, 
not the total iasua, The s i tuat ion doro ~uggast ,  
however, that  there m not r&&l-J'& 

the i n t e n t  o f  t b e ~ v i d s n l  B 

congrees* sgctcifio mandate with regard to baae closure and 

rmligmant expressed i n  BNiC waer c1enrl;y designed to a w i d  such 

individualized politiaal d e ~ i m i o a s . ~ ~  

m ~ 3  slated i n  t h i a  court's earlier opinion, "it i~ essumed 
Chat congress intended to enact an effective law. Conqresa is 
n o t  to be presumad to have done a vain tlhing in enacting m e  
statute ,  

"The broad, general and eXClUGZVe 0:ffect o f  BRAC i8 furthar 
evidenced by S 2906  part C, which provideo that "[tJhe proviaion 
of the National Environmental Polia A a t  of 1969 ( 42  u . 8 . C .  4231 
et UW.) shall not apply t~ the a& I Om of the Presicjent, the 
Comisoion, and, exacpt as provided ih Paragraph 2 ,  the 
Department o f  D ~ f e n b ~  in carrying out t;b.is part. . . 19 
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Srcond, the neution oontains tho language unotwithstanding 

any othrr provimion of Iav. . . A  Aa p l a i n t i f f s  correctly note, 

'this Court graviouely stated that a e  uat of the tatla 

\notwithetanding@ in an acrt:  connotes aontinuad vi~&ility-'~n 

Thare iu, howavor, morr t o  the #tory tha:n that emphasized by t h e  

p l a i n t i f f s .  Tn its 1992 op in iw ,  thi8 court concluded that 5 

3 5 1  (a) and S 9252 w u m  L1Pf; irreconcilabl~cr . In tha situation now 

hforc  this oourt, S 8112 and RRAC are ~ ! r r r . c o n c i l ~ k l ~  with 6 

351(a) and it. ccmprtitivm bidding requlremaht. AIJ not&& by 

defendant., i n  this situation a mnotwit.h.tstandiny~ c lause  

mmanifmsts s clear intent to override any aontliotlng atatutos in 

e x i s t m c r  . '4 QOld CQ&!W, ??,A, v. C m ,  9 8 6  

F.2d 600 (1st Cir. 1993).= Aaaardingly, the nnotwithetandingw 

alausm in S 8112 manifeoto an intant! by Congress t o  averrlda tbe 

compatitive bidding xequircment o f  S 351(a). 

P l a i n t i f f s  a180 argue that 9 8112 should not be read to 

supersede or impliedry ragral S 351(a) bccauro i r  it an 

"appropriationsN sat. In mugport 02 t h i t g  contention, plaintiffs 

cite cu8.r law suggesting that  "repsale by implication in euuh 

contexts are \especially disfavored,' ant1 t h e  aangzessional 

i n t m n t  to do so mublt clearly be expramred." The Zattar paxt of 

P.~ee BLBQ -vI Vmtara Beqional , 943 F.28 
667.  670 (6- Cir. 1991, on% q r o u m ,  
112 $.Ct. 1255 (1992) ; &,&~rtv U 
9 2 8  F.2d 413, 416  (D.C. C l r .  19--I 
2149,  1154 ( 4 t h  C i r .  1938), s r k r  L g , ,  489 U . 8 .  1 0 x 1  (1989) ; 

~ u ' ' ' ~ c U ~ *  J;rrxa_,acc~, 7 2 0  Fe2d 1519, 1525 (D.C. w m ,  4 6 9  U.6. 1017 (1984) ,I XeLew.Jeraev Air plationel 
w d  v-  FfaBB, 677 Fuld 276,  283 (3d Cir.,), gcrt. denieq, 4 5 9  
U . 6 .  988 (1982). 
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plaintiffa' contention has already bum ,addraeeed by this court. 

As @tat& rarlier in this opinion, congrsss clearly oxpreoeed i t a  

i n t e n t  in 5 8112 that  tha Cammim#ianro r18commndatiotrs be 

ltmplen~ntad i n  ucoordance with s 3905 of BRBC without further 

d8l.y. In addition, datrndlvlts cite 6118@0 muggesting thatr 

CongraBe can amond trubntantitrcl lagitslation through a 
provision in an appro latione b i l l .  . .- 
J!hkums-m d 8- Rsg'k- of  T I ~ .  , 8 4 9  
F12d 1315, 1320 (10th C i r .  1988). 

~ppropriationc rote are j u m t  as . f i ~ u u t i v m  a ray to 
lmgislato as are ordinary b i l l 8  raliating to a 
particular subject. P I - 
G.X9 V. -,& 659%%%7 $??%%%ii s. w, 454 Urns* 620 (1981). 

T ~ U S ,  glaintiffeg labelling of S 8112 a8 un Napproprirtionntt b i l l  

doe6 not undercut; thim oourt'a aonoluaio~n that S 8112, coupled 

w i t h  0RAC, n l n i f o e t s  Con@esl1 aleax intnnt to mandab expedient 

imglemrntatlon OF this round or baee clo~sureu afid raalignnente. 

Basad on the faregoing, It Is ole- that BRAC and S 8112 

necrs~arily override S 351(a). The Commlsoion has made its 

recommendations, and these rocomendations now have t h e  f o r c e  of  

law. As ouch, th* 8eoratary is ppndatu to aansolidate the 

tact i&l  misuile maintenance work from AWM to LEAD. This  

mandate is strengthened by sgocifia reference to BRAc in g 8112. 

conaequcntly, S 351 [a) ,  which is in direot conflict with *if3 

mandate, can no longer prrvail. 

In their brief, defandants stat6 t h ; ~ t  they move "pursuant to 

Fed. R. Civ. P. 60(b), to vacate t h i n  Court's December a%,  1992 

Order. . . because subemqurnt Legislation ham changed the lagal 

21 
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framework and driuulants are nar undar Q csongred~llonal mandate 

inconristaht w i t h  that Rule 60('b)(9)  authorlzee t k f s  

court to nodify or vacate it. ordur whan *it is nQ longer 

cquikrbla that the judgment should have prospective applicati~n.~~ 

Omfendants oitc  the fallawing muthority in mugport of their 

contention that thim court: should m o d i f y .  its Deaambrr order! 

A continui decree of injunction d!irected to eventsl to 
comr ia mub "4 ~ c t  always to atleptatiotn as evmnts may 
ahape the need . . [A] oowt  d0e6 not abdiaate i t s  
power to revoke or modif its nanda:ta, if satisfied 
that vhat it hae been do ]I ng has beal:n turhod through 
changing aircummtaaam inm an inut.;rument of wrong. 

CO,, 2B6 U.6. 106, 114-15 
(1932). 

While recognizing t h a t  the reasoning in Swift that a 
change in l a w  or fact i o  the alaare~st baeis for 
modifying an injunutlon, we a180 racognited that  
mametimes the power o f  equity mby serve to modify an 
injunction i 2  w i n  light: of @xparisn.~u. . . [it becomes 
clear) that the decree is not prope:rly adoptd  to 
aoaompli=hing its p u r p o ~ e ~ , ~  
M l U m r  v. m, $98 F.2d 62 (24 Cir. 1993). 

Tharo is ale0 no diepute but Wat a aound judicial 
discretion ma 0.11 tor tha rnodii lc~i~t l~n of the terms 1 of an injunct ve dewre8 if tha oircrmstances, whether 
o f  l a w  or f a d ,  obtaining at the t i s n r  of its issuance 
have changed, or new on.. have e i n c : ~ ~  arisen. 

F io 1 avee6--t:., - 
We believe that thim court no only has squitable 
discretion to respond to changin o:lrcunetances but has 
(L to t a k e  correct 7 vt aotion when its 
p r m e s t e n e  to tontor ra4thor than fareatall 
irreparable ham. 
Sa.pol&ted -0.n CQ. u. , 511. P.2d 372, 378 (D.C. 
C i r .  1976)(emphani@ added). 

As noted by drfandanta, czircum~tances ha'l,ts changed s ince  t h i s  

%n it& oppomitlan brief, plaintifhrr do not provide this 
court vith aaee law to kho oontratty, 
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LEAD. Firat ,  BRAC is now bplicated, #el::oad, the BRAC proueers i s  

completa, and the Cowaiarionvs raccxmendlntion that buch work be 

transferred to LEAD hao tho force of lav. T h i r d ,  S 8112 baa b r ~ n  

paased, further atrangthaning tha mndatcs that rmaligmnent to 

LEAD proceed vithout delay. AH stated albove, BRAC $ 2904(a)(2) 

lravem the Scscrrtary no discretion--ha must arealign all military 

installatlonu recoxmended for  raalignmenltt by suoh Colamiaaion in 

esah ruah r m p o ~ t . ~  Seutionm 2906 mnd 29\09 ale0 tsarvo to 

rainforce tho rmaligment amdata, Thuat, the cirmstancea,  both 

l rga l  and faatual, obtaining at #s t i m o  of ieeunnce ai t h i ~  

court's Deaember injunation have ahmgodl., an8 new circumetanoaa 

have ariaan. A8 auoh, thio court   ha^ a remponsibility to modify 

the terms of i t 8  decree to aaooramodate tihe changed circumstances. 

In 4 footnote to ite 1992 opinion, W e  co&t hbtmd  it^ 

awarcneas or the Qelerenae which should and must be enown by 

courts i n  revitwing military deci9ions. ~t that time, this court 

s t a l e d  that "suoh defmranca does nbk extend to allowing the 

Military to int-rat statute6 as it det;8ires and afthrr complying 

or not complying w i t h  statute8 depend in!^: upon its o m  

interpretationelw Liketriae, this court cannot avoid the clearly 

expree-4 intent of Congrcaer. This coturt cannot defy Conqraas' 

mandate t h a t  base closure and rmnlignrunt proceed, without 

furthmr delay, a8 contemplated by BRAC and g 6112. Earlier, the 

voice of Congreaa warn muddled. NOW, It i l ~  loud and clear.   his 

court's Order of December 21, 1992, mj(:,ining defendants from 

transferring any portion of the tactics:]. mirrile maintenanoe work 
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voioe of Congress m e  muddled. Wow, it ~ I B  loud and clrar. This 

wurt'rs order of Decaabsr 21, 3992, urjai.:ning Befendanta from 

tranrfarring any portion of the tactiaal :mirmile naintanance work 

front ANAD to UAD will ba vaaatd and the1 lnjunotion ordeed 

t h m r m i r a  diasolvrd. T ~ c  ~ o u r t  will #thy a.aid vacation and 

diamolutien fox- 14  dayo, to allow p l & h t i . l f s  to eork a atay from 

t he  aggallatm ceurt. 

'Phis 1 &ay o f  February, 111194. 
-1. fT-' -,,.. 

UNITED STATES DISTRXCT JUDGE 



CITY O F  

ANNISTON, ALABAMA 
P. 0. BOX 6 7 0  36202 

May 23, 1991 

Honorable James Courter 
Chairman 
Defense Base Closure and Realignment Commission 
1625 K Street, N.W. Suite 400 
Washington, D.C. 20005-1604 

Dear Mr. Chairman: 

As I stated during my remarks before the commission on 
May 23, 1991, I hearby respectfully submit the enclosed 
document concerning the proposed transfer of Tactical 
Missile Maintenance work from the Anniston Army Depot, 
AL. to Letterkenny Army Depot, PA. This information 
clearly establishes that economic, environmental, and 
readiness issues make the relocation of this work not 
in the best interests of the Department of Defense or 
our nation. We ask that this recommendation by the 
Department of Defense be overturned. 

Thank you for your consideration of this information. 

Sincerely, 

~illiam A. Robison 
Mayor 

WAR: sls 
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29 NOV 1591 

MEMOlUNDm FOR RECORD 

SUBJECT: REALIGNMENT OF MIIINTENANCE WORKSOAD - LETTERKENNY 
ARMY DEeOT 

PDRPOSE: Define the Defense Base ~ealignment and Closure 
Commissions consideration of the Army initiative to realign 
maintenance activity among various Axmy Depots. 

DISCUSSION: The Department o f  Defense Base Realignment and 
Closure Proposal submitted to the Commission contained a 
sentence in the Letterkenny Amy Depot recommendation 
section regarding maintenance activity transfer (pg 47 ) .  
The sentence read Losses in personnel at Letterkenny Aemy 
Depot are partially o f f s e t  by a concurrent action ta move 
the tactical missile maintenance workload From Anniston 
Army Depot, AL, Red River Army Depot, T X ,  Sacrmenko Army 
Depot, CA, Tobyhatma Amy Depot, PA, and several Navy and 
Air Force industrial facilities i n to  Lettexkemy m y  Depot 
and to realign the tactical vehicle and artillery 
raaintenance workload from Letterkenny to Taoele, UT, and 
R e d  River Army Depots, TX respectively. 

The justification far the L e t t e r k w y  h y  Depot 
submission contained cost data far the rsaligment of 
activities ta Rock Island Arsenal and Redstone Arsenal. 
No reference or cost data f o r  t he  warklaad transfer 
proposal was included in the DoD submission. 

Subsequent actions requested the Army submit Migration 
Diagrams and COBRA (cost) knalysis for a l l  of their 
proposals (and alternatives). The Axmy did submit 
Migration Diagrams f o r  the maintenance workload; however, 
no COBRA (cost) Analysis was provided, 

Telephonic coordination with the Army T o t a l  Army 
~asing Study indiaated that the Zetterkenny maintenance 
workload realignnent was "workloadn only and did  not 
involve personnel and was within Army authority to approve. 
The Army included it because of OSD guidance to include 
cumulative actions which triggered the threshold that 
warranted submission to the C o ~ s s i o n .  



SWJECE: RERLIGl!lXENT OF MAINTENANCE WORKLOAD - LETTETZBXNNY 
ARMY DEPOT 

The undersigned addressed the issue w i t h  Commission 
counsel and ~ k e c t o r  of Review and Analysis, recommending 
the commission not considar the initiative- The 
recommdation was aocepted and the ~olsmission did not 
address the initiative. 
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December 17, 1991 

The Honorable Glen Browder 
U.S. House of Representatives 
1221 Longworth House Office Building 
Washington, D.C. 20515-3261 

Dear Congressman Browder: 

Thank you for you recent letter concerning the consolidation 
of the Department of Defense's tactical missile maintenance 
function. I recognize your interest and that of Senators Heflin 
and Shelby in this matter, and the potential impacts on your state. 

The statutory change of this Commission is to review and 
analyze the closure and realignment of recommendations of the 
Secretary of Defense to ensure that his recommendations did not 
substantially deviate from the provisions of Public Law 101-510, 
Title XXIX. If substantial deviation were found then the 
Commission was to make seeeiwse&&6changes to the Secretaryf s list. 
As you are we1T aware,,%re-wez-e several chmges to the Secretary's 
recommendations. ' I  P. a v 

You have inquired as to whether the workload adjustments 
mentioned in paragraph 2, page 47, DoD Base Closure and Realianment 
Report, was approved by the Commission in itf s July 1 Report to the 
President. The Department's ttconcurrentm workload adjustments 
stated in paragraph 2 were neither approved nor disapproved.#s a 
workload adjustment a10ne~thi.s proposed action does not fall under 
the purview of the Commission. 

The Secretary of Defense retains the managerial discretion to 
carry out workload adjustments or to terminate same. In addition, 
the Secretary retains the authority to carry out closures, or 
realignments which both reduces and relocates functions and 
civilian personnel positions, so long as they do not exceed the 
thresholds as stated in 10 U.S.C. 2687. [Reduction of 1,OOQ ~z-5G- 
percent in the number-e-authorized civilian personnel] 



The Secretary also has the prerogative to recommend workload 
adjustments coupled with civilian personnel reductions and 
relocations of any size to the commission by March 15, 1993. 

I have forwarded a copy of this letter to Assistant Secretary 
~c~illen. Please feel free to call on me at any time. 

Sincerely, 

JIM COURTER 
Chairman 
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The Honorable Glen Browder 
U.S. House of Representatives 
1221 Longworth House Office Building 
Washington, D.C. 20515-3261 

Dear Congressman Browder: 

Thank you for your recent letter concerning the consolidation 
of the Department of Defense's tactical missile maintenance 
function. I recognize your interest and that of Senators Heflin 
and Shelby and the impact on your State. 

The objective of this Commission was to review and analyze the 
closure and realignment recommendations of the Secretary of Defense 
to ensure that his recommendations did not substantially deviate 
from the provisions of Public Law 101-510, Title XXIX. If 
substantial deviations were found then the Commission was to make 
recommended changes to the Secretary' s list. As you are well aware 
there were several changes to the Secretary's recommended list. 

With regard to Letterkenny Army Depot, the commission 
determined that the DoD recommendation did not deviate 
substantially fromthe force structure plan and the final selection 
criteria and, therefore agreed with the Secretary's recommendation. 
However, the movement of tactical missile maintenance workload to 
Letterkenny from a number of other locations includingthe Anniston 
Depot was viewed as a concurrent action within the purview of the 
Department of Defense and annotated to show that there would be an 
offset to the loss of personnel at Letterkenny Depot. 

The Commission staff researched this area with the Department 
of the Army during the review and analysis process and determined 
that there was a concurrent action that would mitigate to some 

of workload and not workforce. 

1 
degree the loss of personnel from Letterkenny Depot. Additionally, 
staff was informed that the concurrent action involved the movement r The movement of the tactical missile maintenance and tactical 1 
vehicle and artillery maintenance workloads are within the 
authority of the Secretary of Defense and he can proceed within the 
limits of existing law. However, these movements could be brought 
before the 1993 Commission if the Secretary was so inclined. 

I have forwarded a copy of this letter to Assistant Secretary 
McMillan. Please feel free to call on me at any time. 



The Secretary also has the prerogative to recommend workload 
adjustments coupled with civilian personnel reductions and 
relocations of any size to the ~ommissian by March 15, 1993. 

I have forwarded a copy of this letter to Assistant Secretary 
McMillf'6. Please feel free to call on me at any time. 

& 
Sincerely, 

JIM COURTER 
Chairman 
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December 17, 1991 

The Honorable Glen Browder 
U.S. House of Representatives 
1221 Longworth House Office Building 
Washington, D.C. 20515-3261 

Dear Congressman Browder: 

Thank you for you recent letter concerning the consolidation 
of the Department of Defense's tactical missile maintenance 
function. I recognize your interest and that of Senators ~eflin* 
and Shelby in this matter, and the potential impacts on your state. 

The statutory &̂ 6" chan e of this Commission is to review and 
analyze the closure and realignment of recommendations of the 
Secretary of Defense to ensure that his recommendations did not 
substantially deviate from the provisions of Public Law 101-510, 
Title XXIX. If substantial deviation were found then the 
Commission was to make recommended changes to the Secretary's list. 
As you are well aware there were several changes to the Secretary's 
recommendations. 

You have inquired as to whether the workload adjustments 
mentionewdn paragraph 2, page 47, DoD Base Closure and Realianment 
Re~ort, -wasapproved by the Commission in it's July 1 Report to the 
President. The Department's llconcurrentll workload adjustments 
stated in paragraph 2 were neither approved nor disapprovedr As a 
workload adjustment alon this proposed actionws not fall under 4 the purview of the Commi sion. d 14 

The Secretary of Defense retains the managerial discretion to 
carry out workload adjustments or to terminate same. In addition, 
the Secretary retains the authority to carry out closures, or 
realignments which both reduces and relocates functions and 
civilian personnel positions, so long as they do not exceed the 
thresholds as stated in 10 U.S.C. 2687.[Reduction of 1,000 or 50 
percent in the number of authorized civilian personnel] 
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Closure and Realignment Recommendations of the Commission 

COMMISSION FINDINGS 
The Commission found t h a t  excess 

capacity will  ex is t  a t  For t  Polk a f te r  
completion of the recommended realignment. 
However, it also found that the Army will 
likely use this excess capacity to house forces 
that may return from overseas or to station 
other Army or DoD activities. Additionally, 
the Commission finds that Fort Polk does not 
have enough training facilities or maneuver 
acreage to support both a division and the 
JRTC a t  Fort Polk. The Commission estimates 
that the unemployment impact will be severe. 

RECOMMENDATIONS 
The Commission finds that the  DoD's 

recommendation did not deviate substantially 
from the force-structure plan and the selection 
criteria.  The  Commission, therefore,  
recommends t h e  r ea l ignmen t  of t h e  
5th Infantry Division (Mechanized) from Fort 
Polk to Fort Hood, the JRTC from Fort Chafl'ee 
to Fort Polk, and the 199th SMB from Fort 
Lewis to Fort Polk. 

Letterkenny Army Depot, 
Pennsyl uania 
Category: Industrial Depot 
Mission: Depot Maintenance 
Costs to Realign: $36.4 million 
Savings: 1992-97: $27.0 mi f in ;  

Annual: $1 7.7 million 
Paybock: Immediate 

DEPARTMENT OF DEFENSE 
RECOMMENDATIONS 

Realign the Headq-rs, Depot Systems 
Command, including the Systems Integration 
Management  Ac t iv i ty  (SIMA), f rom 
Letterkenny Army Depot, Pennsylvania, to 
Rock Island Arsenal, Illinois, and merge it 
with the Armaments, Munitions and Chemical 
Command to form the Industrial Operations 
Command. Realign the Materiel Readiness 
Support Activity from Lexington-Blue Grass 
Army Depot, Kentucky, and the Logistics 

Control Activity from the Presidio of San 
Francisco, California, to Redstone Arsenal, 
Alabama. The latter proposal is a revision to 
the recommendations of t he  1988 Base 
Realignment and Closure Commission, which 
relocated the Materiel Readiness Support 
Activity to Letterkenny Army Depot. 

COMMUNITY CONCERNS 
The community argued that the Depot 

Systems Command need not be relocated in  
order to  form the Industrial  Operations 
Command. The new command could operate 
effectively i n  a s p l i t  conf igura t ion .  
Additionally, the community believed that the 
SIMA was a separate entity that supported a 
variety of customers. Relocating that activity 
would result in an unwarranted up-front cost 
and an additional operational cost to support 
the entire customer base. The community was 
also concerned that the realignments would 
degrade the  mission because experienced 
personnel would not move. 

COMMISSION FINDINGS 
The Commission found that  the depots 

were treated equally. The formation of the 
Industrial Operations Command and resultant 
reduction of the number of subordinate 
commands were rational approaches t o  
management efficiencies. 

The Commission did consider alternative 
ways to form the  Industr ia l  Operations 
Command and to realign each of the activities 
designated for relocation. The Commission 
determined t h a t  t h e  formation of t h e  
Industrial Operations Command in a single 
location was operationally more effective. The 
realignments of Depot Systems Command, the 
Materiel Readiness Support Activity, and the 
Logistics Control Agency were also determined 
to be economical. The relocation of SIMA was 
operationally expedient in the long term and 
beneficial to the economy a t  the receiving 
location (Rock Island Arsenal), which is losing 
a large number of employees because of other 
base realignment and closure actions. 



De@ueBase Clbsure 4Realignmen.t Commission 

RECOMMENDATIONS 
The Commission f inds  t h e  DoD 

recommendations did not deviate substantially 
from the  force-structure plan and  f inal  
selection criteria. Therefore, the Commission 
recommends that DoD realign Depot Systems 
Command with the Systems Integration 
Management Activity to Rock Island and form 
t h e  Indus t r ia l  Opera t ions  Command.  
Additianallp, it reammeads that the Materiel 
Aeadinass Support Activity and the Logistics 
Control Agency be realigned a t  Redstone 
aacnaL aa prapoad This proposal is a 
revision to the recommendations of the 1988 
Base Closure Commission, which directed the 
Materiel Readiness Support Activity to 
relocate from Lexington-Blue Grass Army 
Depot to Letterkenny. 

Realign Army 
Laboratories 
(Lab 21 Study), Adelphi 
and A berdeen, Maryland 
Category: Industrial-Commodity Oriented 

Instalhtions 
Mission: Research, Development and Testing 
Cost to Realign: $281.8 million 
Savings: 1992-97: -$106.0 million; 

Annual: $44.7 million 
Payback: 4 years 

DEPARTMENT OF DEFENSE 
RECOMMENDATION 

Establish the Combat Materiel Research 
Laboratory (CMRL) a t  Adelphi, Maryland. 
The Army Materiel Technology Laboratory 
(AMTL), now in Watertown, Massachusetts, 
should not be split among Detroit Arsenal, 
Michigan; Picatinny Arsenal, New Jersey; and 
Fort Belvoir, Virginia. Instead, realign the 
AMlZ to Aberdeen Proving Ground (APG), 
Maryland. Collocate the Structures Element 
a t  NASA-Langley Research Center, Hampton, 
Virginia. This proposal is a revision to the 

recommendations of the 1988 Base Realign- 
ment and Closure Commission. 

COMMUNITY CONCERNS 
The community argued the Base Closure 

and Realignment Commission should wait for 
the recommendations on laboratory realign- 
ments from the Advisory Commission on 
Consolidation and Conversion of Defense 
Research and Development Laboratories. The 
la t ter  Commission i s  an  advisory group 
established by law to provide recommenda- 
tions to  the Secretary of Defense on how to 
effectively reorganize the  research a n d  
development structure. The community also 
argued portions of the realignment were not 
cost-effective and would adversely impact 
readiness. 

COMMISSION FINDINGS 
The Commission found the industrial- 

commodity oriented installations were treated 
equally. The Commission found that the DoD 
studies and Defense Management Report 
Decision regarding laboratory realignments 
were credible and  rational. The Army 
reviewed ten scenarios for the realignment of 
the laboratories and this proposal was cost- 
effective. The realignment of t he  Army 
Materiel Technology Laboratory functions to a 
single site was determined to have operational 
and cost advantages over the triple-site option 
recommended by the 1988 Base Realignment 
and Closure Commission. 

RECOMMENDATIONS 
The Commission finds DoD's recommen- 

dations did not deviate substantially from the 
force-structure plan and the criteria. The 
Commission recommends the closure of Harry 
Diamond Laboratory in Woodbridge, Virginia, 
a n d  real ignment  of the laboratories to  
establish the Combat Materiel Technology 
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Amy Depol 

Letterkenny Army Depot, Pennsylvania 
Category: Depots 
Mission: Depot Maintenance 
One-time Cost: $ 23.1 million* 
Savings: 1994-99: $ 42.8 million* 

Annual: $ 13.1 million 
Payback: 7 years 
*These numbers reflect SIMA-E redirect savings 

SECRETARY OF DEFENSE 
RECOMMENDATION 

Realign Letterkenny Army Depot (LEAD) by 
reducing it to a depot activity and placing it 
under the command and control of Tobyhanna 
Army Depot, PA. Relocate the maintenance 
functions and associated workload to other 
depot-maintenance activities, including the 
private sector. Retain the conventional ammu- 
nition storage mission and the regional Test 
Measurement and Diagnostic Equipment (TMDE) 
mission. Change the recommendation of the 199 1 
Commission regarding Letterkenny as follows: 
instead of sending Systems Integration Manage- 
ment Activity East (SIMA-E) to Rock Island 
Arsenal, Illinois, as recommended by the 1991 
Commission, retain this activity in place. 
Retain the SIMA-E and the Information Pro- 
cessing Center at Letterkenny until the Defense 
Information Systems Agency (DISA) completes 
its review of activities relocated under Defense 
Management Review Decision (DMRD) 918. The 
activities of the depot not associated with the 
remaining mission will be inactivated, transferred 
or otherwise eliminated. Missile maintenance 
workload will not consolidate at Letterkenny, 
as originally planned. However, Depot Systems 
Command will relocate to Rock Island Arsenal, 
where it will consolidate under the Industrial 
Operations Command there, as approved by the 
1991 Commission. 

SECRETARY OF DEFENSE JUSTIFICATION 

The decision to realign LEAD was driven by the 
results of the Chairman, Joint Chiefs of Staff 
triennial review of roles and missions in the 
Department of Defense. As part of this review, 
the Chairman chartered the Depot Maintenance 
Consolidation Study. The study identified a 
significant amount of excess depot capacity 
and duplication among the Services. 

The Army has concluded the projected ground 
systems and equipment depot maintenance 
workload for fiscal year 1999 is not sufficient 
to maintain all of the ground systems and equip- 
ment depots. 

In drawing the conclusion to downsize LEAD, 
the Army considered the following factors: 
relative military value of the depots, the future 
heavy force mix, reduced budget, workforce skills, 
excess capacity, ability of the depots to accom- 
modate new workload levels, the proximity of 
the depots to the heavy forces in the U.S., and 
the resulting savings. 

SIMA-E, which performs computer systems 
design and data management functions for a 
variety of activities, is transferring to the 
Defense Information Systems Agency (DISA) in 
1993. Retention keeps this activity focused 
regionally upon the customer. SIMA-West is 
located in St. Louis and supports functions in 
the western portion of the U.S. DISA advised 
the Army there were no advantages or savings 
from a relocation to Rock Island Arsenal, IL. 
Less than 25% of the work performed by SIMA-E 
is associated with the lndustrial Operations 
Command at Rock Island Arsenal. 

COMMUNITY CONCERNS 

The community argued the consolidation of the 
Joint Missile Maintenance mission at Letterkenny 
Army Depot, as originally recommended by 
Defense Managemen~ Review Decision (DMRD) 
918, remains the most sensible and economical 
option available for the interservicing of missile 
workload. The community maintained realign- 
ing the missile-maintenance workload to other 
depots would not take advantage of the 
efficiencies gained by interservicing at a single 
site. Also, the community argued existing 
artillery workload should not be transferred to 
another Army depot as originally planned. The 
community cited various factors including a 
partnership arrangement with private industry 
for assembling the Paladin weapon system. 
Additionally, the community believed Depot 
Systems Command (DESCOM) should not relo- 
cate to Rock Island Arsenal, 11, as recommended 
bj. the 1991 Commission, but should remain 
in place at LEAD and form the lndustrial 
Operations Command (10C) from existing 
DESCOM assets thereby saj7ing the cost of 
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ocations. The community agreed 

recommendation SIMA-E should 
ts at LEAD untll DISA determ~ned 
ative for its future. 

C03(\t~~SION FINDINGS: 

fit ismmission found the Army treated all its 
hpls equally The Commission also found the 

process for isolating and eliminating 
, - a p x i t ~  was a consistent and prudent 

,pprl.Ji'r. toward decreasing the excess capacity 
cslsted in the Army's depot system. 

rhr' Commission carefully considered inter- 
gr\lclng of tactical-missile maintenance and 
fL,und the eight defense depots identified by 
the Department of Defense as interseriricing 

in the Tactical Missile Maintenance 
CL~nsolidation Plan for Letterkenny Armv Depot, 
31 January 1992 (revised 30 April 1992) were 
performing similar work on tactical-missile guid- 
3ncs and control sections and in some instances 
rel'lttld ground control systems. In addition to 
Lctterkenny Army Depot, these eight included 
.4nniston Army Depot, AL; Red River Army 
Pepot, TX; Tobyhanna Army Depot, PA; Naval 
\Veapons Station Seal Beach, CA; Naval 
Aviation Depot Alameda, CA; Naval Aviation 
Depot Norfolk, VA; and Ogden Air Logistics 
Center, Hill AFB, UT. 

The Commission also found the workload origi- 
nally planned for consolidation at Letterkenny 
had decreased. Some missile systems-the 
Shillelagh, Land Combat Support System, 
Chaparral, and the  ANTSQ-73-were no longer 
considered viabte candidates for transfer because 
[hey would soon b'e retired, and a substantial 
portion of the remaining work for potential trans- 
fer to Letterkenny was being performed by 
private contractors. Despite all of these inter- 
servicing efficiency-reducing factors, a recent 
study by the Army Audit Agency concluded the 
annual recurring savings to be realized from 
tactical-missile consolidation at Letterkenny would 
still be equivalent to savings achieved from the 
proposed Letterkenny realignment, if all missile 
maintenance workload, including that which is 
currently assigned to the private sector, transi- 
[Ions to Letterkenny. 

Lvhile the Letterkenny facilities might possibly 
be under-utilized if the tactical-missile workload 

d 
Chapter I 

.I + 

w ~ s  consolidated ~t the depot, retentlo; of the 
current ~ r t ~ l l e r y  workload could help ~llrviate 
the problem. Although not included w ~ t h  DOD's 
orig~nal consolIdation plan, the transfer of Hawk 
ground control system maintenance from the 
Mar~ne Corps Log~stics Base, Barstow, could fur- 
ther reduce costs and Improve Letterkenny 
fac111ty utilization rates. 

The Commission found the consolidation of 
tactical-miss~le maintenance at a single depot 
was a valid plan worthy of implementation in 
order to create efficiencies and reduce costs. 

COMMISSION RECOMMENDATION 

The Commission finds the Secretary of Defense 
deviated substantially from final criteria 1 and 
3. Therefore, the Commission rejects the 
Secretary's recommendation on Letterkenny Army 
Depot, PA, and instead, adopts the following 
recommendation: Letterkenny Army Depot will 
remain open. Consolidate tac-tical-misslie main- 
tenance at thecdepot as originally planned by 
the Department of Defense in the Tactical - Missile Maintenance Cunsolidat~on Plan for 
Letterkenny Army Depot, 31  January 1922 
(revised 30 Auril 1992). Add tactical-missile - - 
maintenance workload currently being am&- 
plished by the Marine Corps Logistics Base 
Barstow, California, to the consolidation plan. 
Retain artillery workload at Letterkenny. Retain 
the Systems Integration Management Activity- 
East (SIMA-E) at Letterkenny Army Depot (change 
to the 199 1 Commission recommendation) 
until the Defense Information Systems Agency 
completes its review of activities relocated 
under DMRD 918. Relocate Depot Systems 
Command to Rock Island Arsenal, IL, and 
consolidate with the Armament, Munitions, 
and Chemical Command into the Industrial 
Operations Command, as approved by the 
1991 Commission. The Commission finds this 
recommendation is consistent with the force- 
structure plan and final criteria. 

Tooele Army Depot, Utah 
Category: Depots 
Mission:Depot Maintenance 
One-time Cost: $ 73.7 million 
Savings: 1994-99: $ 107.2 million 

Annual: 5 51.0 million 
Payback: lmmediate 
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zero opposed, and the motion passes. 

CHAIRMAN COURTER: Thank you very much, and we'll 

proceed. Mr. Behrmann. 

MR. BEHRMANN: Mr. Chairman, I believe we're ready 

to move on to interservicing. Bob Cook will introduce the 

team that's going to brief tactical missile maintenance. 

MR. COOK: Good morning. This is the first of a 

series of presentations with deal with interservicing issues. 

Today, we'll address Letterkenny Army Depot and the potential 

for consolidating the tactical missile workload at that 

location, and Tooele Army Depot with the potential for 

consolidating wheeled vehicle mission at that depot. 

The DOD recommendation was to transfer these depot 

workloads to other Army Depots, so the decision before the 

Commission is to accept that recommendation or to invoke some 

form consolidation. 

To offer the discussion for the Commissioners, MAJ 
. - . 

Gary Evans is an Army detailee from DOD and will cover a very 

brief overview of the Army Depot System and he'll be followed 

by Mr. Glenn Knoepfle, who is the analyst that did the 

specific analysis for both of the bases. 

MAJ EVANS: Good morning. If we could go to Tab 3, 

Diversified Reportinq Services, Inc. 
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I've been relegated to the back and we'll start there. This 

overview will stand for both Letterkenny and Tooele. If you 

look at the map, the main depots of the Depot System Command 

consists of Tooele, Red River, Anniston, Letterkenny and 

Tobyhanna. 

When the Army did their study on the closure 

process, they determined that there were two depots over 

excess capacity, so when they did their iterations of how to 

close depots, they took them in pairs. They determined 

through their work that Tooele and Letterkenny would be the 

two depots that they should realign into depot activities, 

and the reason they realigned is because their maintaining 

the ammunition storage capability at both places. 

Given if both Letterkenny and Tooele close, the 

chart on the left shows how the commodities would fall out 

between the other three depots. Now, if you notice on the 

bottom, undecided is missiles, and that was originally in a . - 
\ 

Defense Management Review decision. 

They decided that missiles would be consolidated at 

Letterkenny about two years ago. Unfortunately, that hasn't 

happened yet and during the DOD recommendation this time 

around, they determined that it would not take place, as 

Diversified Reportinq Services, Inc. 
918 1 6 ~ ~  STREET, N.W. SUITE 803 

WASHINGTON, D.C. 20006 

(202) 296-2929 



2 4  

originally planned. 

COMMISSIONER McPHERSON: Is there litigation about 

that? 

MR. BEHRMANN: Yes, sir. It was turned off 

originally due to a recommendation in '91 that there was 

mention of a concurrent workload moving into Letterkenny out 

of Anniston, and we asked a number of questions about that in 

1991 of the Department of the Army, and they viewed it as a 

non-BRAC action. 

We asked a lot of questions about it, so we did not 

include it in our report. We weren't given costed data on 

it. It was viewed by us as something that they could do on 

their own and the only reason they mentioned it in the report 

to us was as a mitigator for moving things out of 

Letterkenny, to let that community know there is going to be 

workload coming in to backfill. 

* - We don't know how much. We don't know the full 
. .. 
-\ 

impact, so we just want to kind of give you notice about 

that. There was a suit filed that says that the movement of 

that workload into Letterkenny was not blessed by BRAC; 

therefore, it could not go on, you know, with all of the BRAC 

safeguards. It happened on a fast track. 

Diversified Reporting Services, Inc. 
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The court held on that and I believe it's in 

appeal, Counsel. 

MS. CHESTON: I think the short answer to your 

question, Commissioner McPherson, is that the litigation does 

not prohibit the Commission from adopting any of these 

recommendations. 

COMMISSIONER STUART: But on the other hand, hasn't 

it been a factor in the Army's change of position? 

MS. CHESTON: Yes. 

MR. BEHRMANN: Yes, sir, it has been, and that's 

why they didn't originally make the recommendation but if we 

went ahead and mandated it as part of BRAC, it's completely 

acceptable to do so. 
-. 

COMMISSIONER STUART: The effect of this, in a way, 

invites many other communities to use legal action to do the 

same thing. 

i - MR. BEHRMANN: Yes, sir. 
-\ 

COMMISSIONER STUART: That troubles me. 

MR. BEHRMANN: That troubles me, sir, because I've 

been deposed in a couple of those actions and I'd rather not 

have to do it again. 

COMMISSIONER STUART: Right. 
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I COMMISSIONER BYRON: Matt, was there somewhere in 

the discussion a quote by a judge who stated that had the 

Commission specifically spelled out the missile mission? 

MS. CHESTON: In the Letterkenny litigation, are 

you referring to? 

COMMISSIONER BYRON: Yes. 

MS. CHESTON: The Letterkenny litigation did not 

address specifically the BRAC process. Indeed, it said, 

"This is not a BRAC action and we are not considering the 

issue of what would happen if it were a BRAC action." They 

just put that whole issue aside and they treated it as a non- 

BRAC action. 

COMMISSIONER COX: But it is clear, Sheila, that 

should we decide to consolidate the missile mission at 

Letterkenny, that not prohibited by the lawsuit? 

MS. CHESTON: Yes. 

, - MR. BEHRMANN: This may be a long answer to a short 
-\ 

question, and I apologize. 

COMMISSIONER McPHERSON: I also think Commissioner 

Stuart's comment is very apt, that if this is permitted to 

set a precedent for intervening and blocking these moves that 

reduce the nation's excess capacity and make the Defense 

Diversified Beportinq Services, Inc. 
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Department more efficient, then it's to be resisted. Excuse 

me. Go ahead. 

MAJ EVANS: Our next chart, please. This depot 

summary shows the '99 projected workload. What it outlines 

is the capacity at each of the five depots, the projected 

workload, and breaks it down into percent of utilization. If 

you notice, we -- 
COMMISSIONER BYRON: Do you have a different 

numbering on your chart? 

COMMISSIONER McPHERSON: We don't have these in our 

charts. Ours is 33. 

CHAIRMAN COURTER: That's okay. 

COMMISSIONER McPHERSON: We're okay. - 
MAJ EVANS: You'll notice there was 8.1 million 

labor hours in excess capacity within the five depots, and 

that's what the Department of the Army was trying to reduce. 

Closing Letterkenny and Tooele increases the utilization of 
1 

the depots to 77 percent and decreases the excess capacity to 

23 percent. 

Not closing either or both maintains an excess 

capacity. That, in turn, when you spread out the overhead, 

could product higher labor rates at the existing depots in 
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COMMISSIONER COX: Mr. Chairman, I move that the 

commission find the Secretary of Defense deviated 

I substantially from final criteria 1 and 4. Therefore, the 

Commission rejects the Secretary's recommendation on 

Letterkenny Army Depot, ~ennsylvania, and instead adopts the 

following recommendation: 

I Letterkenny Army Depot will remain open. I 
consolidate tactical missile maintenance at the depot as 

6 1 1  
' 

originally Add tactical missile maintenance 

I workload currently being accomplished by the ~arine Corps I 
I Logistics Base in Barstow, ~alifornia, to the consolidation 

 etai in current artillery workload at Letterkenny. 

 etai in the Systems Integration Management ~ctivity East at 

Letterkenny Depot Activity until the Defense Information 
. - 

\ 

System Agency completes its review of activities relocated 

I under the D m D  918. Relocate Depot Systems Command to Rock I 
Island Arsenal, Illinois, and consolidate with the Armament, 

Munitions and Chemical Compound Command into the ~ndustrial 

Operations Command, as approved by the 1991  omm mission. 
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The Commission finds this recommendation is 

consistent with the force structure plan and final criteria. 

CHAIRMAN COURTER: Do I hear a second to the 
** 

mot ion? 

COMMISSIONER STUART: Second. 

CHAIRMAN COURTER: Seconded by Commissioner Stuart. 

The motion was by Commissioner Cox. Any discussion on the 

motion? 

COMMISSIONER COX: I think you said it very well, 
/ 

Mr. Chairman. 

CHAIRMAN COURTER: Any discussion on the motion? 

Any amendments to the motion or substitutes to the motion? 

(No response. ) 

CHAIRMAN COURTER: Hearing none, the Commission 

will vote. We'll start with Commissioner McPherson. 

COMMISSIONER McPHERSON: Aye. 

MS. CHESTON: Commissioner McPherson votes . - 
\ 

CHAIRMAN COURTER: The Chair votes aye. 

MS. CHESTON: commissioner Courter votes "aye." 

CHAIRMAN COURTER: commissioner Stuart. 

COMMISSIONER STUART: Aye. 

MS. CHESTON: Commissioner Stuart votes "aye." 

Iliversified Reportinq Services, Inc. 
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17 February 1993 

MEMORANDUM FOR MATT BEHRMANN 

FROM ED BROWN 

SUBJECT: Final Judgement, Anniston Army Depot, AL 

In its April 1991 report to the Defense Base Closure and 
Realignment Commission, the Army recommended that Headquarters, 
Depot Systems Command be realigned from Letterkenny Army Depot, PA 
to Roc1.r Island Arsenal, IL. The DoD report mentioned that losses 
in personnel at Letterkenny would be: 

I1...p artially offset by a concurrent ,ction to move the 
tacticdl missile maintenance workload from ~nniston Army 
Depot, kL; Red River Army Depot, TX; Sacramento Army 
Depot, CA; Tobyhanna Army Depot, PA; and several Navy and 
Air Force industrial facilities into Letterkenny Army 
Depot and to realign the tactical vehicle and artillery 
maintenance workload from Letterkenny to Tooele, UT and 
Red River Army Depots, TX, respectively.It 

The 1991 Defense Base Closure and Realignment  omm mission did not 
include the relocations noted as Itconcurrent actiont1 and I believe 
it is not important at this time to pursue the reasons for this 
omission. 

By its final judgement of December 21, 1992, the U. S. District 
Court for the Northern District of Alabama, Eastern Division, 
enjoined the Department of Defense fromtransferring any portion of 
the tactical missile maintenance mission from Anniston to 
Letterkenny unless and until the competitive procedures provided 
for in §351(a) of the National Defense Authorization Act for FY 
1993 are implemented. That section provides: 

COMPETITIVE BIDDING - If the Secretary of Defense takes 
action to consolidate at a single location the 
performance of depot level tactical missile maintenance 
by employees of the Department of Defense, the Secretary 
shall select the depot to perform the tactical missile 
maintenance through the use of competitiy.-e procedures. 
Any depot-level activity of the Department of Defense 
that is engaged in tactical missile maintenance on the 
date of enactment of this Act (October, 23, 1992) shall 
be eligible to cora2ete for such selection. 



Prior to signing the Authorization Act, the President signed 
into law the Defense ~ppropriations Act on October 7, 1992. 
Section 9252 of this Act provides: 

~otwithstanding the provisions of S351(a) of the National 
Defense ~uthorization Act for Fiscal Year 1993 or any 
other provision of law, no funds appropriated or 
available to the Department of Defense shall be made 
available to prevent or delay the transfer and execution 
of the tactical missile maintenance consolidation to 
Letterkenny Army Depot, and in addition, no funds shall 
be made available for depot selection competition to 
assess depot level tactical missile maintenance. For 
purposes of this section, this Act shall be treated as 
having been enacted after the National Defense 
Authorization Act for Fiscal Year 1993. (Regardless of 
the actual dates of enactment.) 

Even though the provisions of the Authorization Act and the 
Appropriations Act are arguably in co~flict, the court concluded 
that there is no "irreconcilablen conflict. Theref ore, the 
Department of ense is required to implement both provisions and 
the Army take any action during FY 1993 to consolidate 

maintenance at any location. 
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BRAC 91 
Commission Recommendations 

DoD Recommendation to BRAC 
Consolidate the Tactical Missile Maintenance 
workload from Anniston Army Depot, AL, Red 
River Army Depot, TX, Sacramento Army Depot, 
CA, Tobyhanna Army Depot, PA, and several 
Navy and Air Force industrial facilities into 
Letterkenny Army Depot. 

BRAC Action 
rlDY Silent 

Result 
It was and is the belief of the DoD and the Army Materiel 

Command that the consolidation of the Tactical Missile Mission at 
Letterkenny was part of the final BRAC recommendations. 

On March 23, 1992 AMC CG Jimmy D. Ross confirmed this in a 
letter to me in which he stated "The office of the Secretary of 
Defense (OSD) General Counsel recently reviewed the tactical 
missile maintenace consolidation and reaffirmed the OSD position 
that this action falls under the 1991 Base Realignment and Closure 
decision." (Reference Doc.#l) 

On April 28, 1992, DOD General Counsel reconfirmed the BRAC 
oversight. That the Tactical Missile consolidation to Letterkenny 
"was both in fact and in law part of the Base Closure and 
Realignment Act of 1990.(Reference Doc. #1 B) 

B -2 



BRAC 93 
Service Recommendations 

The Tactical Missile Maintenance workload 
should not be consolidated at Letterkenny Army 
Depot as originally recommended. 

NO alternate SINGLE site for consolidation of 
Tactical Missile Maintenance workload 
recommended. 



u 
Letterkenny Army Depot 

Base Realignment and Closure History 
State of Flux 

1988 - Logistics Control Agency into LEAD 
Material Readiness Support Activity into 
LEAD 

1991 - Material Readiness Support Activity to 
Huntsville, Alabama 

Logistics Control Agency to Huntsville 

Systems lntegration Management Activity 
to Rock Island, Illinois 

Depot Systems Command to Rock 
Island, Illinois 

Artillery Workload to Red River, Texas 

Missile Workload into LEAD 

1993 - Systems Integration Management Activity 
to stay at LEAD 
All Maintenance out of LEAD 
Defense Distribution Depot (DLA) out of 
LEAD 

B -4 



Letterkenny Army Depot 

Playing by the Rules 

Acted in Good Faith to BRAC and 
DDMC Dictates 

Moved Generator workload 
Moved Truck Workload 
Prepared to Move Artillery 
Prepared to Receive Missile Workload 
Prepared to Move SlMA 
Prepared to Move DESCOM 
NO COURT CHALLENGES 

* Adversely affected by following 
dictates 

Did not compete for workload that the depot 
is qualified to conduct in order to save floor 
space for Missile Mission. 

Electro optics workload from Sacramento 
Truck Maintenance Workload 
Generator Workload 
Electronic and Mechanical Services 
M88-A2 Full Track Recovery Vehicles: 1500-2000 
vehicles 
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IN THE UNITED STATES DISTRICT COURT FOR THE" 

NORTII- DXSTIUCT OF ALABAMA U.S. ;;2-. : ' : 
EAS!tZRN DrVlSIQN i .... -. ., .. 

AHERICAW FEaEaATlON OP 
GOVERM3EWf gMPLOYEES, WUU; 

1 

1945, and PXMEICIA S. WIIITB, 1 

RXCHARD CHEHBY IN us OPFIC][AL, ) 
CAPACfW A3 SECRETARY OF 
DEFENSE and XICIIAEI, P, W. STONE ) 
IN H I S  OFFICIAL CAPACITY AS . 

SXCXFTARY OF THE ARXY, 1 ENTERED 
r z m  ~ t l ~ m m  

I n  accordance with Pindings of Pact a n d ? . : ~ a n c ~ ~ i & : o f  Lao 

filed contemporaneously harewith, the court oraere, adjudges, 

Qealares and decreer a m  follows: 

1. The proposed aoncolidatlon o f  the tactical mioeile 

maintenance work under the  direction of the defendant6 insofar as 

it relates to a transfer of any such mission from Amiston m y  

Depot to Lettorkenny m y  Depot (the aourt: addrassea only such 

aubject matter vhich is before thin court) is subject to a l l  the 

proviciom of ~ 3 5 1 ( i )  OL the National ~eiease  Authorization ~ c t  

for Fisoal  Year 1993, whioh said provisions are now and have been 

since the date of the Pseeident's e ignhg  in full forca and 

effect. 

3.  The defendants and their agmts and employees are 

enjoined from tranafarring any portion of tho tactical miasile 
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WASHINGTON. DC 2030 1.8000 

December 3 0 ,  1 9 9 2  

HEMORANDUM FOR THE UNDER SECRETARIES OF TEE MILITARY DEPARTMENTS 

SUBJECT: Tactical Missile Maintenance Consolidation 

The United States District Court for the Northern District of 
Alabama has determined that  the effort to consol idate  the depot 
maintenance of tactical missiles a t  Letterkenny Army Depot is subject 
t o  section 351(a)  of the National Defense Authorization Act for 
Fiscal Year 1993 and section 9152 of t h e  Department of Defense 
Appropriations Act, 1993. The court enjoined the txansfer of any 
p o r t i o n  of the tactical missile maintenance work or facilities, and 
jobs and equipment related thereto, from Anniston Army Depot to  
Letterkenny, or any other depot, for the purpose of consolidating 
tactical missile maintenance, unless auch transfer uses c q t i t i v e  
procedures i n  accordance with section 351(a) .  The use of FY 93 funds 
to compete such a consolidation is proscribed by section 9152. 

The c o u ~  stated, "This effect i s  t h a t  the clear i n t e n t  of 
Congress i n  A c t  (sic) 351(a)  ie to require competitive procedures * there i s  to be a consolidation action. At best, the intent in 
[section) 9252 (sic) is to not provide funds for such competitive 
procedures. If t h i s  creates a present stalemate, so be it." 

In l i g h t  of t h i s  decis ion,  you are requested to cease all 
actions designed to  implement tactical missile depot maintenance 
consolidation at Letterkenny Army Depot until further notice. 

r 

,' r 

Principal  Deputy 



SECTION J 



w Conclusion and Recommendations 

Tactical Missile Consolidation 

Secretary of Defense Les Aspin has suggested 
that the Base Closure and Realignment 
Commission "examine the possibilities" of 
interservicing maintenance workload. Furthermore, 
JCS Chairman Colin Powell has adopted 
interservicing as one of his main objectives. As you 
have seen, the Tactical missile maintenance 
mission consolidation at Letterkenny Army Depot in 
Cham bersburg, Pennsylvania is a proven, 
economical example of workload interservicing. 

aP 
Accordingly, I respectfully request that you do 

not accept the Department of Defense 
recommendation and recommend that the tactical 
missile maintenance consolidation continue at 
Letterkenny. 

Depot Svstems Command 

Modify the BRAC 91 law to establish both an 
Industrial Operations Command (IOC) at Letterkenny and 
a Munitions and Chemical Command at Rock Island. 



" Defense Distribution Depot (DLA) 

Retain at Letterkenny to support missile and artillery 
maintenance mission. 

Artille w Mission (Paladin) 

Retain at Letterkenny until program completion in 
FY 1998. 

Svstems Intearation and Manaaement Activity 

Concur with DoD Recommendation to Retain 
Sima-East at Letterkenny DITSO 
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MEMORANDUM FOR GENERAL COUNSEL, DBCRC 

FROM: GLENN KNOEPFLE 

SUBJECT : Legal questions concerning consolidation of tactical 
missile maintenance at Letterkenny Army Depot. 

DISCUS8ION: In 1991, DOD announced that it would consolidate 
tactical missile maintenance workload at Letterkenny Army Depot. 
DODfs BRAC decisions for 1991 included a decision to relocate the 
Depot System Command (DESCOM) from Letterkenny to Rock Island 
Arsenal and included a comment that the personnel losses would be 
partially offset by concurrent movement of missile maintenance 
workload into Letterkenny from a number of other Defense Depots. 

Several pieces of legislation and a court decision have 
delayed and could even prevent completion of the tactical missile 
maintenance consolidation plan. For example: 

FY 93 Appropriations Act, section 9252, passed October 6, 1 
1992, prohibited expenditures for competing missile 
maintenance workload. 

4 3 ' 4  
FY 93 Authorization Act, section 351 (a) , passed October 23, +3 m"' 

d-2 1992, contained a provision requiring competition procedures cz"e~ 
before any missile workload could be transferred. 3 I-L&. 

sub& Section 9062 of the attached legislation would also prevent 
,,,b~-&;transfer of Depot Systems Command employees from Letterkenny 

&*.a n o t  v - h  
,oc+~ Army Depot to Rock Island Arsenal until after 50 percent of 

wL)L iin,, *+,&A- the joint tactical missile work is transferred to Letterkenny. 
-@, -aJe' 

G 'l/ 

ko 
Section 353 of Public Law 102-484, passed October 28, 1992 

states that DOD can not change depot-level workload with a 09* 
threshold value over $3,000,000 unless competitive procedures Y- 
are used. f i d B k  c . ~ J L * ~  b b4- B ~ L : C  60 -=..Ax; 

h o f  e m  Don -4- ~ I J  c._mo6ds 

8' 
A US District Court decision, rendered December 21,1992 

enjoined the Army from transferring missile workloads from 
Anniston to Letterkenny, unless competitive procedures were 
used. DODfs Off ice of General Counsel later ruled that any - 
further action to consolidate missile maintenance workload 
would violate one or both of the acts. 3 ~ 1 ~ ~  no-r 7 0  - & ~ n c  c-,& rm- 

w u e  g v 0 4  du SDCnC 6r\0u-, 

On December 30, 1992 OSD announced that plans to suspend the 
missile maintenance consolidation workloads were suspended 
indefinitely. 

QUESTIONS: 
1. How long does the court decision remain valid? Do the 
provisions of the FY 93 Authorization and Appropriations Act 
terminate at the end of the fiscal year? 

2. If a decision is made to force interservicing between defense 



depots, would the workload need to be assigned on the basis of 
competition? 

cc: Bob Cook, Issues Team Leader 
Ed Brown, Army Team Leader 
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r d  h avdlnbla only for fh. e r p e n a  o( tbs U m h r e  Island 
Commission which L hamby authorized to d e h  untd March 31, 
1993, the ~Ybmiunon of it. find rt n: Awuied. 'hut the 5bcmt.mr-y 
of the Navy a h d l  pmnda rb. C%nmimon euch Muna and 
fadlitiea as rrwy ba n w  ta carry out ita p 

SEC. 9063. None of thr f h  approprirtad in Act ahall 
be ubcd to p d u a  mom than t-thudr of tho liquid gw raquim 
m e n u  in-hours at Anderaan U F o m  i3.r on G u a m  At l a u t  
onethud of Andam Air F o m  B w ' n  Liquid gu mquirrmentr 
a h d l  ba met by rcquuin(( liquid gar h m  m m m a d  r o w  on 
Gurm, 

SEC. W. 1)9nng tb. m a t  fkd ysu. hrndr appropriated 
or othcrr i re  av.ikble for m y  F a d e d  m y .  t h m  C a m .  tha 
judiorl br.nQ or tha D i h c t  of ~ ~ u m ~  may tm uaad for ths 
P Y ,  doranma, rad banefib of an c m p l o p  *J d e b a d  by d o n  
2106 of title 5 or m in&vidwl employed by tha a n t  of 
the Di.tzict of Columbir p m v n e n t  or tsrnporwy h c - b o -  

(1) ir a mcmbar of a Rncm component d tb. umsd 
fo-, ar d d b s d  Ln wetion 261 of title 10, or tho N a t i o d  
G d  I. &bed in uction 101 of title 32; 

( 2 )  parfonnr. for tha p u r p u  of pravirfine military aid 
to c d o r m  the law or pmvichg *rdrtux;a to avil authontias 
in t h o  pmtstion or saw of life or pmprty or pravantiua 
of i q j q -  
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Litigation Division which is intended for the use of the 
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contain information that is privileged, confidential, and/or 
otherwise exempt from disclosure under applicable law. If the 
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L!.S. r)cpartrner,, of' Justice 

VMG: PAMorcau: l r  

A u g u s t  6 ,  1 9 9 3  

Graham L. S i s s o n ,  Jr. 
GORHAM & WALDREP 
s u i t e  700  
2 1 0 1  6 t h  Avenue N o r t h  
Birmingham, Alabama 3 5 2 0 3  

I n  re: AFGE v .  Chcney, C . A .  N o .  CV-9?-PT-24531E 

Dear M r .  S i s s o n :  

T h i s  l e t t e r  s u p p l e m e n t s  my comments t o  you on t h e  
g o v e r n m e n t ' s  p o s i t i o n  w i t h  r e g a r d  t o  p l a i n t i f f s t  r e c e n t l y  f i l e d  
p e t i t i o n  t o  d e s i g n a t e  t h e  D e f e n s e  Base  C l o s u r e  and  R e a l i g n m e n t  
Commission ("Commission1')  a s  a  d e f e n d a n t  i n  t h e  a b o v e - r e f e r e n c e d  

.CI 
action. F o r  the r e a s o n s  that f o l l o w ,  w e  b e l i e v e  t h a t  t h e  C o u r t  
would  n o t  a n d ,  i n  a n y  e v e n t ,  c o u l d  n o t  i s s u e  t h e  r e l i e f  r e q u e s t e d  
by p l a i n t i f f s .  A c c o r d i n q l y ,  we r e q u e s t  t h a t  you w i t h d r a w  t h e  
p e t i t i o n  v o l u n t a r i l y .  

A t  t h e  o u t s e t ,  it is  i m p o r t a n t .  t.o p o i n t  o u t  that, c o n t r a r y  
t o  p l a i n t i f f s '  a s s e r t i o n ,  s s  P e t i t i o n  a 1, t h e  Commission is n o t  
"an  a g e n t  of t h e  S e c r e t a r y  of D e f e n s e ,  S e c r e t a r y  o f  t h e  A r m y  a n d  
D e p a r t m e n t  o f  D e f e n s e .  I' The Defense Rase C l o s u r e  and  R e a l i  ynment: 
A c t  of  1990  (I1BRACl1) m a k e s  clear that the C o m m i s s i o n ,  comprised o f  
e i g h t  members a p p o i n t e d  by t h e  P r e s i d e n t ,  by a n d  w i t h  t h e  a d v i $ e  
and  c o n s e n t  o f  t h e  S e n a t e ,  is a n  " i n d e p e n d e n t  c o m m i s s i o n . "  Pub.  
L. No. 101-510,  g 2 9 0 2 ,  104 S t a t .  1815 ( c o d i f i e d  a t  10 U . S . C .  
5 2687 ,  n o t e  (Supp .  1 9 9 3 ) ) .  S i n c e  i n j u n c t i o n s  a r e  b i n d i n g  o n l y  
upon p a r t i e s  t o  t h e  a c t i o n  and  t h e i r  a q e n t s ,  _s_eee F e d .  R .  C i v .  P .  
6 5 ( d ) ,  t h e  Commission would  n o t  b e  s u b j e c t  t o  t h e  C o u r t ' s  
December 2 1 ,  1992 O r d e r  ( h e r e i n a l t e r  " O r d e r " ) .  

F u r t h e r m o r e ,  t h e  C o u r t  would  n o t  make t h e  Commission a  
d e f e n d a n t  s u b j e c t  t o  i t s  O r d e r  b e c a u s e  t h e  Commiss ion ' s  
a p p e a r a n c e  p r e s e n t s  new t a c t u a l  a n d  l ega l  I s s u e s  w h ~ c h  were n o t  
c o n s i d e r e d  by t h e  C o u r t  i n  maltincj its r u l i n g ,  a n d  J u d g c  P r o p s t  
s p e c i f i c a l l y  d e c l i n e d  t o  a d d r e s s  m a t t e r s  which  were n o t  b e f o r e  
t h e  C o u r t .  F i n a l  Judgment  1 1. Specifically, I n  i s s u i n g  h i s  
O r d e r ,  J u d g e  P r o p s t  a s s u m e d ,  c o r r e c t l y ,  t h a t  d e f e n d a n t s  were n o t  
p r o c e e d i n g  u n d e r  DRAC. See AFGE v .  Chency ,  N o .  C V - 3 2 - F T - 2 4 5 3 - E ,  
s l i p  o p .  a t  3 n . 5  (N.D. Ala. Dec. 2 1 ,  1992) (hereinafter "slip w o p i n i o n " ) .  S i n c e  t h a t  t i m e ,  t h e  Commission h a s  ac ted p u r s u a n t  t o  
i ts  s t a t u t o r y  a u t h o r i t y  t o  p l a c e  A n n l s t o n  on  i t s  l i s t  o r  



recommendations for closures and  realignments. We believe that 
this situation presents issues which are unrelated to the prior 
litigation. 

Assuming, arquendo, that the Commission was joined as s 
party defendant, the Court is limited in the type of relief it 
could provide in three respects. First, BRAC expressly trumps 
certain statutes that might be deemed to divest the Secretary of 
Defense of his authority to close or realign military bases. 
Section 2905 provides that 

The Secretary of Defense may close or realign military 
installations under this p a r t  wj-thout rcgard to -- 

(1) any provision of law restricting the use 
of funds for closing or realigning military 
installations included in any appropriations 
or authorization Act . . . 

Clearly, the intent of Congress in placing this provision in 
BKAC was to prevent the political infighting and inconsistent 
legislation that would inhibit the inevitable d o w n s i z i n g  of the 
nation's military establishment. See, g . ~ ,  H . K .  Conf. NO. 923, 
lOlst Cong., 2d Sess. 705, rewrinted in 1990 U . S .  Code Cong. & 
Admin. News at 2931, 3257. Indeed, with limited exception not 
applicable here, Congress intended BRAC to be the exclusive means 
of carrying out base closur~s and real iqnments. BRAC, 5 2909 ( a )  . 

Second, by its express terlns, 5 351(a) of the Authorization 
Act applies to the Secretary of Defense and not to the 
Commission. Judge Propst's narrowly drawn Order provides that. 
"[i]t is not intended to enjoin any action except that which must 
be in c o m p l - i a n c e  with the provisions of said 351(a)." F i n a l  
Judgment. n 3. Thus, even if the Commission was properly made a 
party defendant, 5 3 5 1 ( a )  would not control the Commission's 
actions. 

Third, the addition of the Commission as a party defendant 
would not afford plaintiffs any relief at this time b e c n l ~ s e  t h e r e  
has been no final agency action and the controversy is not. ripe 
for judicial review. In Specter v.-.Garret.t, 971 F. 2d 936, 945-46 
(3d Cir.), vacatcd on other qrounds sub noln O'k'eere v. SpecLer, 
113 S.Ct. 455 (1992), the Court ruled that there could hc no 
judicial review of BRAC actions prior to the effective date of 
the President's decision concerning recommended military base 
closures. 971 F.2d at 945--46. s c ~  a l s o  C u l i e ~ ~  v .  K i s ,  3 9 2  F.2d  
3 7 6 ,  381-82 (1s t  Cir. 1 9 9 3 )  (Commi ss.ionfs Report to the Pres i .de11t  
is not final agency action and, therefore, not subject to 
judicial review under the Administrative Procedure Act). 

"lyl Judicial review would comc, if at ti1 1 ,  only after t h ~  R R A c  
process has run its course. In this case ,  in accordance with the 



procedures outlined in BRAC, t h e  Commission submitted its report 
to the President and the President was to submit his report to 
Congress by July 15, 1993. BRAC, 5 2 9 0 3 ( e ) .  The Presidcntls 
report was in fact submitted on July 13, 1993. congress has 4s 
legi.slative days1 from the report's submission date in which to 
pass a joint resolution disapproving the recommendations of the 
Commission. BRAC, 5 2904(b). We understand that there has been 
no definitive conyressional action on the proposcd 
recommendations, and that Congress is schcdulcd to adjourn on 
August 6, 1993, until the first week of September. Thus, any 
rights that plaintiffs might have to challenge the actions w o u l d  
arise, if at all, only after the President's recommendations for 
base closures and realignments havc becomc cffective. 

In sum, we believe that the Court would not make the 
Commission a party defendant subject to ~ t s  December 21, 1993 
Ordcr because  the Commission is not an agent of defendants and 
because new factual and legal issues exist. Rven if the 
Commission could be made a party defendant, the relief plaintiffs 
seek would not be available because the Court is limited by BRAC 
and by 6 351(a) as to the type of relief that could be d f fo rded .  

After you have had a chance to revjew our position, please 

gr 
call to let me know how you want t.o proceed with this case. 

Sincerely, 

Pamela A. Moreau 
Department of Justice 
Civil Division - Km. 935 
Federal Programs Branch 
301 E Street, N.W. 
Washingt.on, U. C. 2 0 5 3 0  

cc: Major J . Mackey Ives 
Earl 11. Stockdalc 

BRAC provides that "the days on which either House of 
Congress is not in session because.  of' ~ I I  ~ ~ ~ U U K I - I J I L ~ I I ~  vf I I IUI~ t t i d n  
three days to a day certaln shall be excl u d ~ d  I n t h e  r o r n p ~ ~ t n t  
of a period." BRAC, 5 2304(b)(2). 
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a The Defense Depot Maintenance Council (DDMC) directed that LEAD become the 
consolidated ticticid missile maintenance d e ~ o t  for the DOD. This is documented in the - - - - - - - - 

Joint Service Business Plan, February 1991, k d  the DDMC Corporate Business Plan, May 1 
1991. The directed consolidation w& also included in the Army's Base Realignment and 
Closure 1991 (~RAC'91):'submittal, and therefore; all construction and most Operations 3 

F-7 

and Maintenance (O&M) requirements may be funded by the Base Closure Account. (See ' 
page 14). 

a .L 

b. The DDMC directed the Army at their 12 December 1991 meeting to prepare a single 
~ l a n  for the consolidation of &tical missile maintenance at LEAD. and submit this plan to I - 

the Assistant Secretary of ~kfeds i for  ~roduction~and Logistics [ i ~ ( ~ g i L ) ] .  personnel 
from all s e ~ c e s  and other DOD organizations met in early January' 1992 to4deve10p this 
plan. Current programmed workload levels are the basis for the planning process. 
Section 3, Workload Requirements, contains @eArevised workload levels. These differ 

I significantly from the workload data developed for the Tactical Missile Stud: y, January 1990, 
&&was thth; basis for most of the prior planhing. B e  workload planned for trapition 
dropped from 2,292,200 direct labor hours t o  1,326,400 direct labor hours. This was due to 
err;& in earlier data; ied~ctions in support to cectihabjrstems, and total elimination of 
depot maintenance for some systems. This workload of 1,326,400 direct labor hours, or 
future revisions will be the baseline for application of the FY92 Defense Appropriation 
Act, Section 8064.- . A 

c. The 1992 ~efe'nse  propri ria ti on A$ stated: 
A- ... . -- 3 - .  . .  . 

d 

W Cmission from LEAD-~O Tooele Army Depot 0). 

LETERKENNYARMYDEPOT 

i i  is noi ihc iuizntion of the conferees to impede the reaiignment or" SUlA and 
HQDESCOM, but to ensure that the Army's plan to establish the Joint Missile Service 

I mission at LEAD is implemented. 

d. This plan defines the weapon systems considered part of the Joint Services Tactical 
Missile workload, and to be consolidated to comply with this Act. LEAD will be postured 
as the DOD specialized missile components and missile support equipment center of 
technical excellence and integrated depot-level maintenance facility. This consolidates 
guidance and control section repair for all current and future air, ground, and surface 



launched missiles. The missile support equipment includes Army-only launchers, radars, 
associated ancillary equipment, and s u b ~ t e m  repair of missile platforms mounted on track 
or wheeled vehicles for which system integrity is not impacted by their removal and repair . . . . 
at LEAD. WS plan shows 50 percent of 0 

'f ' 
(wing the latest requirements for these systems) bv October 1994. The total missile 
workload includes those systemicidentified in the Tactical Missile Study, January 1990, with 
workloads revised to account for k e n t  ~rogrammed levels, and minus the older systems 
planned for elimination with zero workioad. The schedule depicted in Table 3-3 was 
developed to meet the "50 percent" constraint specified above. Any changes required to 
this schedule will be forwarded through'se~ce channels for approval by ASD (P&L). 

The LEAD Strategic Business Office is the primary action office responsible for the 
execution of this plan. Mr: Charles H. Fritz, DSN 570-9564, is the Director, Strategic 
Business Office and should be contacted with any questions concerning the'plan. 

2. ACTION: 

a. The Tactical Missile Study, January 1990, was one of 18 commodity studies completed 
for the Defense Management Review Decision (DMRD) 908 - Consolidation of Depot 
Maintenance. The study proposed a schedule of weapon systems to transition to LEAD by 
year, and the programmed level of - workload. -. - From the study recommendations, savings 
estimates were developed. These were based upon the capcellation of associated military 
construction projects and through efficieiicies to be gained in the consolidation to a single 
site. This Implementation Plan is the first in a series of documents that will be used to 
provide the framework for implementing this consolidation. The schedule in Table 3-3 has 
been developed to meet the "50 percent" constraint specified above. Any changes required 
in this schedule will be forwarded through senrice channels for department level approval. 

b. The sewices have establishid a f6& working group to oversee the tactical missile 
consolidation,'and to insure proper appr'ovals and coordination are accomplished within 
each s e ~ c e .  This group consists of repiesentatives from the January meeting, and includes 
personnel from ASD (P&L), Assistant Secretary of the Army (Research, Development and 
Acquisition) (SARDA), U.S. Army.Materie1 Command (HQAMC), HQDESCOM, U.S. 
Army Missile Command (HQMICOM), Department of Army, Deputy Chief of Staff for 
Logistics (DA DCSLOG), LEAD, Joint Depot Maintenance Analysis Group (JDMAG), 
U.S. Naval Air Systems Command (NAVAIR), U.S. Naval Sea Systems ,Command 
(NAVSEA), U~S. Air Force Logistics Command (AFLC), Warner-Robbins Air Logistics 
Center (WR-ALC), Ogden Air Logistics Center (00-ALC), and Marine Corps Logistics 
Base Albany (MCLB). This group provides primary oversight of the missile consolidation 
and is known as the Tactical Missile Implementation Working Group (Th4IWG). They will 
meet on a recurring basis until completion of the consolidation. The 7 to 9 January 1992 
meeting is considered the activation of the TMIWG. Attachment 1 lists the TMIWG 
membership. 
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MI) AUTliORlZATlOH ACT 
P.1, 102-484 

I P W  =I 
the performance by employees of the Department of Defense of not 
less than 50 percent in f m l  year 1993, 55 percent in fiscal year 
1994 and 60 percent in fiacal year 1995 of Army aviation d e w k  
level maintenance. The  Secretary concerned may not cancel a 
depot-level maintenance contract in effect on the date of enactment 
of this act  in order to comply with the requirements of this provi- 

a t ion  

ilot progmrn for depot-letul 

S U B T l l Z E  F---COMMISSARIES AND MILITARY E X C H A S C E S  

Standardization o certain prrrgrnms and acticities of rnilltav ex- 
changes (set hlJ61) 



BECnON 3S9--PROHIBmON O N  MANAGEMENT OF COMMISSARY FUNDS 
THROUGH DKPDNSE BUBlNEgb OPERATIONS F U N D  

This section would prohibit the inclusion of the Defense Commis- 
D e f e m  B w i n e e  Operations Fund. 

Thin section would require the Secretary of Defense to use com- 7 
petitive pmcedures if ̂' the Secretary decides to consolidate tactical 
missile maintenance. 2-- 1 

BBCnON S ~ ~ - U H I T A T I O N S  ON THE PERFORMANCE OF D E P O T - W E L  
MAINTENANCE OF MATERIEL 

This section would establish a limit of no more than 40 percent 
Li (ud. 

of a depot-level maintenance workload b each type of'equipmcnt 
-6 and materiel that  may be offered for contract y non-govcrnmentol *d" 

dA 3 
personnel. Y Y  

SECTION 343-REQUIREMENT OF CDMPE7mOH POR SELECTION OF PRI- 
VATE CONTRACTORB TY) PERFORM WORKtOADS PREVIOUSLY PER. 
FORMED BY DEPOT-LEVEL A m v m t s  OF ME DEPARTMENT OF DE. 
PENSE 

This section would q u i r e  the Department of Defense to use 
competitive p d u r e s  for awarding any workload currently being 
performed in a military depot. 

SECTION S4+REQUIRELdEM Of COMPARABLE OPPERlNC FROM PRIVATE 
CONlRAClOR CONTRAC16 AND DEPARTMENT OF D E m N S E  COhXRACTS 
FOR CONTRACTS O m S D  FOR COMPElTtlON 

Thin section would require the Secretary of Defense, in offering 
for competition contracts for the performance of depot-level main- 
tenance workloads, to offer contracts for the performance of work- 
loads that a re  being performed by private contractors at least to 
the same extent as offers for contracts performed by depot-level ac- 
tivities of the Department of befense. 

SECTION 3 4 G E X P A N S I O N  OF COMPFTlTlON PILOT PROGRAM 

This section would increase the limit of noncore workload that 
can be competed among depots or with private industry from 10 
percent to 20 percent. 

S E C n O N  351--STANDARDIZATION OF CERTAIN PROGRAMS AND 
A m v m t s  OF M I ~ A R Y  EXCHANGES 

This section would require the Secretary of Defense to provide a 
single agency of the Department of Defense for the operation and 
management of all military exchange stores. 
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P 1.. 101-189 

2281 

r R m O N  311-PROHIBITION ON PAYMENT OF REVERENCZ PAY TU 
FOREIGN NATIONALS IN THE EVENT O? CERTAIN BAS0 C W R Z S  

u- As part of the new base rights treaty with Spain, the S nish 

R 
Government h.. given the United States three yean to dtR.draw 
the 401st Tactical Fighter Wing and accompanying operational 
f o m  from the Torrejon Air Base. This termination action was a 
sovereign deckion by the Spanish Government that the U.S. Cov- 
ernment protested. Aa a result of this action, the U.S. Government 
may have to pay beverance pay to a proximately 440 foreign na- 
tionals a t  an  estimated mt of $11 milEon. 

S-ON 312-PROHIBITION ON RELUSINC C I V I U N  PlLRSONSU AT THE 
RAN ANTON10 REAL PROPERTY M A I h i A h ' C E  ACLYCY 

Section 312 would prohibit the Secretary of Defense from termi- 
nating or laying off any full time, oncall or temporary employees 
of the San Antonio Real Property Maintenance Agency starting 
from the date of enactment of this Act until the disestablishment 
of the Real Property 31aintennnce Agency. 

SECTION 313-PROHIBmON ON JOIh7  USE OF THE Y C .  AT EL TURO, CA 
WITH CIVIL AVIATION 

Section 313 would prohibit any commercial expansion of MCAS 
El Tom, California. This section would ensure that El Tom remcuns 
available for military training. 

-ON 314--CUIUPICATION O? PROHIBmON ON CZRTAIH DEPOT 
MAlNl%NANCE WORxtOAD C O X P m O N s  

Section 326 of the fiscal year 1989 Defense Authorization Act 
(Public Law 100-456) prohibits the Secretary of Defense from re 
quiring the Secretary of the Army or the S e c r e m  of the Air 
Force from competing workloade between thembelvts or with pri- 
vate industry. 

During fiscal year 1989 such workload competition studies have 
continued a t  the request of the Secretary of the Air Force. Sxtion 
314 would specify that the Secretary of Defense shall prohibit the 
Secretary of the Army and the Secretary of the Air Force from 1 
competing workload competitions between themselves or with pri- 
vate industry. 

84 9 
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consultation wi'h the Secrrtary of Education, up to $10 million in 
ssaistanca to al:,gible local educational agencies. 
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o r c u r b i l e d a t t b e ~ d t b e M g o o -  

smmant. 
Tbe h t a  amondaxmt am- no dmilirr pmddoa 
Tbe &nab mcadeo witb la smsDdmstlt that would apply tho 

prohibition on the t of ammum pay to smployssb who 
m r t a t c m m m ~ ~ t a r p t d l i t i m t b t a m ~ o r e t y ~ e d  
~ t h e r a s u l t o f s g r e s m s n t r a n ~ i n t o w i t h t b e b o r r t m t r i a  
aftarthedataoftbeenactmntdthbAcL 
Prohibition on pint  uw of the Mcvirv Corp Air Station at B1 l b r ~  

~la$Onrio (m. JlllJ 
The Hwbe bill mtaIned a 

Tbe Smuts amendmsnt contained a rimil.r prwirion k 822). 
The Houm d e u  

Ckuifatwn of prohibition on oaloin depot mainbuuar w k W  
c~pc t i r ion r  (kc J1J.l 

The House bill contained a provision (ssc 810  that would rsquin 
I the Seemby of Defensa to prohibit tbe Sacrstarg d tbe Army and 

theSerrchrydtheAirForoafromaxnpting~mdcoappoti-  
tianr between themselvsr or witb private mdrrrtry. 

The Senate recedes. 
Reduction in tk nwnbv of civilrbn pmwvvl o r r t h m h j  fiu duty 

in Eump (occ. 314) 

Repeal of hi ta t ion  on the uw of oprotion 4nd mainhanee fin& 
to pwciiroW inuukrvnt i & ~  (#r 3151 
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Qual i f i tmns  for head of auditing function rn Mtlrtary Depart- Lease of arrcrafi' for 
men b (see 325) 

The House bill contained a pmvieion (w. 325) that  would estab The Senate ame 
lish minimum qualifications for auditora general within each Sent- would au thorm thc 
ice and would give the  Department of Defense Inspector General warfare activities. 
authority to approve each new auditor general selectee. In addi- The House bill co 
tion, t b  provision would prohibit the use of military pemnne l  in The House recede 
certain key supervisory positions within the Naval Audit Senrice. Requirements for ce 

The Senate amendment contained no similar provlsion. 
The Senate recedes with an amendment. The House bill co 
The conferees agree to establish minimum qualifications for the Secretary of De 

auditore general within each Senrice, and agree to prohibit the use the Department of 
of military personnel in certain key supervisory positions wth in  of the cost of perfor 
the Naval Audit Service. The conferws also agree that the Navy of Defense under 0 
should replace the rnilitiary officers serving in these key supemim lar A-76. The provi 
ry positions within one year with highly eklled and professional ci- ble for determ~ning 
vilian audit managers. The conferees direct the Navy to conduct a to contractor perfor 
thorough and extenswe search for candidates to fill these positions. sult monthly during 
The conferees do not agree that approval by the Department of De- who will be affected 
fense Inspector Generd of each auditor general selectee should be The Senate bill co 
required. The Senate recedc 

Prohibitron on certarn depot maintenance u%orklwd compctittonr Performance of fTm/ 
tscc. 326) ha. rllasba rscr. 

The House bill contained n provlslon csec. 326) that would prohlb- The Senntc amen1 
~t the Secretary of Defense from requtnng the Secretary of the ing the S e c r e u q  o 
Army or the Secretary of the Air Force from competing depot firefighting and see, 
worklonds between themselves or wlth prlvate contractors Amchltka, .Alaska 

The Senate nmendment contatned no similar provision The House blll cor 
The Senate r d e s  wlth n ~cchnlcal amendment The House rccidc. 

I w r  =I  

Report on manp)nSer. mohililr: swtarnabilrty and cqurpmtpnt csec Defcruc supply man 

The House blll contn~ncd a provtston csec. 32s) that would make The House blll cor 
permnnent the annual reporttng requirement conralned In wt:on the Secretary of Deft 
317 of the fiscal yenr 1 B S /  1989 Defense Authorut lon Act [Public after enactment a cc 
Lnw 100-180). Under thls rcqutrernent, the Secretary of k i e n s e  nesa of Department 
must s u b m ~ t  a report to the Committees on Armed Servlceu of the and control for supr 
Senate and House of Represcntatlves on the status of Depnrtment mitted to the Comn 
of Defense efforts to ldentlfy and measure readiness and to relate House of Represents 
such indicators and measurements to the budget process. reviewed by the Ger 

The Senate amendment contnlned no similar provision. However. also q u i r e  the Secr 
the Senate report (S. Rept. 100-3261 directed the Secretary of De ysis of the practice o 
fense to submit a consol~dated report on manpower, moblluotlon. to develop methods 
sustainability and readlness to the Commttteeg on Armed S e n w e  vidual items of arnr 
of the Senate and House of Representatives not later than Febru- that are susceptible t 
ary 15, 1988. ernization of the su 

The Senate recedes with a n  amendment. The conferees agree to durea of each of the 
require a report from the Secretary of Defense for fiscal pear 19E9 The Senate amend 
as outlined in the Senate report. The House recede 

modify the requirern 

25 18 
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are completed. including the development and im lementation of 8, the required automatic data proceseing systems. e Defense Dc+ 
partment would have to report to Con- on the resulb of i t s  
analysis before it b t y  m y  further conullidatiom. 

The Senate amen ment contained no similar provision. 
The Senate recedee with an amendment. 

Limitation on depot mainkname workbad competiliom ( k c  314) 
The House bill contained a provieion (sec. 322) that would allow 

the Department of Defense td compete annually betwwn $5.0 to I 
$15.0 million of depot maintenance workload with the private 
sector. Thh provision would a h  limit the competitiorl to not more 
than 40 m n t  of each de t e workload. 

The %enate amen +' rnent contained a provision (ax. 313) that 
would amend section 922(a) of the National Defense Authorization 
Act for Fiscal Year 1991 (Public Law 101-510) to extend the depot 
maintenance workload competition pilot program thm h fwral 
ear 1992. This provision would also repeal h o n  2464 o '7 title 10, 

Lnited States Code, which currently prohibits the Anny and the 
Air Force from competing depot maintenance tasks between the 
Army and the Air Force or k tween  the Xrmy or the Air Force and 
a rivete contractor. 

R e  Senate recedes with en amendment. The conference pmvi- 
sion would provide that n 

funds made available for such depot-level maintenance. 
The Secretary of the A m y  and the Secretary of the Air Force w ( 

may not cancel a de t-level maintenance contract in effect on the 
date of enactment o P" this Act in order to comply with the x ments of this provision. The Secretary of the Arm and the K tary of the Air Force may waive the operation o f t  is proririon for 
their respective S e r v i c m e  Secretary concerned dettrmineo 
that the weiver . for re and 
notifies C o n g r e s s w t h e  r e a s o ~ l a t e r  
than January 15 of 1992 and 1993, the Secretary of the Army and 
the Secretary of the Air Force shall jointly submit to Con- a 
re rt describing the pr E" T during the preceding f i  year to 
ac ieve and maintain t e percentage limitation of depot-level 
maintenance required to be performed by employees of the Depart- 
ment of Defense puauan t  to this provision. 

The conference provision would also author& a depot mainte- 
nance competition pilot program for the Army and the Air Fora .  
During fiscal years 1992 and 1993. the Secretary of Defense shall 
conduct a pilot program under which corn titive procedures are r used to select entities to perform depot-leve maintenance of mate- 
rial for the Xrmy and the Air Force. The program may not involve 
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Authority of basc cornmadm over contracting for cornmncial ac- 
tluttlts (kc 3151 

The House bill contained a provision (set. 323) that would make 
permanent the authority of base commandera over contracting for 
commercial activitiee in section 2468 of title 10, United States 
Code. 

The Senate amendment con ta in4  a provision ( m x .  314) that 
would repeal section 2468 of title 10, United States Code. 

The Senate d e a  with an  amendment that would extend the 
temporary authority of base commandem over contracting for com- 
mercial activities through September 30, 1993. The conferees direct 
the Secretary of Defense to submit a report to the congressional da 
fense comm~ttees no later than March 1, 1993, pertaining to the 
lrnpact of this provision on the commercial activities of the Depart- 
ment of Defense. 
Lkfeme Businas Opmtwnn Fund (scc 316) 

1083 



'rtain environmen, Capital asset subaccount (sec. 3-42] 
The House bill contained a provision (sec. 332) that would limit 

on (sec. 320) that the use of the capital asset subaccount within the Defense Business 
1, 1995 to ensure Operations Fund and would also require a report by the Secretary 

providers, who of Defense on this account. 
restoration work, The Senate amendment contained no similar provision. 

The Senate recedes with an amendment. 

Limitations on obligations against Defense Business Operations 
ant. Fund (sec. 343) 

cts of the Depart- The Senate amendment contained a provision (sec. 352) that  
~ o u l d  prohibit the Secretary of Defense from incurring obligations 

the Defense Business Operations Fund during fiscal year )n (sec. 313) that 1993, except for obligations for fuel, subsistence and commissary l e  regulations to items, retail operations, repair of equipment, and the cost of oper- 
ations, in excess of 65 percent of the sales from the Defense Busi- 
ness Operations Fund during the fiscal year. This provision would 
allow the Secretary of Defense to waive this 65 percent limitation 
cap if he determines that such action is essential to the national 
security of the United States. 

The House bill contained no similar provision. 
rsuant to the de- The House recedes. 
'1. The provision 
nnification for li- SUBTITLE E-DEPOT-LEVEL ACTIVITIES 

, and intentional Competitive bidding for tactical missile maintenance (sec. 351) 
le that in provid- 

deductibles and The House bill contained a provision (sec. 341) that would re- 
I. quire the Secretary of Defense to use competitive procedures if the 

Secretary decides to consolidate tactical missile maintenance. 

would direct the The Senate amendment contained no similar provision. 

ttorney General, The Senate recedes with an amendment that would require the 
Secretary of Defense to ensure that the Systems Management Ac- 

:ency (EPA), and 
Iudget (OMB), to 

tivity and the Depot Systems Command are relocated to Rock 
Island Arsenal, Illinois, in accordance with the recommendation of 

1 of issuing regu- the Base Closure and Realignment Commission dated July 1, 1991. 

Limitations on the performance of depot-level maintenance of mate- 
s FUND rial (see. 352) 

Operations Fund The House bill contained a provision (sec. 342) that would es- 
tablish a limit of no more than 40 percent of the depot-level main- 
tenance workload by each type of equipment and materiel that 331) that would 

.t by the Depart- may be offered for contract by non-governmental personnel. The 

ns Fund (DBOF) provision would also extend the limitations on the performance of 

for separate ac- depot-level maintenance by the Army and Air Force in section 2466 

vities. The provi- 
of title 10, United States Code, to the Navy. 

The Senate amendment contained no similar provision. 
lepartment must The Senate recedes with an  amendment. 
t t  are to be mon- The conferees agree to include the Navy under the limitations 

on the performance of depot-level maintenance in section 2466 of 
1 (sec. 351) that title 10, United States Code. The conferees do not agree to establish 
~agement by the a limit of no more than 40 percent of the depot-level maintenance 
1994. workload by each type of equipment and materiel that may be of- 

fered for contract by non-governmental personnel. However, the 
conferees agree that  the Secretary of the Army shall provide for 
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of an orpanuation, unit. ahvi ty  or function of tbe De artmeat F of Dcfenae Inta or wittun tho N n t i o d  Capital Region: mu~dcd.  
That the Semtary of Defense may wruvc thb restriction on a 
c a b t b y - c n n  b u i ~ ~  by WIT ng m wn-ibng to the Comrmttees on I lfYi Ap ropn.honr of the Houea of Repm.tsentrtivw and Senate thst 
au$ u miocabon i. rq- in h e  k t  intamat of ~ h c  ~ove-ent: 
h v r d c d  mhr. Thr t  no Fun& appmpriatd or mnde available 
in Ltu. Act r U  k used for thc relocation into the National Capttal 
Region of tho Ah F o m  00ia of M d u l  Support loa t sd  at B m l  
Air F o m  8-. 

SEC. 906% Notwithstanding m y  other p m d o n  of law, each 
contmct awardd by '  the Department of D e f w  in bd year 
1993 for c o ~ t r u c t i o n  or s c ~ c a  padonned in whole or in p u t  
in a Stab which u not contiguou mth mother  Stab  m d  haa 
an unemployment mta in e x m u  of tbe e a t ~ o d  average mb of 
unem loyment M detcrm~.~~ed by the Sccratnry of Lsbor ahdl 
inclu J' e a pmnmon rcq& the contractor to employ, for thm 
purpooc of pcrformmg that portion of tho mntnct in such Sbta 
thnt i a  not mn our with mother  Strta. i n d i v i d d  who are 
maidenh of mucbyW and rho, in tb. cam of any craft or trade. 

es or would be &la ta acquire romptly the nocemuy s U :  
Erdcd %t th. -wry of ~cPenu m., r, mu, 
menb of thir ractioa in the intamst of national &v. - 

SU. 9062. The Sccrstary of D e l e w  dull errrura &at at lout  
50 p m a t  of the Joint Service Miuils &ion b in I.a at \ 
~rttcriteony b y  De t by  ha tixu41 ~ymtams In(eg~atior~ RL- i 
ment Activity and grt Syrtmm Co& m rchcddad t o .  ,, 
=locate to Rad: I s h  Armend, Illinoh. This provision ia in no . - 
way mended to 1Rea the mum of the 2.5- and &ton mck mainta \ ' . nnna miasion from Lcttetkcm A r m y  Depot to Toale Anny Depot. - 

SEC. WZA ~ o t w n h t s n c E ~  any o~hor  prnv-iion of LW. 0 1 ,  
the fun& made availrbla by thu Act to the Department of tbe  ! 

b 

Z l l l l  pj 

SMK),000, to remain avdnble until September 30, 1993, 
:.'be avulmbla only lor tha ups- of Um h a m h r e  lalrnd , 
~omrmsaion which u hamby authonzcd to deb u3cJ hfu& 31. Y 
1993. tho submiamon of t ta find rt rt. Pmuukd kt tbe Sosntay 
of the N a y  n h r l l  provide tba g m i . o o n  e u c k  -tan, and 
fadhen  la MY ba 0eceuu-y ta u u r y  out i t .  p -'yf& 

SEC. 9063. None of th. fundm appmpnrbd m lia r i d  
be uscd to pruduca mom tban tvmthud. of the liqrud m q t l l ~ b  

I '  

menu i n - h o w  at Andemen htr Forw £3- on Cuun At leut 
one-thud of A n d a m  h r  F o m  k ' r  liquid g u  roguircment. 
a h d  ba met by mqumg liquid gu from mmmerrul .ow on "J *b 

Gimn. ' B 
S~C. 9064. During th. current bal yuu. firndr approp~tbd  \ " 'Y L/ 

or o t h e r w i ~  avukblr for m y  Federal my. thm Coqpsa. the 
jud(drl b* or met of ~ o l u m ~  rruy for th. 
p y ,  allormcea, rod banefib of M c m p l o p  u d e w  by mection 
2106 of t ide 5 or ur individrul emplopd  by t h m  

Di.tna or hlumbir p-snt or U m p o v  m e - " b ' 2  
(1) u a member of a Rnsm ampanent of tbr 

f o m ,  m describad m d o n  261 of title 10, or tAa N a t i o d  ?" J 

G d  u *bed in rccMa 101of tith 32; 
(2) parfornu, for the purpow o f  pmvrd,aq .rnilih.t-y aid .'! 

t 
to enforca the law or  providing a m s t m ~ ~  to a d  authmbm 1 I 

in the protbCtion or  ~ v i n g  of life or pmpsitp or pmven~.flon 
of iqwy-  
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.>. -i t i  1700 NORTH MOORE STREET S U I T E  1425 

ARLINGTON. VA 22209 
703-696-050-1 

December 2, 1993 

The Honorable Bud Shuster 
U.S. House of Representatives 
2188 Rayburn House Office Building 
Washington, D.C. 20515 

CI 

/ 

Dear ~ o n g r e s s m ~ u s t e r :  / j b t  b - / 

JIM COURTER CHAIRMAN 

COMMISSIONERS 
C A P 1  PETER 8 BOWMAN U5N RETi 
BEVERLYS EYRON 
RESECCA G COX 
GEY H T JOHNSCN USAF RET 
-\RTHUR L E V l n  JR 
HARRYC UcPHERSON JR 
ROBERT 0 STUART JR 

Thank you for your recent correspondence regarding the Defense 
Base Closure and Realignment  omm mission's 1993 recommendations. 

AS you are aware, the  omm mission forwarded its recommendations 
to the President on July 1, 1993. The recommendations were 
approved by the President on July 2 and forwarded to Congress. 
Since a motion of disapproval was not passed in either chamber, the 
Commission's recommendations officially took the force of law on 
September 27, 1993. 

The Commission stands by its report and its recommendation 
that the Army consolidate tactical-missile maintenance at 
Letterkenny Army Depot. The Commission acknowledged during the 
deliberation hearings and in its report to the President that some 
of the missile systems are due to be retired in the next few years 
and it may not make economic sense to transfer those workloads to 
Letterkenny. In addition, the Commission found that the amount of 
work currently being performed by contractors which would 
transition to Letterkenny could not be predicted with any 
certainty. This uncertainty is fueled by recent Clinton 
Administration statements that a great share of DoD maintenance 
work should go to the private sector. 

Consequently, the one-time costs and steady state savings 
included in the Commission's report assume that maintenance of the 
Shillelagh, Land Combat Support System, Chaparral, and the AN/TSQ-  
73 would not transfer. Additionally, the Commission used a floor 
estimate of only 20 percent of the contract maintenance in 
transition to Letterkenny. The Commission recognized that a 100 
percent contract workload transition to Letterkenny was not 
realistic and wanted to develop a low cost or llbottom-linefl 
estimate for the consolidation of tactical missile maintenance. 
Further, the Commission recognized that even this worst-case 
savings estimate from the Letterkenny consolidation generated 
substantial savings to the Department of Defense. 



Bud, I hope this information is useful and helps to clarify 
the Commissionfs 1993 recommendation to the president. As you 
know, the Secretary of Defense is charged with the implementation 
of our recommendations and must initiate them as they have the full 
force of law. Please feel free to contact me if I can be of any 
further assistance. 

S '  c rely, r" 
! * 

Chairman 

ES#931028-2 
JAC: jg 


