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 Idalski, A. A.,  & Greene, D. V. (2011, January 24).  Employee versus 

independent contractor.  BNA Insights: Labor and Employment Law.  

Retrieved from http://www.bna.com. 
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 References to “section 530” are to Section 530 of the Revenue Act of 

1978. 
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 Retrieved from http://www.martindale.com/labor-employment-

law/article_Husch-Blackwell-LLP_1351352.htm. 
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 Boeskin, D. & Mort, K.  (2011, December 6).  Affordable care act may 

create hazards for employers that misclassify workers, especially those 

relying on section 530 relief.  BNA Insights: Labor and Employment Law. 

Retrieved from http://www.bna.com. 
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 Weissman, W. H.  (2009, February 28).  Section 530: its history and 

application in light of the federal definition of the employer-employee 
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 “Social Security Act” (P. L. 74-271; 8/14/35). 
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 Burnet v. Harmel, 287 U.S. 103 (1932). 
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 Ibid. p. 110. (Citations omitted). 
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 Buckstaff Bath House Co. v. McKinley, 308 U.S. 358, 363 (1939); citing, 

Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 

 
16

 La Caisse Populaire Ste. Marie v. United States, 563 F.2d 505, 509 (1
st
 

Cir. 1977); citing, Burnet v. Harmel, supra, at 110.  Accord, Old Virginia 

Brick Company v. Commissioner of Internal Revenue, 367 F.2d 276 (4
th

 Cir. 

1966); C. M. Thibodaux Co., LTD. v. United States, 915 F.2d 992 (5
th

 Cir. 

1990); Slaughter v. Commissioner of Internal Revenue, 746 F.2d 1479 (6
th

 

Cir. 1984); Scully v. United States, 840 F.2d 478 (7
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 Cir. 1988); United 

States v. Myra Foundation, 382 F.2d 107 (8
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 Cir. 1967); Kahn v. 

Immigration and Naturalization Service, 36 F.3d 1412 (9
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 Cir. 1994); 

Matcovich v. Anglim, 134 F.2d 834 (9
th

 Cir. 1943); Ordway v. United 

States, 908 F.2d 890 (11
th

 Cir. 1990); Lewis v. Reagan, 516 F.Supp. 548 

(USDC DC 1981); Goeller v. United States, 109 Fed.Cl. 534 (Fed.Clms. 

2013); Kratz & Craig Surveying, Inc. v. Commissioner of Internal Revenue, 

134 T.C. 167 (2010); Blanchard v. Blanchard, 261 Ga. 11 (1991); and, 

Albers v. Albers, 2013-Ohio-2352 (Ct.Appls. 2013). 
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section).  The point is, context is a function of hierarchical order. 
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 The Fifth Circuit’s Rowan decision is reported at 624 F.2d 701. 
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 Affordable Care Act commentators have raised the issue whether section 

530 applies to subtitle D ACA excise taxes.  See, e.g., Boeskin and Mort, 

supra. However, at least in the case of the forgoing commentators, the 

analysis fails to properly countenance Rowan’s inter-subtitle contextual 

qualification mandate.  If the Court consistently applies Rowan’s inter-

subtitle contextual qualification holding, the inescapable conclusion is 

section 530 subtitle C contextual qualification concomitantly contextually 

qualifies subtitle D ACA excise tax provisions. 
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 Federal intervention may be justified on the basis of substantive due 

process underscored by the doctrine of separated powers and ordered 

liberty.  See, e.g., Brown, R. L. (June 1991).  Separated powers and ordered 

liberty.  University of Pennsylvania Law Review, 139 U.Pa.L.Rev. 1513. 
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 The activity history for HB 1642 may be retrieved here: 

http://www.house.mo.gov/billactions.aspx?bill=HB1642&year=2014&code

=R. 
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 One case is currently pending before the Missouri Division of Economic 

Security wherein the employer has an Internal Revenue Service letter 

granting section 530 relief for the unemployment tax year ending December 

31, 2011.  The IRS recognizes the employer met the information reporting 

and consistent treatment requirements.  The IRS recognized the employer 

had a reasonable basis for treating the workers as independent contractors 

pursuant to section 530(a)(2)(A).  Compliance with that safe harbor 
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provision creates a conclusive presumption the workers are not to be treated 

as employees.  See, General Investment Corporation, infra. The Missouri 

Division of Economic Security continues to maintain a position section 530 

is inapplicable to its economic security act. 
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 A copy of the April 21, 2014 DOL can be found at: 

https://www.academia.edu/8399054/Exhibit_A-

April_21_2014_DOL_Letter_to_MODES 
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 General Investment Corporation v. United States, 823 F.2d 337 (9
th

 Cir. 

1987). 
33

 See note 23, supra. 

11

Jenkins: Why Section 530 of the Revenue Act of 1978 Applies to the States

Published by SJSU ScholarWorks, 2014



�����	����2	�
�"��
$��	���
��#
���58:E���� � � � � 58�

�

�	������	���
������%	���
����
��	��	���	2��
��	��	%�����

��
��%����
�I��
�������2�	"������
$������
�)
��
��

��2	��
����	������
��	��%	����
������
����
��!��	�����2�	!�
����

(�����	�����
������
�
����	�!����4������	��678��	���$��
��

��
��%��
��	��
���	�������	��	�������2�	�����	%����%	����"�
���

�
��	�"���������	"�����,��
22�
�������B

�
�
��������
��	�4��

�����%�������������������	��678��	�!�����	�
��)�����	�

�	���$��
��"���
��%"���������2�	"������
$���%�����	�
��

��%�
������������2���
������2
�
����2	)������
��
���'������

2�	�������#����
�������'����	���		���	�������	��?	���

�

�

�

��

����������������

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

�

12

The Contemporary Tax Journal, Vol. 4, Iss. 1 [2014], Art. 4

http://scholarworks.sjsu.edu/sjsumstjournal/vol4/iss1/4


	The Contemporary Tax Journal
	11-2014

	Why Section 530 of the Revenue Act of 1978 Applies to the States
	David Randall Jenkins
	Recommended Citation


	Why Section 530 of the Revenue Act of 1978 Applies to the States

