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Testimony of Viet Dinh
Professor, Georgetown University Law Center
Hearing: Federal Regulatory Jurisdiction
September 12, 2007

U.S. Senate Committee on the Judiciary

Mr. Chairman and Members of the Committee,

Thank you for the invitation to appear before you today on the issue of regulatory poeempt
The question of preemption in our constitutional structure is an important but often
misunderstood concept with significant consequences to ordinary Americans tigvgrowth
of federal legislation and regulation into virtually all aspects of human eoadkeaginning in the
second half of the last century, it is understandable that some policymakers ssemulgudges
would look to curb the effect of such federal activity by revamping preemptionrekotci
circumscribe the preemptive effect of federal law and regulations. | thmkffort, although
very well-intended, is a mistake.

The Supremacy Clause, Article VI, cl. 2, of the Constitution provides that "thie afthe
United States * * * shall be the supreme Law of the Land." The practical efftus
declaration is that federal law displaces conflicting state laws ordodisances. Although this
clause makes clear that federal enactments trump (or "preempfittoogitate law, the
Supremacy Clause itself does not authorize Congress, or federal agencids rigolagions, to
preempt state statutes. Instead, the Supremacy Clause simply provideseaothaw rule that
favors federal law over state law in the event of a conflict.

Thus, to the extent that there are constitutional policy questions raised ta} fedemption of
state law, the Framers have answered them in favor of the federal govemoiegh tinclusion
of the Supremacy Clause. Solicitude for the regulatory province and sovereigyapvemof
the states-a sentiment that | share-must find constitutional expresewhels, apart from a
disdain for or presumption against preemption.

The inquiry into the circumstances under which federal law will displatelat& is no more
and no less than an exploration into the division of state and federal legislativetgulinari
constitutional structure in this regard is straightforward: Article kice® enumerates the
powers of Congress; Article I, section 9 limits the powers of CongressteAlr section 10
limits the powers of the states; and the Tenth Amendment reserves to ththstégslative
powers not delegated to Congress or prohibited to the states. Importantly, cladsaeoV|



provides that congressional enactments consistent with the Constitutibrpéstiee supreme
Law of the Land." Although the Supremacy Clause makes clear that congress@actatents
have an extraordinary displacing effect on state law, the clause itsgelhdbauthorize Congress
to preempt state laws. If the clause were an affirmative grant of authiowtyuld likely reside

in the metropolis of congressional power, Article I, section 8, rather than in the saburbs
Article VI.

The history of the Constitutional Convention supports this reading. The Virginiarieladed
among its proposed congressional powers the broad authority "to negative alatsed by the
several States, contravening in the opinion of the National Legislatureitiesast the Union."
The alternative New Jersey (or Small State) Plan, on the other hand, did not sudhde
authority among the powers of Congress, but rather separately proposed languagegime
current Supremacy Clause. When the competing proposals were debated by the @gnventi
James Madison, as he had done throughout the debates, warned against the "propensity of the
States to pursue their particular interests in opposition to the generaltiraeceadvocated "the
negative on the laws of the States as essential to the efficacy & setuhieéyGenl. Govt."
Governor Robert Morris of Pennsylvania opposed the congressional power to negetilaavsta
with the telling explanation that "[a] law that ought to be negatived will besgbd an the
Judiciary department and if that security should fail; may be repealed joadlaaw." The
Virginia Plan's proposal for a legislative power to negative state lawsl@faated by a vote of 3
to 7. The Convention then adopted a revised version of the New Jersey proposal which was
almost identical to the current Supremacy Clause. Consistent with the New Pé&an's

structure and Morris' explanation, the adopted text does not mention any a¥eranattiority of
Congress, but simply sets forth the hierarchy between federal and state law

The power to preempt state law, therefore, must be found elsewhere in the Congstitast
logically in the affirmative grants of power to Congress under Article ticse8. For example,
should Congress legislate pursuant to its powers under the Commerce Clausé aodneisde
a provision expressly preempting certain state laws, the authority for tmegbi@e provision
must come from the Commerce Clause alone or perhaps from the Commerce @lassmes
help from the Necessary and Proper Clause. The Supremacy Clause then eaakbatdhe
preemption provision trumps state laws that conflict with it.

Accordingly, to the extent that there are questions of constitutional policy imptiea - "the
Danger . . . that the national, would swallow up the State Legislatures,” aitceththe framers
answered them with the specific enumerations and limitations of federddiiegipower in
Article | and inclusion of the Supremacy Clause in Article VI. To find in ttriscture some
additional substantive reason to disfavor federal preemption of state lawng seme, risks
rewriting the balance envisioned by the Framers - a balance thatsiresanding, James
Madison and others thought should have been weighted even more in favor of Congress.



In sum, the Constitution's text, structure, and history provide no support for a presumption
against preemption. Indeed, the constitutional provision most frequently invoked in preemption
analysis, the Supremacy Clause, evinces, if anything, a presumption favoangppos.

Finding a presumption against preemption in the Supremacy Clause is rathecdikegl in the
Eleventh Amendment a presumption favoring federal jurisdiction over suits agtates.

The lack of support for a presumption against preemption is equally apparent in thé @ontex
regulatory preemption. It is of no moment that the federal enactment displatatast is one
promulgated by a federal agency through regulations rather than a stptotesjon enacted by
Congress. Consistent with traditional administrative law principles, vaidimulgated
regulations authorized by the agency's organic statute have the force aflltws also trump
state law by operation of the Supremacy Clause, because "[t]lhe phraseflthe United
States' encompasses both federal statutes themselves and feudaitibres that are properly
adopted in accordance with statutory authorization. Indeed, federal ager@eseara great
degree of latitude to pre-empt state laws to the extent it is believed thatsonhsanecessary
to achieve its purposes, even absent express authorization from Congresselifpfve-
regulation's force does not depend on express congressional authorization to siafddeg ...

The absence of any firm constitutional basis for the presumption againsippiceedeprives
any attempts to limit regulatory preemption of any claim of superiayfeathe Framers.
Congress, nonetheless, could prefer as a policy matter to preserve stateelawmglest way for
Congress to do so is to recognize the limits on its enumerated powers and ddeljisddte.
When Congress does legislate, it can preserve state law by including ars sapregs
provision. Finally, Congress can enact background rules to govern how it will prettepiaw
in the future. This third category would require future Congresses to preempt bxpticivt at
all.

Although Congress has the power to enact such legislation, | question the wisdom of such a
background rule based on its effects on the concurrent operation of state and dgdétdny
authority. 1 do not address here the possible challenges to such legislation basedsion iinto
the judicial function in interpreting statutes or on infringement of the prevegattifuture
Congresses. | have no quarrel with an enactment aimed at forcing the & &eatich to
consider the implications of displacing state law-anything that forcesdleeal government to
stop and think whether it is the proper forum to address a problem ultimately should produce
better policy. However, it bears noting that regulatory agencies aaglairequired to do so,
under Executive Order 12612, first issued by President Reagan in 1987 and reaffirme/ by e
successive chief executive.

Any Congressional action that would limit preemption to only those cases @begeess



explicitly states that preemption is intended or where there is a directctbefiveen state and
federal law would work a sweeping legislative repeal of the doctrine ofedhpieemption. It
would compel Congress to preempt in express terms not only state laws, but also local
ordinances. One will search the Constitution in vain for any solicitude for tistakbge
province of a city council.

Such legislation would upend constitutional supremacy and create a presumption in favor of
overlapping regulation by multiple jurisdictions. It would favor regulation bgnéléss number
of governments at three or four different levels - one Congress, 50 staf@legs numerous
county boards, and countless city councils. Nothing in our constitutional structure paowdes
support for such a presumption. Indeed, many of the enumerated powers expressiytgrant
Congress - from the power "to borrow money on the credit of the United States," tovédre po
"to establish an uniform rule of naturalization, and uniform laws on the subject of bardguptc
throughout the United States," to the power "to declare war" - were meanttdimsve. The
Framers identified the areas in which overlapping state regulationsocpeabdems or potential
for havoc. They then gave Congress limited, enumerated powers to legislate iardasand
avoided the problem of conflicting regulation by thirteen separate sovereignsthsom
perspective, it is actually more difficult to justify non-preemptive felddegislation than federal
legislation that occupies the regulatory field. If there is no need to providecanurféderal rule,
it should be harder - not easier - to justify the need for any federal rule at all

The requirement that Congress must preempt explicitly or not at all cesaseklitional
practical problem: Congress cannot possibly foresee all of the potentiittsahiat may
materialize when it first enacts a statute. In Cipollone v. Liggett Group 50&.US. 504
(1992), the Court concluded that Congress' explicit preemption of certain laws edidence
intent not to preempt other laws, a holding much less dramatic than the Act'smetitieat
Congress always be explicit about preemption. Nonetheless, it was too muchider Scalia,
who predicted that such a rule of construction would work havoc: "The statute thahgtysg
about pre-emption must say everything; and it must do so with great exactitualg aastaguity
concerning its scope will be read in favor of preserving state power. I§ttude the law,
surely only the most sporting of Congresses will dare say anything abouippiceen
Cipollone, 505 US. at 548 (Scalia, J., concurring in part, dissenting in part).

To establish a presumption against preemption in the regulatory field would be to reomove f
Congress the option of not saying anything about the topic. It forces everye€stmbe
sporting, to anticipate and address with clarity every potential coiféictbuld arise. That task
will prove impossible. Even if Congress could somehow divine the myriad ways thatstatant
and local regulations may frustrate a federal regulatory regisiegly cannot predict
developments in state common law or anticipate the future legislative agdrskates and
localities. Whether Congress would react by preempting more or less tharangceagsyone's



guess. However, | rather doubt that such an enactment will lead to more intddgjslation or
better consideration of the proper balance between state sovereignty aabif¢eiests.

Federal agencies exist to coordinate areas of national public concern. Totaléolaws to

preempt or even coexist with certain areas of federal regulation umésrthie very existence of
these agencies and Congress's objectives in delegating specific authitr#yagencies. These
agencies have expertise in regulatory areas and are attune to the nationaliokhese areas,
allowing them to balance national needs and public concerns with the need for innovation and
public protection in a realistic manner.

Courts and juries applying state law in ex post situations are not in a vantage pdatjuataly
take into account the nation's needs or the far-reaching effects of their detgn@mslawsuits
under state law are brought - indeed, encouraged by other such successfid lawsuitarea of
regulation that has previously been regulated by an executive agency, tlcatiompls that the
plaintiff is in a better position to assess the safety determinations ma&a@days in federal
agencies. Few would argue that this is the case.

Federal agencies are uniquely positioned to promulgate rules with widptsg/eational
effects precisely because regulation in these areas on the statedgustgatively impact that
field. When a state regulates, it does so with its own citizens, circumstamt@sracular needs
in mind. Although Madisonian republicanism aims to utilize states as "experimenta
laboratories," in some areas of governmental concern namely, those arbeaifederal
agencies exist - regulation at the state level will be done without adeqficateation and
feedback on the overall efficacy and effects of a governmental program.

Such state regulation in these spheres may be inefficient in other waysn@tgatespend time
and money formulating and enforcing rules and regulations which are duplicative. Thwaeaw
regulated will also feel the effects of duplicative, confusing or conflidtate regulations. For
example, regulation at the state level for national (or international) coaspatti result in a
single company being subject to many different or even conflicting lasva.rAsult, a company
will expend time and money researching and ensuring compliance wittwtheflaarious
jurisdictions-time and money that could be spent on research and developmemblynetie
added costs of compliance will be passed down to the consumer - the American puigkcn€o
about liability and confusion over jurisdictional differences may deter coegpfnoim engaging
in the development of new innovations. This confusion will also result merely from ajlowin
state regulations to coexist alongside federal regulations.

Regulation at the federal level also helps prevent nationwide marketgafameexample, the
federal government is in a better position to constrain monopoly pricing and toyremed
"externality problems" that result when costs do not fall on those makingotsciStates will



be placed in a position where they may be able to "free ride" off the inveswheititer states.
Because costs will spill over to other jurisdictions, the actual effectgalf legulations will not

fully be accounted for when decisions are made. The same is true at the orathevel.

Regulations created in the United States - particularly in areas sucB.asapital markets -

affect both the national and international growth of the country, and thus its position in the globa
arena. The national government, the repository of diplomatic and foreign pffaiess, is better
situated to deal with such considerations.

Independent federal agencies in particular are able to capably perforjolisdietter than state
regulators because they are also more insulated: agencies suchteS tred3-ederal Reserve
are subject to terms of office that do not fully correspond to presidential elecimbaseaable to
issue rules without review by the White House. Furthermore, all federal aggmomulgate
rules according to the Administrative Procedure Act. This requires that, laef@gency issues
a rule, the proposed rule be subject to "notice and comment" procedures. This islantexcel
opportunity for interested parties to object to the proposed rule's preemption cd\statethe
issue. If sufficient opposition is voiced, the rule will not be issued. This is a sagrtittheck on
the power of the federal government to preempt state law.

Executive Order 12162 also provides a valuable check on federal regulatory acti@rd€&he
ensures that executive departments taking federal action that would &mpibltbymaking
discretion of the states only act when it is necessary. Such action alsoaquagrdg when
constitutional authority for the action is clear and certain, and the natwinetlyas necessitated
by the presence of a problem of national scope. This Executive Order gusithatdederal
agencies will only take action when the aforementioned advantages affordeidiaf fe
regulation outweigh the problems presented by state regulation. Furthery fegatations that
would preempt state law or directly regulate the states in ways thétiatesith traditional state
functions, executive agencies would be required to submit the regulation to Cdagress
approval. Because there are certain areas in which federal govermtmmmisamore desirable
than decentralized state regulation, one might be concerned about federal goveraatien.
However, notice and comment periods (as well as direct petitioning of Concmads® used by
states to voice concerns regarding lack of effective federal enforcement.

| respect the principles that preserve and protect the delicateustro€t'Our Federalism”
against the aggrandizing propensities of the national government. Well-mecmitey s and
legislators have lamented the fact that expansive congressional power uider Asection 8
coupled with the displacing effect of preemption means that the Framergdietret Federal
Government would swallow up the State Legislatures has been realized in tha negdéatory
state. The solution, it is advocated, comes in the form of a judicial presumption against
preemption or a pre-imposed requirement by Congress of a clear statemeenhgtpon in
order to counterbalance the awesome effect of the Supremacy Clausesitceee that these



proposed solutions are supported by neither constitutional theory nor sound legislatixe pol

Redefining the proper balance of state and federal legislative powers isabetimplished
directly, through an insistence on the limits of Congress' enumerated powers cialied A
rather than circuitously and ineffectually through tinkering with the Supre@Bwse. When
Congress refrains from exercising its power under, say, the Commerce &duseattendant
authority to preempt state law, it properly recognizes the competencynksgytiand authority
of states to regulate matters within their legislative jurisdictionh@isame time, the federal
government remains free to regulate, and displace state law if necassadgrito protect
national interests in areas within its legislative responsibility, as erated in the Constitution.
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