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Separatism and Ethnic Nationalism in the Aloha State by Kenneth R. Conklin, 
Ph.D. http://tinyurl.com/2f7p8b.

The brutality at Waikele mall is a flashing red light. Over 1 million American citi-
zens in Hawaii are under siege by what can fairly be called an evil empire dedicated 
to Native Hawaiian Supremacy. 

Red shirted protesters march often and anti-American signs are regularly posted 
along King Street on the Grounds of Iolani Palace. Our Governor wears the red pro-
test shirts and tells them she supports their cause. Last August at a statehood day 
celebration at Iolani Palace, thugs with bull horns in the faces of the high school 
band members there to play patriotic music, drove them away. 

Passage of the Akaka bill would encourage the Hawaiian Supremacists. Even if 
the bill is declared unconstitutional after a year or two or more of litigation, it may 
well be too late to put the Aloha State back together again. 

A firm rejection of the Akaka bill by this Committee would reassure the people 
of Hawaii that racial supremacy and separatism are not acceptable. That, in the 
eyes of government, there is only one race here. It is American. 

Mahalo.

Senator AKAKA. Thank you, Mr. Burgess. 
At this time, I would like to ask for the testimony of Viet Dinh. 
Before you begin, I am going to ask Senator Inouye to take the 

Chair for a few minutes. Thank you. 
Senator INOUYE. [Presiding.] Professor Dinh? 

STATEMENT OF VIET D. DINH, PROFESSOR OF LAW,
GEORGETOWN UNIVERSITY LAW CENTER AND BANCROFT 
ASSOCIATES, PLLC 
Mr. DINH. Thank you very much, Mr. Chairman and members of 

the Committee. Thank you for the opportunity, indeed the honor 
and privilege, to be here today. 

I would note that, as the Chairman has noted earlier, Neil 
Katyal, Chris Bartolomucci and I prepared a formal legal opinion 
on the question before us today, and submitted it to the State of 
Hawaii and the Office of Hawaiian Affairs earlier this year. Our 
joint opinion forms much of the basis for my testimony here today. 

Like the Native American tribes that once covered the conti-
nental United States, Native Hawaiians were a sovereign people 
for hundreds of years, until a U.S. military-aided uprising over-
threw the Hawaiian monarchy in 1893, and a subsequent govern-
ment acceded to U.S. annexation. 

A century later, as so many members of this Committee have 
noted, in 1993 Congress formally apologized to the Hawaiian peo-
ple for U.S. involvement in this regime change. 

S. 310, the Native Hawaiian Government Reorganization Act of 
2007, would establish a commission to certify a roll of Native Ha-
waiians willing to participate in the reorganization of the Native 
Hawaiian Government Entity. Those Native Hawaiians would set 
up an interim governing council which in turn would hold elections 
and referenda among Native Hawaiians to draw up the governing 
documents and elect officers for their native government. That enti-
ty, eventually, would be recognized by the United States as a do-
mestic dependent sovereign government, similar to the government 
of an Indian tribe. 

Mr. Chairman, based on the constitutional text and judicial 
precedent that we have studied, I firmly believe that the Supreme 
Court would uphold the Congressional authority under the Con-
stitution to enact S. 310 and recognize a Native Hawaiian govern-
ment entity as a dependent sovereign government within the 
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United States. In other words, to treat Native Hawaiians just as 
Congress treats continental natives and Alaska Natives. 

First, there is little question that Congress has the power to rec-
ognize and to restore the sovereignty of Native American tribes. 
The Supreme Court has acknowledged Congress’ ‘‘plenary and ex-
clusive power,’’ power that is inherent in the Constitution and ex-
plicit in the Indian Commerce Clause and the Treaty Clause of our 
Constitution. More importantly, Congress has used that power to 
restore the relationship with tribal governments that were pre-
viously terminated by the United States. 

For example, in 1954, Congress terminated by legislation the Me-
nominee Tribe in Wisconsin. Two decades later, in 1973, Congress 
reversed course and enacted a restoration in the Menominee Res-
toration Act, restoring the Federal relationship with the tribe and 
assisting in its reorganization. This is the process that the court 
cited with approval in the United States v. Lara case that General 
Bennett has cited earlier. The bill before Congress is patterned 
after the Menominee Restoration Act and would do for Native Ha-
waiians exactly that which Congress did for the Menominees in 
1973. 

Second, Congress has the power to treat Native Hawaiians just 
as it treats other Native Americans. This is because Congress’ deci-
sion to treat a group of people as a native group and to use its 
broad Indian affairs powers to pass legislation regarding that 
group, is a political decision, one the courts are not likely to second 
guess. Indeed, the Supreme Court has said that so long as 
Congress’s decision is not ‘‘arbitrary,’’ the courts have no further 
say in the matter. 

S. 310 passes that test. Congress has long considered, for exam-
ple, Alaska Natives to be Native Americans and recognized Native 
Alaskan governing bodies even though Alaska Natives differ from 
Native Americans in the continent historically and culturally. The 
Supreme Court has not questioned Congress’s power to so treat the 
Alaska Natives. If Congress may treat Alaska Natives as an de-
pendent sovereign people, it follows that Congress may do the same 
for Native Hawaiians. 

It seems to me that the principal constitutional objection to S. 
310, that it impermissibly classifies on the basis of race, fails fun-
damentally to recognize that congressional legislation dealing with 
indigenous groups is a political, not racial, decision, and therefore 
is neither discriminatory nor unconstitutional. Rice v. Cayetano, of 
course, specifically declined to address whether ‘‘Native Hawaiians 
have a status like that of Indians in organized tribes,’’ and ‘‘wheth-
er Congress may treat the Native Hawaiians as it does the Indian 
tribes.’’

On those specific questions, these questions that Congress must 
grapple with in enacting S. 310, the court has spoken clearly in 
other contexts. For example, in United States v. Antelope, 430, U.S. 
645, a case decided in 1977, and I quote here at length: ‘‘The deci-
sions of this court leave no doubt that Federal legislation with re-
spect to Indian tribes, although relating to Indians as such, is not 
based upon impermissible racial classifications. Quite the contrary, 
classifications expressly singling out Indian tribes as subjects of 
legislation are expressly provided for in the Constitution and sup-
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ported by the ensuing history of the Federal Government’s rela-
tions with Indians.’’

Mr. Katsas has pointed to Justices Breyer and Souter’s concur-
ring opinion, casting doubt as to whether or not the class of people 
at issue in Rice v. Cayetano would legitimately constitute under our 
Constitution an Indian tribe. General Bennett has pointed out one 
way to distinguish that analysis, given the fact that the Act here 
only establishes the process and the membership of the tribe is ul-
timately to be determined by the Native Hawaiians themselves. 

However, I would like to point out further that at issue in Rice 
v. Cayetano is a completely different class of people, and the spe-
cific quote that Mr. Katsas and others have pointed to as casting 
doubt on that broad class of people as not legitimately constituting 
a tribe, differs significantly from the definition of Native Hawaiians 
under Section 310 of this legislation. 

For example, and here allow me again to read the class that Jus-
tice Breyer and Justice Souter objected to: ‘‘But the statute does 
not limit the electorate to Native Hawaiians. Rather, it adds to ap-
proximately 80,000 Hawaiians, about 130,000 additional Hawai-
ians, defined as including anyone with one ancestor who lived in 
Hawaii prior to 1778, thereby including individuals who are less 
than 1/50th original Hawaiian, assuming nine generations since 
1778 and the present. 

That was the class of people that Justice Breyer and Justice 
Souter expressed doubt that could constitute an Indian tribe. If you 
read carefully Section 310 of the legislation at issue, S. 310 defines 
the class of Native Hawaiians as those persons who are lineally de-
scendant from Native Hawaiians in existence at the time of 1873. 
So it is a much more significantly limited class and one that traces 
direct legal descendants from the Native Hawaiian tribes directly. 

So I think that on its own facts, Justice Breyer’s and Justice 
Souter’s concurrence and objections thereto would not apply. Given 
these facts, one does not know how they would vote in this regard. 

One other point that has been made that I want to address here 
very briefly is the continuity aspects of Federal recognition of sov-
ereignty. Aside from the legal point, which I will address in a mo-
ment, it strikes me as supreme and somewhat tragic irony that the 
actions of the United States military, and by extrapolation the 
United States Government, in dispossessing a person of their sov-
ereignty and culture and self-determination, would then become 
the basis to deprive the United States Government of the authority 
to restore that sovereignty and self-determination. 

The D.C. Circuit has a quite famous doctrine called the Chutzpa 
doctrine, that is, you kill your father and mother and beg leniency 
for being an orphan. It seems to me that it is a tragic irony that 
the argument that there has not been a continuous self-rep-
resenting people and sovereignty, when we have dispossessed by 
our own action those very characteristics, is now being used in 
order to argue that Congress does not have the authority to restore 
them. 

Aside from that, as a legal matter, it is of very little purchase. 
I have already recounted the history of the Menominees and the 
courts have upheld that restoration power in Congress. More im-
portantly in a case called United States v. John, the court faced 
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this question precisely with respect to the Choctaw Indians origi-
nally of Mississippi. After the Congress failed to recognize them, 
the Choctaw Indians dispersed throughout the United States and 
only remnants are in Mississippi. The United States Supreme 
Court says clearly that that dispersal does not deprive Congress of 
the ability to treat the Choctaw as sovereign within Mississippi 
and to define their status as Indian Country. 

I think this question without doubt has been decided and there-
fore is of little constitutional moment. 

Mr. Chairman, members of this Committee and this body will 
undoubtedly debate whether, as a policy matter, Congress should 
recognize Native Hawaiians as a dependent sovereignty and facili-
tate the reorganization of their government. This is a legitimate 
and important debate, one in which there are many views, but I 
think the Constitution already answers the legal question. Con-
gress has the power to help restore and recognize Native Hawaiian 
sovereignty. 

Thank you very much. 
[The prepared statement of Mr. Dinh follows:]
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PREPARED STATEMENT OF VIET D. DINH, PROFESSOR OF LAW, GEORGETOWN 
UNIVERSITY LAW CENTER AND BANCROFT ASSOCIATES, PLLC
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Senator INOUYE. I thank you very much, sir. 
I have just one question, Mr. Burgess. In your written statement, 

you indicated that this violates Article I, Section 9 of the Constitu-
tion. Is that correct? 

Mr. BURGESS. That is the anti-nobility clause of the Constitution. 
Yes, that is correct. 

Senator INOUYE. Does that also suggest that the Statehood Act 
was a violation of that clause? 

Mr. BURGESS. The Statehood Act, Senator Inouye, in Section 4, 
required the new State of Hawaii as a condition of statehood to 
adopt the Hawaiian Homes Commission Act. That, I believe, is un-
constitutional. That is the subject of litigation which is now pend-
ing. 

Senator INOUYE. Thank you. 
Mr. BURGESS. May I add, Senator, that in the lawsuit in which 

we challenged the constitutionality of the Hawaiian Homes Com-
mission Act, we do not seek to dispossess Native Hawaiians who 
have homesteads. We ask that the court permit the negotiation be-
tween the State and the homesteaders, so that they can become 
homeowners, fee simple homeowners of their property, and then 
terminate the Hawaiians Homes Commission, and Native Hawai-
ians could be treated just like everyone else, have the same joys 
and the same responsibilities of home ownership. 

Senator INOUYE. Thank you. 
Professor Dinh, does this bill, S. 321, suggest that Native Hawai-

ians are not citizens of the United States? 
Mr. DINH. No, sir, it does not. Indeed, as you cited to Article I, 

Section 9, I had to pull out my Constitution and read it because 
our research has shown that no court, not the Supreme Court or 
any other courts in the United States, have ever held anything un-
constitutional under this provision. Let me read that provision. It 
says, ‘‘No title of nobility shall be granted by the United States.’’ 
On its face, this law does no such thing, and that is I think why 
this clause has never been relied upon by any court in order to 
strike down any legislation because the United States simply does 
not engage in the process of making lords or knights or prince po-
tentates. Nothing in this bill offends or upsets that tradition. 
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Senator INOUYE. Does this bill suggest that upon its passage, Na-
tive Hawaiians would not be subjected to the laws of the United 
States? 

Mr. DINH. No, sir, it does not. 
Senator INOUYE. They would be subject to pay taxes, obey the 

laws, to the draft, et cetera? 
Mr. DINH. Yes, sir. 
Senator INOUYE. Do you believe that this is a race-based bill? 
Mr. DINH. No, sir, I do not, for the exact reason that the Su-

preme Court has never considered legislation dealing with Indian 
affairs to be race-based bills. Sure, it does single out a class, that 
is, the tribe itself, but that in and of itself is a power that is ex-
pressly granted in the Constitution under the Indian Commerce 
Clause and the Treaty Clause. The courts have very clearly and 
consistently characterized this as a political decision, not a race-
based classification. 

Senator INOUYE. Do Native American Indians lose their citizen-
ship when they leave their reservation? 

Mr. DINH. Absolutely not, Mr. Chairman. 
Senator INOUYE. And you have absolutely no question as to the 

constitutional authority on the part of Congress to enact this bill? 
Mr. DINH. We are very confident in our constitutional analysis, 

based upon the constitutional text and the precedents we have 
studied. Like General Bennett, I am not so confident as to say that 
we are 100 percent confident of anything that the nine members 
of the Supreme Court do, but we are very confident, based upon 
the Constitution and the precedents up to this point that Congress 
has ample authority to enact this legislation. 

Senator INOUYE. Under the Constitution, if this bill is enacted, 
it could also be repealed? 

Mr. DINH. Absolutely, sir. One of the aspects of this bill is that 
it does give those who challenge it and think it to be unconstitu-
tional an immediate basis for standing in order to challenge it in 
Federal court. For example, the Department of Interior and the 
commission it sets up would have to create a roll of Native Hawai-
ians eligible to vote for the interim governing council. Anybody who 
applied and is excluded from the roll based upon noncompliance 
with statutory criteria has immediate standing to challenge that 
decision. So in that way, this constitutional question will be very 
quickly and favorably resolved in favor of congressional authority. 

Senator INOUYE. Does this bill upon its passage create a separate 
entity? 

Mr. DINH. It does not create a separate entity of Native Hawai-
ian sovereignty. It creates a commission in order to facilitate the 
process of drafting the organic document. That is a question that 
is very important to note because it does not empower the Depart-
ment of Interior or the State of Hawaii or any other government 
agency to conduct the polling and the election necessary in order 
to reconstitute the Native Hawaiian Governing Entity. All that it 
does is that it reestablishes the sovereign status of the Native Ha-
waiians and puts in place a process through which Native Hawai-
ians who fit the criteria as specified in Section 310 to start the 
process of self-governance. 
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This, as I noted before, is precisely the process that Congress em-
ployed in the 1973 Menominee Restoration Act, which has been 
cited with approval by the United States Supreme Court. 

Senator INOUYE. And in this process, the government of the 
United States and the government of the State of Hawaii would be 
involved? 

Mr. DINH. They would be as part of the three way negotiation 
process that Mr. Chairman and members of the Committee have 
noted. Obviously, nobody is going to pre-judge the results of the ne-
gotiation process. 

Senator INOUYE. Do you believe realistically that we would per-
mit separatism? 

Mr. DINH. It would be not only contrary to everything that we 
believe in as Americans, but I think it would be contrary to every-
thing that all of Native Hawaiians believe as Americans and as Na-
tive Hawaiians. 

Senator INOUYE. I thank you very much, sir. 
Senator AKAKA. [Presiding]. Thank you very much, Senator 

Inouye. 
Mr. Burgess, the language in the bill is the result of successful 

negotiations between representatives from the Department of Jus-
tice and the Administration, the Office of Management and Budget, 
the Hawaii State Attorney General, and the Hawaii congressional 
delegation. 

In your testimony, you mention about the certification commis-
sion. This language was modified as introduced and replaced at the 
urging of the Department of Justice. Are you saying that the De-
partment of Justice would approve language that would violate the 
Constitution? 

Mr. BURGESS. Senator Akaka, I understand the Department of 
Justice’s position pretty much as it was expressed by the Attorney 
General here today, and as it was expressed in June of last year 
by the Administration through William Moschella of the Depart-
ment of Justice, and that is that they strongly oppose the Akaka 
bill, and that they have not signed off on the provisions of the 
Akaka bill. 

I personally, my analysis does not indicate that the questions, 
not only the constitutional questions, but the possibility, for exam-
ple, of gaming. I don’t think the bill puts those questions to rest. 
I might say that as to the question of whether this bill could lead 
eventually to secession, it is my understanding that you, Senator 
Akaka, actually acknowledged that that is a possible outcome of 
this bill, and that you would leave it to your grandchildren. 

There are many people in Hawaii, I agree with Bill Meheula, 
that it is probably a minority, and I hope so, but they have ex-
pressed a desire for independence. I have heard Haunani-Kay 
Trask, a tenured professor at the University of Hawaii, say that, 
‘‘God, I would love to see secession; I hate the United States of 
America.’’ And there is an active and vocal group of Native Hawai-
ians who want independence. As I understand it, the proponents of 
the bill have gone out of their way to assure those people that this 
Akaka bill is just the first step, and it does not rule out eventual 
secession from the United States. That is what concerns me. 
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Senator AKAKA. Is General Bennett here? May I ask you, Gen-
eral Bennett, the same question that I asked Mr. Burgess? 

Mr. BENNETT. There is no possibility that this bill could lead to 
secession or anything like that. The Constitution of the United 
States does not provide for secession. There is no nullification proc-
ess or provisions of the Constitution. The negotiators would not 
have the ability to negotiate anything like that. The bill simply 
provides and makes clear in its provisions that since the recogni-
tion afforded the Native Hawaiian Governing Entity is of the pre-
cise type and nature afforded the American Indian tribes, that the 
type of limited dependent self-government is limited to that af-
forded to those Native American tribes. 

Senator AKAKA. Thank you. Thank you very much. 
Professor Dinh, does Congress have the power to treat Native 

Hawaiians just as it treats Native Americans? 
Mr. DINH. Absolutely, sir. 
Senator AKAKA. What is your view as a former head of legal 

counsel in the Department of Justice, and constitutional law pro-
fessor, is there any Federal law that imposes criteria preventing 
groups seeking Federal recognition from acquiring such recognition 
because of the form of government that indigenous people had? 

Mr. DINH. No, sir, and that is for a very obvious reason, because 
prior to the enactment of our Constitution, the Native Americans 
who inhabited our land had various types of government, be it a 
monarchy in Hawaii to a smaller form of chief-based monarchy, if 
you will, of hereditary chieftains in the United States. Notwith-
standing those differences in governmental structures, obviously 
they have become the dependent sovereign entities within the 
United States and Congress has the power under the Treaty 
Clause and the Indian Commerce Clause to establish full relations. 

Senator AKAKA. There was mention of the Lara case here. In 
your written testimony, you mention that the Lara case relates to 
Congress’s authority to deal with Indian tribes. How does this case 
relate to Native Hawaiians, in your opinion? 

Mr. DINH. In a number of ways, Mr. Chairman. Of course, the 
exact question of the Lara case, whether or not there is double 
jeopardy from a Federal prosecution after a tribal prosecution, is 
not at issue before this Committee. But as part of its analysis of 
that ultimate question of double jeopardy, the court has to go 
through a number of steps that are of quite significant relevance. 

First, as General Bennett has pointed out, and I repeat it, the 
court recognized the traditional and unbroken line of cases estab-
lishing the whole plenary and exclusive authority of the Congress 
to deal with Indian Affairs. Secondly, it recognizes the unbroken 
line of cases that says absent arbitrary determinations, courts will 
not likely second guess the political determinations of Congress as 
to what constitutes an Indian tribe. 

More significantly, it cited with approval the Menominee restora-
tion process, a termination and restoration process in 1954 and 
1973, upon which this bill is patterned after. Incidentally, while it 
cited with approval that process as evidence of Congress’s power to 
terminate and restore Indian sovereignty, it cited to the Native Ha-
waiian example with respect to the Hawaiian Homes Act and the 
Admissions Act. 
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