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Mr. CHABOT. Mr. Rosenkranz, or Professor Rosenkranz, you are 
recognized for 5 minutes. 

TESTIMONY OF NICHOLAS Q. ROSENKRANZ, PROFESSOR, 
GEORGETOWN UNIVERSITY LAW CENTER 

Mr. ROSENKRANZ. I thank you, and I thank the Committee for 
the opportunity to express my views on this important topic. 

I largely agree with what has been said so far, so I will limit my-
self to three brief comments: 

First, I will discuss the separation of powers implications of di-
recting a resolution regarding constitutional interpretation to the 
judiciary. 

Second, I hope to show that the reliance on current foreign law 
undermines the bedrock principle of democratic self-governance. 

Third, I will explore whether the Congress should also take up 
the same issue in the context of statutory interpretation. 

The first point I wish to make is that House Resolution 97 is con-
sistent with separation of powers. At a prior hearing before this 
Committee, my colleague, Professor Vicki Jackson, suggested that 
legislative directions to the courts on how to interpret the Constitu-
tion raise serious separation of powers questions. She may well be 
right. 

But the key point today is that House Resolution 97 does not 
give directions to the courts. It does not purport to bind them. It 
simply expresses the sense of the House on this question. Because 
the resolution does not bind the judiciary, it cannot be objected to 
on separation of powers grounds. Indeed it should be applauded on 
these grounds. It is entirely proper for Congress to inform the 
courts of its views on constitutional interpretation. It is particu-
larly appropriate when the method under discussion has such dra-
matic implications. 

Which brings me to my second point. The current predilection for 
using contemporary foreign law to interpret the U.S. Constitution 
necessarily entails a rejection of the quest for original meaning. 
Simply put, those who would cite contemporary foreign law nec-
essarily embrace the notion of an evolving Constitution. 

The notion of the Court updating the Constitution to reflect its 
own evolving view of good government is troubling enough, but the 
notion that this evolution may be brought about by changes in for-
eign law raises fundamental issues of democratic self-governance. 
This, I think, puts the finest point on what is really at stake here. 
When the Supreme Court declares that the Constitution evolves, 
and declares further that foreign law affects its evolution, it is de-
claring nothing less than the power of foreign governments to 
change the meaning of the United States Constitution. 

Moreover, it might take only a single foreign country to tip the 
scales and create a consensus in the eyes of the courts. And there 
is no reason why a foreign country could not do this self-con-
sciously. Indeed, France has expressly announced that one of its 
priorities is the abolition of capital punishment in the United 
States. Yet surely it would come as a shock to the American people 
to imagine the French Parliament deciding whether to abolish the 
death penalty not just in France, but also in America. 
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After all, foreign control over American law was a primary griev-
ance of the Declaration of Independence. King George III had 
‘‘subject[ed] us to a jurisdiction foreign to our constitution.’’ This is 
exactly what is at stake here: foreign government control over the 
meaning of our Constitution. Any such control is inconsistent with 
basic principles of democratic self-governance, reflected both in the 
Declaration of Independence and in the Constitution itself. 

The third point I wish to make is that while the resolution is 
limited to interpretation of the Constitution, courts often rely on 
foreign and international law in the interpretation of other federal 
law as well. Now, Professor Dinh has explained how foreign judg-
ments may be relevant to the interpretation of treaties. A different 
question is whether international law may be relevant to the inter-
pretation of Federal statutes. 

Under current doctrine, courts regularly bend over backwards to 
construe Federal statutes to be consistent with international law, 
even when the text of the statute would perhaps be a different con-
struction. Now, particularly in light of the dramatic expansion and 
metamorphosis of customary international law since World War II, 
Congress may want to consider whether it approves of this doc-
trine. 

If it decides that the answer is no—that it would prefer for its 
statutes to be read according to their plain terms without reference 
to international law—then it might consider a subsequent resolu-
tion parallel to the present one, expressly rejecting the general use 
of international law in interpreting Federal statutes. 

Indeed, while congressional mandates to foreign—Federal courts 
regarding constitutional interpretation may raise separation of 
powers concerns, congressional mandates regarding statutory inter-
pretation generally do not. Thus Congress could, in fact, go further 
and enact a mandatory statute along the following lines: ‘‘Future 
acts of Congress shall not be interpreted by reference to foreign or 
international law unless they expressly reference and incorporate 
such bodies of law.’’ I believe that such a statute is worthy of seri-
ous consideration. 

In conclusion, House Resolution 97’s nonbinding message to the 
courts does not violate separation of powers but, rather, reflects a 
healthy step toward interbranch constitutional dialogue. Moreover, 
the resolution rightly rejects the troubling notion that our Con-
stitution can be made to evolve at the behest of foreign institutions. 
My only suggestion is that Congress next study this same issue as 
it applies in the context of statutory interpretation. 

I applaud House Resolution 97, and I thank the Committee for 
the opportunity to endorse it. 

Mr. CHABOT. Thank you very much. 
[The prepared statement of Mr. Rosenkranz follows:]
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