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NB! [JIABHAfl TEMA

Kpartkuii 0630p cTaTbu

Hacmoaweli cmamoe

paccmampusamcs

HeKomopbvle  Heoas-
HO BbIHECeHHbIe NOCHAHOB-
saenus Eeponeiickozo Cyoa
no npasam uenosexka (0a-
saee — Eaponeiickuii Cyo),
Kacaowuecs — npuMeHeHust
noaoxcenuti cmamou 3 Ilpo-
mokoaa Ne 1 k Eeponeiickoii
KOHGEHUUU O 3aujume npas
Yen08eKa U OCHOBHBIX C80-
600 (Oanree — Konsenyus).
B cmamve cnauana oceewa-
emca nPouUcxoxcoenue 3moi
secbMa CMPAHHO ChHOpMY- o
AUposannoli  Hopmwvl  Kow-
BEHYULL, HAYUHAS CO CMAMbU
21 Bceobueli Oexaapayuu
npas uenosexka 1948 200a u
0080AbHO HACBIWECHHBIX Ne-
pe2080pos, Komopwvie ume-
Al MECMO 8 nepabvie 200bl
cywecmeosanus  Cosema
Eesponvl.  3amem  xpumu-
YeCKU  PAcCMampuearomcs
Hekomopble 00800bl, UMO
Kacaemcs 3HAMEHUs U CO-
oepacanusn nonamus «oemokpamus». [locae anaausa npe-
yeodenmnoi npaxmuxu Eeponeiickozo Cyoa 6 saampazuea-
emoli cmamveli cgpepe, Kak 2ma NPAKMUKA PA36UBANACD
¢ 200amu, 6 cmamve 60aee 0emaabHO PACCMAMPUBAIOMCSL
0sa neoasno paccmompennoix Eeponetickum Cyoom oeaa.
Ilo oeay «Koanok npomus Jlamseuu»* [Zdanoka v. Latvia]
(nocmanoeaenue boavwoi [laramwt Eeponeiickozo Cyoa
om 16 mapma 2006 2.)}, Eeponeiickuii Cyo 6 céoem noc-
manosaenul, komopoe cyoosa Posaxuc kax cocmasumenb
8e0YUe20 0C00O020 MHEHUSL NO OAHHOMY 0eay OXapaKmepu-
30644 KAK «08YCMbICACHHOE» U «HEBPAZYMUMEALHOE», HA-
oeaun 20¢yoapcmaeo c6000001 YCMOMPEHU NPAKMU1eCKU
6 HEOZPAHUHEHHBLX DAMKAX. AHANOUUHAT MEHOCHUUS NPO-
caexcusaemcsa u 6 oeae «Mymarx u Caoax npomue Typyuu»
[Yumak and Sadak v. Turkey] (nocmanoseaenue Eeponeii-
ckozo Cyoa om 30 aunsapsa 2007 2.)*.

B nacmosaweii cmamve ymeepxucoaemcs, 4mo 6 OdH-
Hbix nocmarnosaenusax Eeponetickuii Cyo, noxoixce, npe-
Oaem 3a06eHUO PYHOAMEHMANbHBLL NPUHLUN, AeHCAUUIL
8 OCHOB€ NPABA HEA0BEKA HA NAIOPAAUCTIULECKYIO OEMOK-
pamuio, KOMopas, 6 YACMHOCMU, NPOABAACMC 68 MOM,
YUMo «NACCUBHOE» UIOUPpaAmMeabHOe NPaso — Npaso Oaa-
AOMUPOBAMBCA HA 8bIOOPAX 6 Kavecmee KAHOuoama —
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No3unLnA EBPONENCKOIO
CYAA O NPABAM YENOBEKA
B BOMPOCE 0b U3BUPATE/IbHbIX
MPABAX TPAXAH B KOHTEKCTE
JIATBUACKOUW MPAKTUKN:
KPUTUYECKWUIA B3rNAA

NMPOGECCOP
bW BAYPUHT"

ABAAECMCA He NPABOM AULUD
camoz20 Kawouoama, a npa-
eom usbupameaeii. Iloka wue
cywecmayem — Oelicmeumens-
HO YOeOoumeabHo20 0CHOBAHUSA
0as 02paHuyenuil, usbupame-
AU OOAHCHBL UMEMb BO3MOMNC-
HOCMb  u3bupams KaHouoa-
ma no ceoemy cobCcmeeHHOMY
evlbopy. B npomuenom cayuae
KaK 8000uie MONCHO 20860pUMb
0 c80000HbLX 8blOOpax?

Bcrynnenune

OCHOBHbIE CaMONpPOBO3IJa-
weHHble uenu Coseta EBpo-
Obl — «TpPU CTOJMAa» — 3TO
«3allMTa NpaB yesoBeKa, yK-
perieHue MJTIOpaIUCTUYE-
CKOW JIeMOKpaTuu u obecne-
YeHUEe BEPXOBEHCTBA MpaBa»’.
Unest nemokpaTuyeckoro o6-
meCcTBa, KakK yTBEPKJAIoT,
npeBaupyeT BO BCEM TEKCTe
KonBeHuuu® u «npusHaércs
OCHOBHOI 4epToil eBponei-
CKOr'0 MyOJIMYHOTO MOPSIAKa»’.
BhipaxkeHne «JieMOKpaTuye-
cKoe 0011ecTBO» (PUrypUpy-
eT B cTaThe 6 (MpaBO Ha CIpaBejInBoOe cyieOHOe pa3ou-
paTenabCcTBO), cTaThe 8 (NMpaBoO HAa yBaxkeHUE CeMeNHON u
JIMYHOU JXM3HU), cTaTbe 9 (CBOOOHA MBIC/IM, COBECTH U
peaurun), crathe 10 (cBoOO/Ia BhIpasKeHUs MHEHUS), CTa-
The 11 KonBeHyuu (cBoGosia cobpanuii U 0ObeJUHEHNI)
u cratbe 2 [IpoTokona Ne 4 k Kousenuuu (cBo6oja ne-
penBuKeHus1). BoipaskeHue «HeOOXOUMbI B IeMOKpATHU-
yeckoM OO0UIecTBe», BCTpeyatoleecs B cTaTbsix 8 — 11
KonBeHuu, siBisieTcsi OCHOBOW MPUHLMINA MPOMOPLUO-
HaJIbHOCTU MPeJIpUHUMAEMbIX TOCYJapCTBOM Mep, KO-
TOpBI ObLT pa3BUT B NMpeLe/IeHTHON npakTuke EBpomneii-
ckoro Cypna, DTOT NPUHUUI COCTOUT B TOM, UYTO aKThl
BMeNIaTeJbCTBA TOCY/IapCTBa B OCYLIECTBIIEHUE TPaxk-
JAaHAMU CBOUX MaTepHUasbHbIX MPaB JIOMYCTUMbI TOJBLKO
B TOW CTENeHM, B KaAKOW OHM «HEOOXOJUMbI B JIEMOKpa-
THYECKOM OOIIeCTBe» IPU CTPEMJICHUH TOCYIapCTBa J0-
CTUYb KOHKPETHBIX 3aKOHHBIX IeJei®. DTa MbIC/b MO-
UCTUHE KPACHOW HUTHIO MpoxoauT uyepe3 KoHBeHUUIO U
npeuenaeHTHY0 npakTuky EBponeiickoro Cyna.

Be3 Hajnexailero BHUMaHUsl K 3HAUEHUIO U BIUSIHUIO Jie-
MOKpaThu Bc€ BesmuecTBeHHoe 31anue Coeta EBpomnbl Mo-
JKeT PyXHYTh. B TO ke Bpemsi caMO MOHSITUE «IeMOKPATHSI»
SIBJISIETCSI BECbMA [IUCKYCCUOHHBIM.

Bappucrep, cynebuslit unn «I'peit»; npoceccop ropuardeckoro akyabrera Komepka «bupkoek», Yuusepcurer r. Jlonaona; Ipeacenarens EBponeiickoro neHTpa B 3alluTy Mpas
yenoseka; [Ipesuaent EBponeiickoit accoupanym ajiBOKATOB 3a IeMOKPATHIO U npaBa yenoBeka; wieH CoBera CBo60/1b! (HaluloHAIBHBIN COBET B 3ALLUTY IPAXKIAHCKUX CBOOOM); CEKpe-

Tapb MO MEX/1yHapO/IHbIM AesaM OO1ecTBa ajBOKaTOB-COLMATNCTOB UMEHN X3JIjIeiiHa.

TTonHblit TekcT nocTaHosienus Bonbioit [Tanatel EBponerickoro Cyjia 1 NPUIIOKEHHbIX K HEMY 0COObIX MHEHMIT cyjiei 110 jieny «2KnaHok npoTtus JlaTBuu» cM. B HoOMepe 2 >KypHana

3a 2006 rop (npumeuanue peodaruuie).

ZKano6a Ne 58278/00, 16 mapra 2006 r.; 3T0 GbIITO A€NO, KOTOPBIM s 3aHUMascss — npeficTaBnsia B EBponerickom Cyfie MHTepech! 3asBUTEIbHUIIbI HA TPOTSKEHNN G0J1ee IEeCTH JIeT.

ZKano6a Ne 10226/03, 30 stuapst 2007 r.

Anpec nanHoit upratsl B inTeprere: http://www.coe.int/T/e/Com/about_coe/ (B mocneiamii pa3 aBTopom npocMoTpeno 16 mast 2007 .) [cnipaBouHble MAaTEpUAIbI O LEJISIX A TEILHOCTI

n oprann3auyn Cosera EBponb cm. B Homepe 1 skyprana 3a 2007 rop (npumevanue pedakyuu)].

Tocranosnenue Esponeiickoro Cyna ot 23 mast 1991 r. no ety «O6epuuuk npotus Asctpun» [Oberschlick v. Austria), sxanoba Ne 11662/85, cepust «A», Ne 204, C6OpHUK MOCTAHOB-
nenuit u pewennii EBponeiickoro Cypa no npasam uenoseka [Reports of Judgments and Decisions] 1997-1V, § 58.

Philip Leach. Taking a Case to the European Court of Human Rights. 2nd ed. 2005, Oxford, Oxford University Press, p. 161.

Leach, ibid., p. 163.
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Cratbst 3 IIpoTokona Ne 1 k KoHBEeHIUM TJIACUT CIIEIYIO-
1ee:

Crarbs 3.
IIpaBo Ha cBOGOAHBIE BHIGOPHI

Boicokue [Toroeapusatoiuecss CTOpOHbI 00513YIOTCSI IPOBO-
JIUTBb C Pa3yMHOI NEPUOUMUHOCTBIO CBOOOJHBIE BLIOOPHI MyTEM
TaHOTO I'OJIOCOBAHUS B TAKUX YCJIOBUSIX, KOTOpPbIE 00ecreyn-
BaJi ObI CBOOOJIHOE BOJIEU3bSIBIIEHUE HAPOJIA TIPU BLIOOPE 3aKO-
HOJIaTeJIbHON BJIACTH.

M(TOPI/ISl co3pnaHua CoBeta EBpOﬂbI nropupuyeckne UCTOYHNKN npas
ye/ioBeKa

An bpaynnu u I'ait I'ypeun-I'nt' cnpaBefBo ykasanu
B cBoeil padore, yro CoseT EBpomnsbl siBisieTcs «<...> Op-
raHusauueit, cosnanHon B 1949 rofy kak cBoero poja co-
UMAJIbHBI M WUJICOJIOTMYECKUI 3KBUBAJIEHT BOEHHBIX ac-
MEKTOB EBPONENCKOro COTPYAHUYECTBA, MNPEACTaBIEHHbIX
Opranmuzauueit Cepepoatyiantuyeckoro noroopa. [Co3spa-
Hue Coera EBponbl] ObI7IO BIOXHOBJEHO YAaCTHUYHO 3aMH-
TEPECOBAHHOCTBIO B YKPEIUICHUH €BPOMNEiCKOro eJMHCTBA U
YACTUYHO — MOJIUTUYECKON >KasKJI0il COJIMIAPHOCTHU Mepes
JIMLOM KOMMYHUCTHYECKON Hpieosoruu»>. IHbIMM clioBaMu,
3anajjHoeBpOINeNiCK1e rocyjapcTBa YKenaal MPOAEMOHCTPU-
PpOBaTh, YTO OHM TaK YK€ CEPbE3HO OTHOCATCS K «IEPBOMY
MOKOJIEHUIO» MPAB YeJoBeka — IPakaHCKUM 1 MOJIUTHYEC-
kuM nipaBam, Kak CCCP u ero coro3HMKHM, HECOMHEHHO, ce-
PBE3HO OTHOCWIIMCH KO «BTOPOMY TMOKOJICHHIO» MPaB Yello-
BEKa — COLMAIBHBIM M 3KOHOMMYECKMM MpaBaM. B KoHue
KOHIIOB, «<KOMMYHUCTUYECKHE» TOCYJAPCTBA TAPAHTUPOBAIIA
CBOMM IpakjlaHaM MpaBa Ha paboTy, coLMaibHOEe obecneye-
HUE, OXpaHy 3/J0POBbsl, 00pa30BaHKE U T.J. HE TOJIBKO B CBO-
MX KOHCTUTYIMSIX, HO U PEaJTbHO Ha MPaKTHUKeE.

Coset EBponsbl BefieT cBoe NpoucxoxjeHue ¢ Mast 1948 r.,
korga 1000 peneratoB cobpanuchk Ha ["aarckyro KoHgepeH-
yuo®. D10 MeponpuaTue Ob110 HazBaHo «Konrpecc EBpo-
nel». [To pesyabratam padoTsl KoHrpecca ObIsIO MPUHSITO
HECKOJIbKO pe3omonuil. Cpeii mpoYero pe3osoluy Mpu3bl-
BaJIM K CO3/IaHAI0 9KOHOMUUYECKOTO ¥ MOJIUTUYECKOTO CO03a C
TeM, YTOObI TapAHTUPOBATh 6€30MACHOCTh, 3KOHOMUYECKYIO
HE3aBUCUMOCTb U COLMAJIbHBIN MPOrpecc 3anajHOeBpONne-
CKHX TOCY/IapCTB, K YUPEKICHUIO HEKOEl KOHCYIbTaTUBHOM
accambiient, n36MpaeMoil HALMOHAJILHBIMU MapilaMeHTaMu, K
MOJIrOTOBKE NMPOEKTa HeKOel eBPOINeCKOl XapTuu Mpas ye-
JIOBEKA, K CO3/JAHMIO HEKOETO Cy/la C MPABOM BBIHOCUTL 00sI-

NB! [JTABHAfl TEMA

3aTesIbHbIE ISl UCTIOJTHEHUS TOCYJAPCTBAMU MIOCTAHOBJICHUSL.
[Tocnennee npeayioxkeHue ObUIO0 HanbOIIEe PEBOTIOLMOHHbBIM.
B mexxayHapopHOM mpaBe 10 TeX MOop He ObUIO MpelefieHTa
CO3JJaHUST MEXK/TyHApOJHOIO Cyfla C TMOJHOMOYMEM BMEIlU-
BaThCSl BO BHYTPEHHHUE JleJla YYACTBYIOIUX B €ro JesTelb-
HOCTH FOCYAAPCTB U BBIHOCUTH 00sI3aTeJIbHbIE /1JIs1 UCIIOJTHE-
HUS UM TTOCTAHOBJICHMSI.

Konrpecc Takxke BCKpbIJI HEKOTOPbIE CEPbe3HbIE Pa3INUKs
B MOJIXOfjaX TOCYJlapCTB K pa3HbIM BompocaM. Pa3zHornacus
MO HUM PACKOJIONU OGe30rOBOPOYHBIX CTOPOHHUKOB €BPO-
nenckoi efepauyu (K HIM OTHOCWJINMCH TOT/Ia, HAPUMEP,
$panyus u benbrus) U Tex, KTO NPeAnounTaT MeXKIIPaBu-
TEJLCTBEHHOE COTPYAHMYECTBO Hanpsimyto, Hampumep Co-
enuHeHHoe KoponeBcTBo, Pecnybnnka Mpnanpus u Ckanpuu-
HaBCKHE CTPAaHBbI.

27 n 28 auBaps 1949 r. naTb MUHUCTPOB MHOCTPAHHBIX
ANl TOCY/lapCTB — Y4YaCTHUKOB Bproccenbckoro oroso-
pa* Ha BcTpeue B Bproccene JoCTUrIM KOMOPOMUCCHOTO
cornauienus: Coser EBponbl 1okeH ObITh 0O0pa30BaH Ko-
MUTETOM MUHUCTPOB MHOCTPAHHBIX JIeJl, 3aCE/laHusl KOTO-
pOro NMpOXOAUIM Obl MPU 3aKPLITHIX JIBEPSIX, U KOHCYJIb-
TaTUBHOTO OpraHa, 3acefaHuss KOTOPOro MPOXOAUJIU Obl
ny6aunyHo. [1ns Toro yTo6s! ycnokouts CoeunenHoe Ko-
POJIEBCTBO U €ro COIO3HUKOB, Oblia MpPesIoXKeHa CTPYK-
Typa, npu kKotopoil Accambiee Coseta EBponbr® Haje-
>KaJIo OBbITh CYTy00 KOHCYJBTATHUBHBIM OPraHOM NP TOM,
YTO MOJIHOMOYHMS MO MPUHSATHIO PELISHUI 3aKPEIISIIUCH 32
Komuterom munuctpos Coseta EBponsi®. 1151 TOoro yro-
Obl YCTIIOKOUTH CTOPOHHUKOB CO3/1aHUSI €BPOMNENCKoil e-
Aepauyu, ObIJIO MPEJJIOKEHO 3aKPenuTh He3aBUCUMOCTD
yneHoB Accambiien OT COOCTBEHHBIX T'OCYJapcTB C Mpa-
BOM MOJIHON cBOOOABLI mpu rojocoanuu. CoearHeHHOE
KoponescTBo noTpe6oBano, 4ToObl ujieHbl Accambien
Ha3HavyalIuch Obl COOCTBEHHBIMU NMPABUTEIBCTBAMUA. DTOT
BAXKHBII aCMeKT JOCTUTHYTOr0 KOMIIPOMHUCCA BCKOpe OblI
peBu30BaH, U, HauuHas ¢ 1951 ropa, cBOMX mpefcTaBUTe-
neit B Accambaee Coseta EBponbl cTanu u3bupath TONb-
KO HalJMOHAJbHbIE NapJaMeHThbI’.

YcraB CoeTa EBponbI®, KOTOPbIi ObLT OTKPBIT /1715 TOMH-
canus® 5 Mast 1949 r.'°, Tak onpepensieT NOHATHE «IEMOKpa-
TUSI» B CBOEH MpeamOy.Jie:

«<...>BHOBb yTBEPXK/lasi CBOIO IPUBEP>KEHHOCTH /Ty XOBHbIM 1
MOpPAJIbHLIM LIEHHOCTSIM, KOTOPBIE SIBJISIFOTCS OOLLMM JIOCTOSIHU-
€M UX HapOJIOB U MOJJIMHHBIM UCTOYHUKOM TPUHIMIIOB CBOOO/IbI
JIMYHOCTH, TIOJIMTUYECKOI cBOGOJIbI M BepxoBeHcTBa [Ipasa, se-
SKalUX B OCHOBE JIFOOOI UCTUHHOM IEMOKPATHM».

SIu Bpayunu [lan Brownlie], Tait Tyusun-T'niun [Guy Goodwin-Gill] — coBpeMeHHbIe GpUTaHCKIe TTPABOBE/IbI, CIEUIHAIMCTDI TI0 MEK/IYHAPOJHOMY NPaBY (npumeyanue peoaKuuir).

2

3
2007 r.).

4

Ian Brownlie, Guy Goodwin-Gill. Basic Documents on Human Rights. 5th ed. 2006, Oxford, Oxford University Press, p. 609.

Wuopmaumio no paHHoMy Bompocy cM. no aapecy B Murepuere: http://www.coe.int/T/E/Com/About_Coe/1000delegates.asp (B mociejHuil pa3 aBTOPOM MPOCMOTpeHo 16 masi

5

6

7

Bproccenbeknii rorosop 1948 rofa; oduupmansHoe HazgaHue — «J1oropop 06 3KOHOMUYECKOM, COLMAILHOM U KYJIbTYPHOM COTPYHUYECTBE U KOJUIEKTUBHOI CAaMOOGOPOHE», KOTOPBII
6b11 nofmcad 17 mapra 1948 r. BenmkoGpuraunueit, ®pannpeit, bensruei, Hupepnangamu, JlrokcemGyprom Ha 50 et 1 BCTYNUII B CUITY 1O paTUUKALMK €ro BCeMH IocylapcTBa-
MU — yYaCTHMKaMH; Ha €10 OCHOBE CO3/1aBaJIach BOGHHAsI IPYNNMPOBKA 3alaHOEBPONEIiCKIX CTpaH. BproccenbeKuil 10roBop sIBUIICS TOATOTOBUTENLHBIM 3TAroM co3[janns B 1949 romy
Opraunmsapn Ceepoarnantiaeckoro fjoropopa (HATO) (npumeuanue pedaruyuie).

IMapnamenTckas accam6nes: CoBera Esponsl (ITACE), crapeiiumit B EBpone MeXKyHapOAHbIiT TapJaMeHTCKIiT NHCTUTYT, Oblna obpa3oBana B 1949 roxy u o 1974 roga nmeHoBanach
KoncynbratusHoit accam6neeit. Cm. Homep 2 xkypHana 3a 2007 rop (npumeyuanue peoaxuuu).

Hanee — KoMuTeT MUHUCTPOB (npumeuanue peoaKyuu).

WHopmaipio mo JJaHHOMY Bompocy cM. 1o ajpecy B Muteprere: http://www.coe.int/T/E/Com/About_Coe/Parliamentary_assembly.asp (B moclejiHnii pa3 aBTOpOM MPOCMOTPEHO
16 mast 2007 1.).

Tekcr YcraBa Cosera EBponbl [Ha aHrnmiickom sibike] cm. mo ajpecy B Murepuere: http://conventions.coe.int/Treaty/en/Treaties/Htm]/001.htm (B mocneguuit pa3 aBTopom mpo-
cmoTpeno 16 mast 2007 r.) [reker Ycraa CoBera EBponbl Ha pycckoMm sizbike cM. 1o ajpecy B Murepuere: http://conventions.coe.int/Treaty/rus/Treaties/Html/001.htm (npumeuanue
pedaxyuu)].

Jecstb rocyapers nopmvcam Y cras Cosera EBpornibl B ieHb OTKpbITHS ero juist nopnucanus: benbrus, Janus, ®panuust, Mpnaugus, Mramus, JTrokcemOypr, Hupepnanubi, Hopserus,
Iseuust u CoepHennoe KoposescTso.

10" yeras Coera Espornel BeTymin B cuity 3 aBrycTa 1949 r. mocrne Toro, Kak 6bLT paTHMUIMPOBAH CEMBIO FOCYIAPCTBAMU.

Ne6 2008
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NB! [JIABHAfl TEMA

Kaxk onpefenenne NoHATHS 3TOT TEKCT HUKY/A HE TOIUTCSL.
OpHako Kak 3asiBIeHHMe O MPUBEPXKEHHOCTH HEKOeMy ujea-
7y, Kak Obl OH HU ObLT c(pOPMYIUPOBAH, TEKCT COBEPILICH-
HO SICHBIN.

(ratbs 21 Bceo6uweit aeknapauum npa. YenoBeka

B xoyie neperoBopoB 1no noBoy MoaroToBku Tekcta KoH-
BEHIMM B UEHTpe BHUMaHus Obuia BceoOluas neknapauusi
npaB yesnoBeka' 1948 ropa? Kak IJ1aBHbI UCTOYHUK, HA MC-
MOJIb30BaHKE KOTOPOrO BCE 3aMajIHOEBPONENCKUE rocyaap-
ctBa Kak uieHbl OOH nomkHbl 6b11u cornacutbest. K Tomy,
yTo Ha JleKknapaluio npap yesjoBeKa MoJiarajiuch Mpu Mojiro-
TOBKe TekcTa KoHBeHIMM, UIMeeT OTHOILIEHHE TOT (PakT, YTO
B ctaTtbe 21 Jleknapauuu npaB yesoBeKa ObUI 3amnevatiieH
MPUHLMT «IJTOPATMCTUYECKON ieMoKpaTun». JlaHHas cta-
Thsl IPEAYCMATPUBAET CJIE/IyIOlLIee:

«1. Kaxpplil yenoBeK MMeeT MpaBo NMPUHUMATH ydyacTHe
B YIPABJIECHUM CBOEH CTPAHOW HENOCPENCTBEHHO WJIM Yepe3
MOCPEJICTBO CBOOOJIHO M30PaHHBIX MPEJICTABUTENIEH.

2. Kax/iplil yeoBeK MMeeT MPaBoO PABHOT'O IOCTYMA K TOCY-
JAPCTBEHHOM CJTy>KOe B CBOEH CTpaHe.

3. Bousist Hapopa J1oJi>KHa ObITh OCHOBOW BJIACTH MPABUTEIb-
CTBA; 3Ta BOJIS IOJKHA HAXOJIUTh ceOe BbIpayKeHue B Mepu-
OfIMYECKUX U HeaJbCU(UIMPOBAHHBIX BbIOOPAX, KOTOPhIE
JOJI>KHBI MPOBOJUTHCS MPU BCEOOLLEM 1 pAaBHOM M30MpaTesb-
HOM MpaBe MyTeM TailHOrO roJIOCOBAHMS WJM K€ TOCpef-
CTBOM JIpyTMX PaBHO3HAYHBIX (pOpM, OOECTIEUNBAIOLUX CBO-
6071y TOJIOCOBAHUS».

[MapaorTa CTaflHOPT® HAMOMUHAET HaM, 4yTo Jleknapaus
[IPaB 4€JIOBEKA, PABHO KAK U APYrUe MEX/yHapOJHO-IIPaBo-
Bble akThl OOH, NpuHSATBIE B MEPUOJT «XOJOJHON BOMHbBI»,
MMENU LENbIO CTaTh — U OHU [AOJKHBI ObIIIM CTaThb — IIPU-
eMIIEMbIMH JITIsl pA3HOOOPA3HBIX MOJUTHYECKUX cucTeM. Ciie-
AYET OTMETUTD, YTO NPABO I'PAK/IaH HAa y4acTUE B MIOJIUTHAYE-
CKOM Ipoliecce, Kak OHO M3JI0KEHO B cTaThbe 21 [lekmapanymn
NpaB YeJI0BEKA, 3aKPEMJIEHO CO CCHUIKOI Ha «BOJIKO Hapojia»
B KaueCTBE OCHOBbI BJIACTHU IPABUTENBCTBA U NIPELYCMaTpU-
BaeT paBHOE U BceoOllee n3buparesbHoe npaso. lapiaoTTta
CraffHOpT yKa3bIBaeT, YTO 3TO YACTO TOJIKOBAJIOCH 3alaf-
HbIMM KOMMEHTATOpaMH KaK BbIpaskKeHHe caMoil CyTH Jinoe-

palIbHOI IEMOKpaTUH. «B TO Bpemsi Kak CTaTbs 3aKperuiseT
NPUHLMI HAPOIHOTO CYBEPEHUTETa, OTCYTCTBUE B HEl KOH-
KPEeTHBIX MOJIOKEHUT, Kacaloluxcs TpeOOBaHNs ITHOPAIII3-
Ma, 3HaUUTENIbHO CY3UJIO 3HAUeHUE TpaBa YesloBeKa C TOUKU
3peHust IMOepanbHON IeMOKPATHH, CAEJIAB CTAThIO MPUMEHU-
MO¥1 K pPa3HOOOPa3HbIM MOIUTHYECKUM CHUCTEMaM»*,

I'peropu ®okc u bpsp Por® BbIcKas3bIBalOT aHATIOTMYHYIO
TouKky 3peHust: «Ctatbsi 21 BceoOluei ekiapaiyy npas ye-
JIOBeKa — CHOCOOOM, NOPA3UTEIIbHO HEMOXOKKMM Ha CIOCOObI
W3JI0XKEHMS] B IPYTUX CTAThSIX JAHHOTO IOKYMEHTA 1 B Mexy-
HAPOJIHOM TaKTe O MPaXkJaHCKUX U MOIUTUYECKUX MpaBax —
n3J1araeT He MPOCTO JIMYHOE MPABO IPakKlaHNHA Y4aCTBOBATh
B JIeflax rOCylapCTBa, HO TaK>Ke W MPUHLMI, B COOTBETCTBUU
C KOTOPbIM “BOJISl HAPOJA JIOJIPKHA OBITH OCHOBOJI BIIACTH Mpa-
BUTEJLCTBA »°. ACOOpH Diifie’ Takyke OTMETHI®: yKa3aHue B
cratee 21 Jleknapauuu npas yejaoBeKa Ha To, UTo:

«BOJISl HAPOJA [OJI’KHA ObITh OCHOBON BJIACTU NPABUTE/ILCTBA
<...> BBIXOIUT 3a PaMKU KOHUEMNLWii, ObIBIUMX B ynorpeoiie-
HUM OOJIBIIMHCTBA QJIeNTOB WjleW OOIIeCTBEHHOTO JoroBopa’
B XVIII Beke, B COOTBETCTBUU C KOTOPOIl TPeOOBAJIOCH JIMLIb
corylace yIpasisieMblIX Ha BJacTb rocypgapcTsa. CuuTasnocs,
YTO TOJIKO HEMHOT'€ U30PaHHbIE COOTBETCTBOBAIU TOMY, UTO-
Obl y4acTBOBaTb B OCYLLECTBJIEHUU FOCYIAPCTBEHHON BIIACTH.
Crarbst 21 BceoOuieit iekiapaiyu npaB 4esioBeKa Mpejnosia-
raet IpaBo BCeX NPUHUMATh YYaCTHe — HENOCPEICTBEHHO WK
yepe3 NOCPeACTBO CBOOOIHO U30PAHHBIX NpE/ICTaBUTENell — B
OCYILECTBJIEHUU [OCY/JapCTBEHHO! BJIACTU U PaBHbIE ISl BCeX
npaBa PaBHOTO JIOCTYNA K IOCYJAapCTBEHHOI ciyxo6e. [JaHHast
CTaThs HO3TOMY OOBEUHSET U0 CBOOOBI C Ueell y4acTusi B
MOJIUTUYECKOM IIPOLIECCe U YKPEIIsieT Uiet0 cBOOO/IbI OCpef-
CTBOM UJIEU YYACTHsl B IOJUTUYECKOM MPOLIECCE.

«Crnucok BKIIIOYeHMiT» B cTaThio 21 [leknapauuu npas ye-
JIOBEKa — MNepHOUYecKre BbIOOPHI, paBHOE M Bceoollee
n3buparesbHOE NMPaBo, NpsiMoe (UM Yepe3 MOCPEACTBO U3-
OpaHHbIX MPEJICTABUTENIEN) 1 TallHOE TONIOCOBaHNEe — «IIPH-
cyTcTBOBa)l B KOHCTUTYuusix Kwurasi, ®panyyu, CCCP u
IOrocnasui», 3ameuaet Moxanuec Mopcusk'. IIpoekT cra-
ThU MOSIBUJICS B YEPHOBOM BapuaHTe NnpoekTa MexkayHapof-
HOro OWIIJISL O MpaBax yYesoBeKa, MOArOTOBJIEHHOM [I3KOHOM
I1. Xamcppu''. Tpetweii ceccun Kommccun OOH no npaBam
yeJI0BeKa, COCTOsIBIIENCS B Mae — uroHe 1948 r., 6buia no-

Tekcr BeeoObuweit Aeknapaiyu npas ueaoBeKa [Ha aHrImitckoM si3bike] eM. 1o afpecy B Murephere: http:/www.unhchr.ch/udhr/lang/eng.htm (B nocneyuuii pa3 aBropomM npocMOTpeHO

16 mast 2007 r.) [agpec TekcTa BeeoOleil feknapaniy npas uesoBeKa Ha PyCCKOM si3bIKe CM. 110 afpecy B Miureprere: http://www.un.org/russian/documen/declarat/declhr.htm (npume-

uarue pedaxyuit)].

Jlanee — Jleknapauys npas yelloBeKka (npumedanue peoaKyuir).

IMapnorra Craitnopr [Charlotte Steinorth] — cOBpeMeHHbII GPUTAHCKUIT YUEHBIil, CEIMAINCT MO MEKAyHApOJHOMY MPaBy, FOCY/JAPCTBEHHOMY YNPABICHUIO U TIPaBaM YelloBeKa,

TIperiofiaeT Ha FopHAIecKoM (akybTeTe JIOHJOHCKON LIKOMIbI SKOHOMUKH 1 TIONIMTHIECKUX HAYK (npumedanue pedakuyuu).

pps/steinorth.pdf (B nocneannii pas asropom npocmorpeHo 16 mast 2007 r.).

Charlotte Steinorth. «Democratisation and International Law in the 21st Century: Whither the democratic entitlement?». Axpec pannoit cratbu B MHTepHeTe: www.bisa.ac.uk/2006/

I'peropu ®oxkc [Gregory Fox], Bpap Pot [Brad Roth] — coBpeMeHHble aMepHKaHCKIe y4YeHble, CIIELUATNCTbI [0 MEXK/TyHAPOIHOMY TPaBY, TNPENOJJaAl0T — COOTBETCTBEHHO — HA IOpH-

JIMYECKOM (hakylbrere 1 (hakysbTeTe MOJINTHISCKHX HAYK Y 9IHCKOro rocyjapcTBeHHoro ynnsepeurera (r. derpoiir, mrat Muunran, CIIA) (npumevanue pedaxuyuu).

Ka npu YHusepeurere Ocno (npumeuanue pedaxyui).

(B MOCTIE/IHMIT Pa3 aBTOPOM MpocMoTpeHo 16 mas 2007 r.).

Gregory Fox, Brad Roth. «<Democracy and international law». 27 Review of International Studies 327—352 (2001), p. 335.

Aco6itopH Diifie [Asbjprn Eide] — coBpeMeHHBbII HOPBEKCKHIL YUeHbIH, CIIEUMAINCT B 00JIACTH NPAB YeJI0BeKa, CTAPLIMil HAyYHbI cOTPYIHUK HOpBEXKCKOro LieHTpa 1o npaBaM yesioBe-

Asbjgrn Eide. «Making Human Rights Universal: Achievements and Prospects». Apec aanHoii pa6otsl B inTeprete: www.uio.no/studier/emner/jus/jus/JURS5710/h06/asbjorneide.doc

OOGLIEeCTBeHHBII 0roBop — (hUnocodcKas 1 FOPUANIECKasi JOKTPUHA, OOBSICHSIFOIIAsE BOSHUKHOBEHNE FOCYAAPCTBEHHON BIIACTH COIIAIICHAEM MEX]y JIOJbMU, BBIHY3KACHHBIMU Ie-
PeiTH OT HEOOECIIEYCHHOTO 3AIUTON ECTECTBEHHOTO COCTOSHISI K COCTOSIHUIO IpaskiaHcKoMy. IToHsITHE «OOLeCTBeHHBIIl J0roBOp» [social contract] BnepBble MOSBUIOCH B TPYHax
dunocodor Tomaca ['o66ca (XVII Bek) u XKan-XKaka Pycco (XVIII Bek). Mmenno nocne kuuru Pycco «O6 o6iiecTBeHHOM 1oroBope» (1762 roj) 5To MOHSTHE CTAIO HOMYJISPHBIM B
€BPOMNEICKOIT OJMTUKE U COLUANBHOI HayKe (npumedanue peoakyuu).

Johannes Morsink. The Universal Declaration on Human Rights. Origins, Drafting and Intent. 1999, Philadelphia, University of Pennsylvania Press, p. 59 (Moxansec MopcuHk
[Johannes Morsink] — aMepuKaHCKUil yueHblil, mpoheccop MonmMTHyecKoil uiocodun Ha Kadejpe NOIMTHYECKUX HayK YHuBepcurtera [Ipio, r. Majucon, wrat Heto-[Ixxepen,
CIIA — npumeuanue pedaxuyuit).

J>xon IT. Xamdpu [John P. Humphrey] (1905—1995) — kaHajCKHil yUeHbIil, MEXITyHApO/IHbII TTONMMTUYECKUIT iesiTelb, B 1946 rofy 6bLT HazHaueH anpekTopoM otaera OOH mo npaBam
YeJIoBeKa; pa3paboTast NepBblil YePHOBOI MPOEKT Bceobliei ieKIapalym paB 4eIoBeKa, KOTOPBIii JIEr B OCHOBY JaJIbHENIIeli paGoThI Hajl POEKTOM (npumedanue peoakuyun).
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pyueHa paboTa HaJl MOArOTOBKOI1 MpoekTa Jleknapauuu npas
yesioBeKa Ha nsitoit craguu. Cepust pefiokeHui, UCXOUB-
umx ot CoenuHenHoro Koponesctsa u Muauu, cBena noutu
BCE UMEBIIMECs MPOEKThI K CaMOMY MUHMMYyMY'. B pe3yiib-
TaTe «JeMOKpAaTUUYeCKUe NeTalu» ObLIM YJaleHbl, U OCTaB-
JIeHO ObIIO TPU KOPOTKUX MyHKTA: «KaxK/bIil YeJ0BeK UMEET
MPaBo MPUHUMATDH YYACTHE B YIIPABJIEHUU CBOEH CTPAHOI He-
MOCPENCTBEHHO WJIM Yepe3 MOCPECTBO CBOOOIHO U30OPAHHBIX
npejcTaBuTeNien»; «Kax/blil 4eJI0BeK UMEET MPaBO PaBHO-
ro JI0CTyNna K rOCyJAapCTBEHHO! CIly>KOe B CBOEil CTpaHe»;
«Kaxplil yesloBeK MMeeT MpaBo Ha NMPaBUTELCTBO, KOTO-
poe oTBeuaeT BoJsie Hapoja». [Ipu 3TOM 4yTh ObLTO He yT-
paTuiu BbIpaskeHUe «BOJISI HAPOJa», HO OHO ObLIO CMACEHO
Pene Kaccunom?. Jleneranust CoepunenHoro KoponeBcTsa
HAcTauBaJla Ha MCKJIIOUEHUU TIOJIOKEHUSI O TallHOM TOJIOCO-
BaHUM, MOCKOJIbKY TaKOe TOJIOCOBAHUE HEelb3sl ObLIO JIOMyC-
TUTb B KOJIOHUSIX>. [ToaTOMYy cieflyeT NoluepKHY Th, UTO, Kak
yKkazbiBaeT Cbio3eH Y odlrt, «<...> [0 BONPOCY O TEKCTe, KO-
TOPBIN BIOCENCTBUU CTall cTaThein 21 Beeobiueit aekapa-
UMM TIPaB YeJioBeKa, B Ie6aThl B TPETHEM KOMUTETE BKITFOUU-
JIOCh YTO-TO OKOJIO JIB/IUATH BOCBMHU JIUL] C TIPABOM ToJioca,
YTO MO3BOJIWJIO BEPHYTh B TEKCT MHOTHE IETAIN; K 3TUM JIU-
aM OTHOCWIIMCH fienieratbl U3 benbruu, Ypyrsas, Coenu-
HeHHbIX lllTatoB, ['peuun, Bpaszunumu, Benecyasnnl, Mpaka,
Kuras, T'antu, Ky6si, llIBenuu, 6iBiero Coserckoro Coro-
3a, JluBana, ®ununnun u CaynoBckoil ApaBum»°.

Kpome TOro, ynoMumHaHue «JIeMOKpPATUUYECKOro OOlle-
cTBa» B cTaThe 29 [leknapauuu npaB yejaoBeKa MOJKpenis-
eT IEeMOKpaTHUYecKue Npasa, 3aKperieHHble B cTaThe 21 [e-
KJrapayuu’:

«1. Kaiplii yesoBek umeeT 00s13aHHOCTH Nepef] OOLLECTBOM,
B KOTOPOM TOJIBKO ¥ BO3MOXKHO CBOOOJIHOE ¥ TIOJTHOE Pa3BHUTHE
€ro JIMYHOCTH.

2. IIpu ocyuiecTBIEHN CBOMX MpaB M CBOOOJ] KasK/bIil YeioBeK
JIOIZKEH TOAIBEPraThCsl TOJBKO TAKUM OrPAHUYCHUSIM, KaKUe yCTa-
HOBJICHBI 32aKOHOM HCKJTFOUMTEITHHO C LIEITHE0 00eCTIeYeHNS JIOTKHO-
O IPU3HAHWS M YBAKEHUSI PaB M CBOOOJ] PYTHX ¥ YIOBJIETBOPESHNUSI
CIpaBeJIMBbIX TPEOOBAHMIT MOPAJIU, OOLLIECTBEHHOTO MOPSIIKa 1 00-
IIero GJIaroCOCTOSIHKS B JIGMOKPATHIECKOM OOIIECTRE.

3. OcylLecTBIeH!e 3TUX NMPaB U CBOOOJ] HU B KOEM Cllyuyae He
JIOJKHO MPOTHUBOPEUYHTH LENsSIM W NpuHImmamM OpraHuzainun
O6beuHeHHbIX Harmin.

Morsink, ibid., p. 11.

NB! [JTABHAfl TEMA

dakTop (3apoKIAIOLIENICS]) «XOJOHON BOWHbI» U BOBJIE-
YeHUe B Hee CTOJIb MHOTMX TOCYIApPCTB SIBJSFOTCS MPUUUHON
TOTO, UTO CJIOBO «JIEMOKpaTusi» He (puUrypupyeT B ctaThe 21
Hexnapauuu npas uyenoseka. Kak yreepxkpamu ®okc u Por’,
«IIOKa ellle He MOSBUIIOCh HUKAKOTO OIMpeJieNieHus], 0 KOTo-
pOMy ObLIO Obl JOCTUTHYTO COIJIACUe, XOTs OOJBIIMHCTBO
MESK/TYHAPOJIHBIX CYOBEKTOB, MOX0XKE, KaKk MUHUMYM, CChI-
JIAITUCh HAa 3HAKOMYIO UM MapHY0 KOMOWHALMIO CJIOB pUMe-
HUTEJILHO K BbIOOpaM — “CBOOOJIHbIE U CrpaBe/yIuBbie”, U
Ha MOJIUTUYECKUE MPaBa, KOTOPbIMU HAJIETISIFOTCS 115l IPOTU-
BOCTOSIHUSI 00JILIIMHCTBY. OCO00 MOAUEPKUBATIOCH 3HAUEHUE
BbIOOPOB KaK MPOLECCYalbHOTO BOMJIOLIEHUST ‘‘HApOAHOTO
cyBepenutera’™, xots Komuccust OOH no npaBam yesoBeka
BKJIIOYaJIa MIPaBO Ha BLIOOPBI B KAYECTBE TOJBKO OJIHOTO U3
npaB B JUVIMHHOM CIHCKE “TNpaB Ha JeMOKPATUYECKOe MpaB-
JIeHne”»’.

JerictButenbHO, ctaThsd 21 Jleknapauuu mpaB yesioBeKa
yKa3bIBaeT, YTO «BOJISI HAPOJA I0JI’KHA ObITH OCHOBOII BJIac-
TU NIPABUTENBLCTBA» U UTO «3Ta BOJISI IOJXKHA HAXOJUTh cebe
BbIPAXKEHUE B MEPUOMUECKUX U He(ATbCUDUIMPOBAHHBIX
BbIOOpax»'?. TlogpazymeBaeMbIM 00Pa30M B TaKOM Ciydae
ctatbs 21 [Ieknapauuu mpaB yeIoBeKa YBs3bIBAET JIETUTUM-
HOCTb I'OCY/IaPCTBEHHON BJIACTHU C YBA’KEHHEM K BOJIe Hapo-
na. Ho Bcé ke TakoBasi yBsi3ka He NMPUCYTCTBYET B MO3/IHEE
MPUHSITOM U IOPUAMYECKU 00s13aTeIbHOM MesKTyHapOoIHOM
MaKTe O paXk/laHCKUX U nojutudyeckux npasax''. Cratbs 25
atoro [TakTa roBopuUT 0 NpaBe rpakJaHNHA Ha y4acTHe B Be-
J@HUU FOCYAAPCTBEHHBIX JIel — BKJIIOYAsi IPABO HAa y4acTHe
B HealbcU(PUUMPOBAHHBIX U MEPUOMUECKUX BbIOOpAX —
HO OHa He MPEeTEeHAlyeT Ha TO, YTOObI 00YCIOBUTh OCYILECT-
BJICHHE T'OCY/IJAPCTBEHHON BJIACTH YBa*KEHHWEM K BOJIE Hapo-
na. PopMyJIMPOBKU CTAThU 25 OB HAMEPEHHO COCTABJICHBI
JOCTATOYHO IIMPOKO C TeM, YTOObI mpucrnocoouts IMakt K
IMPOKOMY KPYry UMEBILUMXCS TOT/Ia FOCYJAPCTBEHHbIX CHC-
TeM Cpefii MepBOHavYalIbHbIX cTOpoH [TakTa. B pesymnbrare
Aaxke rocyapcTBa, BXOJAMBLINE B COBETCKUI OJIOK, HE CTeC-
Hsimich paTuduuupoBath [1akT. C UX TOUKU 3pEHUsI KOMMY-
HUCTUUYECKUE MPABUTEILCTBA YIOBIETBOPSUIA TPEOOBAHUSIM
cratbu 25 [TakTa, npefocTapiisis U36UPATEISIM IOCTYTI K pa3-
JUYHBIM MEXaHW3MaM Y4acTusi B Jlellax rOCylapcTBa, paB-
HO KaK M BO3MOXKHOCTb PaTU(UUUPOBATL UX PYKOBOJCTBO
CTpaHaMu B MEPUOANYECKUX, XOTSl ¥ MPOBOIUMBIX Ha OJIHO-

Pene Kaccun [Rene Cassin] (1887—1976) — u3BecTHbIi1 (hpaHIly3cKuil FOPUCT U YHUBEPCUTETCKUIT penofaBareb, Jaypeat HoGeneBckoit npemun Mupa 1968 roga 3a BKIaj B 1e710
3aLIUTHI [IPAB YeJI0BEKa, B TOM UUCIIe U 3a pa3paboTKy BceeoOlieit AekTapanun npas desioBeka (npumeianue pedakuyuu).

Morsink, ibid., p. 59.

Chozen Yomy [Susan Waltz] — coBpeMeHHbIi aMePUKAHCKHI1 yUeHBbIi1, CIEMAICT 10 BONPOCaM TIPaB YesloBeKa 1 MEXK/yHapOJHbIX OTHOIIEHHI, mpodeccop dakynbTeTa my6ImyaHoi

no/mTHKN YHnBepenrera mrarta Muuuran, CIIA (npumeuanue peoakuu).

Susan Waltz. «Universalizing Human Rights: The Role of Small States in the Construction of the Universal Declaration of Human Rights». 23 Human Rights Quarterly 44—72 (2001),

p. 55.

Mary Ann Glendon. «The Rule of Law in the Universal Declaration of Human Rights». 2 Northwestern University Journal of International Human Rights 5 (2004). Anpec jaHHOi
cratei B HTepHeTe: http://www.law.northwestern.edu/journals/jihr/v2/5 (B nocneanuii pa3 apropom npocmotpero 16 mast 2007 r.).

Gregory Fox, Brad Roth. Op. cit., p. 331.

Kurt Herndl. «The Case-Law of the Commission as Regards the Right to Free Elections (Article 3 of Protocol 1)», B coopuuke The Birth of European Human Rights Law. Michele de
Salvia and Marti E. Villiger (eds.) Baden-Baden, Nomos Verlagsgesellschaft, 1998 («npaBo rpaskjjaHnHa Ha y4yacTye B BbIOOPaX sIBIISICTCSI KBUHT3CCEHIMEN JIF000ro IeMOKPATHYECKOrO
00LIeCTBa 1 JII000r0 IEMOKPATUYECKOT0 IOCYapCTBa» ).

DTOT He MOJUIEXKAIMIT UIBSTHSM CIICOK BKIIOYAET (a) PaBoO Ha CBOOOTY MHEHMSI M BBIPaXKEHNsI MHEHHS, TIPABO HA CBOOOJLY MBICTIH, COBECTH M PEJIUTHH, IPABO Ha CBOOOY MHUPHBIX
cobOpaHuii 1 Ha cBoOOly oObeHenns; (b) mpaBo Ha cBOGOJY MCKATh, MOJTyYaTh U PACTIPOCTPAHATHL MH(OPMALMIO U MJIEN Yepes Jo0ble cpeicTBa MH(opMalyn; (C) NPUHLMI BEPXOBEH-
cTBa npasa; (d) mpaBo Ha BceoOllee ¥ paBHOE N30MpaTeIbHOE NPABO, PABHO KaK M MPABO Ha CBOOOJIHBII MOPSJOK FOJIOCOBAHNS 1 HA NEPUONYECKIE U CBOOOJIHbIE BBIOOPHI; (€) NpaBo
Ha yJacTye B TOJIUTHYECKOM Tiporiecce; (f) TpaHCIIapeHTHbIE 1 MOJOTYETHBIE FOCY/IAPCTBEHHBIC YUPEX/CHN; (g) MPaBO TPaXK/IaH N30MpaTh s ce6si TOCYapCTBEHHOE YCTPOHCTBO C
TIOMOIIBIO KOHCTUTYIMOHHBIX MM MHBIX IEMOKPATHYECKHX CPefcTB; (h) mpaBo paBHOTO JOCTYINA K TOCyAapcTBEHHOI cityk06e. Promotion of the Right to Democracy, Comm. HR Res.
1999/57 (27 April 1999) (approved by a vote of 51 —0—2).

Andrew K. Coleman, Jackson N. Maogoto. «Democracy’s Global Quest: A Noble Crusade Wrapped in Dirty Reality?». September 3, 2003. ExpressO Preprint Series. Working Paper
42. Appec pannoii ctatbu B iutepuere: http://law.bepress.com/expresso/eps/42 (B nocneyiHuii pa3 aBTopoM npocMoTpeHo 16 mast 2007 r.).

Hanee — Tlakr (npumeuanue pedaxyuu).

CMm. Henry J. Steiner. «Political Participation as a Human Right». 1 Harvard Human Rights Year Book 77 (1988), p. 87—88, 90, 93.
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NB! [JIABHAfl TEMA

NapTUIHON OCHOBe BblOopax'. Takum oOpa3oM, LEHON KOH-
ceHcyca ObUTH (POPMYJIMPOBKH IOCTATOYHO LIMPOKUE, UYTOObI
3aTylIeBaTh PE3KUE Pa3IMyusl Cpeu rOCYAapCTB B Xapak-
Tepe UX MPUBEPKEHHOCTH JIEMOKpPATUUECKON hopMe MpaB-
JeHus. PasHuiia Mexjy JIByMsl CJIOBECHBIMU BbIPA>KEHUSIMU
ujieu IeMoKpaTiu Bo BeeoOluieit iekaapauyuy npas yesioBeka
1 B MeKyHapOIHOM NaKTe O TPa’KJaHCKUX U MOJIMTUYECKUX
npaBax Mo 3TOW MPUUYMHE SIBISIFOTCS JHOOONBITHLIMU. Bpaj
Port nosicusie, 4to:

«Cratbst 21 BceoOuiein jieknapauyy npae 4esoBeKa MOXKET
ObITh MCTOJIKOBAaHA CHJUIOTMCTUYECKM KaK O3HAvaroIasi, 4To
OCHOBOW TOCY/IAPCTBEHHOI BJIACTU SIBJISIETCS] Takasi BOJISI Ha-
pojia, kakas Oblia BblpaxkeHa Ha BbIOOpax, TOrja Kak Hesnmbe-
paJibHbIE PesKUMBbI MPEANOWIN Obl, YTOOBI 3Ta CTAThsl O3HAYAJA,
YTO BOJISI HApojia (B aOCTPAKTHOM CMBbICIIE) SIBIISIETCS OCHOBOW
rOCy/JIapCTBEHHON BJIACTU, & NMOTOMY M BbIPAXKAETCs rocyjap-
CTBEHHO BIIACThIO, @ TAKKe BbIpaXkaeTcs U B BbiOopax. Bepcust
JeMoKpaTun B Mexk/IyHapOjIHOM NMaKTe O IPaXKJAaHCKUX U MOJIU-
TUYECKUX MpaBax YMpPOILAET BOMPOC TEM, YTO OCTaBIsieT Oe3
ornpefeJieHnsl OTHOLLIEHNEe — €CJIM TAKOBOE BOOOIIE CYLIECTBY-
€T — He TOJIbKO MEXKJ1y TOCY/IapCTBEHHOI BJIACTHIO U BbIOOPA-
MU, HO TaK>Ke U ME3KJly FOCYIapCTBEHHON BJIACTBIO U yUaCTHEM
rpak/aH B JieJiax roCylapCTBar»’.

HanGonee 3HauMTeNbHBIM, OJfHAKO, SIBJISIETCSI TO OOCTO-
STENBCTBO, UTO cofiepxkaHue ctatbu 21 Jleknapauun npas
YeJIoBeKa HAMHOTO ILMpe, YeM cojiepskanue cratbu 3 [lpo-
Tokosa Ne 1 kK Konsenuu. Het coMHeHust B TOM, 4TO 3T0 —
6sarofapsi ToMy (hakTy, YTO «MaJible TOCYIapCTBa» U APYTrHe
rocyaapcTsa, ynoMuHaemble Chro3eH Youl, CyMenau nome-
mwath CoenuHeHHoMy KoOposieBCTBY 3aKpenuThb >KelaeMyro
UM «MUHMMAaJIMCTCKYIO» Bepcuio ctatbu 21 [eknapaiym
npaB YeJIoBeKa.

Mpouecc paspa6orku npoekta Konenuuu B CoBete EBponbi

Pa6oroit no nogroroBke KonseHuun 3annmaincsa Komurer
MUHUCTPOB (3acefiasi 3a 3aKpbITbIMU JiBepsiMr) U KoOHCYIIb-
TaThBHAs accamOuies (3acefiasi myoymyHo) B iepuop ¢ 11 mast
1949 r. mo 20 mapra 1952 r. Cama KoHBeHuust Oblna OT-
KpbITa 17151 noinucanus B r. Pume 4 Hosiopst 1950 r., a [Ipo-
ToKOJ Ne 1 K KoHBeHUMM ObIT OTKPBIT JIjisl TIOJIMUCAHUSI B
r. [Tapike 20 mapta 1952 r. IIpoTokonsl paGoThl Haj| MPo-

ekToM KOHBEHIIMM — B TOI 4acTH, KOTOpasi He SIBJISIETCSI 3a-
KPBITOIl — ObIJIM OMyOIMKOBAaHbI B BOCBMHU TOMax «Travaux
préparatoires»°.

[TpuuuHa, MO KOTOPOH Tak CKOpPO BCJeE[ 3a NPUHSITHEM
KonBeHuuu ObUT IPUHSAT IONOJHUTENbHBIN [IpoToKO0M K Heil,
SIBIISIETCS UPE3BbIYAMHO BAXKHOM JIJIsl apryMeHTAaluu, U3J0-
>KeHHOH B HacTosiuel crtatbe. Eme pa3 Torna CoenuHeHHOe
KoponeBcTBo chirpano 3n0BpefiHyto podb. [1o kpaiineit mepe,
HaunHao-To CoeuHeHHoe KoposieBCTBO XOpOIIO — TakK, Ha
OJIHOM M3 MepBbIX ciyiaHuil cap [IaBua Makceenn-Paiig?,
omquH u3 npepctasutenein CoenuHenHoro KoposecTBa B
KoncynbraTuBHoii accambnee Coseta EBponbr’, ccbliaicst
Ha «<...> (pyHAAMEHTaIbHbIe TPUHLUIBI IEMOKPATUU, KOTO-
pbl€ JIOrOBApUBAIOIIMECS] TOCY/IAPCTBA JIOJKHBI COOJTIO/IATh.
JleMOKpaTusi OXBaThIBaeT <...> MPABO OPraHU30BLIBATH MO-
JIMTUYECKYIO ONMMO3ULMIO, YTO TaKKe MOfIpa3yMeBaeT MpaBo
BbIJIBUTaTh KaHAWUJIATOB OMMO3UIUU HA BLIOOPAx»®. Y UUThI-
Basl HeJlaBHUE fiena, paccmoTpeHHble EBponeiickum CypoM,
KOTOpbIE OCBEILIAOTCS B HACTOSILIEH CTAaThe, 3TU CJI0BA HbIH-
4ye BOCMpUHUMAIOTCs ¢ uponueit. Jloknaquuk, r-H [1.-A. Ter-
KeH’ u3 PpaHuuu, 106aBUs, YTO JAHHOMY MpPaBy /IOJKHA
KOPPECTIOHIUPOBATh 00SI3aHHOCTh MPABUTEJBLCTB «<...> HE
NpeANpPUHUMATh HUKAKWX JISUCTBUI MO BMELIATEJLCTBY B
OCYILIECTBJIEHNE I'PasKjaHaMU MPaBa OPraHU30BbIBATH MOJIM-
TUYECKYIO OMIO3ULIIO»®.

Bce nokymentsl OOH no npaBam uesoBeka BOMJIOLIAIOT B
cebe NpUBEP>KEHHOCTD JIEMOKPATUUYeCKOil (popMe NpaBJieHus!
u oTpaxkaroT — coryiacHo Bpaiiany CumrncoHy’ — yeTbIpe
npien. [lepBas upies 3aKkir0yaeTcs B TOM, YTO FOCYJapCTBEH-
Hasl BJIACTh JIOJIKHA ObITH OCHOBaHa Ha BoJie Hapoya. Bropas
ujiess — B TOM, UTO BCE OTBEUAIOLIME Hajiexkalmm Tpe6o-
BaHUSIM I'pakjiaHe JOKHbI UMETh BO3MOXKHOCTb NPUHUMATh
y4yacTHe B YNPaBIEHUWM CBOEW CTpaHOi. TpeThs upues — B
TOM, YTO BOJII Hapojia OINpeJessieTCs OCPEICTBOM MEepUO-
MYECKU MPOBOJMMBIX BbIOOpPOB. UeTBepTas uest — B TOM,
YTO BbIOOPHI JIOJIKHBI ObITH CBOOOJHBIMU U IOJKHBI IPOBO-
JIMTHCS TIPU BCEOOLIEM M30MpaTEeIbHOM TpaBe U MyTeM Tail-
Horo rojiocoBanusi'. CoenuHenHoe KoposieBcTBO Ob1IO MpU-
Bep:KeHo [lekiiapalyy npas yejoBeKa.

CoenunenHoe KoponeBcTBo, 0iHaKo0, He 01aroBOJIUIIO Ujiee
BOIUIOTUTH 3TU NpuHUuUIbl B Konsenuun. Kak ykaszbisain [Ix.
MapcTon!'!, nocse npopajia NoNbITOK MNOALICKATH MOAXOfSIILIE-
ro MpakTUKYIOUIEero 6appucTepa, YToObl CTaTh — B KauecT-
BE «KBAJIM(PUIMPOBAHHON MEPCOHbI» — YJIEHOM KOMUTETA,

Steiner, ibid., p. 91 (aBTOp CTAaTbH NPH 3TOM 3aMEUAET, YTO MONpaBKa K MeXayHapoJHOMY TaKTy O FPaXKIAHCKUX M MOJMTUYECKUX NpaBaxX, TpeOyIomas yCTAHOBIESHNUS TIFOPAIUCTH-

YECKOI CUCTeMbI MOJUTUYECKUX l'li:lpTl/ll‘;I, Obll1a OTO3BaHA B KAUeCTBE yceTynku COBCTCKOMy CO}ij)

Hurupyercs B crarbe: Steiner, ibid., p. 93.
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Council of Europe. Collected edition of the «Travaux préparatoires» of the European Convention on Human Rights in eight volumes (1975—1985). Dordrecht, Martinus Nijhoff
[travaux préparatoires ((ppaHll.) — MaTepHasIbl MOArOTOBUTEIBLHOI PaGOTHI O pa3paboTKe TeKcTa AOKyMeHTa (npumeuanue pedaxiyuit)].

Hesun Makcsenn-®aitd [David Maxwell-Fyfe] (1900 —1967) — u3BecTHbIIT GpUTAHCKMIT MOJIUTHYECKHIL AesiTelb, topucT, rpac Kunmypceknit, rpad Paiid Joprnoxckuit. B 1942 rogy
OblI1 Ha3HAueH ['eHepabHBIM aTTOPHEEM, B KauecTBe riiaBHoro oosuuuTesns ot CoennenHoro Koposesersa yuactBoBan B padote MekyHapojHOro BoeHHOro TpudyHana B HiopHoep-
re. B 1951 —1954 rr. — Munuctp BHyTpeHHUX e, B 1954—1962 rr. — Jlopa-kauunep Coegunennoro Koponescrsa (npumeuanue pedaxuuit).

Kak rpac Kunmypcknit oH osxe cran JIopa-KaHIJIepoM B IPaBUTEILCTBE KOHCEPBATOPOB; OH 3aHsi rocT IpenicenaTens KomuTeTa o IopiimyecKiM 1 a[MUHICTPATHBHBIM BOIIPOCAM
Kowncynerarushoit accam6nen Cosera EBpornb.

Council of Europe. Collected edition of the «Travaux préparatoires» of the European Convention on Human Rights. Op. cit., volume 1 Preparatory Commission of the Council of
Europe, Committee of Ministers, Consultative Assembly (11 May — 8 September 1949), p. 118.

IIbep-Anpu Tetsken [Pierre-Henri Teitgen] (1908 —1997) — u3BecTHbIi (ppaHIly3CKMil TOCYJAPCTBEHHBIN U MONTUTHYECKUIL JIesiTelb, FOPUCT, MPoeccop Npasa; aKTUBHbIIA y4aCTHUK
panuysckoro ConpoTusieHus B rojibl BTopoit MUPOBOI1 BOITHBI; B IIOCIEBOSHHBIX MPABUTEILCTBAX 3aHUMAI Psifi MUHUCTEPCKUX MOCTOB, BKIIIOYAst NOCTbl MuUHUCTpa rocTHLmKU 1 Mu-
HUCTPa 060POHBI, & TakkKe NocT 3amectuTelst [IpeMbep-MUHUCTPA; OIMH U3 BEAYLIMX pa3paboTunkos npoekta Konsenuun; B 1976 — 1980 rr. 3anuman noct cypsu Esporneiickoro Cyja
110 TIPaBaM uesioBeKa (npumenanie peoaKyui).

Travaux préparatoires. Vol. 1, p. 168.

Bpaitan Cumncon [A. W. Brian Simpson] — coBpeMeHHbIil aMepUKAHCKMI1 yUeHblil, CMEUMAIMCT MO MCTOPUN NPaBa U MpaBaM 4esoBeKa, Npodeccop IopuIuIeckoro GakyapTeTa Y Hu-
Bepcutera wrata Muunran, CIIA (npumeuarue pedaxyuu).

A. W. Brian Simpson. Human Rights and the End of Empire: Britain and the Genesis of the European Convention. Oxford, Oxford University Press, 2001, p. 757

xeddpn Mapcton [Geoffrey Marston] — coBpeMeHHbII GPUTAHCKMIT FOPUCT-YUEHBIi, CIIEIUANNCT TI0 MEXAyHApPOAHOMY NpaBy, Tipodeccop npasa KeMOPHIKCKOro yHIBepcuTeTa,
Coenunennoe KoponeBcTso (npumeuanue pedaxuyuu).
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OTBETCTBEHHOT0 3a MOATrOTOBKY mMpoekTa KoHBeHuuu, cap
Ockap [laycoH, 10 HeflaBHEro BpeMEHU 3aHUMABLLIUI JIOJIK-
HOCTb CTapuIero COBETHUKA MO IOPUAMYECKIM Boripocam Mu-
HucTtepcTBa BHYTpeHHUX fes CoepuHeHHoro KopouseBcTBa
1 OKOJIO JIBYX JIET MOCJIe 3TOr0 HAXOJIUBILMUICS B OTCTaBKe,
Obl1 Ha3HaveH npeacTaBisTh CoenuHeHnHoe KoponeBcTBO B
npouecce pazpadoTku npoekTa KoHBeHuu'. DBOTOUUOHU-
poBanue nozuuuu CoenuHenHoro KoponeBcTBa npociesku-
BaeTcs B 3asiBjieHun [laycoHa Ha 3acefanuu Komurera skc-
neptoB 2 ¢pepaist 1950 r.: «I[IpaButenscTBo CoelMHEHHOTO
KoponeBcTBa xenaet UCKIIOUUTD TY YaCTh 9TON CTATbU, KO-
TOpasi COAEPKUT 00s13aTEILCTBA TOCYJAPCTBA B OTHOLLIEHUN
MeXaHu3Ma BbIOOPOB U MpaBa IpaskjlaH Ha OpPraHu3aluio Mo-
JUTUYECKON onno3utuu». OH J1anee MpooJIsKuIIL:

«MO3KHO MOSICHUTb, YTO MPEJJIOKEHUS] B 3TOI CTAThe, OTHO-
csIpecst K TeM BOMPOCaM, UMEIOT KOHCTUTYIMOHHBINA U TIOJU-
Tudeckmit xapakrep. [1o muenuto [TpaBurenbcTBa CoelMHEHHO-
ro KoponeBcTBa, 3Tv NpejiiosKeHNsT He SBISTIOTCS YMECTHBIME
JUISl BKITFOUYEHHST X B TeKCT Tpeqiaraemoii Konsenuyn. MHo-
TOYUCIICHHBI TIPAKTHYECKUE TPYAHOCTH, KOTOPbIE BOSHUKHYT B
ciyyae BKIItOUYeHus1 Tako ctatbu B Konsenuuto. Crenytoniye
M3 HUX MOTYT OBITh YIIOMSIHYThI:

a) HeB03MOKHOCTB JJOCTUIKEHUS COTTIacHsl 10 BOMIPOCY O TOM,
YeM 3Ke MMEHHO SIBIISTIOTCS] (DYHIaMEHTAJIbHbIE TPUHIVIIBI Jie-
MOKPATHH <...>»2.

Hecmorps Ha 310, npoekT Joknaga KomureTa akcnepToB oT
16 mapta 1950 r. copepskast npuiosKeHue co crefytolei gpa-
3001: «HE NPEANPUHUMATh HUKAKUX POU3BOJIbHBIX ACHCTBUI 110
BMELIATENLCTBY B OCYILECTBIICHUE IPaskjaHaMK MpaBa Ha KpU-
TUKY Y MpaBa OPraHU30BbIBATH MOJIUTUUYECKYIO OMMO3ULMION’,
JlaHHOE nosIokeHKe GbLIO MMPOCTO BONPOCOM, BbI3BABILIMIM O0ITb-
e pacxoxkeHust B nofaxopax. 4 aprycta 1950 r. Ha nsitoMm 3a-
cenannu Komurera munmctpos Coseta EBporbl (Oaviee — Ko-
MUTET MUHUCTPOB), fiesieraT ot MpnaHgyy npeiyioskua BHECTH
NONpaBKy, KoTopas riacuia ciepytouiee: «B Teker KoneHiym
HEO0OXOMMO BKJIFOUUTh MOJIOKEHUE, IPETyCMaTPUBAIOLIEE, YTO
He Oy/IeT MPeINPUHUMATHLCSI HUKAKUX TPOU3BOJILHBIX [IEHCTBUI
0 BMELLIATEIbCTBY B OCYIIECTBIICHUE MPaBa IEMOKPATUIECKON
MOJIMTUYECKOM OMMO3ULIMK HA KPUTHUKY TPABUTENLCTBA U TpaBa
rpaxkaaH OpraHW30BbIBATH MOJMTUYECKYIO OMMO3ULMIO MO Jie-
MoOKpaThieckuM npuHipnam»*, CoeaunenHoe KoposneBcTBo He
Pa3nessuio JAHHYIO TOUKY 3PEHUs].

16 aBrycta 1950 r. Ha BTOpOIi ceccun KoHcynbTaTUBHOI ac-
cambJien, Mo OKOHYaHMU paboThl KomuTeTa MUHUCTPOB HaJl
npoekToM KonBeHuyu, r-H TeTskeH BbICKa3an CBOE HErojo-
BaHUe 1o noBofy npoekta KoHBeHuuu, npensioskeHHoro Ko-
MUTETOM MUHUCTPOB B TAKOH K€ BO MHOT'OM (hOpMe, B KaKoi
KonBeHuyst 6b11a OTKpbITA 151 ofnucanust B Hosiope 1950 r.

NB! [JTABHAfl TEMA

«KoHBeH1us, ¢ KOTOpPOi1 Mbl ceilyac umeeM JieJlo, TOXOXKe,
MeHee JMOepallbHa, YeM Jlake BeCbMa OIPAaHUYUTEJIbHBIN 110
cBoeMy copiepxkanuto ¥YcraB Cosera EBponsl <...> Bbuin yBs-
3aHbl OYEHb TECHO BMeCTe <...> (pyHIaMeHTAJIbHblE JIMYHbIE
CBOOOJIbI U OCHOBHbIE MPUHLMIBI MOJUTUYECKON AEMOKPAaTUI
<...> [oH nmen B Bty npeamOyJly, B TOM BUjle, KaK OHa ObliIa
n3J10KeHa Bblile]. MITak, 1o MHEHHIO HAlUKMX IPABUTEJBbCTB, 3TH
Tpu (pyHAMEHTANbHbIE UJle — JIMYHasi CBOOO/A, IEeMOKPATHsL
1 IIPUHLIMIT BEPXOBEHCTBA IPaBa — SIBJISIFOTCS TPEMsI aCIEKTaMK
eHoi peanbHOcTU. CerojiHs ke Hac MPOCST IapaHTUPOBATH
JIMYHbIE CBOOO/BI 6€3 TOr0, YTOObI FAPAaHTUPOBATH JIEMOKPATHIO
1 (pyHAaMEHTaJIbHbIE NPUHLMUIBI €€ UHCTUTYTOB! A Ha YeM ke
3KKJIeTCs AaHHbI aprymeHT? Ha BO3MOXKHOM pa3fesieHuu By X
TOHSITHIT — COBEpIIEHHas uermyxal»’.

OH yKa3zaj Ha TO 0OCTOSITENIbCTBO, YTO MMEHHO TaKoe pas-
JeJIeHNe YK€ BBEJICHO Ha MPaKTUKe — IO Y'Y CTOPOHY
«KeJIe3HOro 3aHaBeca». [lebaTel o aToMy Bomnpocy B Kon-
CyJIBTATMBHON accambiiee ObUT COOTBETCTBEHHO OYPHBIMUC.

CUMIICOH yKa3bIBaeT, YTO OTKa3 MHHUCTPOB MHOCTPAHHBIX
Jiel BKIFOUNTD B TeKCT KOHBEHIMM TpH yKa3aHHBIX 1paBa BbI-
3BasIo OOJIbILIOE Pa3fipaKeHNe; U3BECTHO TAKKE, YTO OMNMO3HU-
M0 TIO BKJIOYEHMIO B TEKCT 3TUX MpaB Bosriasuio Coenu-
HeHHoe KoponeBcTBO”. DT0 ObIIO PE3yJbTaTOM peLleHMs
Ka6uHeta MuHuCTpOoB, npunsitoro 24 oktaops 1950 r. Bocnen
3a 3TUM pelieHneM MuHicTepeTBO MHOCTpaHHbIX jen Coenu-
HeHHoro KoposieBCcTBa MOAAr0TOBUIIO MHCTPYKLIMIO J7Ist DpHECTa
Jl3BrCca, MApIaMEHTCKOro 3aMECTUTENsl MUHUCTpPA, KOTOPBIi
JOJDKEH ObLT yyacTBOBATh B 3acefiaHny Komurera MUHUCTPOB
B Pume. B uHcTpykumm ykaseiBanoch, 4ro KoHcynbraTuBHast
accambJ1est peyIoKuia BKIIIOUYUTh B TeKCT KOHBEHLMY TpU HO-
BbIX MpaBa (cTaThbio 10, 3aKpensisitollyto NpaBo COOCTBEHHOCTH,
cTaThbio 11, 3aKpenIsIoLLyt0 MpaBo Ha 00pa30BaHUE, U CTATHIO
17, rapaHTUpYIOLLIYIO CYLECTBOBAaHHE JEMOKPATUYECKUX MH-
CTUTYTOB), HO [13BHC JIOJKEH MPHIEP>KUBATLCS TOV TTO3ULUM,
yro KOMUTET MUHHUCTPOB BIIOJIHE Y/IOBIETBOPEH MPE/BITYIIIM
MPOEKTOM 1 YTO y MMHUCTPOB HE ObLIO OCHOBAHMIA JIJIsl U3MEHe-
HUSI CBOMX TOUEK 3PEHUST’.

15 Hos16ps 1950 r. Jlopa-kauuyep CoepunenHoro Kopo-
neBcTBa JI>)KOBUTT BBICTYNUI ¢ 3asBieHueM B [lanmate jop-
JI0B, B KOTOPOM OH J1aJI SICHO MOHSITh, uTo CoenunenHoe Ko-
POJIEBCTBO BXOMJIO B YMCJIO CTPaH, BBICTYNAIOLIMX MPOTUB
nosioxkeHns: KonBeHumm o peMokpatun’.

Illecrasi ceccuss Komurera MHMHHUCTPOB, NPOXOJUBLIAS
3—4 nHosi6ps 1950 r., npencraBuia cBoi jokaaj 15 HOsSIOpst
1950 r.!"* KoMUTEeT MUHUCTPOB HE CMOT MPUIATH K eMHOrIac-
HOMY MHEHMIO OTHOCHTEJILHO Psijia MpejlaraBlmnxcs mornpa-
BOK. B jjoki1ajie BiepBbie 66110 omy6arkoBaHo nuckmo [Ipes-
cefaresst KomureTa no 1opujnyeckKuM 1 aIMUHACTPATHBHBIM
BOIpocam, ajpecoBaHHoe KomuTeTy MUHHCTPOB M Hampas-

Geoffrey Marston. «The United Kingdom’s Part in the Preparation of the European Convention on Human Rights, 1950». 41 International and Comparative Law Quarterly 4 (1993),
p. 796—826, p. 807. Kak 3ameuaer JI)x. Mapcron, Y. M. Jle Kecu u3 ynpasienust o Borpocam jiesirenibHoctt OOH Munncrepersa nHocTpanHbix jesn CoeuneHHoro KoponescTsa
3anpoTokonposan 21 fekabpst 1949 r. cienyolee: «51 coMHeBaroch, 4To GappucTep, Kak 0XKH/IAIOT, 3a0POCUT CBOIO MPAKTHKY ISl TOTO, YTOObI BBIMOJHSTE HEOIIAYMBAEMYO PaboTy
Hamero npepicrapuressi B 3roM Komurere. C apyroit CTopoHbl, ake ecim 1 GyJieT MPUHATO pelieHNe NPEIOXKITE TAKOMY YeJIOBEKY 3apIlIaTy, s COMHEBAIOCh, YTO MbI CMOKEM Mpeji-
JIO3KUTB IOCTATOYHO BBICOKYIO 3apILIATy, KOMIICHCUPYIOLIYIO H3BECTHOMY YeJIOBEKY JOXObI OT CBOE paGOThI, OT KOTOPOIl OH Oy/eT BbIHY>K/ICH 0TKa3aThcs» (ibid.). [laycoHa paHee oT-
KIJIOHWJIM KaK BO3MOSKHOT'O KaHauaaTa Ha noct npejcrasurens Coeunennoro Koponesctsa B Komuccn o npasam yesiopeka B Hb}o—l;IopKe (FO 371172814 [UNE 30361161961]).

Travaux préparatoires. Vol. 3. Committee of Experts (2 February — 10 March 1950), p. 182.

Travaux préparatoires. Vol. 4. Committee of Experts — Committee of Ministers conference of Senior Officials (30 March — 17 June 1950), p. 54.

Travaux préparatoires. Vol. 5. Legal Committee, Ad Hoc Joint Committee, Committee of Ministers, Consultative Assembly (23 June — 28 August 1950), p. 60.

Travaux préparatoires. Vol. 5, p. 288.

Travaux préparatoires. Vol. 6. Consultative Assembly.
Simpson, op. cit., p. 769.

Marston, op. cit., p. 821.

Simpson, op. cit., p. 770.

Travaux préparatoires. Vol. 7. Standing Committee of the Consultative Assembly, Consultative Assembly, Committee of Experts, Committee of Ministers, Legal Committee (3 November

1950 — 15 May 1951).
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neHHoe emy 24 utonst 1950 r.; B nmucbMe Jiesianach CChlIKa Ha
cratbto 21 Jleknapauuu npas yesnoBeka'. Korjga 3To 06cyK-
nanock Ha 19-m 3acepanuu 16 asrycra 1950 r., r-u HopTon?
3aJ1aJICcsi BOIPOCOM, MOKET JIM KaKasi-TnO0 KOHBEHIHsI, KOTO-
past He rapaHTHPYET NMPaBO Ha CBOOOJHbIE BLIOOPHI MM HE 3a-
NpeliaeT TOTaIUTAPUCTCKOe MOCSTaTeNbCTBO Ha 3aKOHHYIO
KPUTUKY CO CTOPOHBI JIEMOKPATUYECKON OMIMO3UIMHN, BOOO-
11Ie Ha3bIBATHCS KOHBEHIME O 3alluTe npaB uesoBeka’. ['-H
TeTrskeH 00aBUII, UTO OH ObIJT TIOPaKEH, YBUJIEB, YTO MUHHC-
TPbl MTHOCTPAHHBIX JIeJ YA u3 Tekcrta KonseHuun ymo-
MMHaHKE MPUHIUIA FAPAHTUPOBAHMST MOJIUTHUYECKUX TIPAB.
Ha 3acemanun KoHcynbratuBHOl accambien 8 nekaOpsi
1951 r. r-H TeTxkeH BKpaTlie OMUCAN MEeYATbHYI0 UCTOPHUIO
cayuuBuierocs. 25 asrycra 1950 r. KoncynabraTtuBHas ac-
camOJ1est permIia IONONIHUTh TeKCT, MpeficTaBleHHbI Komu-
TETOM MHHHCTPOB, YIIOMHMHAHMEM TpeX (PyHIaMEHTATbHBIX
npas, HbIHe MpeycMoTpeHHbIX B [IpoTokone Ne 1 k Konsen-
uu. 4 Hoa6ps 1950 r. MUHUCTPBI MHOCTPAHHBIX e MOMMICa-
nm B Pume KoHBeHMIO, B TEKCT KOTOPOIT TTOJIOXKEHNUST 00 3THX
npaBax BKIIOUYEHbI He ObLTH. BOCIIPUHSIB CTPOryI0 KPUTHKY CO
ctopoHbl KoHcynbTaTvBHON accamOnenr, MUHUCTPbI MHOCT-
PaHHBIX JIEJT IAJIA TOHSTh, YTO OHK U3yYaT BO3MOXKHOCTb NPU-
HSITHSI JIOTIOJIHUTENBHOTO npoTokoiia K Konsentyu. Komurer
MUHHCTPOB MPUHSI TaKoW MpoTokoJ 3 aBrycra 1951 r.
Taxum 06pa3oM, 3aKpensieHe rapaHTHil ISMOKpAaTHH ObIIO
ocTtasiieHo st [Iporokona Ne 1 k KonBeHuuu, Hapsity ¢ 3a-
KperuieHreM NpaBa COOCTBEHHOCTH U TpaBa Ha 00pa3oBaHue.

Ocnapusaemoe NOHATUE «AeMOKpaTUA»

Urto Xe mofpa3zyMeBaeT CIOBO «jeMokpartusi»? Ilapnot-
Ta CTaflHOPT HAMOMHMJIA HaM, YTO MPABO HA y4yacTue B I0-
JUTUYECKOM Mpolecce, 3akpenseHHoe B IIpoTokone Ne 1
Kk KoHBeHuuu, Hapsy ¢ rpaskJaHCKUMM U MOJUTUYECKUMU
npaBaMy, rapaHTupyeMbiMu camoil KoHBeHuueil, nociuepo-
BaTEJIbHO TOJIKOBAIUCH OPraHaMH, YUPE KAEHHBIMU Ha OCHO-
BaHnu KoHBeHIMH, B cBeTe NTMOEPATbHBIX AEMOKPATUUECKUX
CTaHIaPTOB I'OCY/JAPCTBEHHOI' 0 YIpaBJeHus’. «JleMokpaTus»
cornacHo Esponerickomy Cyjy® «03TOMY NpecTaBIsieT Co-
6011 eMHCTBEHHYIO TMOJUTUYECKYIO MOJeNb OpraHU3alu
oobuiecTsa, npeanosaraemyto KoHseHuen, 1 COOTBETCTBEH-
HO 3TO — E[IMHCTBEHHAasl MOJIeJIb, KOTOpasi He MPOTUBOPEUYUT
KonBenyuu». CtaitHOPT 100aBsieT, YTO B JIOMOJIHEHUE K
TpeGOBAHUIO MHOTONAPTHUITHON IEMOKPATHUH, BIPAXKEHHOMY
B KoHBeHIMHM, rocyjapcTBeHHas MPakTUKA BHYTPU CTPaH —
uyneHoB Coseta EBponbl u cuctemsl EBponeiickoro coo6-
LIeCTBa MOJIEP>KUBACT PErMOHANbHbIE HOPMbI JIEMOKPATH-
YECKOro YIpaBJIeHHsl OOILECTBOM.

Uto e KacaeTcsl B3aMMOCBSI3U MEXJy JAEeMOKpaTueil U
Konsenuueit, To EBponerickuii Cy B CBOEM MOCTaHOBJIE-
Hun oT 30 stHBapst 1998 r. no feny «O6beANHEHHAs KOMMY-
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9

Travaux préparatoires. Vol. 7, p. 158.

HHUCTUYECKast maptust Typuum U Apyrue 3asiBUTEIM NPOTHUB
Typuym» [United Communist Party of Turkey and Others v.
Turkey]” M3NOXKWI CIIEYIOIINE COOOPAsKEHMSI:

«be3 coMHenms1 ileMOKpaTyst sIBIISIeTCsl (PyHJIAMEHTAIIBHON vep-
TOI €BPONENCKOro MyOIMYHOro mopsaka. <...> DTO GeCCIOpHO
BBITEKaeT, BO-TIepBbIX, 13 [IpeamOyiibl kK KonBeHmu, KoTopast yc-
TAHABJIMBAET BIIOJIHE YETKYO CBsi3b MexKly KoHBeHLuel 1 ieMoK-
patueii, yTBep:Kiasl, YTo NOAJIep>KKa U JalbHenllas peatu3aust
paB yesioBeKka 1 (pyHAMEHTATIbHBIX CBOOO JIyylle 0OecIeyeHsbl,
C OJIHOW CTOPOHBI, MOJVIMHHO JEMOKPATHYECKUM MOIUTUYECKUM
PEKIMOM M, C IPYTOil CTOPOHBI, BCEOOLLM IIOHUMAHKUEM 1 COOITHO-
JIeHreM TpaB yesioBeka <...> [lanee B [IpeamOyne yTBepxkuaercs,
YTO eBPOIEICKIE CTPaHbI UIMEIOT O0LIee Hacleue MOTUTUYECKHUX
TpaJuLML, UjleasoB, CBOOO/IbI U BEpXOBEHCTBa npasa. EBpomneii-
ckuit Cya OTMETHIL, YTO B 3TO OOLLEe HACKE/Ie BXOAAT JiexKallye
B ocHOBe KOHBEHIMM LIEHHOCTH; <...> OH OTMETUJI HECKOJIbKO pa3,
yro KoHBeHIus1 OblIa 3aj{yMaHa JUIsl COXPAHEHUsS] U PaclpocTpa-
HEHUsI UIeAI0B Y LIEHHOCTE IeMOKPATUYECKOr0 OOILECTBA <...>».

OpHaKo caMo CJIOBO «JIEMOKPATHs» YPE3BbIYANHO 2IACTUYHO
U ero 3HaueHue ocrapuBaeTcs. Bce cormacHel ¢ TeM, 4To «fie-
MOKpaTHs» — XOpOLIasi Belllb, HO CYLLECTBYET MaJlo COrIacHsl
MO MOBOAY TOTO, YTO K€ 3TO Takoe B ToyHocTu. IIpu 3apoxne-
Hu CoBeTta EBpOIbI IeMOKpaTHsi, KaK OTMEYaJIoCh BhbIIIIE, Ofl-
pefensinack NoCpefiCTBOM NMPOTHBONOCTABJICHHIA: OHA ObIIa BCEM,
YTO HEe OTHOCWIOCH K «TOTAIMTApPHBIM» CHCTEMaM «KOMMYHH-
CTUUYECKMX» TOCy/IapcTB. [JaHHbIi1 a03al] IeCTPUT 3aKaBbIYEHHbI-
MU TEPMHUHAMM; 3TO OOBSICHSIETCSI IOMPOCTY TEM, YTO HU OfIVH 13
3TUX TEPMHMHOB HE OTPaKaeT YEeTKO TO, YTO HA MEPBbI B3IJISH
SICHO 0003HAYEHO TEM WM MHBbIM TEPMUHOM. 3HAUeHUE TaKOro
B3aMMOJICVICTBUSI TIOHSTHEI OyJIeT MPSIMO M3JTOSKEHO HIDKE B Ha-
crosiugen cratee. Y peiictBurensHo, ['yHHap bek® otmeTw, yto
Crpacoyprekuit Cy — Kak ¥ ipyrie Cybl — «<...> 10 MHO-
UM JIeNaM, Iyie TpeOyeTcst HaliT CyIeOHbIN KOMIPOMUCC MEKITY
KOH(IIMKTYIOIMMHI MEK/Ty COOO NpaBaMH, MPUHUMAET MOCTa-
HOBJICHMS1, yCTAHABJIMBAOLLME 3HAUEHNE, TPABOMEPHBIE MPaHNLbI
1 TpeGOBaHMs 6€30MACHOCTH JIEMOKPATHUYECKOTO TOCY/IapCTBa.
On ynomuHaeT noctaHoBieHue EBpornefickoro Cypa no aemy
«Jlactur-ITpun u Bekker npotuB CoenuHenHoro Koponesctsa
[Lustig-Prean and Beckett v. the United Kingdom]’, B KOTOpOM
Cypn ycraHoBun (B myHkTe 80 NMOCTAHOBIEHHUS MO YKA3aHHOMY
JIeITy), U4TO B YUCTIO «IPH3HAKOB» [IEMOKPATUYECKOro OOIIECTBA
BXOJISIT «IUTFOPAIM3M, TOIMTAYECKAs! TOJIEPAHTHOCTh M LIMPOTa
B3MVISIOB». Bek aet cBoi KoMMeHTapuii K aTomy BbiBoy Cypa:

«Hu 00 0ojiHOM U3 3THX TPU3HAKOB HEJIB3$5 CKA3aThb, UTO OH SIBJISETCS
OeccriopHbIM MPU3HAKOM OCHOBHOTO 3HAUEHUSI TIOHSITHS IEMOKPATHH; B
JIEVICTBUTEITILHOCTU HU OfIMH U3 HUX HE TIPEJICTABIISIeT COOOH JIEMOKpa-
THYECKYIO LIEHHOCTh C KJIACCHYECKOM TOUKM 3peHust ieMokpatuud. Cyjt
B JIAHHOM CITy4ae, Mo CyTH, UCXOIUT U3 UCTOPUUECKH BEChMA CITyyvail-

Yunbsm Hopron [William Norton] (1900— 1963) — upnanickuit TOINTHYECKUIl iesitenb, auaep Jleitdopuctcekoit naptun Mpaauguu ¢ 1932 no 1960 rop; B nepuop ¢ 1950 no 1951 rop
6b11 wieHoM fienerauyu Vipnaunanu B CtpacOypre u 4ieHOM OpraHn3aloHHOro Komurera KoHcynbTaTuBHON accambunien (npumeuarie pedaKyuit).

Travaux préparatoires. Vol. 7, p. 158.

Travaux préparatoires. Vol. 8. Consultative Assembly, Committee of Experts, Committee of Ministers, Legal Committee, Advisers to the Ministers (1 October 1951 — 20 March 1952).

Charlotte Steinorth. «<Democratisation and International Law in the 21st Century: Whither the democratic entitlement?». BISA Annual Conference. December 2006. University of Cork.
Anpec panHoi pa6otbl B Muteprere: http://www.bisa.ac.uk/2006/pps/steinorth.pdf (B nocnenuuit pa3 apropom npocmorpeto 16 mast 2007 r.).

W3 nocranosnenust Esponeiickoro Cypia ot 30 suBapst 1998 r. 1o ieny «O0beiMHenHast KoMMyHucTryeckast maptus Typuuy u apyrue 3asisureny npotus Typuywm» [United Communist Party of
Turkey and Others v. Turkey], >xano6a Ne 19392/92, § 45, CGopHuK nocTaHoBneHuit 1 periennit EBponeiickoro Cygia 1o nipaBam yelnoBeka [Reports of Judgments and Decisions] 1998-1.

C6opuuk nocranossennii u peennit EBponeiickoro Cypa no npasam uenoBeka [Reports of Judgments and Decisions] 1998-1, ctp. 21—22, § 45, uutupyercst B noctaHoBnennn Ep-
poneiickoro Cyia o ieny «HMasap u apyrue sassuresu npotus Typumm» [Yazar and Others v. Turkey], xanooer Ne 22723/93, 22724/93 u 22725/93, § 47, CGOPHIK MOCTAHOBIICHHIT 1

pewennit EBponeiickoro Cypia no npasam yenoseka ECHR 2002-1II).

I'ynnap Bek [Gunnar Beck] — coBpeMeHHBIiT GpUTaHCKUIT FOPUCT-YY€eHblil, CIIEUMAINCT MO TEOPUX 1 METOJI0JIOrMH TpaBa, EBponeiickoMy npaBy u nosutuyeckoi cunocodun, npocec-
cop hakyJibTeTa a3MaTCKuX 1 ahpuKaHCKUX uccnefoBannii Y ausepcurera r. Jlonaona, Coeunennoe KoponeBcTBo (npumeuanue peoakyuu).

ZKano6br Ne 31417/96 u 32377/96, nocranosnenue EBponeiickoro Cyaa ot 27 centsopst 1999 r.
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HOI1 KOHIIETIVN JTMOEPATBHOI JIEMOKPATHH, TIPH KOTOPOI TPeOOBAHI-
SIM TIpaBIICHUsT GOJTBIIMHCTBA HAHOCUTCS YIIEpO V3PSIHBIM COLMAITb-
HbIM JTHOEPAT3MOM, BO3MOYKHO JIasKe BCENIO3BOJIEHHOCTHIO» .

B ofiHOM U3 HeJlaBHUX OMNpENeIeHNI MOHSTUST «IeMOKpaTHs»
YTBEPXKJIAETCS, YTO «<...> CTATYC JIGMOKPATUM KaK MpaBJIeHMsI
Hapooa N 0451 HapoOa CKOpee SIBIISICTCS OTIIMUUTEITHHON OCHOB-
HOI1 YepTOli BepoBaHusl ieMoKpaTa»?. OfHaKo, BONPOC, KOTOPbIit
HEYCTAaHHO MpEeCIIefIoBal 3TO CamMoe BEepoBaHMe, ObUT B HauOO-
Jiee HesmuenpusiTHo# ¢popme noctasieH Kapiom lImurrom® 1o
TOro, Kak OH CTa O(hULMATIbHBIM MCOIOrOM Hal3Ma. AHaM-
3UpY$l «KPU3KC COBPEMEHHOTO TNapaMeHTapyu3Ma», OH YTBEPK-
JAAJl, YTO TAKOBOI KPU3UC ObUT «<...> B CBOEH ITyOUHHON CyTH
Hen30e>KHBIM MPOSIBIIEHUEM MPOTUBOPEUNIA IMOEPATLHOTO MHIU-
BUJlyaJI3Ma 1 IGMOKPATUYECKON FOMOTeHHOCTH». BOT no3uisi,
3aHMMaeMast MHOTMMU KpuTrkamu Pycco® 1 Munnst®: kak — ecim
CIefIOBATh UX YCTAHOBKAM — JIGMOKPATHSI MOXKET yTBEPUTHCS],
KpOMe Kak B TOMOI'€HHOM 3THUUECKOM O0LLecTBe?

Ykas3bIBasi, Kak 3TO JIeJal0T MHOTHE COBPEMEHHUKH, Ha TO
00CTOSITENILCTBO, YTO BOMPOCHI FOCYAAPCTBEHHOTO yIpaBJie-
HUS HE SIBJISIFOTCS IPEAMETOM OTKPBITHIX J1e0aTOB, U TO, O YeM
MEXK/y CO00I «<...>JOrOBapUBalOTCS B MAJIEHBKUX KOMUTE-
Tax NpefICTABUTENIN NHTEPECOB OOJIBLILIOrO KanuTana, ijs cy-
ne6 MUJTMOHOB JIIOfiel, BO3MOXKHO 60J1ee BaskKHO, YeM JIro0o0e
peleHne, IPUHUMaeMoe B OObIYHOM MOJMTUYECKOM MpoLeC-
ce», IIIMUTT 3asiBUJI, YTO «peasbHBIN (hOpMAT TapiiaMEHT-
CKOIl IeSITEeNIbHOCTH, TJIACHOCTU U MyOJMYHBIX 00CY KJESHUI
NPEeBPATUIICS B MYCTYIO U HUYTOXKHYIO (POPMATILHOCTb» .

B cBoeli HefaBHeN U Ype3BbIYAHO CIOXKHON padbore MapTuH
Jlachmue® cpesan NonbITKY NPUMUPUTE Pa3Hble TIOHUMAHUS fie-
MOKpaTHU; OH YTBEPK/AET, UTO «<...> JIEMOKPATHUSI HE MOXKET
ObITb MOHSITA Yepe3 NpU3My HEKOeil HEONMOCPENOBAHHON KOH-
LEMMM BOJM Hapofa. Y CTpEeMIIeHMs] HApOJJHOM MacChl Heus-
6€yKHO BCTYMAIOT B IPOTUBOPEUME IPYT C APYTOM, M UIMEHHO IO
3TOI MPUYMHE BO3HMKJIA MPAKTHKA MOIUTYECKON JIeTeIbHOC-
TU. Arperaiuysi ’HTEpECOB ¥ MHEHUH, MOfIpa3yMeBaeMast KOHLIET-
Lyieil IEMOKPATUYECKON BOJIM, MOKET OBbITh MPU3HAHA TOJIBKO
KOIJIa OHA BOIJIOLLEHA B KaKYHO-JIMO0 MpPeiCTaBUTENBHYO (hop-
My»°. HecmoTpst Ha To, uyto JlachnH conpsiraeTcsi — J1€CTHBIM
00pa3oM — €O HIMUTTOBCKOM KOHUEMIMEN «MOJIUTHYECKOro» !
KaK «OMNUpAroLIeiicsi Ha CBOM COOCTBEHHbIE OTJIMYMTENBHbIC
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0COGEHHOCTH», TO €CTh, KaK JIPYT 1 Bpar'', ero (hopMyJIMpOBKU
MONPOCTY He MPUHUMAOT BO BHUMaHue KpuTuKy I[murra. K
TOMY >K€ B CBOEI1 HElaBHO OIMyOJIMKOBAHHON BaskKHOW padoTe'
Kak Pancbep® KeiiMUT NpeiCTaBUTENTLHYO (POPMY KaK «<...>
NPSIMYIO MPOTHUBOMOJIOKHOCTh JIGMOKPATHUM» C CaMOT0 €€ BO3-
HMKHOBEHUS] — CO BpeMeH PpaHIly3cKkoil 1 AMEpUKaHCKON pe-
Bommoumii'. J1efiCTBUTENBHO, «CTPOrO TOBOPSI, HE CYILLIECTBYET
TaKo¥ BellY, KaK JIEMOKPaTUYECKOe IOCyIlapCTBEHHOE YIpaB-
neHue. ['ocyapcTBeHHOe ynpaBiieH!e BCeryia OCyLIECTBIIIeTC s
MEHBIIIMHCTBOM B OTHOILICHUH OOJIBIIIMHCTBA <. ..>»'%,

HepasHo paccmoTtpennbie EBponeiickum Cysiom fiena, Ko-
TOpbIE PACCMATPUBAIOTCS B HACTOSIIIEH CTAaThe, UITFOCTPU-
pytoT nonbITKy Cyzia pazpelmTh npodsieMy MpopbiBa Ha Mo-
JUTUYECKYIO CLIEHY TpecTaBUTelNell 2JeKTopaTa, KOTophle
YTPOXKAIOT 3TOMY MPABJIEHUIO MEHBIIMHCTBA.

TonkoBaHue 1 paclMpeHne cmbicna nonoxenuii ctatbu 3 Mpotokona Ne 1
K KonBenuun EBponeiickum Cygom

1o cux Nmop B HACTOSILLEN CTaThe ObLIO MOKAa3aHO, BO-TEPBbIX,
yTO copiepskanue ctatbu 3 [Tporokona Ne 1 k KoHBeHuuu siBJisi-
€TCsl b ONIeIHOI TEeHBIO TOTO, YTO 3aMBILIISIIOCH B CAMOM
Hayase, 1 YTO eJie-eJie Mepekuso TOMbITKU MpeCTaBUTeNel
Coepunennoro KoposeBcTBa n36aBUThCS OT JAHHOI HOPMBI BO-
00l1ie; 1, BO-BTOPBIX, YTO COEPKaHKUe 3TON HOPMBI, Kak OHO B
PEaNbHOCTH BBIMVISIUT, OTHIO/Ib HE SIBJISICTCS BIOJIHE SICHBIM.

Ho Hactosiero Bpemenu EsporneiickuM CynoM ObLTO BbI-
HeceHo mnopsiika 46 MOCTAaHOBJIEHUH, KACAIOIMXCSl CTaThbu 3
ITporokona Ne 1 k KonBeHuuu. S npefcTaisiyi MHTEpEChI 3a-
sIBUTEJIEN 10 JIBYM fle/1aM, TIOCTAHOBJIEHUS 10 KOTOPbIM ObIIN
BbiHeceHbl EBponeiickum CyyioM HepraBHO: 110 jieny «Ilopikon-
3uHa npoTuB JlatBum»'® [Podkolzina v. Latvia] u — Ha poTs-
SKEHUM IIECTH JIeT — M0 fiesy «2KpaHok npoTtus JlaTBum»'".

Espornefickuit Cypi BiepBble CTOJIKHYJICSI ¢ HEOOXOJIIMOCTBIO
O(hULMAIBHOTO TOJIKOBaHMSI MosoxKeHuit ctatbu 3 TIpoTokona
Ne 1 k Konsenuyu B 1987 roy npy BbIHECEHUM CBOETO MOCTAHOB-
nenusi no feny «Matbe-MosH 1 Knepdeiir npotvs Benbrum»!
[Mathieu-Mohin and Clerfayt v. Belgium] — neiny, npou3BOJICTBO
Mo KOTOpoMy Hauasioch B 1981 rofy. 3asBuTensiMu 1o jiesy Bbl-
CTynam Jjgoe (PpaHKOrOBOPSILMX FpaskjaH benbruu; onn >kano-
BAJIMCh HA TO, YTO KaK M30MpaTesy, MPOKUBAIOLLYE B FOPOAax

Gunnar Beck. The Normative and Conceptual Contestability of Human Rights. 2007. Heony6m1KoBaHHasi pyKONNCh PaGOThI, HAMCAHHOM COBMECTHO C aBTOPOM HACTOSIIEH CTaThbU.

Geoffrey Brennan, Loren Lomasky. «Toward a Democratic Morality», rnasa 9 B c6opuuke David Estlund (ed.). Democracy. 2002. Blackwell Readings in Philosophy. Oxford, Blackwell,

p. 237—266, p. 237.

Kapn HImurt [Carl Schmitt] (1888 —1985) — m3BecTHBI HEMELKUIT FOPUCT-YUEHBIi, COLOJIOT, MOIMTOJION; OfIUH U3 CAMbIX POTUBOPEYMBBIX COLUATLHO-TIOJUTUYECKUX MbICITUTENei
20 BeKa; pelmTe bHbIN KPUTHK MOJTUTUKY U hrstocobun mbepanis3ma, TeOpeTHK TOTATUTAPHOro rocyaapcTsa, B 1933 — 1936 rr. TecHO cOTpy/IHUYAN ¢ HAMCTaMM, 3aTeM MOCTENEHHO

OKA3aJICsl B HESIBHOI ONIMO3KUILNNI K PEXXUMY (npumeuarue peoaxyuir).

Carl Schmitt. The Crisis of Parliamentary Democracy. Trans. Ellen Kennedy 1988, Cambridge (Mass.), The MIT Press, p. 17 — npeucioBie Ko BropoMy n3jiannio Kaurn 1926 ropa.

Jean-Jacques Rousseau. The Social Contract [1762]. Trans. Maurice Cranston. 1968, Harmondsworth, Penguin (2Kan 2Kak Pycco [Jean-Jacques Rousseau] (1712—1778) — u3Bect-
HbIi1 (hpaHLLY3CKHIT TUCATeNb, (PUIocoh-NpoCBeTUTENb U KOMIIO3UTOP; pa3paboTall Teoputo (hOpMbI IIPABICHNUS B BUJIE «IIPSIMOI IeMOKPATUI» — NpUMedaHiLe peOaKyulL).

JIxon Crioapt Muiib [John Stuart Mill] (1806 — 1873) — mu3BecTHbII aHTIHICKMIT (PUIOCO]-TIO3UTUBICT, SKOHOMKCT 1 OOIECTBEHHBII AeSTeNb (npumedanue peoaKyulr).

Schmitt, op. cit., p. 50.

Maprun Jlacpmun [Martin Loughlin] — coBpeMeHHbI1 GPUTAHCKHIT FOPUCT-YUEHbIi, CHELMATUCT B PA3JIMYHBIX OTPACISIX MyOIMYHOro npasa, npoeccop JIOHI0HCKOI IIKOITbI 3KOHOMU-

KU U ONIMTUYECKUX HAyK (npumeuanue peoaKyuu).

Martin Loughlin. The Idea of Public Law. 2003. Oxford, Oxford University Press, p. 112.

Carl Schmitt. The Concept of the Political [1932]. Trans G. Shwab. 1996, Chicago, University of Chicago Press.

Loughlin, op. cit., p. 155—156.

Jacques Ranciére. Hatred of Democracy. Trans Steve Corcoran. 2006. London, Verso.

Kak Pancbep [Jacques Ranciére] — U3BeCTHbIII COBPEMEHHBII (hpaHIly3cKuil (hruiiocod JeBOro TOJKa, MOYETHbI NPOGheccop 3CTETUKU U MONUTHKU Ha (hUnocodckoM (akyabreTe
Yuusepcurera [Mapuxk-VIII u npurnaieHHbil npodeccop psijja aMepuKaHCKUX YHUBEPCUTETOB (npumedanue peoakyuis).

Ranciére, ibid., p. 53.
Ranciere, ibid., p. 52.

Kano6a Ne 46726/99, nocranosnenne Esponeiickoro Cyna ot 9 anpesst 2002 r.

ZKano6a Ne 58278/00, nocranosnenne ITanarsr EBponeiickoro Cyaa (ITepsast Cekuysi) ot 17 monst 2004 r.; moctanosnenne Bonbioit [Tanatsr EBponeiickoro Cyna ot 16 mapra 2006 r.
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Ha TeppuTopyn (HIaMaHICKOrOBOPSILIETO aMUHHACTPATHBHOTO
paiioHa, OHM He MOIIM M30MpaTh (PPAHKOrOBOPSIIMX MPECTa-
BUTEJICi B 3aKOHOMIATEIIEHOE COOpaHKe PErMOHa, B KOTOPBI BXO-
JAT UX PaiioH, M KaK U30paHHbIE TPEJICTABUTEII OHH HE MOTJI ObI
Y4YacTBOBAThH B pabOTE 3TOr0 3aKOHOAATENLHOIO COOPaHUsl, TOr/a
KaK (hbiaMaH/ICKOrOBOpsIlMe U30UpaTeNi U U30paHHbIe NpeficTa-
BUTEJIM B TEX YK€ ropofiax Moryu. 2Kaoba 3asiBuTesneil B MyHKTax,
Kacatoumxcsi cratbu 3 [Tporokona Ne 1 k KoHBeHIyu u cTathu
14 KonpeHiyu, 6bla oTkiioHeHa. Epponerickuii Cyji ycTaHOBUI
(B myHKTE 57 MOCTAHOBJIEHUSI TIO YKA3aHHOMY JIEITY), UTO:

«CHCTEMa He MPEJICTABJISETCS HEPA3yMHOM, €CIM HaJIe>KUT
NPYHAMATh BO BHUMAaHHUE HAMEPEHUsl, KOTOpble OHA OTpPaXKaeT,
1 PaMKK CBOOO/b! YCMOTPEHUS TOCY1apCTBa-OTBETUMKA BHYTPHU
MapJIaMEeHTCKOl cucTeMbl Benbriun — pamku, KOTopble BecbMa
LIMPOKHU, TOCKOJIBKY Peydb UET O HE3ABEPILEHHON U ePeXOAHOMI
cucteme. OHUM 13 TOCTEACTBUI TAKOrO TOJIOXKEHUs ey JIst
SI3bIKOBBIX MEHBLINHCTB SIBJISIETCS] TO, YTO OHU JI0JDKHBI T'OJIOCO-
BaTb 32 TeX KAHAUATOB, KOTOPbIE FOTOBbI U YKEJIAIOT UCIOJb30-
BaTb S13bIK UX peruoHa. CxofHoe TpeOGoBaHUE CYLLECTBYET MK
OpraHu3alyy BbIOOPOB B OOJIBLIOM YMCIE JPYTUX [OCYAAapCTB.
Kak noka3sbiBaeT OINbIT, IPU TAKOH CUTyalUUu HE OOSI3aTENILHO
CYLIECTBYET yrpo3a UHTEPeCcaM TUX SI3bIKOBBIX MEHBLINHCTB.

[TsaTepo 13 BoceMHaLATH Cy/ieil Ha MJIEHAPHOM 3aceflaHuu
Esponeiickoro Cypa 3asBUIM CBOM 0COObIE MHEHUSI.

Esponeiickuit Cyj nogTBepau npaso Ha oopatieHue B Cyyi ¢
WHVBUY AJTbHOY WITM TPYTITIOBOM 2Kas1000i1 M BOCIONIB30BaICs
BO3MOXKHOCTBIO Pa3bsICHUTh 3HaU€HUE MOJIOXKEHUI cTaTby 3
ITporokona Ne 1 k Konsenuyu. BonbIIMHCTBO Cyjiel npu3Ha-
J10 (B myHKTe 47 TIOCTAHOBJIEHUSI 10 YKA3aHHOMY JIeJTy), UTO:

«nockoibKy B cTartbe 3 Ilporokosa Ne 1 x KonBenuun 3a-
KpenJisieTcsl IPUHLMI, XapaKTepU3yOLWUil TaKyto CUCTEMY, TO
B cTpyKType KoHBeHIMN JaHHasl CTaThsi COOTBETCTBEHHO IPU-
00pETAET OCHOBOMOJIATAIOMIEE 3HAUECHHE.

Esponeiickuit Cyn Takxke oTMeTus (B myHkTe 49 nocra-
HOBJICHUSI IO YKa3aHHOMY JIelTy):

«Kpome Toro, travaux préparatoires 4acTo CCbUIAIOTCS Ha

<

BbIpasKEHUsI “‘TIOJIMTUYECKast CBOOOJIA”, “NOJMTHUECKUe rpasa’,
o

“NoAUTUYECKKe TpaBa U CBOOOJIbI JIMYHOCTH, “TIpaBO Ha CBO-
60/HbIe BLIOOPHI” U “TIPaBO ObITH U3OPAHHBIM ».

A Takxe, 4TO «00CyXKJanach uyiess — TOJIbKO, YTOObI OT
Hee B KOHLE KOHIIOB OTKA3aThCsl — W3bATHUS PeMETa Cropa
n3 ropucaukuuu Epponerickoro Cypa».

Esponeiickuit Cyyi nanee (B myHkTe 51 MOCTaHOBJECHUS 1O
yKa3aHHOMY JIeqly) BOBJIEKCS B BAXKHOE UCTOJIKOBAHUE U pac-
umpenue popmyanpoBok ctatbu 3 [Iporokona Ne 1 k Kon-
BEHLIU C T€M, YTOObI BKIIIOUUTH B CTAThIO:

«TIOHSITHE CYOBEKTUBHBIX TIPAB YYACTHS B IOJMTUYECKOM TIPO-
Hecce: “npasa rojioca” M “ripaBa GaNJIOTUPOBATHLCS B KAUeCTBE
KaH/UIaTa Ha BLIOOpaX OpraHa 3aKOHOJATeIbLHOM BJIacTh” (CM., B
yactHocTH, petieHre EBponeiickoro Cyna ot 30 mast 1975 r. no
BOIPOCY O TPUEMJIEMOCTH JIJIs TIATLHEHIIIEr0 PACCMOTPEHHST 110
cyiecTBy kanod Ne 6745 u 6746/76, neno “W, X, Y u Z npotus
Benwrun” [W, X, Y and Z v. Belgium], Tam xe, Tom 18, c. 244)».

B crarbe 3 Iporokona Ne 1 k KoHBeHIMM HUYEro He roBo-
puTCs 00 OrpaHNYeHnH 3TUX npas, 1 EBponeiickuii Cy cymMmu-
POBAJI UX B OIHOM MeCTe B MyHKTE 52 MOCTAHOBJEHUS MO yKa-
3aHHOMY JIeJTy, KOTOPOE BIOCIE/ICTBUM TIOBTOPSIIIOCH B KASKJIOM
nene, kacaroremcsi ctatbu 3 [Tpotokona Ne 1 kK KoHBeHuyu:

«[1paBa, 0 KOTOPBIX WIET peyb MO HACTOSIIIIEMY JIETTY, HE IMEIOT a0-
comoTHoro xapakTepa. [Tockosbky crarssi 3 [TpoTokona Ne 1 k Kon-
BCHIUM MPU3HAET KX, TIPH ITOM HE 3aKPETUIsist KX B YSTKUX (POPMYJIH-
POBKax, ¥ TeM GoJiee He OMpeJIedIsisi UX, TO CYHIECTBYET BO3MOKHOCTh
JIVIsT AMIUTALATHBIX OrPaHIYeH il <. ..> B CBOMX MPaBOBBIX CUCTEMax
Jlorosapusaromuecst ['ocyfapcTsa MOCTaBUIN MPABO I'OJI0CA U TIPABO
GaJTOTPOBATECS B KAYECTBE KAH/IMJIATa HA BIOOPAX B 3aBUCHMOCTh
OT YCJIOBHI1, KOTOPbIE B MPUHIMIE HE VICKITFOUYAFOTCS TIOIOSKEHUSIMI
cratbk 3 IIporokona Ne 1 k Konsenuyn (Collected Edition of the
«Travaux Préparatoires», vol. III, p. 264, vol. IV, p. 24). B pannoi
o6mactu JloroBapusaroruecst ['ocyiapcTsa pactosnararoT CBOGOIOi
YCMOTpEHMSI B IMPOKUX paMKax, Ho mveHHO Eponetickuit Cygi B
TMOCTIE/IHEN MHCTAHLK OTPEfIEIsieT, ObLIM JI COOIEOfIeHbI TpeOoBa-
Huit [Tporokona Ne 1 k KoneHupu; Cyji IOIKeH Y0CTOBEPUTHCS B
TOM, UTO JIAHHBIE YCJIOBUSI HE YPE3arOT Mpasa, 0 KOTOPbIX WIIET Peub
1O JIENTy, /IO TaKOU CTETeHH, YTO YMAISIETCS caMa CyTh 3TUX TIpas,
Y OHU YTPAuMBaIOT CBOIO 3(hpeKTUBHOCTD. CyJ1 JIOIKEH YI0CTOBE-
PUTBCST B TOM, UTO JIAHHBIE YCIIOBUS MPECIIEAYIOT 3aKOHHYO 1IeITb 1
YTO UCTIOJB3YEMbIE TIPH 3TOM FOCY/IAPCTBOM CPEJICTBA HE SIBIISTFOTCSI
HECOpa3MepHbIMIL. <...> B 4acTHOCTH, Takvie YCIIOBUS HE JIOJKHBI
TMPETSITCTBOBATE CBOOOTHOMY BOJIEU3BSIBJICHUIO HAPOJIA MPH BHIOOPE
3aKOHOJIATEILHOM BJIACTI».

DTO nocnefHee npejoXKeHne No3ToMy NOoYepKUBaeT Ha-
nbonee BaskHOE, TOUHO BbIPAXKEHHOE COfiepyKaHue CTaTby 3
IIporokona Ne 1 Kk KoHBeHIMH, Kak OHa, B KOHIE KOHIIOB, T10-
nana B Tekct [Iporokona Ne 1 kK KoHBeHyuu.

DTO cTaThsl, KOTOpasl HauboJiee TECHO CBsI3aHa C MOJIUTH-
YECKMMH COOOpaskeHUSIMU, KaCarOILUMUCS MPaB YesloBeKa, a
HE NMPOCTO € COOOPaKEHUSIMU, KaCAIOLUIMMUCS JIMYHBIX TPaB,
n 3to ObwIo Mpu3HaHo EBponeiickum Cynom B myHkTe 54
MOCTAHOBIICHUSI 110 YKA3aHHOMY JIely:

«B nemnsix npumenenust cratbn 3 [Iporokona Ne 1 k KonseHuymn
Jo6ast U30MpaTesbHasl CUCTeMa I0JKHA OLEHUBATBLCS B CBETE M10-
JIATUYECKOTO Pa3BUTHSI COOTBETCTBYIOLLEH CTPaHbl, ¥ IO3TOMY OIl-
pefiesieHHbIe ee YepTbl, HE[JOMyCTUMbIE B PAMKAX OIHOI CHCTEMBbI,
MOT'YT OBbITb COOTBETCTBEHHO OMNpABJIAHHBI B JIPYTOil CHCTEME, 10
KpaiiHeil Mepe, IPYA TOM YCJIOBUM, UTO JIEHCTBYIOLIAS CUCTEMA Tpe-
JyCMaTpHBAET yCIIOBHsl, KOTOPbIE 00ECNEeYMBALOT “CBOOOJHOE BOJIE-
U3bsIBIIEHNE HAapOfia IIPU BbIOOPE 3aKOHOJIATEIILHOM BIACTU .

Bce oty npunumnel O6bim noBTopensl EBponeiickum Cy-
JIoM B nocTaHoBJieHnn 1o jieny «[lopgkomsuna nporus Jlat-
Bumn» [Podkolzina v. Latvia] co cCbIIKaMy Ha HEKOTOpbIe 60-
nee ceexue nocraHosieHusi EBponeiickoro Cyaa mo jenam
«['mTonac u apyrue 3asButenu npotus I'peunn»? [Gitonas and
Others v. Greece], «Axmep u fipyrue 3asisutenu npotus Co-
equHeHHoro Koponesctsa® [Ahmed and Others v. the United
Kingdom] n «JIabuta npotus Utanun»* [Labita v. Italy]. 3a-
SIBUTEJIbHULEN 1O IAHHOMY JIeJTy BbICTYyMana rpaxkjanka Jlat-
BUH, TIPEJICTABUTEIILHULIA PYCCKOTOBOPSILIEr0 MEHBIIMHCTBA B
JlatBuu. OHa 6blTa BHECEHA B CMUCOK KaHAuaToB oT [lapTun
HAPOJIHOTO COorJIacusi, 6aJIOTUPYIOLIMXCS Ha BRIOOPAX B HALIU-

Kano6a Ne 9267/81, mocranosnenne Esponerickoro Cyzia ot 2 mapta 1987 r, cepust «A», Ne 113,

IMocranosnenne EBponeiickoro Cyna ot 1 monst 1997 r., C60ophuk nocranosnenuit u pemennit EBponeiickoro Cypa no npasam uenoseka [Reports of Judgments and Decisions)

1997-1V, ctp. 1233 —1234, § 39.

Tocranosnenue Esponeiickoro Cypa ot 2 centsiopst 1998 r., CoopHuk nocranosienuit u petenuit Esponeiickoro Cyja no npasam yesoseka [Reports of Judgments and Decisions]

1998-VI, ctp. 2384, § 75.

ZKano6a Ne 26772/95, nocranosnenne Bosbioit ITanatsr EBponeiickoro Cyna ot 6 anpesst 2000 r., § 201, Coopruk noctanosiaenuit n petennii EBponeiickoro Cyaa no npaBam yeso-

seka ECHR 2000-IV.
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oHasbHbIN napaameHT — Ceiim [Saeima]l 3 okTsiopst 1998 r.
OpHuM 13 TpeOGOBAHMIA, TIPEIbSBISBIINXCS K KaHIUIATy Ha

06cToATENbCTBA, NP KOTOPbIX NPABO rpaXAaHUHaA 6am'IOTMPOBaTI>(ﬂ B
KayecTBe KaHAMAaTa Ha Bblﬁopax MOXeT 6bITb OrpaHu4yeHo

BBIOOPAX B MapJIAMEHT, ObIJIO 3HAaHWE IOCYJJAPCTBEHHOTO S3bI-
Ka, naTbiickoro. Y IToKon31nHOI MMeNIoCh CBUJIETENNBCTBO O
KOMIIETEHTHOM 3HAHWM JIATHILICKOTO $13bIKA, BLIJAHHOE COOT-
BETCTBYIOLM FOCYIApPCTBEHHBIM OpraHoM. OffHaKo B NOCTIEf-
HHUI MOMEHT — HE OCTaBJIsIs eff BpeMeH! Ha 003KaloBaHue —
Apyroe mnojpasfie/ieHie 3TOro K€ roCy/JapCTBEHHOTO OpraHa
pelmso, YyTo ee 3HaHKMe JATHILICKOro Si3blKa ObLIO HEfoCTa-
TouHbIM. EBponerickuit Cyj1 corsiacuiicsi ¢ IoBOfiaMu rocyiap-
CTBA-OTBETUMKA, UYTO «OOSI3aHHOCTL KaHAWJATa B JIEMyTaThbl
napriaMeHTa MOHUMATh JIATBILICKUIT S3bIK M TOBOPUTH HA HEM
OMpPaB/bIBACTCS] HEOOXOAUMOCTBIO OOECNEYnTh HajIexaree
(pYHKIMOHUPOBAHKE TAaplaMeHTa, B KOTOPOM JIaThILICKUIt
S3bIK SIBJISIETCSl €IMHCTBEHHbIM paboyuM si3bIKoM. ['ocypap-
CTBO-OTBETUYMK MOYEPKUBAIIO, B YACTHOCTH, YTO LIEJIb BO3JIO-
>KEHUs TAaKOTO TPeOOBaHMUS COCTOSAA B TOM, YTOOBI JIeNyTaThl
napriaMeHTa MOTJIM Obl AKTUBHO YYaCTBOBATb B €ro JesITelb-
HOCTHU 1 3(p(PeKTUBHO OTCTANBATh MHTEPECHI CBOUX U30MpaTe-
nei» (MyHKTbI 34, 35 MOCTAHOBJIEHUS TI0 YKA3aHHOMY JIENY ).
OfHaKo TrocyAapcTBO-OTBETYMK OOs13aHO ObIIO MpOfie-
MoHcTpupoBaTh EBponeiickomy Cyny, 4To pelieHue o6 uc-
KIIIOYEHUN 3asiBUTEJIbHULBI U3 CMUCKA KaHAWJATOB B JieNy-
TaTbl ObUIO MEpO¥l MPONOPLMOHAIBLHOI MpeciiefloBaBLLIeics
npu 3toM 1enu. Esponeiickuii Cyj BHOBb MOATBEPAUI, YTO
B COOTBETCTBUM ¢ LeasiMu KoHBeHmn TpedyeTcs, 4ToObI ee
MOJIOKEHHUST TOJKOBATUCH Obl Y MPUMEHSITUCH Obl TAKUM 00-
pa3oM, 4TOObI cofiepsKallliecs B 3TUX MOJIOXKEHUSIX YCIIOBUS
ObLIN Obl «HE TEOPETUUYECKIMU 1 UILTFO30PHBIMU, HO MTPAKTH-
YecKUMH U 3(p(peKTUBHBIMU»'. B yacTHOCTH, TpaBo yesoBeKa
6aJIOTHPOBATHLCS B KAUECTBE KaH/IMAAaTa Ha BLIOOPAX «CTajio
ObI BCEro JIMILb UUTHO30PHBIM, €CIIM KaHAUAAT B OO0 MO-
MEHT MOT' Obl ObITh MPOU3BOJILHBIM 00pPa30M JIMIIEH 3TOrO
npaBa» (MyHKT 35 MOCTAHOBJIEHUSI MO YKA3aHHOMY Iy ).
CrnenoBatenbHo, ipofoskun Esponeiickuii Cyj:

«<...> XOTs BEpHO, YTO TEOPETHYECKU TrOCYHapCTBAa PacIo-
JlararoT cBOOO/ION YCMOTpPEHUsl B LIMPOKKMX paMKax MpU 3aKper-
JIeHUH TpeOOBaHWUIA, TIPebsBISEMbIX K KaHIUATy Ha BbIOOpaXx,
TOT NPUHLMI, YTO MpaBa [0LKHbI ObITh 3(h(heKTUBHBI, TPeOyeT,
YTOObI CaM BbIBOJ] O HECOOTBETCTBUU TOIO WM MHOTO KaHAUAATa
YCTaHOBJIEHHbIM TPeOOBaHUSIM CaM JI0JDKEH Y/IOBJIETBOPSITH Psily
KPUTEPUEB, 3aKPEIVICHHBIX C TeM, YTOObI U30eKaThb IPOU3BOJIA B
NPUHSATUM TaKUX pelleHnil. B yacTHOCTH, Takue pelleHust JoJLKeH
NPUHUMATB OpraH, 00eceurBatOLLIMI MUHUMAILHO HEOOXOIMbIE
rapaHTUX OeCIPUCTPACTHOIO MOAXOAa. AHAJIOMMYHBIM 00pa3oM,
BO3MOXKHOCTH TaKOI'O OpraHa OCYLLECTBJISITb CBOU IOJIHOMOYMS
[0 YCMOTPEHHUIO HE I0JLKHBI ObITh Yepecuyp LUIMPOKUMHU; €ro yc-
MOTPEHUE JIOJZKHO ObITh OFPAHNYEHO C JOCTATOYHON YETKOCTBIO B
3aKOHO/IATeNbCTBE CTpaHbl. HakoHell, NOpsjioK BbIHECEHHUS! peLlie-
HUIL IO BOMPOCAM HECOOTBETCTBUSI KAHIUJIATOB YCTAHOBJIEHHbIM
TpeOOBAHUSIM JIOJKEH 00eCIeunBaTh BbIHECEHUE CIIPABE/IUBBIX 1
OOBEKTUBHBIX PELICHUI U HEe JIOMYCKaTh 3JI0YNOTPEOIeHUI MOJT-
HOMOYMSIMU CO CTOPOHBI COOTBETCTBYOLLIMX BJIACTE».

D10 ObUM MPUHLMIILI, KOTOpPbIe ObUTM NMpuMeHeHbl [lana-
Toii EBponeiickoro Cypa (mepBoil MHCTaHIMEl) NMpu pac-
cMoTpeHuu fiena «2KnaHok npotus JlatBun» B utone 2004 r.

B Heckonbkux ciyudasx B 1970-e rofibl OT (hyHKUMOHUPO-
BaBlLIell B TO BpeMsi EBponeiickoiit KOMUCCUM O TpaBaM 4ye-
JIOBEeKa TPeOOBAJIOCH PACCMOTPETH BOMPOC O TOM, COCTABJISI-
JIO 7V pellieHre BIacTel O JIMIIEHUHU JIUIA MPaBa rojocoBaTh
UM GAITIOTUPOBATLCS B KAUECTBE KaHWaTa Ha BbIOOpax
BBUJTY KaKOW-JIMOO0 MPOLLION IeITeTLHOCTH JIMLA HapyIleHne
Tpe6oBanuii cratbu 3 IIporokona Ne 1 k Konsenuuu. ITpak-
TUYECKU MO BceM 3TUM JieiaM Komuccusi mo nmpaBam uesioBe-
Ka MPUXOUJIA K BBIBOJLY, UTO MOJAOOHBIE NEWCTBUS BlacTei
He cocTaBisiy HapyieHust Konsenuuu. Takum o6pazom, mo
nenam «X. npotuB HunepnaupoB» [X. v. the Netherlands]?
n «X. npotus benbrun» [X. v. Belgium]* Komuccust oTkio-
HUJIA Kano0bl JIByX JIMl, KOTOpble nocie BTopoit MupoBoit
BOIHBI ObUTU OCY3KJIEHbI B CY/IeOHOM MOPSIAKE 32 COTPY/IHU-
YEeCTBO C TIPOTUBHUKOM U «aHTUTPASKJIAHCKOE MOBEJICHUE» , U
6eccpouHo JMIIMIIA UX TpaBa rosoca. B yacthoctu, Komuc-
Ccusl TIO TIpaBaM YyesioBeKa cousia, yTo:

«Uellb 3aKOHOAATENNLCTBA, JIMIIAIOLIETrO JIML, OCYKEHHBIX 3a
rOCyJApCTBEHHYIO U3MEHY, ONPE/IECIIEHHBIX MTOJIMTUUECKUX NIPAB,
a Oojlee KOHKPETHO — TIpaBa roJioca, COCTOUT B TOM, UTOOBI
00ecneynTb TaKyI0 CUTYaLUI0, YTOObI JIULA, KOTOPbIE CEPbE3HO
HapyLIWIM — B BOEHHBIN NMEPUOJI — CBOE MPABO HA y4yacTue
B MyOINYHOI XU3HU CBOE CTpaHbl, B OyayLleM Obliy Obl Ju-
LIEHbI BO3MOXHOCTH 3JI0yNIOTPEOIISITE CBOUMU NOJUTUYECKIMUI
npaBaMy B yLepo 6e30MacHOCTH FOCYapCTBa U He3bI0JIEMOCTH
YCTOEB JIEMOKPATUUYECKOTO OOILECTBA».

Kpowme Toro, B cBoeM pelennu o ey «Ban Bam6ek mpo-
tuB Benbrun» [Van Wambeke v. Belgium]* Komuccusi no
NpaBaM YyesloBeKa 10 TeM K€ OCHOBAHUSM OO0BSIBUIIA HENPU-
eMIIeMOi /714 JATTbHENILero pacCMOTPEHHUS 10 CYIIECTBY XKa-
7100y, NMOfJaHHY10 ObIBILIMM BOeHHOCTy KalyM Boiick CC Ha-
yuctckoi ['epmannu, kotopslit B 1945 rofy 6611 ocysK/ieH B
Cyne6GHOM TOpsfIKe; 3asBUTEIIb M0 TAHHOMY JIeJTy >KaJloBaJICsl
Ha TO, 4To B 1989 rosty ero nuumiam BO3MOXKHOCTH NPUHSITh
ydacTue B Bblbopax B EBponefickuil napiaamMeHT.

Haxkonen, B cBoeM peliennu no aeny «I'numepBeiiH n XareH-
6efik npotuB Hunepnaunos» [Glimmerveen and Hagenbeek v.
the Netherlands]®* Komuccus mo mpaBam 4yesnoBeKa OObsiBUIIA
HenpUeMIIeMON J171s JATTbHENILIEro paCCMOTPEHMS 10 CYILECTBY
7ABE »KaJo0bl, KacaBllMecsl 0TKa3a BIACcTeil JaTb BO3MOXKHOCTb
3asIBUTEJISIM — KOTOpbIE ObIIM PYKOBOJUTEIISIMU 3alPELLIEHHON
OpraHu3alli PacUCTCKO U KCEHO(OOCKON HarpaBleHHOC-
TH — OAITIOTUPOBATHCS B KAYECTBE KaHIUJIATOB Ha BHIOOPAX.

lleno <X panok npotus JlatBun»

Tatbsina 2Knanok pounach B 1950 rofy B pyccKOroBopsiilei
ceMbe B I. Pure. HeckonbKo nokosieHuii ee ceMbU KU B T. Pure,
M TIOCJIe BOCCTAHOBJICHMSI HE3aBUCMMOCTH JIaTBUM OHa mmena
TMOJTHOE TIPABO TOJTYUUThb TPaKAAHCTBO JlaTBUM — mnpaBo, KOTO-
poe el NpUIIIOCh OTCTauBaTh B CY/jaX, MOCKOJBKY BaacTu Jlat-
BUU MOCJIE BOCCTAHOBJIEHUS] HE3ABUCUMOCTH CTPaHbl HE3aKOHHO
JMIIMIM ee 3Toro npasa. OHa BeTynuia B KoMMyHUCTUYECKYHO

Cwm., Hanpumep, noctaHossenre Esponeiickoro Cyna or 13 mast 1980 r. no ey «Apruko nporuB Utamun» [Artico v. Italy], cepust «A», Ne 37, ctp. 15—16, § 33; nocraHoienue
Esponeiickoro Cyaa ot 30 siuBapst 1998 r. o ety «O6beiunennast KommynucTudeckast naprust Typuuu u apyrue 3assutenu npotus Typuun» [United Communist Party of Turkey and
Others v. Turkey], Co0pHUK noctaHoBleHui1 1 pereHunii EBponeiickoro Cypia no npasam uenoseka [Reports of Judgments and Decisions] 1998-1, ctp. 18—19, § 33; nocranoBneHue
Bouabuoit [MTanater EBponerickoro Cypa no peny «Ilaccany nporus ®panuuu» [Chassagnou and Others v. France], xxano6bt Ne 25088/94, 28331/95 u 28443/95, § 100, CoopHuK noc-

TaHoBJIeHUi 1 pewennit EBponeiickoro Cypa no npasam yenoseka ECHR 1999-111.

ZKano6a Ne 6573/74, peenne Komucenn o npasam venoeka oT 19 feka6pst 1974 r., C60opHUK perueHnit 1 okiagos Komuccnn no npasam yesnoBeka DR 1, cp. 88.

Kano6a Ne 8701/79, perrenne Komuccun no npaBam uesioBeka ot 3 gexkadpst 1979 r., Coopuuk pemenuii n joknagos Komuccun no npasam uenoseka DR 18, ctp. 250.

Kano6a Ne 16692/90, perenne Komucenn no npasam yenoseka ot 12 anpens 1991 r.

ZKano6br Ne 8348/78 1 8406/78, pemenne Komucenn no npaBam yesnoeka ot 11 oktsiopst 1979 r., CoopHuK peruennit 1 goknagoB Komucenn no npasam yesnoseka DR 18, ctp. 187.
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naptuto B 1971 ropty 1 npenofaBasia MaTeMaTrKy B JlaTBuiickom
rocyfiapcTBeHHoM yHuBepcuTeTe o 1990 ropa. B nepuon ¢ 1990
no 1993 rop oHa Gbia U36paHHbIM JienyTaTtoM BepxoBHoro Co-
Beta JlatBuu, a B nepuop ¢ 1989 no 1994 rojyi oHa Obina u36paH-
HBIM JielyTaToM PrKCcKofi ropojicKOi JyMbl.

Bractu JlaTBrM HUKOIa HE OTPULIAIM TOTO (haKkTa, YTO MoCie
BOCCTaHOBINeHUsl He3aBucumocTH JlatBun B 1991 rony TaresHa
2KnaHok npekpartuia cBoe WwieHCTBO B KoMMyHMCTIYecKoi nap-
Tvu. OHa OCHOBaJIA MOJIUTUYECKUE MAPTUX, MPEICTABIISIOLLE UH-
Tepechl ITHUUECKUX PYCCKHX, M BBICTYNAIA B 9TUX NAPTHSIX JIMjIe-
POM; HelaBHMIT pUMep — mapTyst «3a Mpasa vesioBeKa B e/IMHON
JlaTBMW», Ha MIaThopMe KOTOPON OHA U cTaja iemyTatoM EBpo-
nefickoro napnameHnTa'. OHa 6bUTa HE TONBKO BBIOOPHBIM MOJH-
TUYECKUM JlesiTesIeM, HO paboTana TakKe Kak MpaBO3aLLATHUK,
0cHOBaB JIaTBUIICKMI KOMUTET MO MpaBaMm yesioBeka (MesKyHa-
popHast hefiepaliyisi o NpaBaM YeJIoBeKa) U COTPY/IHUYAst BO MHO-
rux ciyyasix ¢ Coperom EBporbl, Opranuzatyeii no 6e3omacHoc-
TH ¥ COTPY/HIUECTBY B EBpOMe 1 Ipyrumm opraHu3aiyisiMi ¢ TeM,
YTOOBI HAITU MUPHOE pa3pellieHre npooneM coBpeMeHHoN Jlar-
BiK. He ObII0 HUKaKMX CBUIETENILCTB TOMY, YTO OHA KOIJIA-JINO0
BbICKA3bIBAJIaCh MIU JIEFICTBOBAJIA B YILEpO He3aBrcuMocTH JlaT-
BHM JIMOO NMPOTHB KOHCTUTYLMOHHOTO CTPOSI CTPAHBI.

13 stHBapst 1994 r. napnameHT JIaTBUM NPUHSIT HOBBII, OFPaHy-
YMBAIOLLWI N30MpaTeNbHbIE MpaBa 3aKOH — 3akoH «O BbIOOpax
B T'OPOJICKUE TyMbI, PaflOHHbIE 1 BOJIOCTHbIE COBETHI», a 25 Masi
1995 r. 6bu1 ipuHST 3aKoH «O BbIGOpax B CeiiM». B o6omx 3a-
KOHAaX MpelyCMaTpUBAJIOCh, YTO CJEAYIOLIMe KaTeropuu JIUL He
BIIpaBe GaJIOTUPOBATHCS B KAUECTBE KaH/IMIATOB Ha BLIOOpAX:

«<...> JMIa, KOTOpble aKTMBHO Y4acTBOBAIM mociie 13 sHBapst
1991 r. B pesitenbHoctn KIICC (KIWI), MHTepHAUMOHAIBHOTO
ponta Tpymsxcs Jlarsuitckoit CCP, OObeHeHHOro coBera
TPY/OBBIX KOJUIEKTHBOB, PecryOiMKaHCKOro coBeTa BeTepaHoB BOi-
HBI 11 TPY/ia WM BeenaTBuiickoro KomureTa OOIIeCTBEHHOTO Criace-
HYIsT, WJIH B JISSITENTEHOCTY MIX PETVIOHATBHBIX KOMHATETOB <. . .>».

25 suBapst 1997 r. naptus TaTbsHbl 2KnaHok — «JIBrkeHne
32 COLMAIIbHYIO CMPABEJJIMBOCTD 1 PaBHbIE NpaBa B JIaTBum» —
NpEfICTaBUIa CBOI CIHMCOK JIECATH KaHAWJATOB Ha MPEACTO-
sBIMX 9 mapra 1997 r. BbIOOpaX B MECTHbIE OpraHbl BIACTH.
Knanok Obuta B yKclie 3TMX KaHAUAaToB. B cooTBeTcTBUM C
TpeboBanusiMi 3akoHa «O BbIOOpaX B FOPOJICKUE yMbl, PaiioH-
HbIE ¥ BOJIOCTHbIC COBEThI» OHA MPOCTABMJIA CBOIO MOJINCH B
CIUCKE, MPUJIOXKNB K HEMY MUCbMEHHOE 3asBlIEHNE, YKa3bIBaB-
11ee, YTO OHa SIBJISIACH OfIHUM M3 TeX JIML, Ha KOTOPBIX pac-
NPOCTPAHSJIUCh HOBBbIE OrpaHMyeHusl. B muceMe, HampaBnieH-
HOM B TOT K€ JIeHb, OHA YBEJIOMIJIa N30UPATEIbHYI0 KOMUCCHIO
r. Puru, yto oHa siBnsnachk uneHom KommyHucTryeckoi nap-
i Jlateun (Oaszee — KIJT), cocTosiBIIMM Ha ydyeTe B opra-
Huzauun KILT paitona [InaBHuexku B r. Pure, a Takke 4TO OHa
ObUla YIEHOM PEeBU3MOHHON Komuccuu LleHTpanbHOro Komu-
teta KIUT go 10 cents6ps 1991 r., naTbl opuIManbHOrO poc-
nycka KITJI. OpgHako, Kak yTBep:K/iaia OHA B MUChbME, YIOMSI-
HyTbI€ OFpPaHUYEHHsI He PAaCIPOCTPAHSIIUCH HA Hee, TIOCKOJIbKY
OHM MPOTUBOPEUMIIM CTAThsIM 2 U 25 MesKyHapOojJHOro nakTa
0 IPAXJAHCKUX U MOJUTUYECKUX TpaBax, paTUPUIUPOBAHHO-
ro Jlatueit. Ha ToT MomeHT JlaTBus eile He paTuduimpoBaia
EBponefickyto KOHBEHLIMIO O 3alliUTe TpaB 4YeJIoBeKa U OCHOB-
HBIX CBOOO]I.

N3buparenbHasgs komuccust r. Purm 3apeructpuposaiia
CIUCOK KaHAWJIATOB HAa BbIOOpaX, MpejcTaBieHHbIl TaTb-
sHOW 2KJJaHOK, MOJTYaJIMBO COIJIACUBLLUKCH C €€ JIOBOAAMMU.

)

Ha BBIGOpax KaHIUIATHI U3 3TOrO CIUCKA MOJYYMIIN YeThIpe
U3 MICCTUICCSITH JISMyTaTCKUX MECT B PHIKCKOI ropojcKoil
nyme. 2KjaHoK Oblla OIHOM 13 U30PAHHBIX JIEMyTaTOB.

BrI60pbI B MapiaaMeHT CTpaHbl ObLIH 3aIJTAHUPOBAHbI HA 3 OK-
Ts16pst 1998 r., u 2KnaHoK nocsefoBasia TOYHO TOM Ke MPOLey-
pe, kak 1 B 1997 rony. Ha stot pa3 LienTpanbHast u3dupaTebHast
KOMUCCHSI IPUOCTAHOBIUIIA TIPOLEIYPY PETMCTPALMN CIIMCKA KaH-
JMJIATOB HA BHIOOpPAX Ha TOM OCHOBAHWM, YTO KaHWAATYypa 3a-
SIBUTEJILHUII HE COOTBETCTBOBAIA TpeOoBaHusiM 3akoHa 1995
rofia. He >kenast cTaBUTb MOJ| yrpo3y perucTpaLyio BCero Crmcka
KaHJIUIaTOB, 3asBUTEJIbHILA OTO3BajIa CBOKO KaHAMAATYpY, MOC-
JIe Yero CIUCOK cpa3y ke ObLT 3aperucCTPUPOBaH.

LenrpasnbHast n3bupaTenbHasi KoMuccust oopaTtuiiach K ['ene-
panbHOMY TIpoKypopy JlaTBum ¢ mpock0oil POBEPUTH 3aKOH-
HOCTb U30paHUsl 3asiBUTESbHULIbI B PUDKCKYIO TOPOJICKYIO lyMy.
Opnnaxo, B aBrycre 1998 r. ['eHepanbHast IpoKypaTtypa yCTaHOBH-
na, yto 2KjjaHoK He COBEpIIMIIA HUKAKKX JISSTHUI, KOTOpbIE KBa-
TMULMPYIOTCST YTONOBHBIM KOjIeKCcoM JlaTBum Kak yroJioBHO
Hakazyemble. B pereHnu ['eHepanbHOI NMpoKypaTypbl yKa3bIBa-
JI0Ch, YTO, XOTsI 3asIBUTEIILHULA U TIPEIOCTABINIA B M30MpaTEllb-
HYI0 KOMUCCHIO T. PUru jo>kHyro MHpopMaljto, Kacarollyrocst
ee yuactusi B fesiresibHocTi KI1J1, HUuTO He cBUpieTebCTBOBA-
JI0 O TOM, YTO OHA CJIeJlajla 3TO ¢ KOHKPETHbIM YMBICIIOM Ha TO,
YTOObI BBECTU KOMUCCHIO B 3a0/y>k/ieHue. B ieficTBUTeIbHOCTH
B 3asiBJIeHMH 2KJJaHOK TOYHO yKasbIBanachk (popma ee padboThl B
KITJL Tem He meHee B siHBape 1999 r. ['eHepasbHasi mpoKypa-
Typa 00paTUnachk B CyJi C 3asiBlIeHHEM 00 YCTAHOBJIECHUH (haKTa
«AKTHUBHOTO 4JieHCTBa» 3asBuTesbHULbI B KILJT. Tlocne cepum
o0xKaoBaHuii B cyjiax B iekadpe 1999 r. 2KnaHok Oblna Jmiiie-
Ha MpaBa 3aHMaTh BLIOOPHBII MOCT U MOTEpsiyia CBOE MECTO Jie-
nyTaTa Pikckoit ropopickoit iymbl. CrieflyeT HaloOMHUTB, YTO C
Mapta 1997 r. oHa Ge3ynpeyHo UCTIONHSIIa CBOM OOSI3aHHOCTHU
Ha BbIOOpHOM nocTy. B sBape 2000 r. 2KpaHok obpaTtunack B
Crpacoypreckuii Cyp ¢ >kano0oii Ha iefiCTBYs BlacTell.

Heme XKpanok sBinsiercs enyrarom EBpornerickoro napia-
MEHT2?, OJTHOI U3 IEBATH JienyTaToB EBponeiickoro napjiameH-
Ta, 30paHHbIX B MtoHe 2004 r. nocse npucoeuHenus Jlatsuu
k EBponeiickomy coro3y 1 Mas 2004 r., u oHa siBisIeTCs une-
HoM koasmumu [laptun 3enéHbix n EBponeiickoro cBoGOHO-
ro anbsiHca. [lonbiTka npaButenscTBa JlatBun B stBape 2004 r.
BOCIIPEISTCTBOBATH €1 — MyTeM BHECESHHMS I3MEHEHMUIT B 3aKOH
1995 ropa «O BeIGOpax B CeiiM» — OaJIOTUPOBATHLCSI HAa BBIOO-
pax Obl1a COpBaHa: MPOTHUB BHECEHNsI N3MEHEHUI IPOr0JI0COBa-
JI0 Ha JIBa JienyTaTa GoIblLIe, YeM 32 BHECEHNE N3MEHEHUI.

MocranoBnenue Manatbl EBponeiickoro Cyaa no aeny «¥aaHoK npotus
NatBun»

BonbumncTBo cypeit [Tanatsr EBponeiickoro Cypa (mocTaHoB-
JieHue ObIIO BbIHECEHO MSTHIO FOJI0CaMul «3a» Bo rnase ¢ Ipent-
cepateneM [lanatbl, r-HoM Po3akyicom, 1 IBYMst ronocamu «Ipo-
THUB») CKOHLIEHTPHPOBAJIOCH HA BOMPOCE O MPONOPLUMOHATIBHOCTH
ocrapvBaeMoii o fiemy Mepsbl Biacteii Jlatsuu. [1anaTta ycrano-
Bwia (myHkT 87 mocraHoBnenus: [lanarer EBponeiickoro Cyna
MO0 YKa3aHHOMY JIeJTy), YTO Takasl OrpaHMYMTesIbHAsT Mepa MOor-
Jla «<...> BbIOJHATH JBOIHYIO (DYHKLMIO U MOKET ObITh pac-
CMOTpEHa JIBOSIKO: KaK KapaTelbHasi Mepa, TO €CTh Kak Hakasa-
HUE 32 aHTUTPAKIAHCKOE MOBEJICHUE B MPOLLIIOM, HO TakKyKe KakK 1
NPEeBEHTUBHAsI Mepa, IIPUMEHsIeMast B CUTYalIH, KOTTIa MOBEICHNE
3asIBUTEJIS] B HACTOSIILIEE BPEMsT MOXKET MPEJICTABIISITH ONACHOCTh
7151 IRMOKPATUX U KOIJia €ro M30paHre MOXKET CO3AaTh Heroc-
PEACTBEHHYIO YIPO3y KOHCTUTYLIMOHHOMY CTPOIO FOCYIapCTBax».

HMucbopmaiuio mo JaHHOMY BONPOCY [Ha aHMIMIICKOM si3bike] cM. 1o afpecy B MuTephere: http://www.pctvl.lv/ (B mocnenuuit pa3 aBropom npocmorpero 17 mast 2007 r.).

HMudopmanuio 1o aHHOMY BONPOCY [Ha aHIIIMICKOM si3bIKe] cM. 1o ajipecy B MHTepHeTe: http://www.europarl.europa.eu/members/public/geoSearch/view.do?country=LV &partNumb

er=1&language=EN&id=28619 (B nocnejuuit pa3 apropom npocmorpero 17 mas 2007 r.).

HWHdopMaiyio 1o JaHHOMY BOTIPOCY [Ha aHITIHIICKOM si3bIKe]| cM. To afipecy B MiHTepHeTe: http://www.guardian.co.uk/eu/country/0,14489,1195417,00.html (B mocnepHmit pa3 aBTOpoM

npocmoTpeno 17 mas 2007 r.).
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Uro kacaeTcst BONpoca 0 Haka3aHWuH, To, Kak ycTaHoBua [Ta-
J1aTa, 3TO ObLIO 3aKOHHON LEJIbI0 FOCYIAPCTBA; HO MPU 9TOM —
BOOOLLE TOBOPSI — Mepa, 0 KOTOPOii UAET peyb MO JIeIy, JOJIXK-
Ha ObITh BPEMEHHOM, YTOObI CUNTATHCS TPONOpLMOHANBHOM. [To
MHeHuto EBponefickoro Cypa, Ha caMoM Jiesie OrpaHuyUTelNTb-
Hasl Mepa “Merna MOCTOSIHHBIN XapakTep, MOCKOJIbKY ee TpuMe-
HEHUE He OrpaHMYMBANIOCh HUKAKUMKM CPOKaMU M MOIJIO TpO-
JOJKATBCS JI0 TOTO MOMEHTA, KOTJIa COOTBETCTBYHOLLMI He ObLT
6b1 oT™MeHeH. [lena, paccmoTpeHHble Komuccneii o npaBam ye-
soBeka B 1970-e rojibl, K JAHHOMY JIeJTy OTHOLIEHUSI HE UMEJIH,
TaK KaK 3asiBUTEJIM MO TeM JieIaM ObI/I OCY>KJIeHbI B Cy[IeOHOM
MOPSIIKE 32 COBEPILIEHNE 0CO00 ONMAaCHbIX NPECTYIIEHHI, TAKUX
KaK BOEHHbIE TPECTYIUICHUs WM TOCY/IJApCTBEHHAs U3MEHa; B
HACTOSILLEM >Ke JieJie, HAalPOTHB, fesITeIbHOCTh 2KNIaHOK He fjasa
HUKAKMX OCHOBAHWI 715l IPMMEHEHUS! YTOJIOBHBIX CaHKIM.

UYro KacaeTcst BOIPOCca O MPEBEHTHBHOM XapaKTepe Mepbl, TO
EBponerickiit Cyfi yCTaHOBUII: COCTOSI YJI€HOM OpraHu3alyil
KomnapTuu unm y4acTBysl aKTUBHO B UX JIEITENTbHOCTH B EpU-
o BpeMeHu, (hUrypUpyIOLLIMIA N0 Jiedty, 2KIaHoK co Beeil pa3ym-
HOCTBIO HE MOIJIa NPE/IBU/IETh HEONaronpusITHbIX MOCIIE/ICTBUIA,
KOTOpbIE /17151 Hee B CBSI3U C 3TUM MOIVIM BO3HUKHYTb B OY/y-
meM. COOTBETCTBEHHO, €€ HEJL3ST ObLTO OOBUHUTL B aKTUBHOM
Y4YaCTHUH B JIESITENILHOCTH MPOTUBO3aKOHHOTO OObEIMHEHMSI.

Esponeiickuit Cyj He UCKITIOYaJT TOI BO3MOXKHOCTH, YTO Or-
paHMuYMTENbHAS MEpa MOIJ1a ObITh ONMPABAHHON U MPOMNOPLIK-
OHAJILHOII TIPecJIe/lyeMOii TOCYJapCTBOM LIEJIH B NIEPBbIE IOfibl
nocyie BOCCTAHOBNIEHUs] He3aBUCMMOCTH JlatBum (mMyHKT 92
noctaHoBneHus [Tanatsl EBponerickoro Cypa o yka3aHHOMY
ey ), M COTJIaCUIICS C TEM, YTO OrpakjIeHNe 3aKOHOAATEILHO-
rO OpraHa CTpaHbl OT JIML, KOTOpbIe 3aHUMAJIM MOCTHI B Mpa-
BSILLIEM OpraHe MPeXKHEero pexknuma U KOTOpble TakKe aKTUBHO
MOJIEP>KMUBAIIM MOMBITKY CBEPTHY Th HOBBII IEMOKPATHYECK Ui
CTPOIA, MOTJIO OBITh 3aKOHHBIM 1 COATAHCPOBAHHBIM PELICHHU-
€M BOMpOCa; MPU 3TOM He ObLIO HEOOXOJUMOCTH U3yYaTh JIMY-
Hble JieficTBuUS 3asiBUTeNsl. Takas Mepa Obuta Obl BIOJIHE COB-
MECTUMO¥ C KOHUEMIMEN «/IEMOKPATUHN, CIOCOOHOM 3alLMTUTh
ce0s1», Ha KOTOPYIO CChIIAJIOCH IOCYJApCTBO-OTBETUHK.

ITo npouiecTBUM ONpefesIeHHOro BpeMeHH, OfIHaKO, 3TO OC-
HOBaHUE y>Ke He ObIJIO I0OCTATOYHBIM [ MPUMEHEHUs Ta-
KOW MPEBEHTUBHON MEphl: BO3HMKAJIa HEOOXOIMMOCTb YCTa-
HOBUTb, NPOIOJIKAJIN JIU Apyrue (pakTopbl — B YAaCTHOCTU
JMYHOE Y4YacTHe YelloBeKa B COOBITUSIX, UCCIEAyeMbIX MO
ey, — ONpaB/bIBAJIM JMIIEHNE 3TOr0 YelloBeKa npasa 6ai-
JIOTUPOBATHCS B KAUECTBE KaHJMIaTa Ha BbIOOpaxX.

BBuy HernbkocTu rocypapcrBa-oTBeTuMka EBponeiickuil
Cyn cam pelmit NpoBepuTb, JlaBasu Jiu JiecTBust 2KnaHok 60-
Jiee YeM JIECSTUIIETHE! JABHOCTH TO-MPEeXKHEMY JJOCTATOYHbIe
OCHOBaHUsI 1711 JIMILICHNSI €€ NpaBa Oa/NIOTUPOBATHCS B KAUeCT-
BE KaH/IjlaTa Ha BbIOopax B mapiameHT. EBponerickuii Cypi oT-
METWUJI, YTO €e HUKOI/IA He OCY>K/IANI B YT'OJIOBHOM MOPSIIKE 32
COBEpILEHNe KaKOro-M1M00 NPECTYIJIEHHS! B CBSI3U C €€ JIesITellb-
HocThio B KIIJI. Bo-BTOpBIX, B aBrycte 1991 r. cneupaibHoOi
komuccun BepxosHoro CoBeta JlaTBuu ObI7IO MOPYYEHO pac-
CNefioBaTh MPUYACTHOCTD OMpPEJIE/IEHHbIX JIEMyTAaTOB KO BTOPO-
My rOCyJapCTBEHHOMY NepeBOpOTY B JIaTBUM; MO pe3ysbTaTaM
paccriefioBaHus MSITHAILATD JIETYTATOB JIMIIMWINCH CBOMX JICTTy-
TATCKUX MAH/IATOB, HO 2KJJaHOK cpefin 3TuxX Jmi, He 6bu10. EB-
ponerickuit Cy o3TOMy MpHUILIEN K BbIBOJY, YTO HUKAKOTO Ce-
PBE3HO HEMPABOMEPHOTO MOBEJICHUSI C €€ CTOPOHBI JIOKA3aHO He
6bu10. H O7IHO U3 JT0Ka3aTesbeTB, npejicTaBieHHbIX B Cyj ro-
CY/IapCTBOM-OTBETYMKOM, HE CBHJIETEIBLCTBOBAIO O TOM, YTO
OHa camMa CoBepllIajia KakKue-MO0 KOHKPETHbIe ACHCTBUS, Ha-
npaBJieHHble Ha cBepykenue JlaTBuiickoi PecnyOmuku uimm Ha
BOCCTAHOBJIEHUE NMPEXKHEro peskrMa (MyHKT 94 MoCTaHOBJIEHUST
[MTanatei EBponetickoro Cyia no ykazaHHOMY JieJTy).

1

NB! [JTABHAfl TEMA

Esporneiickuit Cyq 6bU1 nopakeH (MyHKT 95 MOCTaHOBNEHUs
[MTanatsr EBponeiickoro Cypa no ykazaHHOMY JIefy) TeM 00CTOsI-
TEJILCTBOM, YTO OIPaHUYUTEIbHASI Mepa, O KOTOPOH 1111 peyb Mo
Jielty, He OblTa 3aKperyieHa B N30MpaTeIbHOM 3aKOHOJATELCTBE
10 1995 ropa u BooOlLie He CyLIeCTBOBANIA B MEPUO] MPEbITYLIX
BbI00pOB B 1993 ropty. ITpu aTom EBponeiickuit Cyp 3afascs Bon-
pocoM: noyeMy MapsiamMeHT (eCJIM OH CUUTA, YTO ObIBLLIVE AKTHB-
Hbie wieHbl KITCC u KITJT 6601 Tak onacHbI fi7ist IGMOKPATIN)
He 3aKpernusl COOTBETCTBYIOIIee mNosoxkenue B 1993 ropy —
He Gornee /IByX JIET CMyCTsl MOcse COOBITUI, (PUrypUpYIOLIUX B
Jieie, — HO MPOYKAAI /IO CIIEYIOLMX BbIOOPOB.

Esponerickuit Cyn otMeTu1, 4to BiaacTv JlaTBuu Oblin 03a-
GOUEHBI IVIaBHLIM 00pAa30M CYILECTBOBAHUEM B OOLLIECTBE JIUI,
3AIIMIIAOIIKMX U PACMPOCTPAHSIOLIMX WIEU, KOTOPbIE IMaMeT-
PabHO TPOTHBONOJIOXKHB! O(PULMATBHON MONUTUKE JIATBUI-
CKOT0O TOCy/lapcTBa M KOTOPbIE HEMOMYJISIPHbI CPefi OOJIbLION
yacTu HaceneHusi crpaHbl. OfHako, ykaszan Cyfi, He MOXKeT ObITh
AeMoKpatun 6e3 rmmopansma. Hanpotus — cyTb ieMoKkpaTiu
COCTOMT B TOM, YTOOBI pa3pellaoch NpefiaraTb 1 00Cy>KaTh
caMble Pa3NUYHble MOJUTUYECKHUE MPOEKThI, BKIIOYAsh M Ta-
KHe, KOTOPbIMU CTABUTCS MOJ] COMHEHHE MMEIOLasicsl B CTpa-
He OpraHM3alysl roCyIapCTBEHHON BIIACTU U KOTOPbIE OCKOPO-
JISFOT, BO3MYLLAIOT MJT OECHOKOSIT KaKyt0-TO YaCTh HACENIeHUsI
cTpanbl. B TakoM cBoeM nopxope Cyj UCXOAUIT U3 JIBYX Bax-
HbIX jieJ1 1o >kanodam nporus Typuuu: geno «I[laptus cBoOo-
b1 U ieMokpatuu nipotuB Typumm» [Freedom and Democracy
Party (OZDEP) v. Turkey]' n peno «Ilaptus “Pecax naprucu”
(ITapTust 6GnarofeHCTBIA) U ipyrue 3asBuTean npoTus TypLpm»
[Refah Partisi (The Welfare Party) and Others v. Turkey]*. Io
neny «2KnaHok npotuB JlaTBum» He MMEJIOCh JJOKa3aTellbCTB,
nasaBix EBponeiickomy Cyny BO3MOXKHOCTb MPUIATH K 3a-
KITFOUEHHIO, JIMOO YTO fesiTeIbHOCTh 2KAaHOK Obula POTHUBO-
TMOJIOSKHOM JIESITENIBHOCTH MO CBOEMY XapakTepy 3aKOHHOW U
JEMOKPaTUYECKOI, JTMOO UTO ee AeSITeIbHOCTh MPOTUBOPEYMIIa
(byHIAMEHTATIbHBIM MPUHLMIAM JIEMOKPATHM.

Esponeiickuit Cyj npuilies1 K 3aKJIH0YEHHIO, 4To Geccpoy-
Hoe JuieHne 2KfaHoK mpaBa GajulIoOTUPOBAThCS B KauyecTBe
KaHAuJaTa Ha BbIOOpaxX B JIATBUICKUI MapiaMeHT B CBSI3U C
ee piesitenbHOCTBIO B pamkax KIII nmocne 13 stuapst 1991 r.
He ObUIO Mepoll rocyfjapcTBa MPONOPLMOHANIBHON 3aKOHHBIM
LEJIsIM, KOTOPbIE OHO MPECIefloBalIo, YTO FOCY/IapCTBO ype3a-
JIO ee MaCCUBHbIE N30UpaTesbHbIE MPaBa B TAKOH CTENEHH, YTO
ObL1a MOJIOpBaHa caMa UX CYTb, M YTO HEOOXOAUMOCTb TaKOM
Mepbl B IEMOKPAaTHYECKOM OOIIECTBE He Oblla yCTAHOBJICHA.
CoOTBETCTBEHHO, MO JIey ObLIO JIOMYILEHO HapylIeHUe Tpe-
6oBanuii ctatbu 3 [IpoTokona Ne 1 k KoHBeHpmu.

YTBepxkpato, yro noctaHopiienue Ilamatel EBponerickoro
Cypia BroJIHe COOTBETCTBOBAJIO KAK CIIOKMBILIEHCS PELENIeHT-
Holt npakTike Komuccun no npasam yesnioBeka 1 EBporneiicko-
ro Cypa, Tak ¥ NpUHLMIAM, JIEXKAILM B OCHOBE 3TOI MPaKTH-
KM, B OCOOEHHOCTH YTO KacaeTCsl yTBEPIKACHMS HauBaKHeIe
cocrapisitorieit cratbi 3 [TpoTokona Ne 1 k KonBeHuyu — mo-
JIOXKEHHUS O «CBOOOJTHOM BOJIEU3BSIBJIGHNM HApOfia TP BbIOOpE
3aKOHOJATENILHON BlacTW». [1OCTaTOYHOE YMCIIO JIATBUICKUX
n30upaTesieil co Bcell 0UeBUHOCTBIO Kelasi U30paTh 2KnaHok
B MApIaMeHT; U He ObUIO HUKAKOro [0CTATOYHOTO OCHOBAHMUS
715 TOTO, YTOObI HE pa3peliaTh UM CeaTh 3TO.

06pawenue nacreii Jlateun B bonbuyio Manaty Esponeiickoro Cyaa

17 centa6psa 2004 r. Bnactu JlatBru obpatuick B EBponeii-
ckuit CyJ ¢ XOfiaTaiicTBOM O Mepeyiaue Jiela Ha pacCMOTpEHHe
Bonbwoii [Tanatel, u ciyiianve no feny cocTosuioch 1 WroHs
2005 r. Eciu Bo Bpemst cayianus ienia B [Tanare EBponerickoro
Cyna pa3oupaTesibCcTBO (hOKYCHPOBAIOCH Ha BOTIPOCAX Mpasa, TO

Kano6a Ne 23885/94, § 39, C6opHuK nocTaHoBienuit 1 petennit EBponeiickoro Cypa o npasam yenoseka ECHR 1999-VIIIL

2 XKano6sr Ne 41340/98, 41342/98, 41343/98 u 41344/98, § 86, CG6opHuK nocTaHoBNeHNiT 1 petennit EBponerickoro Cypa no npasam yesnoeka ECHR 2003-11.
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Bosnbiuas [Tanarta 3aciyiuana goBofibl Y IOJIHOMOYEHHOrO JlaT-
Buiickoil Pecrry6miku npu EBpornefickom Cypie o mpasam ye-
JIOBeKa, KOTOpbIe ObUTM B OFPOMHON Mepe 0oJiee MOMTUYECKO-
ro ceoricTsa. 2KnaHok cpasHum ¢ MunoresuyeM, 1 Cyjy 6bU10
3a51BJICHO, YTO OHA JIOJIKHA HECTH OTBETCTBEHHOCTB 32 MPECTYTI-
nenusi, copepuieHHble CCCP. HeobbMHO MHOTO cyfielt 3a1aBaiu
BOIPOCHI MOIOOHO TOMY, He W3BUHSIIACh J 2KNTaHOK MyOIMYHO
3a ee Npe>kHee WieHCTBO B KoMMyHIcTIYecKol napTuu.

T'ocynapcTBo-0TBETUMK Npesk/ie BCero yTeep:kaano, yro [1a-
nata Epponefickoro Cyjia HenpaBUIbHO HCTOJIKOBAJIA CTENEHb
CBOOO/IBbI YCMOTPEHMSI FOCY/JapCcTBa MPU PerjiaMeHTally MpaB
YyeJioBeKa, a 3aTeM JIefiCTBOBaJIa BONPEKU CyOCHIMapHOMY Xa-
pakTepy KoHBeHLMM, HapylImia NPUHUMI CYBEpEHUTETA Io-
cynapctBa u npepatuiia Esponeiickuii Cys B 1OMOJTHUATENb-
HYIO CyA€OHYIO MHCTAHLMIO, BBIIECTOSIILYIO MO OTHOLIEHUIO
K Cy/IeOHbIM MHCTaHUMSIM, CYLIeCTBYIOIMM B Bbicokux [lo-
roBapuBatomxcs I'ocypapcrax. Ilo yTBepsKjaeHUsIM rocy-
napcTBa-oTBeTuMKa, [lanarta EBponeiickoro Cyna npu aToM
3aHsJIa MECTO HAlMOHAIILHBIX OPraHoOB BJACTH B Tpolecce
YCTaHOBJIEHMs (PAKTOB MOCPEJICTBOM JlauM CBOEH OLEHKU Jie-
SITeNbHOCTU 2KIaHOK € TeM, UTOObI YCTAaHOBUTD, MPEJICTABIISI-
Jla JIM WM TIPEJICTABISET JIM OHA HEMOCPEACTBEHHYIO yrpo3y
HAlMOHAJILHON O€30MacHOCTH M IEMOKPAaTHYECKOI cucTeme
NpaBJieHNsl TOCY/IAPCTBOM, MHTEPIPETUPYS U IPUMEHSISI HALM-
OHAJIbHOE 3aKOHOJIaTeIbCTBO TaKMM 00pa3oM, YTOObI UcTpa-
BUTH TpeifiosiaraéMoe HapylIeHHe ee TpaBa OaioTUPOBATh-
csl B KQUeCTBe KaHAW/aTa Ha BEIOOpax Mociie TOro, Kak Ha Hee
ObLIO BO3JIOXKEHO OrpaHUYEHHE.

IocranoBnenvie Bosbiuoi [Tanarel 66110 BeHECEHO 16 Map-
Ta 2006 r. be3 coMHeHusl, MO YUCTO CITyYalHOMY COBMaJIEHUIO
16 mapra siBJISIeTcs M JiHeM, Korja BeTepaHbl JIaTBHIiCKOro Jie-
TMOHA — BOOPYYKEHHOro (pOpPMUPOBaHMSI, BCKOPMIIEHHOTO He-
MI[aMi, — KOTOpbIE CpakajMch BMECTe ¢ HemMijaMi Bo BTopoii
MMPOBO¥ BOIIHE, €XKErojfHO MPOBOJISIT CBOK Mapajl'. DTOT mnapaj
CUMTAETCS! PYCCKOIT OOLIMHOI JIaTBIM KpaiiHe MPOBOKAIIMOHHBIM.

Kpome Toro, natsuiickue ropuctsl n3 Cekperapuata EBpo-
nefickoro Cypia ykaszanu, YTO Jyisi NPUMEHEHUsl MOJIOXKEHUI
cratbu 3 [TpoTokona Ne 1 k KonBeHumu copMyIMpoBaH co-
BEpUIEHHO HOBbIN Kputepuil. Cue copiepKanoch B myHkTe 115
MOCTAHOBJICHUS 110 YKA3aHHOMY JIeJTy, B KOTOPOM FOBOPUJIOCH:

«<...> EBponeiickuit Cyj1 iesiaeT cieiyroime BbIBOJbl OTHO-
CUTEJILHO KPUTEPHSl, MOJITIEXKAILETr0 TPUMEHEHUIO IIPU PACCMOT-
PEHUU BOIIPOCA O COOTBETCTBUU MEP rOCyIapcTBa TPeOOBAHUSIM
cratbi 3 [Iporokona Ne 1 k KonseHuuu:

(a) Crarbs 3 I[Iporokona Ne 1 k KoHBeHIMM cxoxka ¢ ApyrumMu
nosioxkeHnsiMu KoHBEeHIMK, 3alMIIAIOIIMMU pa3inyuHble (hOpMbl
IPaKIAHCKUX U MOJIMTUYECKUX MPaB, TAKMMU, KaK, HAPUMEp, CTa-
Thst 10 KoHBEeHLIMM, OXpaHstoLast MpaBo Ha CBOOOJIHOE BbIpaxke-
HUe MHEeHUs, Wi ctaThs 11 KoHBeHLMH, rapaHTUpyroLast mpaBo
Ha cBOOOJY OObEIMHEHUs], BKITIOUAsl PABO JIMIA HA OO LEIMHEHNE
C IPYTYMHM MyTeM WIeHCTBa B mapTu. HecoMHeHHO, Mexk1y Bcemu
9TUMU TIOJIOSKEHUSIMU CYIIECTBYET CBSI3b, @ MMEHHO — HE00XO0-
JIMMOCTB T'apaHTUPOBATh YBAsKEHUE K TUTFOPATIM3MY MHEHUI B Jie-
MOKPATHUUYECKOM OOILIECTBE Yepe3 OCYLIECTBIICHNE TPakIaHCKUX
u nosmmtuyeckux cBooof1. K Tomy ke Kousenuuto u [TpoTokonbl
K Hell creflyeT paccMaTpuBaTh Kak efuHoe uenoe. OjiHako Kor-
na npeveToM pacemotpenusi B EBponeiickom Cyjie cTaHOBUTCS
aKT BMEILATEJIbCTBA B OCYLIECTBIICHUE MPaB, NMPEyCMOTPEHHBIX
crarbeit 3 TIpotokona Ne 1 k Konsenuyu, EBponerickuii Cyp He
JIOJKEH aBTOMATITIECKHU TIPUJICPKUBATHCS TEX JKe KPUTEPUEB, UTO
MPUMEHSIFOTCS] B OTHOLLIEHUN BMEIIATEIbCTBA, JIOMYCKAeMOro B CO-
OTBETCTBUU CO BTOPbIMU TMyHKTamu crateit 8 — 11 KoneHuyn, u
OH He JIOJDKEH B 00513aTeNIbHOM TOPSijIKe 000CHOBBIBATH CBOM BbI-
BOJIbI IPUHUMITAMU, BLITEKAIOUIMMY U3 TIPUMEHeHust crateid 8 — 11

1

aBTopoM npocmoTpeHo 17 mas 2007 r.).
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Kousenuuu. B cuiy 3naunmocTu ctareu 3 [Ipotokona Ne 1 k Kon-
BEHIIVH JIJIsI YCTAHOBJICHHOTO B TOCY/IAPCTBE TPABOMOPSIKA, 3TO
nosioxkeHne KoHBeHLn chopMyJIMPOBAHO B BLIPAXKEHUSIX, CUITb-
HO OTJIMYAOLLMXCS OT (hopMyIMpoBoK crareil 8 — 11 KoHBeHumn.
Cmamops 3 [Ipomoxoaa Ne 1 k Koneenyuu cgpopmyauposana 6
KOANEKMUBUCICKUX U OOUUX BbIDANCEHUAX, XOMA OHA ObLAA UC-
moakosara Eeponetickum Cyoom Kax noopasymesarouids max-
Jce KOHKpemHble auHble npasa [Kypcus moil. — Atop]. Kpure-
i, MojIesKalye MPUMEHEHHFO NP YCTAHOBIICHNN COOTBETCTBUSI
JieficTBUI rocyapeTsa TpeboBanusiM ctathi 3 [Tporokomna Ne 1 k
KoHnBeHuMy, M0MKHBI ObITH MOTOMY MEHee CTPOTMMU, HEXKeJn
npuMeHsieMble B KoHTekcTe ctater 8 — 11 Konsenuuu.

(b) Tlonsitme «moppa3zymMeBaeMbIX OrpaHUYEHUI» B KOHTEK-
cre cratbi 3 [Tporokona Ne 1 k KonBeHuuu siBisieTcst Hanbodee
BaKHBIM JUISl OTPEJICIICHNsI 3HAYMMOCTH 1IeJIeH, MPeCIie/yeMbIX
OrPaHUYCHUSIMA TIPaB, TAPAHTUPOBAHHBIX JIAHHBIM TTOJIOXKEHIEM
KouBeHupu. YunrtsiBasi, uto ctathst 3 KoHBEeHIMM He orpaHnyeHa
KOHKPETHBIM TIEPEUHEM «3aKOHHBIX TIeJIeli», MOJIOOHBIX Mepeyric-
JIeHHbIM B cTaThsiX 8 — 11 KoHBeHuu, rocyjapctBa — y4aCTHUKK
KoHnBeHpn Takum o6pa3oM BOJILHBI NOJIaraThCsl Ha KaKyo-JIMoo
[eJTb, He COJICPSKAIYIOCSI B JIAHHOM TepevHe, YTOObl OIPaBaTh
TO WM MHOE OTPaHUYEeHNE NPaB, PU YCIIOBUM, YTO COOTBETCTBUC
JIaHHOW LIeJIM TIPUHIIMITY BEPXOBEHCTBA TpaBa W OOIIMM LISIISIM
KoHBeHImM JIoka3aHo B KOHKPETHBIX 00CTOSITEILCTBAX JIeJIa.

(c) IlonsiTue «mopipa3ymMeBaeMbIX OIpaHUYEHUI» B KOHTEK-
cre crarbu 3 [Ipotokona Ne 1 k KoHBeHUMM Takske O3HAyaer,
yto EBponeiickuit Cyj| He TIPUMEHSIET TPAIMLHOHHbIC KPUTEPUI
MPOBEPOK  «HEOOXOMMOCTI» MM «HACYIIHOW OOIIECTBEHHOM
MOTPeOHOCTH», UCTIONb3yeMble B KOHTeKcTe crtaTeit 8 —11. On-
perielisisi COOTBETCTBHUE JICHCTBUIT rocyaapcTa ctatbe 3 [IpoTo-
kona Ne 1 k Kousenuuu, EBponeiickuii Cyji ocTaHOBUIICS TIpe-
MMYIIECTBEHHO Ha JIBYX KPUTEPHSIX: HE MIMEJI JTH MECTO MTPOU3BOJT
WM OTCYTCTBHE TIPONOPIHUOHATIBHOCTH M HE TIPOTUBOPEUMIIO JIK
OrpaHUYeHHe NpaBy JIFOJieil Ha CBOOOJHOE BBIPASKEHHE MHEHUSI.
B 210i1 cBsI3M Bceryia MojfuepKuBaIach IMPOKasi CBOOO/Ia YCMOT-
pEeHusi, KOTOPOIl HajIeJIeHbI FOCY/]apCcTBa — yJacTHUKN KOHBEH-
. Takske EBponerickuii Cyj 0co60 BbIIEMI HEOOXOIMMOCTh
OLICHMBATh JIFO00E M30MpaTeSbHOEe 3aKOHO/IATEJIbCTBO B CBETE
MOJIMTUYECKO SBOJTFOLIMU COOTBETCTBYIOIIEH CTPAHbI, TIOCKOIThb-
Ky pe3yJibTar, MpeJICTABIISOIINIACS HEMPUEMIIEMbIM B KOHTEKC-
T€ OJHOW CHUCTEMBbI, MOXKET ObITh OTpAaBJIaH B KOHTEKCTE JIPYroi
(cM., cpefim MpoYMX, BBIMICYNOMSIHYThIe Jiela «MaTtbe-Mo3H 1
Knepdeitr npotus Bensrun» [Mathieu-Mohin v. Belgium] u
«[lopkon3una npotus Jlateum» [Podkolzina v. Latvial, ibid.).

(d) Heobxooumocmv unousuoyaiusayuy moi ual UHol 3aKo-
HOOAMEALHOU Mepbl, PACUEHUBAEMOU AUUOM KAK HAPYULeHUe
Konsenyuu, u cmenenb maxoi UHOUSBUOYAAUIAUUU, 20€ MO0
mpebyem Konsenyus, 3asucam om 0OCMOAmMeabcme Kaxcoo20
KOHKPENHO020 0eAd, A UMEHHO OM Xapakmepd, 8Uod, NPoO0AXU-
MeAbHOCMU U NOCACOCMBULL OCNAPUBAEMO20 O2PAHUHEHUS, YC-
MAHOBACHHO20 3AKOHOM. [IAfi M020 4MOoObL 0PAHUMUMENbHAS
Mepa cuumanac, coomeemcmayrouieli mpebosanusm cmamou 3
Ipomoxoaa Ne 1 k Koneenyuu, moxcem okazamucsa 00Cmamou-
HOU MeHbWAs CMenelb UHOUBUOYAMUSAUUL, 8 NPOMUBONONONC-
HOCMb CUMYAUUAM, KACAIOWUMCS NPEONOAAACMO20 HAPYULEHUSA
cmameti 8— 11 Konsenyuu [Kypcus moit. — ABTOp].

(e) Yro kacaeTcs npasa Jmiia 6aI0TUPOBATHCS HA BIOOPAX, TO
€CTh TaK Ha3bIBAEMOTO «ITaCCHBHOT0» aCIeKTa MpaB, TapaHTUPO-
BaHHbIX cTaThel 3 [Tporokosna Ne 1 k Konsenuyu, To EBponerickuit
Cyn 6611 1ake 6osiee OCTOPOXKEH B CBOEH OLIEHKE OIPaHUYEHUI B
JIAHHOM KOHTEKCTE, HEKeJIM KOIJIa eMy HaJIIesKaio paccMOTPETh
OrpaHUYCHHMS! TIPaBa roJI0ca, TO eCTh TaK HAa3bIBAEMOT'0 «aKTHBHO-
ro» 3JIEMEHTA MPaB, NPelyCMOTPEeHHbIX cTaThel 3 [IpoTokona Ne 1
K KonBenimu. B panee numupoBaBinieMcst TOCTAHOBIICHUH TIO JIENTy
«MeJbHIUEHKO TIPOTHB YKpauHbl»' [Melnychenko v. Ukraine]

HWHopManyio 1o JaHHOMY BOTIPOCY [Ha aHTIIMIICKOM si3bIKe] cM. 1o afipecy B MHTepHeTe: http://www.ce-review.org/authorarchives/amber_archive/amber25old.html (B mocnepnmit pa3



(§ 57) EBponeiickuii Cyj1 OTMETIII, UTO HA PABO OAJUIOTUPOBATHCS
Ha BBIOOpaX B MApJIAMEHT MOTYT ObITh HAJIOXKEHBI 00Jiee CTporue
TpeOOBaHMS, HEXKEJM Ha MpaBo royioca. PakTUIeCKH, B TO BpeMst
KaK KpUTEPHIil IPOBEPKH TIPABOMEPHOCTH OIPAHNUYCHMIT B KOHTEK-
cTe «aKTUBHOro» acrekra crathbu 3 [Ipotokona Ne 1 k Konsenuym
BCeryia cofiepskajl 6oJiee IMMPOKYO OLEHKY MPOMOPIMOHATBHOCTH
YCTAHOBJICHHBIX 3aKOHOM HOPM, JIMIIIAIOIINX KaKOe-JIMOO JIAIIO
VT OTIPETICNICHHYO TPYIIITY JIUI] TIPaBa roJioca, KPUTEePHIl, pUMe-
HsieMb1ii EBponieiickuM CyJIoM B KOHTEKCTE «ITACCUBHOTO» aCIeKTa
crarbu 3 [Iporokosna Ne 1 k KoHBeHIMM, B 3HAUMTENLHON CTeTe-
HU OTpaHIYeH MPOBEPKON HAJIMYKSI WM OTCYTCTBUSI TIPOU3BOJIA B
FOCY/IAPCTBEHHBIX MPOLIENTYPax, BEMYIIMX K JIMIIICHHO JIUIIA TIPaBa
BBIJIBUTATh CBOKO KAHIUIATYPY Ha BBIOOPAX <...>».

Bosnbiuas [Manata 13 ronocamu «3a» 1 4 roocaMul «IpOTUB»
MOCTAHOBUJIA, YTO 10 /1Ny He ObLIO IOMYLIEHO HUKAKOIO Hapy-
1ieHust TpedoBaHuii cratbu 3 ITpoTokona Ne 1 kK KonBeHpm.

Ianee GONBLIIMHCTBO CYy/Iel COUsIO: MHeHUe Biacteit Jlat-
BUH, YTO «jaxke cerofns» udneHcTtBo 2KpaHok B KIIJT u ee
ommosunust pacnagy CCCP o cux nmop ciy»aT OCHOBaHU-
eM J7Is JIMIIEHHUs] ee MpaBa 6alIoTUPOBAThCS Ha BbIOOPax B
HALMOHAJILHBIN MAPIaMEHT, «MOodcenm CUUmamocs COOTBET-
CTBYIOLUM TpeboBaHusIM» cTaThi 3 [IpoTokona Ne 1 kK Kon-
BeHuuu. bosee Toro, orpaHuyeHne «He ObIIO MPU3HAHO MPO-
M3BOJIbHON UJIM HENTPOIOPLMOHAILHOI MEPOI FOCY1apCTBay.
W HecMOTps Ha TO, YTO OrpaHUYUTENbHASI Mepa «efiBa JIM MO-
KeT ObITh paclieHeHa MpUeMIIEMOIl» B CTpaHax ¢ boJiee ycTo-
SIBLUIMMUCST JIEMOKPATUUECKUMU CUCTEMaMU, «mem He MeHee,
B JIaTBUM marxas mepa aeasemcsa npuemaemoli <...>». Ciue-
AyeT 0OpaTUTh BHUMAHUE HA UCTIONIb30BaHNe OOIBIIMHCTBOM
CyJiell CTpPaHHOM CBOEH YCJIOBHOCTBIO hopMyupoBKu. Kpo-
Mme Toro, EBponeiickuit Cyn ykazan: «HblHelHee uiam npe-
>KHee TOBEfICHNUE 3asBUTENBbHULB] HE SIBJISETCS CYLLECTBEH-
HbIM KpHUTEpHEM» Ha TOM OCHOBAaHMHM, YTO OrpaHUYEHHE
Ob1710 BO3oKeHo BBUAY ee wieHcTBa B KIIJI B 1991 ropy.
Taxum o6paszom, 6e3ynpedHblil MOCTY>KHON CIMCOK 2KiaHoK
B KQUeCTBE 3alIMTHUKA ISMOKPATHH U ITPAB YesloBeKa B He3a-
BUCUMOM JlaTBUM ObUT MOJHOCTHIO MPOUTHOPUPOBAH.

Y TBep:K/aro, YTO OJIMH U3 3aKITIOUUTENIbHBIX TyHKTOB (135)
MOCTAHOBIIEHHUS OOJILILIMHCTBA Cy/Iell BbISIBUII NPOTUBOpEYNe,
Jexkalee B cep/leBrHe X OTMEHbI MocTaHoBNeHus [TanaTsbl
Cyna. Eponerickuit Cyzi caienann B 3TOM MyHKTE CllefyIoliee
BbIJJAIOLLIECECs] 3asIBIICHUE:

«Heo6xopuMo oTMeTUTh, YTO KOHCTUTYLMOHHBIA Cyf Npu-
3Hal B cBoeM mnoctaHoBieHun ot 30 asrycra 2000 r., yro
JIATBUIICKUI MApIaMEHT JI0JKEH YCTAaHOBUTb BPEMEHHOII Mpe-
JieJl Ha JlaHHOe OorpaHuyeHue. TeM He MeHee, B CBETE IAHHOTO
NpeyNpeKIeHUs, OYEBUJHO, YTO JJasKe €CJIM Ha CEerOfHSILLHUI
JIeHb HeJlb3sl CUMTaTh, YyTo JIaTBUs NpeBbIcUIIa TIpefiebl CBOGO-
bl CBOETO YCMOTpeHUsl B KOHTeKcTe cTaTbi 3 [IpoTokona Ne 1
Kk KoHBeHLMH, NaTBUICKUIT TApIaMEHT JOJIKEH OyfieT Nojsep-
raTh JaHHOE Y3aKOHEHHOE OrpaHMYEHUE MIOCTOSIHHOW NPOBEPKe
C TeM, YTOObl KaK MOXHO CKOpee CHATh ero. Takue BbIBOJIbI
NpeAcTaBiIstOTCsl 6ojiee ONpaBAaHHbIMU BBHly OOJBLIEH CTa-
OUIBbHOCTH, HabuofatoLLerics B JIaTBUM Ha CEerofHSILIHWIA /IEHb,
Cpefi PoYero, 1Mo NpUYKMHe ee MOJIHOM MHTErPUPOBAHHOCTHU B
EBpomny (cM. Bblle, MyHKT 51 HacCTOSILEr0 MOCTAHOBJICHHUS).
CrnefoBaTesIbHO, HECNOCOOHOCTh 3aKOHOJIATENIbHOM  BJIACTH
JlaTBUM cfienaTh aKTUBHbIE LIArM B 9TOM HANPABICHUM MOXET
NPUBECTH K JIpyromMy nocranosiiennto Esponeiickoro Cypa».

To ecTh noJTyyaeTcs TaK, YTO, C OTHON CTOPOHBI, OTPAHUUNTE b
Hasl Mepa, PUMEHeHHast B OTHOLLeHnH 2K/IaHOK, Oblya B pefenax
CBOOOJIbI YCMOTpeHus1 Bracteii JlatBuu, ¢ Apyroi ske CTOPOHBI,

' 3Kano6a Ne 17707/02, nocraHoBIeH#e Esponeiickoro Cypa ot 19 okts6pst 2004 1.
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Vis-a-vis (paHi.) — Apyr NpOTHB APYTa; JIULOM K JIMILY; HATIPOTHB (npumedanue peoaKyuu).

NB! [JTABHAfl TEMA

3Ta Mepa JIOJKHA ObITh OTMEHEHa Kak MOXKHO ckopee. Torna 3a-
4yeM ee ObICTPO OTMEHSITh, €CJIM OHA B JTFOOOM CJTyyae He Hapyllla-
n1a Tpe6oBanuii ctaTbi 3 ITpoTokomna Ne 1 k Konsenuym?

Ecau natBuiickuii 3akoH 1995 rofa, noxoxe, ObUT NPUHST
CHelMaIbHO ISl TOrO, YTOObI YCTPaHUThL 2KJIaHOK M3 TMOJU-
TUYECKOro npoiecca B JIaTBUu U yaep>KuBaTh ee BHE MOJU-
TUKU, — JEWUCTBUTENILHO, ¥YTIOJHOMOYEHHbIN JlaTBuiickom
Pecny6nuku npu EBponeiickom Cypie mo npaBaM yesjioBeKa
B cBoeM BbicTymiieHuu B [lanare Cysia 3asiBuiia, 4TO JJAaHHbIN
3aKkoH ObLT 3a/lyMaH C 1ieJIbl0 nokapaTh 2KJaHoK — Torja
6oabiMHCTBO cynielt boabiion [Manatsl, moxoxe, cuenanu
BCE BO3MOXKHOE, JJabbl TapaHTUPOBATb, YTOOLI OHA HE MOT-
J1a BEPHYTHCS B MOJIUTHUKY, HECMOTPSI HA CBOU BeCbMa KPUTU-
YecK1e peMapKH Mo MOBOJIy OrPAaHUUUTELHON MEphI.

B cBoeM 0co60M MHEHUM — BecbMa KPUTHUYECKOM MO OT-
HOLLIEHUIO K MHEHUIO OOJIBILIMHCTBA Cyfiell — cy/ibsi Po3akuc
(B JIOTIONIHEHME K TOMY, UTO OH CJeJsall psif BaxKHbIX 3aMe-
YaHU 1O MOBOJLY MPUPOJIbI MPEACTABUTEILHON IEMOKPATUN)
yKasaJl Ha IVIaBHbI BOMPOC, JIesKall|ii B OCHOBE Cropa:

«<...>B nyHnkTe 115 nocranosnenus Esponeiickuii Cyn ykasbl-
BAEeT, UTO «CTaThsl 3 <...> chOPMYJIMPOBAHA B KOJIJIEKTUBUCTCKUX
1 OOUIMX BBIPASKEHUSIX, XOTsI OHA Oblia MCTOJKOBaHA CyfIOM KaK
MOJIPa3yMeBaOIIAst TAKKE KOHKPETHBIE JINUHBIE TIPaBa». ITO Mpefi-
JIOXKEHNE, XOTSI OHO B KOHEYHOM HMTOre He MMEeT Kap/IMHAIILHOTO
BIIMSIHUSL Ha asibHerme BbiBojbl Cyjia (MpeyioskeHre, KOTopoe
CIIeTyeT JIATIbIIe B 3TOM K€ MYHKTE, OKa3bIBAeT, YTO 3TOT BBIBOJ
MPOCTO OTPAXKAETCSl HA KPUTEPUSIX, KOTOPbIC HAJIICXKUT MPHUME-
HSITBb JUIs1 yCTaHOBJIEHUs (haKTa COOMIOfieHNs TpeOOBaHNUIA CTaThu 3
IIpotokona Ne 1 k KoHBeH1mu, 1 He NpeJICTaBIsieT coOoil MOJHOe
OTPUILIAHKE CYTU 3TOI CTaThM KaK MpelyCMaTPUBAFOIICH JITIHOS
NpaBO), SIBJIAETCS] HEBPa3yMUTEJbHbIM OOOOLICHHEM, KOTOpOe
MPOTUBOPEUUT HE TOJILKO UCTOPUM pa3padoTku [Iporokonma Ne 1 K
KouBeHImu 1 npejiinecTBoBaBIeMy TpereieHTHoMy TipaBy Cyria,
HO Tak:Ke M OyKBE CaMOr0 HACTOSIIIETO TOCTAHOBJICHWSI, TyHKT
102 KOTOpOro B MeHee JIBYCMBICIIEHHbIX, HO BCE-TaKW OTKPBITHIX
VIS TOJIKOBAHWST BBIPAKEHUSIX TIACHT, UTO «CyJ| YCTAaHOBWII, UTO
nanHasi Hopma KOHBEHIMM TakskKe Mojpa3yMeBaeT JIMIHbIC TIPaBa,
BKJTFOYAS TIPABO T0JI0CA U TIPABO OAJIOTHPOBATHCS HA BBIOOPAX».

51 cunraro, YTO HE3aBUCUMO OT TOTO, SIBJIsIeTCs v cTaThst 3 [1po-
Tokosa Ne 1 kK KoHBeHIum «chopMyIMpOBaHHOM B KOJIJIEKTUBUCT-
CKUX M OOIIMX BBIPASKEHHSIX», COBEPIICHHO OUYEBHJIHO, YTO 3Ta
CTaThsl HE MPOCTO TIOfIpa3yMeBaeT JIMIHOE TIPABO, HO U B JICUCTBH-
TEJILHOCTH TIpeycMaTpuBaeT Takosoe. Llesns apropos [Tpotokona
Ne 1 k KoHBeHIum cocTosina B TOM, 4YT0Obl 000raTUThb CojiepyKaHue
KoHBeHIMM BKITFOUEHIEM B Hee MOJIMTIYECKOro Mpaga, He OTIIYa-
FOLIETOCST HIUEM OT JIPYTUX JIMYHBIX MPAB YeJIOBEKa, COfIePsKaIlX-
cs1 B iepBoHavasibHOM TekcTe KonBerimn. KoHBeHImsI yTBepsKia-
eT — 0e3 UCKITFOUYCHNIT — JINYHbIE TIPaBa, HOCUTEIIM KOTOPhIX 6e3
KaKOW-TMOO0 JIMCKPUMHHAIIMN UMEFOT TIPABO TPeOGOBATh MX MCIIOJI-
HEHUsI B CBOMX OTHOIIICHUSIX Vis-d-Vis® C TOCY/]ApCTBaMi — Y4JacT-
Hrkamu Konsenuyu u yupeskjaenusimu Konsenuyu. [Tosromy BHe
3aBUCUMOCTH OT JIPYTHIX CBOMX BO3MOYKHBIX HA3HAYCHUI CTAThs 3
Iporokona Ne 1 k KoHBeHUn OeticmeumeibHo TPEOCTABIISET
KOHKPETHOE JIMYHOE TIPaBO, KOTOPOE KAYECTBEHHO HE OTIIMIACTCS
OT JIFOOOTO JIPYroro Mpasa, MpeycMOTpeHHOro KoHBeHImei».

Yro >xe kacaercs camoii 2KnaHok, To cyapst Po3zakuc ykasai:

«<...> Jlaxke eciy Mbl pUeMIIEM, <...> UTO B YCJIOBUSIX Mepe-
xoyia JIaTBuM K IeMOKpaTuu 1 1pu ToM, uto JlaTBuei npumnara-
JICh YCUIIUS TTO OCBOOOXK/ICHUIO OT CBOETO HEJIABHETO MPOLLLIOTO,
TaKasi CypoBasi Mepa MorJia Obl ObITh OMpPaB/IaHa B EPUOJ] IEPBLIX
TPY/IHBIX JIET aJJaNTAlU K HOBOMY CTPOIO M BO UMSI KOHCOJIU/A-
MK OOLLEeCTBA Ha IEMOKPATUUECKON OCHOBE, TEM HE MEHee BBe-
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NB! [JIABHAfl TEMA

JIeHHbIE OIPAHUYEHUs] 10 CUX TOP HE OTMEHEHBI, U 9TO HECMOTPSI
Ha TOT (pakT, yTO 3a npouieiee Bpems JlaTeus crana rocypapc-
TBoM — ujieHoM HATO u, uro 6osee BaxkHo, — EBpomneiickoro
Cotroza. Hac ceityac oT/iensitoT OfJMHHA/IUATh JIET OT JIHSI TIPUHSI-
TUsl 3aKOHA, 3alpelLlaBLIero 3asiBUTEJIbHULIE OaJUIOTUPOBATHLCS
Ha BBIOOpAX, MSTHAALATH JIET — OT COOBITHIL, IPUBELINX K 3a-
MO3/]AJIOMy OOHAPOJOBAaHUIO 3aKOHA, MISITh JIET — OT IOCTaHOB-
JieHust KOHCTUTYIMOHHOrO Ccy/ia ¥ IOYTH 1BA FOfla — OT BPEeMEH!
n30paHus 3asiBUTebHULBI B EBponeiickuii [TapaameHT».

ABTOp HACTOSIILIE CTATbU MOYTUTESILHO PasfIesIsieT TOUKY 3pe-
Hust r-Ha Poszakuca, 4To peltieHre O60JIbIIMHCTBA Cyfel (a Takke
HOBBII KpUTEPUI [7Isl PUMEHEHNs! TOJIoXKeHUi ctatbu 3 T1po-
Tokosa Ne 1 k KoHBeHLMM, KOTOPbIH Tak MOMHOOUIICS FOpUCTaM
Cexperapuara EBponeiickoro Cypia) sIBISIETCS] HE TOJIBKO «IBY-
CMBICTIEHHbIM» U «HEBPa3yMUTEbHbIM», HO U TOPbIBAaeT 00-
LIMPHYIO YCTOSIBUIYIOCS TPELEEHTHYIO NMpakTUKy EBpormeric-
koro Cyfia, paBHO KaK M HAHOCUT yJiap MPUHLIMITY, JIesKalleMy B
ocHoBe nosioskennit ctatbu 3 [Tpotokona Ne 1 k Konsenuyu, u
MPUHLUITY, KOTOPBI COCTOUT B TOM, YTO MPaBO, O KOTOPOM UJIET
peub, SIBJISETCs] He MPaBOM JIMILL CAMOrO KaHAW/ATa, a MPaBoM
m3buparesneil. O6 3ToM OyfIeT elle pa3 CKa3aHo B 3aKJIFOUYEHUH K
HACTOSIILIEN CTaThe.

HenaBHo paccmoTpeHHoe fieno no xanobe npotus Typuun

30 smBapst 2007 r. Esponeiickuit Cyji BbIHEC MOCTAHOBIIE-
Hue no jieny «Mymak u Caapgak npotuB Typuuu» [Yumak and
Sadak v. Turkey]'. B aToM Jiesie 3asiBUTENN YTBEPK/IAIHU, UTO
YCTaHOBJICHHBI1 HALIMOHAIBHBIM 3aKOHOfIaTeIbcTBOM 10-1po-
LEHTHBIN OPOT 17151 MPOXOK/EHNS B TapJaMeHT NPy BbIOopax
HapyllaeT CBOOO/IHOE BOJIEU3BSIBICHUE HApojia NMpU BbIOOpe
3aKOHO/IATEJIbHOM BIACTH. 3asBUTEN JOKA3bIBAIIM, YTO BBICO-
KW HalMOHAIIBHBIA 10-NpOLeHTHBII TOpOr /ISt IPOXO0XKASHHS
MapTHUil B MapiaMeHT JieJial NPeICTABUTEIbCTBO HACEJICHNS B
napriaMeHTe BeCbMa HECHPaBEIMBLIM U BeJl K KPU3UCY JIeru-
TUMHOCTY MPaBUTENILCTBA, TOCKOJIBbKY MapIaMeHTy HaJJIeXKUT
ObITH CBOOOJIHOI TPUOYHOII JTH000I IeMOKpaTHH. SICHO, UTO —
yKa3aJii 3asiBUTENIM — MapJIaMeHT, COCTaB KOTOPOro OTpaskall
TOJILKO OKOJIO 55 MPOLIEHTOB MOJAAHHBLIX U30UPATENISIMU FOJI0-
COB, ObLT HECOCOOEH 00eCNeunTh MPEJICTABUTENbHYIO JIeTH-
TUMHOCTb, Ha KOTOPOI1 3MDKIETCS JTt00ast IGMOKpaTHsl.

Heno paccmatpuainoch [lanatoit Bropoit Cexuuu EBpo-
nerickoro Cyaa. MO3KHO OTMETUTh, UYTO HUKTO U3 Cy/Iel 3TOM
[Tanatel, 3a uckmouenueM Hosoro Ilpenceparens Esponeii-
ckoro Cyna, cyasu Kocra, He 3acenan B Bonbuioii [Tanare
npu paccMoTpeHnu fena «2Knanok nporus Jlateun». EBpo-
neiickuii Cyyi paccMOTpel1 CBOM MpeLefieHThl, N3I03KEHHbIe
BbIIlIE, 32 UCKJIFOUYEHNEM NocTaHoBIeHUs! bonbioi [TanaTsl
no jieny «2Knanok npotus JlaTBuu», 1 oTMETU (B MyHKTE 73
MOCTAHOBIIEHUSI MO YKa3aHHOMY fieJly), 4To 10-npoLeHTHBbIi
MOPOT 7151 TPOXOXK/EHKS MapTUil B napiaaMeHT Typuun sBis-
€Tcsl caMbIM BbICOKMM B EBporne u 4ro:

«<...>nocJje BbIoopoB 3 Hos10pst 2002 r. n3buparesbHasi CUC-
TeMa, 0 KOTOPOil UJIeT peyb IO fiely U B KOTOPOIl YCTAaHOBJICH
BBICOKUI1 TOPOT 1151 IPOXOXK/IeHNs TAPTUIi B apyiaMeHT 6e3 npe-
JIOCTaBJICHUS] KAKO-TMO0 BO3MOKHOCTH YPABHOBELLMBAIOLLIErO
MaHEBpUPOBaHUsl, NpUBeja K TOMy, yTo B Typuuu HaumeHee
NPE/ICTABUTEBHBII NApPJAMEHT CO BPEMEHU BBEJICHUs] MHOTOMap-
TUIHOM cucteMbl B 1946 ropty (cM. BbIlle, MyHKT 13 HacTOSIIEro
MOCTAHOBJIEHUS). B KOHKPETHOM BbIpasKEHUM MOJIyYaeTcs, 4To
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45,3 npoueHTa anekropata (0koJo 14,5 Musimona uzduparenein)
COBEPIIICHHO HE MPEJICTABIICHbI B MAPJIAMEHTE».

Tem He Menee EBponerickuit Cyn 3asBui1, 4To (MyHKT 76
YKa3aHHOTO MOCTAHOBJICHNUS):

«<...> CyJq IOJZKEH COTJIACUTBLCS C TEM, YTO B HACTOSIIEM
Jiene TypelKne BIACTH (KakK CyfleOHble, TaK M 3aKOHOJATENb-
Hble) — a TaKKe TypeLKue MOJUTUYECKUEe JedaTen — JIydlle
BCEro MOT'YT OLEHUTb CBOI BbIOOP MPUIOHON U30UPATENBbHOMI
cucreMsbl, 1 CyJ1 He MOXKET NPeIOKUTb KaKoe-1100 UjleallbHOe
pelleHre, KOTOpoe MOIJIO Obl UCIIPABUTh HbIHEIHUE HEl0CTaT-
KU TYPeLKOil U30MpaTesIbHOI CUCTEMbI».

Taxkum o6paszoM, no mHenuto EBponeiickoro Cypa, Baactu
Typuyu He BbILLY 32 PAMKU CBOEH IIMPOKOI1 CBOOO/IbI yCMOT-
peHust B Jieie perjaMeHTalyu MpaB YesioBeKka, YTO KacaeTcsl
cratbu 3 [TpoTokona Ne 1 k KoHBeHLIMM, HECMOTPS Ha TO, UTO
B Typuyu ObI7T yCTaHOBJIEH BLICOKUIA MOPOT 17151 IPOXO3K/IEHMST
MapTUii B MapJaMeHT, Ha YTO 1 XKAJIOBAJIMCh 3asBUTEIH.

KoneuHo ke, Mo aTomy Jiesly peub He 111a O BO3JIOXKEHUN
OrpaHMYeHUIl Ha KaHIu/aTa B JIenyTaThl, nocemy y EBponeii-
ckoro Cyjia He ObLJI0 HYXK/Ibl CChITIATHCSI HA CBOE TOCTAHOB-
Jenue no neny «2Knanok npotus JlatBun». Ho yTo BaskHO B
JIAHHOM CJly4ae 3TO TO, YTO rocyapcTBaM Oblla BHOBD Ipe-
JIOCTaBJIeHa He TOJIbKO «IIMPOKasi» CBOOO/Ia YCMOTPEHUS B
feJie perJaMeHTaluy MpaB yesioBeKa Mo JiesaM, KacarolluM-
csl IGMOKpaTHH, HO U (pakTUYeCKu CBOOO/Ia YCMOTpeHus 6e3
KaKuX-J1100 3(p(peKTUBHBIX OrpaHNYEHUI.

3aKnioueHne

[IpuHUMI, KOTOPBIA MOCTaBJIEH MOJl yrpo3y B MOCTAHOBIIE-
Huu boubiodi [Tanater no peny «2Kpnanok nporus JlatBum»,
COCTOUT B TOM, UTO «IIaCCUBHOE» WU30MpaTeIbHOE IPaBO —
NpaBo 6ATIOTUPOBATHCS HA BEIOOPAX B KAUECTBE KaHUlaTa —
SIBJISIETCSI HE IPABOM JIMILIb CAMOTO KaH/UIaTa, a MpaBoM U30u-
pareneil. [IpenocTaBuTh rocyjapcTBy CBOOOAY YCMOTPEHMS B
TeX paMKax, KOTOPbIE, IOXOXKE, HBIHE CTAHOBATCSI HOPMOM 151
Esponeiickoro Cypia, 03HayaeT OMacHOCTb OTBEP>KEHUs Lesn
cratbu 3 IIporokona Ne 1 k Konsenuuu. I1o uponuu rctopuu,
Esponefickuii Cy MOXET MOCPEICTBOM CBOEH MpeleieHTHOM
MPaKTUKU CAEJATh B 3TOM chepe To, YTO He yANoCh CAeaTh
Coennnennomy KoponesctBy B 1949—1951 rr.

Cypapst Po3akuc XOpoIo 3TO M3JI0XWI B CBOEM OCOOOM
MHeHuM 1o fieny «KpnaHok nporus JIatBun»:

«B cucreme ycToIUMBOIO IEMOKPATUYECKOTrO MPaBJIEHUs] KpUTe-
puii npaBa GaJUIOTUPOBATHCS] HA BEIOOPAX HE MOKET ONPENETIATHCS
TEM, YTO TOT WJIM MHO¥ NOJIMTUYECKUI JIeSITeNTb BICKA3bIBACT UJICH,
KOTOpbIE KaXKyTCsl HENPUEMJIEMBIMU [|JIsl TTIABHOI COCTABJISIOLLIEN
MOJIUTUYECKOrO CNEKTpa OOLIECTBA, WM JIOSUIbHBIMU IO OTHO-
LIEHUIO K YTBEpPAMBLLEICS WIEOIOrMy rocyaapceTBa U OOLIecTBa,
HO TeM, 4TO 3TU WU ACHCTBUTENILHO OTPAXKAKOT UHTEPECh! JlaxkKe
O4eHb HeOOJIBLLIOrO cerMeHTa 00LLecTBa. COOTBETCTBEHHO, €CIIH 110~
JIMTUYECKUI JIESITeNTh JIMIIEH BO3MOXKHOCTH MPEJICTABIISITH B BLIOOP-
HOM OpraHe 4acTb Ufeii 001IeCTBa, TO OT ITOrO CTPAJAET He TOJIBLKO
OH — CTPAJIaeT TAKXKE €ro 3JIEKTOPAT, CTPAJAET JEMOKPATHUS.

3TO TaK>Ke U ToUKa 3peHus], BbickazaHHast 2Kakom PaHckepom.
JleMoKpaTusi — 3TO MMEHHO TO, YTO HapyllaeT Oe3MSITEeXKHOe
CMOKOCTBYE MHCTUTYTOB BJIACTHU U MIPUBHOCUT B HUX CMSITEHVIE.

Ilepesoo ¢ anaauiicko20 A3bIKA.
© XKypHan «Ilpasa ueaoseka. Illpakmuka E sponetickozo Cyoa
10 NPaAsaAM 4ea08eKd»



Abstract

his article reviews
some recent judgments
of the European Court

of Human Rights (ECtHR)
in relation to Article 3 of
Protocol 1 to the European
Convention on Human Rights
(ECHR). It first explores the
provenance of this rather
oddly worded  provision,
starting with Article 21 of
the Universal Declaration
on Human Rights of 1948
(UDHR), and the rather
fraught negotiations which
took place in the first years of —
the Council of Europe. This is
then set against some of the
arguments as to the meaning
and content of the concept of
«democracy». Following an
analysis of the case-law as it
has developed over the years,
the article looks in more
detail at two recent cases
of the ECtHR. In Zdanoka
v. Latvia (Grand Chamber
judgment of 16 March 2006 ),
the Court, in a judgment described by the leading dissent
(Judge Rozakis) as «dubious» and «obscure», has allowed
the State a practically unlimited margin of appreciation. A
similar trend can be observed in Yumak and Sadak v. Turkey
(judgment of 30 January 2007).}

This article argues that, in these judgments, the ECtHR
appears to be forgetting a fundamental principle underlying
the right to pluralistic democracy, which is that the «passive»
right to stand as a candidate in elections is not the right of
the candidate, but of the electors. Unless there is a very good
reason indeed, the electors should be able to elect the candidate
of their choice. Otherwise, how can there be free elections?

Introduction

The primary self-declared aims of the Council of Europe —
the «three pillars» —are «to protect human rights, pluralist
democracy and the rule of law».* The concept of a democratic
society has been said to prevail throughout the ECHR?, and
«is acknowledged as a fundamental feature of the European
public order».® The phrase «democratic society» appears in
Articles 6 (right to a fair trial), 8 (right to respect for family and
private life), 9 (freedom of thought, conscious and religion),
10 (freedom of expression), 11 (freedom of assembly
and association), and Article 2 of Protocol 4 (freedom
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of movement). The phrase
«necessary in a democratic
society» in Articles 8—11 is the
foundation of the principle of
proportionality which has been
developed in the case-law of
the ECtHR — that interferences
with the substantive rights are
only permitted to the extent
that they are «necessary in a
democratic society» in pursuit
of particular legitimate aims.” It
is truly a golden thread running
through the ECHR and the
jurisprudence of the ECtHR.

Without proper attention
to the meaning and effect of
democracy, the whole edifice of
the Council of Europe is liable
to collapse. At the same time,
the very notion of «democracy»
is highly contentious.

Article 3 of Protocol 1 states
as follows:

Article 3.
Right to free elections

The High Contracting Parties

undertake to hold free elections at

reasonable intervals by secret ballot, under conditions which

will ensure the free expression of the opinion of the people in
the choice of the legislature.

The Origins of the Council of Europe, and Sources for
Human Rights

Ian Brownlie and Guy Goodwin-Gill have correctly stated that
the Council of Europe is «<...>an organization created in 1949 as
a sort of social and ideological counterpart to the military aspects
of European co-operation represented by the North Atlantic
Treaty Organisation. [It] was inspired partly by interest in the
promotion of European unity, and partly by the political desire
for solidarity in the face of the ideology of Communism».* In
other words, the Western European states wished to demonstrate
that they were as serious about the «first generation», civil and
political rights, as the USSR and its allies undoubtedly were with
regard to the «second generation» social and economic rights.
After all, the «Communist» states guaranteed the rights to work,
social security, health care, education and so on not only in their
constitutions but in practice.

The Council of Europe had its origins in May 1948, when 1000
delegates met at the Hague Conference’. This has been called «The
Congress of Europe». A series of resolutions was adopted at the
end of the Congress. These called, amongst other things, for the
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creation of an economic and political union to guarantee security,
economic independence and social progress; for the establishment
of a consultative assembly elected by national parliaments; for the
drafting of a European charter of human rights; and for the setting
up of a court to enforce its judgments. The last of these was the
most revolutionary. There was no precedent in international law
for an international court with the power to interfere in the internal
affairs of its member states, and to render obligatory judgments.

The Congress also revealed some stark differences in
approach. These divided unconditional supporters of a European
federation (for example, France and Belgium) from those states
that preferred straight-forward inter-governmental co-operation,
such as the United Kingdom, the Republic of Ireland and the
Scandinavian countries.

On 27 and 28 January 1949, the five ministers for foreign affairs
of the Brussels Treaty countries, meeting in Brussels, reached a
compromise. This was for a Council of Europe consisting of
a ministerial committee, to meet in private; and a consultative
body, to meet in public. In order to satisfy the United Kingdom
and its allies, the Assembly was to be purely consultative in
nature, with decision-making powers vested in the Committee
of Ministers. In order to satisfy the federalists, members of the
Assembly were to be independent of their governments, with full
voting freedom. The United Kingdom had demanded that they
be appointed by their governments. This important aspect of the
compromise was soon to be reviewed and, from 1951 onwards,
parliaments alone were to choose their representatives.'

The Statute of the Council of Europe? opened for signature?® on
5 May 1949¢, defines «democracy» in the Preamble:

«Reaffirming their devotion to the spiritual and moral values
which are the common heritage of their peoples and the true
source of individual freedom, political liberty and the rule of law,
principles which form the basis of all genuine democracy.»

As a definition, this is not very satisfactory at all. Yet as
a statement of commitment to an ideal, however defined, it
could not be clearer.

Article 21 of the Universal Declaration of Human Rights

Negotiations for the Convention drew on the 1948 Universal
Declaration of Human Rights® as the primary source, on which
all the Western European states, as members of the United
Nations, were bound to agree. This reliance was especially
so with regard to enshrining the principle of «pluralist
democracy» in Article 21. This provides as follows:

«1. Everyone has the right to take part in the government of
his country, directly or through freely chosen representatives.

2. Everyone has the right to equal access to public service in
his country.

3. The will of the people shall be the basis of the authority
of government; this will shall be expressed in periodic and
genuine elections which shall be by universal and equal suffrage

8

9

and shall be held by secret vote or by equivalent free voting
procedures.»

Charlotte Steinorth reminds us that the UDHR, as with the
other UN human rights instruments promulgated during the
Cold War, were designed to be — they had to be — acceptable
to a variety of political systems. It should be noted that the right
to political participation as set out in Article 21 of the UDHR,
refers to the «will of the people» as the basis of governmental
authority and provides for equal and universal suffrage. She
points out that this has often been read by Western commentators
as expressing the essence of liberal democracy. «While the
article laid down the principle of popular sovereignty, its lack
of specification as to the requirement of pluralism significantly
reduced the right’s liberal democratic meaning, making it
applicable to a diversity of political systems».°

Gregory Fox and Brad Roth make a similar point: «Article
21 of the UDHR, in a manner strikingly dissimilar to that of
the document’s other Articles and that of the ICCPR, speaks
not merely of the individual right to take part in government,
but also of the principle that ‘[t]he will of the people shall
be the basis of the authority of government’».” Asbjgrn Eide
also has noted® that the statement in Article 21 that

«the will of the people shall be the basis of authority of the
government <...> goes beyond the conceptions held by most
adherents of the social contract in the 18th century, which
required only that the government had the consent of the
governed. Only a select few were held to be suited to participate
in the exercise of authority. Article 21 implies a right for all to
participate, directly or through freely chosen representatives, in
the exercise of government, and equal rights for all of access to
public service. It consolidates, therefore, the notion of freedom
with and through participation.»

The «inclusive list» in Article 21 — periodic, equal, universal,
direct (or through representatives) and secret suffrage —
«were present in the constitutions of China, France, the USSR
and Yugoslavia», as Johannes Morsink notes.’ This is how the
draft article appeared in the Draft Outline of International Bill
of Human Rights prepared by John P. Humphrey. The Third
Session of the UN Commission on Human Rights, which took
place in May — June 1948, was responsible for the fifth stage
of drafting of the UDHR. A series of joint proposals from the
United Kingdom and India cut down almost all the drafts to
their bare minimum.'® As a result, «democratic details» in the
draft were cut, leaving three short paragraphs: «Everyone has
the right to take part in the government of his country, directly
or through his freely chosen representatives»; «Everyone has
the right of access to public employment in his country»; and
«Everyone has the right to a government which conforms to
the will of the people». The phrase «the will of the people»
was almost lost, but saved by Rene Cassin; and the United
Kingdom delegation insisted that the provision for secrecy be
taken out, because this could not be permitted in the colonies."
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It is therefore highly noteworthy that, as Susan Waltz points
out, «<...>on the text that eventually became Article 21, some
twenty-eight voices joined the debate in the Third Committee,
which put much of the detail back in, including delegates
from Belgium, Uruguay, the United States, Greece, Brazil,
Venezuela, Iraq, China, Haiti, Cuba, Sweden, the former
Soviet Union, Lebanon, Philippines, and Saudi Arabia».!
Furthermore, Article 29’s reference to a «democratic society»
reinforces the democratic rights set forth in Article 21%

«(1) Everyone has duties to the community in which alone the
free and full development of his personality is possible.

(2) In the exercise of his rights and freedoms, everyone shall be
subject only to such limitations as are determined by law solely for
the purpose of securing due recognition and respect for the rights and
freedoms of others and of meeting the just requirements of morality,
public order and the general welfare in a democratic society.

(3) These rights and freedoms may in no case be exercised
contrary to the purposes and principles of the United Nations.»

The fact of the (nascent) Cold war, and the involvement
of so many states, is perhaps the reason that the word
«democracy» does not appear in Article 21. As Fox and
Roth have argued?®, «No generally agreed definition has yet
emerged, though most international actors using the term
appear, at a minimum, to refer to the familiar pairing of free
and fair elections and certain “countermajoritarian” political
rights. Elections, as the procedural embodiment of “popular
sovereignty”, are particularly emphasised,* though the UN
Human Rights Commission included elections as only one of
a long list of “rights of democratic governance”».’

Indeed, Article 21 of the Declaration states that «[tJhe will of
the people shall be the basis of the authority of government,»
and that «this will shall be expressed in periodic and genuine
elections».® Implicitly, then, Article 21 links governmental
legitimacy to respect for the popular will. Yet this linkage does
not appear in the subsequent, and legally binding, International
Covenant on Civil and Political Rights (ICCPR). Article 25 of
the Covenant speaks of the right to participate in public affairs —
including the right to genuine and periodic elections — but
it does not purport to condition governmental authority on
respect for the will of the people. The language of Article 25
was intentionally drafted broadly enough to accommodate the
wide range of governmental systems in place among the initial
parties to the Covenant.” As a result, even Soviet-bloc states felt
free to ratify the Covenant. From their perspective, communist
states satisfied the requirements of Article 25 by affording
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voters access to various participatory mechanisms as well as an
opportunity to ratify their leadership in periodic, albeit single-
party, elections.® Thus, the cost of consensus was language
broad enough to obscure sharp differences among states on the
nature of their commitment to democratic rule. The differences
between the two articulations in the Universal Declaration and
ICCPR are for this reason interesting. Brad Roth explains that:

«Atrticle 21 of the Declaration can be read syllogistically to
mean that the basis of governmental authority is such popular
will as has been expressed in the elections, whereas non-liberal
regimes would prefer it to mean that the popular will is (in some
abstract sense) the basis of — and therefore expressed by —
governmental authority, and is also expressed in elections. The
Covenant version simplifies the matter by leaving undefined the
relationship, if any, not only between authority and elections,
but also between authority and participation».’

Most significant, however, is the fact that Article 21 says a
great deal more than Article 3 of Protocol to the ECHR. This is
no doubt because of the fact that the «small states» and others
to which Waltz refers were able to prevent the United Kingdom
from achieving the «minimalist» version it desired.

The Drafting Process in the Council of Europe

The work of drafting the ECHR occupied the Committee of
Ministers (meeting in secret) and the Consultative Assembly
(meeting in public) from 11 May 1949 until 20 March 1952. The
ECHR itself was opened for signature in Rome, 4 November
1950, while the First Protocol was opened for signature in Paris
on 20 March 1952. The proceedings, so far as they were public,
are published in the 8 volumes of the «Travaux préparatoires»."

The reason why the ECHR was followed so soon by an
additional Protocol is of vital importance to the argument of this
article. Once again the United Kingdom played a malign role.
Or at least started well — in one of the first hearings Sir David
Maxwell-Fyfe, one of the United Kingdom’s representatives on
the Consultative Assembly,'" referred to the «<...> fundamental
principles of democracy which the contracting states must
respect. Itincludes <...>the right to organise political opposition,
with the implication of the right to nominate opposition
candidates at elections»."> Given the recent cases, those words
now read somewhat ironically. The Rapporteur, Mr P-H.
Teitgen of France, added that the right should include a duty by
governments «<...> to take no action which will interfere with
the right to organise a political opposition».=
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All the UN human rights texts embody a commitment to a
democratic form of government, and reflect four ideas, according
to A. W. Brian Simpson. The first is that government should be
based on the will of the people. The second is that all appropriately
qualified citizens should be able to participate in the government
of their country. The third is that the will of the people should be
ascertained through periodic elections. The fourth is that elections
should be free elections, with universal suffrage and a secret
ballot.! The UK was committed to the UDHR.

It was not, however, in favour of implementing these principles
in the ECHR. As Marston points out, after the failure of attempts
to find a suitable practising barrister to serve as the «qualified
personage» to be a member of a committee responsible for
drawing up a draft Convention, Sir Oscar Dowson, lately senior
legal adviser in the Home Office and retired for about two years,
was nominated to represent the United Kingdom?. The evolution
of the United Kingdom’s position can be seen in Dowson’s
statement at the sitting of the Committee of Experts on 2 February
1950: «The UK Government desires the deletion of that part of
this article which includes the undertakings regarding machinery
of elections and the right of political opposition». He continued:

«It may be explained that the proposals in this article relating
to those matters, are of a constitutional and political character,
and in the view of the United Kingdom Government are not
appropriate for inclusion within the proposed Convention. The
practical difficulties which would be raised by the inclusion of
such an article are numerous. The following may be mentioned:

a) The impossibility of reaching agreement on what precisely
are the fundamental principles of democracy <...>»?

Despite this, the draft Report of 16 March 1950 of the
Committee of Experts contained an appendix with the following:
«To take no arbitrary action which will interfere with the right of
criticism and the right to organise a political opposition».* This
was plainly a matter of great controversy. On 4 August 1950, at
the 5th session of the Committee of Ministers, the Irish delegate
proposed an amendment as follows: «A clause should be
included providing that no arbitrary action will be taken which
would interfere with the right of a democratic political opposition
to criticise and organise a political opposition on democratic
lines».> This was not the view of the United Kingdom.

On 16 August 1950, at the second session of the Consultative
Assembly, following the work of the Committee of Ministers,
Mr Teitgen expressed his outrage at the draft Convention
proposed by the Committee of Ministers, very much in the
form in which it was opened for signature in November 1950.

«The Convention with which we are now faced seems to be
less liberal even than the very restrictive Statute of the Council

o v oA W

of Europe <...> they linked very closely together <...> the
fundamental individual freedoms and the basic principles of
political democracy <...> [he referred to the Preamble, as set
out above]. So, in the opinion of our Governments, these three
fundamental ideas, individual freedom, democracy and the rule of
law, are three aspects of one reality. And now today, we are being
asked to guarantee individual freedoms without guaranteeing
democracy and the fundamental principles of its institutions! And
upon what is the argument based? Upon a theoretically possible
separation between the two — utter nonsense!».°

He pointed out that just such a separation was put into
practice — on the other side of the Iron Curtain. Debates in
the Consultative Assembly were correspondingly stormy.’

Simpson points out that the failure of the Ministers to
incorporate the three rights caused great irritation, and it was
known that Britain had led the opposition to their inclusion.®
This was the result of a Cabinet decision of 24 October 1950.
Following that decision the Foreign Office prepared a brief for
Ernest Davies, the Parliamentary Under-Secretary of State, who
was to attend the meeting of the Committee of Ministers in
Rome. The brief pointed out that three new «rights» (Articles 10:
right to property, 11: right to education, and 17: safeguarding of
democratic institutions) had been proposed by the Assembly and
that Davies should take the line that the Committee of Ministers
had been satisfied with the previous draft and that there was no
good reason for the Ministers to change their views.’

On 15 November 1950 the Lord Chancellor, Lord Jowitt
made a statement in the House of Lords, in which he made it
clear that Britain was one of the opposing countries over the
clause on democracy. '

The Sixth Session of the Committee of Ministers (CoM),
which took place on 3 — 4 November 1950, reported on 15
November 1950." The CoM had not been able to come to
a unanimous agreement on a number of amendments. The
Report published for the first time the letter of the Chairman
of the Committee on Legal and Administrative Affairs to the
CoM, sent on 24 June 1950, making reference to Article 21 of
the UDHR."> When this was debated at the 19th Sitting on 16
August 1950, Mr Norton wondered whether any Convention
which did not guarantee the right to free elections or prohibit
totalitarian interference with legitimate criticism by a
democratic opposition could justly be called a Convention
on Human Rights.” Mr Teitgen added that he was astonished
to see that the Ministers had eliminated the principle of
safeguarding political rights from the Convention.

At the meeting of the Consultative Assembly on 8 December
1951, Mr Teitgen outlined the sorry history of what had
happened.** On 25 August 1950, the Consultative Assembly
had decided to add to the Committee of Ministers’ text the
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three fundamental rights now to be found in the First Protocol.
On 4 November 1950, the Ministers had signed a Convention
in Rome which did not include these rights. Feeling the strong
criticism from the Assembly, the Ministers let it be known that
they would study the possibility of a protocol. The Committee
of Ministers adopted the Protocol on 3 August 1951.

Thus, the guarantees for democracy were left for the First
Protocol, along with the rights to property and to education.

The Contested Notion of Democracy

What is meant by the word «democracy»? Charlotte Steinorth
has reminded us that the right to political participation provided
for in the First Protocol to the European Convention for the
Protection of Human Rights and Freedoms together with the civil
and political rights guaranteed by the Convention itself, have been
consistently interpreted by the Convention’s organs in the light
of liberal democratic standards of governance.! «Democracy»,
according to the European Court for Human Rights? «thus appears
to be the only political model contemplated by the Convention
and, accordingly, the only one compatible with it». Steinorth
adds that in addition to the requirement of multiparty democracy
expressed in the European Convention, state practice within the
Council of Europe and the European Community system has
supported a regional norm of democratic governance.

As to the links between democracy and the Convention,
the Court has made the following observations in United
Communist Party of Turkey and Others v. Turkey (judgment
of 30 January 1998):

«Democracy is without doubt a fundamental feature of the
European public order <..> That is apparent, firstly, from the
Preamble to the Convention, which establishes a very clear
connection between the Convention and democracy by stating
that the maintenance and further realisation of human rights
and fundamental freedoms are best ensured on the one hand by
an effective political democracy and on the other by a common
understanding and observance of human rights <...> The Preamble
goes on to affirm that European countries have a common heritage
of political traditions, ideals, freedom and the rule of law. The
Court has observed that in that common heritage are to be found
the underlying values of the Convention <...>; it has pointed out
several times that the Convention was designed to maintain and
promote the ideals and values of a democratic society <...>»

However, the very word «democracy» is extraordinarily
elastic, and contested. Everyone agrees that «democracy» is a
good thing, but there is little agreement as to what exactly it
is. At the inception of the Council of Europe it was, as noted
above, defined negatively. It was everything that was not
the «totalitarian» systems of the «communist» states. The
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proliferation of scare-quotes in this paragraph simply indicates
that none of these terms is quite what it seems. The significance
of this interplay of simulacra will be laid bare later in this article.
Indeed, Gunnar Beck has noted that for the Strasbourg Court, as
other courts, «<...>many judicial trade-offs between conflicting
rights involve judgments about the meaning, legitimate limits
and security requirements of democratic government». He
cites the judgment in Lustig-Prean and Beckett v. the United
Kingdom*, where the Court held (at para 80), that «the hallmarks»
of a democratic society include «pluralism, tolerance and
broadmindedness». Beck comments that

«None of these attributes can be said to be incontrovertible attributes
of the core meaning of democracy; indeed none are democratic values
on a classical view of democracy. The Court here in fact assumes a
historically highly contingent conception of liberal democracy where
the requirements of majority rule are tampered by a high degree of
social liberalism, perhaps even permissiveness».’

A recent definition of «democracy» asserts that «<...> it
is rather democracy’s status as rule by the people and for the
people that is the distinctive core of the democrat’s faith».°
However, the question which has haunted this very faith was
most savagely posed by Carl Schmitt before he became the
official Nazi ideologist. Analysing the «crisis of contemporary
parliamentarism», he argued that this crisis was «<...> in its
depths, the inescapable contradiction of liberal individualism and
democratic homogeneity».” This is point made by many critics
of Rousseau® and of Mill: how on their terms can democracy be
enacted save in a homogenous ethnic community?

Pointing, as do many contemporary critics, to the fact that
government is not the business of open debate but that «<...>
what representatives of the big capitalist interests agree to in the
smallest committees is more important for the fate of millions
of people, perhaps, than any political decision», he declared that
the «actual circumstances of parliamentary business, openness
and discussion have become an empty and trivial formality».®

In a recent and highly sophisticated attempt to reconcile these
tensions, Martin Loughlin argues that «<...> democracy cannot
be understood in terms of some unmediated notion of popular
will. The aspirations of the multitude inevitably conflict, which
is precisely why the practice of politics has emerged. The
aggregation of interests and opinions implicit in the concept of a
democratic will can be recognised only when absorbed into some
representative form».'* While he engages — in a complimentary
fashion — with Schmitt’s notion of the «political»! as «resting
on its own distinctions», that is, between friend and enemy'?,
his formulation plainly does not take account of Schmitt’s
criticism. Furthermore, in a recent influential work Jacques
Ranciére® condemns representation as from the start in the
French and American revolutions as «<...>the exact contrary of
democracy»'*. Indeed, «there is, strictly speaking, no such thing
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as democratic government. Government is always exercised by
the minority over the majority <...>»'.

The recent cases which are analysed later in this article exemplify
the ECtHR’s attempt to resolve the circumstances of an eruption
of representatives who threaten this rule of the minority.

The Court’s Interpretation and Extension of Article 3 of Protocol 1

So far, this article has shown first, that the content of
Article 3 of Protocol 1 (P1-3) is a pale shadow of what was
originally intended, and only narrowly survived the attempts
of the United Kingdom to keep it out altogether; and second,
that its content in the actual form in which it survived, is not
immediately apparent.

There have to date been some 46 judgments on P1-3. [ have
represented the applicants in two of more recent judgments,
Podkolzina v. Latvia?, and, over a period of six years, Zdanoka
v. Latvia®

The Court was first confronted with the need for authoritative
interpretation of P1-3 in 1987 in the case of Mathieu-Mohin and
Clerfayt', a case which started in 1981. The two applicants were
French-speaking Belgian nationals who complained that as voters
living in municipalities in a Flemish language administrative
district, they could not elect French-speaking representatives to
the regional assembly under which their district came and, as
elected representatives, that they could not sit in that assembly,
whereas Dutch-speaking voters and elected representatives in the
same municipalities could. Their complaints under Article P1-3
and Article 14 were dismissed. The Court held (para 57) that

«The system does not appear unreasonable if regard is had to
the intentions it reflects and to the respondent State’s margin of
appreciation within the Belgian parliamentary system — a margin
that is all the greater as the system is incomplete and provisional.
One of the consequences for the linguistic minorities is that they
must vote for candidates willing and able to use the language of their
region. A similar requirement is found in the organisation of elections
in a good many States. Experience shows that such a situation does
not necessarily threaten the interests of the minorities.»

Five judges of the 18 in the Plenary Court dissented.

The Court confirmed the right of individual or group
petition, and took the opportunity of explaining the meaning
of P1-3. The majority acknowledged (para 47) that

«Since it enshrines a characteristic principle of democracy,
Article 3 of Protocol No. 1 (P1-3) is accordingly of prime
importance in the Convention system.»

The Court also noted (para 49) that

«The travaux préparatoires also frequently refer to «political
freedom», «political rights», «the political rights and liberties of the
individual», «the right to free elections» and «the right of election.»

And that «the idea was canvassed — only to be finally
abandoned — of withholding the subject from the Court’s
jurisdiction».

The Court next (para 51) engaged in an important
interpretation and extension of the words of P1-3, to include:
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[the] concept of subjective rights of participation — the «right
to vote» and the «right to stand for election to the legislature» (see
in particular the decision of 30 May 1975 on the admissibility of
applications nos. 6745—6746/76, W, X, Y and Z v. Belgium, op.
cit., vol. 18, p. 244).

P1-3 says nothing about limitations to these rights, and the
Court summarised them in a passage (para 52) which has
been repeated in every subsequent case under the article:

«The rights in question are not absolute. Since Article 3 (P1-3)
recognises them without setting them forth in express terms, let
alone defining them, there is room for implied limitations <...> In
their internal legal orders the Contracting States make the rights to
vote and to stand for election subject to conditions which are not
in principle precluded under Article 3 (P1-3) (Collected Edition of
the «Travaux Préparatoires», vol. III, p. 264, and vol. IV, p. 24).
They have a wide margin of appreciation in this sphere, but it is for
the Court to determine in the last resort whether the requirements
of Protocol No. 1 (P1) have been complied with; it has to satisfy
itself that the conditions do not curtail the rights in question to such
an extent as to impair their very essence and deprive them of their
effectiveness; that they are imposed in pursuit of a legitimate aim;
and that the means employed are not disproportionate <...>. In
particular, such conditions must not thwart «the free expression of
the opinion of the people in the choice of the legislature.»

This last sentence therefore emphasised the most important
express content of the article as it at last found its way into
the First Protocol.

This is the article which is most closely connected to political
and not simply individual human rights consideration, and
this was recognised by the Court in para 54:

«Forthe purposes of Article 3 of Protocol No. 1 (P1-3), any electoral
system must be assessed in the light of the political evolution of
the country concerned; features that would be unacceptable in the
context of one system may accordingly be justified in the context
of another, at least so long as the chosen system provides for
conditions which will ensure the «free expression of the opinion of
the people in the choice of the legislature.»

All of these principles were repeated by the Court in
Podkolzina, referring to some of the more recent judgments
Gitonas and Others v. Greece®, Ahmed and Others v. the United
Kingdom®; and Labita v. Italy.” The applicant is a Latvian citizen
and a member of the Russian-speaking minority in Latvia.
Her name appeared on the list of candidates for the National
Harmony party for the elections to the national parliament
(Saeima) of 3 October 1998. A requirement of eligibility to
stand as a candidate in the elections was knowledge of the State
language, Latvian. She had a certificate of competence from an
appropriate state body. At the last moment, leaving her no time
to appeal, another branch of the same body decided that her
knowledge of Latvian was inadequate. The Court accepted the
Government’s submission that «the obligation for a candidate to
understand and speak Latvian is warranted by the need to ensure
the proper functioning of Parliament, in which Latvian is the
sole working language. They emphasised in particular that the
aim of this requirement was to enable MPs to take an active part

*  Application no. 58278/00, judgment of the Chamber (First Section) of 17 June 2004, judgment of the Grand Chamber of 16 March 2006.



in the work of the House and effectively defend their electors’
interests». (para 34, 35).

However, the Government was obliged to show that the
decision to remove the applicant’s name from the list of
candidates was proportionate to the aim pursued. The Court
reiterated that the object and purpose of the Convention
required its provisions to be interpreted and applied in such a
way as to make their stipulations «not theoretical or illusory
but practical and effective».! In particular the right to stand
as a candidate in an election «would only be illusory if one
could be arbitrarily deprived of it at any moment» (para 35).

Consequently, the Court continued:

«<...>whileitis true that States have a wide margin of appreciation
when establishing eligibility conditions in the abstract, the principle
that rights must be effective requires the finding that this or that
candidate has failed to satisfy them to comply with a number of
criteria framed to prevent arbitrary decisions. In particular, such a
finding must be reached by a body which can provide a minimum
of guarantees of its impartiality. Similarly, the discretion enjoyed
by the body concerned must not be exorbitantly wide; it must
be circumscribed, with sufficient precision, by the provisions of
domestic law. Lastly, the procedure for ruling a candidate ineligible
must be such as to guarantee a fair and objective decision and
prevent any abuse of power on the part of the relevant authority.»

These were the principles applied by the Chamber (First
Instance) in Zdanoka v. Latvia in June 2004.

Circumstances in Which an Individual’s Right to Stand as a Candidate can
be Restricted

On several occasions in the 1970s, the former European
Commission of Human Rights was required to consider whether
the decision to withdraw an individual’s right to vote or to stand on
account of her previous activities constituted a violation of P1-3.
In practically all those cases, the Commission found that it did
not. Thus, in the cases of X. v. the Netherlands® and X. v. Belgium®
it rejected applications from two persons who had been convicted
following the Second World War of collaboration with the enemy
or «uncitizenlike conduct» and permanently deprived of the right
to vote. In particular, the Commission considered that:

«the purpose of legislation depriving persons convicted of treason
of certain political rights and, more specifically, the right to vote [was]
to ensure that persons who [had] seriously abused, in wartime, their
right to participate in the public life of their country are prevented in
future from abusing their political rights in a manner prejudicial to
the security of the state or the foundations of a democratic society.»

Furthermore, in the case of Van Wambeke v. Belgium?*, the
Commission declared inadmissible, on the same grounds, an
application from a former member of the Waffen-SS, convicted
of treason in 1945, who complained that he had been unable to
take part in the elections to the European Parliament in 1989.

Finally, in the case of Glimmerveen and Hagenbeek v. the
Netherlands’, the Commission declared inadmissible two
applications concerning the refusal to allow the applicants,
who were the leaders of a proscribed organisation with racist
and xenophobic traits, to stand for election.

1
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Zdanokayv. Latvia

Tatyana Zdanoka was born into a Russian-speaking family
in Riga in 1950. Her family lived in Latvia for several
generations, and following independence she was entitled to
Latvian citizenship as a right — a right which she was obliged
to vindicate in the courts, having been wrongfully denied by
the Latvian Government following independence. She joined
the Communist Party in 1971, and taught mathematics at Riga
University until 1990. From 1990 until 1993 she was an elected
Deputy in the Supreme Council of Latvia, and from 1989 to 1994
she was an elected Member of the Riga Municipal Chamber.

The Latvian Government never contradicted the fact that,
following Latvian independence in 1991, she ceased to be a
member of the Communist Party. She founded and led political
parties representing ethnic Russians, most recently the party «For
Human Rights in a United Latvia», on whose platform she became
an MEP® She was not only an elected politician, but worked
as a human rights activist, founding the Latvian Committee for
Human Rights (FIDH) and working on many occasions with the
Council of Europe, OSCE and other bodies to promote peaceful
resolution of the problems of contemporary Latvia. There was no
evidence whatsoever that she had ever spoken or acted against
Latvian independence or constitutionality.

On 13 January 1994, the Latvian parliament enacted a new
restrictive law, the Municipal Elections Act, followed on 25
May 1995 by the Parliamentary Elections Act. Both provided
that the following may not stand as a candidate for elections:

«<...> persons who actively participated after 13 January
1991 in the CPSU (CPL), the Internationalist Front of Workers
of the Latvian SSR, the United Council of Labour Collectives,
the Organisation of War and Labour Veterans or the Latvian
Committee of Public Safety, or in their regional committees
<...>»

On 25 January 1997 Zdanoka’s party, the «Movement for
Social Justice and Equal Rights in Latvia» submitted its list
of ten candidates for the forthcoming municipal elections of 9
March 1997. She was one of those candidates. In line with the
requirements of the Municipal Elections Act, she signed the list
and attached a written statement confirming that she was not
one of the persons referred to in the new restriction. In a letter
sent on the same day she informed the Electoral Commission
that she had been a member of the CPL’s Plavnieki branch
and of its Central Committee for Supervision and Audit until
10 September 1991, the date of the CPL’s official dissolution.
However, she argued that the restrictions mentioned above were
not applicable to her, since they were contrary to Articles 2 and
25 of the International Covenant on Civil and Political Rights,
ratified by Latvia. Latvia had not yet ratified the ECHR.

The Riga Electoral Commission registered the list
submitted by Zdanoka, implicitly accepting her argument. At
the elections this list obtained four of the sixty seats on Riga
City Council. Zdanoka was one of those elected.

Parliamentary elections were due to take place on 3 October
1998, and Zdanoka followed exactly the same procedure as in
1997. This time the Central Electoral Commission suspended
registration of the list on the ground that her candidacy did not meet
the requirements of the 1995 Act. Not wishing to jeopardise the
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entire list’s prospects of being registered, the applicant withdrew
her candidacy, after which the list was immediately registered.

The Central Electoral Commission asked the State Procurator
General to examine the legitimacy of the applicant’s election to
the Riga City Council. However, the Procurator General’s Office
found in August 1998 that Zdanoka had not committed any action
defined as an offence in the Criminal Code. The decision stated that,
although she had provided false information to the Riga Electoral
Commission regarding her participation in the CPL, there was
nothing to prove that she had done so with the specific objective
of misleading the Commission. Indeed, her application had stated
precisely the form of her activity in the CPL. Nevertheless, in
January 1999, the Prosecutor applied for a finding that she had
been an «active member». Following a series of appeals, in
December 1999 Zdanoka was disqualified from electoral office
and lost her seat as a member of Riga City Council. It will be
recalled that she had served blamelessly since March 1997. She
applied to the Strasbourg Court in January 2000.

Zdanoka is now a Member of the European Parliament', one of
nine MEPs elected in June 2004 following Latvia’s accession to
the European Union on 1 May 2004?, and is a member of Green/
European Free Alliance group. An attempt by the Government
in January 2004 to prevent her from standing, by amending the
Parliamentary Elections Act of 1995, failed by two votes.

The Court’s Chamber Judgment in Zdanoka

The majority of the Court (by five, led by its President, Mr
Rozakis, to two) focused on proportionality. Itheld (at paragraph
87) that such a restriction might «<...>serve a double function
and may be analysed in two ways: as a punitive measure, i.e.
as a sanction for having demonstrated uncitizenlike conduct
in the past, but also as a preventative measure, where the
applicant’s current conduct is likely to endanger democracy
and where his or her election could create an immediate threat
to the State’s constitutional system».

As to punishment, it held that this was a legitimate goal; but
that generally speaking, the measure in question must remain
temporary in order to be proportionate. In the Court’s opinion,
the restriction was indeed permanent, in that it was of indefinite
duration and would continue until the relevant legislation is
repealed. The cases decided by the Commission in the 1970s
were not relevant, since the applicants had been convicted of
particularly grievous criminal offences, such as war crimes
or high treason; in contrast, in the present case, Zdanoka’s
activities had not given rise to any criminal penalties.

As to prevention, the Court held that in becoming involved or
participating actively in those organisations during the period in
question, Zdanoka could not reasonably have foreseen the adverse
consequences that might arise in the future. Accordingly, she could
not be accused of having been active in an illegal association.

The Court did not exclude the possibility that the restriction could
have been justified and proportionate during the first years after the
re-establishment of Latvia’s independence (para 92), and accepted
that to bar from the legislature persons who had held positions
within the former regime’s ruling body and who had also actively
supported attempts to overthrow the new democratic system might
be a legitimate and balanced solution, without it being necessary to
look into the applicant’s individual conduct; such a measure would
be fully compatible with the concept of a «democracy capable of
defending itself>» relied on by the Government.

After a certain time, however, this ground was no longer
sufficient to justify such prevention; it then became necessary

1

to establish whether other factors, particularly an individual’s
personal participation in the disputed events, continue to
justify his or her ineligibility.

In the circumstances of Latvia’s inflexibility, the Court felt
able to examine whether Zdanoka’s conduct more than ten years
previously still constituted sufficient justification for barring her
from standing in parliamentary elections. The Court noted that she
had never been convicted of a criminal offence in connection with
her activities within the CPL. Secondly, in August 1991 a special
committee of the Supreme Council was instructed to investigate
the participation of certain members of parliament in the second
coup d’état in Latvia; 7danoka was not one of the fifteen members
of parliament who were removed from their seats following this
investigation. The Court therefore concluded that no sufficiently
serious misconduct on her part had been proven. None of the
evidence produced by the Government proved that she herself
committed specific acts aimed at destroying the Republic of
Latvia or at restoring the former system (para 94).

The Court was struck (para 95) by the fact that the restriction was
not inserted in the electoral law until 1995 and did not exist at the
time of the previous elections in 1993. That being so, it questions
why parliament, if it considered that former active members of
the CPSU and the CPL were so dangerous for democracy, did not
enact a similar provision in 1993 — scarcely two years after the
events complained of — but waited until the following elections.

The Courtnoted that the Government’s concerns lay mainly in the
fact of defending and disseminating ideas which are diametrically
opposed to the Latvian authorities’ official policy and which are
unpopular among a large proportion of the population. However,
said the Court, there is no democracy without pluralism. On the
contrary, it is the essence of democracy to allow diverse political
projects to be proposed and debated, even those that call into
question the way a State is currently organised and those which
offend, shock or disturb a section of the population. In this it relied
on two of the important Turkish cases, Freedom and Democracy
Party (OZDEP)v. Turkey* and Refah Partisi and Othersv. Turkey.
There was no evidence to enable the Court to conclude either that
Zdanoka’s activities were other than legal and democratic; nor that
they were incompatible with fundamental democratic principles.

The Court concluded that the permanent disqualification from
standing for election to the Latvian Parliament imposed on Zdanoka
on account of her activities within the CPL after 13 January 1991
was not proportionate to the legitimate aims which it pursued, and
curtailed her electoral rights to such an extent as to impair their
very essence, and that its necessity in a democratic society had not
been established. Accordingly, P1-3 had been violated.

It is submitted that the Chamber’s judgment was consistent both
with the accumulated case-law of the Commission and Court, and
with the principles underlying them in particular vindication of the
essential ingredient of P1-3, «the free expression of the opinion of
the people in the choice of the legislature». A sufficient number of
Latvian electors evidently wished to elect Zdanoka; and there was
no good reason why they should not be permitted to do so.

Latvia’s Appeal to the Grand Chamber

On 17 September 2004, the Government requested that the case be
referred to the Grand Chamber, and a hearing took place on 1 June
2005. Whereas the oral hearing before the Chamber had concentrated
on points of law, the Grand Chamber heard arguments from the
Agent for Latvia which were very much more political. Zdanoka
was compared with Milosevic, and it was submitted that she should
bear responsibility for the crimes of the USSR. An unusual number of

See <http://www.europarl.europa.eu/members/public/geoSearch/view.do?country=LV &partNumber=1&language=EN&id=28619> (last accessed 17 May 2007).

2 See <http://www.guardian.co.uk/eu/country/0,14489,1195417,00.html> (last accessed 17 May 2007) .

Application no. 23885/94, § 39, ECHR 1999-VIII.

4 Application nos. 41340/98, 41342/98, 41343/98 and 41344/98, § 86, ECHR 2003-II.
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judges intervened with questions such as whether she has ever publicly
apologised for her previous membership of the Communist Party.

The Government argued first that the Chamber had misconstrued
the extent of the margin of appreciation, and had then acted contrary
to the subsidiary character of the Convention, violated the principle
of the sovereignty of the State, and made the Court a further level
of jurisdiction superimposed on those existing in the Contracting
States. According to the Government, it did this by taking the place
of the national authorities first, in fact-finding through evaluating
Zdanoka’s activities in order to establish whether she posed or
poses an imminent danger to national security and democratic
state system, and interpreting and applying domestic law so as
to put right the alleged violation of her right to stand for election,
following the restriction imposed on her.

The judgment was delivered on 16 March 2006. No doubt
by complete coincidence, 16 March is also the date when
each year veterans of the Latvian Legion, a force raised
by the Germans and who fought alongside them in WWII,
hold a march.! This march is regarded by Latvia’s Russian
community as highly provocative.

Furthermore, the Latvian lawyers from the Court’s Registry
indicated that a completely new test had been formulated for
P1-3. This was contained in para 115, which stated:

«<...> the Court reaches the following conclusions as to the
test to be applied when examining compliance with Article 3 of
Protocol No. 1:

(a) Article 3 of Protocol No. 1 is akin to other Convention
provisions protecting various forms of civic and political rights such
as, for example, Article 10 which secures the right to freedom of
expression or Article 11 which guarantees the right to freedom of
association including the individual’s right to political association
with others by way of party membership. There is undoubtedly a link
between all of these provisions, namely the need to guarantee respect
for pluralism of opinion in a democratic society through the exercise
of civic and political freedoms. In addition, the Convention and the
Protocols must be seen as a whole. However, where an interference
with Article 3 of Protocol No. 1 is at issue the Court should not
automatically adhere to the same criteria as those applied with regard
to the interference permitted by the second paragraphs of Articles
8 to 11 of the Convention, and it should not necessarily base its
conclusions under Article 3 of Protocol No. 1 on the principles derived
from the application of Articles 8 — 11 of the Convention. Because
of the relevance of Article 3 of Protocol No. 1 to the institutional
order of the State, this provision is cast in very different terms from
Atticles 8 — 11. Article 3 of Protocol No. 1 is phrased in collective
and general terms, although it has been interpreted by the Court as
also implying specific individual rights. (My emphasis — BB) The
standards to be applied for establishing compliance with Article 3 of
Protocol No. 1 must therefore be considered to be less stringent than
those applied under Articles 8 — 11 of the Convention.

(b) The concept of «implied limitations» under Article 3 of Protocol
No. 1 is of major importance for the determination of the relevance
of the aims pursued by the restrictions on the rights guaranteed by
this provision. Given that Article 3 is not limited by a specific list of
«legitimate aims» such as those enumerated in Articles 8 — 11, the
Contracting States are therefore free to rely on an aim not contained in
that list to justify a restriction, provided that the compatibility of that
aim with the principle of the rule of law and the general objectives of
the Convention is proved in the particular circumstances of a case.

(c) The «implied limitations» concept under Article 3 of Protocol
No. 1 also means that the Court does not apply the traditional tests of
«necessity» or «pressing social need» which are used in the context of
Articles 8 — 11. In examining compliance with Article 3 of Protocol No.
1, the Court has focused mainly on two criteria: whether there has been

NB! FEATURED TOPIC

arbitrariness or a lack of proportionality, and whether the restriction has
interfered with the free expression of the opinion of the people. In this
connection, the wide margin of appreciation enjoyed by the Contracting
States has always been underlined. In addition, the Court has stressed the
need to assess any electoral legislation in the light of the political evolution
of the country concerned, with the result that features unacceptable in the
context of one system may be justified in the context of another (see, inter
alia, the Mathieu-Mohin and Podkolzina cases, cited above, ibid.).

(d) The need for individualisation of a legislative measure alleged
by an individual to be in breach of the Convention, and the degree
of that individualisation where it is required by the Convention,
depend on the circumstances of each particular case, namely the
nature, type, duration and consequences of the impugned statutory
restriction. For a restrictive measure to comply with Article 3
of Protocol No. 1, a lesser degree of individualisation may be
sufficient, in contrast to situations concerning an alleged breach of
Articles 8 — 11 of the Convention. (my emphasis — BB).

(e) As regards the right to stand as a candidate for election, i.e.
the so-called «passive» aspect of the rights guaranteed by Article
3 of Protocol No. 1, the Court has been even more cautious in its
assessment of restrictions in that context than when it has been called
upon to examine restrictions on the right to vote, i.e. the so-called
«active» element of the rights under Article 3 of Protocol No. 1. In the
Melnychenko judgment?, the Court observed that stricter requirements
may be imposed on eligibility to stand for election to Parliament than
is the case for eligibility to vote. In fact, while the test relating to the
«active» aspect of Atrticle 3 of Protocol No. 1 has usually included
a wider assessment of the proportionality of the statutory provisions
disqualifying a person or a certain group of persons from the right
to vote, the Court’s test in relation to the «passive» aspect of the
above provision has been limited largely to a check on the absence of
arbitrariness in the domestic procedures leading to disqualification of
an individual from standing as a candidate <...>»

The Grand Chamber, by 13 to 4, held that there had been
no violation of P1-3.

In the further view of the majority, Latvia’s view that «even today»
Zdanoka’s membership of the CPL and opposition to the break-up
of the USSR still warrant her exclusion from standing as a candidate
to the national Parliament, «can be considered to be in line with the
requirements» of P1-3. Furthermore, the restriction «has not been
found to be arbitrary or disproportionate». And while the restriction
«may scarcely be considered acceptable» in more settled countries,
«it may nonetheless be considered acceptable in Latvia <...>»
The use by the majority of curiously tentative language will have
been noted. Moreover, the Court said, «The applicant’s current or
recent conduct is not a material consideration», for the reason that
the restriction was based on her membership in 1991. Thus, her
unblemished record of support for democracy and human rights in
the independent Latvia counted for nothing.

Itis submitted that one of the final paragraphs (135) of their judgment
exposed a contradiction at the heart of their reversal of the Chamber.
The Court made the following extraordinary pronouncement:

«Itis to be noted that the Constitutional Court observed in its decision
of 30 August 2000 that the Latvian Parliament should establish a
time-limit on the restriction. In the light of this warning, even if today
Latvia cannot be considered to have overstepped its wide margin of
appreciation under [P1-3], it is nevertheless the case that the Latvian
Parliament must keep the statutory restriction under constant review,
with a view to bringing it to an early end. Such a conclusion seems
all the more justified in view of the greater stability which Latvia now
enjoys, inter alia, by reason of its full European integration. Hence, the
failure by the Latvian legislature to take active steps in this connection
may result in a different finding by the Court.»

I See <http://www.ce-review.org/authorarchives/amber_archive/amber25old.html> (last accessed 17 May 2007).
2 Application no. 17707/02, judgment of 19 October 2004
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That is, on the one hand the restriction was within Latvia’s
margin of appreciation; on the other, it must be repealed as
soon as possible. Why should it be swiftly repealed if it did
not in any event violate P1-3?

If the Latvian Act of 1995 appeared to have been enacted
specifically to place and keep Zdanoka out of Latvian
politics — indeed, the Latvian agent in her speech to the
Chamber stated that the Act had been designed to punish her —
then the majority of the Grand Chamber appeared to have done
everything possible to ensure that she could not return, despite
their highly adverse remarks as to the restriction.

In his highly critical dissenting opinion, Judge Rozakis (in
addition to making some highly relevant remarks as to the nature of
representative democracy) put his finger on the underlying issue:

«<...>[in] paragraph 115 of the judgment the Court considers that
«Article 3 <...>is phrased in collective and general terms, although
it has been interpreted by the Court as also implying specific
individual rights». This sentence, although it ultimately does not
have a radical impact on the Court’s further pronouncements (the
sentence which follows in the same paragraph shows that this
finding simply affects the standards to be applied for establishing
compliance with Article 3, and does not constitute a complete
negation of the Article’s substance as containing an individual
right), is an obscure generalisation which contradicts not only the
drafting history of the Protocol and the previous case-law of the
Court, but also the letter of the present judgment itself, paragraph
102 of which states in less dubious, but still open-ended, terms that
«the Court has established that this provision also implies individual
rights, including the right to vote and to stand for election».

I consider that, regardless of whether Article 3 of Protocol No.
1 is «phrased in collective and general terms», it is clear that this
Article does not simply imply an individual right but actually
provides for one. The drafters’ aim was to enrich the Convention
with a political right not differing from the other individual human
rights contained in the original Convention. The Convention lays
down, without exception, individual rights whose bearers are
indiscriminately entitled to invoke them in their relations vis-
a-vis the States parties and the Convention institutions. Hence,
regardless of other possible functions, Article 3 does confer a
specific individual right, which does not differ qualitatively from
any other right provided for by the Convention.»

As to Zdanoka herself, he said:

«<...> even if we accept <...> that in the circumstances of
Latvia’s transition to democracy and its efforts to be disentangled
from its recent past, such a harsh measure could have been justified
during the first difficult years of adapting to the new regime and
for the sake of democratic consolidation, the restrictions have
nevertheless not been abolished to date, and this despite the
fact that in the meantime Latvia has become a member State of
NATO and, more importantly, of the European Union. We are
now eleven years away from the date of the Act prohibiting the
applicant from standing for election, fifteen years from the events
which led to the belated promulgation of the Act, five years from
the Constitutional Court’s decision, and almost two years from
the election of the applicant to the European Parliament.»

This author respectfully shares his view that the majority
decision, and the new test with which the Registry lawyers
were so pleased, is not only both «dubious» and «obscure», but
undermines the extensive established jurisprudence of the Court,
as well as striking at the heart of the principle underlying P1-3,
and the principle that the right concerned is the right of the electors
and not the candidate. This will be returned to in the conclusion.

1 Application no. 10226/03.
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The Recent Turkish Case

On 30 January 2007, the Court delivered judgment in Yimak and
Sadak v. Turkey'. In this case, the applicants alleged that the national
electoral threshold of 10% for parliamentary elections interfered
with the free expression of the opinion of the people in the choice
of the legislature. They argued that the high national threshold of
10% made representation very unfair and led to a crisis of legitimacy
for the government, since parliament ought to be the free tribune of
any democracy. Clearly, they said, a parliament whose composition
reflected only about 55% of the votes cast was not capable of supplying
the representative legitimacy on which any democracy is based.

The case was heard by the Second Section chamber. It may be
noted that none of the judges, with the exception of the new President
of the Court, Judge Costa, sat on the Grand Chamber in Zdanoka.
The Court reviewed the jurisprudence as set out above, with the
exception of the Grand Chamber judgment in Zdanoka, and noted
that the 10% threshold is the highest in Europe, and that (para 73)

«<...> after the elections of 3 November 2002 the electoral
system concerned, which has a high threshold without any
possibility of a counterbalancing adjustment, produced in
Turkey the least representative parliament since the introduction
of the multi-party system in 1946 (see paragraph 13 above). In
concrete terms, 45.3% of the electorate (about 14.5 million
voters) is completely unrepresented in parliament».

Nevertheless, the Court said that (para 76)

«<...> it must accept that in the present case the Turkish
authorities (both judicial and legislative) — but also Turkish
politicians — are best placed to assess the choice of an appropriate
electoral system, and it cannot propose an ideal solution which
would correct the shortcomings of the Turkish electoral system».

Thus, Turkey had not overstepped its wide margin of
appreciation with regard to P1-3, notwithstanding the high
level of the threshold complained of.

Of course, this was not a case of a restriction on a
candidate, so the Court had no need to cite Zdanoka. But
what is significant is that once more States are being given
not only a «wide» margin of appreciation in cases concerning
democracy, but, in effect, a margin with no effective limits.

Conclusion

The principle at stake in Zdanoka is that the «passive» right
to stand as a candidate in elections is the right of the electors
and not the candidate. To give the state a margin of appreciation
of the kind that now appears to be the norm for the ECtHR is
to run the danger of negating the object and purpose of P1-3.
Ironically, the Court may do through its jurisprudence what the
United Kingdom failed to do in 1949 — 1951.

Judge Rozakis put this well in his dissent in Zdanoka:

«Inasystem of sound democratic governance the criterion of eligibility
cannot be determined by whether a politician expresses ideas which
seem to be acceptable to the mainstream of the political spectrum, or
loyal to the established ideologies of the State and society, but by the real
representativeness of his or her ideas vis-a-vis even a very small segment
of society. Accordingly, if a politician is prevented from representing
part of society’s ideas, it is not only he or she who suffers; it is also the
electorate which suffers, it is democracy which suffers.»

This is also the point made by Ranciere. Democracy is precisely
that which disrupts and unsettles the institutions of power.
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