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Abstract

The BPDeepwater Horizomil spill and the Toyota car recalls have
highlighted an important legal anomaly that hasnbeeerlooked by
scholars: judicial inconsistency and confusion uling whether to
compensate for the loss in market value of wromgfffected property.
This Article seeks to understand this anomaly anthe process, to build
a stronger foundation for enabling courts to deeuthen—and in what
amounts—to award damages for market value losses$hdt end, this
Article analyzes the normative rationales for galigawarding damages,
adapting those rationales to derive a theory ofadpes that covers market
value losses, not only of financial securities fsas stocks and bonds) but
also of ordinary products (such as automobileslightbulbs).
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INTRODUCTION

The turmoil in financial markets has revealed adamental legal
anomaly that, notwithstanding its increasing pcatimportance, has been
overlooked by scholars: judicial confusion and m&etency in ruling
whether to include the loss in market value (hexieam, “market value
loss” or “market value losses”) of wrongfully affed property as legally
compensable damages.

Although market value losses can arise in a malitof contexts, the
concept is perhaps easiest to understand by dgithe wrongfully
affected property into two categories: financialrked securities (like
stocks and bonds), and ordinary products (like raotmles and light
bulbs). In the context of financial-market secesti market value loss
represents a loss in the resale value of the se3yiin contrast to a loss in
the value of what the owner of the securities wdaddoaid if the owner
continues to hold the securities. In the contexirdinary products, market
value loss represents a loss in the resale valilie giroduct, in contrast to
a loss in the value of the product’s utility to wsvner if the owner
continues to hold the product. More generically,rkat value loss
represents a loss in the resale valuenyfaffected property, in contrast to
a loss in the value of the property’'s utility t@ ibwner if the owner
continues to hold the property.

As discussed in Part | below, courts sometimesue| but often
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exclude, market value loss as legally compensablmadges without
meaningfully articulating the reasons for inclusmmexclusion. Indeed,
most judicial opinions do not even explicitly reome the concept of
market value loss, at most giving it implicit reottgon in the calculation
of damages.

This Article seeks to derive a normative theorywben market value
loss should be included in legally compensable dgm#iaPart | of the
Article reviews and examines the applicable judipr@cedents. Parts Il
and Il then attempt, informed in part by thosecpaents, to derive a more
normative theory of when to compensate for markéier loss. Finally,
Part IV proposes a rule, based on this theory, ¢batts can use when
considering market value losses and also provigasiples of how that
rule could be applied.

In the discussion below, one should not conflatketavalue loss with
“pure economic loss” (sometimes called “economssty, a term used to
refer to negligently caused financial losses tera@n without other injury
to that person—the classic example being an emeloy® loses wages
when a netlgligent tortfeasor’s action damages arfaathere the employee
is working. Although some have argued that awarding damagesife
economic loss might create “disproportionate pé&sltor wrongful
behavior® and “raise[] the specter ofidespread tort liability’® most
jurisdictions in the United States now allow askesome recovery for pure
economic los$.This Article does not, and it should not, engége tlebate
because market value loss and pure economic lessuadamentally
different concept3.A market-value-loss inquiry can arise in connectio

1. SeeAdams v. S. Pac. Transp. Co., 123 Cal. Rptr. 218,(Zt. App. 1975).

2. Robert L. RabirTort Recovery for Negligently Inflicted EconomictoA Reassessment
37 SAN. L. Rev. 1513, 1534-36 (1985) (arguing that “the proxineaigse limitation on negligence
liability illustrates [this] concern about propamiality between act and responsibility,” and that
where there is an “exceedingly low risk of an extety high magnitude of harm”—such as a
careless driver causing a fender-bender accidanbtings traffic to a standstill in the Brooklyn
Battery Tunnel during rush hour, thereby causingsiva financial losses—awarding negligence
liability damages for those losses would “generfily] a very poor candidate for deterrence”).

3. Id. at 1514 see also idat 1525 (inferring from the cases on pure econdwsis concern
over “the specter of collateral claims, virtuallglimited in number, as a result of any given
accident”).

4. See, e.gA.C. Excavating v. Yacht Club Il Homeowners As<€'fi4 P.3d 862, 866 (Colo.
2005) (holding that a claim for pure economic Isssiable if based on an independent duty of
care); People Express Airlines, Inc. v. Consol.| Rarp., 495 A.2d 107, 112 (N.J. 1985)
(proposing that pure economic loss that is “paldidy foreseeable” should be recoverable); Onita
Pac. Corp. v. Trs. of Bronson, 843 P.2d 890, 896 (©92) (holding that a claim for pure
economic loss can be maintained where it is baseduty beyond the common law duty of
reasonable caredf. Rabin,supranote 2, at 1514 (“[T]he reluctance to allow reag\iea cases of
negligent infliction of economic loss has come ¢arégarded as an aberration, if not an oddity, in
many quarters.”). For a history of the debate uge economic loss, see George C. ChriStie,
Uneasy Place of Principle in Tort Law9 SMUL. Rev. 525, 528—37 (1996).

5. This Article nonetheless references the puosemic-loss debate insofar as aspects of
that debate may have limited utility in informirfget Article’s analysis of market value loSze
infra Sections I.C & III.B.
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with tort, contract, and fraud causes of acfirhereas a pure-economic-
loss inquiry is limited to torf.More substantively, a market-value-loss
inquiry addresses whether to compensate for afgpgge of financial
loss (loss in market value), whereas a pure-ecotwwss inquiry
addresses whether to compensate for any type andial loss in the
absence of non-financial injufyTo the extent this Article’s examples
could involve issues of pure economic l8$e discussion assumes that
some form of compensation is otherwise appropuatker applicable law
and focuses on whether that compensation shouldd@aenarket value
loss.

|. JUDICIAL PRECEDENTS

The cases that grapple with market value loss eabased on Iegal
causes of action variously classified as tort, @motf or fraud.
Section II.A of this Article will review the normiae theories of damages
underlying each of these causes of action, attemgpdi derive a theory of
damages for market value loss. Thus, although fimaodrmally classified
as a tort cause of actidhthis Article’s analysis will not ultimately turmo
cause-of-action classification but, instead, onritbamative underlying
theories. The judicial precedents are easiest wenstand by again
dividing the wrongfully affected property into thategories of financial-
market securities and ordinary products.

A. Financial-Market Securities

Questions of market value loss are critically tiedinancial markets
and the securities traded therein. Courts tenchsovar these questions

6. See infranote 10 and accompanying text.

7. See supraote 1 and accompanying text.

8. Thus, unlike pure economic loss, there may @pgestion of whether to compensate for
market value loss when there is nonfinancial injasyich as where an employee, physically burned
by a negligent tortfeasor’s actions in setting foeghe employer’s factory, finds that the market
value of the employer’s bonds, in which the empéoigeheavily invested, plummets due to the fire.
Correlatively, there may a question of whetherdmpensate for pure economic loss where there is
financial loss but no market value loss—such asektial example of an employee losing wages
when a negligent tortfeasor’s action damages affagthere the employee is workirfgee supra
note 1 and accompanying text.

9. See, e.ginfra Section IV.B (examining the recent Toyota car Hls@nd the BP Gulf oil
spill).

10. Tort and contract causes of action encompaskupts liability, implied warranty, and
contract breactSee, e.g.Maynard v. Gen. Elec. Co., 486 F.2d 538, 540 @ith1973) (stating
that in the context of products liability, “[a]miplied warranty is an implied contract™ (quoting
Hoge v. Ward, 155 S.E. 644, 647 (W. Va. 1930))JElecs., Inc. v. Garza, 257 S.W.3d 701, 704
(Tex. 2008) (“Conceptually, the breach of an inghearranty can either be in contract or in tort
depending on the circumstances.”).

11. E-mail from James Edelman, Professor of tve dfeObligations, Univ. of Oxford, to the
author (Sept. 21, 2010) (on file with author) (“Téés a big debate in England and Australia about
whether there is a tort of fraud generally or pugrt of deceit. But all those who believe thatréh
is a general action for fraud consider it to bera™).
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differently depending on whether the securitiesgirestion are debt
securities (like bonds) or equity securities (Bkeck)™* First consider debt
securities.

Only one judicial decision in the United States egp to focus
explicitly on questions of market value loss in tbentext of debt
securities. InMetropolitan Life Insurance Co. v. RJR Nabisco,. fic
plaintiff MetLife argued that RJR’s leveraged buy@aused the RJR
bonds held by MetLife to lose their investment-gradting™* thereby
violating an implied covenant to bondholdét#\s a consequence of the
rating downgrade, the resale value of the bondmiplated'® MetLife
argued that its damages should include this lossarket value.

The court was willing to “read an implied covenahgood faith and
fair dealing into [the indenture governing issuaotthe bonds] to ensure
that neither party deprives the other of the fraitshe agreement?”
Nonetheless, it declined to recognize the markéievéoss as legally
compensable, reasoning that such loss did notitatesthe “fruits of the
agreement” under which the bonds were issfi@dhe court held that the
“substantive ‘fruits’ [of a bond indenture only]dlude the periodic and
regular payment of interest and the eventual repayrof principal.*®
Even after RIR’s leveraged buyout, these paymeste wxpected to
continue?® The court also asserted that reformulating thel lesfenture to
(in effect) mitigate market value loss would “irfege with and destabilize
the [bond] market” by ignoring the market expdotatthat the terms of
an indenture will be upheld®

The reasoning of theJR Nabiscaourt is questionable. Its formalistic
rationale, that the “fruits” of a bond indenturelyomclude payment of
principal and interest, ignores that bonds arelyareld by any given
investor to maturity”> And the court’s seemingly policy-oriented ratianal

12. Virtually all financial-market securities cha divided, more or less, into debt or equity
securities, although some securities may have espédoth.See, e.g.WiLLiaM J. CARNEY,
CORPORATEFINANCE: PRINCIPLES ANDPRACTICE 196—202 (2005) (outlining the features of various
financial instruments).

13. 716 F. Supp. 1504 (S.D.N.Y. 1989).

14. For a description of how bond ratings arecttmed, see Steven L. SchwarBzivate
Ordering of Public Markets: The Rating Agency Para®002 UlLL.L. Rev. 1, 7 (“[T]he highest
rating on long-term debt securities is AAA, withings descending to AA, then to A, and then to
BBB and below. . . . The higher the rating, thedowhe rating agency has assessed the credit risk
associated with the securities in question. .atirfgs below BBB- are deemed non-investment
grade, and indicate that full and timely repaymamnthe securities may be speculative.” (internal
guotation marks omitted)).

15. RJR Nabiscp716 F. Supp. at 1516.

16. Id. at 1506.

17. Id. at 1517 (internal quotations omitted).

18. Id. at 1518.

20. Id. at 1519.
21. Id. at 1520.
22. (FORGE FONTANILLS, THE OPTIONS COURSE HIGH PROFIT & Low STRESS TRADING
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that compensating for market value loss would fater with and
destabilize the bond markétappears to ignore the much more profoundly
destabilizing effect on bond markets that woulditesom ignoring the
reality of bond trading? Nonetheless, the case may well be decided
correctly on its facts because RJR previously hadonated the
elimination of a covenant in the bond indenturé hauld have barred the
leveraged buyout Oddly, the court did not articulate its decisi@séd on
that negotiation.

In contrast to debt securities, numerous judiciatisions address
market value loss in the context of equity seaesitiUnlike theRJR
Nabiscocourt’s limited perception of the “fruits” of a biesecurity, the
U.S. Supreme Court has recognized that “[s]haees@mmally purchased
with an eye toward a later sate.Damages are therefore often awarded for
losses in resale value of sta@k.

A question remains, though, of how to measure tHasege$® Many
courts employ a benefit-of-the-bargain measurenfages’ Other courts,
however, employ an out-of-pocket measure of damigessed on the
desire to avoid the “speculative nature of recartsitng a world in which
the plaintiffs’ expectations come true . .3*.”

B. Ordinary Products

The judicial precedents on compensating marketvaks are likewise
conflicted where the wrongfully affected propesyoirdinary product®’

METHODS384(2d ed. 2005).

23. RJIR Nabiscp716 F. Supp. at 1520.

24. Although freely reading covenants into bondeimures could interfere with bond
markets, the court’s reasoning appears to focusonowvhether a covenant was breached but
whether a breached covenant should entitle bondhotd market value damages.

25. RJR Nabiscp716 F. Supp. at 1510-11.

26. Dura Pharm., Inc. v. Broudo, 544 U.S. 336, @D5).

27. See idat 345 (indicating that the purpose of the se@gitaws is “to protect [investors]
against those economic losses that misrepreseméaiiually cause”). Congress has gone so far as
making market value loss a required element inctiora for securities fraud. 15 U.S.C. § 78u-
4(b)(4) (2006).

28. SeeDsofsky v. Zipf, 645 F.2d 107, 111 (2d Cir. 19&tx{ing that out-of-pocket, benefit-
of-the-bargain, or other alternative methods caapg@opriate measures of damages).

29. Id. at 114. This measure of damages is often useelxéonple, in common-law deceit and
misrepresentation actions, after which private s8ea fraud actions are generally patterrizgra
Pharm, 544 U.S. at 342-43.

30. See, e.g.Panos v. Island Gem Enters., Ltd., 880 F. Suff, 175 (S.D.N.Y. 1995).

31. Id. at 176. This measure of damages is often useelxémnple, in implied securities fraud
actions.ld. It may well be that the distinction between theamee of damages often used in
implied securities fraud actions and the measuaafages often used in the actions referenced
supra note 28 relate less to logic and more to path wdgece in following earlier judicial
precedent.

32. Insome cases, like breach of contract fos#tie of goods, a plaintiff has no opportunity
to use the property at issue; the only measureanfagies then depends on the market value of
substitute goods. This Article, in contrast, addesscases in which property which could render
value to the plaintiff by either being sold or useavrongfully affected.
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The leading cases aliller v. William Chevrolet/GEO, In& andWallis
v. Ford Motor Ca** In Miller, an lllinois appellate court reversed a lower
court's grant of summary judgment against the pl&invho, in a
consumer fraud case, had sought damages for theislved resale value
of an automobilé’ The appellate court explained that “lllinois ceurave
generally allowed damages claims based on dimidighakie of a product
regardless of whether it has yet malfunctioned”*® In contrast, however,
the Arkansas Supreme Court Wallis, also a fraud case involving
automobiles, refused to award damages for dimidistesale value,
reasoning that the car buyer only bargained fafexand reliable vehicf&.

Although lacking precedential value, a recenteetént by Ford Motor
Co. of products-liability and false-advertising kwits implicitly
recognized damages for market value loss. The igsvalleged that Ford
hid defects in the tires on its Explorer sportiytivehicles, and that these
SUVs lost resale value after a tire recall in M&P@. Ford settled by
giving almost a million Explorer SUV customers $&&h toward a new
model or $300 each toward other Ford vehitles.

Judicial precedents regarding compensation for etar&lue loss are
thus inconsistent. Part Il below seeks to derieee coherent, normative
theory of when courts should award damages for etarkiue loss.

[l. TOWARD A NORMATIVE THEORY OFDAMAGES FOR
MARKET VALUE LOSS

Recall that the cases grappling with market vabss tan be based on
legal causes of action variously classified as, tcontract, or fraud®
Section ILA below compares the general theoretieais for awarding
damages—usingheoretical in the sense of an abstract of general

33. 762 N.E.2d 1 (lll. App. Ct. 2001).

34. 208 S.W.3d 153 (Ark. 2005).

35. Miller, 762 N.E.2d at 4-5.

36. Id. at 10.

37. 208 S.W.3d at 159 (“[T]here is no allegatinthie complaint that the Ford Explorer has
not, to date, been exactly what Wallis bargaineptfat is, he does not allege that the vehicle has
actually malfunctioned or that the defect has nemtéd itself.”)see also idat 156 (“In sum, the
principle undergirding our case law is that berefithe-bargain damages are only awarded in
fraud cases where a party proves that the prodoetwed is not what was bargained for; that is, the
product received in fact manifests that it is difg from that which was promised.”). Just as the
RJR Nabisc@ourt narrowly interpreted the “fruits” of a dedgtcurity, the reasoning of tNéallis
court exhibits a limited understanding of what fhagers “bargain” for in a new car (that the
bargain is merely for a safe and reliable vehids)this Article will later show, the expected fesa
value is one of the “benefits of the bargain” oftemsidered by car buyefSee infranotes 90-92
and accompanying text.

38. Settlement Agreement and Release at 22, Bglbier Cases, Nos. 4266 & 4270 (Cal.
Sup. Ct. 2007)available athttp://www.saccourt.ca.gov/coordinated-cases/fxplorer/ford-
explorer.aspx (click on “Online Document Viewer”ofmpiling information on the
Bridgestone/Firestone Tire cases settlement).

39. See supraote 10 and accompanying text.
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understanding, as opposed to an independent neeratalysi&—with
the more specific theories for awarding damagescesed with those
causes of action. Section I1.B then uses theseiés#o model a normative
theory of damages for market value loss. Altholghapproach might be
criticized as deriving an “ought” from what 45, believe that the
transparent articulation of the approach givesgttimacy*?

A. The Theoretical Basis for Awarding Damages

In general, “the object of the law in awarding dgewfor civil injury
and breach of contract is to put the plaintiffie same position . . . as he
would have been had there been no injury or brehehijs to compensate
him for the injury actually sustained:”Various theories have been
advanced to try to explaimhy damages should be equal to the infiiry.

One such theory, which forms the basis of tort dgesais that damages
should be equal to the injury in order to avoid/ate retribution, such as
“blood feuds.™ Damages equal to the injury restore a senseokiss,
making private retribution unlikeRf. Another such theory is economic:
that imposing damages equal to the injury incerdiwpeople to internalize
the social costs of their behavidrin the absence of damages, rational
people will consider taking an action if the uyilithey derive from the
action outweighs its costs, ignoring costs theoactnight impose on
others®® Imposing tort damages equal to the injury susthimetivates
rational people to consider the total costs ofrthetions, thereby more

40. | thank my colleague Timothy Endicott for halpto articulate this distinction.

41. Cf. ALAN SCHWARTZ & ROBERTE.ScoOTT, COMMERCIAL TRANSACTIONS PRINCIPLES AND
PoLicies18 (2d ed. 1991) (contending that “oughts’ canm@terived from what is”) (citing G.E.
MOORE PRINCIPIA ETHICA 88 10-14 (Thomas Baldwin ed., Cambridge Univ. £4£93)).

42. Cf.Lucian Arye Bebchuki New Approach to Corporate Reorganizatidt®l Hrv. L.
Rev. 775, 776—77 (1988) (grafting a normative analgsito a positive assumption—in this case,
taking the existence of corporate reorganizationbankruptcy law as a given to put forth a
suggestion to improve the reorganization process).

43. WALLACE HUGHWIGMAN ET AL., THE ESSENTIALS OFCOMMERCIAL LAW 82(1913) (citing
Rockwood v. Allen, 7 Mass. 254, 256 (1811@e alsdMiller v. Robertson, 266 U.S. 243, 257
(1924); Lee v. S. Home Sites Corp., 429 F.2d 293, &th Cir. 1970); Ballow v. PHICO Ins.
Co., 878 P.2d 672, 677 (Colo. 1994); Hanna v. Ma#b So. 2d 585, 587 (Fla. 1951).

44. For a parallel discussion of why damages shbelawarded under English law for civil
injury and breach of contract, seeiPREw BURROWS REMEDIES FORTORTS AND BREACH OF
CONTRACT9-10 (3d ed. 2004).

45. Benjamin ZipurskyRights, Wrongs, and Recourse in the Law of TBifg AND. L. REV.

1, 83 (1998) (citations omitted) (discussing Gerilaod feuds). Although this rationale should be
equally applicable to bodily and non-bodily injutyrt damages for bodily injury are often closely
tied to societal expectations regarding that speoiatext. E-mail from George Christie, James B.
Duke Professor of Law, Duke Law School, to the auf®ep. 22, 2010) (on file with author). My
Article does not purport to address bodily injugnthges.

46. Zipurskysupranote 45, at 84—85 (generally observing that damagaal to the injury
are necessary to avoid unfairness to the tortmicti

47. WLLIAM M. LANDES& RICHARD A. POSNER THE ECONOMIC STRUCTURE OFTORTLAW 6—

8 (1987).
48. FOBERTCOOTER& THOMAS ULEN, LAW AND Economics 340 (5th ed. 2008).
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efficiently allocating societal resourcés.

Damages for breach of contract are likewise helbdeteequal to the
injury. Under the autonomy theory of contractst thaasure of damages is
needed to make contractual promises credtbleaw and economics
scholars take a similar view. Damages are meaintdiace the optimal
level of performance, and damages that are toodngdo low will cause
parties to over- or under-rely on the contrd@amages therefore need to
be just right, or equal to the injut$.

It therefore is clear in tort and contract that dges should be equal to
the injury, but that begs the question of what ‘@da the injury” means.
In a tort context, injury appears to be measurethbyoss in the victim’s
reasonable expectations caused by the tort—sueteatal and physical
suffering, lost working time, necessary expendguodreat physical harm,
and compensation for a decrease in earning poveettireg from the
harm® In effect, the victim reasonably expects not toimjered by
tortious action; compensating the victim for thas®unts is deemed to be
equivalent to restoring that expectatidn.

In a contract context, the injury is the lost exp@ons suffered by the
party who has been subjected to the breach, bas&dhat the contract
would have provided® Indeed, courts commonly refer to contract-breach
damages as expectations damages: “Ordinarily, wehesurt concludes
that there has been a breach of contract, it eedafe broken promise by
protecting the expectatiotinat the injured party had when he made the
contract.®® In practice, courts limit expectations damages @y
reasonableness standard, to expectations that@asenably foreseeable
(such as expectations arising in the ordinary @ofbusiness or that were
specifically disclosed when the contract was forfednd could be
objectively valued®

The damages rule for fraud is similar to that of &amd contract® The

49. Id.

50. SeelLANDES, supranote 47 and accompanying textdARLES FRIED, CONTRACT AS
PrROMISE A THEORY OFCONTRACTUAL OBLIGATION 20-21 (1981).

51. SeeFRIED, supranote 50, at 20-21 (1981).

52. OTER& ULEN, supranote 48, at 245.

53. See, e.gKapuschinsky v. United States, 259 F. Supp.(D.6.C. 1966); Ariz. Copper
Co. v. Burciaga, 177 P. 29, 33 (Ariz. 191&)erruled on other groundsy Consol. Ariz. Smelting
Co. v. Egich, 199 P. 132, 136 (Ariz. 1920).

54. St. Louis Sw. Ry. Co. v. Dickerson, 470 U.@® 4412 (1985) (per curiam) (holding that
damages should be equal to the “deprivation ofr@sonable expectation” of future benefits
caused by the injury) (quoting Chesapeake & Ohio@®y v. Kelly, 241 U.S. 485, 489 (1916)).

55. RESTATEMENT(SECOND) OF CONTRACTSS 344 (1981).

56. Id. cmt. a (emphasis added).

57. 1d. § 351.

58. Id. § 344 cmt. b. Although limiting expectations damsatge expectations that can be
objectively valued might seem an artificial redtdn, objective indicators (such as market pricing)
often serve as the starting point for forming expgons.

59. In the United Kingdom, the damages rule fauft may be differenSeeDoyle v. Olby
(Ironmongers) Ltd., [1969] 2 Q.B. 158 at 159 (digtiishing the proper measure of damages for
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majority of U.S. courts grant benefit-of-the-bargdamage& recognizing

the injury as “what an individual might reasonadstypect to receive based
upon the representations of anoth@r.The injury is therefore the
difference between the victim’'s reasonable expectat which were
formed in reliance on the representations of therem, and what the
injurer actually delivere® Like damages in tort and contract, damages for
fraud thus preserve the reasonable expectatiothe afefrauded party.

B. Modeling a Normative Theory of Damages for Makkalue Loss

Damages should thus theoretically preserve themehée expectations
of an injured party. My normative theory of damafpesnarket value loss
therefore starts with the framework that such dasaipould be equal to
the lost expectations of a reasonable person isah® circumstances as
the injured party (“lost reasonable expectatiofisience, the first inquiry
is what constitutes these lost reasonable expengatiSection 11.C will
then examine the practical concerns associated euttiract cases—
foreseeability and the need to achieve certaintietermining the amount
of damages—asking whether those concerns shouldppkcable in
market-value-loss cases and if so, whether theyldhbe limited to
contract cases.

A central claim of this Article, the normative b&$or which will be
further explained beloW is that a loss in market value should constitute
lost reasonable expectations, at least for propleatycustomarily is resold
as a way to realize its full vali@The motivation for these sales turns on
the discrepancy between the economic lifetime ofaaset and the
investment horizon of investors in, or purchasdrshat type of assé&t.
The greater that discrepancy, the more likely d@oraswill develop to
resell that type of asset in order to realizeutivialue. To understand why,
consider the following types of property, first f@ing on financial-market
securities and then on ordinary products.

deceit from those for breach of contract).

60. RESTATEMENT(SECOND) OF TORTS8 549REPORTERSNOTE (1981).

61. Foleyv. Parlier, 68 S.W.3d 870, 884 (Tex. A02) (citing Hart v. Moore, 952 S.W.2d
90, 97 (Tex. App. 1997)).

62. Morris v. Harbor Boat Bldg. Co., 247 P.2d 5893 (Cal. App. 1952).

63. See supraotes 39-42 and accompanying text (articulatingttigArticle starts with an
abstract of general understanding, as opposeditmlapendent normative analysis, of damages to
model a normative theory of awarding damages faketavalue loss).

64. See infranotes 93—-102 and accompanying text (discussingdeability).

65. By “customarily,” this Article does not meaxchisively.

66. Cf.Martin Hellwig, Systemic Risk in the Financial Sector: An Analgsibe Subprime-
Mortgage Financial Crisis7 (Max Planck Inst. for Research on Collective @adPreprint No.
2008/43, Nov. 2008)available athttp://www.coll.mpg.de/pdf_dat/ 2008_43online.fdtfhe
discrepancy between the economic lifetimes of [fargn] assets and the investment horizons of
most investors poses a dilemma.”).
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1. Lost Reasonable Expectations for Financial-Ma8ecurities

Recall that these securities are divided into debtequity’’ Whether
debt securities customarily are resold as a wagdhze their full value is
an empirical question, the answer to which (attleagently) turns on the
maturity of the securities. For example, short-tdeht securltles such as
commercial paper with maturities between 30 andd%m; are almost
always held by investors to maturity and rarelyrasold®® Therefore, a
loss in market value of commercial paper should cmtstitute lost
reasonable expectations.

The analysis is more complex, however, for longatedebt securities,
partly because of the evolution of the custom dtlimg-versus-selling
such debt securities to realize their value. Hisadlly, most long-term debt
securities were held by investors to matufitynvestors expected to
receive their value through the periodic receipponcipal and interest
payments?

The ability to resell long-term debt securitieswewer, would give
investors Ilqwdlty that may be needed to pay ailans coming du€. It
would also give investors the flexibility to investother project$® As a
result, there is a discrepancy between the econlifietime of long-term
debt securities and the investment horizon of mamgstors in those
securities.

To minimize this discrepancy, resale (or “secontjanarkets for long-
term debt securities have developéenabling mvestors to resell these
types of securities in order to realize their fidlue’ The ability to resell

67. See supraote 12 and accompanying text.

68. Commercial paper is a market term for shartitdebt securities that typically have
maturities of 270 days or less. Securities Act383, § 3(a)(3), ch. 38, 48 Stat. 74, 76 (codified a
amended at 15 U.S.C. § 77c(a)(3) (2006)).

69. TIMOTHY Q.CoOOK& ROBERTK. LAROCHE, INSTRUMENTS OF THEMONEY MARKET 113 (7th
ed. 1993).

70. ANEW. D’ARISTA, THE EvOLUTION OF U.S.FINANCE 124 (1994).

71. MAUREENBURTON, REYNOLD NESIBA& BRUCEBROWN, AN INTRODUCTION TOFINANCIAL
MARKETS AND INSTITUTIONS 56 (2d ed. 2010).

72. DeAN CROUSHORE MONEY & BANKING: A PoLicY ORIENTED APPROACH116 (2007).

73. 1d. The inability to invest in other projects is arpoptunity cost with intrinsic value, as
demonstrated by hedonic analysis. The hedonic pniethod is used to estimate the effect on
property value of individual property assets byneating the prices of the property’s closest market
substitutes which do not possess that particuketdse., market substitutes that possess a near-
identical array of assetxceptfor the asset being valued). The hedonics methocbe used to
establish the specific value of opportunity costefadditional commute time to inaccessible debt
securitiesSee, e.gPatrick Bajari & Matthew E. Kahigstimating Hedonic Models of Consumer
Demand with an Application to Urban Sprawi HEDONIC METHODS IN HOUSING MARKETS:
PRICING ENVIRONMENTAL AMENITIES AND SEGREGATION 129, 144 (Andrea Baranzini et al. eds.,
2008).

74. Charles W. CalomirisBanking and Financial Intermediatiopnn TECHNOLOGICAL
INNOVATION & EcONOMIC PERFORMANCE 285, 298 (Benn Steil et al. eds., 2002).

75. See, e.g. RCHARD A. BROTT, BASIC PRINCIPLES OF CONSERVATIVE INVESTING: 9
PrRINCIPLESY OU MusTKNow! 51 (2007).
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long-term debt securities has become so custonmatyimportant that
more freely salable long-term debt securities @ihydoear a lower interest
rate—meaning such securities are more attractivevéstors by reason of
their salability—than less freely salable long-tetebt securities’ The
U.S. Securities and Exchange Commission (SEC)Vesiesued special
rules enabling investors to more freely resell othee resale-restricted
long-term debt securities.

Because long-term debt securities are customadgld as a way to
realize their full value, a loss in market valuewwbngfully affected long-
term debt securities should theoretically be Iggatimpensablé& This
result is directly contra to the decision in BUR Nabiscecase—a decision
arguably explainable by the court’s failure to gae the changing
market practicé’

Next, consider equity securities. As before, whethese securities
customarily are resold as a way to realize thdinalue is an empirical
guestion, but one that has a more obvious ansvegrityEsecurities are
almost always resold to realize their full valuecdgse, as presently
structured, equity securities generally pay investonly dividend
payments, which represent a rate of reflirand do not return the
underlying equity investment until the corporateuisr of the securities
liquidates:* Investors are usually unwilling to wait until thimne; they
typically want repayment of their investment witmmonths or years,
whereas most corporations have unlimited If7es.

Shareholders, therefore, customarily look to resathe securities for

76. R.CHARLES MOYER, JAMES R. MCGUIGAN & WiLLIAM J. KRETLOW, CONTEMPORARY
FINANCIAL MANAGEMENT 32 (11th ed. 2009).

77. See, e.9.17 C.F.R. § 230.144A (2010) (enabling privatelycpld long-term debt
securities to be freely resold to qualified ingignal buyers).

78. Although long-term debt securities are somesitmeld by investors to maturity, that does
not obviate the fact that long-term debt secur#iescustomarily sold as a way to realize thelr ful
value.ld.

79. The case may also be explainable on its fattsefar as no covenant appeared to be
breachedSee supranotes 22—-25 and accompanying text.

80. Modigliani and Miller’s Irrelevance Hypothegigars out that dividend payments on
equity securities are akin to payment of interest,not principal, on debt securiti€eeCARNEY,
supranote 12, at 210-19.

81. See, e.g ALAN S.GUTTERMAN, THE LAW OF DOMESTIC AND INTERNATIONAL STRATEGIC
ALLIANCES: A SURVEY FORCORPORATEMANAGEMENT 324 (1995); KROLINE JUNG-SENSSFELDER
EQuUITY FINANCING AND COVENANTS IN VENTURE CAPITAL: AN AUGMENTED CONTRACTING
APPROACH TOOPTIMAL GERMAN CONTRACT DESIGN 22 (2006).

82. SeelAMES B. HERENDEEN | SSUES INECONOMICS AN INTRODUCTION231-32 (2008). Even
an institutional investor will typically match itsvestments to statistically anticipated payouwtshs
as an insurance company matching its investmerdtatistically anticipated insured losses or a
pension fund matching its investments to statiificanticipated retirements.EBF MADURA,
FINANCIAL MARKETS AND INSTITUTIONS 58 (8th ed. 2008). However, absent the corporation
liquidation, investors will not be repaid unlesg\tthave the right to require the corporation to
redeem the securities, which is raressHAESHADVANI, INVESTORS IN YOURBACKYARD: How To
RAISE BUSINESSCAPITAL FROM THE PEOPLEY OU KNow 348 (2006).
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return of their investmerit Indeed, the trading price of stock is regularly
used, and thus perceived, as a proxy for the measduhe value of the
stock®® This may help explain why courts traditionally kaween willing

to recognize market-value-loss damages for wrohghffected equity
securities.

2. Lost Reasonable Expectations for Ordinary Pitgpe

Whether ordinary property is customarily resoldagay to realize its
full value is, as before, an empirical questionnslder light bulbs. People
almost always use them until they stop workihgs a result, they are not
customarily resold as a way to realize their fudllue, and no real
secondary market for used light bulbs has devel8%ekderefore, a loss in
market value of wrongfully affected light bulbs sili not be legally
compensablé’

But contrast light bulbs with houses. Houaescustomarily resold as a
way to realize their full value. This mitigates ttiscrepancy between the
economic lifetime (i.e., the useful life) of housasd the investment
horizon (i.e., the period of time an owner wishegdmain in a given
house—owners may move away, or they may die) ot imasmieowners.
Indeed, without the ability to resell a house, d@uld almost always be
more economically rational to rent rather thanup bousing’® Therefore,
a loss in market value of wrongfully affected haistould be, and
generally i€° legally compensable.

Next consider automobile ownership, an example sgraein between
light bulbs and houses. There is a moderate diaom@pbetween the
economic lifetime of automobiles and the investmétrizon of

83. SeeloHN E. MoYE, THE LAW OF BUSINESSORGANIZATIONS 294 (6th ed. 2005).

84. The financial media, for example, often foonavhether actions of a firm’s management
increase share price. IMSIR SOLUTIONSLTD, INTEGRATEDMANAGEMENT SYSTEMSSERIES IMS:
CONTINUAL IMPROVEMENT THROUGHAUDITING 70-71 (David Smith ed., 2004).

85. The above discussion focusesisimglight bulbs, not on holding light bulbs as inverto
to sell.

86. There might perhaps be a very limited resalarket on eBay.See EBAY,
http://www.ebay.com (last visited May 5, 2011).

87. As technology advances, the useful life dftligulbs has been lengthening, and the cost
of extremely long-life light bulbs is not insigrdfint. It is therefore conceivable that a robust
secondary market in used light bulbs might aristénfuture, potentially changing the damages
analysis. See Steve ForbesBan Bulb Lunacy ForBescom (Mar. 28, 2011, 6:00 PM),
http://www.forbes.com/forbes/2011/0328/billionaies-fact-comment-steve-forbes-ban-bulb-
lunacy.html (disputing the notion that long-lifghit bulbs will save people money in the long run).

88. Indeed, where the economic lifetime of anypprty extends beyond an owner’s
investment horizon, it would be more economicallyanal to rent rather than to buy such property,
absent a secondary market for resakee.g, Miranda MarquitRent vs. Owning: When Does it
Make Sense to Buy@oobFINANCIAL CENTS.COM (Aug. 3, 2010), http://www.goodfinancialcents.
com/rent-vs-owning-when-does-it-make-sense-to-buy/.

89. See, e.g.Bauman v. Ross, 167 U.S. 548, 574 (1896) (holtlvag the owner’s “just
compensation” in a partial government taking is oy the value of the land taken but also the
incidental loss in value caused to the propertytalogn).
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automobile purchasers. Many people continue teedheir cars until they
stop working. But a significant number of peoplseletheir cars after
several years and purchase new &afe latter behavior is sufficiently
widespread that it is now almost certainly “custoyh#or owners to resell
their cars in order to realize their full valuedéed, robust de facto used
car markets have arisen to facilitate these Salascordingly, a loss in
market value of wrongfully affected automobiles o at least
theoretically, be legally compensable. This helpsexplain, at least
implicitly, the recent Bridgestone/Firestone Tiras8s settlemerit.

C. Practical Concerns

The discussion above models a normative theorgmoigies for market
value loss, arguing that such loss should be cosgise for wrongfully
affected property that customarily is resold asay W realize its full
value. This Section examines the practical concassociated with
contract cases—foreseeability and the need to aeheertainty in
determining the amount of damages—and asks wh#tbee concerns
should be applicable in market-value-loss casesifasm whether they
should be limited to contract cases.

1. Foreseeability

In contract cases, unlike tort cases generally,rtsoumpose a
requirement of foreseeabilitbeyond the injured party’s lost reasonable
expectations® For example, a purchaser of widgets might readgnab
expect to receive a million-dollar contract withthard party if widgets
contractually promised by a seller arrive in tifBat the seller, in breach,
would not be liable for the purchaser’s loss of thied-party contract
unless the purchaser told the seller that the {bardy contract is
expected® The lost-reasonable-expectations requirement igs th
effectively made bilateral. The articulated ratilens that, in a contract
context, expectations are bilateral and damagdegbexpectations must
be reasonable from the standpoint of both patties.

90. See, e.qg.True Cost to Own CalculatplEDMUNDS.coOM, http://www.edmunds.com/
apps/cto/CTOintroController (last visited May 5,120 (allowing car buyers to factor in resale
value depreciation rates when choosing a new \&hicl

91. See, e.gKELLEY BLUE Book, http://www.kbb.com (last visited May 5, 2011) Ijviag
used cars based on odometer readings).

92. See supraote 38 and accompanying text.

93. See supraote 57 and accompanying text.

94. NeiL C.BLOND & LouisPETRILLO, CONTRACTS189 (7th ed. 20095ccordMiss. Chem.
Corp. v. Dresser-Rand Co., 287 F.3d 359, 371 (&tH2G02); Lewis v. Mobil Oil Corp., 438 F.2d
500, 510 (8th Cir. 1971). English courts expressdeeability in terms of the scope of the duty that
is assumed. E-mail from Edelmaupranote 11.

95. In contrast to contract, where expectatioaddateral, expectations in tort are said to be
formed unilaterally and, thus, foreseeability of timount of harm is not consider&ke, e.g.
Vanderbeek v. Vernon Corp., 50 P.3d 866, 871 (&2002) (explaining that where a contracting
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One might question, however, why that rationaleteast insofar as it
restricts damages by a bilateral reasonablenessreatent—should be
limited to contract. For example, a tortfeasor nhigéll have expectations
about the consequences of the tort. An implicibretle for not taking into
account the tortfeasor’s expectations in asseskintages is that a tort—
unlike a contract breach—is a wrongful action, #ng only the injured
party’s expectations should be considefe8ut even that distinction
between tort and contract might be questioned, Usecat least some
contractual breaches are arguably wrongfuAbsent that distinction,
market value damages should be generally restribtedh bilateral
reasonableness requirement, at least if they aigtaationally inflicted®®

Another rationale for restricting market value dgesby a bilateral, or
at least more demanding, reasonableness requirdmémtdiscourage
disproportionate penalties and limit the poterfbalwidespread liability.
Indeed, courts already apply a more demanding réasenable-
expectations requirement in the tort context oémaonomic loss, where a
requirement for imposing damages is that the loss“garticularly
foreseeable® Imposing some form of bilateral lost-reasonable-
expectations requirement for awarding market-védss-damages would
similarly help discourage disproportionate penalied limit the specter of
widespread liability*

This Article has argued that market-value-loss dggeahould require

party can foresee the damages that may arise seqoence of breach, “he presumably will take
into account the risk that these contingencies@dgdur while negotiating the contract. Thus, by
limiting contractual liability to those damagesdseen by the parties at the time the contract was
formed, [we] ensure[] that the bargain struck efea mutually agreeable allocation of the risks
and costs of breach. In other words, [we] guardghtee fairness of a bilateral agreement by
protecting the parties from unanticipated liabil#tgising in the future. But a tortious act is a
unilateral invasion of a right taken without regercny agreement or contract. . . . The victira of
tort has no opportunity to negotiate with the ®aifor—no opportunity to allocate the risk that a
particular consequence will occur or evaluate & if it should. Therefore, whether he reasonably
contemplated a particular consequence as the pebesult of the tort at the time it occurred is
irrelevant.” (citations omitted) (internal quotatimarks omitted))Cf. RESTATEMENT(SECOND) OF
ToRTs § 435(1) (1965) (contrasting contract, where etqiens are bilateral, with tort, where
expectations are said to be formed unilaterally #ng, foreseeability of the amount of harm is not
considered).

96. Cf. Glanville L. Williams,The Aims of the Law of To#t QURRENTLEGAL PrROBS 137
(1951) (drawing on the Kantian notion of moral resity to develop the idea that one underlying
tenet of tort law is “ethical retribution”—punislygriortfeasors for the detrimental results of their
wrongful acts).

97. Steven Shavelk Breach of Contract Immoral86 Bvwory L.J. 439, 452 (2006) (arguing
that contract breach should be considered immoreses where breach damages are insufficient
to fully protect expectations).

98. This Article does not examine the extent ticwizourts should be more willing to award
damages fomtentionallyinflicted—as opposed to negligently inflicted—metrkalue lossCf.
Lamb v. Camden London Borough Council [1981] 1 @B5 (inversely correlating degree of fault
and the need for foreseeability).

99. See, e.g.People Express Airlines, Inc. v. Consol. Rail £p495 A.2d 107, 112 (N.J.
1985) (proposing that pure economic loss that &tfpularly foreseeable” be recoverable).

100. See supraotes 2—4 and accompanying text.
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some form of bilateral lost reasonable expectatiBilateral reasonable
expectations are implicit in the claim that a lassnarket value should
constitute lost reasonable expectations, “at l|dast property that

customarily is resold as a way to realize its fralue.™®* For such

property, even the defendant should be aware disater could be within
the plaintiff's reasonable expectatiofs.

2. Need for Appropriate Certainty

The theoretical basis for awarding damages alsd bausempered by
the need for a court to achieve appropriate ceptaifiin the context of
market value losses, there are at least two wagsided can arise. The
first is in measuring the amount of the loss. Télabuld not present
difficulty in most cases, because the very idea aharket value loss
assumes there is a de jure or de facto mafkatmore difficult problem,
however, is temporal: the need to fix in time theoant of the loss.

For example, if the market value of wrongfully atied property falls
but then later increases, the loss would have méetn temporary. A
possible solution might be to require that an dbjecvent occurs—such
as actual resale of the propé?—that fixes the market value loss to the
injured party. This requirement would also limitngfall payments to
parties who hold their properties through the prigfgeeconomic lifetime.
Admittedly, an injured party who believes the markadue may increase
might try to “game” the system, such as by resgliive property to fix the
loss while concurrently buying back similar prg&ehut the law already
deals with similar manipulation in other contexts.

101. See supraotes 64—65 and accompanying text.

102. Should a loss in market value constituté leasonable expectations, at least in a tort
context, for property that is in fact resold tolimaits full value, even though resale is not
customary? Professor Andrew Burrows raises thistipre but he observes that even such a lower
threshold for obtaining market value damages shbealslbject to a requirement of “remoteness.”
E-mail from Andrew Burrows, Professor of the Lawkafgland, All Souls College, University of
Oxford, to the author (Oct. 30, 2010) (on file waththor). | would argue that the requirement that
the property be of the type that is customarilpless the equivalent of a remoteness requirement.
Cf. Jolley v. Sutton London Borough Council [2000)ML.R. 1082, 1091 (“Unless the injury is of
a description which was reasonably foreseealik, it. ‘too remote’ [to be compensable]. It sl
agreed that what must have been foreseen is ngréleese injury which occurred but injury of a
given description. The foreseeability is not agh® particulars but the genus.”).

103. See supraotes 63—64 and accompanying text.

104. See supr&ection III.B. In some cases, however, there magiffieulty measuring the
amount of the loss, such as when property is swid &fter the event that reduces its market value
has occurred. To some extent, statutes of limitatidl mitigate this practical concern.

105. Could that create a perverse incentive, liev@eFor example, if a holder of wrongfully
affected bonds must sell the bonds at a loss ierd@be compensated, might that sometimes
contribute, even if only marginally, to further depsing the resale price of those bonds?

106. The U.S. Internal Revenue Code, for exanpsmllows recognition of a tax loss if a
taxpayer sells stock that has suffered a lossacem it with “substantially identical stock.”
26 U.S.C. § 1091(a) (2008Jf. Victor FleischerRegulatory Arbitrage89 Tex. L. Rev. 227, 229
(2010) (“Some arbitrage techniques are pervasidegandgingly accepted as part of the system,
like harvesting tax losses at year-end by holdiegvwinners in one’s stock portfolio while selling
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This Article, therefore, proposes that a loss inrkei value of
wrongfully affected property should be legally canpable if the property
is customarily (although not necessarily exclusiveésold as a way to
realize its full value. Because the motivationdsall property to realize its
full value turns on the discrepancy between thenenuoc lifetime of the
property and the investment horizon of investorirpurchasers of, that
type of property, what is customary will be an enggai question that may
change over time. To minimize the practical problemcomputing
damages where the fallen market value of wrongfatfgcted property
later increases, the amount of otherwise apprapdamages should be
tied to an objective event, such as an actualeedahe affected property.

Part Il examines how this largely normative apgftoahould be
informed, if at all, by how courts have treated keawvalue loss.

[ll. JuDICIAL PRECEDENTS ASNFORMING NORMATIVE THEORY

Any rule for awarding damages, being administeseitiges, should
be informed by the realities of judicial behavido that end, this Part
attempts to examine what types of considerationg ladfected judicial
decisionmaking in market-value-loss cases and atyae how a rule for
compensating market value losses should address tomsiderations.

A. Asymmetric Information

Judges, like many others, often buy and sell stBelcognizing that
equity securities are “purchased with an eye towdater sale,” judges are
usually willing to compensate investors for markatue losses$:’ In
contrast, judges are not always fully informed d@bmarkets for debt
securities. In th&®JR Nabiscaease, for example, the court was apparently
unaware, or at least unappreciative, of the impogdo investors of bond
trading™®® This is not completely surprising. The minimum ambto
purchase a bond tends to be hithso judges may be personally
unfamiliar with them. Furthermore, many bonds aaeléd only among
institutional investors™® so individual judges would have no personal
familiarity with that market**

the losers and replacing them with similar [thomgh substantially identical] stocks.” (citations
omitted)).

107. Dura Pharm., Inc. v. Broudo, 544 U.S. 338,-312 (2005).

108. See, €.g.716 F. Supp. 1504, 1518 (S.D.N.Y. 1989) (dectinmrecognize market value
loss as legally compensable, reasoning that ssstdid not constitute the “fruits of the agreement”
under which the bonds were issued).

109. See, e.g. Types of BondsWELLs FARGO, https://www.wellsfargo.com/investing/
bonds/types (last visited Mar. 28, 2011) (statimat the minimum purchase price of a corporate
bond is typically $5,000).

110. See supraote 77 and accompanying text (referencing the etdok large institutional
investors pursuant to 17 C.F.R. § 230.144A (2010)).

111. To some extent, this may reflect a coroltanthe availability heuristic. Under that
heuristic, people overestimate the frequency alitiood of an event when examples of, or
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To reduce this information asymmetry, a judge fgd¢he question of
whether to compensate for market value losses dlemgage in a factual
inquiry as to whether the wrongfully affected prapes customarily—
though not necessarily exclusively—resold as a wayealize its full
value.

B. De Facto and De Jure Markets

Information asymmetry is not the full story, howevin the RIJR
Nabiscocase, even though the court explicitly recognithed investors
had the right to sell their bonds at any time seaondary market (and
therefore implicitly recognized that they were phased with an eye
toward a later salé}? the court refused to compensate for the loss in
market value of the bond&’ This may reflect ignorance of the importance
of de facto secondary markets.

De facto secondary markets can be as legitimateirapdrtant to
commerce as de jure markets. Although equity siesiare usually traded
on formal markets like the New York Stock Exchaagd the NASDAQ,
bonds and other debt securities are almost alwayked on de facto
markets:'* In the case of debt securities, these are informadkets
operated through computers of brokerage housebamric'™ Similarly,
car owners commonly sell their automobiles in dédfanarkets° To the
extent de facto markets facilitate the transfepudperty from willing
sellers to willing buyers, they should be as imaottto advancing
commerce, and therefore as legitimate as de jurketsd’’

Nonetheless, some de facto markets may be so @bsbat the
possibility of wrongfully affected property fallirig market value may not
be foreseeable. The limitation on compensatingMiangfully affected
property that isustomarilyresold in that market as a way to realize its full
value should help obviate this concéth.

associations with, similar events are easily brotmmind. Paul Slovic, Baruch Fischhoff & Sarah
Lichtenstein, Facts Versus Fears: Understanding Perceived Risk JUDGMENT UNDER
UNCERTAINTY: HEURISTICS ANDBIASES 463, 465 (Daniel Kahneman et al. eds., 1982) cohallary

is that people undervalue the importance of thimigls which they are unfamiliar.

112. Metro. Life Ins. Co. v. RJR Nabisco, Ind67#. Supp. 1504, 1508 (S.D.N.Y. 1989).

113. Id. at 1518.

114. ANNETTETHAU, THE BOND BOOK: EVERYTHING INVESTORSNEED TOKNOW ABOUT BONDS
7-8 (2d ed. 2001).

115. NoRMAN M. SCARBOROUGH BUSINESS GAINING THE COMPETITIVE EDGE 524 (1992).

116. See supranotes 90-91 and accompanying text.

117. Cf.HERENDEEN supranote 82, at 231-32 (arguing that de jure stocketsand de facto
bond markets provide the same six key contributtonrsommerce: (1) converting illiquid assets
into relatively liquid assets; (2) reducing the tcoé funds to borrowers, especially long-term
borrowers; (3) allowing for the separation of ovaigp and control; (4) permitting the separation of
saving and investing decisions; (5) making possélmarket for corporate control; and (6)
facilitating the determination of a firm’s value).

118. See supr&ection II.C.
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C. Administrative Ease

Another consideration that may affect judicial demmmaking in
market-value-loss cases is administrative ease.cimsideration could tie
into the foregoing distinction between de jure dadacto markets; a court
might fear that pricing—and thus ascertaining thant of losses—is
more certain in de jure than de facto markets.hBoeixtent that concern
exists, it is probably unfounded; pricing in detéamarkets should be
reliable and ascertainable because it is the isegehquidity common to
both de facto and de jure secondary markets thatitdées the
determination of an asset’'s current worth (or astevhat the market
thinks the asset is wortf)°

Courts also may be concerned that compensatingddtet value loss
could raise other valuation questidASThis Article has examined what
appears to be the most difficult valuation questoamcluding it should be
manageabl&”* Judges nonetheless should be circumspect whemgaki
valuations, ensuring that the judicial system does inadvertently
function as insurance for inherently risky investiise

D. Reluctance to Interfere with Management Disoreti

When the wrongfully affected property consistsarfporate securities,
judges may sometimes be concerned that compensatiegtors for
market value losses could interfere with corpogateernance. In thRJR
Nabiscocase, for example, the alleged wrongful action thas RIR’s
management caused the corporation to undergo eatgae buyout A
decision to award damages might then be seen adeinhg with the
business judgment rule, in which managers who daia:ﬂyract in good
faith and without conflicts will not be subjectltability.*?

The rationale for the business judgment rule, h@wreis to enable
corporate managers to take reasonable busines$fiia judge awards
market-value-loss damages against the corporats®sif,i rather than
against its individual managers, investors woulgtmected without (at
least directly) jeopardizing management businedgment. Furthermore,
any award of damages presumes a threshold inquioywhether the

119. See, e.g.HERENDEEN supranote 82, at 23%upranote 91 (observing the reliability of
pricing in the de facto used car mark&dmpareJoNATHAN BERK & PETERDEM ARZO, CORPORATE
FINANCE § 8.2 (2007) (discussing how to accurately priceds) with ESME FAERBER, ALL ABOUT
BoNDs, BoND MUTUAL FUNDS, AND BOND ETFs 14-15 (3d ed. 2009) (discussing relatively small
price variations in the de facto bond market).

120. Cf. supranotes 103-06 and accompanying text.

121. See supranotes 105-06 and accompanying text (examining ehgoral valuation
problem of fixing the amount of the loss in time).

122. Metro. Life Ins. Co. v. RJR Nabisco, Indlf7F. Supp. 1504, 1520 (S.D.N.Y. 1989).

123. Smith v. Van Gorkom, 488 A.2d 858, 872-78I(2985); Sinclair Oil Corp. v. Levien,
280 A.2d 717, 720 (Del. 1971).

124. Gagliardi v. TriFoods Int’l, Inc683 A.2d 1049, 1052 (Del. Ch. 1996).
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property was wrongfully affected in the first platfethe answer is no, a
court would not even get to the issue of damages.

IV. SYNTHESIS ANDAPPLICATIONS

A. Synthesis of a Rule to Compensate for Loss dié¥l&alue

This Article proposes that a loss in market valugrongfully affected
property should be legally compensable if the priypes customarily
(although not necessarily exclusively) resold agag to realize its full
value!®® The motivation to resell property to realize it falue turns on
the discrepancy between the economic lifetime efgloperty and the
investment horizon of investors in, or purchasérghat type of property
(such as the discrepancy between the long-termrityatf corporate
bonds and the investment horizon of most bondhs)gtrerefore, what is
customary is an empirical question that may change time. A judge
facing the question of whether to compensate forketavalue losses
should therefore engage in a factual inquiry asvhether resale is a
customary way to realize the wrongfully affectedperty’s full value. In
making this inquiry, judges should be aware thatfat#o secondary
markets can be as legitimate and important to caeraes more formal de
jure markets.

In assessing damages, judges should be aware tafnceractical
considerations, perhaps the most significant ottvins deciding how to
compute damages where the fallen market value ohgfully affected
property could later increase. One solution woulel to tie that
computation to an objective event, such as an betsale of the affected

property.
B. Application of the Rule

1. Toyota Car Recalls

As a result of recent well-publicized safety viadas, the resale value
of certain models of Toyota automobiles has fafigmificantly’*’ In a
lawsuit by a car owner against Toyota, how shouddwat assess a claim
for market value damages?

A threshold question is whether Toyota acted wrolhgfand thus

125. See, e.gDura Pharm., Inc. v. Broudo, 544 U.S. 336, 347 800

126. One colleague observed the potential foroayglical feedback effect between a rule
implementing market value damages, such as thartiteilated here, and the creation of markets
for resale. Comment of Joshua Getzler, Readergallldistory, St. Hugh's College, University of
Oxford, at University of Oxford Law and Finance Wsinop (Nov. 16, 2010). | think that any such
feedback effect would have marginal impact.

127. U.S. News & World ReporBest Cars: Toyota Resale Values Take Another Hit
USNews.coMm (Feb. 9, 2010, 10:33 AM), http://usnews.rankinglsamiews.com/cars-trucks/daily-
news/100209-Toyota-Resale-Values-Take-Another-Hit/.
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should be liable, in principle, for damages resgltfrom the safety
violations. That question is beyond this Articlesope'*® Assuming,
however, that Toyota did act wrongfully, this Aléis question is whether
Toyota should be liable to Toyota car owners fait fallen resale value.

In answering this question, a judge should firggage in a factual
inquiry as to whether resale is a customary wagatize an automobile’s
full value. Without independently engaging in timajuiry, it would appear
that although many people continue driving theirscantil they stop
working, a significant number resell their carseafseveral years and
purchase new cars—reflecting the discrepancy betteerelatively long
useful life of automobiles and the shorter timesibat many individuals
want to own a particular car. Resale, thereforeyldi@ppear to be a
customary way to realize an automobile’s full value

Toyota should therefore be liable, in theory, tydta car owners for
that fallen resale valué® But requiring Toyota to pay that market value
differential to all affected car owners would preia windfall, at Toyota’'s
expense, to car owners that either continue dritheg Toyotas until they
stop working or resell their Toyotas at a time whtee market value of
their cars has risen. To mitigate these windfdbdsnages for fallen market
value should be computed only if and when the aagsresold. Toyota
should not be liable for the fallen market valueaar that is not resold.
And Toyota should only be liable for the incremdigitiallen market value
if a car is resold at a price above the origintlien market valué® The
fact that a car owner may resell a car in a defatrket should not limit
the assessment of market value damages, so lahg ae facto market
allows reasonably determinable pricifid.

2. BP Deepwater Horizorgulf Oil Spill

The BPDeepwater HorizoGulf oil spill resulted from an explosion on
April 20, 2010 on BP'PDeepwater Horizordrilling rig in the Gulf of

128. Similarly, to the extent that question inesl issues of pure economic loss, the analysis
assumes that some form of compensation is otheapisepriate under applicable law and focuses
on whether that compensation should include maxkdtie loss.See supranote 9 and
accompanying text.

129. In practice, however, whether Toyota wowddible to Toyota car owners for that fallen
resale value may depend on the particular causetimin. The Restatement (Third) of Products
Liability, for example, states that there is naoegry under the tort law of products liability e
loss of value suffered by someone who has beerasiddiective product.EBTATEMENT(THIRD) OF
ProbucTsLIABILITY § 21 cmt. d (1998). A Toyota purchaser might, heavebe able to assert an
additional cause of action for misrepresentatiomai from Christie supranote 45.

130. For example, if a particular Toyota car'sale value falls from $12,000 to $10,000 as a
result of a recall caused by Toyota’s wrongful@ttiand the car owner sells the car at a time when
its market value has increased by $1,000 (possiblg result of the recall becoming a distant
memory or questions as to whether the recall wall/neecessary), then the amount of market value
damages should be $1,000, not $2,000.

131. Such as would be the case for selling uaesi®eeKELLEY BLUE BOOK, supranote 91.
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Mexico*?The spill caused extensive damage to the Gulfysters and to
the area’s tourism and fishing industrfé$BP and the U.S. Government
are in accord that BP’s mistakes led to the $pithut questions remain as
to how to compensate for losses.

This Article’s analysis can help to inform this eehination for
property that has a de jure or de facto marketevedat was lowered by the
oil spill. Such property might include, for examgii@ancial securities in
affected fisheries, hotels, and restaurants aedtefd fishing boats, hotels,
and restaurants owned directly by individuals deothird parties.

A threshold question is whether BP acted wrongfalhd thus, in
principle, should be liable for damages resultirag the oil spill. That
question is beyond this Article’s scop@although BP appears to have
acknowledged responsibility. Assuming that BP ditlvarongfully, this
Article’s question is whether it should be liabbe the fallen market value
of affected property.

In answering this question, a judge should firggage in a factual
inquiry for each type of affected propergs to whether resale is a
customary way to realize its full value. The fdwttequity securities and
long-term debt securities are generally customagbold as a way to
realize their full valu&® does not necessarily mean that all types of those
securities are customarily resdfdTo the extent the judge finds that resale
is a customary way to realize the full value oftttype of property, BP
should be liable, at least theoretically, for thegerty’s fallen resale value.

For those properties, however, BP should be reduie pay
compensation only if and when a property owner alytuesells the
property**® Furthermore, BP should then be required to pay tm
incrementally fallen market value if the propedyesold at a price above
the originally fallen market valu€® The fact that property may be resold

132. Campbell RobertsoBearch Continues After Oil Rig BladYTIiMES.com (Apr. 21,
2010), http://www.nytimes.com/2010/04/22/us/22riml?_r=1&ref=gulf_of mexico_2010.

133. David A. Fahrenthold & Steven Mufs@i| Spill Threatens Gulf Region’s Ecosystem
and Fishing, Tourism and Shipping IndustriégasH. PosT, May 2, 2010, at AO1.

134. Steven MufsorGulf Oil Spill: BP Briefs on Breakdowns, Mistak&¥AasHPOST.cOM
(May 26, 2010, 7:59 PM), http://www.washingtonpost/wp-dyn/content/article/2010/05/26/
AR2010052604888.html.

135. Again, to the extent that question involigssies of pure economic loss, the analysis
assumes that some form of compensation is otheapismpriate under applicable law and focuses
on whether that compensation should include maxadtie loss.See supranote 9 and
accompanying text.

136. See supr&ection 11.B.

137. See suprdext accompanying notes 68—69.

138. Recall that this limitation helps to mitigavindfall payments. One may ask whether
damages should be further mitigated by requiripgpperty owner who knows or should know that
the property itself will receive direct compensatghould wait until that occurs to engage in a
resale. At least under the so-called efficient rahiypothesis, market prices should adjust rapidly
if not virtually immediately based on new infornmati (such as knowledge of the future direct
compensation), obviating any need to wait untildirect compensation actually occurs.

139. Again, this is to mitigate windfall payments
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in a de facto, not de jure, market should not ltlmt assessment of market
value damages, so long as the de facto market sll@asonably
determinable pricing®°

Any concern that imposing market-value-loss damagmsd create
disproportionate penalties or widespread liabgitpuld, at least to some
extent, be mitigated by compensating only for wfalhgaffected property
that is customarily resold as a way to realizéuiis/alue 1** Nonetheless,
given the extraordinary potential scope of damé&gas the BP oil spill, it
seems reasonable for a court to consider, atdeaatcase-by-case basis,
whether a further foreseeability limitation—perhap&in to the
“particularly foreseeable” limitation that is sonmeés applied in the pure-
economic-loss context to discourage disproport®panalties and limit
the specter of widespread liabifitf—should also apply to market value
losses in this context.

CONCLUSION

This Article explored a new way to think about pedy rights by
applying the fundamental proposition that damabesilsl be equal to the
lost reasonable expectations of a person in the smcumstances as the
injured party to the question of whether damagesiishinclude losses in
market value caused by wrongful actions. The Aetiatgued that for
property that is customarily resold as a way tdizeaits full value,
damages should include those losses.

Whether property is customarily resold as a wagé#tize its full value
is ultimately an empirical question. The greater discrepancy between
the economic lifetime of an asset and the investinenzon of investors
in, or purchasers of, that type of asset, the nikedy that custom will
develop.

For example, people almost always use light bultd they stop
working. Therefore, a loss in market value of wrinilly affected light
bulbs should not be legally compensable. Similaslyort-term debt
securities, such as commercial paper, are almaslyalheld by investors
to maturity and are rarely resold. Therefore, dagsaghould not include
alleged losses in market value of commercial paper.

On the other hand, long-term debt securities, sischonds, are now
rarely held by investors to maturity but instead aommonly resold,
giving investors liquidity to pay their obligatiorad the flexibility to

140. See supr&ection IV.A.

141. See supraotes 93-95 and accompanying text (describingeffisctively, as a bilateral
lost-reasonable-expectations requirement).

142. See, e.g.People Express Airlines, Inc. v. Consol. Rail £p495 A.2d 107, 112 (N.J.
1985) (proposing that pure economic loss thatastfpularly foreseeable” be recoverable). While
the “particularly foreseeable” limitation may prdei one framework for judges applying market-
loss-value damages, the limitation in the contégtuse economic loss is beyond the scope of this
Article.
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invest in other projects. A very significant digua@cy has developed
between the economic lifetime of long-term debuséies and the shorter
investment horizon of many investors in those sgear A loss in market
value of wrongfully affected long-term debt sedestshould therefore be
legally compensable. This result parallels the-asthblished case law that
compensates homeowners and shareholders for thim logrket value of
such property caused by wrongful actions. The dasés implicit
normative justification is that both houses andrefiaof stock are
customarily resold as a way to realize their fallue because of the very
significant discrepancy between the economic fifetof houses and stock
and the shorter investment horizon of purchasessici assets.

For some property, like automobiles, there is aamooderate but still
significant discrepancy between the property’s eoan lifetime and the
investment horizon of purchasers. Some people thise cars until they
stop running, whereas others resell their cars sfteeral years. The latter
behavior has become quite customary (though ndtigixe), and indeed
robust de facto used car markets have arisenitibefcresales. Therefore,
a loss in market value of wrongfully affected autdmies should be legally
compensable.

This Article has examined the process by which tsosinould make
these types of determinations, including addressmmgblems of
foreseeability and achieving certainty in measudamages. In that latter
context, the Article finds that de facto resale ke&s can be as legitimate
and important to commerce as more formal de jurekets, and that
pricing in de facto markets should be reliable asckrtainable.



