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INnhODUCrION

Prior to the solicitation by the local public agency (LPA)1 of bids for the land it
has acquired, the attorney in private practice is unlikely to have very much profes-
sional contact with urban redevelopment. He may be called into negotiations with
the LPA when it desires to acquire land owned by a client, and if negotiation fails,
he may litigate a property condemnation suit. He may also be asked for advice
when deteriorating property owned by a client, long ignored by the city housing
divisions, is given a thorough check in connection with an area rehabilitation pro-
gram and a long list of violations is served upon the owner Condemnations and
code violations are familiar legal work whose principal facet in urban redevelopment
is the administrative finding of "slum and blight" by the LPA

Beginning with land disposition, however, the unfamiliar problems will appear.
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'National Housing Act of 1949, § xio(h), 63 Star. 42T, 42 U.S.C. § 146o(h) (1958), defines

local public agency as ". . . any state, county, municipality or other governmental entity or public body,
or two or more such entities or bodies, authorized to undertake the project for which assistance is
sought...."

2A policy of compensating relocatees and condemnees for loss of good will, moving expenses, etc.,
is evolving not only as a matter of legislative policy, but also 'as a matter of judicial decision. See
Comment, Eminent Domain Valuation in an Age of Redevelopment: Incidental Lostes, 67 YALE L.J. 61
(1957); Note, Urban Renewal: Problems of Eliminating and Preventing Urban Deterioration, 72 HAXv.
L REV. 504, 525-26 (ig59).

a See Guandolo, Housing Codes in Urban Renewal, 25 GEo. WASH. L. REv. x (x956), HoUsINo
AND HOME FINANCE AGENCY, CODES AND ORDINANCES ADvISORY BULLETIN AB-1- 58.

' Because urban redevelopment legislation is comparatively recent, condemnation for redevelopment is
still running a gauntlet of constitutionality cases, although the federal constitutionality issue seems to
have been resolved, see Berman v. Parker, 348 U.S. 26 (1954); and almost all state constitutionality
cases (many of which have been brought as taxpayers' suits, presumably by prospective condemnees
anxious to avoid the accelerated blight caused by move-outs of established residents and reduction of
maintenanrce when an area is marked for demolition) have found in favor of the legislation. See
Annot., 44 A.L.R.2d 1414 (1955). One issue more easily raised in urban redevelopment condemnation
cases than in many cases where a specific site is essential to a specific public project (such as contiguous
land to expand City Hall or land in a particular area for a grammar school) is the propriety of taking
property that is itself in good condition. But see Berman v. Parker, supra, at 35, holding that the effect on
the entire area and not the condition of the particular building is the appropriate test: "Property may of
course be taken for this redevelopment which, standing by itself, is innocuous and unoffending. ... "
Similarly, it may be urged that the application of the plan to the particular property is an unreasonable
balancing of public versus private interests. Thus, Sullivan, Administrative Procedure and the Advocatory
Process in Urban Redevelopment, 45 CALIF. L. REV. 134, 151 (1957), suggests that counsel for private
land owners might be more skillful in resisting planners by fighting back on the level of sound
planning. Cf. Bristol Redevelopment and Housing Authority v. J. B. Denton, 198 Va. 1x, 93 S.Ead 288
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Counsel for the prospective private redeveloper will soon find that an urban re-
development project is "just another real estate deal" in the same limited sense that
Alfonso's first evening with Lucrezia Borgia was "just another blind date:' In both
instances, a wise mentor will urge the suitor that boldness be preceded by research
and that desire be tempered with caution. In fact, the problems have seemed so
great and the pitfalls so deep that many experienced real estate men have been
unwilling to bid for sponsorship of urban redevelopment projects, even in their

home cities. No segment of the field of real estate development involves contact
with so many public agencies-federal, state, and local. Some realtors believe that

time-consuming negotiations with a multitude of government agencies will prevent

the smooth flow of construction that is essential for efficiency. Others believe that
the pioneering projects will be unprofitable until the new neighborhoods are well
established, and that they should enter the field only after bad experiences have pro-

duced better procedures. Some fear that the "6o8 scandals," which engendered
public suspicion and resentment of the home-building industry, may be repeated
Only a very few American businessmen have, therefore, chosen to specialize in so
difficult a field.7

Counsel for the redeveloper thus assumes a challenging responsibility in helping
(1956), in which the LPA's findings of slum and blight were overruled, in .large part, because of im-
pressive statistical evidence introduced by the plaintiff. But cf. Taft Hotel Co. v. HHFA, ",62 F.ad
307 (2d Cir. 1958), cert. denied, 359 U.S. 967 (i959), where the Court refused to examine plaintiff
hotel company's contention that the plan was unreasonable in providing for a second hotel so near to
plaintiff; Kaskel v. Impellitteri, 306 N.Y. 73, ii5 N.E.2d 659 (1953), cer. denied, 347 US. 934
(x954), where the court indicated that judicial review of planning decisions should be limited to those
made "corruptly or irrationally or baselessly" and paid little heed to the report of a distinguished planner
submitted by the taxpayer opposing the project; Babcock v. Community Redevelopment Agency of" the
City of Los Angeles, 148 C.A.2d 38, 49, 306 P.2d 513, 520 (1957), where the court stated: ". . . a
court is not empowered to substitute its determination for the determination of the agency or the
legislative body in the absence of abuse of discretion, fraud, collusion, or bad faith...."

'For the difficulties of two pioneering projects, see 4A Tower Plus Row Houses in Detroit, Archi-
tectural Forum, May 196o, p. 1o4; First Steps Toward a New Washington, Architectural Forum, Dec.
x959, pp. z14. See also Builders Tell How Bureaucraey Tangles Renewal, House and Home, May ig6o,
pp. 70-71; Redevelopment-Long Delays from Start to Finish Cost More Than Money, x6 J. Housiuo 16

(1959).
'See Fieger v. Glen Oaks Villag6, 309 N.Y. 527, 132 N.E.2d 492 (x956), where terfants were not

permitted to recover from a landlord who mortgaged for $24,000,000 a property he built for $2o,oooooo.
For a general description of the section 6o8 program, see Mason v. Hirsch, 140 F. Supp. 453 (E.D.N.Y.
x956). The final stages of the political furor were the attempts to tax the section 6o8 sponsors. See,
e.g., Gross v. Comm'r, 23 T.C. 756 (1955), a0'd, 236 F.2d 6i2 (2d Cis. 1956); c. Ir. REV. CODE OF

1954, § 312(J), which, under certain circumstances, taxes any excess of mortgage proceeds over the
cost of the mortgaged property. These attempts were generally unsuccessful, except in the cases of those
sponsors whose realization of profits after 1949, taxable under the collapsibility rules of l, r. Rav. Con oF
1954, 5 341, might well have gone unnoticed except for the thoroughness with which all aspects of their
projects were investigated. See, e.g., Hartman v. Comm'r, T.C. NO. III (Sept. 22, 1960). More useful
was a tightening of FHA procedures, pursuant to the cost-certification requirements of the National
Housing Act, S 227, as amended in 1954, to require a public accountant's audit and certification of
project costs to prevent "mortgaging ou." 68 Stat. 607 (1954), 12 U.S.C. § 1715r (1958). See
Seligman, The Enduring Slums, in Enrroas oF FoRTUNE, THE EXPLODING METROPOLIS 1i1, 129o30 (1958).

7 See Housing Developers Vie for Jobs of Clearing Urban Slums, Business Week, Feb. 22, 1958,
p. 8o; M. CARTER MCFARLAND, Tns CHAL.ENGE OF UaAt RENEwAL 22-23 (Urban Land Inst. Tech
Bull. No. 34, 1958). Only in the United States have urban renewal specialized builders developed.
See Schut, Urban Renewal, in INTERNATIONAL Sxar siAx ON URBAN RENEWAL, REPORT II, at 13 (19.58).
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.guide the sponsor of a redevelopment project from the selection of the project for
which to bid through the profitable operation or sale of a completed real estate enter-
prise. The path to success winds through a maze of legal problems ranging from
the present status of the Rule in Dumpor's Case' to whether in .1961 an association of
tenants has any more right to picket than did a workmen's combination in 1896?

Counsel for the redeveloper must remember, in rendering his opinion on each
problem and in reviewing the decisions to be made by his client, that the success of
the particular project is a matter of great public concern not only because large
amounts of public money have been invested, but also because the very future of
the city may depend to an important extent on the success of the redeveloper in re-
vitalizing the area for which he has been awarded sponsorship. In the antique
platitude, urban redevelopment is "affected with a public interest," and counsel
for the redeveloper will be wise to use the general approach of the public utility
lawyer-being as sensitive to current public opinion and political trends as to the
applicable regulations in gauging the limitations within which the redeveloper's
legitimate desires must be adjusted to the requirements of the many public agencies
involved.10 The quickest way to sense the broad issues in urban redevelopment and
to become acquainted with its jargon is background reading in the nonlegal
materials 1 (Legal materials, until recently, have been largely confined to the
constitutionality of using eminent domain to acquire private property for urban

SDumpor's Case, 4 Coke u9b, 76 Eng. Rep. Ix o (K.B. 1578); JoHN WILLIAM Smrru, A SELECTION

•oF LEADIo CASES oN VARIOUS BRANCHES OF THE LAW 32 (xith ed. by T. W. Chitty, J. H. Wil-
liams and Herbert Chitty x9o3). In land disposition agreements, the LPA generally wishes all of
the rights of the sponsor to be nonassignable, at least until construction is completed. For the
effect of a nonassignment provision subsequent to a consent to the assignment to an affiliated corporatiorl,
.see generally, Annot., 31 A.L.R. 153 (924), 32 A.L.R. xo8o (1924). See also CnARLEs M. HAAx,

LAND-USE PLANNING 597 n. 34, 598 (1959), concerning the validity of restrictions on resale without
LPA permission.

*Compare notes 228, 229 infra, with Vegelahn v. Gunter, x67 Mass. 92, 44 N.E. 1077 (896).
' See Harbeson, The Public Interest Concept in Law and Economics, 37 MICH. L. REv. 181 (3938).

We are not suggesting here that a completed privately-owned redevelopment project should be treated
.as a separate property classification for legislative purposes. Rather, we are suggesting that pending
successful completion, there is a legitimate public concern with the progress of the project that will
influence the attitudes of government administrators, of newspapers and other public information sources,
.and, indeed, of the courts. Even after completion, by coven'ants in the disposition documents, some
public agencies may try to retain some controls, and the public funds invested will leave a community
feeling of legitimate public concern with operations.

" The Journal of Housing, a monthly (except August) publication of the National Association of
Housing and Redevelopment Officials, 13r3 East 6oth St., Chicago, 37, Ill., is the best source of current
.general news. The Association also offers, by subscription, a Renewal Information Service. Archi-
"tectural Forum magazine has a continuing interest in the design aspects of redevelopment, with occasional
-treatment of financial and legal aspects. The best compilations of material for general reading are
"COLEMAN WOODBURY (ED.), URBAN REDEvEtoPMENT: PROBLEMS AND PRAcrICES (1953); COLEMAN

WOODBURY (ED.), THE FUTURE OF CrEs AND UBASN REDEVELOPMENT (1953); two-part symposi-
um, Land Planning in a Democracy and Urban Housing and Planning, 20 LAw & CoNTM!. NPoN.
197, 3.51 (955). All the legal aspects of modern planning are surveyed in HAAR, op. Cs. supra
note 8, which should be compared with the older real property casebooks by those interested in the
-extent to which law school courses have started abandoning the study of some of the traditional real
property topics. For an excellent recent treatment of renewal problems, see Note, Urban Renewal:
Problems of Eliminating and Preventing Urban Deterioration, 72 HARv. L. REv. 504 (1959); for an
-earlier treatment, see Johnstone, The Federal Urban Renewal Program, 25 U. CHI. L. REv. 301 (1958);
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redevelopment.)"2  The best way to develop practical knowledge is, of course, con-
versations with the government officials heading the national and local programs.
A great many of them became administrators of urban redevelopment after holding
legal or planning posts, and they are, in general, able, informed, and articulatePs

Increasingly as the stage of land disposition is reached in more and more cities,' 4

detailed urban renewal manuals with the viewpoint of the lawyer in private practice
will be neededP5  Meanwhile, the following outline for such a manual, organized in
the chronological sequence in which the private lawyer is likely to encounter different
problems, may be useful to the neophyte. Because the writers have had experience
with urban redevelopment in more than a dozen states, they appreciate the likeli-
hood that general comments may not fit the local law applicable to a particular
project, but limitations of knowledge and space obviate any attempt to cover com-
prehensively the local law aspects of the problems discussed. Particularly because
one of the writers has served the government as well as private clients in housing
matters, they also are conscious of the restrictions within which officials must work
when in charge of subsidy and guarantee programs; but their material will empha-
size the redeveloper's needs and thus may necessarily, now and then, seem to ignore
the problems faced by public officials. The writers are anxious to leave no such
impression. In every instance, the private lawyer must have a good command of the
applicable local law (or, if he and his client are both from another area, engage a
good local lawyer as associate counsel); and he will also best service his client if he
has a full appreciation that the client's problems must be solved not only expedi-
tiously, but in a manner consistent with both the fact and the appearance of proper
conduct of public business.
and for a brief treatment, see Kass, Short Primer on Urban Renewal, Boston B.J., Sept. 1959, P. X4.
The Public Library of the District of Columbia has issued annually Since 1956 Publications Relating to
Urban Renewal, which supplements the Urban Renewal Bibliography published in 1955 by the American
Council to Improve Our Neighborhoods; another useful list of publications is the HHFA index of
articles entitled Housing References.

't See, e.g., Mandelker, Public Purpose in Urban Redevelopment, 28 TuLAeN L. Rtv. 96 (953);
Weiss, Is the Power of Eminent Domain Dangerous Under the Urban Redevelopment Act, 57 Dicx. L.
REv. 326 (1953); Note, Public Use as a Limitation on Eminent Domain in Urban Renewal, 68 HARTv.
L. REv. 1422 (1955).

"' See Jacobs, Redevelopment Directors--What Talents Do They Need? What Incentives?, x6 J.
HOUSING 45 (959)-

"By the end of 1959, land disposition had been completed in only 51 of the 699 urban renewal
projects that had been approved for federal assistance through that date. The projects were located in
417 communities ranging in population from 570 to 7,9oo,ooo and were situated in 42 states, the
District of Columbia, and Puerto Rico. 13 HHFA ANt. REt. 271-73 (1959).

An address by B. T. Fitzpatrick entitled "The Private Redeveloper in the Urban Renewal Program"
(copies available from the Municipal Law Service Letter, 3400 Chestnut St., Philadelphia 4, Pa.) is

practically the only available item from the point of view of counsel for the redeveloper, other than the
form kit of the National Association of Home Builders. See Example Case: Urban Renewal Projec
Under Section 220, 15 J. HouSINo o6 (1958). For the view of the redeveloper, see Scheuer, Developing
Proposals, in INTERNATIONAL SEIINAR ON URBAN RENEWAL, REPORT 59 (x958), and in JAI.-S M. MILLER

(ED.), NEW LIFE roE Crrses AROUND THE WORLD 45 (1959). See also Pollock, Urban Renewal in New
YorA City and the Investor, 14 REcoRD OF N.Y.C.B.A. 515 (1959), which primarily discussses problems
peculiar to New York City's now-abandoned disposition procedures under which the sponsor handled
relocation and demolition.
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I

DECIDING WHETHER To BID FOR A PRojE Cr

The redeveloper's first question is the extent of the experience of the different
government agencies concerned with the particular project and how well they are
coordinated. The LPA may be "any state, county, municipality, or other govern-
mental entity or public body" authorized to undertake urban renewal projects 1 6

Nearly all of the LPAs are cities, housing authorities, or redevelopment agencies
whose jurisdictions are city-wide only. The LPA may or may not also be responsible
for public housing. In anyevent, it can be politically potent or at cross purposes with
the mayor and city council, and it can gear site clearance with tenant relocation into
available public housing ably or poorly. An astute LPA director will have involved
the local Federal Housing Administration (FHA) office in his planning very early"7

and will also have sought to interest local banks and commercial and citizen groups
in the project. In certain cities, redevelopment progress has been a vote-getting
political issue,"8 and LPA staffs have enjoyed strong political and widespread public
support. In other cities, misunderstandings and lack of information have lost public
and political support for the redevelopment program. A good test for the prospective
redeveloper is whether the LPA director, the local FHA director, the mayor, and
other local administrative and legislative officials involved in the program are on a
first-name basis. If they are not, the occasional administrative and legislative adjust-
ments required as the project planning proceeds may become so difficult and time-
consuming that the economic feasibility of the project will be impaired.

A. Local Statutes and Ordinances

In deciding whether to bid for sponsorship of a particular project, the redeveloper
will require from his attorney information on any special advantages or disadvantages
that the statutes and ordinances applicable to the project include. Occasionally,
these will be mentioned in the publicity issued by the LPA in soliciting bids for the
project or in the formal bid documents. More often, they are not publicized, but are
known to the staff of the LPA and willingly discussed upon inquiry."9 Such lack
of publicity does not indicate deliberate suppression; often the LPA officials do not
realize the uniqueness of the local advantage or disadvantage and the significance
of it to the redeveloper.

One of the most important special local advantages for which the prospective
redeveloper's attorney should check is some form of real estate tax abatement.
This abatement usually expires after a stated period of time. Real estate taxes often

1063 Stat. 421 (1949), 42 U.S.C. S i 4 6o(h) (z958).
1 T URBAN RENEWAL MANuAL 5 14-4-2, at 3, instructs the LPA to consult with the local FHA and

advise HHFA of results.
'0 "This year for the first time renewal will be an issue in a presidential election." Editorial,

Architectural Forum, June 196o, p. 83.
S1 1Th LPA is required to report to the HHFA any provisions for special taxation limitations, exemp-

tions or relief. URBAN RFNEWAL M.,uAL S 14-2-2, at 4(6).

122
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amount to twenty per cent or more of gross income and thirty per cent or more of

total operating costs for residential properties, and even higher percentages for
commercial properties.20 The reduction in rents made possible by tax abatement

thus can make a -substantial difference in the economic feasibility of a project.
Indeed, real estate tax abatement is almost always more important in reducing rents
than a write-down of land prices below fair re-use value.F'

Often local officials will predict or even promise lower assessments, and in most
instances, an informal abatement will be obtained. Such unenforceable oral com-
mitments, however, are subject to political whims and pressures and to the election or
appointment of new officials. Such commitments are also subject to attack by other
property owners who are given no such tax relief and who cannot understand why

the redeveloper should receive preferential treatment with no legislative standards
and controls.22 The very least that should be made available is a public letter from
the appropriate official to all bidders. A far sounder basis is a statutory real estate
tax concession, such as is offered in Michigan, Minnesota, Missouri, New York, Wis-
consin, and other states 3  Sometimes the real estate tax abatements continue only

50 See Nelson, FHA Operating Expense Data in 6o8 Housing, Appraisal Journal, Jan. 1957, p. 8.
t See MCFAR.AND, op. cit. shspra note 7, at 20-21. For example, if land cost is $5ooo0 in a

project with a total cost of $S,ooo,ooo and the debt service (interest, FHA annual mortgage insurance
premium, if applicable, and amortization of mortgage principal is 7%, getting the land free would
save $3,500 per annum. If, on the other hand, the same project is appraised for real estate tax purposes at
$400,000 (40% of total cost) and taxed at $35 per Ss,ooo of appraised value, a 5o% tax abatement would
save $7,00o per annum. Since write-down of land cost bclow fair reuse value is not politically feasible,
but stabilizing real estate taxation of the new redevelopment at what the predecessor slum structure paid
does have political acceptability, tax abatements are both a more powerful and a more feasible incentive
than write-downs of land cost. (It should be noted that the foregoing illustration is concerned with a
write-down of fair reuse value and presumes the initial write-down from acquisition cost to fair reuse
value. The initial write-down from acquisition costs to fair reuse value, however, may be greater than
the fair reuse value and is not considered in the foregoing comparison.) It has been argued that the city
makes a net gain by the reduced cost of municipal services when the slum is replaced, even if real estate
taxes remain the same. See RoBEar B. NAviN, AN ANALYSIS OF A SLUst AREA (1934); see also Blum &
Bursler, Tax Subsidier for Rental Housing, 15 U. CHI. L. REV. 255 (1948)-

" In Boston, Prudential Life Insurance Co. warned that other property owners would test the consti-
tutionality of an informal tax abatement promise, had to threaten abandonment of a multimillion dollar
project to secure legislative affirmance of such informal abatement promise that it reluctantly accepted
when a statutory abatement was held unconstitutional in Opinion of the Justices, 332 Mass. 769, 126
N.E.2d 795 (1955). Subsequently, the second proposed scheme was held unconstitutional in Opinion
of the Justices, 167 N.E.2d 745 (Mass. 596o), but with a broad hint as to how a constitutional solution
could be found. See also Business Week, June 4, 196o, p. 38; Tax Tricks Designed to Do In Slums, s6
J. HousiNG 232, 234 (959). For the story of another broken LPA informal promise--in this
instance a promise to cut a major street through Washington Square, New York City, to connect a
luxury apartment with Fifth Avenue-see Inhuman Redevelopment, Architectural Forum, Sept. 1958,
p. 89.

" See Hershman, Legal Measures for Removal of Slum Areas, 14 REcoan OF N.Y.C.B.A. 144
(1959); Mc. ANN. STAT. S 5.3058(12) (1948); Mo. ANN. STAT. S 353, I1o (1953); Ws. STAT.

ANN. 5 66.409 (1957) (assessment freezes); N.Y. UNcoNsoL. LAws SS 33x2, 3426 (McKinney,
Supp. 196o); MINN. STAT. ANN. § 462.651 (Supp. g59) (tax relief). In several other states, there
are real estate tax-abatement provisions for cooperatives, but because of "the mechanics by which
FHA S 213 cooperative apartments are owned and operated, it is presently doubtful whether such
projects can qualify under some of these rtatutes. Attempts are being made, however, to eliminate
the mechanical problems here. Exemption of new residential buildings from taxation for the initial
five years after construction was held unconstitutional under the state constitution in Opinion of
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so long as there is public regulation of rents or profits.2 4

Although the Missouri statute is limited to domestic corporations organized under
a special statute, and thus restricts the redeveloper to this particular form of entity,"
it is an unusually good model in other respects. First, it gives the maximum abate-
ment during the initial five years, when the project is most likely to need help.
Second, the benefits are automatically received by those who qualify, thereby elim-
inating political pressures. Third, it ultimately restores the property to full taxation,
so that the redeveloper is helped when needed but the municipality's budget is not
permanently deprived of these tax revenues.26

It is important, however, to note in this regard that sometimes a municipality
finances its share of the cost of land acquisition through the sale of revenue-type
bonds to be repaid out of the increase in real estate taxes derived from the redeveloped
property in the project as a result of the increase in assessed valuation.7 On this
basis, urban redevelopment has been "sold" in a number of communities, with the
assurance that there will be no ultimate cash cost. Under such circumstances,
tax abatement is most likely not feasible.

Another important statutory advantage may be state assistance .to middle-income
housing, such as the New York State Mitchell-Lama Act. 8 The very substantial
advantages in interest rate, direct loan, and length of repayment period may make
economically feasible projects that otherwise would be impossible.

The disadvantages of a particular locality are more difficult to ascertain than the
advantages because they are buried in codes and ordinances with which lawyers
seldom deal except in connection with specialized problems. Most redevelopment
projects are in the central city and, therefore, are in the most restrictive fire zone.
Building codes intended for fire protection of multistory, high-density residential and
commercial structures often produce major cost increases when applied to garden
apartments with twenty-five per cent land coverage, and yet fire chiefs frequently
oppose any relaxation. Zoning must also be checked against the modern planning
concepts that the redeveloper's architects may intend to use. 0 The attorney's duty
the Justices, 324 Mass. 724, 85 N.E.2d 222 (1949). There may also be equal protection and due process
issues under the federal constitution. See Opinion of the Justices, 332 Mass. 769, 126 N.E.2d 795 (1955).

-'See statutes cited in Opinion of the Justices, 334 Mass. 76o, 135 N.E.ad 665 (1956); Dorsey v.
Stuyvesant Town Corp., 299 N.Y. 512, 87 N.E.2d 541 (x949).

" See infra pp. 139-40, 157-62, re choice of entity to be owner.
"'The FHA in its rent and expense protections may require the redeveloper to accrue during the

early years against future real estate taxes, thus blunting, in" part, the advantage of the abatement in
attracting initial tenants.

" CAL. H.ALTH & SAPETY CoDE § 33950; MInr. STAT. § 462.545 subd. 5 (1953)- See also Note,
Urban Renewal: Problems of Eliminating and Preventing Urban Deterioration, 72 HAzv. L. -Ray. 504,
513 (1:959); Buffalo's Beginning, x5 J. HOUSINo 102 (1958).

" N.Y. CoNsr. art. 18, §§ 2, 6 authorize financial assistance as well as tax relief. For a summary
of the Mslitchell-Lama provisions, N.Y. Pa. HouslNo art. XII, see Government Aids for Private Middle
income Housing in New York City, 15 J. HousiNo 26 (x958). For recent New York proposals, see
TAsx FoaCE ON MIDDLE INcoME Houssmo REPORT (1959).

" E.g., in one city, fire walls were required that not only impaired design, but also put the project
at a cost disadvantage compared to suburban apartments necessarily reflected in rentals.

so See Goldston & Scheuer, Zoning of Planned Residential Developments, 72 HAxv. L Ray. 241
(959).



VIEWPOINT OF PRIVATE REDEVELOPER

here is to suggest that these problems may exist and should be cost-checked, since
architects sometimes will assume the code can somehow be ignored or, in the early
stages of designing the project, will fail to emphasize to the redeveloper the extent
to which construction costs have been increased by items that do not increase
rentability31

A second important problem area is whether the legality of the whole redevelpp-
ment process has already been, established. If the constitutionality of the enabling
legislation has been judicially determined, if the land acquisition has been judicially
sanctioned, and if land disposition procedures have been carefully tailored to local
law, long delays and harassing litigation will be avoided. If any questions do exist
with reference to legality, they should be discussed with the counsel of a good local
title insurance company. As a practical matter, if title insurance has been issued to
the LPA on its acquired project land, similar insurance should be available to the
purchaser-redeveloper. At least informal soundings should be made, however, to
make sure that the low face value title guarantee given on land at the time of
acquisition will be extended to title insurance of vastly greater face value on land and
improvements after disposition3 2

A careful check must also be made of state antidiscrimination statutes and
municipal ordinances relating to discrimination in construction employment and in
occupancy. Sometimes these are of general application, and sometimes they apply
by express provision or by court decision only to governmentally-aided projects.
In some localities, the lack of public acceptance of such antidiscrimination measures
is likely to project the redeveloper into the middle of a major social question, par-
ticularly if they do not apply generally to all rental housing in the locality!3

B. Civic Groups

Nongovernmental assistance of considerable importance to the redeveloper may be
available from local civic groups. In many instances, the civic groups have confined
their efforts to public relations programs, contributions to study projects, and the
support of needed legislationf 4 This type of assistance is of tremendous help to a

1 See note 29 supra.

"Because PHA requires ATA mortgagee insurance (a type of title insurance standardized by the
American Title Association that insures against defects off the record as well as defects disclosed by the
record) and the mortgage is a very high percentage of total project value, redevelopers often waive the
title guarantee (in the face amount of land cost) usually supplied by the LPA and have an amount
equal to the cost of such a title guarantee applied by the title company against- the cost of the ATA
policy. This leaves the equity uninsured, but as a practical matter, almost any claim that could
affect the very thin equity would also affect the very large mortgage and be contested by the tide
company on behalf of the mortgagee. Of course, as the size of the redevelopers equity increases,
the argument becomes less applicable. Professor Haar raises the question as to why the passage through
condemnation does not create good title. H&aR, op. cit. supra note 8, at 562 n.t6. Where abstracts of
title are used, the LPA is authorized to deliver them to the redeveloper at the- time of conveyance. See
URBAN RENRWAL MANUAL S 13-4-2, at 5.

" Some local ordinances apply only to buildings with, for example, five or more suites, and others
only apply to government-aided housing. Also see ifnra p. 173.

LSee 17 J. HousING no. t passim (i96o).
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redeveloper unfamiliar with local conditions. In numerous instances, such groups
have persuaded reluctant local bankers to make the necessary construction loans for
the project. Such groups with access to public opinion media bften create an aware-
ness of urban redevelopment that results in effecting a high degree of coordination
between the municipal and local federal officials. Their personal acquaintanceship
with members of Congress is often useful in expediting Washington administrative
decisions.

A singularly effective civic group has been the Cleveland Development Founda-
tion, which raised a revolving fund of two million dollars to make supplemental
unsecured loans that, added to FHA mortgage financing, have meant that re-
developers in Cleveland, Ohio, have been required to invest a minimum of cash in
their projects.?5

Civic leaders throughout the country are increasingly recognizing the importance
of the-economic as well as the human aspects of urban redevelopment and are
beginning to appreciate the economic stimulus given their own enterprises by the
rebuilding of the cores of their cities36 It can be anticipated that civic groups will
plan a more influential role in urban redevelopment than in the past.

C. Visiting with LPA Officials and Inspection of Site

An important step prior to making a final decision to enter a bid for the project
is a visit by the proposed redeveloper, his architect, and his counsel to the city to
confer with the LPA officials and to examine the site of the proposed project and its
surrounding neighborhood 37

Physical inspection of the proposed project site may reveal a good deal of informa-
tion as to probable fill requirements, sewer problems, foundation difficulties, air
pollution, accessibility of public transportation, and so forth. More important, it
will provide an opportunity to examine the schools, shopping facilities, and municipal
services, such as street lighting, that service and support the proposed project.
Unless the LPA and the community have planned for "total redevelopment"38 and
have properly timed the different components of it, the redeveloper may conclude
that the carrying costs for the period between the time he completes his project and

"s See Hearings Before the Subcommittee on Housing of the House Committee on Banking and
Currency, 85 th Cong., 2d Sess. 34 et seq., 316 (xg58).

"' See The Businessman's Stake in Urban Renewal, Architectural Forum, Nov. 1959, PP. 146"47.

Also see SE.s RoEBucK & Co., URBAN RENEWAL Divisiox, CMrEas IN URBAN RENEwAL (5959),
which is an interesting example of the extent to which one major corporation feels an obligation to

participate in urban renewal and has urged its executives "to assume a leadership role in the ficld of

urban renewal."
t This visit should be for the purpose of obtaining information and not for obtaining publicity.

The latter type of visit is the more common type of one. See Sullivan, supra note 4, at 140-41. "The

'big real estate operator' has become a folk-type. With much fanfare he arrives in the survey city on the
invitation of business and civic leaders. He travels rapidly about, 'taking everything in,' and is gone
again as quickly as he arrived. But he often leaves behind a more or less concrete suggestion-for

example, that a project embracing a convention hall, a hotel and a clutch of luxury apartment houses

would be ideal for the area between Main Street and the river."
" See infra P. 174-
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the time of the availability of the essential supporting services may undernine the
project's economic feasibility. Nothing but personal investigation will uncover
whether the LPA has a really effective and coordinated plan for total redevelopment.

At the same time, the availability of the various federal aids for the particular
project should be preliminarily checked out. Has the Housing and Home Finance
Agency (HHFA) Administrator certified to the FHA, the Urban Renewall Aidmin-
istration (URA), and the Federal National Mortgage Association (FNMA) that
federal assistance may be made available for the project?" Has the area in which
the project is located been designated, if necessary, an FHA high cost area?40

Federal aids change from time to time, and the redeveloper who is relying upon
them should be sure the proposed project will be eligible.

Finally, the redevelopment plan and the general program of land disposition
should be thoroughly discussed with the staff of the LPA. The prospective re-
developer's counsel and architect should, in particular, check through the redevelop-
ment plan carefully. Although this is a generalized document, the legal effect of
which is still open to question, 41 it often contains zoning or other provisions that
become troublesome later on.'" The programs of land acquisition, relocation, and
demolition should be reviewed to ascertain (a) the probable timing of conveyance
of land to the redeveloper, and (b) whether any unsual obligations are to be imposed
upon the redeveloper. For example, the unique procedure that has been used by
New York City put the full task of site management, tenant relocation, and demoli-
tion, as well as redevelopment, on the redeveloper. This did not work well. It
gave the irresponsible redeveloper an opportunity to turn a quick profit as a slum
landlord, 43 and discouraged responsible redevelopers from participation because they
did not want to undertake site clearance functions with related problems of tenant
relocation."

At the conclusion of his visit to the city, the redeveloper, with his architect,
counsel, and accountant, should consolidate the factual information that has been

"National Hoing Act of 1949, S zoi(c), 63 Stat. 414, as amended, 70 Stat. x103 (x956), 42

U.S.C. 5 1451(c) (x958). The activities of the Administrator consist of review, approval and certification
of Workable Programs, determination that the relocation requirements of Title I of the Act have been
met, and certification to the FHA Commissioner of the eligibility of the urban: renewal project for mort-
gage insurance under 5 220 of the Act. See 12 HHFA ANN. REP. 29 (1958). Letter No. 32 of the
Deputy Commissioner of the FHA, entitled "Policy Considerations in Section 22o Processing," Nov. 13,
1956, states that FHA can rely on certifications by the HHFA Administrator as to the eligibility of a
project for section 220 mortgage insurance and that ". . . reasonable doubts as to acceptability of any
aspect . . . including marketability, should be resolved in favor of acceptance of the project pro-
posals ... 

"Higher mortgage limits are available if an area is designated a "high-cose' area. See infra note 131.
" See Haar, The Master Plan: An Impermanent Constiltution, 20 LAW & CONTrEm,. PRO. 353

(1955).
"See Goldston & Scheuer, supra note 30, at 262, 263.
"o See The Future of Title I, Architectural Forum, Sept. 1959, P. 1o7; Cook & Gleason, The Shame

of New York, 189 THE N,,,o,; 287 (1959).
"It has been suggested that ". . . the relationship of landlord and tenant .. . [is] the second most

passionate relationship known to mankind. It could never have been truer than in the case of tenants
being uprooted to make way for new improvements." Hershman, The How and Why of Title 1, 14
REcORD oF N.Y.C.B.A. 506, Si (1959).
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gathered into an analysis of the economic feasibility of the project.4 5 In this con-
nection, the basic economic health of the city and the region should be checked by the
available indices of population and business growth, such as bank deposits, car
loadings, and utility company load projections. If the necessary level of rents
appears attainable for the project that can be built in the project area, then the
redeveloper is ready to delve into the more detailed requirements of the LPA's
bidding procedures. The redeveloper may wish to check his conclusions with the
local FHA office that is directed to review, in a pre-application processing, the re-
developer's analysis of the project's economic feasibility.48

II

PREPARING TO BID FOR SPONSORsHIP OF A PROJET=

As soon as the redeveloper decides to bid for the sponsorship of a particular
project, his counsel should meet with counsel for the LPA to discuss in detail the
LPA's program for disposition of the project.4' The LPA may have its own staff
attorney; it may use the city law department; or it may engage an attorney in private
practice. In any of these events, the LPA counsel in many cities will thus far have
had little experience with land disposition. He will have been busy with the arrange-
ments between the LPA and the federal agencies and with his condemnation work;
so that, at best, he may have read through the land disposition sections of the
Urban Renewal Manual"8 and annotated his copy of the Guide Form of Contract
for Disposition of Land for Private Redevelopment49 with changes required by local
law or the particular circumstances of the local project. Counsel for the redeveloper
should also familiarize himself with these materials. The Guide Form of Contract
will be discussed in more detail below; the Manual, revised February I, i96o, is
published by the HHFA and prescribes the federal policies, procedures, and re-
quirements applicable to the LPA's carrying out slum clearance and urban renewal
projects under Title I of the Housing Act of 1949, as amended.V 0 Of particular
interest to the instant topic is part 14, entitled "Land Disposition." Although this
Manual is subject to interpretation and revision, it, nevertheless, represents the
present policy of the federal government with respect to urban renewal, and it lays
down the ground rules within which LPAs and redevelopers may negotiate. In
many particulars, the LPA may require more from the redeveloper than the require-
ments of the Manual.

" One way of so analyzing the project is by use of an FHA Form 2013. See infra p. 154.
" FHA Operations Letter No. 178, Dec. 12, 1955, P. 7.
"'For an excellent review of the functions of an LPA attorney, see Dagen, Staff Attorney's Role,

r 5 J. HOUSING 280 (1958).
"' The Manual is available to the public through the Superintendent of Documents on a subscription

basis. The Urban Renewal Manual supersedes the previously issued Local Public Agency Manual.

"See note 87 supra.
"' 63 Stat. 413, 42 U.S.C. 5 1441 (x958).



VIEvPOINT OF PRIvATE REDEVELOPER 129

A. Selection of a Method for Land Disposition

The first question that counsel for the redeveloper should cover with the LPA
attorney is how far land disposition has, thus far, proceeded. Sometimes the LPA
will not have decided what method of land disposal it will use. In the case of land
to be used for private redevelopment (and it is only with such redevelopment that
this article deals), one or more of the following disposal methods (the first five of
which are regarded as disposal under open competitive conditions 51) may be selected
by the LPA with the approval of the HHFA:

x. Sealed-bid offering.
2. Public auction.
3. Negotiated disposal under open competitive conditions.
4. Public auction with guaranteed minimum bid.
5. Fixed price offering with bidding on other than price basis.
6. Predetermined-price offering.52

7. Negotiated disposal (under other than open competitive conditions)."
Although all of the above disposal methods have been suggested and approved by

the HHFA, the LPA may be subject to state and local as well as federal limitations
on the disposal of land. In some states-for example, North Carolina-competitive
bidding is required in the disposition of urban renewal land 4 In some other states--
for example, California-public bidding is not required, but a public hearing is 5

The LPA attorney should know if any state or local requirements eliminate .some
of the federally-approved methods.

If the LPA has not yet chosen among the disposition methods available to it, the
redeveloper may decide to try to persuade the LPA to adopt a particular method.
Urban renewal is a public matter, and anyone is at liberty to recommend to the
LPA how it can best dispose of project land. If, for example, a redeveloper believes
that his offer will be the highest land price, he may seek to have the land disposed
of by sealed bid or public auction. If, on the other hand, he feels that he has an edge
on his competitors on an other-than-price basis, he may strive for a negotiated dis-
position. Of course, the extent to which the disposition procedure can be tailored to
the desires of a particular bidder depends on the state requirements as to competitive
bidding techniques in land disposition.

1
See URBAN RE-EWAL MANUAUL J 14-3-5-

"Disposal by a predetcrmined-price offering is a special method intended to be limited to the sale
of individual lots in a residential, commercial, or industrial subdivision, or to preferential sales to former
occupants and owners.

Land may be offered at a fixed price, with the competition among prospective redevelopers on some
other criterion, if this method will contribute significantly to the achievement of an important urban
renewal objective such as the production of new housing at lowest possible rents or sales prices. See
id. § 54-3-4.

"See id. S 14"3-6.
"See N.C. GEN STAT. S i6o-464(b) (1952). States are reluctant to invite a fresh round of con-

stitutionality challenges by making changes in their land disposition statutes, even though -they seem
restrictive, once such statutes have passed initial court tests of constitutionality.

55 CAL. HELr & SAFETY CODE S 33268. The hearing is not for the purpose of receiving other
bids, but merely to review a proposal already accepted subject to public hearing.
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In general, LPAs have found that an award on the basis of the highest price
bid for the land works best for routine projects intended for moderate-income tenants
where the principal goal is to energize cleared land with some sort of sanitary shelter.
For centrally located projects intended to revitalize downtown areas, LPAs have
found that the best technique is to fix a land price for all bidders and make the
award on the basis of architectfral aesthetics and design. Several LPAs have tried
to mix land price and design criteria, and in almost every case, this has resulted in
confused and difficult award determinations.

If the redeveloper can claim any preference, his counsel should, of course, try to
see that appropriate recognition of such claim is provided in the disposition method
selected. Thus, a redeveloper might be entitled to a preferential position because
he is a dispossessee in the redevelopment project area. Federal law, rules and regula-
tions, and also many state and local laws give preferences of one kind or other to
owners or tenants within a project area. The HHFA has established procedures for
dispositions at predetermined prices, with preferences given to occupants being
displaced by projects of the LPA and to owners who desire to relocate structures
within the project area.Pe Such preferences can be very valuable, and the redeveloper,
even though he is not an owner, occupant, or tenant in the redevelopment project
area, might decide, if it is proper under the circumstances, to place himself in such
a position before the cut-off date established by the LPA or by applicable law.57

The redeveloper might also decide to try to persuade the LPA to select him as
a sponsor, conditioned upon preparation by his architects of plans for a satisfactory
development and subject to ultimate mutual agreement upon land price and a form
of land disposition contract. Such an arrangement is classified by the HHFA as a
negotiated disposal under other than open competitive conditions. The HHFA
permits the LPA to enter into such an agreement with a redeveloper very early in
the undertaking of a project, and the agreement may leave the price and perhaps the
parcelization of the land for future determination.58 The agreement must otherwise

" See URBAN RENEWAL. MANUAL S 14"3-6. California, for example, in CAL. HEAL.TI & SAFrT CoDE
§ 33701, provides that every redevelopment plan shall provide for participation in the redevelopment of
property in the project area by the owners of all or part of such property, if the owners agree to participate
in the redevelopment in conformity with the redevelopment plan adopted by the legislative body for the
area. With respect to each redevelopment project, each agency shall, within a reasonable time before
its adoption of the redevelopment plan, adopt and make available for public inspection rules to imple-
ment the operation of this section in connection with the plan. In Fellom v. Redevelopment Agency of
City and County of San Francisco, 157 Cal. App.2d 243, 320 P.2d 884 (x958), appeal dismissed, 358
U.S. 56 (x958), it was held that redevelopment may be made without necessity of participation of owners,
and that permitting owners of improved property to participate in redevelopment without allowing ownters
of unimproved property to participate was not unreasonable and discriminatory. The court stated that
although the legislature in enacting the Community Redevelopment Law hoped the redevelopment
would be possible with the participation and cooperation of the owners of the property within the
"blighted" area, it was apparent from the entire law that there was provision for a method of redevelop-
ment without participation by the land owners.

"'The right to priority is often not clearly defined. See Some Crucial Questions Raised in
Washington, D.C., Renewal, x6 J. HousiNo 18 (1959), for instance, where both building owner and
tenant sought priority to rebuild a restaurant.

" See URBAN RENEWAL MANUAL S 14-3-6.
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be complete and must contain provisions whereby the price (usually the fair re-use
value as agreed upon by the LPA with the federal agencies involved) is to be de-
termined by the LPA. The agreement must provide that if the redeveloper does
not accept the LPA's determination within a reasonable time, all rights of the
redeveloper to acquire the land shall terminate. These termination provisions may
reserve for the redeveloper a right to meet, within a specified reasonable time, any
price negotiated with another redeveloper that is (a) less than the lowest price at
which the land was offered to the initial redeveloper, or (b) not more than five per
cent above the best offer previously made by the initial redeveloperP9

Although such an agreement is, in effect, nothing more than an agreement to
try to agree, it is a very desirable arrangement from the viewpoint of a redeveloper.
Under such an arrangement, the redeveloper can save the great effort and expense of
competitive bid presentations (with often a great deal of the expense devoted to
renderings and other "showpieces" useful only for the competition). e At less cost
than a bid presentation, the redeveloper can have his architect work closely with
the LPA planning staff in a fairly complete designing job for the particular project.'
Where an LPA desires or is willing to negotiate with a redeveloper prior to the time
that a price for the land is ascertainable and the parcelization thereof is determined,
the redeveloper usually will be willing to have his architect undertake such a job
because the redeveloper will hope he thereby can get his foot in the door, so to speak,
and demonstrate to the LPA that he is fully qualified, financially responsible, and in
a position to develop good architectural plans available for immediate use for the
particular redevelopment. Even though it is possible that the LPA and the re-
developer ultimately may not agree on price, they will have been put into a working
relationship; and if a condition of mutual trust and confidence has been established,
the chances are good that the agreement on price will ultimately be reached and.
a land disposition agreement will be executed. Therefore, if a redeveloper has an
interest in a particular redevelopment project in its early stages, he may find it worth
the effort to try to persuade the LPA to select this type of disposition.

State or local law may prescribe competitive bidding for some LPAs. Other
LPAs may adopt it as the simplest alternative. If the only criterion of selection that
the LPA intends to use is the price offered for the land, the auction or sealed bid is,
of course, the appropriate method. On the other hand, the goals of the urban re-

5D ibid.
"'One rcdeveloper has stated "that a competitive bid presentation may cost from $35,ooo to

$50,000 . . :' and further noted that "even the winner's costly plan is.not always used in the final
project....." Builders Tell How Bureaucracy Tangles Renewal, House and Home, May xg6o, pp. 70, 71-
Another redeveloper has proposed that where redevelopment competitions are based on -design, the "huge
cost... when it is known in advance that the chance in winning is one in five or ten ... ," should
be kept low enough to attract numerous proposals by requiring that "the basis of the competition must
be kept simple and presentations must be limited to conceptual plans and simple models...." See
Editorial, The City at "End Product," Architectural Forum, May, 596o, p. 95.

81
Zee DIsTRIucT oF C"LUMBIA REDEVELOPMENT LAND AGENCY ANN. REP. 17 (1959) for a discussion

of how a redeveloper, through the medium of a memorandum of understanding, worked up a complete
designing job for Washington, D.C.-Project C area.
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newal program are not best achieved by a price competition for land that, necessarily,
results in higher rents or a less desirable structure for the same rent.8 2 The LPAs
generally are aware of this, and in a number of instances, the award has not been
made to the bidder offering the highest price for the land. Once it is realized that
the FHA and FNMA benefits to which land in an urban renewal .area is entitled
are more important in facilitating redevelopment than the cost of the land as such,
it can be appreciated how shortsighted it is to select a redeveloper primarily on the
criterion of land price. This criterion merely awards the whole bundle of federal
subsidies to the redeveloper willing to pay the most for them and nullifies much
of the modern planning and attractive architecture that the subsidies are intended to
encourage. To some extent, the final choice of criteria reflects a three-way tug-of-
war between the URA, which is interested in minimizing the federal contribution
to "net project cost," the local FHA office, which is interested in avoiding a land
price so high that the economic feasibility of the project will be impaired, and the
LPA, which wants an adequate land price but also an attractive redevelopment likely
to arouse community enthusiasm for the LPA's program. It should be remembered
that the federal statute requires that the LPA obtain the fair re-use value of the land,
and not necessarily the highest price bid.!"

In any event, where permitted by state and local law, the method of disposition
most often selected has been negotiated disposition under open competitive con-
ditions65 Under this method, negotiations are concluded openly after first issuing

e'Sce Lanigan, The Problem of Selecting Sponsors and Disposing of Land in Title I Urban Re-
development Projects, 14 REcoRD oF N.Y.C.B.A. 528, 529, 531 (1959).

" "Net Project Cost" is generally the difference between all costs of a project to the LPA and the
proceeds from disposition of land. This Net Project Cost of an urban redevelopment project is shared
by the federal government and the LPA. See URAN RENEwAL MANuAL pt. 17.

e'Note, however, the emphasis on price in HHFA ADviSORY BuLL. 7-58, ADvERTISINo AND Mt-
CHANDISING URB.N RENEWAL PRojECTs, and the criticism of the URA's attitude on land disposition in
Editorial, The City as "End Product," Architectural Forum, May, z96o, p. 91. The statutory require-
ment is merely that urban renewal land be disposed of "at its fair value for uses in accordance with
the urban renewal plan." 63 Stat. 413 (1949), 42 U.S.C. 5 1450(c)(4) (1958).

e See Survey of Urban Renrwal Land Disposition, Real Estate Analyst, Dec. 24, 1959, P. 58, which
contains the following table:

TYPE OF SALE

Land Use Fixed Negotiations Competitive Bid Combination of
Price Bidding and Negotiation

Residential 2 19 11 4
Commercial o 33 5 2
Industrial 0 14 35 (30 in Chicago) I
Public 3 30 0 1
Semi-public 2 14 0 3

7 110 5! 11

If Chicago's record is taken out of the summary, there would be 104 sales by negotiation and ax
by competitive bidding. Since it is not possible to have competitive bidding on land sold for public
use, it may be better to subtract this figure, too, leaving 74 parcels sold by negotiation. Most of the
fixed price sales were based on FHA appraisals.
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a public invitation for proposals. The invitation for proposals normally establishes,
among other things, a cut-off date for the submission of written proposals and the
date for publicly announcing the name of each bidder and the amount of his offer.
Typical standards and criteria that various LPAs have stated will guide their review
and acceptance of a proposal are the following:

I. The degree to which the proposal meets the specifications of the redevelopment
plan.

2. The financial responsibility, qualifications, experience, and ability of the bidder
to finance and complete the redevelopment.

3. The architectural and planning skills and the ingenuity demonstrated in the
proposal; the reputation, experience, and demonstrated ability of the bidder's
architects.

4. The economic practicality of the project as proposed by the bidder and the
benefit to the community in terms of the sociological, aesthetic, and financial
aspects of the proposed project.

5. The price offered in the proposal for the purchase of the property by the bidder,
which price must equal or exceed the approved minimum price (which usually
is the fair re-use value)."

6. The time estimates submitted by the bidder for the execution and completion
of his proposed redevelopment project.

B. Typical Bid Documents

When the LPA has selected the disposal method for any parcel or group of
parcels, it will then prepare the final bidding and disposition documents. Under a
negotiated disposal, a typical set of documents includes the following:

i. Invitation for proposals, including instructions to bidders.
2. Disposition parcel map showing boundaries and dimensions of each area to be

offered separately and each area designated in the urban renewal plan for-a
different use. There usually is indicated on the map, in the invitation to bid
or separately, the zoning, the size of each area, usually in square footage, the
land use classification of each area, and the proposed or established minimum
price for each parcel, usually in square footage. It is becoming more cus-
tomary for the LPA to indicate the minimum acceptable price (fair re-use
value) at the time of its issuance of the invitation to bid. This is usually a
price which has been approved by the HHFA and meets the financial require-
ments of the Loan and Grant Contract between the HHFA and the LPA. 7

3. Bid form or proposal to purchase real property for redevelopment.
1The minimum acceptable price or fixed price established by an offering shall not be less than the

estimated fair value of the land for uses in accordance with the urban renewal plan, and any invitation
to bid shall provide that the LPA may reject any or all bids. URBAN RENEWAL MANUAL J 14-3-5.

"The Loan and Grant Contract, which provides for federal loan and grants money to the LPA,
presupposes a budget containing a resale price for the land by the LPA sufficient, together with other
sources of income and noncash grants-in-aid, to fulfill the LPA's obligation to contribute one-third of the
Net Project Cost. See URBAN RENEWAL MANUAL S 17-1-1.
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4. Contract for disposal of the land. This will be, or will be patterned after,
the Guide Form of Contract for Disposition of Land for Private Redevelop-
ment, which is made available to the LPA by the HHFA for the guidance of
the LPA and its counsel in preparing land disposition agreements. 8 The
LPA may, with HHFA approval, add, modify, or omit such of the pro-
visions of the Guide Form as it decides for a particular disposition. These
changes should be reflected in the form of contract included in its bid docu-
ments and eventually in the contract executed between the LPA and the
designated redeveloper.

5. Form of deed. This is a rather elaborate form of deed whereunder the
grantee (redeveloper) covenants to comply with the redevelopment plan
and the land disposition agreement. The deed may also contain rights of
forfeiture, re-entry, and reversion of title reserved by the LPA as grantor in
the event of breach of said covenants. If the land is to be leased, there will
be, in lieu of a deed, a form of lease containing provisions similar in char-
acter to those in the form of deed.

6. Redeveloper's statement of qualifications and financial responsibility.
a. Redeveloper's Statement for Public Disclosure, the first part of Form

H-6oo4.
b. Redeveloper's Statement of Qualifications and Financial Responsibility,

the second part of Form H-6oo4.
The Redeveloper's Statement for Public Disclosure is to be made public
by the LPA before it enters into an agreement or contract for, or "under-
standing" with respect to, each disposition of project land. The Re-
developer's Statement of Qualifications and Financial Responsibility is for
the internal and confidential use by the HHFA and the LPA. The pur-
pose of this statement is to enable the LPA to make a determination, con-
curred in by the HHFA, that the redeveloper possesses sufficient qualifica-
tions and financial resources to acquire and develop the land in accord-
ance with the urban renewal plan.

7. Redevelopment plan. This usually consists of a detailed text and maps de-
scribing the project area and the use, building and density controls applicable
thereto.

8. Declaration of restrictions. This document contains restrictions, covenants,
reservations, easements, liens, and charges required by .the LPA to provide
adequate safeguards that the redevelopment will be carried out pursuant
to the redevelopment plan. There may be included or incorporated by refer-
ence various documents containing provisions that, in the opinion of the
LPA, should be imposed so that the work of redevelopment will be carried
out pursuant to the redevelopment plan. The declaration of restrictions is

"See pt. IV of this article. See Brownfield, The Disposition Problem in Urban Renewal, in part I
of this symposium, 25 LAW & CONTEMP. PROB. 732 (z960).



VIEwPOINT OF PRIvATE REDEVELOPER 135

intended to be recorded or filed in the land records of the locality, with the
anticipation that it will be legally enforceable and that the recording thereof
will give constructive notice of its provisions.

9. Miscellaneous. In addition to the above-enumerated documents, the LPA
may provide special market analyses, engineering studies of soil conditions,
and re-use appraisals. These are meant to assist the prospective redeveloper
in arriving at the price that he will offer for the property and in reaching a
determination with respect to the kind of improvements that can best insure
economic feasibility. If such information is not included in the packet of
documents provided to prospective redevelopers, it can usually be obtained
upon request. LPAs have often been somewhat coy in furnishing informa-
tion regarding re-use appraisals. An LPA may be disappointed with the
price put upon its property by the appraisers it has retained and may harbor
the hope that some redeveloper will pay more. In any event, the redeveloper
should, to the extent proper, obtain all information that the LPA (or possibly
the local FHA office) has in its possession regarding re-use value of the
property.

C. Revision of Bid Documents

Some LPAs will make unofficial preliminary drafts of the bid documents available
and solicit comments thereon from prospective bidders. Other LPAs will not release
preliminary drafts but, in a more formal procedure, willprovide for the amendment
of officially issued documents in response to corrections and suggestions received.
In either event, the redeveloper, with his architect and attorney, should go over the
bid documents with great care and decide what changes to suggest to the LPA. 9

It has frequently happened that the land use controls contained in the redevelop-
ment plan, in the declaration of restrictions, or elsewhere, are impractical. 0 For
example, a declaration of restrictions may provide for an architectural control com-
mittee so organized and constituted as to place an intolerable burden upon a re-
developer. Provision may be made for approval by such a committee of construction
plans and specifications prior to the erection or placement of any building, without
the establishment of any objective standards to guide the committee. The re-
developer under such circumstances may very well find himself the victim of the
whim and caprice of a group of architects lacking objective criteria and with one or
more of them unenamoured of the urban renewal program and in disagreement
with the economic and social objectives of the LPA.

Counsel should make sure that the architect carefully checks all the documents.
The architect might assume that to build in conformity with the redevelopment
plan, all he need do is to follow the local building code that has been adopted by the

"'See Randolph v. Wilmington Housing Authority, 139 A.2d 476 (Del. Sup. Ct. 1958), holding
that it is not an unconstitutional delegation of the city council's duty for the redevelopment act to
provide that the redevelopment plan may be modified by the LPA with consent of redeveloper.

"Rent control provisions may also be inserted. See discussion infra, pp. 146-47.
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locality; but if he carefully studies all the bid documents, he may, for example,
discover that in the redevelopment plan or the declaration of restrictions, there are
limitations on distances between buildings, set-backs, minimum floor areas, popula-
tion densities, and land coverage that are more strict or in some other way different
from the zoning ordinance and building code of the locality.71

Suggestions for changes are best made while the planning of the LPA is still
in the formative stage. This, of course, requires taking an interest in a redevelopment
project as early as possible-frequently even several years before the property is
offered for sale. It requires the investigation of many projects during their planning
periods. A redeveloper can learn of the existence of projects in which he may have
an interest by watching the local papers or by obtaining from the HHFA its periodic
reports on the status of all current projects."

D. Good Faith Deposits

In addition to the good faith deposit that the HHFA requires at the time of the
execution of a land disposition agreement,"3 the LPA may request a deposit at the
time of submission of a bid. If this is required in an amount from five to ten per
cent of the amount bid for the land, to conform with the amount the successful
bidder will eventually be asked to put up as a good faith deposit, it will be a sub-
stantial burden to the redeveloper. The redeveloper may well decide not to bid when
required to immobilize capital equal to five per cent or more of his offer on the land
for six months or more."4  The redeveloper may have to invest so much in his
proposal in the form of expenditures for architectural plans, sketches, and models,
market surveys, and promotion, that he will not want to put up any considerable sum
in advance of execution of the land disposition agreement. The redeveloper's at-
torney should, therefore, try to get the LPA to reduce to an absolute minimum or
eliminate the bid deposit, with the requirement that at time of execution of the land
disposition agreement, a balance will be deposited to bring the deposit up to five

' A case in point is the provision that was contained in a Declaration of Restrictions for a project
on a steep hbill that required that the garage or carport should be so located on a lot that there existed
a distance of twenty feet improved as a driveway between the face of the garage or carport and any
sidewalk--or if no sidewalk, then street curb. In this particular project area, there were single-family
building lots falling off from the planned roadway at grades of forty per cent and greater, and the
restriction could be complied with only if wholly uneconomic amounts were spent for grading. Appro-
priate changes were made by the LPA when this problem was called to its attention.

"'These reports are available in the Urban Renewal Project Directory, which is issued periodically
by the HHFA. This directory describes all local project areas with respect to which there is outstanding,
as of the current date, the Agency's approval for .the execuion of plans for an urban renewal or
demonstration project to be undertaken by a local community with federal financial assistance, as
authorized under Title I of the Housing Act of 1949, as amended, 63 Stat. 414, as amended, 7o Stat.
55o3 (x956), 42 U.S.C. 5 1451 (1958).

"'See infra p. 144.
11 URBAN RENEWAL MANuAL 5 r4-3-5 states that the closing date for the receipt of bids shall not pre-

cede the date on which the LPA will be able to deliver title and possession by so long a time as to dis.
courage wide participation in the bidding. Also, the time between these dates is not to increase significant-
ly the burdens or risks of the redeveloper. Generally, six.months to one year would be considered to be a
reasonable maximum.
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per cent of land cost. Even this may be too soon. Since, in any event, the URA
will require a good faith deposit in connection with the land disposition agreement,
the progress of the LPA in land acquisition and clearance should be carefully
observed to determine how long it may be after execution of a land disposition
agreement before the LPA will be in a position to begin conveyance of land. If
it appears that a considerable length of time will transpire, the attorney shduld seek
to have included in the invitation to bid a provision that the LPA will not require
that the good faith deposit be put up prior to a certain time (say, sixty days) from
the estimated date on which the LPA will be able to convey the land to the re.
developer.

Because of the uncertainty as to the length of time between the making of the
deposit and the conveyance of land, whether it be at time of bid or at time of execu-
tion of a land disposition agreement, the redeveloper will prefer to supply a surety
bond instead of cash or government bonds in order to prevent "freezing" of his
working capital. Even if the surety company requires collateral in the form of
negotiable securities, this probably will be simpler, more economical, and more
flexible than putting up cash or bonds with the LPA.

E. Land Preparation

The redeveloper, in deciding what price to bid for the land, must carefully de-
termine the extent of the LPA's participation in land preparation and the type of
cooperation agreements the LPA may have with the city- and the utilities serving
the project area. The redeveloper's attorney should carefully check such cooperation
agreements, and if the agreements have not been executed, he may be able to recom-
mend provisions that would be of benefit not only to all prospective redevelopers,
but to the LPA and the project itself. Ordinarily the city or utility companies
will bring electricity, water and gas, storm drains, and sewer lines up to the project
boundaries. The extent to which such services will be carried into the project
area at the cost of the city or utility companies varies considerably. It is extremely
important for the redeveloper that he distinguishes between on-site and off-site
.utility work for which he will have to pay in whole or in part. The FHA will not
give credit for off-site work in its mortgage calculations, since the property will not
be subject to the mortgage, so the redeveloper will be especially concerned about
off-site utility costs. 15

A standard land disposition agreement will provide for the installation and reloca-
tion (by the LPA itself or by appropriate public bodies or public utility companies)

"See 24 C.F.R. § 263 .7(b) (1959). See also 5 "2o(d)3(B)(ii) of the National Housing Act, which
states that the mortgage may include ".. . the land, the proposed physical improvements, utilities within
the boundaries of the property or project . ... " 72 Stat. 73, 12 U.S.C. S 17 s5 k(d)3(B)(ii) (1958).
One redeveloper, for instance, constructed a wall around a number of house lots. The FHA attributed
the value of the improvement equally to each house, ". . . so, they would only allow it on the outside
houses of the development, and we ended up with some $2,000 per house more valuation than we
could use on the outside houses, and nothing on the inside ones." Builders Tell How Bureaucracy
Tangles Renewal, House and Home, May x96o, pp. 70, 71.
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of such sewers, drains, water and gas distribution lines, and electric, telephone, and
telegraph installations (exclusive, in each case, of house or building service lines), as
are to be installed or relocated pursuant to the redevelopment plan.76 In a normal
situation, street paving, installation of gutters, curbs, street lighting, sidewalks, and
public rights of way will also be provided by the LPA. The redeveloper should be
extremely cautious, however, whenever his design and construction plans call for
so-called superblocks. The normal rule requiring the redeveloper to bear the cost of
utility lines placed in his private property will result in. allocating to the redeveloper
a higher than normal share of the total 'cost of such utilities, since the superblock
replaces many dedicated highways with private drives and walks. The distorted
cost sharing is more than a matter of allocating lineal feet. Very expensive utility
trunk lines, always located in public areas under the traditional grid street layouts,
may be placed on the redevelopers private property in a superblock and charged to
him.

In the usual situation, preparation of land for redevelopment by the LPA will
include the demolition and removal to grade of all existing building structures and
other improvements on the property, including the sufficient breaking up of all base-
ment floors to permit proper drainage and the removal of any debris resulting from
such demolition. The land preparation will include removal of all curbs, gutters,
sidewalks, utility lines, installations, facilities, and related equipment that are to be
eliminated or removed pursuant to the redevelopment plan. In addition, it is
customary for the LPA to provide such filling and grading and leveling of the land
(but not including top soil or landscaping) as shall be necessary to make it ready
for the construction of improvements to be made thereon by the redeveloper.??

The redeveloper should be careful to ascertain in what condition the LPA will
leave the actual building site. Normally, the LPA will not agree to obligate itself
to do any building site preparation work. However, most LPAs will agree to
remove all excess earth materials that may have been moved onto any building site,
so that no site will be rendered inaccessible or unbuildable. In figuring redevelop-
ment costs, it is important to make sure whether the-LPA will provide buildable
sites and whether, to conform to FHA valuation practices, the cost of unusual
foundation work will be compensated for by a reduction in the price for the land
if there are excessive grades or unusual soil conditions.

Subsoil conditions occasionally are a major problem. Some slums are located on
good land where older dwellings of the well-to-do were abandoned. Frequently,

" There may be a question with respect to telephone and electric service as to whether the lines in

the new development wilt be required (by the LPA or by the redeveloper's architect) to be run under-
ground rather than on poles. Usually the utility company will not pay for underground wires, or, if it
pays anything at all, only that part of the cost of underground service that it would have had to pay
for overhead lines.

" Even if the LPA fully performs its obligations as to land preparation, the redeveloper will be misled
if he figures usual "ditching cost." Working with the rubble and foundations which underlie a cleared
area is more expensive than working with earth. See Builders Tell How Bur-eaucracy Tangles Renewal,
House and Home, May 196o, pp. 70, 71.
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however, unfavorable locations near swamps, over peat bogs, and the like became
sites of shanty towns and squatter colonies that were later surrounded by the city
and are now being torn down. Modern construction methods make these areas
buildable today, but at an extra cost for foundations. Rather than have each bidder
try to calculate the cost of subsoil conditions for himself or hope to trap an unwary
bidder who assumes that the existence of previous construction (albeit shanties),:evi-
dences good subsoil conditions, the LPA should have borings made and engineering
conclusions arrived at by a reputable soil specialist and should make all this data
available to all bidders.78

II

SUBMISSION OF THE BID

A. Bidding Entity
The entity to submit the bid should be selected with care., since there will not

only be legal and tax, but also public relations considerations. For example, even
using a name with local connotations for the bidding corporation helps reduce undue
municipal xenophobia.

All the detailed technical requirements of the LPA for the bid should be meticu-
lously followed; if there is competition, the rival bidders will search out any technical
defect about which to complain. If the bidder is a foreign corporation, it may be
required to qualify to do business in the state before submitting its bid (either as an
LPA requirement or as a matter of state law). A good many legal problems are
simplified if the redeveloper organizes a separate domestic corporation to make each
bid. In addition, if a "section 1244 plan" is adopted by the bidding corporation so
that its stock will be treated as "small business" stock, the investment in making an
unsuccessful bid can be treated as an ordinary loss instead of a capital loss.19

Whether disposal is by negotiation under open competitive conditions or purely
by negotiation, the selection of a redeveloper will be made on the basis of sundry
factors other than the price offered for the land. This means that the selection of the
redeveloper will be, in large part, a subjective determination, and, as in the case of
a personal injury suit tried to a jury, no one can predict what the result will be.
Therefore, if the redeveloper is not a local resident, for some of the same reasons

78 URAN RENEWAL MANUAL 5 14-2-2 authorizes expenditures for engineering investigation of subsoil

conditions. The FHA may not recognize the full amount of special foundation costs in calculating the
allowable mortgage, and such costs (like off-site utility costs), therefore, are of special concern to the
redevcloper.

' See Groh, What to do About Stock of the Small Businer; Corporation, 37 TAXES 225 (1959). A
"Small Business Corporation" under Isr. REv. ConE oP 1954, § 1244 is to be distinguished from a
"Small Business Corporation" under id. S 1371, which can elect to be taxed as a partnership, and also
from a "Small Business Investment Company" organized under the Small Business Investment Act of
1958, 72 Stat. 689, 15 U.S.C. § 661-96 (1958), to provide equity capital to small business. One small
business investment company has already been organized to provide the technical assistance and capital
requirements to corporations formed to undertake redevelopment projects. See proposal of Western
Urban Redevelopment Investment Corporation for the San Lorenzo Park project in Santa Cruz, California.
See also infra notes 176-78.
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that a party to an action retains local counsel, serious consideration should be given

to joint venturing with a local contractor, developer, or investor. Conversely, if the

redeveloper is a local resident, he may seek as a partner one of the redevelopers with
a national reputation. In short, the redeveloper should employ every legitimate
means to improve his public posture and his image in the eyes of those who are to
make the selection. In addition, the redeveloper's staff should take into consideration
the preferences of the members of the LPA, its staff, and its consultants in formu-
lating the proposal. The redeveloper's architect may consider the request that he
adapt his designs to LPA eccentricities as an insult to his personal integrity and
original thinking, but, nevertheless, as in any competitive activity, there is no- substi-
tute for victory.

B. Approval of Proposal-Public Hearing

Under HHFA rules, the selection of a redeveloper by the LPA must be ap-
proved either (a) by the city council, or (b) by the LPA, without city council
approval, but after an advertised public hearing has been held on the proposal to
enter into a land disposition agreement with the particular redeveloper.80 In some
cities, both requirements may be imposed. HHFA concurrence will not be required
if a minimum disposal price was concurred in by the HHFA prior to the public
offering under one of the competitive methods.81

Many LPAs, however, will be bound by state and local provisions more re-
strictive than the federal requirements; and a public hearing and/or approval by the
city council of any disposition of land may be necessary. The language of the state
and local laws is often somewhat vague as to their requirements for a public hearing
and/or approval by the city council; and so counsel for the redeveloper must rely
on the LPA counsel, who will generally follow agency custom and the path of
cautionY

2

IV

UNSUCCESSFUL AND SUCCESSFUL BIDDmR

A. Unsuccessful Bidder

If the client is not elected as sponsor, a careful review should be made of the
basis of the award. Because sponsor selection is governed by both federal and local
law, with many formal bid documents and informal procedures, a disgruntled un-

successful bidder can often find some minor procedural issue. In addition, there are
often untested constitutional questions. A shotgun attack made on the legality of

,* URwx RrxEwAL MANUAL § 14-4-1, at 5-

"URBaN RENEWAL MANUAL 5 14-3-5. Under disposition methods providing open competitive con-
ditions, including negotiated disposal, the LPA may accept (a) a bid of the governing body of the LPA,
or (b) if the LPA is the municipality, a bid of the municipality if the governing body of the locality
adopts a resolution authorizing the acceptance of the bid or proposal. URBAN RENEWAL MANUAL,

1 54-3-3.8
'See 'upra note 55; Note, Urban Ren irva: Problems of Eliminating and Preventing Urban

Datenoration, 7.2 HAiV. L. REv. 504, 513 rt seq. (1959). Hearings, even though not required, may

be useful in attaining public acceptance. Goldston & Scheuer, supra note 30.
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everything from the enabling legislation to the letter of award will, if made without
real grounds, be poor public relations for the local redeveloper, whose fellow citizens
will blame him for all project delay,s3 and even worse public relations for the
national redeveloper, who will be regarded as a troublemaker in other cities. As a

practical matter, courts are not likely to review the propriety of an award where
the LPA carefully reserves the right to make the award on any of a number of
financial, design, bid price, and other grounds; 84 but where sponsorship seems to
have been awarded on dubious grounds, an attack may be justified and successful.
In one instance, the award by an LPA has even been attacked in a suit brought by
the Board of Selectmen (city council) s  -

B. Successful Bidder

If his client is selected as sponsor, counsel must promptly work out with the LPA,
subject to federal agency approval, a land disposition agreement. An outline or
model form of the agreement often will have been included with the bid docu-
ments, 0 and usually it will have been tailored from the Model Contract for Disposi-
tion of Land for Private Redevelopment, which was developed by an HHFA task

force (chairmanned by Herman I. Orentlicher, Professor of Law, George Washing-
ton University) for guidance of both federal agencies and LPAs. 7 This document
is, in .general, a reasonably satisfactory model. It need not be followed in detail;
the LPA may add, modify, or omit substantive provisions to adapt it to a particular
disposal8

One recurrent problem with land disposition agreements is that LPAs and the
draftsmen of the Model Contract, in their anxiety to be sure that covenants will run
with the land, try to make them enforceable by neighboring land owners, the LPA,

Us The threat of such a suit will concern the agency because it may seriously delay the project by

impairing the land title available to the successful sponsor. Asch v. Housing and Redevelopment Authority

of City of St. Paul, Minn., 97 N.W.2d 656 (Minn. x959). was filed to block a commercial redevelopment,
but it also delayed a contiguous residential development for more than three years.

" The possible grounds of award are almost unlimited when planning and design factors are con-
sidered. See St. Louis Ready to Approve Project Beside Saarinen's Arch; His Views Unrecorded, Archi-
tectural Forum, June 196o, p. !, for an instance where detraction from the aesthetic effect of a proposed
new national monument is an important factor and the National Park Service has been concerned with
the award.

"See Town of Brookline v. Hickey, Equity No. 69o66, Norfolk County (Mass.) Super. Ct (1959).
See also Brookline's Lost Opportunity, Architectural Forum, June 1959, p. 9; Tempest Brews Over Re-
newal Bidding Results in Brookline, 16 J. HousiNG 207 (1959).

of In any event, the LPA will have submitted a draft of the proposed land disposition agreement to the
regional HHFA office prior to soliciting bids. See URBAN RENEWAL MANUAL 5 14-2-3, at 1.

"The Model Contract (officially known as "URA, Guide Form of Contract for Disposition of Land
for Private Redevelopment, Sept. 1957") is reprinted with a few critical comments in HAAR, op. Cit.

supra note 8, at 559 et seq. It is also reproduced in 6 Am. Jua. LEGAL FoaMs S 768, at 75 (Cum. Supp.
x959). Both HHFA and FHA have approved the model form as conforming to the requirements of
title I. See also Brownfield, The Disposition Problem in Urban Renewal, in part I of this symposium,
25 LAw & CoNTr-MP. PRoB. 732 (196o).

"Deviations from the Model Contract must be cleared by the LPA with the HHFA and, if residential
redevelopment is involved, with the FHA. URBaN R.. EWAL MANUAL S 14-2-3. at 3.
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and even "the community."" The intended effect is to make all restrictions--c.g.,
the redevelopment plan, building codes, and zoning ordinances-into covenants that
run with the land. The best approach for the redeveloper's counsel is to try to keep
the topics covered by such covenants within reasonable limits 0 and to make sure that
someone has final authority to agree upon changes in the land disposition agreement,
perhaps by a provision that the LPA can act for and bind all parties entitled to

enforce the covenantsP1 This is particularly important because many LPAs find
great satisfaction in immediate recordation of any and all documents that the
filing official will accept, and this "overrecordation" of redevelopment plans, city
council resolutions, disposition agreements, and lengthy deeds repeating provisions
of the earlier documents results in land titles that sometimes defy simple state-

ment. 2  There really is no reason in most states why anything more should be
recorded than a generalized declaration of restrictions and a deed with appropriate
covenants.P

If the city's Workable Program is not sufficient to keep the redeveloped area
from deteriorating again, the answer would seem to be improvement of the codes
in the Workable Program rather than detailed continuing supervision of the re-
developed area by the LPA. In this connection, the land disposition agreement
should expressly require the LPA to take, or have taken, whatever action is needed
to conform zoning ordinances, building codes, and other municipal restrictions to
the redeveloper's construction plans as approved by the LPA. The relationship of
such municipal controls to the redevelopment plan usually is not clearY5

Occasionally, an LPA will insist on unreasonable covenants, despite the HHFA
policy that "the disposal agreement must be drafted to safeguard the interests of the
project without burdening a redeveloper with unnecessary risk or obligations that
might impair the marketability or value of the land or the ability of a redeveloper
to obtain financing.""8 Such unreasonable covenants may well be invalid as restraints

on alienation or on marketability. Nevertheless, once recorded, they are troublesome
until judicially extinguished because of the fine distinction drawn by many courts

89 See Ascher, Private Covenants in Urban Redevelopment, in COLEMAN WOODBURY (EM.), URtAN

REDEVELOPMENT: PROBLEMS AND PRACTICES 221 (1953). The possibly vulnerable position of a redevelop-
ment agency as assignor of a right of re-entry has been noted in HAaR, op. Ar. supra note 8, at 593
11.2.

-In one city, a planner with an abhorrence of "flashing neon signs" has insisted that a provision
against them go in as a perpetual deed covenant.

"' See HA, op. cit. supra note 8, at 564 nn. 21-22.

"In one city, the recordation of a series of conflicting master plans and redevelopment plans has
resulted in hopelessly confused land restrictions that will probably require entirely new plans recorded as
amendments to the original plans. See H A, op. cit. Jupra note 8, at 560 n. io.

"See URBAN RENEWAL MANUAL S 14-2-3, at x-2, which requires sufficient recordation to'give con-
structive notice. See HAAR op. cit. supra note 8, at 56o n.zo.

" See URBAN RENEWAL MANUAL 5 2-r. See also Rhyne, The Workable Program-A Challenge for
Community Improvement in part I of this symposium, 25 LAW &'CoNrTaa. PROD. 685 (196o).

"See Goldston & Scheuer, supra note 30, at 262 et seq.; HAAR, op. cit. supra note 8, at 233-34 n.a.
"See URBAN RENEWAL MAwaL S 14-2-3, at 3.
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between invalidity and unenforceability,9 7 and because of the murky substantive
rules on the validity of restraints and on changed circumstances as a grounds for
extinguishment. 8

Another drafting difficulty is the "antispeculation" provisions contained in most
land disposition agreements and suggested by the Model Contract. In the con-
struction of a large project, the land will usually be parcelized and title to each
parcel will be taken by an entity affiliated with the redeveloper (a subsidiary, for
example), but seldom will it be taken by the redeveloper in his own name. Appro-
priate provisions should be worked into the land disposition agreement to permit
this. (A related difficulty is that the language of some antispeculation provisions
may not permit sale at a profit by the redeveloper to a management-type cooperative
corporation, independent from the redeveloper, under a contract made prior to
completion of construction, as must be done under section 213 of the National
Housing Act.)0 9 Land intended for commercial and industrial redevelopment
should not be subject to the same antispeculation provisions as land intended for
residential projects. Commercial and industrial tenants often insist on direct'owner-
ship, sale and leaseback, or other financing arrangements inconsistent with title
retention in the redeveloper through completion of construction. Such devices as a
lease from the redeveloper with an option for the occupant to -buy at completion
have been used to meet the needs of commercial and industrial occupants, but the
problem would be better handled by adequate flexibility in the land disposition
agreement.

Antispeculation provisions also usually restrict the transfer of stock without
the prior approval of the LPA. In order to facilitate estate planning by the re-
developer as well as arrangements between him and outside investors who may want
equity as well as debt in the project, it is advisable to provide in the land disposition
agreement for transfer of stock wiihout LPA approval, so long as the redeveloper
retains control of the corporation.

The LPA is required by statute to obligate the redeveloper".. to begin within
a reasonable time any improvements on such property required by the urban renewal
plan,"'100 and HHFA policy is to state times in the land disposition agreement that
are short enough to avoid procrastination and holding the land for speculation, but
not so short as to be impractical.' Bringing these generalities down to specifics is

' See Strong v. Shatto, 45 Cal. App. 29, 36-37, 187 Pac. '59, 162-63 (199), overnded by Hess v.
County Club Park, 213 Cal. 613, 2 P.2d 782 (193'); see also Marra v. Aetna Construction Company,
15 Cal.2d 375, 1o P.2d 490 (1940); cf. Shelley v. Kraemer, 334 U.S. 1 (1948).

" See Dumpor's. Case, 4 Coke 119b, 76 Eng. Rep. i r o (K.B. 1578); I JoN WmLiAm SMrrH, A
SELECTIoN oF LEADING CA ES ON VARIOUs BRANCHES OF THE LAW 32 (xith ed. by T. W. Chitty, J. H:
Williams & Herbert Chitty, 19o3); and CHARLES E. CLAIM, REAL COVENANTS AND OTHER INTERESrI

WHICH "RuN wrH LAND"
' (2d ed. 1947). Ascher queries whether a constitutionally unenforceable racial

restriction in a deed makes title unmarketable. See Ascher, supra note 89, at 227-28 n. 8. See also

HAAR, op. di. supra note 8, at 635 n. 4.
" National Housing Act, S 213, 71 Stat. 297, 12 U.S.C. 1 5xse (1958).
200 National Housing Art of 1949, S io5(b)(ii), 63 Stat. 413, 42 U.S.C. 5 45.5 (1958). See HAz,

op. di. supra note 8, at 563 n. x8.
1o' URBAN RENEwAL MANUAL S 14-2-3, at 3-
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usually one of the more difficult parts of negotiations with the LPA. The LPA,
faced by public pressures to see the job done, is likely to think in terms of how
rapidly is physical construction possible;-while the redeveloper thinks of phasing
the physical construction to the likely rate of market absorption of new housing units,
to the most economical rate of physical construction, to the most effective turnover
of his funds, and so on. A frequently used realistic compromise for residential
areas is to require fairly prompt application by the redeveloper for FHA mortgage
insurance guarantees, but to permit construction to be timed by the local FHA in its
phasing of the issuance of its commitments.

Current URA policy permits the redeveloper's performance to be secured by a
corporate surety performance bond in an amount equal to five to ten per cent of the
estimated fair value of the land, instead of by a cash deposit. 1°2 The redeveloper will
want to use a bond,103 and counsel should check during the drafting stage to make
sure that the conditions of release will be satisfactory to the bonding company,",
since the LPAs sometimes fail to appreciate the necessity of precisely stating the
surety's obligations and attempt to insert provisions that corporate sureties will not
bond. In many instances, LPAs overreach in specifying the consequences to the
redeveloper of default, not realizing that such overreaching may create an un-
enforceable penalty instead of an enforceable liquidation of damages. It is not gen-
erally appreciated that a forfeiture provision may be held to be a penalty even if
exacted by a government body, 0 5 agreed to willingly by the private party,'" sup-
ported by cash deposit or surety bond,07 and appropriate for many, but not all, events
of default.! In several instances, agencies have refused to scale down the default
forfeiture in proportion to the land purchased, even though a forfeiture directly
proportioned to nonperformance is the surest way to establish the validity of the
forfeiture as a liquidation of damages.309

In general, the performance bond provisions should excuse-and current URA
policy is to approve the excuse of-the redeveloper if, despite diligent efforts, he is
unable to obtain FHA mortgage insurance guaranties (and, sometimes, FNMA mort-
gage purchase commitments), 0 It is almost impossible to proceed with most

102 Ibid.
See pt. Hf(D), srupra.

"'
4
The corporate surcty must be listed in Circular 570 of the Treasury Department.

o"'Priebe Sons v. United States, 332 U.S. 407 (947).
108 Ibid.
1 *1 RESTATFMmNT, CONTRACTS 5 340 (1932); Fidelity & Deposit Co. v. Walker, 75 F.2d 15 (5 th Cir.

'935).
100 REvrATFEmNT, CoNTRAcrs 5 339, comment (i) c (1932). See generally 5 Airmm L. CoRBIN ON

CoNTRAcrs ch. 58 (195i); I S&muEs- Wzarirov,, A TREATiSE oN TimE LAW op Co.wracTS ch. 28 (1936);
RESTATIMENT, CONTRACTs S 339 (1932).

"~tSee Dunbar, Liquidated Damage Clause-When to Use and How to Draft, 20 Oino ST. L.J. 221

(31959).
1 10 See URBAN RENEWAL MANUAL 5 14-2-3, at 4, which states: "A disposal agreement may permit the

redeveloper to terminate the agreement and recover his good-faith deposit if, after preparing satisfactory
plans and making a diligent effort to obtain financing, he is not able to secure financing for the redevelop-
ment on a basis that generally would be regarded as satisfactory by builders and real estate developers.
For a residential redevelopment, satisfactory financing may be defined to mean an FHA commitment in the
full amount permitted by law under Section 220 of the National Housing Act."
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projects in the absence of such federal aid, and the LPA relieves the local FHA and
the FNMA of public pressures to cooperate if it makes their noncooperation irrel-
evant to the redeveloper's duty to proceed. In several cities, redevelopers who agreed
to unconditional performance bonds have, nevertheless, been excused when federal
aid was not available on the original terms. The principal difficulty with unrealistic
performance requirements is that the least experienced bidders are most likely to fail
to appreciate the problems and, in a Gresham's law of bidder competition, force all
the bidders to offer an unsound provision.111

A matter of great importance in the contract is the clear specification of re-
developer versus LPA responsibility for demolition and site preparation- If the
LPA is an agency independent of the municipality, it often will have entered a
cooperation agreement with the city, spelling out responsibility for the cost of
driveway curb cuts, land compaction, etc. Cooperation agreements may also exist
with both publicly and privately owned utilities.'" One tricky item is the responsi-
bility for tree lawns. - The FHA will regard tree lawn expenditures (including
underground sprinklers) as "off-site" and, therefore, nonmortgageable; thus, the
redeveloper is greatly interested in getting the city to prepare the tree lawns.114 All
these site preparation provisions should be carefully reviewed with the redeveloper's
architects, and counsel should make sure that the construction contracts leave- no
gap between where the city stops site preparation and the contractor starts con-
struction1 15 If several redevelopers are working in the same area, the various land
disposition agreements should permit the city to coordinate grades, ditches, side-
walks, and the like, so that in neither design nor-expenditure will there be lack of co-
ordination and waste116 Counsel for the redevelopers might well initiate, to the
extent feasible between competitors, an exchange of information as to common title
problems, legal descriptions of contiguous properties, etc. In some instances, joint
action by several redevelopers may be required to obtain appropriate zoning for any
one of them.117

An important title problem is to provide for recordable certificates from the LPA
211 Cf. Farber, Development by Shoppers, Architectural Forum, Feb. ig6o, p. 172: . . responsible and

successful developer-investors . .. avoid redevelopment work because they have bad experiences where
they did considerable preparatory work, only to find themselves bidding against impetuous amatcurs.
Amateurs can outbid the professionals."

112 In examining the site-preparation provisions, the redeveloper's architect should check the FHA
requirements as to fills and grading in FHA's Minimum Property Standards Manual. A particular
problem is the depth below the subgrade of paved areas and below finish grade of lawn areas to which
the tops of existing foundations must be demolished.

" See II(E), supra.
... See note 75 supra.
" Subsoil conditions are an important consideration. LPAs cannot build extra foundations, but some

diqposition contracts provide for a price adjustment if borings disclose abnormally poor subsoil conditions.
See note 78 supra.

"'SIn one city, one redevelopers grading poured the rain water into the contiguous parking lot of
another redeveloper, and paths of the two projects completely failed to meet along the common boundary
of the projects. It is difficult for two bidders to adjust from the competition for the award promptly
enough to coordinate planning unless the LPA takes an active role.

"' See Goldston & Scheur, supra note 3o, at 256.
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evidencing with finality compliance by the redeveloper with all conditions that might
result in reverter or tide default11 Each parcel owned by a separate entity should
stand on its own feet for default and completion purposes, since it will be almost
impossible to sell or refinance individual parcels interlinked by default provisions
.with other parcels. In any event, the FHA will almost always insist on this where
its mortgage guarantees are involved. The various progress reports to the LPA
should be terminated upon issuance of the completion certificates, as should most
of the LPA's visitatorial rights. There is a tendency of some LPAs to seek a right
of permanent overseeing that violates the theory that, after completion, the project
should be treated like any-other privately owned real estate. A related problem
is that some LPAs try to make the project subject to all future amendments of the
redevelopment plan, whether or not agreed to by the owne.l1

In a few instances, LPAs may try to shift responsibility for policing the land to the
redeveloper prior to conveyance, even though this creates problems for the re-
developer with which the LPA is far better equipped to cope. Also, the redeveloper
should not be required to pay for and take tide to the land until he is ready to use
it. Since the LPA is more interested in construction than in penalties, it should
hesitate to convey the land until it is sure the redeveloper is fully ready to proceed.
In the event of default, no reverter clause will immediately give as good tide (and
thereby ability .to select promptly a new redeveloper) as the LPA will have if it
retains the title.

The contract should give the redeveloper freedom in selecting entities (corpora-
tions, partnerships, trusts, or individuals) to redevelop particular parcels so long
as the redeveloper remains liable for full performance. The complex financial and
.tax considerations involved in obtaining equity funds for real estate development 20

should be recognized by giving the redeveloper full freedom to make equity invest-
ment in the project as attractive as possible. Since the URA will permit leasing as
a method of disposition, the contract also should contain provisions permitting
this. 21  Sometimes leasing, even with an option to purchase, creates financing
difficulties, and counsel should be sure the leasing provisions meet FHA require-
ments for leasehold mortgage guarantees2

Occasionally, LPAs try to insert rent limitation clauses and other inappropriate,
short-lived, provisions in the land disposition agreement. The FHA rules on rent

.. Provision is made ,or this in the Model Contract. See para. 4.
19 See HAAR, op. oit. supra note 8. See also § 5(A), p. 17, of Santa Cruz proposed form of Land

Disposition Agreement, San Lorenzo Park Development Project, Santa Cruz, California.
a1 * See Berger, Real Estate Syndication: Property, Promotion, and the Need for Protection, 69 YALE

L. J. 725 (1960).
"See Comment, Long Term Leasing in Urban Renewal: An Alternative Method ol Munidpal Land

Disposition, 68 YALE L. J. 1424 (1959. See also Brownfield and Rosen, Leasing in the Disposition of
Urban Renewal Land, supra p. 37; in some instances, state law may prevent or limit the use of leasing
in disposition.1

22 Id. at 1432, 1450, 1452. One recurrent problem has been how the early call premium of LPA
bonds (issued to finance the leasehold) is to be paid if the mortgagor-lessee (or mortgagee after
default) exercises an option to purchase the land.



VIEWPOINT OF PRIVATE REDEVELOPER

will be sufficient control so long as there is an FHA-guaranteed mortgage outstand-
ing. The FHA rent ceilings are flexible, since they are based upon actual construc-
tion and operating costs. Fixed dollar rentals, such as are occasionally inserted in
redevelopment plans or are proposed for land disposition agreements, are too rigid.
Since the agreement will be recorded and difficult to amend, all irrelevant and im-
material items should be resisted.

When the LPA and redeveloper have finally agreed on the form of land dis-
position contract, it will be submitted by the LPA for review and approval by the
URA, which, in turn, will arrange for FHA review and approvalV2s The re-
developer should make certain that the form of land disposition agreement has been
reviewed by the attorneys of the FHA and the FNMA offices having jurisdiction
over the project and that they are satisfied with it. This is important because once
recorded it will appear in the title that these attorneys will review, and they may raise
more detailed questions on title that were not considered by the HHFA, whose
review will have concentrated on whether the document conforms to HHFA land
disposal policies and protects the federal financial interest in the project.124

V

PREPARING FOR COMMENCEMENT OF CONSTRUCTION

Following the award and prior to commencing construction, the redeveloper
must reanalyze his earlier determination of the economic feasibility of the project by
obtaining final construction and operating costs figures from an advisory triumvirate
consisting of his accountant, his architect, and, if he himself is not a builder, from
his general contractor. The accountant, who is normally in the full-time employ of
the redeveloper, must schedule (on FHA forms, if FHA financing is to be used) the
accumulating cost data that the architect and general contractor produce as plans
and specifications are finalized and subtrade bids are firmed up. During this period,
the lawyer will supply information on real estate taxes pertaining to the project, will
determine the applicable sale and use taxes on the construction, and will work out
the final form of the contractual relationships between the redeveloper and the
architect and general contractor that may to advantage have already been covered in
general terms. Even if the redeveloper is a builder, the lawyer will have to work out,
for FHA purposes, the relationship between the redeveloper qua redeveloper and the
redeveloper qua general contractor.

A. The Architect

The redeveloper, prior to the award, normally has employed or used an architect.
In fact, in urban renewal projects, unlike many other construction projects, he has

""'See URBAN RENEwAL MANUAL S 14-2-3, at 2. This review will not be limited to form, but may

question the reasonableness of any concessions the LPA may have traded out with the redeveloper and
will pick up such small points as agreement by the LPA to pay for the federal tax stamps on the
deed consistent with municipal policy rather than putting this small ($r.ao of tax per $xooo.oo of
purchase price) cost on the redeveloper as required by the URBAN RE.NEWAL MANUAL S 14-2-3, at 4-

.' See URBAN RENEwAL MANUAL 5 14-2-3, at 3.
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probably employed several architects. He will have required a local architect for
some of the same reasons he required a local lawyer-not only his knowledge of,
the locality's building and fire codes, but also his knowledge and acquaintance with
local officials. It is in the administration of building and fire codes and other local
regulations covering construction that law in action differs from law in theory. In
addition, the redeveloper may have hired an architectural firm experienced in city-
planning, because in a huge project, considerations of such planning.are more im-
portant than simple site-planning. Finally, because of the low percentage of ground
coverage permitted by most redevelopment plans (frequently twenty-five per cent
coverage or less), the significance of a landscape architect becomes much more im-
portant. Exedra, gates, lawn furniture, playgrounds, and other forms of so-called
"street furniture" must be designed to break up the monotony and make use of the
large, open areas.1 25  It is likely that all these architectural services prior to award
will have been performed on the basis of oral or informal letter agreements, and not
on the same fee basis as will be worked out in the event the redeveloper receives the
award. It is unlikely that the redeveloper will want to go to the trouble and expense
of working up detailed architectural contracts prior to the project award.

If conventional financing is to be used, the contract with the architect negotiated
subsequent to the award will probably be embodied in agreements substantially in
the standard A.I.A. form.12

1 If FHA-insured financing is used, the arrangements
with the architect will have to comply with FHA requirements. The first FHA
question is whether the architect is "dependent" or "independent" according to FHA
regulations, since the FHA classification affects the amount of the fee allowable by
the FHA for architectural services and the times and percentages of payment. The
principal difference is that the architect who is not "independent" may not, unde"
applicable FHA regulations, continue to act in that capacity once construction has
begun.127

Since the FHA requires that each mortgage parcel be independent of all other
mortgage parcels in contractual obligations and also prescribes a form of architectural
contract that assumes a single architect, the redeveloper will find that it simplifies his
FHA processing if his bidding corporation makes an over-all contract with a single
architect in which that architect agrees to make separate agreements with each
mortgagor and further agrees to assume payment to other architects and engineers
employed by the redeveloper. The contracting architect, of course, will expect the
redeveloper to make such arrangements as will assure him that he will "net-out"
his agreed feeY2 The FHA has a schedule of allowable architectural fees that de-

1
'
5 See Redevelopment Progress Reported from Here, There, Everywhere, 15 J. HousINo 94 (1958).

Redevelopment plans in nine cities include "street furniture" and other touches. See Halprin, Landscapes
Between Wails, Architectural Forum, Nov. 1959, p. 148.

""8 See AIA, STANDARD CoNTRAcT FoRMS AND THE LAW (1954).
12T See ifnra p. z63.
... FHA forms of mortgagor-architect contracts provide that "all other agreements between the

parties" are void (see para. 2 of FHA forms); but this should not affect the over-all contract between
the redeveloper and the contracting architect, since the redeveloper is not "a party" to the FHA form of
contract.
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creases as the total cost of the project increases. One problem here is whether or not
the total cost of the mortgage parcels will be lumped together for purposes of de-
termining the allowable fee or whether each parcel will be treated independently.
Payment to the architect under his employment contract should, if possible, be made
in installments tied to the FHA architectural reimbursement schedule1 29 Since-
architects, however, have not taught their families to 'require food and clothing
coincidental with FHA time schedules, it may be necessary for the redeveloper to
agree upon a different and earlier schedule of fee payments, reimbursing himself
for such advance payments from the mortgage proceeds when the same are eventually
received.

Counsel for the redeveloper should impress upon the architect the essentiality of
checking and rechecking his plans and specifications against the numerous require-
ments that must be complied with-the redevelopment plan, declaration of restric--
tions, and land disposition contract that relate to the particular project, as well as
the general municipal restrictions, such as the building, zoning, and fire codes. It
is also of utmost importance that the architect be familiar with the FHA's minimum,
property standards, particularly the room-count criteria for multifamily projects
(three or more living units), since there is a per room or per unit mortgage insurance-
limit, as well as a mortgage insurance limit based on percentage of replacement
cost. °30 The economic feasibility of the project will depend in large measure on the,
redeveloper's ability to build with respect to each mortgage parcel for no more than
the FHA's estimate of replacement cost and to obtain a loan equal to the maximum
percentage of replacement cost-i.e., ninety per cent.' It may.also depend on the-
redevelopers ability to build each mortgage parcel within the FNMA per unit limita-
tions'if he intends to use the FNMA for permanent financing. Unless the architect
is careful, the FHA's room-count limitations may produce a mortgage less than
said percentage. In many instances, the room count can be increased by the simple-
and inexpensive devices of putting a partition between the living room and dining
area of a unit, or providing a balcony or patio1 2 In short, the architect's function

"'See infra note 194.
'" See HA, MINIMt.UM PROPERTY RF.QUIR.MENTS FOR PROPERTIES OF THREE OR MORF LsIvh' UNiTs

(rev. ed. 1942).
231 24 C.F.R. S 263.6 (x959) specifies that S 220 commitments may not insure mortgages in excess

of $2,500 per room (or $9,ooo per unit if the number of rooms in the project does not equal or exceed*
four per unit). If elevator-type structures are to be built, the per room figure is increased to $3,ooo and
the unit figure, in the event the number of rooms in the project does not equal or exceed four per unit.
is increased to $9,400. In areas for which the Commissioner finds construction cost levels so require, ihe
per room allowance, without regard to the number of rooms per family, may be increased by $1,25o..
The maximum insurable mortgage amount, over-all, is $12,500,000. 24 C.F.R. S 263.7 (5959) imposes
a second limitation--the mortgage to be insured shall not exceed 9o% of the Commissioner's estimated
replacement cost of the project. Replacement cost valuation precludes the FHA from taking into con-
sideration, when valuing the proposed project, the character of the surrounding neighborhood and other
factors that in a redevelopment area would normally depress the market price between a willing seller
and purchaser.

*3 5 It has been suggested that the FHA room count regulations are a primary determinant in the archi-
tectural planning of apartment houses. See Miller, The Rise in Apartments, Architectural Forum, Sept.
1958, pp. so5, zo6-o7. In August 596o, the regulations were changed to reduce the room count for-
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in an FHA-insured project is to design and redesign the project with frequent
consultations with the FHA, to the end that the redeveloper's cost of the project
and the FHA's estimate coincide and the statutory maximum mortgage is obtained.

B. General Contractor

If the redeveloper does not act as his own general contractor and has no other
relationship with his general contractor except the employment of him to construct
the project, the prime construction contract will differ from the customary general
contract of the building trade in four principal ways. First, it will be carefully
intermeshed with the land disposition contract, so that there will be no gaps between
what the LPA must do to prepare the site and what the general contractor must do
in his construction. 3 (It may very well be that both the LPA and the redeveloper
can save considerable money by using the same contractor or contractors, engineers,
and architects on land preparation work, or at least make arrangements for their
work to be coordinated from the outset.) Second, the payments to the contractor
and certifications required from him must be tailored to FHA requirements, if FHA
financing procedures are to be used. Third, partly because it is within the control
of the general contractor to foresee and avoid certain risks and partly because the
redeveloper desires to be assured that the general contractor has double-checked
his plans and specifications, the redeveloper will want the general contractor to
assume the responsibility for increased costs attributable to subsoil conditions, archi-
tectural mistakes, and, if federal financing is anticipated, FHA change orders re-
quired by the FHA once construction has begun.'34 Fourth, as was true of re-
developer's arrangements with the architect, his arrangements with the general con-
tractor should, if FHA insurance is to be used, provide that the general contractor
will execute separate construction contracts with each mortgagor.'

If the redeveloper does act as his own general contractor or has certain relation-
ships with his general contractor, the FHA may determine that an "identity of in-
terest" exists between them. In many instances, such a determination may be bene-
ficial to the redeveloper. The National Housing Act provides that the FHA re-
placement cost estimate of the mortgage unit shall include an allowance for a
builder's and sponsor's profit, and risk fee of ten per cent of all includable costs
balconies from M2 a room to W/ a room. In many cases, FHA officials felt, balconies had been added to
some projects only because they raised the allowable mortgage ceiling by more than their actual cost.
See New FHA Room Count Rules Give Major Boost to Apartment Building Mortgage Limits. Archi-
tcctural Forum, Sept. 2960. p. 5.

See mpra p. 145.
'The A.LA. Standard Form of General Conditions, used by the FHA and incorporated in the FHA

form of contract and customarily followed in the building industry, places the risk of subsoil conditions
on the redeveloper. See AJ.A., GENEAL CONDMONS OF THE CoNTRAc" FOR THnE CoN=sUc-roN oF
BumrINcs form A2, art. xv (Sept. 1951).

' If the redeveloper is in a position to procure air-conditioners, medicinechests, etc., at a lower price
than the local general contractor (perhaps, because, he is a national redeveloper with numerous projects
under construction using such items), he may wish to reserve the right in these construction contracts
to supply such items against appropriate credits. If the AI.A. Standard Form of General Conditions
is used, this will require a revision of art. IX of said General Conditions.
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except land, unless the FHA Commissioner certifies that such an allowance is
unreasonable' 36 However, this is limited by FHA regulations that provide that
where there is no "identity of interest" between the mortgagor and general con-
tractor, there shall be included in the replacement cost estimate an allowance for
builder's and sponsor's profit risk fee equal to ten per cent of all items entering into
the term "actual cost" except amounts paid by the mortgagor to the general
contractor under the construction contract and for the cost of land 37 Lack of
"identity of interest" may have the effect of reducing the mortgage and could
increase the redeveloper's cash equity requirements.13 It is the responsibility of the
director of the local FHA insuring office to determine from the information provided
if any such "identity of interest" exists. It has been determined that an "identity
of interest" does exist if the redeveloper or mortgagor is a member of a joint venture
with the general contractor or owns stock of the general contractor.

Once the contract with the general contractor has been executed and subtrade bids
obtained, a payment and performance bond"39 for each mortgage parcel, in form
satisfactory to the mortgagee, redeveloper, and the URA, must be obtained by the
general contractor. If FHA financing procedures are to be utilized, the bond must
follow the form of the FHA "dual obligee" and and must name the mortgagor, mort-
gagee, FHA, and LPA as obligees.'40 The cost of the bond is a mortgageable cost
item for FHA purposes.

Occasionally, a supplemental arrangement with the general contractor may be
required to cover work done on the project site prior to the recordation of the con-
struction loan mortgage. Either public relations or weather considerations may
require this. Sometimes the mayor or the LPA, faced with public predictions of a

National Housing Act of 1949, 5 220(d)(3)(B)(ii), S amended, 68 Stat. 59 6 (1954), 12

U.S.C. § 17x5 k(d)( 3 )(B)(i) (1958).
Is?24 C.F.R. J 263 9 c(b) (1959).
US National Housing Act of 1949, 5 220(d)(3) (B)(ii), as amended, 68 Stat. 596 (954), X2 U.S.C.

i pxrsk(d)(3)(B)(ii) (i958), provides for an allowance for builder's and sponsors profit and risk of
ao% of all items except land. However, the FHA regulations arbitrarily exclude amounts paid to a
general contractor where there is no identity of interest. Congress, in writing the zo% builder's and
sponsor's profit and risk provision, recognized that urban renewal involved risks greater than those
normally encountered by builders and sponsors and, therefore, allowed a greater profit margin than in the
case of normal multifamily development. It would seem logical that where a redeveloper assumes all
of the risks (including the risk of future profitable operation and excluding only risks related to actual
construction) and enters a contract with a general contractor whereunder the latter has no more risk than
in the case of any construction project and, therefore, agrees to a fee of less than xo%, the redeveloper is
entitled to ro% on all items, exclusive only of land. The override on the construction contract should
not be considered as an extra profit on actual construction, but as part of an allowance for profit and risk
with respect to the entire project.

alt See Cushman, Surety Bonds on Public and Private Construction Projects, 46 A.B.A.J. 649 (x96o), for
a discussion of various types of construction bonds. The FHA requires a payment and performance bond
rather than simply a payment bond that does not compel the surety to complete the job. A performance
or completion bond may require the surety to become a general contractor and to finish the job.

4oFHA Form No. 2452; see also requirements of the HHFA as set forth in the URBAN RENEWAL
MANUAL 1 14-2-3. Upon the furnishing to the LPA of the dual-obligee bond, the redeveloper may have
released part of his good faith deposit under the land disposition agreement. URBAN RENEwAL MANUAL
S 14-2-.3, at 4. See supra note 104 for the requirement that the bond be written by a surety listed in
Circular 570 of the Treasury Department.



152 LAw AND CONTEMPORARY PROBLEMS

groundbreaking date or with a primary or general election date, may insist that

visible work be done on the site. On the other hand, the rainy season may be
-approaching and unless the earth compacting work is completed immediately, com-

mencement of construction of the project may be delayed several months; if com-
paction can be done immediately, then the foundations can go in and work can

proceed regardless of the vagaries of weather. Commencement of work prior to

mortgage recordation, however, creates several legal problems. If FHA-insured

financing is involved, it is essential that permission to move ahead in advance of

closing be obtained from the FHA; otherwise, the cost of the work done in advance

-of mortgage recordation may not be included under the mortgage, and the re-
developer will be forced to pay all of the bill in cash. Furthermore, at the closing,
the FHA or the conventional mortgagee will insist on assurances that the mortgage
is a first and paramount lien on the real property. If mechanics' lien periods have
not run, waivers will have to be obtained, and in any event, the title company will
have to insure against any and all possible superior liens. Another way to skin this
particular cat would be to get the LPA to do the compaction and then consider this
-earth work as adding to the value of the land and persuade the mortgagee (and
the FHA) to value the site to include the cost of the work. This would bring it
.under the mortgage, and the end result would be the same.

C. Federal Agencies

As soon as the redeveloper has drawings sufficiently advanced and costs sufficiently
.accurate that-it will be possible for the local FHA to consider intelligently the
facilities he will provide for the rents he will be charging, the redeveloper should
attempt to obtain a "letter of feasibility" from the local FHA office. There is no
point in proceeding to develop working drawings if the FHA office will not accept
the necessary rents as attainable, and the redeveloper should at the earliest possible
point come to grips with this problem. At the same time, it will become clear
-whether or not it will be necessary to request the FHA to increase the per room or
per unit statutory dollar limits of the maximum insurable mortgage. Concurrently,
the redeveloper will want to make a final check on whether his project qualifies for
the FNMA's "special assistance" fund.1 41

Before submitting his application for an FHA commitment for mortgage in-
surance, the redeveloper will want to ascertain the amount of the statutory maximum
insurable mortgage and will, if necessary, attempt to persuade the FHA to find that
local cost levels require an increase in the per room or per unit mortgage ceilings.14
'The test to determine if the cost level in an area requires an increase in the statutory

limit is allegedly relatively simple: "Is the local cost level for material, labor, and

.. National Housing Act of 1949, S 3 o5 (b), as amended, 72 Stat. 73, 12 U.S.C. 5 1720(b) (z958).
See also Note, Urban Renewal: Problems of Eliminating and Preventing Urban Deterioration, 72 HARv. L
REv. 504, 535 (x959); infra p. 153.

1'2 For per room increases in insurable mortgages because of "high cost" determinations, see mpra note
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land such that a segment of the typical rental market is denied benefits of the
National Housing Act due to statutory limits?" If so, then an increase is in order
up to $i,25o. per room. 4 This, of course, is easier said than done, and the Wash-
ington FHA must approve the local FHA office's recommendations. (Washing-
ton is currently studying the possibility of the local insuring office making such a
determination within certain prescribed limits.) Because the FHA htlieves that
such findings relax the pressure to keep building costs and hence rentals down, it is
not happy about granting increases in mortgage ceilings. Increases in land, build-
ings, and financing costs, however, are making increases in mortgage ceilings more
and more necessary if urban redevelopment is to proceed. This is particularly true
in the case of high-rise buildings.

The next step for the redeveloper is to explore the availability of ENMA
permanent financing. The construction money mortgagee will most likely have
agreed to lend funds only if the redeveloper can procure a FNMA commitment or
a conventional "take-out" to buy the mortgage at completion of the period allowed
for construction and rent-up. The reason for this is that the market for FHA 5/4
per cent, forty-year project mortgages is not what one would call a seller's market.
As of this writing, a private lender is not likely to pay more than ninety-three per.
cent, which means that a mortgage note in the face amount of $i,ooo,ooo will only
net the mortgagor $93oooo. Such a $7oo0o nonmortgageable discount would take

both the profit and the romance out of urban redevelopment. To keep some profit
and romance in the program, Congress has authorized the FNMA to buy FHA-
insured mortgages out of its so-called "special assistance" funds, without regard to
market."

At this writing, the FNMA is buying such mortgages at a one per cent dis-

count to net ninety-nine per cent, and also charging both a purchase commitment

fee of one per cent and a purchase fee of 14 per cent, which, therefore, nets the mort-
gagor 97% per cent of the face amount of the mortgage note. The purchase commit-

ment fee of one per cent of mortgage amount must be paid to the FNMA for the
commitment to purchase, which means the redeveloper must pay out that much in

cash in advance of the FHA closing. In addition, the mortgagee may require the

mortgagor to escrow 11/ per cent of the mortgage amount or furnish collateral, so

that the mortgagee will be certain to be reimbursed for the FNMA discount of one

per cent and purchase fee of !12 per cent when, it tenders the mortgage for sale to
the FNMA.1 45  In such event, however, the mortgagee may be willing to invest

' See Mason, Locd Cost Levels Guide FHA Mortgage Limits, J. Home Building, Aug. 1958, p. 6z;
Miller, supra note 132.

... See National Housing Act of 1949, S 305, as amended, 72 Star. 73, 12 U.S.C. S 1720 (1958).
which provides that the President may authorize the FNMA to make commitments to purchase, and to
purchase, mortgages covering urban redevelopment housing constructed or rehabilitated under 55 22o and
221. There is a ceiling on the total amount of commitments and purchases that Congress has, from time
to time, increased to accommodate the SS ,2o and 221 programs.

"' The redeveloper's attorney, in drawing up the loan agreement with the mortgagee, should preserve
the right in the mortgagor to designate a purchaser other than the FNMA to cover the situation where
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such funds and pay the mortgagor the interest thereon.
The redeveloper will next fill out and submit to the local FHA office his applica-

tion for mortgage insurance 46 The application 47 requires the redeveloper to set
forth his estimated replacement cost of the project, his request for mortgage in-
surance in a specified amount, his anticipated rental income, and his operating
expenses (including real estate taxes) and debt service requirements. An FHA
application fee of $7.5o per Si,ooo of requested mortgage amount is paid by the
redeveloper, and the architect's application drawings148 are submitted. Thereupon,
the underwriting section of the local FHA begins its analysis of the application and
application drawings to ascertain whether or not it shares the optimism of the
redeveloper.

VI

FHA AND FNMA AIDS TO URBAN REDEv.oPMENT

We have commented already on some aspects of the special financing incentives
available to redevelopers under the current FHA and FNMA programs. Even
with these incentives, it has been difficult to attract qualified redevelopers to many
projects; absent such incentives only the few most attractive sites could be re-
developed.149

The liberal mortgage insurance issued by the FHA under section 22o of the
National Housing Act1" (which is available only for projects in redevelopment
areas certified as such by the HHFA), unlike other FHA programs, uses a replace-
ment-cost, rather than a fair market, valuation in calculating the maximum insurable
mortgage. Replacement-cost valuation precludes the FHA from taking into consider.
ation, when valuing a proposed project, the character of the surrounding neighbor-
hood and other factors that in a redevelopment area would normally depress the
during the construction period, interest rates fall. For example, if after the x% purchase commitment
fee has been paid, the mortgage can be sold elsewhere to net better than 98A% (FNMA x% discount
and Y/ % purchase fee), the mortgagor should have that election with the benefits accruing to him rather
than the mortgagee.

1,' Since there is almost always a shortage of funds for construction financing, the redeveloper should
ascertain the amount of money available on a rotating basis for construction and then divide his project
into mortgage parcels of sizes that will not require mortgages in excess of the construction funds.

.'
TFHA Form No. 2013. It has aptly been said that "'. . . reading this form and the explanatory

notes is an education .... Pollack, Urban Renewal in New York City and The Investor, 14 RECORD
oF N.Y.C.B.A. 515, 5X9 (1959).

". Application drawings comprise plans and specifications without the detailed drawings of the
mechanical subtrades. The required application drawings are described in FHA, MINIMUM PROPERTY
REQUIREMFNTS FOR PROPERTIES OF THREE OR MORE LIviNG UsNrrs app. D, at D- 3 et seq. (rev. ed. 1948).

... This article will limit its FHA discussion almost exclusively to urban redevelopment projects under
S 220, which is confined to urban renewal project areas. There are, however, a number of FHA pro-
grams for both new construction and rehabilitation that can be used by a redeveloper. Section 2t3 covers
various types of cooperative housing; § 2a2 covers relocation housing, inside as well as outside of the
urban renewal area; 5 231 covers housing for the elderly (5 ao provides for direct federal loans for
construction of elderly housing but has not, as of yet, been implemented); and 5 232 covers nursing
homes. The procedures under these sections are, in many ways, similar to 5 220 procedures, but each
has its own particular problems.

150 72 Stat. 73, 12 U.S.C. S 1715k (1958).
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market price between a willing seller and purchaser. Similarly, the FNMA, under
the "special assistance" provisions, is precluded from making a money market valua-
tion of mortgages on redevelopment projects. It is compelled to provide long-term
financing when, because of the low interest rates permitted by the FHA on insured
mortgages, conventional lenders are unwilling to provide financing.

It is to be expected, as in any private business receiving assistance from, and to
a degree, regulated by the federal government, that there will be some conflict of
objectives between the Government and the redeveloper, particularly the redeveloper
interested in a quick profit rather than in long-term real estate values. The FHA
desires to minimize its liability as insurer of the mortgage and to promote well-
designed, adequately maintained, and rentable projects. The FNMA. does not
wish to purchase mortgages where there is a probability of a default or of a moratori-
um on principal payments. Although Congress has instructed both the FHA and
the FNMA to ignore their usual precautions for redevelopment financing, it has
proved difficult for the staff of either agency to appraise redevelopment projects
differently than the other real estate mortgages that they process.P 1 To achieve their
objectives, the FHA and the FNMA have been granted regulatory powers by the
National Housing Act over the activities of section 220 mortgagors 52 and have
exercised extensive administrative discretion in interpreting and applying their regu-
latory powers. Much of such discretion has, in turn, been delegated down to the
level of the local FHA and FNMA offices. Consequently, a redeveloper with
projects in more than one locality may be astonished to discover what appear to him
to be arbitrary differences in procedure between different local offices. Since the
distribution of copies of many of the F'HA and FNMA policy directives are admin-
istratively "restricted" and not available for examination by the redeveloper except
when arguing a particular problem with the local office, early and frequent consulta-
tion with the officials is essential.

A. Prior to Commencement of Construction

x. Analysis of FHA commitment to insure

Although the PHA is willing to insure the mortgage upon completion of the
project,' the lender of the construction money will usually require FHA insurance
for its advances of moitgage proceeds during the course of construction. Since the
FNMA purchase of the mortgage will be conditioned on the mortgage being insured
by the FHA, the construction lender will want to be sure the FHA is satisfied with
the physical construction work as it progresses. The construction lender will also
want to be insured against the risk of having his money tied up in a project that, for
any reason, is not completed. Our discussion will, therefore, be addressed only to the

1"' Indeed, the PIA Washington office will shortly institute the practice of staffing local FHA offices
with one individual trained in S 220 procedures and policies. See House and Home, May r96o, p. 7r.

'"As to FHA's power to control rents, sales prices, capital structure of mortgagor, etc., see 24
C.F.R. S5 263.9(a)(1) and 263.9(a)(2) (x954), as amended.

15372 Stat. 73, 12 U.S.C. S x71 5k(b) (1958).
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"Commitment for Insurance"'" rather than the "Commitment to Insure Upon
Completion." The FHA Commitment for Insurance is a notification to the proposed
mortgagee that the FHA is prepared to insure advances up to a specified amount
made for construction of the project by the mortgagee, which amount may be the
amount requested by the mortgagee or a lesser amount.

A Commitment for Insurance of a mortgage may be issued in a lesser principal
amount than requested if the local FHA office uses as its "Estimated Available
Market Price of Site" an amount less than the LPA's selling price1 5 or if the FHA
uses as its "Estimated Replacement Cost" an amount less than the redeveloper's
estimate.156 The local FHA office may also reduce the amount of the mortgage
requested by the redeveloper if it deems the proposed rentals for the project to be
too high for the market157

An FHA reduction in the amount of the redeveloper's requested insurable mort-
gage will largely represent to the redeveloper an additional and heretofore un-
expected equity investment. At this point, the redeveloper may determine that the
possible return on the additional equity investment makes the project unfeasible,
and, therefore, he may decide not to go forward with the construction of the
project. If his contractual arrangement with the LPA contains a so-called "diligent
efforts" clause, which releases him from liability if he is unable to obtain an FHA
Commitment for Insurance in the maximum legal amount, he will be able to
recover his "good faith" deposit"' but will, of course,.have to write off his planning

... The FHA is permitted to issue its Commitment for Insurance in advance of the actual lending of

money by the construction mortgage mortgagee. Sec. 220(b) as amended, 24 C.F.R. 5 232.2(b) (x954).
Such Commitments are effective for a period not to exceed iSo days. 24 C.F.R. I 263.4(a) (5957).

"'This is one reason why the LPA in its land disposition should not seek a price so high that normal

FHA 5 220 financing becomes impractical.
... Some of the FHA's estimating procedures based on cubage, etc. may produce results lower than

the subtrade bids the redeveloper has been able to obtain. The redeveloper, his architect, and his attorney
should keep in close touch with the FHA office during its processing in order to be alerted to, and try
to solve, such problems as early as possible.

"" The Commitment for Insurance includes a detailed estimate of the replacement cost of the
project as figured by the local FHA office and a Project Income Analysis as calculated by "the local
office. Estimated replacement cost includes, pursuant to 24 C.F.R. 5 263.7(b) (1956), in the case of new
construction, the cost of land, proposed physical improvements, on-site utilities, architect's fees, taxes,
interest during construction, and other miscellaneous charges approved by the Commissioner, including
an allowance for builder's and sponsor's profit and risk determined by applying a percentage against
the estimated replacement cost excluding land. The Project Income Analysis estimates the reasonable
income the redeveloper can anticipate from the project property. It necessarily involves a determination
by the FHA of what rents are marketable in the.area. From the gross rental derived, there is deducted
a 7% vacancy allowance and estimated operating and maintenance charges of the project (these estimates
may be higher or lower than: estimated by the redeveloper on his application for mortgage insurance). The
total debt service (amortization of mortgage principal requested and interest thereon) is then compared
to the net income (after deduction of real estate taxes, insurance, FHA replacement reserves, and all
other cash operating expenses) to be produced by the project. If the ratio of debt-service to such income
is too high (above 90% under present FHA policies), the project income must be increased by increasing
rents (it is most unlikely that the FHA will permit this) or the principal amount of the mortgage to be
insured will be reduced to an amount less than requested. Furthermore, if the FHA increases the re-
developer's estimate of operating expenses, it may, because of the resultant reduction in project income,
issue a Commitment to insure a mortgage in a lesser amount.

... See discussion of availability of such provisions in land disposition documents, supra, pp. 144-45.
.The "diligent efforts" clause is authorized by URA in URBAN RENEWAL MANUAL J 14"2"3, at 4.
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and organizational expenditures to date, which may be quite substantial. In the
absence of a "diligent efforts" provision, it may be necessary for the redeveloper to

forfeit his "good faith" deposit in order to avoid an even larger loss by the in-
vestment of equity money upon which the available FHA Commitment for In-
surance would allow substantially no return.1 5'

The "Estimated Requirements for Completion of the Project," however, usually

exceed the actual out-of-pocket cash needed by the redeveloper .in the FHA Com-
mitment for Insurance to complete the project. The FHA rules and regulations

provide for a profit-and-risk fee that is included in the estimated replacement cost

calculations for purposes of figuring the maximum insurable mortgage. 1' ° This fee

may be waived, in part or in total, to reduce cash requirements at initial closing 61

The architect's fee, if paid other than in cash, may be used, to the extent payment
is in such other medium, to further reduce cash requirements at closing 6 2

2. Determination of the mortgagor entity

Since "... . no housing investor can afford to omit the 'tax angle' from his analysis

of the merits of a contemplated investment... ,"16 tax considerations will play an

important role in the selection of the legal form of the mortgagor entity. Real

estate investment is currently very attractive taxwise because of liberalized deprecia-

tion rules. These ".... tend to encourage new rental investment by substantially

increasing the potential cash take-out during the first few years and by providing
a tax offset to the investor with other corporate holdings"" 0 Unless investment in

section 220 projects can provide at least some of the tax.benefits that currently make
other real estate investments attractive, it will be extremely difficult to interest in-

vestors in redevelopment projects.
Under section i67 (b) (2) of the Internal Revenue Code of 1954, an owner of real

property improvements held for the production of income may depreciate the im-

provements on a declining-balance method using a rate twice as great as would
normally be permitted if so-called "straight-line" depreciation were utilized18

... Since the LPA is interested in getting the redevelopment built rather than windfalls from "good

faith" deposit forfeitures, it should be careful in its land disposition that it does not select, largely
because of a high land price offer, an irrexperienced redeveloper likely to get himself into this situation.

160 24 C.F.R. §§ 263.9c(a) and (b) (1956), and 241.35(a) and (b) (1959) note that under S 213, if

no "identity of interest" exists, there is no sponsor's profit and risk fee provided.
... See FHA Fosu No. 2432, para. 3 (h)(2).
"'-'Under present FHA procedures, if other than an independent architect is used for preparation of

the working drawings, the entire architect's fee is payable to the mortgagor at initial closing or indorse-
ment; and, thus, to the extent said fee is payable other than in cash, the cash available can be used to
reduce cash requirements at closing. See FHA FoRM. No. 2719-B and FHA FORM No. 2432 para.

3 (h)(2).
' Louis WINNicx, RENTAL HouSING: OPPoRmNITIS FaR PRIVATE INVESTMENr 143 (r958). Pages

143 through 154 of this book provide a very thoughtful discussion of both tax techniques and taxation
policy. For briefer and earthier discussion, see Felix & McIntyre, How to Save Money on Taxes,
House and Home, Oct. 1959, p. x93. See also Blum & Dunham, Income Tax Law and Slums: Some
Further Reflections, 6o COLUM. L REV. 447 (196o); Sporn, Slums and the Income Tax: A Brief
Rejoinder, id. at 454.

"'WIsNICx, op. cit. supra note 163, at 151.
... Section 167(c), however, limits a taxpayer's right to use the so-called "double declining balance"
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Accelerated depreciation on the double-declining balance method would initially
amount to five per cent per annum on property with a forty-year life and, in the
early years, would greatly exceed mortgage amortization payments on a forty-year
mortgage. In all probability, there will also be sufficient depreciation in excess of
amortization more than to offset the earnings permitted by the FHA rent ceiling, so
that the project will show operating losses for income tax purposes. To the extent
the mortgagor does not elect to capitalize interest, real estate taxes, and certain other
items during the construction period, the mortgagor will generate a substantial tax
loss prior to completion that can be carried forward by a corporate mortgagor. To
the extent these items are expensed, the tax basis of the project upon completion will
be reduced and the depreciation thereon will be somewhat less. The tax losses
of the construction period and early operating period can, of course, be carried
forward, subject to certain limitations, to subsequent years, 6 If, however, the
owner has other income against which such tax losses can be supplied, he can im-
mediately utilize such losses. Such immediate use to reduce taxes payable on other
income, sometimes called "tax shelter," produces an economic benefit to the owner,
the amount of which depends on the rate of tax that would otherwise be payable on
the "tax-sheltered" income. The redeveloper's problem is to organize his mort-
gagor so as to utilize such tax benefits in a similar manner to the methods by which
the benefits are utilized in conventionally financed real estate projects.

A project mortgagor may not, under current FHA rules and regulations, have
any outside income161 If the redeveloper uses a corporate mortgagor, it will be
necessary, in order to make use of the "tax shelter" generated, to have the corporate
mortgagor file a consolidated income tax return with another corporation that is
income-producing. A consolidated filing presumes that the redeveloper has another
income-producing corporation, has made it the parent of the mortgagor, 6 8 has no
objection to a consolidated financial statement showing the mortgage liability
and thereby reducing the consolidated debt to equity ratio,18" and that such other
corporation has sufficient income to create an over-all tax saving that more than
offsets the two per cent penalty for filing a consolidated return t70  If the mort-
method of depreciation to assets constructed or erected after Dec. 31, X953, or acquired after Dec. 31,
1953, if the original use of the property commences with the taxpayer and after said date. The purchaser
of recently constructed and already occupied real estate may choose to acquire the stock of the owning
corporation in order to preserve the identity of the taxpayer and continue to utilize the accelerated
depreciation allowed by § 167(b)(2).

Unless the mortgagor can use the tax losses during their carry-forward period against income
dlerived other than from the project, it may elect to use straight-line depeciation rates. See Wjm2cX, op.
cit. sipra note r63, at 147.

18724 C.F.R. § 263.9a(i) (1954).
It might also be possible for the tax-loss mortgagor to have a sibling relationship with a profitable

corporation under a common parent corporation that owns 8o% or more of each of the siblings.
... Under some circumstances, it might be proper accounting for the parent corporation to prese,,

only its net investment in the mortgagor rather than to add the mortgagors assets and liabilities into
the total assets and liabilities of the parent.

170 Tr. REv. CoDE OF 1954, § 1503(a). Note that certain public utilities and other consolidated
companies are exempt from the 2% penalty.
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gagor corporation is acquired solely to avoid taxes, however, the depreciation deduc-
tions may be disallowed. 1

7

Another tax question that may confront a corporate mortgagor is the applicability
of section 341 of the Internal Revenue Code of 1954 relating to "collapsible" corpora-
tions.7 2 If, as is assumed, depreciation deductions will, for the first sevet+l years,
exceed project income, it is difficult to see how section 341 would betdeefiied to
apply, since distributions to the shareholders of the corporation would be treated
as a return of capital, not as a dividend, the corporation having no current or accumu-
lated earnings. After the recovery by the shareholder of his stock basis, any further
distributions, again assuming no current or accumulated earnings, might be treated
as ordinary income under section 341; but if such distributions are made more than
three years after construction, section 341 would not ordinarily apply1

7
3

Most real estate syndications in recent years have been in the form of limited
partnerships or trusts, in order to permit investors to take the depreciation "tax
shelter" directly against their personal income.174 It is very difficult to apply most
of the currently popular real estate syndication methods to section 220 projects and
thereby permit redevelopment investment to compete on an equal basis for available
real estate investment funds, because the FHA generally insists that the partners in
a mortgagor partnership (or the sole proprietor, if personally owned) assume full
personal liability on the mortgage note 7 5 Since the FHA will accept a mortgagor
corporation of minimum net worth, there is little reason, other than administrative

" Creation of a subsidiary corporation is an "acquisition" within the meaning of that word as

contained in S 269. Coastal Oil Storage Co. v. Comm'r, 242 .F.2d 396 (4th Cir. i9 5 7 ). In the case of
Elko Realty Co. v. Comm'r, 29 T.C. 1012 (1958), the disallowance by the Commissioner of deductions
claimed as a result of a consolidated filing was upheld. The taxpayer corporation had acquired control of
two 5 6o8 mortgagor corporations that were in poor financial shape and, by a consolidated filing, attempted
to offset the losses of its new subsidiaries against its own income. The Flko case may be read as a situation
where the taxpayer simply failed to carry the burden of proving that its intent was not to evade or avoid
taxes. The court observed that despite the taxpayer's insistence that it thought its two acquired subsidi-
aries would produce net income, the evidence showed that the taxpayer knew one of the subsidiaries
to be in default on its FHA mortgage and that both were heavily in debt. It should be noted that the
Elko case involved loss deductions generated after the'date the subsidiaries were acquired, not "carry-
forward" losses. The Elko case may also be interpreted, however, as applying only when the acquired
corporation has an established historical loss pattern at the time it is acquired, and hence the case would
be inapplicable to a newly formed mortgagor subsidiary about to begin construction of an urban renewal
project.55 21NT. Rav. ConE OF 1954, S 341.

"" See Axelrad, Recent Developments in Collapsible Corporations, 36 TAXEs 893 (1958); Axelrad,
Tax Advantages and Pitfalls in Collapsible Corporations and Partnerships, 34 TAxES 841 (1956).

"'For an excellent article covering practical as well as tax aspects, see Berger, Red Estate Syndication:

Property, Promotion, and the Need for Protection, 69 YALE L.J. 725 (196o). See also The Growth

of Group Finance, Architectural Forum, Sept. 1958, p. I88. INTErANAL REVENUE CoDE OF 195"4, 55 856-58
permit real estate investment trusts that would otherwise be taxable as corporations and that have oo or
more beneficaris to eliminate the corporate tax otherwise payable if they distribute at least 9o% of their
income. See Roberts, Feder & Alpert, Congress Approves Real Estate Investment Trust; Exacting Rules
Made, 13 J. TAXATION 194 (1960).

ils24 C.F.R. 5 263.9a(a)(i) (1954) deals with private corporate mortgagors, and 24 C.F.R.
5 263.9a(a)(2) (954) with private noncorporate mortgagors listing therein ". . . an association, partner-
ship, trustee or legal entity other than a corporation .. " 24 C.F.R. S 263.9(a)(d) (i96o) makes pro-
vision for individual mortgagors. 24 C.F.R. 5 245.1 (c) (596o) permits trust mortgagors in S 213 coopera-
tive projects.
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convenience, why it should not permit the use of so-called "bob-tailed" mortgage
notes, which do not permit a deficiency judgment against the maker in the event
that sale of the collateral does not realize a sufficient amount to pay the note. It
was once thought that the permission for corporations of small size to elect to be
treated as partnerships for tax purposes would solve this problem.178 But subchapter
S as finally passed is not applicable to a corporation with two classes of stock, as
usually required by the FHA,"' or with more than twenty per cent of its gross
receipts derived from rent. 17

The FHA has occasionally insured "bob-tailed" mortgage notes issued by trustees,
and it has published a model form of trust.' These trusts have been used mostly in
Massachusetts and Illinois, where such form of real estate investment is quite
common, and the FHA has been reluctant to permit the use of trusts in other states
because of what it believes to be generally unsettled law on many aspects of the
validity of trusts established primarily to manage real estate180  If properly
drafted, a trust that owns real estate may pass the unused depreciation deductions
to its beneficiaries"81 or, if established as a Clifford or "peak through" trust,182

its property is treated as the property of the settlor-beneficiary and the income or
loss therefrom is treated as the income or loss of the settlor-beneficiary.'3 This is
a fairly common method of group ownership of conventionally financed real estate.

... WINrcK, op. d4t. supra note i63, at 252-53.
'" Cf. Rev. Rul. 120, 1953-2 Cua. BuLL. 13o, ruling that the Sxoo.oo of preferred stock issued

to the FFL. is not a "class of stock," but merely a security device so that a tenant-stockholder of a co-
operative apartment corporation would not be deprived of his proportionate share of the corporation's
deductible expenses under 5 23(z) of the 1939 Code, which requires that "one and only one class of
stock [be] outstanding.".

", An FHA mortgagor corporation that does not capitalize with FHA preferred stock, control being
provided by a Regulatory Agreement (but cf. supra note 177) and that is not a subsidiary of another
of the redeveloper's corporations could qualify as a "small business corporation" under Ir, Rzv. CODE or
1954, SS 1371 et seq., as amended in t958, and elect to be taxed as a partnership, but for the provisions
of S 1372(2)(5), which state, in part, that ". . . an election under subsection (e) made by a small
business corporation shall terminate if, for any taxable year of the corporation for which the election is in
effect, such corporation has gross receipts more than twenty percent of which is derived from . . .
rents .... ." It should be noted that during the construction period, such a corporation could con-
ceivably, prior to the realization of any rental income, pass tax losses on to its shareholders. Under
INT. REv. CODE OF 1954, S 1244, as amended in g58, a small business corporation may so issue its stock
that upon sale by its shareholders at a loss or in the event the stock becomes worthless, the loss sustained
by the shareholder is an ordinary rather than capital loss. Because of the requirement of S 1244()(I)(E)
that " . . such corporation . . ." must derive ". . more than 5o% of its aggregate gross receipts from
sources other than . . . rents . . . ," it is impossible, once operations commence, for an FHA mort-
gagor corporation to qualify its stock under 5 x244.

71 FHA Form No. 2529.
' Creation of a trust to accept conveyance of an already existing project from the project mortgagor

has not, as yet, been allowed by the FHA. A trust must be formed ". . . for the purpose of providing
housing...." 24 C.F.L 5 263.9a(a)(2) (1954). (The FHA has construed the word "providing" as if
it were "constructing" and has takesf the position that a trust entity that proposes to take over an existing
project does not, therefore, qualify.)

181 See Ia-r. REv. CODE OF 1954, S 167(g); I.T. 2452, VIII-s CB8 4 (1929); Commissioner v. Putnam,
143 F.2d 201 (2d Cir. 1944); McBride Building Trusts, 1o CCH Tax Ct. Mem. 13 (1951).

181 Under Ir. REv. CODE OF 1954, 55 671 et seq.
"'Special care must be taken in drafting the trust instrument, otherwise the trust may be deemed

to be an "assocition" taxable as a corporation, I.R.C. Regs. 301.7701-2 et seq.
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A trust mortgagor so formed by the redeveloper's income-producing corporation
in lieu of a corporate subsidiary escapes the problems posed by section 269 (acquisi-
tion of corporation) and section 341 (corporate collapsibility) of the Internal
Revenue Code of i95184 In another respect, however, corporate mortgagors
have an advantage over trust mortgagors. Because of depreciation deductions and
the election to expense items of cost incurred during the construction period the
project property will, in a few years, have a negative tax basis-e., a tax basis for
the collateral lower than the outstanding principal balance of the mortgage thereon.
If a trust mortgagor sells a project with a negative basis, the taxable gain will be
the difference between the proceeds of such sale and the depreciated basis of the
project. If the stock of a corporate mortgagor is sold, the taxable gain will be the
proceeds of sale less the outstanding principal balance of the mortgage and less the
tax basis for such stock, which, under the assumptions made, would probably be
zero."8 The purchaser, if it is a corporation and if it liquidates the corporate mort-
gagor within two years after purchase, may obtain the same tax basis for the real
estate as if it had purchased property instead of stock.! 8 If a corporate mortgagor
sells the project, of course, it has the same taxable gain as does the trust, unless it
liquidates within the next following twelve months 18

Aside from tax considerations, the corporation form of mortgagor is preferable as
being simpler with which to work when it comes to setting up contracts or leases

1
2

8 8Oter problems of consolidated returns may also be avoided-e.g., INr. REv. CODE OF 1954

1504 excludes certain types of corporations from the affiliated group that may file consolidated returns.
See also J. D. & A. B. Spreckles Co., 4! B.T.A. 370 (1940), which suggests that there must be a business
purpose for consolidation in addition to tax purposes.

'"To illustrate: Assume a project with an estimated replacement cost of Szo,ooo,ooo, a mortgage
liability of $9,700,000, investment by developer of $3ooooo, accumulated depreciation on the date of the
sale of the project of Soooooo, amortization payments to the date of the sale of the project of $5oo,ooo,
and a sale of the project for $9,500,000.

a. If a trust owns the project, the taxable gain would be $5oo,ooo-.e., sale price of $9,500,000

less the adjusted basis for the project of $9,ooo,ooo (cost of $xo,ooo,ooo.oo less depreciation of
$1,ooo,ooo.oo).

b. If a corporation owns the project and all of the stock of the corporation is sold (not the
project itself) the taxable gain would be $3oo,ooo--.e., $3oo,ooo selling price of stock (equity over"
the reduced mortgage debt of $9,2oo,ooo) less the adjusted basis for the stock of zero. The basis
of the stock was originally $3ooooo but was reduced as losses were used in filing a consolidated
return. The basis of the stock, however, does not fall below zero.

See also Cr.,ne v. United States, 331 U.S. 1 (1947). In the Crane case, the Supreme Court upheld the
Commissioner's determination that the taxable gain to the taxpayer upon the sale of encumbered property
was the difference between the sales proceeds realized and the taxpayer's adjusted basis for the property.
wVen though taxpayer's adjusted basis was less than the outstanding mortgage balance. The' Court

decided that the taxpayer received an economic benefit when she disposed of the property subject to the
mortgage and rejected taxpayer's argument that her gain was only the sales price in excess of the out-
standing mortgage amount. Some commentators interpreted Crane to mean "boot" was necessary above
and beyond the outstanding mortgage balance before the Crane result would occur, but subsequent cases
have held otherwise. See Parker v. Delaney, x86 F.2d 455 (ist Cir. z95o); Woodsam Associates, Inc. v.
Comm'r, z6 T.C. 649 (1951), afD'd, 198 F.ad 357 (2d Cir. 1952). Abandonment, feasible if the mort-
gagor is not personally liable on the mortgage note, may involve no "sale or exchange" and hence no tax.

"'lr. RE'. CoDE OF 1954, § 334(b)(a).
28? 1.'r. REv. ConE OF 1954, 1 337.
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and procuring insurance.' In certain states, the real estate tax concessions men-
tioned earlier are available to corporations and the statutes make no mention of
individuals, partnerships, or trusts1 89 Lastly, the familiarity and experience of the
FHA local offices with the corporate form of mortgagor makes for fewer problems
at initial and final endorsement and in the later day-to-day operations with the
FHA.

The choice of the mortgagor entity dictates the form of many of the documents
to be supplied to the FHA at initial endorsement, the preparation of which next
becomes the immediate concern of the redeveloper and his attorney.

3. Preparing for initial endorsement

Because of the increased documentation necessary to comply with FHA and
FNMA requirements, initial endorsement is -a real estate closing considerably more
complex than when conventional financing is used. The local FHA office will
supply a check list of the necessary documents and.also copies and model forms. At
the conclusion of initial endorsement, the local FHA director will endorse the mort-
gage note for insurance. If the project is divided into several mortgage parcels, an
initial endorsement will be required for each parcel; but after the first time through
the process, the problems will have been worked out and forms agreed upon with
the FHA closing attorney so that the time required will be greatly reduced.

In order to speed up the closing, all documents to be submitted at initial endorse-
ment should be cleared in advance, in rough draft form, with the FHA closing
attorney who will be in charge of initial endorsement. If a corporate mortgagor is
to be used, the capital structure of the corporation must include ;xoo of preferred
stock 90 to be sold at initial endorsement to the PHA. The corporation's articles
of incorporation, in addition to containing a great many requirements and prohibi-
tions,"9 ' must grant to the preferred shareholder all the powers necessary for the

a There is a technical difficulty with mortgagor corporations organized under the law of most states

other than New York, in which state the rule of Randall v. Bailey, 261 App. Div. 907, 25 N.Y.S.ad 173
(ad Dep't 1941), aff'd, 288 N.Y. 280, 43 N.E.ad 43 (1942), permits dividends out of unrealized
appreciation. Although the FHA standard corporate charter permits dividend distributions from "surplus
cash" whether or not there is a book surplus, most state laws do not permit this. See, Note, Statutes,
Case Law, and Generally Accepted Accounting Principles on the Write-up of Physical Assets, 28 U. CINC.
L. REv. 79 (1959). Thus, the mortgagor might be in default under its charter requirement that it comply
with applicable state law. Cf. Mountain State Steel Foundries v. Comm'r, x8 CCH Tax Ct. Mem. 3o6
(1959), reud 284 F.ad 737 (4 th Cir. 196o).

"" See supra p. 124.
200 In some states, the type of preferred stock required by the FHA may not, under applicable

statutes, be permitted. In such instances, the mortgagor corporation is capitalized without the $Soo of
preferred stock and must execute with the FHA a Regulatory Agreement (see 24 C.F.R. S 263.9a(a) ()
(1954)) that, by contract, gives to the FHA all the powers it would normally possess as an incident of the
ownership of the preferred stock. In qualifying or registering the stock of the mortgagor corporation
with the state "blue sky" authorities, consideration should be given to the question of whether or not
the existence of the FHA preferred stock presents any complications. In Ohio, for instance, the existence
of FHA preferred stock eliminates a rather simple qualification procedure under Onto REV. CODE
§ 1707.03(P) (1954), and requires instead a more complicated filing under Ouzo REV. CODE § 1707.06
(1954).

2" For example, the articles require the mortgagor to file a dwelling and nondwelling (if commercial
units are included in the project) rental schedule and adhere to such schedules, to establish a replacement
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FHA to regulate many of the internal practices of the corporation with respect to

the operation of the project and must also permit the preferred shareholder to assume
control of the corporation in the event of default.'9 2

The form of FHA construction contract to be used and the arrangement between
the mortgagor and general contractor to be established depend on whether or not
the mortgagor and general contractor have established an "identity of interest" for

FHA purposes' 93  If the architect employed by the mortgagor is independent (no
"identity of interest"), he can continue to serve as the architect of the project during
construction. If he is not independent, he cannot so serve, and the mortgagor must

hire an independent' architect for the period commencing with construction. In
either event, architectural contracts are included in the closing documents.'4

A sample form of title policy insuring the mortgage in its principal, amount
should be procured and submitted to the FHA closing attorney, as well as building

permits and evidence that the project to be constructed will violate no zoning

ordinances. Letters of assurance of service from all necessary utility companies
should be obtained for the closing, and any utility easements that will be executed
prior to initial endorsement should be approved as to form by the FHA closing
attorney. Because so many of the FHA reports require independent certification,
the redeveloper should during this period employ independent public accountants
and acquaint them with the FHA rules and regulations.

reserve and make payments monthly thereto, to make periodic reports, to submit monthly occupancy
reports, and to notify the FHA of any transfer of shares in excess of 25% of the outstanding common
shares of the corporation. The articles prohibit conditioning occupancy on payment of additional rental
for chattel property in the project such as stoves and refrigerators, discrimination' in leasing against
families with children, renting any unit for less than thirty days, and- recordation of any covenant em-
bodying discrimination because of race, color, or creed. The by-laws or code of regulations, except for
incorporating by reference all of the restrictibos of the articles above mentioned, can follow the pattern
of local law.

"' The legal basis of suck control is contained in 24 C.F.R. § 263.9a(a)(x) and (2) (1954). If a
trust mortgagor is to be used, a trust indenture, FHA Form 2529, and a regulatory agreement, by the
term3 of which the FHA will obtain the same control over the project as it would if it owned preferred
.stock, must be prepared.

'" See supra pp. 150-5t, for discussion of "identity of interest." A lump sum fixed fee contract, FHA
Form 2442 (5 220), is used if no "identity of interest" exists. A cost-plus with .guaranteed upset price
contract, FHA Form 24 4 2-A (S 220) is used if an "identity of interest" exists. If the general contractor
subcontracts more than 50% of the work to one subcontractor, or more than 75% of the Aork to three,
in an "identity of interest" situation, the builder's and sponsor's profit and risk fee will be reduced.
See FHA Form 3306.

... See FHA Forms No. 27 19-A, 2-1-B, and 27i9-C. Form No. zTi9-A is applicable to an inde-
pendent architect who continues to act as architect throughout the construction period.. This form con-
tains a certification by the architect that he is independent of the mortgagor. If such an architect has
been rendering services to the redeveloper, he may have a contractual relationship with the redeveloper
covering the entire project and containing terms different from those of Form No. z7 i9-A. It would
not appear,. however, that paragraph 2 of said form, which voids all prior agreements between the
parties, would affect such an arrangement, see supra note x28. Form No. 2719-B provides for the
services of a nonindependent architect that terminate at initial endorsement, at which time such
architect is paid in full. Form No. 27 19-C provides for an independent architect whose services are
primarily concerned with supervising construction beginning with initial endorsement and running
through the construction guarantee period following completion of construction. Most large FHA
offices adequately staffed with project inspectors will not require a project architect or Form No. 27 19-C



LAW AND CONTEMPORARY PROBLEMS

Any debt financing that the mortgagor obtains in addition to the FHA mort-
gage should be evidenced by a deferred note, the form'of which should be reviewed
by the FHA closing attorney." 5 Secondary financing that creates a lien against the

mortgaged project is not permissible.196 Finally, the redeveloper's attorney must

prepare a comprehensive legal opinion covering the validity of the mortgagor entity
under local law and the authority of the mortgagor and its officers to execute the
various closing documents.

4. Initial endorsement

If the closing documents have been cleared in advance with the FHA closing
attorney, initial endorsement should be more or less a routine formal delivery of
papers. At initial endorsement, the mortgagor also submits to the mortgagee, who,
in turn, submits to the FHA, the first request for advance of mortgage proceeds, 19 7

which includes the cost of the land, expenses of title and recording work, the FHA
application and commitment fees, legal and organizational services, and cost of
insurance, all of which the mortgagor pays to itself As reimbursement; all (if the
architect is dependent) or seventy-five per cent (if he is independent) of the archi-

tect's fee which is paid to the architect (or used to reimburse the redeveloper for
architectural advances made by him); and the FHA initial insurande premium and
mortgagee's service charge, 9 ' which are payable to the mortgagee.

A payment of two per cent of the principal mortgage amount is made to the
mortgagee to establish the "working capital" escrow discussed below, and there wil

have to be escrowed the cost of off-site improvements not included under the mort-
gage.

B. Problems During Construction

x. Disbursement of mortgage proceeds

Each month, once construction begins, the general contractor will submit to the
mortgagor his application for payment setting forth his costs incurred to date,
less ten per cent, and the over-all percentage of the construction already completed,

including material stored on the site 99 A percentage of his general overhead and,
depending on his fee arrangements, part of his fee is also requested. The architect
certifies the request of the general contractor, and the mortgagor incorporates this

" Any such note must be in a form approved by the FHA and can be paid only in conformity with
FHA rules and regulations-ie., out of "surplus cash." 24 C.F.R. § 232.19b (z958); 24 C.F.R.

2 263.9a (1954).
2'624 C.F.R. S 232.18(b) (1954). Public mortgagors may create junior liens under certain circum-

stances.
* FHA Form No. 2403.
""Rev. Rul. 56-136, 1956-1 Cc.t. BLLL. 92 indicates the mortgagor during the construction period

may deduct such payment as it would interest.
'"FHA Form No. 2448. This form is matched by the local FHA office with the general con-

tractor's "Trade Payment Breakdown," FHA Form No. 2536, submitted at closing and incorporated
as a part of the construction contract. It should be noted that some contractors will attempt to "front-
load" cost estimates on the subtrades. By overestimating the cost of the trades that are completed
first (e.g., excavation) and underestimating the trades that are completed last (e.g., landscaping),. the
general contractor may draw down more money earlier in the job than would normally be permitted.

164 -
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certification into its own monthly request for advance of mortgage proceeds (FHA
Form 2403), adds thereto any items to which the mortgagor is entitled, and submits
the request to the mortgagee. The mortgagee approves the request and submits

it to the FHA, where it is processed and approved, either in the amount requested
or a lesser amount if items are disallowed or if the FHA project inspector disagrees
with the contractor's estimate of the percentage of the job that is completed.

Prior to disbursement of the monthly amount requested, a cautious mortgagee.
may require a report from the title company that has insured the mortgage to the
effect that no liens have been filed against the project property. If a lien is filed, it
must be removed by payment, posting a bond,2 0 or such other remedy as may be
available under state law; otherwise, no disbursement of mortgage proceeds will be
made. If the general contractor has materials stored on the site at the date the
mortgagor requests a mortgage advance, it may be necessary to have the general
contractor assign its interest in the materials to the mortgagee, and both the general
contractor and mortgagor execute affidavits as to the safety of storage facilities, in-
surance, and so on.20 '

2. Change orders

As construction progresses, change orders in the original plans will be required
or desired. Using the applicable FHA forms,202 the mortgagor requests the FHA
to approve the change order, which may involve an increase, decrease, or no change
in cost. An increase in cost, if approved by the FHA, may involve no ultimate out-
of-pocket expenses to the mortgagor if the general contractor is making cost savings
elsewhere in his work. 0 3 If the proposed change order is not approved by the
FHA or is approved but there are no offsetting savings being made by the general
contractor, it may be necessary for the mortgagor to waive an additional portion
of his profit-and-risk fee to finance the changes without incurring additional out-of-

"I0 Some state statutes void the lien of record if the property owner gives the lienor notice to foreclose
on his lien and posts with the court a bond double the amount of the lien. The bond theoretically
substitutes for the land as the lienor's security. In practice, this has proved to be a cumbersome and
almost unworkable procedure. Most surety companies require the property owner to escrow with them
the amount of the bond, and some title companies refuse to omit the lien from the title report even
though the state statute is complied with. In Ohio, some courts refuse to discharge the property from
the foreclosure action even though a bond is posted. Some title companies will omit the lien from a title
report if cash in the amount of the lien is deposited with the title company. Most title companies that
follow this procedure, however, also demand an authorization from the property owner to pay off the
lien if a foreclosure petition is filed by the lienor, without any regard to the merits of the lien claim or
the lien and without any judicial determination of same.

oI FHA Forms No. 2468-A and 24 68-B.
"'FHA Form No. 2437.
2o Occasionally, the redeveloper may leave stoves and refrigerators out of his original specifications

but include them by additive change order if construction cost savings develop. This is the second point
at which the redeveloper's attorney must determine whether or not a chattel mortgage is necessary.
At initial endorsement, he must, in his opinion letter, advise the mortgagee and the FHA whether or
not, under state law, a chattel mortgage is necessary to cover items already included in the working
drawings submitted to the FHA. At the time chattel property is placed with the mortgagee as additional
collateral, the regular state form of chattel mortgage may be used. The Federal National Mortgage
Association (FIMA) may, however, require the real estate mortgage to be amended to include the
chattel property.
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pocket expenses. If the change order is deductive (reducing the estimated replace-
ment cost of the project as estimated by the FHA), a concurrent additive change
order (perhaps mortgaging chattels) may be required in order to prevent the
FHA from reducing the amount of its original commitment to insure.

During construction, the redeveloper may request an increase in the mortgage
because he believes that certain added costs of construction will produce sufficient
increase in rentals to service the increased debt or because he believes that some
factor that prevented him from obtaining a maximum mortgage has been over-
come. °20 4 In considering whether or not to issue an amended commitment to insure
for an increased mortgaged amount (assuming the present mortgagee is willing
to lend an additional amount), the local FHA office will re-analyze the entire project.
This may prove undesirable if the FHA concludes its earlier estimate of expenses
was too low or its estimate of income too high, since a new analysis, even with the
chattel property mortgaged, could produce an FHA-amended commitment to insure
in a lesser amount than the original commitment. 0 5

3. Working capital escrow

The two per cent working capital escrow is established with the mortgagee at
initial endorsement to insure that funds will be available for the payment of real
estate taxes, hazard insurance, FHA mortgage insurance premiums attributable to
the project, and the payment of the initial cost of equipping and renting the project.
The disbursement of these funds is arranged solely between the mortgagor and the
mortgagee, and the FHA does not supervise the application for or the payment of
same. Periodically, commencing with the beginning of the rental program, re-
quests to the mortgagee for disbursements from the working capital escrow by the
mortgagor to reimburse the mortgagor for expenses (gas bills, maintenance, ad-
vertising, model "show" suite furniture, etc.) incurred to date are made in simple
letter form accompanied by a list of items covered by the request. Submission of
paid bills and receipts may be required by the mortgagee. If preclosing rentals are
sufficient to cover these costs,206 ultimately the deposit in the working capital escrow
will be returned to the redeveloper.

"' It may also be necessary to procure a new commitment from the FNMA to purchase the increased
mortgage. It cannot be presumed that the original FNMA commitment is "open-ended" and covers
any and all increases during construction.

... Upon collateralizing the increased mortgage amount requested, the FHA will rework its Project
Income Analysis and produce a new annual amount to be contributed by the mortgagor to the
"Reserve Fund for Replacements," which, in turn, will require an amendment by the mortgagor to its
by-laws or code of regulations, if a corporation, or the trust indenture and/or regulatory agreement,
if a trust.

" Although the FHA requires that an advance amortization payment be made from any net income
from preclosing rentals, most of the items for which the 2% working capital escrow is established may
be expensed against the prec!osing rentals in determining the "net income from date of initial occupancy."
See FHA Form No. 3307 and FHA Memorandum dated Nov. 5, 1956, § 207, RH-23 7 , and S
22o(d)(3)(B), No. 35. In addition, certain fixed charges (e.g., interest, taxes, insurance, land rents)
may be allocated from the construction account to preclosing rental expense, thereby creating a construction
cost underrun on these items. It is thus to the redeveloper's advantage to seek tenants as rapidly as
individual units become available.
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4. Occupancy-FHA requirements

Prior to the occupancy of any unit of the project, a dwelling rental schedule2 °

must be submitted to the local FHA office setting forth the rents the morigagor pro-

poses to charge for each type of unit in the project. The rents to be charged by the

mortgagor need not be the exact per unit rents used by the FHA in analyzing the

economic feasibility of the project, but they must average out to no greater than the

maximum per room rent specified for the project by the FHA in its project income

analysis form. The mortgagor, therefore, may, to an extent, "merchandise" his

suites by charging more for preferred locations and possibly adjusting the rentals
to meet market demands for various-sized suites. Specified charges for leasing of

ranges, refrigerators, and other chattel property may be made by the mortgagor if

the FHA approves the charge and if such leasing is purely voluntary and not
made a condition prerequisite to the leasing of an apartment. Such charges are
permissible even if, when added to the basic rental, they exceed the FHA's ceiling on

per room rents.
Prior to the occupancy of each unit, the mortgagor must procure from the local

building department of the city a letter stating that the apartment building of which

the unit is a part has been satisfactorily completed. in accordance with the city

building code. This letter is then submitted to the FHA together with an FHA

form entitled "Permission to Occupy," °s and approval to occupy, following a visit

by the FHA project inspector, is usually forthcoming.
Once occupancy begins, monthly statements as to occupancy, rentals, and expenses

must be submitted to the local FHA office?0 9

5. Real estate taxes

On the next tax assessment date following the beginning of construction, in most

states, a portion of the construction in place will be listed on the county tax duplicate

(unless real estate tax concessions are, by state law, granted to urban renewal

projects).2 10  In some jurisdictions, when building permits are issued, the taxing

official automatically sends to the owner affidavits of building cost as of the tax

assessment date. In figuring the cost of the improvements in place as of such tax

assessmerlt date, it is sometimes permissible to exclude the general contractor's profit

and architect's fees and list only the dollar cost of bricks, mortar, and construction

labor. If such affidavits are not utilized by the jurisdiction in which the project

is situated, the mortgagor may have no control over the final tax assessment and will,

if he believes the ultimate assessment to be too high, have to resort to the customary

protest procedures of filing a complaint with the local county board of revision.

1*1 FHA Form No. 2458. Requirement of submitting such a form is contained in a corporate mort-
gagor's articles of incorporation, and, by incorporation by reference, in said mortgagors by-laws or code
of regulations, and in the regulatory agreement covering a trust mortgagor.

'0 sFHA Form No. 2485.
'0 1,Tis requirement is imposed by the articles of incorporation or regulatory agreement of the mort-

gagor.
"* See supra pp. 123-24.
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C. Completion

x. Cost certification and advance amortization procedures

Upon completion of construction, the mortgagor (and, if an "identity of interest"

arrangement exists, the general contractor) must certify actual costs to the FHA
office.'" The mortgagor's cost certification (which incorporates, as an item therein,

the total actual costs of the general contractor) must be prepared and certified by an
independent public accountant. Savings by the general contractor in basic construc-

tion costs may be balanced, for cost certification purposes, by the additional cost of

FHA-approved change orders. Such construction cost savings may also be balanced

by expenditures for FNMA permanent financing, which presently total two and

one-half per cent of the principal mortgage amount. Any construction costs in
excess of the original FHA estimate, however, plus or minus approved 'change

order costs, can be cost certified but may be disallowed. Fees established for legal
and organizational expenses, general contractor's general overhead, and architect's

fee, if exceeded, may be disallowed to the extent of such-excess? 1 - But this is a
matter of explanation and negotiation with the local FHA office, which may allow

such excess expenses under appropriate circumstances.
If rentals have been collected prior to cost certification, the mortgagor must

supply the local FHA office, simultaneously with cost certification,,a profit and loss

statement from the date occupancy began to the date of cost certification and,
perhaps, make an advance amortization payment. 1

' The administrative rules and

regulations of the FHA, to prevent "mortgaging out" as was done under the section
6o8 program, also require a redeveloper to make a minimum cash investment

equal to three per cent of the actual project cost as certified at completion. 214  The

equity investment,. which may not be withdrawn for three years, will usually have

been made by any redeveloper who is not also a builder. If the full three per cent

has not been invested by the redeveloper, he will have to make a cash deposit to

bring his total cash investment up to three per cent.
After reviewing the cost certification and calculating the advance amortization

payment, if any, the local FHA office issues Form 258o, "Maximum Insurable Mort-

gage," stating the maximum insurable mortgage that FHA will insure to be the

amount cost certified (after disalowances and deductions) or the amount specified

in the original commitment to insure, whichever is less.
Upon completion of the above procedures, the FHA project inspector inspects

"FMA Forms No. 3378 (mortgagor) and 3378-A (general contractor). Cost certification takes
place simultaneously with the so-called "next to the last" draw-the request for payment of the retained
percentage due the general contractor. The last draw or request relates to payment of the balance of
mortgage proceeds held by the mortgagee and consists of nonconstruction items, primarily the balance,
if any, of the profit and risk fee.

'"The new forms of architect's contract, FHA Forms No. 2719-A 'and 2719-C, provide for an ad-
justment in the architect's percentage fee if approved additive change orders increase the cost of the
project2" See supra note 2o6.

"224 C.F.R. S 232.18(g) (1956).
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the project, notes the items of delayed completion, -"' and certifies the project as
complete except for such items. An escrow agreement is executed between the mort-
gagor and mortgagee establishing an escrow in twice the amount of the FHA csti-
mated cost of completing the items of delayed completion,"" and thereupon the
balance of construction funds held by the mortgagee (the ten per cent retention) is
distributed.

2. Final endorsement

Thirty days after FHA certification that the project is complete (except for
delayed completion items), the mortgage note may be finally endorsed. Final en-
dorsement, as contrasted with initial endorsement, is quite simple and dozs not
require the presence of the FHA closing attorney. Many of the necessary docu-
ments will have been submitted -during the course of construction. A final site
survey, showing the location of the buildings on the project property and compliance
with set-back lines, an opinion letter of the attorney for the mortgagor, a request for
final endorsement of the credit instrument,"1 7 and an updated policy of title
insurance-'8 are among the principal papers submitted. Prior to the procurement
and submission of the title insurance policy, a completion certificate should be
obtained, in recordable form, from the LPA and recorded in order to cancel of record
any penalties or reversions that would have resulted from the failure of the re-
developer to complete construction. 219  The mortgagor should also obtain and
record, prior to procuring the title insurance policy, any necessary reciprocal ease-
ment agreements with adjacent redevelopers or property owners relating to utility

and sidewalk easements and rights-of-way. Such agreements should be cleared in
proposed form with the local FHA office and with the FNMA. Lastly, the mort-

gagor will submit its request for any balance of the mortgage proceeds still held
by the mortgagee, which, assuming everything else to be in order, will be paid.
Thereupon, the mortgage note is submitted to the FHA for final endorsement.

3. Sale of mortgage and mortgage note

If the interest on the project mortgage is at the time of final endorsement higher

than current conventional interest rates, the mortgagor may desire that the mortgage
note not be sold to the FNMA at the agreed one per cent discount and one-half
per cent purchase fee.F ° On the other hand, if the interest rate on the project

"*Most typically, this will be landscaping work in the event that final endorsement takes place

during a nonplanting season.
' FHA Form No. 2456. The funds so escrowed are disbursed when the FHA project inspector.

acting on the request of the mortgagee, inspects the site and certifies the delayed completion items to be
completed. The escrowed amount is double the FHA estimated cost of completion, and subsequent to
completion, the mortgagor must cost-certify. informally, the actual cost of completing the delayed com-
pletion items.

...FHA Foim No. 2023.

... Naming both the Federal Housing Commissioner and the FNMA as the insureds.
S 1This is required by the FN.W1, and the title policy should be written with an eye to FNMA re-

quirements.
-" See supra note 145.
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mortgage at sucb time is lower than current conventional interest rates, the con-
struction mortgagee will want to sell the mortgage note to the FNMA as quickly as
possible and usually will request the help of the attorney for the redeveloper in
assembling the necessary documentation.F l

The FNMA requires certification letters from the FHA as to the validity of the
mortgage deed, requires FHA certification that it approves the articles of incorpora-
ion of the mortgagor, and requires certification by the FHA that such exceptions

as are shown on the title insurance policy do not, in the FHA's opinion, affect the
FHA appraised value of the projectYm . It will, in all probability, be necessary to
supply the FNMA with a new, updated policy of title insurance, since the FNMA
requires a policy to be dated within thirty days of the purchase by the FNMA of
the mortgage and note, and it will normally take more than thirty days after
the FHA final endorsement to consummate the sale to the FNMA. It is also neces-
sary to supply a comprehensive opinion letter, an occupancy report indicating occu-
pancy trends, photographs of the project, and a current profit and loss statement of
the mortgagor. Hazard and fire insurance policies, which at the completion of
construction were changed from "builder's risk" form to permanent form, must be
amended to include the FNMA as an insured. The real estate and chattel mort-
gages must be assigned and the assignment recorded. The F NMA will not pur-
chase the mortgage and the note if the mortgagor is already in default on same, and
as a prerequisite to such purchase, the mortgagor must bring the mortgage note
current. Thereafter, the mortgagor may, if it is necessary, make a request for a
moratorium on amortization payments and payments to the replacement reserves?

VII

OOCUPANCY AND OPERATION

A. Commercial and Industrial Redevelopment Properties

The occupancy and operation of commercial and industrial properties built under
a redevelopment program should not differ at all from usual circumstances. The
area may be somewhat better planned and better zoned, because of the absence of
nonconforming uses. Except for parking garages, where rates may be regulated,22
and except for convenience shopping in residential areas, the LPA usually will not
seek to retain any control over completed commercial and industrial property, and
it will be regulated only by ordinances and codes that apply to the general com-
munity.

"'FNMA requirements may be found in the FNMA, SEaXER's GUDML.
"These certifications may be in letter form from the FHA to the FNIMA.
... The FNMA requirements and procedures relating to modifications of the original mortgage terms

are contained in FNMA, SERvicER's GuIDE reg. 115.

... There has been a great deal of litigation about the constitutionality of municipally supplied parking
facilities. Sometimes they are attacked because rates are not. regulated and sometimes because they
are. See, e.g., Foltz v. City of Indianapolis, 234 Ind. 656. 13o N.E.2d 650 (1955); Omaha Parking.
Authority v. City of Omaha, 163 Neb. 97, 77 N.W.ad 86a (1956). Cf. Denihan Enterprises, Inc. V.
O'DwAer, 302 N.Y. 451, 99 N.E.2d 235 (x95x).
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Many LPAs apply special restrictions on convenience shopping areas not only
to achieve harmony with the plan for the related residential property, but also to

protect the economic value of any larger shopping centers contemplated by the
redevelopment plan to be constructed in the vicinity. Counsel for the redeveloper

should resist the desire of some LPAs to make these restrictions very comprehensive

and then to insert them into the granting deeds, possibly as covenants to run with

the land enforceable by any tenant in the related residential property and waivable
only by all the tenants.2  The larger shopping center may never be built, and
expansion of the convenience shopping may become essential to attract tenants
to the related residential areas. Changing shopping habits may switch the types of

goods and services appropriate for convenience purchasing areas. For example,
modern dry cleaning equipment sufficiently safe and simple for operation in neigh-

borhood stores and the newly popular self-operated laundry centers have both had
considerable zoning difficulty and in some cities would be excluded from the con-

venience shopping areas by the language of proposed land disposition restrictions.
If the LPA does insist on such restrictions, possibly because they have been frozen

into prebid plans and documents, counsel should make sure that the LPA can amend
or waive them with as little additional outside participation as possible and that
some successor (perhaps the mayor) is designated to the powers of the LPA in the

event of its termination without a succeeding entity.

B. Residential Redevelopment Properties

The occupancy and operation of completed residential properties built under a

redevelopment program will differ in a number of ways from usual circumstances.
If FHA financing has been used, a rental ceiling will be set by the FHA with which
the redeveloper must comply. 28 If a property management firm is used, the con-

tract with it should reflect some of the peculiar problems of residential urban re-
development, 2-" and, more important, the property management firm's personnel
on the site should be alerted to the special problems they may encounter. These
problems derive almost entirely from the fact that in the larger redevelopment
projects, the redeveloper is doing much more than just managing a number of

" In one city where an important redevelopment official despises flashing neon signs, a covenant that

runs with the land in the grant deed perpetually prohibits them, and only a Horatius-at-the-bridge stand
by the redeveloper's counsel reduced the prohibition to a covenant from a condition subsequent with
reverter. See supra note 90.

""' Aside from FHA enforcement, tenants may directly sue for overcharges, Parkin v. Damen-Ridge
Apts., 348 Il1. App. 428, 1o9 N.E.2d 363 (1952); even if the overcharge is made indirectly by means of
a rental agency owned by the landlord that charges commissions. Brinkmann v. Urban Realty Co., xo
N.J. x3, 89 A.2d 394 (1952).

227 The FHA, if it insures the mortgage on the property, will require that the right be reserved in the
management contract for cancellation without cause by the FHA if it takes over the project. Some
FHA offices also wish the FHA rental schedules to be stated in the management contract, but this
is best hardled by a general provision requiring the managing agent to change the FHA rentals as
established from time to time. In addition, the managing agent's contract should provide that units
cannot be leased for periods of less thar, 3o days or discriminat: against families with children.
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apartment houses-he is running a new community, and the residents may occasion-
ally act more like free citizens than tenants.

A good part of such a tenant attitude reflects the fact that government has been
deeply involved in the project, and the publicity may have left a community mis-
understanding that the redevelopment apartments are some sort of middle- or
upper-class public housing. If the governor laid the cornerstone and the mayor wel-
comed the first tenant, why shouldn't the state house or city hall see that rents are
lowered or forgiven when a tenant is out of work or see that better dryers are put in
the laundries? This public relations problem may be intensified by a political vacuum
created when the area was demolished and that will have been filled by enough new
tenant voters to control, perhaps, the election of the local city councilman if the
council is elected by wards rather than on a city-wide basis. Some candidate may
even be unable to resist promising lower rents and better laundries.

The redeveloper's solution is a well thought-out public relations program for
the tenants right from the start, emphasizing that they are tenants of a private
owner and that, upon completion, only the FHA rent controls distinguish the project
from other private apartments-and, indeed, the FHA rent controls apply to many
other apartments outside the redevelopment area. A second public relations problem
is to explain to the city officials that in the long run, they are better off seeking a
little less publicity and credit as the project is completed and concomitantly receiving
a lot less aggravation and blame if a toilet overflows or a roof leaks.

The planning and architecture of large redevelopment projects is often designed
to encourage the development of community spirit. For example, instead of many
separate entrances, each opening on a public street as in a traditional city apartment
block, the buildings may be grouped with path plans, and there may be sitting areas
and common rooms. As the paternal industrialists discovered who saw their com-
pany unions joining the CIO in the i93o's, redevelopers who build developments so
lesigned and then fail to anticipate, understand, and negotiate intelligently with
group action may discover that, like Frankenstein, they cannot control their creation.
fenant-association agitation, rent strikes, and the like are better prevented by astute
?lanning than resisted by court actions. Most of the law on tenant associations has
een created in New York City by tenant associations organized to resist landlord

ittempts to raise rents under the New York rent control act or to oppose the "co-
:ping" of rental properties.228 Peaceful picketing by tenant associations is legal, but

2" The New York State Rent Control Act makes specific provision for tenant committees and con-

emplates action by them in enforcing tenants' rights generally in Rent Commission proceedings. See
q.Y.S. Rent Comm'n Regs. § 91. In Barnes-Arno Building Corp. v. Hoffman, 89 N.Y.L.J. 1324
:1933), the New York court refused to enjoin a group of tenants from peaceful picketing in support
;f a dispute between them and the landlord concerning the amount of rent to be paid, although they
vere enjoined from doing any willful damage to the property. The New York courts have, however,
:njoined anyone not a tenant from picketing the premises in connection with a property dispute on the
,round that there was an insufficient property interest in the controversy. Birnbaum v. Margosian, 89
J.Y.L.J. 1323 (March 6, 1933). While the New York courts have sanctioned peaceful picketing generally
n public places, it has been held that picketing in nonlabor disputes upon private property does not come
vithin the scope of the rule. See Sea Gate Assn v. Sea Gate Tenants Assn, 168 Misc. 742, 6 N.Y.S.2d
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the use of false or misleading placards can probably be enjoined. -

Another tenant problem is nondiscriminatory or so-called "opcn" occupancy.
The FHA will not permit discrimination to be required by a recorded covenant,2 11

and this is about as far as the land disposition agreements of many LPAs go.2 1

Other LPAs, however, may insert antidiscrimination provisions in the disposition
documents, and the local Negro leadership will be aware of them. A recent New
Jersey case has upheld a state ban on racial discrimination in housing assisted by
FHA financing. - 2 To the extent that a high percentage of the cleared areas were
occupied by Negro tenants, there will be a feeling in the Negro community and
to some degree in the general community that the desire of Negroes to live in the
new properties should not be denied. The redeveloper may, therefore, have to
accept a small role in solving the minority problem, and individuals unwilling to
undertake the operation of integrated housing are best advised to avoid redevelop-
ment.

Finally, the redeveloper during the initial rent-up period may find that the
387 (Sup. Ct. 1938); 70 C.J.S. Picleting § 1 (1951). Recently, a city-wide organization of tenants'
committees has been organized in New York City, primarily to lobby for continuation of rent control.

2" See Bernstein v. Retail Cleaners & Dyers Ass'n, 31 Ohio N.P. (n.s.) 433 (C.P. 1934), where a
retail dry-cleaning establishment was picketed by an association of retail cleaners and tailors, alleging
violations of the Code of Fair Competition for the dry-cleaning industry. In denying an injunction, the
court made the following observations:

"Picketing, so-called, is a method long established as legal, where not accompanied by intimidating
and importunate conduct, as a means of endeavoring to settle economic disputes existing between
workers and employers. . .. It has also been frequently used by groups desiring to accomplish political
objectives. It is a publicity mechanism, designed to advise the public of the existence of a present contro-
versy between those picketing and the one picketed.... But if the objective is the honestly believed cor-
rect disposition of a real and existing economic dispute, it is legal. .. . The picketing program has rarely
been resorted to by others than labor unions, but in reason, so it seems to me, there is no real dis-
tinction between the right of union members so to do and the right of the defendants, under circum-
stances prevailing in the present emergency, likewise to act." Id. at 435-36.

- " See art. VIII of model form of articles of incorporation and para. A(13) of model form of
regulatory agreement.

"' See Nondiscrimination Clauses in Regard to Public Housing, Private Housing'and Urban Redevdop-
ment Undertakings, 15 J. HoesiaG a7 (1958). There has been criticism of the federal housing programs
for their cautious action in regard to segregation. See quotation from U.S. osmt',c ox Civi. RiG-rs
(1959), quoted in House and 'Home, Oct. 1959, p. 54. At least one important national rcdcvclotper
regards the open occupancy problem as greatly ecaggcrated and unlikely-to affect financial feasibility of
long terns investment in urban renewal projects. See testimony of James H. Scheuer in Hearings on
Housing Bejore United States Commission on Civil Rights 282, at 293-94 (1959)-

'= "Congress did refuse to accept amendments to various versions of the National Housing Act . . .
which would have expressly prohibited the discrimination with which plaintiffs are charged. . . . But
to construe this against state laws having the same effect is not warranted by the circumstances. Failure
of Congress to incorporate in the National Housing Act a positive imposition of a policy of non-
discrimination with its necessary national implications, may be grounded in political expediency to secure
its enactment, and in any event, such a provision would not account for local conditions and the effect
of such a policy, on a local basis, on the national housing program. But state laws incorporating such
a policy taking into account and being expressly designed to meet purely local conditions and attitudes.
are not subject to the same difficulty." Levitt and Sons, Inc. v. Division Against Discrimination in State
Dep't of Education, 3 N.J. 5r4, 535, 158 A.2d 177, 188 (196o). For earlier comments, see L-hman, Dis-
crimination in FHA Guaranteed Home Financing, 40 Cm. B. Rtc. 375 (1959); Comment, Builder of FHA
Housing Held Barred Iron) Discrimirating .Against Purchasers on Basis of Race: Possible Sources rf
Federal Prohibition and Bases for Cause of Action, 59 CoLtM. L. R~v. 782 (1959); Note, The New Jersry
Housing Anti-Bias Law: A4pplica:ion to Nen State Aided Developments, 12 RivT.1 s L. Rtv. 57- .
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project will not be self-sufficient as early as he had hoped. This usually reflects the
fact that total redevelopment is needed before good occupancy rates can be attained.
Until the new shopping center, the refurbished school, the improved park, the more
frequent bus service, and the better street lighting are finished-or at least obviously
well toward completion-tenants will .be reluctant to move into the redeveloped
neighborhood. 3 Some of these facilities, however, both commercial and govern-
mental, are difficult to start before the tenants move in. It is the chicken-or-egg-first
problem, and both the FHA and the FNMA have been obliged to recognize this
with mortgage loan accommodations. The FHA and the FNMA have regulations
permitting a moratorium on principal payments and payments to the replacement
reserve -a and have thus partially recognized that the first projects in a large re-
development area will require additional time for rent-up. The more suitable

financing pattern, however, would be one where no debt-service payments com-
menced until substantial renting-up of the project was completed, and this would
require a longer construction loan period with a capitalization of interest rather
than a moratorium agreement. In many communities, the local real estate tax
authorities have also recognized that the real property assessment must be depressed
for an oasis of new construction in a desert of slum and demolition.

VIll

SALE OR REFINANCING OF AN URBAN, REDEVELOPMiENT PROJECr

If the redeveloper has been careful to obtain and record completion certificates,
his title and right to transfer should be clear and the tax considerations of such sale
or refinancing will be the same as is the case with -most other real estate transactions.
First, any sale of the project within three years of completion will create the possi-
bility of ordinary income instead of capital gain treatment under the collapsibility
rules of section 34x.°- Second, since the project will have been heavily mortgaged
and depreciation will have reduced the tax basis below the principal due on the
mortgage note, the project is likely to have a negative basis, so that the capital gait
will exceed the consideration received by the seller to the extent of the gap between
the tax basis and mortgage balance.

For the second of the above reasons, the redeveloper may decide to refinance rather
than to sell. Upon refinancing, assuming the collapsibility rules would not apply,
no gain is realized, and if the corporate redeveloper has no realized earnings and
profits (which it should not have if it has been taking accelerated depreciation), it

"'See Report on Detroit's "Gratiot" Redevelopment Project, House and Home, Oct. 1959, p. 55.
."'See 6 FHA, PROJEcr MORTGAGE SERVICING bk. A, pt. C, para. 644.10; FN A, SERVICER GUIDY reg.

115.
"I'. See discuss;on supra p. 159 and citations at supra note 173.
58A sale of the mortgagors stoidc rather than a sale of the project by the mortgagor would produce

different tax results. See discussion of Crane v. United States, supra note 185. The Crane rule may
not apply upon abandonment. See Crane v. United States, 331 U.S. 1, 14 n. 37 (1947).
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can distribute any proceeds from an increase in the amount of the mortgage as a
return of capital or capital gain.'

-From the purchaser's viewpoint, there are only a few problems unique to urban
redevelopment. The deed restrictions and other covenants relating to the property
must be carefully checked, and if the LPA has been reasonable and the redeveloper's
counsel careful, these should not be burdensome. The purchaser must also check
carefully what unusual responsibilities he must assume for maintenance of public
improvements and utilities by reason of formal cooperation agreements. He should
also verify the extent to which real estate tax abatements and any other special
advantages enjoyed by the initial redeveloper are transferable.

The purchaser may wish to preserve the FHA mortgage note because of a favor-
able interest rate, even though the FHA controls will remain in effect. He can do
this by buying the stock of the mortgagor corporation, which will require notice to,
but not the consent of, the FHA. This purchase of the stock will also preserve the
right to take rapid depreciation; but there will be no "step-up" in basis by the amount
by which the increased purchase price exceeds the corporation's basis, and the earlier
years of heaviest depreciation will have been enjoyed by the seller. A "stepped-up"
basis can be obtained if the purchaser organizes as vendee a new FHA-approved
mortgage corporation to acquire the property. The transfer from the old FHA-
approved mortgagor to the new PHA mortgagor must be requested by the mort-
gagee, and the mortgagee may not do so if the interest rate it is receiving is below
current rates-it would prefer to have the mortgage paid off. In a few instances,
the FHA has approved transfer to a general business corporation (with other assets)
and permitted such corporations to take the property subject to, without personally
assuming, the mortgage. The FHA controls have been imposed by a regulatory
agreement. This procedure permits the purchaser to file a single tax return for all
of its operations, including the FHA project, without the need for a consolidated
tax return.nss

XI

CONCLUSION

The importance to the United States of its urban renewal program cannot be over-
emphasized. Almost every American metropolitan center has a rotten doughnut of
deteriorating buildings that separates its commercial downtown core from its resi-
dential suburbs. This deterioration, if permitted to spread, can undermine our
urban way of life by driving to suburbia the types of city dwellers who largely

"" See Andrews, Out of Its Earnings and Profits: Some Reflections on the Taxation of Dividends, 69
HARv. L. REv. 1403 (1956); Marx v. Bragalini, 6 N.Y.2d 322, x89 N.Y.S.2d 846 (Ct. App. 1959) (same
treatment under New York Personal Income Tax Law). The redeveloper should check the applicability of
ITrr. Rev. ConE OF 1954 S 312(j), which taxes the distribution of proceeds of loans insured by the United
States. In most instances, S 312(j) will not create a tax problem, since, for its purposes, the adjusted
basis is determined without deducting depreciation. Also, see Lurke, The Messrs. Gross and Morton:
Modern '49ers, 33 TAxEs 666 (1955); Alexander, Some Earnings and Profits Aspects of the Internal
Revenue Code of 1954, 7 HA-STiNGS L.J. 285 (z956).

""' See supra p. x58 for a discussion of consolidated tax returns.
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produce and support our cultural institutions. It has been well said that "when
civilizations die, the decaying city sings the requiem."2 9

Thus far, the renewal program has been a success in its purely governmental
function of demolishing the decay. Almost the only criticisms of the bulldozers
have been that they occasionally chew up, along with eyesores and areas, landmarks
that it would have been better to have rehabilitated than to have destroyed. But
in its construction aspects, where Congress has dictated that the primary job be
done by private enterprise aided by various types of governmental assistance,240 the
urban renewal progam in many instances has been severely cricticized. In some
cities, cleared areas have-lain idle for years as successive sponsors have become dis-
couraged and abandoned projects because of delays, red tape, and lack of.coordina-
tion between government agencies. Elsewhere, perhaps because some city has been
obliged to accept any sponsor -who would build anything, new projects have been
built that are improvements over the demolished structures only in sanitation. 41

On the other hand, a number of financially sound, handsome, and delightful
projects have been built, in some instances even more rapidly than most non-
government-aided developments, and these instances demonstrate that the urban
redevelopment experiment of mixing public and private initiative can be made to
succeed. Of course, there will be a recurrent need to calibrate the government aids
so that they provide adequate but not excessive incentive to private enterprise; and
the government program aimed at stimulating private enterprise will remain
complex-necessarily, since local, state,242 and federal governments are all involved.

In addition to these interesting problems of federalism, counsel for the private re-
developer in his work will encounter the niceties of ancient real estate law, the higher
mathematics of real estate finance, the refinements of federal income taxation, and
all the controversial and partially explored issues of contemporary land planning
law. 4  Like the land lawyer of the eighteenth century, the railroad lawyer of the
nineteenth century, and the government lawyer of the i93o's, counsel for the private
redeveloper, when he looks .beyond his immediate problems, will see in perspective
that his function is to help develop a legal foundation for basic social and economic

l"aLange, Where Civilizations are Bought and Sold, 19 PuB. AD.W.. REv. 198 (5959).
29 National Housing Act of 949, 63 Stat. 413, 42 U.S.C. S 1450(a)(1i) (958), requires "the

urban renewal plan will afford maximum opportunity consintent with the sound needs of the locality as
a whole, for the rehabilitation or redevelopment of the urban area by private enterprise."

... See Whyte, Are Cities Un-American? in EDITORS OF FORTUNE, TIhE ExpLoDoo METROPOLIS 23, 2S
(i958); Jacobs, Dovntovn is for People. in id. at 157, 173; Editorial, What is a City, Architectural
Forum, July 1958, p. 63.

'There has been relatively little participation in urban redevelopment at the state level. Much
of the demand for state participation has been by those who would kill the program by assigning its
implementation to the level of governriscnt not equipped (largely because of rural domination) to carry
it out. See Hearings before the Subcommittee on Housing of the House Committee on Banling and
Currency, 85 th Cong. 2d Scss. 3, 9 (x958).

1'"T he lawyer is not the only professional who finds his task in redevelopment a complex one.
"Architects and planners realize that under existing conditions reconstructing a city is like trying to
perform a major operation without being able to anaesthetise the patient." Minogue, Rebuilding Britain's
Cities, Manchester Guardian 'weekly, June 23, 1960, p. x5.
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movements that are central and vital to his time. Herein lies the great challenge to.
him. Can the lawyer's knowledge and the lawyer's skills of analysis, judgment,
coordination, and improvisation help blend public goals and private energy into a
force capable in the mixed economy of the United States of reshaping the central cities.
into places where people who could move elsewhere will want to live?




