INTERPRETATIVE RULES WITH LEGISLATIVE
EFFECT: AN ANALYSIS AND A
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Administrative law recognizes a distinction between legislative and
interpretative rules.! Until recently, legislative rules differed from inter-
pretative rules in content, the authority under which each kind was
promulgated, and the procedure administrative agencies followed in
promulgating them. An interpretative rule stated what the agency
thought the statute meant.2 Since the rule merely articulated rights and
duties already implicit in the statute and did not create new ones,? the
agency needed no delegated authority to promulgate it.# Because the in-
terpretation itself lacked the force of law and its validity could be chal-
lenged before a reviewing court, an agency could adopt it without
procedures involving public participation.> A legislative rule, in con-
trast, created rights and duties in addition to those embodied in the stat-
ute. The agency administering the statute could only adopt this kind of
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1. See5U.S.C. § 553(b) (1982). See generally 2 K. DAVIS, ADMINISTRATIVE LAW TREATISE
§§ 7:7-:13, at 36-64 (2d ed. 1979 & Supp. 1982).

2. See, e.g, Skidmore v. Swift & Co., 323 U.S. 134, 138 (1944) (“[Interpretative rules] provide
a guide . . . as to how [the agency] will seek to apply [the statute].”); Gibson Wine Co. v. Snyder, 194
F.2d 329, 331 (D.C. Cir. 1952) (“[I]nterpretative rules are statements as to what the [agency] thinks
the statute . . . means.”).

3. See, e.g, Alcarez v. Block, 746 F.2d 593, 613 (9th Cir. 1984) (legislative rules ‘“‘create law
.. . incrementally imposing general, extra-statutory obligations . . .. [I]nterpretative rules.. . mercly
clarify or explain existing law or regulations.”) (citations omitted).

4. See, e.g., General Elec. Co. v. Gilbert, 429 U.S. 125, 141 (1976) (“Congress . . . did not
confer upon [the agency] authority to promulgate rules or regulations . . . . This does not mean that
[agency] guidelines are not entitled to consideration in determining legislative intent.”) (citations
omitted).

5. Courts were not obligated to give interpretative rules legislative effect. Instead, they gave
deference to such rules. The extent to which a court deferred to an agency’s interpretation depended
in part on the thoroughness of the procedure followed in adopting the rule. See Skidmore v. Swift &
Co., 323 U.S. 134, 140 (1944). In contrast, a court has no choice to defer or not to legislative rules.
It is bound to give these rules controlling effect. See infra notes 104-17 and accompanying text.

6. See, e.g., Batterton v. Francis, 432 U.S. 416, 425 & n.9 (1977).
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rule when Congress had delegated to it the authority to do so.” And
because courts accorded these rules the force of law,® agencies had to
follow notice and comment procedures in adopting them.®

This congruence of content, authority, and procedure has gradually
fallen out of balance. First, there has always been doubt whether one
could reliably tell the difference between a rule that interpreted a statute
and one that extrapolated from the statute.!® Furthermore, courts have
begun to recognize that Congress sometimes implicitly delegates author-
ity to make rules with legislative effect.!! Implicit delegations mean one
cannot depend on the express terms of the statute to decide if rules
promulgated to implement it have legislative effect. Finally, and most
recently, the United States Court of Appeals for the District of Columbia
Circuit has indicated that the procedure an agency follows in promulgat-
ing a rule does not control whether the rule has legislative effect.!2 In
General Motors Corp. v. Ruckelshaus,'® and Arrow Air, Inc. v. Dole,1* the
District of Columbia Circuit gave legislative effect to interpretative rules
adopted without notice and comment procedures.

In further blurring the distinction between legislative and mterpreta-
tive rules, General Motors and Arrow Air confront agencies with a di-
lemma. Following notice and comment procedures only ensures that a
rule will have legislative effect if Congress has explicitly or implicitly del-
egated authority to make such rules.!> Imphcit delegations may be diffi-
cult to discern.’6 If Congress has made an implicit delegation, notice and
comment procedures may not be necessary to give the rule legislative
effect. Thus, an agency cannot know with any certainty the sort of rule it
has created until after the rule reaches the courts.

This article examines how the line between legislative and interpre-
tative rules became blurred and a class of interpretative rules with legisla-

7. See, e.g., id. at 424 n.8 (distinguishing agency acting as delegate of legislative power from
agency interpreting statute as part of its administrative fnnction).

8. See, e.g, United States v. Mersky, 361 U.S. 431, 437-38 (1960) (rules created pursuant to
statutory authority “have the force of law”).

9. 5 US.C. § 553(b) (1982); see also Chrysler Corp. v. Brown, 441 U.S. 281, 302-03, 315
(1979) (legislative rules only have force of law when promulgated pursuant to notice and comment
procedures of APA; interpretative rules need not follow notice and comment); infra note 180.

10. See Chisholm v. FCC, 538 F.2d 349, 393 (D.C. Cir.) (calling line between interpretative
and legislative rules “tenuous™), cert. denied, 429 U.S. 890 (1976).

11. See infra notes 48-52 and accompanying text.

12. See infra note 50.

13. 742 F.2d 1561, 1564-67 (D.C. Cir. 1984) (en banc), cert. denied, 105 S. Ct. 2153 (1985).

14, 784 F.2d 1118, 1122-26 (D.C. Cir. 1986).

15. See infra notes 11-70 and accompanying text.

16. See infra notes 74-116 and accompanying text.
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tive effect was born.'? It suggests how agencies can determine when
Congress has implicitly delegated to them the authority to make legisla-
tive rules.!® Finally, it proposes a way of restoring the match of proce-
dure with authority that once distinguished interpretative rules from
legislative ones: If the agency wishes legislative effect for a construction
eligible for such effect, the rule must be adopted following notice to and
participation by the public; if the agency does not provide for public par-
ticipation, the rule will have only the authority and receive only the def-
erence Historically due mterpretative rules.

I. THE GENESIS AND STATUS OF INTERPRETATIVE RULES WITH
LEGISLATIVE EFFECT

A. The Historical Distinction.

A fundamental distinction in rules promulgated by administrative
agencies is that drawn between legislative rules and interpretative rules.
While the two classes are generally recognized, there is not general ac-
cord on how they should be defined.!® Professor Davis explains the dif-
ference in terms of authority: “A Jegislative rule is the product of an
exercise of delegated legislative power to make law through rules. An
interpretative rule is any rule an agency issues without exercising dele-
gated legislative power to make law through rules.”’20

Professor Schwartz uses different terminology and also defines the
classes shightly differently, distinguishing them not only in terms of au-
thority but also in terms of content:

17. Courts have not recognized the discrete class “interpretative rule with legislative effect.” In
fact, the opinions that address this class of rules analyze them as if they were legislative rules and
give them the controlling effect of such rules but fail to impose the rulemaking procedure required
for legislative rules by 5 U.S.C. § 553(b). An exception to the courts’ typical treatment occurred in
General Motors Corp. v. Ruckelshaus, 742 F.2d 1561 (D.C. Cir. 1984) (en banc), cert. denied, 105 S.
Ct. 2153 (1985), in which the rule was specifically held to be interpretative and yet given the control-
ling effect of a legislative rule, id. at 1564-67, and in Arrow Air, Inc. v. Dole, 784 F.2d 1118, 1122-26
(D.C. Cir. 1986); see also infra note 50 (discussing General Motors and Arrow Air).

For further discussion of the appropriateness of the label and whether the rules in question
should actually be viewed as legislative, see infra notes 122, 206-11 and accompanying text.

18. See infra notes 75-117 and accompanying text.

19. See Chisholm v. FCC, 538 F.2d 349, 393 (D.C. Cir.) (“The distinction between an interpre-
tative rule . . . and a legislative rule . . . is often tenuous. . . . No talismanic factor has emerged from
the cases or the commentary as a guide for puzzled courts.”) (citation omitted), cert. denied, 429
U.S. 890 (1976). For a recent listing of relevant factors, see Arrow Air, Inc. v. Dole, 784 F.2d 1118,
1122-23 (D.C. Cir. 1986) (listing as “general principles” the agency’s label for the rule, the general
language of the rule, whether the rule merely restates duties created by statute, whether the policy
expressed in the rule has been consistently followed by the agency, and whether the agency’s intent
or the practical impact of the rule is to create new law, rights, or duties).

20. 2 K. DAvVISs, supra note 1, § 7:8, at 36 (emphasis added).
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Substantive rules are issued pursuant to statutory authority and imple-

ment the statute; they create law just as the statute itself does, by

changing existing rights and obligations. An interpretive rule is a clari-

fication or explanation of existimg laws or regulations, rather than a

substantive modification of them. Interpretive rules are statements as

to what the agency thinks a statute or regulation means; they are state-

ments issued to advise the public of the agency’s construction of the

law it administers.2!
Schwartz’s class of substantive rules appears coextensive with Davis’s
class of legislative rules. The definition Schwartz offers for interpretive
rules, however, seems to extend only to a subclass of Davis’s interpreta-
tive rules.22

The difference between Schwartz’s and Davis’s definitions shonld
not cause much difficulty, because the definitions are of different terms.
The Attorney General’s Manual?® however, tracks Schwartz’s defini-
tional scheine but, as do Davis?4 and the Administrative Procedure Act
(the “APA” or the “Act”),?s uses “interpretative” rather than “interpre-
tive.” The Manual defines substantive rules as “rules, other than organi-
zational or procedural . . ., issued by an agency pursuant to statutory
authority and which impleinent the statute . . .”;26 it defines interpreta-
tive rules as “rules or statements issued by an agency to advise the public
of the agency’s construction of the statutes and rules which it adminis-
ters.”27 Thus, it defines interpretative rules and legislative rules in terms
of content and authority.

All three definitional schemes either state or imply that the issuance
of interpretative rules is beyond the agency’s exphicitly delegated author-
ity.28 Interpretative rulemaking, nonetheless, is a practical necessity.

21. B. SCHWARTZ, ADMINISTRATIVE LAW § 4.6, at 158-59 (2d ed. 1984) (footnotes omitted)
(emphasis added).

22, Professor Davis does point out that “interpretative” might be misleading when an agency is
not in fact interpreting anything. He appears, however, to limit the term to instances in which the
agency gives meaning to a statute either by defining words and phrases or by filling gaps in the
statute. See 2 K. DAVIS, supra note 1, § 7:11, at 56 (“When an administrator either gives meaning to
a statute or answers a question that cannot be answered by finding the meaning in the statute, and
when he states in general terms what he is doing, the statement is called ‘an interpretative rule,’
whether or not anything is in fact interpreted.”).

23, UNITED STATES DEP'T OF JUSTICE, ATTORNEY GENERAL’S MANUAL ON THE ADMINIS-
TRATIVE PROCEDURE ACT (1947) [hereinafter ATTORNEY GENERAL’S MANUAL].

24, See supra note 20 and accompanying text.

25. 5U.S.C. §§ 551-706 (1982); see id. § 553(b)(3)(A) (exempting interpretative rules from no-
tice and comment requirements).

26. ATTORNEY GENERAL’S MANUAL, supra note 23, at 30 n.3.

27, Id.

28. Professor Davis’s definition of an interpretative rule, see supra text accompanying note 20,
expressly states that it is issued without delegated authority; as much is negatively implied in Profes-
sor Schwartz's definitions of interpretative and substantive rules, supra text aceompanying note 21,
and in those of the Attorney General’s Manual, supra text accompanying notes 26 and 27. But cf.



350 DUKE LAW JOURNAL [Vol. 1986:346

“When Congress enacts a statute and assigns the administration of it to
an agency, the agency encounters questions the statute does not answer
and the agency must answer them. The agency heads must instruct their
staffs what to do about such questions, and the instructions are interpre-
tative rules.”?® Thus, while legislative rules grant new rights and impose
new obligations, interpretative rules mnerely explain the rights and obliga-
tions already created, albeit in masked form, by the statute.3°
Traditionally, the most important result of distinguishing interpreta-
tive from legislative rules on the basis of whether they were promulgated
pursuant to delegated authority was that the courts accorded differing
effect to the two types.3! “[V]alid legislative rules have about the samne
effect as valid statutes and are therefore binding on courts, but . . . the
courts in varying degrees refrain from substituting judgment as to the
content of interpretative rules.””32 Thus, legislative rules mnay be set aside
only if “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law . . . [or] in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right.””33 Historically, however, “a
court is not required to give effect to an interpretative regulation. Vary-
ing degrees of deference are accorded to administrative interpretations,
based on such factors as the timing and consistency of the agency’s posi-
tion, and the nature of its expertise.”’3* Although the factors that lead a
court to grant deference to interpretative rules have been spelled out,
how the degree of deference relates to the presence, absence, or salience
of these factors remains unclear.?> Clarifying that standard of deference,

Morton v. Ruiz, 415 U.S. 199, 231 (1974) (“The power of an administrative agency to administer a
congressionally created and funded program necessarily requires the formulation of policy and the
making of rules to fill any gap left, implicitly or explicitly by Congress.”).

29. 2 K. DAvVIs, supra note 1, § 7:11, at 55; see also Morton v. Ruiz, 415 U.S. 199, 231 (1974).

30. Batterton v. Marshall, 648 F.2d 694 (D.C. Cir. 1980), discussed how legislative rules and
interpretative rules affect existing rights and obligations. “Legislative rules. . . implement congres-
sional intent; they effectuate statutory purposes. In so doing, they grant rights, impose obligations,
or produce other significant effects on private interests.” Jd. at 701-02 (footnotes omitted). Interpre-
tative rules, and other forms of what the court called “non-binding” action, “do not, however, fore-
close alternate courses of action or conclusively affect rights of private parties,” Id. at 702 (footnote
omitted).

31. See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944), quoted in General Elec. Co. v.
Gilbert, 429 U.S. 125, 141-42 (1976); see also 2 K. DAVIS, supra note 1, § 7:13.

32. 5 K. DAVIS, supra note 1, § 29:20, at 421.

33. 5 U.S.C. § 706(2) (1982).

34. Batterton v. Francis, 432 U.S. 416, 425 n.9 (1977) (citing General Elec. Co. v. Gilbert, 429
U.S. 125, 141-45 (1976)); Morton v. Ruiz, 415 U.S. 199, 231-37 (1974); Skidmore v. Swift & Co., 323
U.S. 134, 140 (1944).

35. In 1979, Professor Davis stated:

Probably courts always have power to substitute their judgment for the content of interpre-

tative rules. Such rules gain authoritative weight to the extent that courts refrain from

substituting judgment. The theory is clear that, in absence of a delegation of legislative
power to the agency, what the agency does in interpreting the law cannot be binding on the
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however, is not the goal of this article. Rather, the article examines the
origin of those rules that appear to be interpretative insofar as they may
be promuigated without notice and comment rulemaking and they con-
strue congressional enactments, but which appear to have legislative ef-
fect and thus may only be set aside under the far stricter “arbitrary and
capricious” standard.36

The legislative/interpretative distinction is of relatively recent vin-
tage, as is the recognition of legislative rulemaking authority generally.
As late as 1932, the Supreme Court was able to state: “That the legisla-
tive power of Congress cannot be delegated is, of course, clear.”’3” Pro-
fessor Davis, however, traces the rise of legislative rules to 1911,3% when
the Supreme Court decided United States v. Grimaud.*® In upholding
regulations promulgated by the Secretary of Agriculture controlling the
grazing of sheep in forest preserves, the Court stated, “[W]hen Congress
has legisiated and indicated its will, it could give to those who were to act
under such general provisions ‘power to fill up the details’ by the estab-
lishment of administrative rules and regulations . . . .”4° This statement
obviously contradicted the anti-delegation view that the Court expressed
in 1932, and the tension persisted until the discrepancy was resolved by a
1940 case,*! after which “[t]he way was open for agreeing that adminis-
trative rules may have force of law, and that the content of the rules may
be administratively determined.”’42

The recognition of interpretative rulemaking “authority” appears to
have been less controversial, since that “authority” was not really a grant
of power. At its base is the need of the administrative agency to say what

courts. A court which finds substitution of its judgment to be desirable always has power
to substitute judgment for that of the agency in determining the content of interpretative
rules.

Unquestionably one of the most important factors in each decision on what weight to
give an interpretative rule is the degree of judicial agreement or disagreement with the rule.

2 K. Davis, supra note 1, § 7:13, at 59-60.

36. Normally, an agency rule would be arbitrary and capricious if the agency has relied on
factors which Congress has not intended it to consider, entirely failed to consider an impor-
taut aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertise.

Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).

37. United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85 (1932).

38. See 2 K. Davss, supra note 1, § 7:9, at 44-45.

39. 220 U.S. 506 (1911).

40. Id. at 517.

41, Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 398 (1940) (“Delegation by Con-
gress has long been recognized as necessary in order that the exertion of legislative power does not
become a futility.”).

42. 2 K. DAvVIs, supra note 1, § 7:9, at 44.
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it beheves the law is and how that behef will guide its actions.4*> The
Court considered such interpretative rules in Skidmore v. Swift & Co.,*
stating:

We consider that the rulings, interpretations and opinions of the Ad-

ministrator under this Act, while not controlling upon the courts by

reason of their authority, do constitute a body of experience and in-
formed judgment to which courts and litigants may properly resort for
guidance. The weight of such a judgment in a particular case will de-
pend upon the thoroughness evident in its consideration, the validity of

its reasoning, its consistency with earlier and later pronouncements,

and all those factors which give it power to persuade, if lacking power

to control.*3
Since the interpretative rule had no binding authority, and none of the
three coordinate branches had delegated any of its power, there would be
little cause for controversy.

As legislative rulemaking authority grew, the distinction between
legislative and interpretative rules becamne more important. The differ-
ence in their binding effect on the courts and on the rights of individuals
became reflected in the differences in the procedures required in their
adoption. Legislative rulemaking requires notice of the proposed rule in
the Federal Register and an opportunity for interested persons to partici-
pate in the rulemaking through submission of written or oral comment or
argument;* interpretative rulemaking lacks these notice and comment
requirements.4’

In summary, administrative law caine to recognize interpretative
rules as ones that clarified statutory rights and duties, were promulgated
pursuant to an agency’s inherent authority to express what it believed the
statute meant, and were due varying degrees of deference fromn reviewing
courts. It conceived of legislative rules as ones that expressed new rights
and duties through the agency’s exercise of delegated legislative authority
and that were due the respect afforded to other laws by reviewing courts.

B. The Distinction Blurred.

In the past decade, the distinction has become blurred. Congress,
the courts have found, may delegate the authority to interpret statutes,

43. See supra notes 28-30 and accompanying text. This justification rests on the view that
interpretative rules are interpretive. The tension between that view and the Davis definition—a rule
promulgated without exercising delegated legislative authority, see supra text accompanying note
20—did not exist until the advent of interpretative rules with legislative effect—rules that are inter~
pretive but are issued pursuant to delegated legislative authority.

44. 323 US. 134 (1944).

45, Id. at 140.

46. See 5 U.S.C. § 553 (1982).

47. See id. § 553(b)(3)(A).
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and it may do so implicitly as well as explicitly. Furthermore under Gen-
eral Motors Corp. v. Ruckelshaus an agency, pursuant to its delegated
authority, may promulgate interpretative rules that have legislative effect
without following notice and comment rulemaking.

In Batterton v. Francis“® the Supreme Court decided that admimis-
trative interpretations of statutory terms—normally the subject of inter-
pretative rules*—may under some circumstances have legislative
effect.’® The Court stated:

Congress in § 407(2) [of the Social Security Act, 42 U.S.C. § 607(2)

(1982)] expressly delegated to the Secretary [of Health, Education and

Welfare] the power to prescribe standards for determining what consti-

tutes “anemployment” for purposes of AFDC-UF eligibility. In a sit-

uation of this kind, Congress entrusts to the Secretary, rather than to

the courts, the primary responsibility for iterpreting the statutory

term. In exercising that responsibility, the Secretary adopts regula-

tions with legislative effect. A reviewing court is not free to set aside
those regulations simply because it would have interpreted the statute

in a different manner.5!

48. 432 U.S. 416 (1977).

49, See supra note 22 and accompanying text.

50. Granting legislative effect to rules that construe statutory terms raises the interesting ques-
tion whether these agency constructions remain interpretative rules or should instead be considered
legislative rules. Indeed, nothing in Batferton suggests that the Court viewed the rule as anything
but legislative. Moreover, under Davis’s distinction, see supra text accompanying note 20, the rule
would be legislative, since the construction is “the product of an exercise of delegated legislative
power.” Although one may argue that this power is not “to make law through rules” but rather is a
power to say what the law enacted by Congress means, the difference where Congress has left a gap
and authorized its filling is semantic. Given the authoritative effect of rules, perhaps it is more
appropriate to consider them legislative and require the notice and comment procedures of 5 U.S.C.
§ 553 in their adoption. See infra notes 207-11 and accompanying text.

The United States Court of Appeals for the District of Columbia Circuit seems to have taken a
different view in General Motors Corp. v. Ruckelshaus, 742 F.2d 1561 (D.C. Cir. 1984) (en banc),
cert. denied, 105 S. Ct. 2153 (1985), and in Arrow Air, Inc. v. Dole, 784 F.2d 1118 (D.C. Cir. 1986).
In considering an Environmental Protection Agency (EPA) regulation, the General Motors court
first determined that it was an interpretative rule and that notice and comment were not required.
General Motors, 742 F.2d at 1564-66. The court then granted the rule the authority due under the
Supreme Court’s decision in Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S.
837 (1984). General Motors, 742 F.2d at 1566-67. The Arrow Air court followed the same patteru in
upholding the Civil Aeronautics Board’s interpretation of a regulation. Arrow Air, 784 F.2d at 1122-
26. There are three possible reasons for such treatment. The courts might have construed Chevron
to apply to all agency constructions of statutes, regardless of whether there was a delegation of
authority to construe the statute. But see infra text accompanying notes 59-71. Second, the courts
might have found an implicit delegation of authority of the sort recognized in Chevron, see infra text
accompanying note 61, but decided that such a delegation does not necessarily make a statutory
construction pursuant to the delegation a legislative rule. Third, of course, the courts might not
have considered the question whether Chevron applies to agency constructions undertaken without
an implicit delegation of authority, and thus may have cited Chevron merely as authority for grant-
ing great deference to an interpretative rule.

51. Batterton, 432 U.S. at 425 (emphasis in original). Although the Court found support in
three of its earlier cases, those cases do not state as clearly the principle that an interpretation may
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In a footnote, the Court went on to state that these regulations have the
“force and effect of law.”’52

In the following years, the Court recognized explicit delegations to
administrative agencies of the authority to construe statutes in many con-
texts and gave those constructions legislative effect.53 At the same time,

have legislative effect. In American Tel. & Tel. Co. v. United States, 299 U.S. 232 (1936), the Court
considered the Communications Act of 1934, ch. 652, 48 Stat. 1064 (codified as amended in scat-
tered sections of 15, 18, 46 & 47 U.S.C.). Section 220 of the Act authorized the Federal Communi-
cations Commission (FCC) to prescribe, “in its discretion,” the form in which accounts, records and
memoranda were to be kept. Id. § 220, 48 Stat. at 1078 (codified at 47 U.S.C. § 220 (1982)). The
Court rejected a challenge to the accounting procedures the FCC selected, stating:

This court is not at liberty to substitute its own discretion for that of administrative officers

who have kept within the bounds of their administrative powers. To show that these have

been exceeded in the field of action here involved, it is not enough that the prescribed
system of accounts shall appcar to be unwise or burdensome or inferior to another, Error

or unwisdom is not equivalent to abuse. What has been ordered must appear to be “so

entirely at odds with fundamental principles of correct accounting” . . . as to be the expres-

sion of a whim rather than the exercise of judgment.

American Tel. & Tel. Co., 299 U.S. at 236-37 (citations omitted).

In United States v. Mersky, 361 U.S. 431 (1960), the Court determined that the Tariff Act of
1930, ch. 497, 46 Stat. 590 (codified as amended at 19 U.S.C. § 1304 (1982 & Supp. IT 1984)),
authorized the Secretary of the Treasury to implement the Act by appropriate regulations and that
the statute itself was not complete. Of the regulations adopted, the Court said:

Once promulgated, these regulations, called for by the statute itself, have the foree of law,

and violations thereof incur criminal prosecutions, just as if all the details had been incor-

porated into the congressional language. The result is that neither the statute nor the
regulations are complete without the other, and only together do they have any force.

Id. at 437-38.

In the third case on which the Batterton Court relied, Atchison, T. & S.F. Ry. v. Scarlett, 300
U.S. 471 (1937), regulations adopted under the Federal Safety Appliance Act, ch. 160, 36 Stat. 298
(1910) (codified as amended at 45 U.S.C. §§ 11-16 (1982)), were in issue. The Act required, among
other things, that railroad cars be equipped with ladders, and it required the Interstate Commerce
Commission to designate the number, location, dimensions, and attachment of these ladders. The
Court held that the ladder on which the plaintiff had been injured was not defective because it
comported with the regulations in force and “[t]he regulation having been made by the commission
in pursuance of constitutional statutory authority . . . has the same foree as though prescribed in
terms by the statute.” Scarlets, 300 U.S. at 474.

The cases the Court cited clearly supported its conclusion, Batterton, then, was not a departure
from earlier law, nor did it represent a novel conclusion. It did, however, present a particularly clear
statement of the law in this area and became the precedential basis for further application of the
principle. See, e.g., eases cited infra note 53.

52. Batterton, 432 U.S. at 425 n.9.

53. See, e.g., United States v. Morton, 467 U.S. 822, 834 (1984) (“Because Congress explicitly
delegated authority to construe the statute [the child support and alimony provisions in 42 U.S.C.
§ 659 (1982)] by regulation, in this case we mnst give the regulations legislative and hence control-
ling weight unless they are arbitrary, capricious, or plainly contrary to the statute.”) (footnote omit-
ted); Heckler v. Campbell, 461 U.S. 458, 466 (1983) (“Where, as here, the statute expressly entrusts
the Secretary with the responsibility for implementing a provision [defining criteria for evaluating
disability under the Social Security Act, 42 U.S.C. § 405(a) (1982)] by regulation, our review is
limited to determining whether the regulations promulgated exceeded the Secretary’s statutory au-
thority and whether they are arbitrary and capricious.”) (footnote omitted); Herweg v. Ray, 455
U.S. 265, 274-75 (1982) (“In view of Congress’ explicit delegation of authority [in 42 U.S.C,
§ 1396a(a)(17)(B) (1982)] to give substance to the meaning of ‘available [income and resources],’ the
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the Court continued to assert the primacy of the judiciary in construing
statutes>* in those instances in which the authority to construe the statute
had not been delegated to the agency by Congress.>>

After its decision in Batterton, the Court also expanded the area of
delegated authority by recognizing the potential for implicit delegation.
In Morton v. Ruiz, ¢ the major issue was not the authority to promulgate
rules but rather the responsibilities that accompany such authority. As
part of its analysis, however, the Court stated, “The power of an admin-
istrative agency to administer a congressionally created and funded pro-

Secretary’s definition of the term is . . . entitled to ‘legislative effect.” *’) (citations omitted); Schweiker
v. Gray Panthers, 453 U.S. 34, 43-44 (1981) (same provision and conclusion as in Herweg); INS v.
Jong Ha Wang, 450 U.S. 139, 144 (1981) (per curiam) (“The crucial question in this case is what
constitutes ‘extreme hardship.” These words are not self-explanatory, and reasonable men could
easily differ as to their construction. But the Act [Immigration and Nationality Act, § 244, ch. 477,
66 Stat. 163, 214 (1952) (codified as amended at 8 U.S.C. § 1254(2)(1) (1982))] commits their defini-
tion in the first instance to the Attorney General and his delegates, and their construction and appli-
cation of this standard should not be overturned by a reviewing court simply because it may prefer
another interpretation of the statute.”).

54. See, e.g., Bureau of Alcohol, Tobacco & Firearms v. Federal Labor Relations Auth., 464
U.S. 89, 98 n.8 (1983) (“When an agency’s decision is premised on its understanding of a specific
congressional intent . . . it engages in the quintessential judicial function of deciding what a statute
means. In that case, the agency’s mterpretation, particularly to the extent it rests on factual prem-
ises within its expertise, inay be influential, but it cannot bind a court.”) (citations omitted).

55. Henry Monaghan has explained that a court, in deferring to the administrative agency, has
not abdieated its essential judicial function. The court still places limits on the agency interpretation
by applying the “arbitrary and capricious” standard when the rule has legislative effect; in fact, the
court interprets the law in determining that a rule is due legislative effect. As Professor Monaghan
puts it:

The court’s task is to fix the boundaries of delegated authority, an inquiry that mcludes

defining the range of permissible criteria. In snch an empowering arrangement, responsi-

bility for meaning is shared between court and agency; the judicial role is to specify what
the statute cannot mean, and some of what it must mean, but not all that it does mean. In

this context, the court is not abdicating its constitutional duty to “say what the law is” by

deferring to agency interpretations of law: it is simply applying the law as “inade” by the
authorized law-mnaking entity. Indeed, it would be violating legislative supremacy by fail-

ing to defer to the interpretation of an agency to the extent that the agency had been

delegated law-making authority.
Monaghan, Marbury and the Administrative State, 83 CoLum. L. REv. 1, 27-28 (1983). See also
Diver, Statutory Interpretation in the Administrative State, 133 U. PA. L. REv. 549, 570 (1985):
Statutory law in itself is a source of positive law that may offer courts guidance in deter-
mining the correct mode of statutory interpretation. . . . “The extent to which courts
should defer to agency interpretations of law is ultimately ‘a function of Congress’ intent
on the subject as revealed in the particular statutory scheme at issue.’ ” The courts must,
in other words, follow the legislature’s “interpretative intent” [sic] as much as its substan-

tive intent.

(quoting Process Gas Consumners Group v. United States Dep’t of Agriculture, 694 F.2d 778, 791
(®.C. Cir. 1982) (en banc) (quoting Constance v. Secretary of Health & Human Servs., 672 F.2d
990, 995 (Ist Cir. 1982), cert. denied, 461 U.S. 905 (1983), and Brest, The Misconceived Quest for the
Original Understanding, 60 B.UL. REv. 204, 215-16 (1980) (using the phrase “interpretive in-
tent”))); see also Montana v. Clark, 749 F.2d 740, 745 (D.C. Cir. 1984) (discussing Monaghan’s
position), cert. denied, 106 S. Ct. 246 (1985).

56. 415 U.S. 199 (1974).
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gram necessarily requires the formulation of policy and the making of
rules to fill any gap left, implicitly or explicitly, by Congress.”s?
Although the Court spoke of implicit “gaps” ratlier than implicit grants
of autliority, it later cited the opinion as one that acknowledged implicit
grants of autliority.58

The significance of an implicit or explicit gap in a statute was central
to the Court’s opinion in Chevron U.S.A. Inc. v. Natural Resources De-
fense Council.®® There, after quoting the portion of Morton v. Ruiz
quoted above,° the Court wrote:

If Congress has explicitly left a gap for the agency to fill, there is an
express delegation of authority to the agency to elucidate a specific
provision of tlie statute by regulation. Such legislative regulations are
given controlling weight unless they are arbitrary, capricious, or mani-
festly contrary to the statute. Sometimes the legislative delegation to
an agency on a particular question is implicit rather than explicit. In
such a case, a court may not substitute its own construction of a statu-
tory provision for a reasonable interpretation made by the administra-
tor of an agency.6!

Tlie juxtaposition of this language with that of Morton v. Ruiz must mean
that an administrative construction controls not only when Congress has
stated that tliere is a gap and that the agency is to fill it but also when
Congress leaves an unexplained gap. In the latter case, by not speaking
to thie point or by speaking only ambiguously, Congress is taken to have
implicitly delegated authority to the administrative agency to speak more
precisely to the issue.

According to the Chevron Court, review of an agency’s construction
of thie statute it administers centers on two questions:

First, always, is the question whether Congress has directly spoken to
the precise question at issue. If the imtent of Congress is clear, that is
thie end of the matter; for the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress. If, however,
the court determines Congress has not directly addressed thie precise
question at issue, the court does not simply impose its own construc-
tion on the statute, as would be necessary in the absence of an adminis-
trative interpretation. Rather, if tlie statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether the
agency’s answer is based on a permissible construction of the statute.2

57. Id. at 231.

58. Chevron U.S.A. Inc. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984); see
also infra notes 59-74 and accompanying text.

59. 467 U.S. 837 (1984).

60. Supra text accompanying note 57.

61. Chevron, 467 U.S. at 843-44 (footnotes omitted).

62. Id. at 842-43 (footnotes omitted).
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Thus, the Court established a two-part test.5* First, a court determines
whether the intent of Congress is clear. Second, if that intent is not clear,
the court must give a reasonable agency constriuction not simply due def-
erence, but controlling weight.

Chevron expands the range of agency constructions enjoying legisia-
tive effect. As before, regulations promulgated pursuant to exphcit dele-
gations of authority to construe a statute receive such effect. In addition,
the failure of Congress to speak clearly to the meaning of a statutory
term must be deemed an implicit delegation to the agency administering
the particular statute to construe the ambiguous terin, and dictates that
such constructions also be given legislative effect.

The Chevron Court reviewed and gave legislative effect to a rule
adopted following notice and comment rulemaking.¢ The Court did
not, therefore, address whether interpretative rules promulgated under
delegated authority without public participation should receive legisla-
tive effect. In General Motors Corp. v. Ruckelshaus 65 and Arrow Air, Inc.
v. Dole, 6 the District of Columbia Circuit relied on Chevron to give legis-
lative effect to rules promulgated pursuant to implicit delegations, but
adopted without notice and comment procedures. These interpretations of
Chevron complete the blurring of the distinction between legislative and
interpretative rules.

Whether or not the liolding in Chevron follows as clearly from prior
law as the opinion suggests,5” and whether or not General Motors Corp.
and Arrow Air follow from Chevron, the class of rules now considered to
have legislative effect has certainly increased. Furtlierinore, the increase
comes at the expense of clarity. Congress’s implicit delegations of au-
thority to an agency to construe a statute are more difficult to discern
than its explicit delegations.’®8 The Chevron Court did find an implcit

63. For a further discussion of this two-part test, see Note, 4 Framework for Judicial Review of
an Agency’s Statutory Interpretation: Chevron, U.S.A., Inc. v. Natural Resources Defense Council,
1985 DUKE L.J. 469; see also The Supreme Court, 1983 Term, 98 Harv. L. REv. 87, 247 (1984).

64. See infra note 211.

65. 742 F.2d 156 (D.C. Cir. 1984) (en banc), cert. denied, 105 S. Ct. 2153 (1985). For further
discussion of General Motors and how it appears to have interpreted Chevron, see supra note 50.

66. 784 F.2d 1118 (D.C. Cir. 1986). For further discussion of Arrow Air, see supra note 50.

67. See supra notes 48-61 and accompanying text (discussing Chevron Court’s reliance on Mor-
ton v. Ruiz, which in turn relied on Batterton, which in turn relied on three earlier court opinions);
see also The Supreme Court, 1983 Term, supra note 63, at 250 (describing Chevron as a “departure
from precedent™).

68. In Batterton v. Francis, 432 U.S. 416, 419 (1977), for example, the Court had no difficulty
finding an explicit delegation to define “unemployment”; it traced the delegation to language requir-
ing assistance to a needy child who *“has been deprived of parental support or care by reason of the
unemployment (as determined in accordance with standards prescribed by the Secretary) of his fa-
ther,” contained in the 1968 amendments to the Social Security Act, Pub. L. No. 90-248, 81 Stat.
821, 882 (1968) (codified as amended at 42 U.S.C. §§ 302-304 (1982)) (emphasis added). For an-
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delegation in the term “stationary source” in the Clean Air Act Amend-
ments of 1977.¢° Although that term appears unambiguous, the Court
considered the statutory language and legislative history unclear—an en-
tire plant with multiple emitters of pollution (such as smokestacks) could
be deemed either a single source or as many sources as there were, say,
smokestacks.” This was, then, an implcit delegation to construe, and
the Environmental Protection Agency (EPA) was authorized to fill the
gap.

Likewise, the District of Columbia Circuit’! apparently found an
implicit delegation in the phrase “closely related to banking” in the Bank
Holding Act of 1956.72 The court concluded that when the standard is
“of sucli inherent imprecision . . . that a discretion of almost legislative
scope was necessarily contemplated,” the court’s task is only to assure
itself that the agency “acted reasonably, consistently and with procedural
regularity in giving content to the statutory standard.”?3

Despite these successful discoveries of implicit delegations, stan-
dards for the recognition of implicit delegations remain unclear. To de-
termine the state of thie law in the wake of Chevron, one must consider
thie factors that lead to a determination that Congress has spoken on the
pomt at issue and, thus, for which the “judiciary is'the final authority,”74
or, alternatively, that Congress lias not spoken or has spoken only ambig-
uously, thereby implicitly delegating controlling authority to the agency
to construe the statute reasonably.

C. Determining the Existence of Legislative Effect.

The starting point in the search for an implicit delegation of author-
ity to construe a statute is revealed in the Chevron opinion itself. There
the Court states that a court may not impose its own construction but
1nust, instead, determine whether the agency’s construction is reasonable,
and if so, give it controlling weight “if the statute is silent or ambiguous

other example, see INS v. Jong Ha Wang, 450 U.S. 139 (1981) (per curiam), in which the Court
construed the phrase “a person whose deportation would, in the opinion of the Attorney General,
result in extreme hardship,” Immigration and Nationality Act, ch. 477, § 244, 66 Stat. 163, 214
(1952) (codified as amended at 8 U.S.C. § 1254(a)(1) (1982)) (emphasis added). See Jong Ha Wang,
450 U.S. at 140.

69. Pub. L. No. 95-95, §§ 111(a), 129(b), 301(a), 91 Stat. 685, 704, 747, 770 (1977) (codified at
42 US.C. §§ 7411(a)(3), 7502(b)(6), 7602(j) (1982)).

70. Chevron, 467 U.S. at 861-64.

71. Association of Data Processing Serv. Orgs. v. Board of Governors, 745 F.2d 677 (D.C. Cir.
1984).

72. 12 U.S.C. § 1843(c)(8) (1982).

73. Association of Data Processing Serv. Orgs. v. Board of Governors, 745 F.2d 677, 697 (D.C.
Cir. 1984).

74. Chevron, 467 U.S. at 843 n.9.
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with respect to the specific issue.”?5 So silence or ambiguity?¢ appears to
be the key, yet not just any silence or ambiguity should suffice. In any
case involving statutory construction, the parties offer different interpre-
tations. Even the most common words may admit of two or more mean-
ings and thus be ambiguous.”” If Congress has not addressed which of
the offered constructions was intended, Congress has been silent on the
specific issue. Surely the Chevron Court did not mean that courts should
grant controlling weight to the agency position in all statutory construc-
tion questions.”®

To state that Congress has been silent or ambiguous regarding a
particular issue is actually to assert a conclusion that there has been an
implicit delegation of authority. In other words, once a court finds such
a delegation, it will so signify by stating that the statute is ambiguous or
silent on the contested statutory question. On the other hand, if the
court has found no implicit delegation, it has become sufficiently con-
vinced of its reading of the statute to state that no ambiguity or silence
exists. Still, two (or more) meanings have been offered, so there is at
least some ambiguity and silence (or at least no specific statement discov-
erable addressing which of the proffered meanings was intended). Of

75. Id. at 843.
76. Professor Dickerson has pointed out that the label “ambiguity™ is often attached to Jan-
guage that is vague or overly general rather than ambiguous. See Dickerson, The Di: of Legisla-

tive Language, 1 HARvV. J. ON LEGIS. 5, 10-13 (1964). Because the opinions use the term
“ambiguity,” it is also the label used here. Nonetheless, the factors discussed later in this article, see
infra text accompanying notes 78-100, for identifying the type of ambiguity that indicates an implicit
delegation are also intended to identify the sort of vagueness or generalization that implies such a
delegation.

77. See, e.g., Community Nutrition Inst. v. Young, 757 F.2d 354 (D.C. Cir.), cert. granted, 106
S. Ct. 565 (1985). There the language in question was from 21 U.S.C. § 346 (1982), a section of the
Food, Drug and Cosmetics Act. That section concerned deleterious substances added to food and
stated that “when such substance is . . . required or cannot be . . . avoided, the Secretary shall
promulgate regulations limiting the quantity therein or theron to such extent as he finds necessary
for the protection of public health.” Id. The Food and Drug Administration (FDA) contended that
“shall” should not be read to require the FDA to establish tolerances but rather to permit the agency
to do so. Community Nutrition, 757 F.2d at 357. The court disagreed and found a requirement. Id.
at 361.

78. See Chevron, 467 U.S. at 843 n.9 (“The judiciary is the final authority on issues of statutory
construction and must reject administrative constructions which are contrary to clear congressional
intent.””). If an agency construction were always given controlling weight, there would no longer be
any distinction between the scopes of review afforded to legislative and interpretative rules. Yet the
difference in review was one reason why Congress chose not to require the notice and comment
procedure for the adoption of interpretative rules while requiring it in the adoption of legislative
rules. See infra note 180 and accompanying text. If the distinction has now broken down and the
existence of any ambiguity at all in the language of the statute is to be taken as a grant of controlling
authority to the agency to construe the language, the scheine would be out