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LOST IN TRANSLATION: THE NEED
FOR A FORMAL COURT
INTERPRETER PROGRAM IN ALASKA

When a non-English speaking person is charged with a crime,
the language barrier that separates the defendant from his at-
torney, his accuser, and a jury of his peers has the potential to
implicate the defendant’s right to due process. The use of a
qualified, impartial interpreter at trial, however, can prevent
this infringement. In this Note, the author will examine the
Sate of Alaska’s current policy regarding the use of foreign
language interpretersin criminal trials. The author will then
suggest ways in which this policy might be amended in order
to better safeguard the rights of non-English speaking defen-
dantsin the criminal justice system.

I. INTRODUCTION

The state of Alaska possesses a diverse population. According to
the most recent U.S. Census, nearly 15% of Alaskans speak a language
other than English in the home." While this figure represents an increase
in the total number of non-English speakers in the state over the last
decade,® Alaska has not made significant changes to its court interpreter
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1. U.S. Census Bureau, Language Use and English Speaking Ability: 2000 5
(2003), available at http://www.census.gov/prod/2003pubs/c2kbr-29.pdf (last visited
April 4, 2005). In 2000, 14% of Alaskans over the age of five spoke a language other
than English in the home. Id.

2. 1d. In 1990, only 12% of Alaskans over the age of five spoke a language other
than English in the home. Id.
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policy since 1989.% This Note will examine the current policy and pro-
pose recommendations intended to benefit the non-English-speaking
population of the state. The purpose of this Note is to discuss the inade-
quacies of the current interpreter policy and to advocate for reform.
While the use of interpreters is an important issue throughout the Alas-
kan legal system, this Note will focus solely on the State’s interpreter
policy asit appliesto the criminal justice system.

Part 11 of this Note will briefly summarize the various approaches
to the interpreter issue taken by other jurisdictions, explain Alaska's cur-
rent interpreter policy, and make a case for reform of the Alaska policy.
Part 11 will recommend establishing a criminal defendant’s right to an
interpreter at trial and suggest constitutional provisions in which this
right may be grounded. Part IV will discuss various policy-related is-
sues that will arise after the right to an interpreter has been established.
Part V will advocate that the Supreme Court of Alaska adopt the rec-
ommendations of the Advisory Committee on Fairness and Access as the
most appropriate means of reforming the State’s current court interpreter

policy.

[1. ALASKA’'S CURRENT POLICY AND THE MOVEMENT FOR REFORM

A. Brief Overview of Federal and State Approaches

Recent census data reveals that the number of non-English-
speaking persons living in the United States has steadily increased over
the last twenty years.* One consequence of this growing multilingualism
is an increased need for language trandation services, particularly in the
crimina justice system. While every state has confronted this issue,
states have not responded uniformly. In California, for example, the
state constitution explicitly guarantees criminal defendants the right to
an interpreter at trial.> In other states, the rig7ht to an interpreter has been
established through the courts® or by statute.” In addition to recognizing

3. See ALASKA R. ADMIN. 6 (2004); ALASKA R. EvID. 604 (2004); see also ALASKA
Sup. CT. ORDER 959 (1989) (amending ALASKA R. EvID. 604); ALASKA Sup. CT. ORDER
816 (1987) (amending ALASKA R. ADMIN. 6(b)).

4, U.S. Census Bureau, supra note 1, at 1-2. In 2000, 18% of persons over the age
of five in the United States reported that they spoke alanguage other than English in the
home, versus 14% of individuals over the age of fivein 1990. Id. In 1980, only 11% of
individuals over the age of five spoke alanguage other than English in the home. Id.

5. CaL. Consr. art. I, § 14 (*A person unable to understand English who is charged
with acrime has aright to an interpreter throughout the proceedings.”).

6. See eg., Statev. Lopes, 805 So. 2d 124, 128 (La. 2001) (holding that a criminal
defendant is entitled to an interpreter regardless of financia status); State v. Natividad,
526 P.2d 730, 733 (Ariz. 1974) (reiterating that an indigent defendant has a right to an
interpreter in order to ensure afair and impartia trial).
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this right, some states have developed certification procedures to ensure
that interpreters are adequately qualified to render accurate trandations
in court.® Some states have even offered interpreter training courses in
order to educate individualsin the art of courtroom interpretation.’

The federa government has aso responded to the need for in-
creased |language trandation services in the court system. The Federa
Court Interpreters Act requires the use of certified language interpreters
when a federal criminal defendant or witness in a federa criminal trial
cannot speak or understand English.’® The Director of the Administra-
tive Office of the United States Courts is responsible for overseeing the
certification of interpreters for use in the federal court system™ Be-
cause the United States Supreme Court has not yet interpreted the Act,
its implementation has varied. Several circuits, however, have held that
an interpreter is required by law only when the trial court is aware of a
potential language barrier, has conducted an investigation into the need
for an interpreter, and has determined that an interpreter is necessary to
safeguard the rights of the defendant.*?

B. Alaska s Current Approach

In Alaska, neither the legislature nor the court system has identified
aright to an interpreter during a criminal trial. Instead, parties to both
civil and criminal proceedings, regardiess of their financia ability, are
required to supply their own interpreters.™® Rule 6 of the Alaska Rules
of Administration provides that “[i]nterpreters and trandators will be
provided and their fee paid. . . in civil and crimina cases, by the party
who requires trandation or interpretation to understand the proceedings
or who cals a witness whose testimony must be translated or inter-
preted.”** No case in Alaska has considered whether an indigent defen-

7. See, eg., WAsH. Rev. CopEe § 2.43.010 (2004); ARk. CoDE ANN. § 16-64-111
(Michie 2003).

8. See eg., Inre Certification for Language Interpreters in Arkansas Courts, 338
Ark. 827 (1999) (per curiam order establishing a certification requirement for courtroom
language interpreters); see also CAL. Gov'T CoDE § 68561.

9. See Court Interpreter Training Set for Panama City, THE FLORIDA BAR NEwS
ONLINE (Nov. 15, 2003), at http://www.flabar.org/DIVCOM/IN/INNews01.nsf/
0/9261cfebebf 7hd5585256ddc0065¢f4b?OpenDocument (last visited April 4, 2005).

10. Court Interpreters Act of 1978, 28 U.S.C. § 1827 (2004).

11. 1d.

12. See, eg., Gonzalez v. United States, 33 F.3d 1047, 1050 (9th Cir. 1994); United
States v. Perez, 918 F.2d 488, 490 (5th Cir. 1990); see also Mollie M. Pawlosky, Note,
When Justice is Lost in the “ Translation” : Gonzalez v. United States, An “ Interpreta-
tion” of the Court Interpreters Act of 1978, 45 DeEPauL L. Rev. 435 (Winter 1996) (pro-
viding a detailed summary of litigation under the Court Interpreters Act).

13. ALASKA R. ADMIN. 6 (2004).

14. 1d.
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dant has the right to a court-appointed interpreter at trial, and nothing in
the language of this Rule indicates that atrial court would be required to
provide an interpreter to a non-English-speaking defendant who could
not afford one.

Under Rule 604 of the Alaska Rules of Evidence, atrial judge has
the discretion to disallow the use of an interpreter at trial.™ Before per-
mitting the use of an interpreter, a trial judge is required to determine
whether the proposed interpreter is qualified and impartial.*® In order to
make this determination, the trial judge must “inquire into and consider
the interpreter’s education, certification and experience in interpreting
relevant languages; the interpreter’ s understanding of and experience in
the proceedings in which the interpreter is to participate; and the inter-
preter’s impartiality.” " Presumably, if the tria judge were to find that
the proposed interpreter were either unqualified or biased, the judge
could deny the use of the interpreter at trial. It isunclear whether atrial
judge may deny the use of an interpreter at trial based on a finding that
the defendant (or other party requesting an interpreter) can speak and
understand the English language, or for any other reason not identified in
Rule 604.

The State has no training program for court interpreters and no cer-
tification procedure to ensure that untrained interpreters are adequately
qualified.”

Given the ambiguity of these rules, as well as the diverse popula-
tion of Alaska, one would expect a significant amount of litigation re-
garding the use of interpreters during criminal proceedings. In reality,
however, surprisingly few cases in the state courts have dealt with this
issue, and none have involved an interpretation of Administrative Rule 6
or Evidence Rule 604 or considered whether a defendant has a constitu-
tional right to an interpreter. The following is an overview of those
cases in which the absence or use of an interpreter at trial was an issue
on appeal.

1. Quallsv. City of Anchorage. In Qualls v. City of Anchorage,*
the defendant had been convicted of violating two criminal ordinances
for failing to restrain his dog in a secure enclosure®® Qualls argued on
appeal that the trial judge erred in failing to require an interpreter for the

15. ALASKA R. EvID. 604 (2004).

16. Id.

17. Id.

18. See Phyllis Morrow, Interpreting and Trandating in Alaska’s Legal System:
Further Discussion, 17 ALASKA JusTiICE Forum #3 2 (Fal 2000), available at
http://justi ce.uaa.a aska.edu/forum/f104wi94/a_interp.html (last visited April 4, 2005).

19. 378 P.2d 405 (Alaska 1963).

20. Id. at 405.
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complaining witness, whose testimony at trial was “incomprehensible.”*
The Qualls court acknowledged that the witness spoke broken English
but found it “evident from the transcript. .. that she understood the
questions and gave intelligent responsive answers.”* In addition, the
Alaska Supreme Court held that no error was committed because Qualls
failed to request an interpreter or object to the testimony during trial.*®

Unfortunately, Qualls did not “brief [this] point to any extent,”* so
the precise degree of confusion regarding the witness's testimony is un-
known. The court’s treatment of the interpreter issue, however, is con-
sistent with that of the courts of other states.® Without using the same
terminology employed by other courts, the Qualls court determined that
the trial judge had no duty to inquire into the need for an interpreter be-
cause (1) the defendant failed to request an interpreter and (2) the wit-
ness in question had an adequate understanding of the proceedings and
provided intelligent responses to the questions posed.® Interestingly,
however, the court appeared more concerned with the ability of the
city’s witness to understand English than with the ability of the defen-
dant to understand the witness's testimony. To support its finding that
no error occurred, for example, the court noted that “[the witness] under-
stood the questions.”*” The court’s failure to directly address the defen-
dant’s lack of comprehension may suggest that the court did not recog-
nize either a statutory or a constitutional right of a defendant to
understand the proceedings against him or to have an interpreter present
during acrimina trial.

2. Sate v. Abraham. In State v. Abraham? the defendant was
convicted of manslaughter in connection with the death of his wife.
The appeal actualy originated with the State, which argued that Mickey
Abraham’s sentence was too lenient®® The Alaska Supreme Court
agreed and formally disapproved the sentence,* although it was prohib-
ited by statute from increasing the sentence to compensate for the leni-
ency of the trial court.** In its opinion, the supreme court made specific

21. 1d. at 406.

22. 1d.

23. 1d.

24. 1d.

25. See, eg., United States v. Paz, 981 F.2d 199 (5th Cir. 1992) (interpreting the
Court Interpreters Act of 1978).

26. Qualls, 378 P.2d at 406.

27. 1d.

28. 566 P.2d 267 (Alaska 1977).

29. Id. at 268.

30. Id. at 267-68.

31. Id. at 271-72.

32. 1d. at 268.
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mention that an interpreter had been present at Abraham’s trial . In ad-
dressing the sentencing procedures of the lower court, the supreme court
noted that the record failed to reveal whether the tria court had complied
with the requirements of Criminal Rule 32(a), which requires a sentenc-
ing court to make clear to the defendant that he or she has aright of allo-
cution during sentencing.® The court mentioned in a footnote that if
Abraham, who spoke Yup'ik and had a limited understanding of Eng-
lish, had desired to exercise his right of allocution, “he could have done
SO0 since an interpreter was present at all stages of the sentencing pro-
ceedings.”®

The Abraham court’s mention of the presence of an interpreter at
the sentencing hearing is important for two reasons. First, the court ac-
knowledged the significance of using an interpreter when a defendant,
like Abraham, cannot effectively communicate in English. Second, the
court indirectly implied that the absence of an interpreter itself would
have constituted a violation of Rule 32(a), which Abraham could then
have appeal ed.

3. Satev. Zeciri. The defendant in Sate v. Zeciri® was convicted
of first degree murder.® Abidin Zeciri filed an application for post-
conviction relief, which included an ineffective assistance of counsel
claim based on his attorney’ s failure to provide him with an interpreter at
trial.® While the superior court granted Zeciri’s application, the Alaska
Court of Appeals reversed and remanded the order for further findings
regarding this claim.®* Specificaly, the court of appeals found that the
lower court failed to state the standard of proof it used to evaluate
Zeciri’s claim, which the court noted should have been the clear and
convincing evidence standard.* In addition, the court found that the
lower court had failed to enter specific findings with respect to the com-
petence level of Zeciri's attorney, as well as the relevant standard of
competence for counsel representing non-English speaking defendants.**

The Zeciri case demonstrates one of the most prominent features of
the State’'s current interpreter policy. Because Administrative Rule 6
places the burden on the parties to provide their own interpreters,” a

33. Id. at 268 n.5.

34. Id. at 268.

35. Id. at 268 n.5.

36. 43 P.3d 169 (Alaska Ct. App. 2002).
37. Id. a 170.

38. Id.

39. Id. at 171-72.

40. Id. at 170.

41. Id.

42. ALASKA R. ADMIN. 6 (2004).
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non-English-speaking crimina defendant who is not afforded an inter-
preter at trial must challenge the absence of an interpreter through an in-
effective assistance of counsel clam. As this case illustrates, a defen-
dant may have a difficult time establishing this type of claim on appeal.
First, when an ineffective assistance claim is urged on collateral appeal,
the defendant must prove his or her claim by clear and convincing evi-
dence.® Thisincreased burden of proof may unfairly harm those defen-
dants who were represented on direct appeal by the same attorney who
assisted them at trial, therefore barring any possibility of raising an inef-
fective assistance claim on their initial appeal .**

Second, in order to prevail on an ineffective assistance claim, a de-
fendant must prove two elements: (1) that the conduct of the defendant’s
attorney, either in general or in one or more specific instances, did not
conform to an objective standard of competence; and (22 that the lack of
competency contributed to the defendant’s conviction.” While the sec-
ond prong may be satisfied ssimply by raising an inference of reasonable
doubt based on the attorney’s incompetence, establishing incompetence
can prove a difficult task.* As the Supreme Court of Alaska has held,
“all that is required of counsdl is that his decisions, when viewed in the
framework of trial pressures, be within the range of reasonable actions
which might have been taken by an attorney skilled in the criminal law,
regardless of the outcome of such decisions.”*’ Because a wide range of
actions are tolerated, a defendant often cannot establish that counsel’s
actions fell below minimum levels of professional competence. In addi-
tion, while it is difficult to imagine a situation in which an attorney who
fails to obtain an interpreter for his non-English-speaking client is com-
petent, the Zeciri court implicitly acknowledged that such a situation is
possible when it remanded the case for further findings on this issue.®

In addition, the failure of the State to guarantee indigent defendants
aright to an interpreter may have the unintended effect of denying inef-
fective assistance of counsel claims to non-English-speaking defendants
because lack of financial resources could be proffered by the State or the
defendant’ s attorney as the reason for failing to hire an interpreter.

43. Zeciri, 43 P.3d at 170. On direct appeal, the appropriate standard of review for
an ineffective assistance of counsel claim is harmless error beyond a reasonable doubt, a
burden of proof ultimately resting with the prosecution. LaVigne v. State, 812 P.2d 217,
221 (Alaska 1991).

44. See Pawlosky, supra note 12, at 488-89 (discussing the Ninth Circuit’s prob-
lematic use of the clear and convincing evidence standard).

45, Zeciri, 43 P.3d at 170-71.

46. 1d. at 171.

47. Risher v. State, 523 P.2d 421, 424 (Alaska 1974).

48. Zeciri, 43P.3d at 171.
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C. TheNeed for Reformin Alaska

While the lack of case law addressing the use of interpreters in
crimina trials suggests that interpreter services are not utilized fre-
guently enough to necessitate reform, statistical data and anecdotal evi-
dence indicate otherwise. First, the non-English-speaking population in
Alaska is growing.*® Data collected during the 2000 U.S. Census indi-
cates that 14.3% of Alaskans over the age of five sg)eak alanguage other
than English in the home, up from 12.1% in 1990.* More than one-third
of those who reported speaking a language other than English at home in
2000 al'so reported speaking English less than “very well.”*! In addition,
Alaskans spoke a wide variety of languages in 2000.>> Of those who
spoke a language other than English at home, 36.4% reported speaking a
Native language and 20.1% reported speaking Spanish.>® Most of the
other non-English speakers reported speaking Asian or other Indo-
European languages in the home, while a small number indicated that
they spoke various other specified and unspecified languages.” These
numbers indicate that a significant portion of the population would re-
guire the assistance of an interpreter if hailed into court as acriminal de-
fendant and that bilingual interpreters are needed to translate many dif-
ferent languages.

In addition to this statistical data, anecdotal evidence suggests that
the state court system has a need for a more formal court interpreter pro-
gram.® In 1991, a research team consisting of a tria lawyer, a cultural
anthropologist, and a linguist studied the interaction between Native
Yup'iks and non-Native Americans in the legal system.®® In general, the
team found that cultural differences between the two groups inhibited
their ability to communicate with one another in a legal setting, even
when both participants spoke English.*’ The team noted that interroga-

49. SeeU.S. Census Bureau, supranote 1, at 5.

50. Id.

51. U.S. Census Bureau, Language Spoken at Home and Ability to Speak English
for the Population 5 Years and Over by State 2000, available at
http://www.census.gov/popul ation/cen2000/phc-t20/tab04.pdf  (last visited April 4,
2005).

52. U.S. Census Bureau, Detailed List of Languages Spoken at Home for the
Population 5 Years and Over by State: 2000, available at http://www.census.gov/
popul ation/cen2000/phc-t20/tab05.pdf (last visited Apr. 7, 2005).

53. Id.

54. 1d.

55. Phyllis Morrow, A Sociolinguistic Mismatch: Central Alaskan Yup'iks and the
Legal System, 10 Alaska Justice Forum #2 (Summer 1993), available at
http://justi ce.uaa.al aska.edu/forum/f102su93/a_socio.html (last visited April 4, 2005).

56. Id.

57. 1d.
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tion and other question-and-answer scenarios produced the most trou-
bling results, because Yup’iks considered requests and questions to be
accompanied by an expectation of compliance.® The team indicated
that this cultural clash could account for the “relatively high rates of con-
fesson and guilty pleas among Yup'ik clients” observed in some areas
of the state.”

In addition to these generdities, the team also found and catal ogued
several specific instances in which Yup'ik defendants supplied the “cor-
rect” response rather than the actual answer to a question posed.*® The
following exampleis representative:

Judge: Have you had time to think about what you wanted to do in

this case, these cases?

Defendant: [No answer.]

Judge: Have you had time to think about all this?

Defendant: No.

Judge: You haven't? [Pause — no answer.] You want more time to

think about it?

Defendant: No.

Judge: OK. Have you had enough time to think about it?

Defendant: Yes®
The findings of this research team indicate that language interpretation
services, particularly those which incorporate biculturalism, are needed
on thetria level.

The Yup'ik study researched the needs of only one non-English-
speaking population in Alaska. Other studies and surveys have indicated
that the need for trandation services extends beyond the Y up'ik popula-
tion to reach both Native and non-Native groups. In 1997, areport is-
sued by the Alaska Supreme Court Advisory Committee on Fairness and
Access contained the results of a survey conducted by the Court as Em-
ployer Subcommittee.®® The survey asked state court system employees
“to estimate the average number of times per month that customers who
had difficulty communicating in English came to the court.”® While
18% of those who responded said “none,” another 18% reported that this
occurred “10 times or more per month” and 3% indicated that this oc-

58. Id.

59. Id.

60. Id.

61. Id.

62. ALASKA SUPREME COURT ADVISORY COMMITTEE ON FAIRNESS AND ACCESS,
REPORT OF THE ALASKA SUPREME COURT ADVISORY COMMITTEE ON FAIRNESS AND
Access 95 (Oct. 31, 1997) [hereinafter RePorT], available at
http://lwww.gj c.state.ak.us/Reports/fairness.pdf (last visited April 4, 2005).

63. Id. at 92.
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curred “once per month.”® While the report noted that “ these customers
sometimes or usually brought to the court someone to transate for
them,”® the need for unbiased courtroom interpreters remains evident.
The report concluded that Bethel and Dillingham are in need of Alaska
Native language interpreters more than ten times per month, and that
Anchorage and Juneau are often in need of Spanish interpreters.®®

Also included in the 1997 report is some anecdotal evidence from
public hearings conducted by the Language and Culture Subcommittee.®’
One resident of Bethel testified that he witnessed the arraignment of two
elderly Yup’ik individuals who were forced to rely on a fellow defen-
dant for a trandlation of the proceeding.® A public defender in Anchor-
age indicated that the arraignments of non-English-speaking individuals
were often postponed until the public defender was available, sometimes
delaying an individual’s release from jail for more than a day.*® Two
Hispanic Juneau residents claimed that they “sometimes hear[d] of peo-
ple who went to jail without having any idea of why they had been ar-
rested.”” This evidence, while anecdotal, further suggests that reforms
are necessary.

Finally, the text of the applicable rules themselves is indicative of
the need for reform. Administrative Rule 6 and Evidence Rule 604 fail
to address some of the most fundamental issues regarding the use of lan-
guage interpreters during criminal proceedings, including issues of ac-
cess, quality, and accuracy.

1. Issuesof Access. Administrative Rule 6 provides that parties to
civil and criminal proceedings must supply their own interpreters.”? Be-
cause no state court has interpreted this rule, it is unclear whether an in-
digent criminal defendant has the right to a court-appointed interpreter at
trial. The text of Rule 6 seems to indicate that indigent defendants are
not afforded this right, as the rule explicitly provides for the provision of
a sign language interpreter to any party or witness “unable to effectively
communicate because of a physical disability.””? This provision may
have been intended to establish compliance with the requirements of the

64. Id.

65. Id.

66. Id.

67. Id. at 97.

68. Id. at 93.

69. Id.

70. Id. at B-23.

71. ALASKA R. ADMIN. 6 (2004).
72. 1d.
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Americans with Disabilities Act” and thus does not necessarily preclude
acourt from finding a statutory right to a language interpreter in the lan-
guage of Rule 6. However, given that the Advisory Committee on Fair-
ness and Access has recommended that the state court system provide
indigent defendants with interpreters,” it is unlikely that Rule 6, as cur-
rently interpreted, already confersthisright.

In addition, Administrative Rule 6 and Evidence Rule 604 do not
address the possibility that a defendant might be willing to supply his or
her own interpreter but the trial judge may refuse to allow the interpreter
to participate based on some factor other than the interpreter’s qualifica-
tions or impartiaity. While Rule 604 requires a trial judge to inquire
into the qualifications and impartiality of a proposed interpreter, the rule
is silent as to a duty or authority to inquire into other factors, including
the defendant’s English language ability.” The absence of a clear stan-
dard with regard to this issue is another indication of the need to clarify
the State’ s current interpreter policy.

2. Issues of Quality. Evidence Rule 604 mandates that a trial
judge “shall inquire into and consider [an] interpreter’s education, certi-
fication and experience” in order to determine whether the interpreter is
qualified to serve in the courtroom.” However, because the State lacks
a certification program and very few, if any, federally certified interpret-
ers reside in Alaska,”” the requirement that a trial judge inquire into the
“certification” of a proposed court interpreter is essentially meaningless.
Thus, the proposed interpreter’s education and experience, along with
his or her impartiality, become essential to the determination. Judges,
however, receive no training in how to assess the qualifications of an in-
terpreter or how to supervise an interpreter who has been allowed to par-
ticipate in a criminal trial.”® Without a certification process for inter-
preters or atraining program for legal professionals, the requirement that
an interpreter be “qualified and impartia” cannot be consistently fol-
lowed.

73. See generally Nathan v. Municipality of Anchorage, 955 P.2d 528 (Alaska Ct.
App. 1998) (discussing sign language interpreter requirements under the Americans with
Disabilities Act).

74. REPORT, supra note 62, at 18-20.

75. ALASKA R. EvID. 604 (2004).

76. 1d.

77. See Committees Examine Interpretation, 13 Alaska Justice Forum #4 6 (Winter
1997), available at http://justice.uaa.alaska.edu/forum/f134wi97/c_interp.html (last vis-
ited April 4, 2005).

78. REPORT, supra note 62, at 102.
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3. Issues of Accuracy. Neither Administrative Rule 6 nor Evi-
dence Rule 604 addresses the issue of translation accuracy.” Because
the State does not certify interpreters and the judiciary is not trained to
supervise interpreters in the courtroom,® no mechanism exists to ensure
that interpreters render accurate trandations in court. In addition, inter-
preters permitted to participate in criminal trials are not subject to train-
ing requirements.®® Legal vocabulary is complex, and even the most
skilled bilingual interpreter has problems trandating certain words and
concepts from one language to another.** The absence of word equiva-
lency lists and interpreter dictionaries, particularly for the Alaska Native
languages, also contributes to trandation accuracy problems® The
State' s failure to address these issues is an additional reason to revise the
current policy.

D. The Alaska Reform Movement

In the last decade, many jurists in Alaska have noted the lack of a
formal policy regarding the use of interpreters in the state court system
and have taken steps to correct the oversight. In 1995, the Alaska Su-
preme Court established the Advisory Committee on Fairness and Ac-
cess, whose purpose was to “identify concerns about racial and ethnic
bias in the state court system.”® The Committee is comprised of six
subcommittees, including a Language and Culture Subcommittee whose
focusison linguistic and cultural issues.®

In 1997, the Language and Culture Subcommittee issued a list of
findings and recommendations on language and culture in the state court
system.® The subcommittee found that Alaska has a linguistically di-
verse population and identified several instances in which language bar-
riers had resulted in confusion and potentia injustice in the courts.?’
Based on these findings, the subcommittee recommended the following:
(1) that the court system provide language interpreters to indigent defen-
dants; (2) that all court forms be written in plain, clear English; (3) that
al court forms be trandated into other languages, including Alaska Na-
tive languages; (4) that the court system establish training programs for

79. See ALASKA R. ADMIN. 6 (2004); ALASKA R. EvID. 604 (2004).

80. REPORT, supra note 62, at 102.

81. Id. at 103.

82. See Phyllis Morrow, Legal Interpreting in Alaska, 10 ALASKA JUSTICE FORUM 4
(Winter 1994), available at http://justice.uaa.alaska.edu/forum/f104wi94/a_interp.html
(last visited April 4, 2005).

83. Id.

84. REPORT, supranote 62, ati.

85. Id.

86. Id.

87. Id. at 94-96.
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judicial personnel related to the assessment and supervision of language
interpreters in the courtroom; (5) that the court system educate lawyers
and other legal professionals on the use of language interpreters; (6) that
the court system establish training and certification programs for court-
room interpreters, and (7) that judges inform non-citizen defendants of
the possible immigration-related consequences of conviction.®® While
the Alaska court system has yet to implement any of these recommenda-
tions, the subcommittee's report has served to foster discussion about the
interpretation issue throughout the Alaskalegal community.

In the spring of 2000, for example, the Alaska Bar Association
hosted a session on interpretation entitled “Mutual Understanding: Inter-
preting and Trangdating in Alaska's Legal System.”® Legal profession-
als and linguistic experts presented information to bar association mem-
bers about the use of translation services both inside and outside the
courtroom.®  Presenters from Alaska informed the audience about the
use of interpreters within the state, while those from outside Alaska gave
informative lectures on certification practices and training programs in
other states and in Canada.®® The bar session served to remind Alaska
legal professionals of the interpretation issue and signified that the re-
form effort was ongoing.*

These preliminary reform measures confirm the inadequacy of the
State' s current courtroom interpreter policy. Having established that re-
form is needed, this Note will next focus on establishing aright to an in-
terpreter and discussing other policy-related matters.

I11. ESTABLISHING A CONSTITUTIONAL RIGHT TO AN INTERPRETER

Thefirst step in reforming the current policy is to establish a crimi-
nal defendant’ s right to have an interpreter present during his or her trial.
This important step will lay the groundwork for discussion on policy-
related matters. The right may be established by the state legislature
through the passage of a regular statute or congtitutional amendment, or
by the state courts through the interpretation of pre-existing constitu-
tional provisions. This analysis will focus on establishing a right to an
interpreter through the court system and suggest existing constitutional
provisions in which this right may be grounded. Because Alaska courts
are not bound by federal case law when interpreting the provisions of the
Alaska Constitution, this analysis will attempt to find a right to an in-
terpreter in both the federal and state constitutions.

88. Id. at 100-04.

89. See Morrow, supra note 18, at 2.

90. Id.
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92. Id.

93. See, e.g., Shagloak v. State, 597 P.2d 142, 144 n.14 (Alaska 1979).
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Because the right to an interpreter may have many different mean-
ings, it isimportant to define exactly what the right entails. For the pur-
poses of this analysis, the right to an interpreter includes: (1) for al non-
English-speaking defendants, the right to supply one's own interpreter at
trial and (2) for indigent non-English-speaking defendants, the right to a
court-appointed interpreter at trial.

A. Federal Constitution

The Supreme Court of the United States has yet to determine
whether aright to an interpreter exists within the Federal Constitution.*
Moreover, because the Court Interpreters Act of 1978 governs most in-
terpreter issues in the federal courts, few federal appellate cases have
addressed whether the Federal Constitution contains such aright.® Sev-
erd circuit courts have held, however, that in some cases the denial of an
interpreter may constitute a violation of a crimina defendant’s Fifth and
Sixth Amendment rights.® In addition, federal constitutional jurispru-
dence suggests that a non-English-speaking defendant’s due process
rights would be implicated if she were denied an interpreter at trial.”’

1. Fifth Amendment Right to Testify. The right to testify on one's
own behalf in a crimina proceeding is derived from two other constitu-
tional rights: the Fifth Amendment freedom from self-incrimination and
the Sixth Amendment right to call witnesses in one's favor.® A non-
English-speaking defendant’s right to testify is implicated when the use
of an interpreter is denied or an inadeguate interpreter is provided. In
United States v. Mayans,”® the Ninth Circuit Court of Appeals found a
violation of this right after the defendant was denied the use of an inter-

94. See, e.g., United States v. Johnson, 248 F.3d 655, 663 (7th Cir. 2001).

95. See, eg., United States v. Sanchez, 928 F.2d 1450, 1456 (6th Cir. 1991) (“As a
constitutional matter the appointment of interpreters is within the district court’s discre-
tion.”); see also United States v. Bennett, 848 F.2d 1134, 1141 (11th Cir. 1988).

96. See United States v. Mayans, 17 F.3d 1174, 1181 (9th Cir. 1994) (holding that
the withdrawal of defendant’s interpreter mid-trial constituted a violation of defendant’s
Fifth Amendment right to testify on his own behalf); United Statesv. Lim, 794 F.2d 469,
470 (9th Cir. 1986) (acknowledging that some courts have found violations of the Con-
frontation Clause of the Sixth Amendment where non-English-speaking defendants have
had inadequate interpretation at trial); United States ex rel Negron v. New York, 434
F.2d 386, 38990 (2d Cir. 1970) (noting that the right to confront witnesses can be inhib-
ited by the absence of an interpreter).

97. Seealso Valladaresv. United States, 871 F.2d 1564, 1566 (11th Cir. 1989) (sug-
gesting that denia of an interpreter can constitute a violation of defendant’s due process
rights).

98. See, e.g., Rock v. Arkansas, 483 U.S. 44, 51-52 (1987).

99. 17 F.3d 1174 (9th Cir. 1994).
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preter at his trial.'® Pablo Mayans, a Cuban-American whose first lan-
guage was Spanish, used an interpreter to translate the proceedings
throughout his trial.™ When he took the stand, Mayans testified
through the interpreter that he had lived in the United States for two dec-
ades and spoke English.'® The trial judge then dismissed Mayan's in-
terpreter and suggested that Mayans “try it in En%lish” because the tes-
timony took twice as long with the interpreter.’® Although Mayans
objected, the judge refused to alow the interpreter to return.'* Mayans
counsel then withdrew Mayans as a witness.'® The Court of Appeals
found a Fifth Amendment violation because Mayans was forced to
choose between “forfeiting his right to testify . . . [and] participat[ing] in
the risky in-court experiment proposed by the trial judge.”*®

The Mayans case is illustrative of a broader principle. A non-
English-speaking defendant who is denied the ability to use an inter-
preter at trial, whether by the trial judge or by his own economic circum-
stances, must forfeit his constitutional right to testify on his own behalf.
Thus, the Fifth Amendment right to testify is one federal constitutional
provision in which a court may find aright to alanguage interpreter.

2. Sxth Amendment Right to Confront Witnesses. The Sixth
Amendment to the Federal Constitution provides that “[i]n all crimina
prosecutions, the accused shall enjoy . . . the right to be confronted with
the witnesses against him.”*”" At least two federal appellate courts have
acknowledged that inadequate language interpretation at trial can violate
a defendant’s right to confront witnesses.’® When a criminal defendant
has no interpreter or an inadequate one, his or her confrontation rights
are clearly affected. If the prosecution’s witnesses testify in a language
that the defendant does not understand, the defendant cannot advise his
attorney regarding cross-examination. The defendant will be unable to
confront the witnesses against her because she will not have understood
their alegations. If a non-English-speaking defendant is denied access
to an adequate interpreter at trial, a court could find that the defendant’s
federal right to confront the witnesses against her has been violated.

100. Id. at 1181.

101. Id. at 1177.

102. Id. at 1178.
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108. United States v. Lim, 794 F.2d 469, 470 (9th Cir. 1986); United States ex rel.
Negron v. New York, 434 F.2d 386, 389-90 (2d Cir. 1970).
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3. Fifth and Fourteenth Amendment Rights to Due Process. The
Due Process Clauses of the Federa Constitution guarantee the right of a
fair trial to criminal defendants.'® Due process requires that the defen-
dant be afforded an opportunity to present a meaningful defense at
trial."® Theright to an interpreter could be grounded in several different
aspects of the right to due process. First, the United States Supreme
Court has held that a defendant has a right to be present at trial."™* Asat
least one state court has held, a non-English-speaking defendant who is
denied an adequate interpreter at trial has in effect been denied his or her
right to attend the proceeding.™* Second, a defendant may have a due
process right to communicate with his or her attorney.™ If a language
barrier prevents effective communication between an attorney and his or
her non-English-speaking client, the attorney’ s ability to prepare a mean-
ingful defense will be significantly impaired. Findly, if a defendant’s
right to a fair trial includes the right to understand the proceedings, then
the due process rights of a non-English-speaking defendant who has
been denied the use of interpreter at trial clearly have been violated.

In addition to these due process claims, which would guarantee the
right of a defendant to use an interpreter at trial, indigent defendants may
clam the right to a court-appointed interpreter under procedura due
process. In Ake v. Oklahoma,™* the United States Supreme Court held
that an indigent defendant is entitled to the “basic tools of an adequate
defense.”™ The Court articulated three factors used to identify these
“basic tools’ and to ensure that a defendant has a meaningful opportu-
nity to offer a defense at trial.™® The three factors are (1) the private in-
terest affected, (2) the governmental interest affected, and (3) the prob-
able value of the procedural safeguard requested.™’ Using this test, the
Ake Court determined that an indigent defendant intending to plead an
insanity defense was entitled to an evaluation by a court-appointed psy-
chiatrist.™® In other cases, the Supreme Court has held that an indigent
defendant is entitled to a free transcript of his or her trial**® and a court-
appointed attorney for an appeal of right."*

109. See, eg., Strickland v. Washington, 466 U.S. 668, 684—85 (1984).
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113. See 5 A.L.R.3d 1360 (discussing the “scope and extent . . . of accused’sright to
communicate with his attorney”).

114. 470 U.S. 68 (1985).
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119. Griffinv. lllinois, 351 U.S. 12, 19 (1956).
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Similarly, an indigent defendant who cannot speak or understand
English should be entitled to a court-appointed interpreter as a basic tool
of his or her defense. The private interest affected is substantial, as a
wrongful conviction resulting from the lack of an adequate interpreter
could signify the imposition of an undeserved prison sentence or even
execution. By contrast, the governmental interest is relatively insubstan-
tial. Under Ake, the government cannot assert an interest in having a
strategic advantage over the defendant at trial because the state's pri-
mary concern should be the fair administration of justice.”” Here, the
only legitimate interest the state can assert isits interest in fiscal respon-
sibility. When compared to the defendant’ s liberty interest, however, the
state’s interest in its economy is de minimis.'*  Finally, the probable
value of providing an interpreter to an indigent defendant is significant.
The use of an interpreter prior to trial would improve the quality of the
defense prepared by assisting in communications between the defendant
and his or her attorney. In addition, the presence of an interpreter at trial
would likely increase the effectiveness of the defense’s cross-
examination of prosecution witnesses. In the balance, it appears that an
indigent non-English-speaking defendant is as entitled to a court-
appointed interpreter as an indigent defendant alleging an insanity de-
fense is entitled to a court-appointed psychiatrist. For these reasons, a
court could ground the right to an interpreter within one of the various
due processrights.

B. AlaskaConstitution

As noted previoudy, Alaska courts are not limited in their interpre-
tation of the Alaska Congtitution by federal case law concerning coun-
terpart provisions of the Federal Constitution.”® In particular, state
courts have held that the Due Process Clause of the Alaska Constitu-
tion™* “confer[s] broader protection than . . . its federal counterparts.” '
Thus, an Alaska court might find aright to an interpreter in the state Due
Process Clause, which, like its federa counterparts, protects the ri%]ht of
acrimina defendant to be present at every stage of his or her tria .’ In
addition, the three-part test for procedural due process rights under the
Alaska Constitution' is nearly identical to the test iterated by the
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United State Supreme Court in Ake v. Oklahoma.'®® Just as the United
States Supreme Court has found a right to a court-appointed psychiatrist
in the Federal Due Process Clauses,"® a state court could establish a
right to a court-appointed interpreter on state procedural due process
grounds.

The Alaska Constitution also protects the right to testify on one's
own behalf.® In Hughes v. Sate,"*" the Alaska Supreme Court declared
that “no defendant requesting to testify should be deprived of exercising
that right and conveying his version of the facts to the court or jury.”*
The commanding language used by the supreme court to define this
right' suggests that the court would likely consider the notion of
grounding a derivative right to an interpreter in the right to testify on
one's own behalf.

In addition, the state constitution provides, in language nearly iden-
tical to that of the Sixth Amendment of the Federal Constitution, that
“[iIn all criminal prosecutions, the accused shall have theright . . . to be
confronted with the witnesses against him.”*** Thus, an Alaska court
could ground the right to an interpreter in the right of confrontation
guaranteed by the state constitution.

Finaly, it is important to note that the use of the Alaska Constitu-
tion to establish a criminal defendant’s right to an interpreter will be
necessary if the United States Supreme Court ever holds that the Federal
Constitution does not guarantee such a right. Because the state courts
are not bound by federal case law interpreting the Federal Constitu-
tion,™ an Alaska court could establish a right to an interpreter using
provisions of the state constitution, regardless of the status of such a
right under federal law.

V. BALANCING PoLICY CONSIDERATIONS

Having identified several constitutional provisions in which the
right to an interpreter might be found, it is now appropriate to consider
the policy-related matters that will ariseif such aright is ever established
by the courts. Although some specific recommendations will be made,

of ... the private interest, . . . the risk of an erroneous deprivation . . . and the probable
value of additional or substitute procedural safeguards, . . . and the government’ s interest
including . . . fiscal and administrative burdens.”).
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in most instances this Note will merely identify factors that the State
should consider in reforming its interpreter policy without suggesting a
particular course of action.

A. Issues of Access

The State must first determine whether the right to a court-
appointed interpreter will extend to al non-English-speaking defendants
or only those defendants who could not otherwise afford to provide their
own. At least one state supreme court has held that this right extends to
al criminal defendants regardless of their financial status.™® In its 1997
report, however, the Language and Culture Subcommittee recommended
limiting the right to a court-appointed interpreter to indigent defendants
only.®*” The subcommittee estimated that providing interpreters to those
who qualify under the State's indigency guidelines would cost the court
system approximately $100,000 per year."® Clearly, providing court-
appointed interpreters to al non-English-speaking defendants would cost
the State significantly more.

The State may have judtification, however, for providing court-
appointed interpreters to all crimina defendants who cannot speak or
understand English regardless of financial status. If the use of a court-
appointed interpreter were required, the specter of bias that would usu-
ally accompany the use of a privately funded interpreter would be elimi-
nated. The State must balance its financial concerns against this poten-
tial benefit to determine whether court-appointed interpreters should be
used in all criminal trials or only those that involve an indigent defen-
dant.

Next, the State must consider whether a trial judge should have the
authority to deny the use of an interpreter based on the defendant’s Eng-
lish language ability, and if so, what factors the trial judge may consider
in making this determination. In the case of court-appointed interpreters,
it would appear that the State has a clear financia interest in ensuring
that its limited funds are not wasted on a defendant who is capable of
speaking and understanding English. Even in cases involving privately
funded interpreters, however, the State has an interest in the efficient
administration of justice, which arguably is hindered when a criminal
trial is needlessly lengthened by the use of an unnecessary interpreter.’*
These factors indicate that atrial judge should have the authority to deny

136. Statev. Lopes, 805 So. 2d 124, 128 (La. 2001).

137. REPORT, supra note 62, at 101.
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139. See Morrow, supra note 82, at 1 (noting that use of a trandator lengthens the
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judge' s remark that the defendant’ s testimony took twice as long with an interpreter).



132 ALASKA LAW REVIEW [22:1

the use of an interpreter at tria if the defendant has a sufficient under-
standing of the English language.

In this hypothetical reality, however, a defendant would possess a
constitutional right to an interpreter. If atrial judge is permitted to deny
the defendant’s use of an interpreter, the factors upon which the trial
judge may base that determination should be limited in order to ensure
that the rights of the defendant are adequately safeguarded. For exam-
ple, if a defendant requests the use of an interpreter, court-appointed or
otherwise, the trial judge should make an immediate assessment of the
defendant’ s English language ability.** If thetrial judge determines that
the defendant would benefit from the use of an interpreter, the interpreter
should be alowed. If the judge determines that the defendant might
benefit or would not benefit from the use of an interpreter, a more in-
depth investigation should be required. In essence, the use of an inter-
preter should be disallowed only when it is clear that it would not benefit
the defendant and, if permitted, would hinder the efficient administration
of justice.

B. Issuesof Quality

The State must also take action to ensure that courtroom interpret-
ers are adequately qualified to provide accurate trandations in court.
One method of ensuring quality that has been utilized in other jurisdic-
tions is certification."™ A certification process would guarantee that in-
terpreters permitted to participate in courtroom proceedings have at-
tained a minimum level of proficiency in the provision of tranglation
services.™ The establishment of a certification program is necessary to
secure a non-English-speaking defendant’s right to an adequate inter-
preter at all stages of hisor her criminal tria.

In considering the type of certification program it should imple-
ment, the State must decide whether to offer training courses® to inter-
preters seeking state certification. Interestingly, the Language and Cul-
ture Subcommittee recommended establishing an interpreter training
program before implementing a certification requirement.** While the
subcommittee was likely motivated by fiscal concerns,** the suggestion
also serves a more practical purpose. Given the dearth of qualified in-

140. Cf., eg., Mayans, 17 F.3d at 1179-81 (recognizing that a trial court may deny
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terpreters in the state,"*® few individuals would achieve certification if
not first properly trained in the art of courtroom interpretation.

The final consideration of the State with regard to the implementa-
tion of a certification procedure or interpreter training program is the fi-
nancial cost. In 1997, the Language and Culture Subcommittee esti-
mated that the State “could expect to spend $50,000 to $70,000 in the
first year to staff . . . the establishment of the training and certification
program.” ¥’ The State should take these figures into account when de-
ciding whether to implement a certification procedure, a training pro-
gram, or both.

C. Issuesof Accuracy

Findly, the State must determine how to ensure the accuracy of
tranglations rendered in the courtroom. As the Language and Culture
Subcommittee recommended in its 1997 report, a program designed to
train judicia personnel in the assessment and supervision of courtroom
interpreters would likely improve the accuracy of courtroom transla-
tions.* In addition, the development of word equivalency lists and in-
terpreter dictionaries, especialy for the Alaska Native languages, would
increase consistency and assist interEreters in rendering accurate transla-
tions of convoluted legal concepts.™

As with other reform measures, the State must consider the eco-
nomic burden of implementation. The Language and Culture Subcom-
mittee estimated that training programs for judges and lawyers could be
administered for less than $10,000.* While the cost of developing and
producing interpreter dictionaries and word lists is unknown, it is
unlikely that their cost would rise above the level of de minimis. Thus, it
appears that the implementation of these two reform measures would be
an inexpensive but effective method of improving the accuracy of trans-
lations rendered in the courtroom.

V. CONCLUSION

As the non-English-speaking population of the State of Alaska
grows, the need for amore formal court interpreter program will become
self-evident. Fortunately, many groups within the state are actively ad-
vocating for reform before atrend of injustice is established. In order to
guarantee the right of a non-English-speaking criminal defendant to have
an interpreter present at all stages of his or her trial, the Alaska court
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system should make every effort to adopt the recommendations of the
Language and Culture Subcommittee of the Advisory Committee on
Fairness and Access. These recommendations directly address the in-
adequacies of the State's current interpreter policy, and, if implemented,
would correct the access, quality, and accuracy deficiencies that charac-
terize the current system. In addition, the Alaska court system should
look to develop interpreter word lists and dictionaries to further guaran-
tee the accuracy of courtroom tranglations. The implementation of these
recommendations will work to prevent the occurrence of any further in-
justice resulting from language barriers in the courtroom.

T. Caroline Briggs-Sykes



