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FAMILY GROUP CONFERENCING: AN
ALTERNATIVE APPROACH TO THE
PLACEMENT OF ALASKA NATIVE
CHILDREN UNDER THE INDIAN
CHILD WELFARE ACT

LAVERNE F. HILL

The Indian Child Welfare Act establishes a cultural safeguard for
Alaska Native children caught up in the child welfare system by re-
quiring professionals to make “ active efforts’ toward reunifying the
child with family members and their tribe. Complying with this stan-
dard has been a challenge because the adversarial system governing
the child welfare proceedings does not fully recognize the Alaska Na-
tive belief that the family and tribe have a shared responsibility in the
upbringing of children. In this Comment, the author discusses how
utilizing Family Group Conferencing, a procedure originating in New
Zealand that encourages family and community involvement and re-
spects the unique values and customs of indigenous peoples, will as-
sist child welfare professionals in meeting the “ active efforts’ stan-
dard.

I. INTRODUCTION

A child's cultural background is a critical element in determining
proper placement of the child after the State removes her from her paren-
tal home.! With ever-increasing numbers of minority children in the

Copyright © 2005 by Laverne F. Hill. This Article is also available on the Internet at
http://www.law.duke.edu/journal Jalr.

* JD., Vanderbilt University Law School, 2005; B.A. (American Studies), Smith Col-
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1. See Bo Eskay, Review, H.B. 2168 - Codifying a Shift in Social Values Toward
Transracial Adoption, 28 Ariz. ST. L.J. 711, 719 (1996) (arguing that “interests specific
to transracial placement include: proper identity development, cultural transmission, and
cultural preservation”) (footnotes omitted).
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child welfare system, lawyers, child advocates, and social workers must
reevaluate current methods that often ignore a child's interest in being
placed in asimilar cultural environment. The Indian Child Welfare Act

(“ICWA™) was passed in 1978 to provide guiddines for child welfare
proceedings concerning Indian and Alaska Native children. Two issues
led to the passage of the Act: (1) Indian and Alaska Native children be-
long to a protected cultural group, and therefore placement preferences
should be with the family or tribe; and (2) state governments have his-
torically been unwilling to work with tribes in child welfare proceedings,
premised on the understanding that tribal customs and values should
prevail in child custody decisions.

This Comment proposes that Family Group Conferencing, a non-
adversarial method originating in New Zealand, is a more appropriate
method for ensuring that Alaska Native children are properly placed ac-
cording to the requirements of ICWA. A Family Group Conference al-
lows the immediate family, extended family, and various tribal commu-
nity members to discuss the issues concerning the welfare of the child
and to develop a plan in the child’s best interest. The plan is then pre-
sented to and implemented by child welfare professionals. Family
Group Conferencing is valuable because it mirrors the customs and val-
ues of indigenous peoples by incorporating an understanding that both
the family and the community share responsibility for a child, a value
that is sometimes neglected in the existing adversarial child welfare sys-
tem. Family Group Conferencing is an applicable method to ICWA pro-
ceedings precisely because it allows the Alaska Native family and com-
munity to participate in the decision-making process of child welfare
proceedings.

Part 11 of this Comment evaluates the principles, methods, and is-
sues of Family Group Conferencing for Alaska Native families. The
Tlingit and Haida tribes of Alaska are specified as examples of Alaska
Native tribes that have benefited from the use of non-adversarial ap-
proaches, such as Family Group Conferencing, in child welfare proceed-
ings.® This Comment will demonstrate that the similarities between the
Maori, the indigenous people of New Zealand, and Alaska Native tribes
suggest Family Group Conferencing would be as effective in Alaska as
it has proven to bein New Zealand.

2. 25U.S.C. 88 1901-63 (2000).

3. The proposal for implementing Family Group Conferencing is not limited to the
Tlingit and Haida tribes. Many of the Alaska Native tribes share the same underlying
values; thus, the result of using Family Group Conferencing would be similar. This
Comment highlights the Tlingit and Haida because they have chosen, in conjunction
with the Alaska court system, to offer Family Group Conferencing for families experi-
encing child welfare issues.
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Part 111 of this Comment describes how ICWA provisions interact
with various federal and state statutes that apply to child welfare pro-
ceedings involving Alaska Native or Indian children and how these pro-
visions affect Family Group Conferencing. Since Family Group Confer-
encing is a relatively new method in the United States, and because it
attempts to solve family issues in the early stages of child welfare pro-
ceedings before a judicial order is necessary, there is no specific case
law addressing this method. However, an examination of the relevant
statutory provisions and legislative history reveals that Family Group
Conferencing is the type of method lawmakers envisioned when enact-
ing ICWA to provide culturally relevant resources for Indian and Alaska
Native families.

Part IV proposes that Family Group Conferencing is a valuable
method for ensuring culturally appropriate placement of Alaska Native
children and for promoting the reunification of Alaska Native families.
In order for Family Group Conferencing to become a respected alterna-
tive method in child placement proceedings, there must be: (1) more
funding specifically alocated to the program to ensure the long-term
safety and stability of placement decisions, and (2) data and research to
track the program’ s effectiveness and outcomes.

Il. THE FAMILY GROUP CONFERENCE

A. Restorative Justice

The use of restorative, rather than adversaria, justice is not a new
approach among Alaska Native tribes. Indeed, the idea of gathering ex-
tended family members and relying on their wisdom to resolve family
mattersis atrait shared not only by the Alaska Natives but also by virtu-
aly all indigenous peoples.*

The idea of restorative justice is reflected in the Tlingit and Haida
tribes’ use of circle peacemaking, a non-adversarial sentencing alterna-
tive available for criminal violations.” In circle peacemaking, commu-
nity members, including an elder, the criminal offender, and sometimes
the victim, meet to devise a healing plan that incorporates tribal values
with the underlying theme of transforming the offender and healing the

4. See MARIE CONNOLLY & MARGARET MCKENZIE, EFFECTIVE PARTICIPATORY
PrACTICE: FAMILY GROUP CONFERENCING IN CHILD PROTECTION 43 (1999) (stating “[&] -
though Aboriginal communities are diverse, there are some values that are common
across tribal nations. A holistic view of the universe is a notion that resonates across
tribal boundaries, and child protection as a concern cannot, therefore, be viewed in isola
tion from all other aspects of Aborigina life.”).

5. Lisa Rieger, Circle Peacemaking, 17 ALASKA JusT. F. (Univ. of Alaska, An-
chorage), Winter 2001, at 1.
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victim and community.® The focus of circle peacemaking is neither
blame nor justice; it is amore “holistic approach” aimed at helping those
who have committed the wrongful acts and their families to prevent the
problem from reoccurring.” Circle peacemaking was well-received by
the Tlingit and Haida communities because it reminded participants of
the way families traditionally gathered to discuss and solve problems.®
The concept underlying circle peacemaking, similar to the frequently
used Tlingit-Haida phrase, “our children,” reflects the community’s goal
of “protecting those who need it; helping those who can be heI ped; and
sometimes banishing those who can’'t” be helped or protected.’

The restorative justice or non-adversarial approach to problem-
solving differs from the adversarial position because the dispute is not
focused on one person, but rather shared among the family and commu-
nity.’® Restorative justice emphasizes “restitution rather than retribution
and on keeping harmonious relations among the members of their com-
munity.” ™ Indian law is intended “to bring honor and respect back to
the family, clan and tribe of the offender and to live in harmony with na-
ture.”*? In order to live harmoniously, Alaska Natives and Indians do
not insist that the offender carry sole responsibility for making the fam-
ily whole.® Family Group Conferencing embodies the same theme of

Id. at 7.

Id.

Id.

Lisa Rieger & Randy Kandel, Child Welfare and Alaska Native Tribal Govern-
ance: A Pilot Project in Kake, Alaska, REP. OF FINDINGS PREPARED FOR THE NAT'L
SclENCE FOUND. Oct. 1999, at 5.

10. See Susan L. Brooks, A Family Systems Paradigm for Legal Decision Making
Affecting Child Custody, 6 CorRNELL J.L. & PuB. PoL’y 1, 19 (1996). Brooks argues that
the justice system should concentrate on:

the family members’ strengths rather than their deficiencies. The implementa-
tion of this guideline, by itself, would contribute a great deal toward the effec-
tiveness of interventions initiated through the legal system. From the instant a
petition aleging abuse or neglect is filed in juvenile court, the legal system
passes judgment on the competence of the family and, specifically the compe-
tence of parents. Parents are then supposed to prove that they are competent,
while being treated as if they were not. Instead, courts and advocates need to
empower parents—to assist them in drawing upon the mutual and collective
strengths within their family systems.
Id.

11. Laurie A. Arsenalt, The Great Excavation: “ Discovering” Navajo Tribal Peace-
making Within the Anglo-American Family System, 15 OHIO ST. J. N Disp. REsoL. 795,
798 (2000) (quoting Sandra Day O’ Connor, Tribal Courts Are Vital Part of U.S. Justice
System, ANCHORAGE DAILY NEws, Mar. 20, 1997, at C8).

12. Eric Fry, Council: More Courts for Southeast?, JUNEAU EMPIRE, Sept. 11, 2003,
http://juneauempire.com/stories/091103/sta_secourts.shtml (last visited Feb. 26, 2005).

13. Arsenalt, supra note 11, at 819-20.

© o ~N
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shared responsibility as circle peacemaking and will offer Alaska Native
families many opportunities to restore the lost family ties and renew the
bonds that will keep children safe and happy in their homes.

B. Family Group Conferencing’s History and Origin

Family Group Conferencing is a non-adversaria approach to the
placement of needy children in culturaly relevant homes* Family
Group Conferencing originated in the late 1980s in New Zealand in re-
sponse to a humber of challenging placement cases among the Maori,
the indigenous people of New Zealand.™® The Maori families were
overwhelmed and troubled by the idea of their children being raised by
cultural strangers or in state institutions.”® Relying on their traditional
methods of dispute resolution, the Maori people contended that the use
of extended family and the reduction of state interference with family
life would benefit their children.”” The theory behind Family Group
Conferencing is that child welfare is a responsibility shared by many en-
tities including government agencies, tribes, communities and families.*®
Through the Family Group Conference, the family becomes the focal
point of the decision-making process, thereby building and repairing the
family’ s ability to care for and protect the child.*

Advocates in New Zealand and the United States share concern for
the high number of children who are moved through various placements
in their respective child welfare systems.”® Like the United States, New
Zedland had a high percentage of children experiencing lengthy termsin
the child welfare system.?* In response to favorable outcomes in New
Zealand,? some states have begun to incorporate Family Group Confer-

14. Jolene M. Lowry, Family Group Conferences as a Form of Court-Approved Al-
ternative Dispute Resolution in Child Abuse and Neglect Cases, 31 U. MicH. JL.
REFORM 57, 64 (1997).

15. Id.

16. Id.

17. MARK HARDIN ET AL., ABA CENTER ON CHILDREN AND THE LAw, FAMILY
GRoOUP CONFERENCES IN CHILD ABUSE AND NEGLECT CASES. LEARNING FROM THE
EXPERIENCE OF NEW ZEALAND 13 (1996).

18. ALASKA COURT SYSTEM ADMINISTRATIVE OFFICES, CINA MEDIATION AND
FAMILY GRouP CONFERENCING PROGRAM (2002) [hereinafter FAMILY GRouP
CONFERENCING PROGRAM].

19. Id.

20. Lowry, supra note 14, at 64-65.

21. 1d. at 64.

22. Id. at 65; see also HARDIN, supra note 17, at 92 (indicating that in New Zealand
the amount of children in foster and institutional care decreased from approximately
7,000in 1979 to 2,654 in 1993 as a result of Family Group Conferencing).
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encing into the child welfare system.”® Alaska recently began offering
Family Group Conferencing as a tool to determine a child's best inter-
est. To date, Family Group Conferencing has been regarded as an ac-
ceptable option for Alaska Native families and children.” More specifi-
caly, social workers find that Family Group Conferencing “resonates’
with the Alaska Native tribes because it echoes the methods and values
inherent in their cultures.® Family Group Conferencing in Alaska began
in 2002 following the positive response to the use of mediation within
the judicial system.”” As of November 2003, children that were under
the reach of ICWA comprised %oproximately fifty percent of all Family
Group Conferences in Alaska® Furthermore, the Alaska courts have
approved approximately eighty-five percent of the plans created through
Family Group Conferences.”

C. Vauesand Bdliefs

1. Definition of Family. Family Group Conferencing incorporates
the intention of the drafters of ICWA by considering the traditional
Alaska Native extended family in child welfare® The Tlingit-Haida
concept of family isvery similar to that of the Maori people of New Zea-
land; both rely heavily on the extended family.>* The Maori call kinship
Whanaungatanga, an expression incorporating the concepts of ancestral
and spiritual ties that bind people together.* Maori kinship is not lim-
ited to the nuclear family; this concept includes extended family and

23. Telephone Interview with Karen Largent, Dispute Resolution Coordinator,
Alaska Court System Administrative Offices (Nov. 7, 2003) [hereinafter Largent].
24. 1d.
25. Telephone Interview with Susanne Di Pietro, Staff Attorney, Alaska Judicial
Council (Nov. 7, 2003).
26. Largent, supra note 23.
27. 1d.
28. 1d.
29. 1d.
30. H.R. Rer. No. 95-1386, at 10 (1978), reprinted in 1978 U.S.C.C.A.N. 7530,
7532; see also 25 U.S.C. § 1903(2) (2000). The relevant portion reads as follows:
“extended family member” shall be defined by the law or custom of the Indian
child'stribe or, in the absence of such law or custom, shall be a person who has
reached the age of eighteen and who is the Indian child's grandparent, aunt or
uncle, brother or sister, brother-in-law or sister-in-law, niece or nephew, first or
second cousin, or stepparent . . . .
Id.
31. KIRK DOMBROWSKI, AGAINST CULTURE: DEVELOPMENT, POLITICS, AND RELIGION
IN INDIAN ALASKA 4647 (2001).
32. CoNNoLLY & MCKENZzIE, supra note 4, at 39.
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even reaches into the “network of tribal affiliations.”* Family Group
Conferencing in New Zealand includes the extended family in placement
planning because the extended family is traditionally the source from
which a Native family gathers its strength.®

Like the Maori, the Tlingit and Haida tribes traditionally define
family broadly. Alaska Native tribes do not limit the definition of fam-
ily to blood-ties or marriage links; family includes communal relation-
ships within the tribe.®* A family’s size can be limited or expanded “as
situations, opportunities, and problems arise.”*® The Tlingit and Haida
tribes incorporate the family into tribal structure not only as a kinship
entity, but also as a political group.’

In an effort to secure the best outcome for the child, the range of
familag members allowed at a Family Group Conference is very expan-
sive.™ According to New Zealand's The Children, Y oung Persons, and
Their Families Act of 1989,% afamily group can consist of:

extended family; and family based on at |east one person with alegal

relationship to the child or young person (e.g., a familiar person with

custody or guardianship); and a family based on a person having a

significant psychological attachment (i.e., a bond) to the child or

young person (e.g., non-familial caregivers, close friends of the fam-

33. Id. at 39-40.

34. 1d.

35. 1d.

36. Id. at 47.

37. DOMBROWSKI, supra note 31, at 46-47.

38. Seelndian Child Welfare Act of 1978: Hearing Before the House Comm. on In-
terior and Insular Affairs, Subcomm. on Indian Affairs and Public Lands, 95th Cong. 96-
42, at 69 (1978) [hereinafter Subcomm. Hearings] (statement of LeRoy Wilder, repre-
senting Association of American Indian Affairs). Mr. Wilder, representing an Indian
socia and political rights group, noted:

[ICWA] will force State courts to recognize cultural and social standards of In-
dian tribes and require courts to inquire more deeply into Indian family rela-
tionships.

For example, Indian cultures universally recognize a very large extended
family. Many relatives of Indian children are considered by triba custom to be
perfectly logical and able custodians of Indian children. This bill will require
State agencies and courts to recognize this extended family when considering
placements of an Indian child.

This bill does not condemn Indian children to abuse and neglect in the
name of tribal sovereignty. It does, however, recognize the legitimate interest
of the tribes in the welfare of their children under certain specified circum-
stances. Furthermore, it will make available to tribal governments and organi-
zations resources that they need to strengthen Indian families.

Id.
39. The Children, Y oung Persons, and Their Families Act, 1989 (N.Z.).
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ily, neighbors);

Samoan aiga).4b
For example, a significant psychologica attachment might exist between
a child in long-term foster care and her foster family. Under New Zea-
land law, the foster family would be entitled to attend the conference and
offer input regarding the child’s best interest.* The purpose of defining
the family broadly is to ensure that al of the persons important to the
child are allowed to attend.

and a culturally recognized family group (e.g., the

2. Values and Beliefs of Child Welfare. Family Group Conferenc-
ing is a successful aternative to the adversarial approach because it rec-
ognizes that families, no matter how imperfect, are important to a child's
upbringing.** To prevent more and more Alaska Native children from
being removed from tribal care and to prevent further erosion of tradi-
tional Native family structure, it is especially important that child wel-
fare participants respect and accommodate a tribe's family structure in
the proceedings.”® Family Group Conferencing works in practice be-
cause it values and empowers families and recognizes their strength.*
Family Group Conferencing encompasses many principles, including
family and community strength, cultural relevance, and self-
determination.”® In essence, it gives the family, not the government, an
opportunity to decide the outcome of the case.

Traditional Alaska Native values are based on the principle of
shared responsibility.* They include showing respect to others, sharing

40. HARDIN, supra note 17, at 126-27.

41. CONNOLLY & MCKENZIE, supra note 4, at 24.

42. See, eg., Lowry, supra note 14, at 65.

43. See H.R. Repr. No. 95-1386, at 10 (1978), reprinted in 1978 U.S.C.C.A.N. 7530,
7532; see also Subcomm. Hearings, supra note 38, at 75 (statement of Mona Sheperd,
Socia Service Coordinator, Rosebud Sioux Tribe). Ms. Sheperd made the following tes-
timony during a hearing before the Subcommittee on Indian Affairs and Public Lands:

The time wasted in battling with State courts only creates additional hardships
for our young people. In addition, the fact that tribal courts, through [ICWA],
would have jurisdiction over the placement of Indian children would mean that
parents and extended families of the children involved would have their rights
more clearly recognized and enforced. Often parents or extended family mem-
bers are not fully aware of their rights or the court procedures and their mean-
ing and this often resultsin Indian children being placed in foster or non-Indian
adoptive homes which is not the tribe’ s ultimate goal .
Id.

44. See generally HARDIN, supra note 17, at 122; see also FamiLY GRoupP
CONFERENCING PROGRAM, supra note 18.

45. See FAMILY GROUP CONFERENCING PROGRAM, supra note 18.

46. See Alaska Native Knowledge Network, Alaska Native Values for the Curricu-
lum, at http://www.ankn.uaf .edu/V a ues/index.html (last visited Feb. 22, 2005).
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what you have, knowing who you are, accepting what life brings, having
patience, living carefully, taking care of others, honoring elders, praying
for guidance, and seeking connections.*” These values are incorporated
into the Family Group Conference as family members discuss proper
placement for the child.”®

ICWA and Family Group Conferencing share many goals, includ-
ing the improvement of child safety, an increase in permanency options,
and greater access to family resources.® By incorporating Alaska Na-
tive values into child placement decisions rather than using outside solu-
tions, %oci al workers are able to assist in the development of intra-family
plans.

D. The Family Group Conferencing Process

The process of conducting a Family Group Conference is generally
divided into three phases: preparation, conference, and post-
conference.® The first phase of Family Group Conferencing is the
preparation period in which the social worker investigates the child’'s
case and gathers information about the potential family members who
may participate.®> The social worker also consults with the family about
the process of a Family Group Conference.®® Currently in the United
States, Family Group Conferences are voluntary proceedings; potential
clients either call seeking help™ or are referred to a social worker during
an investigation of abuse.® By contrast, all cases in New Zedland aris-
ing out of dlegations of child abuse and neglect are automatically re-
ferred to Family Group Conferencing.*®

Before a case is approved for Family Group Conferencing, the so-
cial worker typically conducts an assessment of all issues pertaining to

47. 1d.

48. See FAMILY GRoOUP CONFERENCING PROGRAM, supra note 18 (listing self-
sufficiency, care and provision for the family, unity, love for children, village coopera-
tion, responsibility to village, practice of traditions, and respect for elders and others as
relevant Native values that relate to the use of Family Group Conferences).

49. See Claudia Fercello & Mark Umbreit, Client Evaluation of Family Group Con-
ferencing in 12 Stesin 1st Judicial District of Minnesota (Nov. 25, 1998).

50. SeeLowry, supra note 14, at 66.

51. HARDIN, supra note 17, at 134.

52. 1d. at 134-39.

53. Id.

54. Telephone Interview with Gloria Jack, Foster Care Home Adoption Recruiter,
Triba Family Y outh Services for Central Council of the Tlingit and Haida Indian Tribes
of Alaska (Dec. 2003) [hereinafter Jack Interview].

55. Lowry, supra note 14, at 66.

56. Id.
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the case.”” While the social worker does not influence the family’s deci-
sion, it isimportant that she be aware of &l the relevant issues so that no
false or inaccurate information is given to the family during the meeting.
Such an error could lead to an unsuccessful Family Group Conference.”

After the social worker completes the investigation and consults
with the family, the case is referred to a coordinator.”® The coordinator
is usualy a social worker specializing in Family Group Conferencing,
who has no prior connections to the case.® During the preparation
phase, the coordinator organizes the conference by establishing the
venue, making travel arrangements, and determining which persons will
be invited.** Participants are invited from the community and extended
family and are selected with an emphasis on inclusion.* Measures are
taken to ensure that a child’'s safety is not jeopardized if an offender is
present.® If child welfare professionals, such as mental health experts,
school counselors, and drug/alcohol trestment providers, are aready in-
volved in the case, they may also be invited to attend.** Conferencing
locations vary widdly; in Alaska, some families elect to hold the meeting
at home over a g)otlaitch65 and dancing, while others want it held at an of-
fice or church.®® Ultimately, the coordinator acts as an impartial listener
to the family’s desires and ensures that the facilities for the conference
are comfortable.®’

The second phase consists of holding the conference. The three
components of a conference are generally (1) information and advice,
(2) private family deliberations, and (3) negotiation of a plan.®* Before
the conference begins, the coordinator typically makes introductions, in-
forms the family of the goals of the conference, and Erovi des the family
with all necessary information regarding the case.® The coordinator
may not, however, offer advice on how the state would likely decide a

57. HARDIN, supra note 17, at 135.

58. Id.

59. Lowry, supra note 14, at 66.

60. HARDIN, supra note 17, at 6.

61. Id. at 134-39.

62. 1d. at 135-36.

63. Id..

64. Lowry, supra note 14, at 69.

65. A potlatch is aterm used by Native American tribes of the Pacific Northwest to
describe a large feast at which family and tribal members gather and exchange gifts.
THE OXFORD ENGLISH DICTIONARY 230 (2d ed. 1989).

66. Jack Interview, supra note 54; HARDIN, supra note 17, at 138.

67. Lowry, supra note 14, at 66—70.

68. HARDIN, supra note 17, at 139-40.

69. Id. at 140-44.



2005] FAMILY GROUP CONFERENCING 99

similar case.”® The coordinator, social worker, and all other court offi-
cers then leave in order to give the family privacy as it deliberates the
matter.”" In Alaska, some tribes elect to invite a peacemaker or a matri-
arch in order to facilitate discussion and minimize confrontation.” Par-
ticipants are often quiet at the outset because they are apprehensive
about blaming others, but eventually the family members begin talking
and are able to create a plan.” The plan may include placement of the
child with family or tribal members, visitation, or goals for the parents,
such as completion of a drug or alcohol rehabilitation program.” The
plan is then reviewed by the social worker and the parties attorneys;
there may be further negotiation if the professionals feel the plan needs
modification.”

The third phase is the post-conference period.” In order to comply
with the “ active efforts””” requirement of ICWA and ensure that the plan
is implemented effectively, the coordinator should inform the parties of
the plan’s contents, locate funding or arrange for the services identified,
and monitor the status of its implementation.” While the goal of Family
Group Conferencing is to strengthen the family’s ability to correct a
problem, state child welfare agencies must monitor the effects of the
plan because these agencies are ultimately responsible for the protection
of children.”

1. ICWA PROVISIONS AND LEGISLATIVE HISTORY
SUPPORT FAMILY GROUP CONFERENCING

In governing child welfare and placement cases of Alaska Native
children, ICWA operates in conjunction with two federa statutes and
one state statute: the federal Adoption and Safe Families Act of 1997
(“ASFA"),® the federd Multiethnic Placement Act of 1994
(“MEPA”),® and Alaska’'s Children in Need of Aid (“CINA”) statutes.®?

70. 1d. at 143-44.

71. 1d. at 144.

72. Jack Interview, supra note 54.

73. 1d.; see also HARDIN, supra note 17, at 144.

74. Jack Interview, supra note 54; see also Lowry, supra note 14, at 90-92 (provid-
ing an example of aFamily Group Conferencing plan).

75. SeelLowry, supra note 14, at 72.

76. HARDIN, supra note 17, at 145.

77. Seediscussion infra section I11.A.2.

78. See HARDIN, supra note 17, at 146-48; Lowry, supra note 14, at 73.

79. Seelowry, supranote 14, at 73.

80. 42 U.S.C. §8 67175 (2000).

81. Howard M. Metzenbaum Multiethnic Placement Act of 1994, Pub. L. No. 103-
382, Pt. E, Subpt.1, 108 Stat. 4056 (1994), amended by Small Business Job Protection
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The common purpose of these statutes is to provide Alaska Native chil-
dren with safe, stable, and loving environments that reflect the character-
istics and values of their cultures.®

In order to succeed in placing children in culturally relevant homes,
Alaska s required to assist with family reunification when appropriate.®!
Currently, however, if the child isin the foster care system for more than
fifteen of the last twenty-two months, termination of parental rights
(“TPR") proceedings begin.*® In many instances, unfortunately, the ex-
tended family and tribe are not taken into consideration when terminat-
ing the parental rights of an Alaska Native.®® Thisisatragic loss, asthe
extended family is verg/ important in the development and rearing of
Alaska Native children.”’

Such termination of parental rights is not a culturally sensitive ac-
tion when it places the child in a non—-Alaska Native home. The adver-
sarial system that governs TPR proceedings essentially cuts off the only

Act of 1996, Pub. Law 104-188, 110 Stat. 1755 (1996) (current version at 42 U.S.C. §
1996(b) (2000)).
82. ALASKA STAT. 88 47.10.005-.990 (Michie 2004).
83. See25U.S.C. §1902 (2000). Therelevant language reads as follows:
The Congress hereby declares that it is the policy of this Nation to protect the
best interests of Indian children and to promote the stability and security of In-
dian tribes and families by the establishment of minimum Federal standards for
the removal of Indian children from their families and the placement of such
children in foster or adoptive homes which will reflect the unique values of In-
dian culture, and by providing for assistance to Indian tribes in the operation of
child and family service programs.
Id.; seealso S. Rep. No. 95-597, at 1, 9-11 (1977); H.R. Rep. No. 95-1386, at 19 (1978),
reprinted in 1978 U.S.C.C.A.N. 7530, 7541.
84. 25U.S.C. §1912(d) (2000); ALASKA STAT. § 47.10.086 (Michie 2004).
85. ALASKA STAT. § 47.10.088(d)(1) (Michie 2004).
86. See Subcomm. Hearings, supra note 38, at 75 (statement of Mona Sheperd, So-
cia Service Coordinator, Rosebud Sioux Tribe); see also Brooks, supra note 10, at 17.
Brooks argues the following:
There are two problems with the termination of parental rights in many in-
stances. (1) it fails to recognize the importance to children’s healthy develop-
ment of maintaining the continuity of family ties wherever possible and (2) it
does nat fit with the reality of the lives of most children whose families are in-
volved in the legal system.

Id.

87. See Brooks, supra note 10, at 18-19 (arguing that “the legal system needsto ac-
cept that maintaining the continuity of family ties is equally important for children who
are separated from their biological families as aresult of legal proceedings related to fos-
ter care and adoption” because “[s]evering such ties is aso traumatic for children, who
remain attached to biological parents and other adult figures who share, or seek to share,
intimate rel ationships with them”).
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link the Alaska Native child has with the tribe® and aggravates the harm
already done to the child. Such harm may be avoided by providing
Alaska Native families with the option to have a Family Group Confer-
ence instead of handling the child welfare proceedings exclusively in the
state's adversarial system. The Family Group Conference better meets
the needs of the Native child by providing a process that engages tribes
and the child’s extended family early in order to provide a loving and
stable environment that better reflects and considers the child's culture.

A. Thelndian Child Welfare Act

1. History. Alaska Native and Indian children were born into a cul-
tural survival struggle that unfortunately still exists today.®® After find-
ing widespread disruption of families and the placement of American
Indian children with non-Indian families, Congress passed the Indian
Child Welfare Act in 1978 in order to protect the existence of the Indian
and Alaska Native families and tribes® Many Alaska Native families
were confronted with culturally insensitive social workers and other ju-
dicial personnel who ignored Native culture and traditions when placing
children in non-Native foster and adoptive homes.” Some Alaska Na-
tive families were torn apart as their children were sent to boarding
schools operated by non-tribal organizations.”” The purpose of these

88. SeeC.L.v.P.C.S, 17 P.3d 769, 775-77 (Alaska 2001).

89. Jack Interview, supra note 54.

90. See 25 U.S.C. §1901(3) (2000); see also S. Rep. No. 95-597, at 1-2 (1978):

The separation of Indian children from their natural parents, especially their
placement in institutions or homes which do not meet their special needs, is so-
cialy and culturaly undesirable. For the child, such separation can cause a
loss of identity and self-esteem, and contributes directly to the unreasonably
high rates among Indian children for dropouts, acoholism and drug abuse, sui-
cides, and crime. For the parents, such separation can cause a similar loss of
self-esteem, aggravates the conditions which initially gave rise to the family
breakup, and leads to a continuing cycle of poverty and despair.
S. Rep. No. 95-597, at 1-2

91. See25U.S.C. §8§ 1901(4)—(5) (2000).

92. See H.R. Rer. No. 95-1386, at 9 (1978) reprinted in U.S.C.C.A.N. 7530, 7541;
see also Sheri L. Hazeltine, Speedy Termination of Alaska Native Parental Rights: The
1998 Changes to Alaska’'s Child in Need of Aid Statutes and Their Inherent Conflict with
the Mandates of the Federal Indian Child Welfare Act, 19 ALAskA L. Rev. 57, 59 (2002)
(“Studies conducted in 1969 and 1974 showed that [nationwide,] twenty-five to thirty
percent of Indian children were separated from their families and tribes by placement in
foster homes, adoptive homes or institutions.”); Lorie Graham, Reparations and the In-
dian Child Welfare Act, 25 LEGAL Stup. F. 619, 624-25 (2001) (arguing that the goal of
placing one-third of al Native American children in non-Indian foster care, adoptive
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boarding schools was to assimilate Indian children into mainstream cul-
ture, resulting in the children forgetting their native culture and, as chil-
dren were allowed to speak only English at the boarding schools, their
native language as well.* However, with congressional recognition of
the trend toward the destruction of tribal families and communities,
states are now required to observe and consider the special needs and
circumstances of the Indian and Alaska Native family.*

2. “Active Efforts” Severa safeguards exist under ICWA that
guide child welfare workers toward the best outcome for Indian children.
Under ICWA, states are required to make “active efforts’ to institute
culturaly relevant services and programs to keep the Alaska Native fam-
ily together.® Active efforts have been interpreted to include working
with the parents through each step of the reunification plan rather than
requiring the parents to navigate the child welfare system on their own.*
By regulation, active efforts must reflect the cultura conditions and re-

homes, and educational institutions was to destroy the “indigenous familial structures
through forced assimilation™).

93. Hazeltine, supra note 92, at 60.

94. SeeH.R. Rep. No. 95-1386, at 19. Therelevant text states that:

[c]ontributing to this [breakup of Indian families and the placement of children
with non-Indian foster or adoptive homes] problem has been the failure of State
officias, agencies, and procedures to take into account the special problems
and circumstances of Indian families and the legitimate interest of the Indian
tribe in preserving and protecting the Indian family as the wellspring of its own
future.

While the committee does not feel that it is necessary or desirable to oust the
States of their traditional jurisdiction over Indian children faling within their
geographic limits, it does feel the need to establish minimum Federa standards
and procedural safeguards in State Indian child custody proceedings designed
to protect the rights of the child as an Indian, the Indian family and the Indian
tribe.

Id.

95. 25 U.S.C. §1912(d) (2000). Thetext statesin pertinent part:

Any party seeking to effect a foster care placement of, or termination of paren-
tal rights to, an Indian child under State law shall satisfy the court that active
efforts have been made to provide remedia services and rehabilitative pro-
grams designed to prevent the breakup of the Indian family and that these ef-
forts have proved unsuccessful.

1d.; see also H.R. Rep. No. 95-1386, at 22.

96. Mark Andrews, “ Active” Versus “ Reasonable” Efforts: The Duties to Reunify
the Family Under the Indian Child Welfare Act and the Alaska Child in Need of Aid
Satutes, 19 ALASKA L. Rev. 85, 93 (2002) (citing A.M. v. State, 891 P.2d 815, 826 n.12
(Alaska 1995)).
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sources of the Indian tribe and family.*” Only when those active efforts
have been unsuccessful may a child be considered for placement with a
non-Indian family.*® ICWA imposes high burdens of proof. Before an
Indian child is placed in non-Indian foster care, there must be clear and
convincing evidence must demonstrate that allowing the parentsto retain
physical custody will damage the child.* Furthermore, evidence beyond
areasonable doubt that the child will be endangered if parental ri 9hts are
not terminated is required before amotion for a TPR is granted.™

Fortunately, ICWA’s active efforts requirement authorizes Family
Group Conferencing for Alaska Native children in the state child welfare
system.’™ Currently, Family Group Conferencing is provided to fami-
lies in the Alaska court system and in tribal courts, such as the Central
Council of the Tlingit and Haida Tribes.'® This option is voluntary and
begins when a parent informs the judge or caseworker of his interest in
the program.'®

3. ICWA and Tribal Sovereignty. According to ICWA, state gov-
ernments are authorized to cooperate with tribes in providing child wel-
fare programs.™® However, the ability of Alaska Native tribes to govern
meattersin their own courts has been the source of much confusion, statu-
tory interpretation, and judicia debate.'® The primary source of confu-
sion regarding tribal sovereignty in judicial matters originated with the
passage of Public Law 280 (“PL-280").1% PL-280 grants Alaska state

97. Id. at 94 (citing Bureau of Indian Affairs, Guidelines for State Courts: Indian
Child Custody Proceedings, 44 Fed. Reg. 67,584, 67,592 (Nov. 26, 1979)) (Active ef-
forts “shall involve and use the available resources of the extended family, the tribe, In-
dian socia services agencies, and individua Indian care givers. . . [which includes tradi-
tional healers and other tribal members who have specia skills] that can be used to help
the child’s family succeed.”).

98. 25U.S.C. §1912(d) (2000).

99. Id. §1912(e).

100. Id. § 1912(f).

101. Id. §1912(d).

102. Jack Interview, supra note 54.

103. ALASKA COURT SYSTEM ADMIN. OFFICE, A PARENT'S GUIDE TO THE CHILD IN
NEED OF AID MEDIATION AND FAMILY GROUP CONFERENCING PROGRAM (2002) (unpub-
lished)(on file with author).

104. See 25 U.S.C. § 1919(a) (2000); see also H.R. Rer. No. 95-1386, at 24-25
(1978), reprinted in 1978 U.S.C.C.A.N. 7530, 7547-48.

105. See eg., InreC.R.H., 29 P.3d 849 (Alaska 2001).

106. Pub. L. No. 53-280, § 4, 67 Stat. 588 (1953) (“[Alaska] shall have jurisdiction
over civil causes of action between Indians or to which Indians are parties which arise in
the areas of Indian country . ..."), amended by Pub. L. No. 85-615, § 2, 72 Stat. 545
(1958) (codified at 28 U.S.C. § 1360 et seq. (2000) (expanding statute to include
Alaska).
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courts civil jurisdiction over private causes of action involving Indiansin
Indian country.’® States interpreted this language to give them exclu-
sivejurisdiction over Native child custody matters.'®

However, PL-280 did not eliminate the jurisdiction of Alaska tribal
courts over child custody matters. On the contrary, tribes are inherently
sovereign governments whose powers are limited only by restrictions in
specific treaties, federal statutes, or if the tribe exercises a power that
conflicts with its status as a “domestic dependent nation subordinate to
the sovereignty of the United States.”*® The Alaska Supreme Court de-
cided that tribal courts and state courts have concurrent jurisdiction over
Alaska Native children.'® If acase originating in state court involves an
Alaska Native child who does not reside in an Alaska Native village,"*
but has tribal affiliation, the state courts may only refuse to transfer the
caseto the tribal court when good cause exists."*

Even though tribes have the right to be notified of proceedings in-
volving children of the tribe and to remove the proceedings to tribal
court, the underlying philosophy that governs these proceedings is ad-
versarial and culturally insensitive™® The tribe may be empowered to

107. Id.; see also DaviD S. Case & DAvID A. VoLucK, ALASKA NATIVES AND
AMERICAN LAWS 143 (2002) (analyzing the impact of PL-280 on state and Indian juris-
diction).

108. ALAskA JupiCIAL COUNCIL, RESOLVING DISPUTES LOCALLY: A STATEWIDE
REPORT AND DIRECTORY 7 n.19 (1993), available at http://www.gjc.state.ak.us/
download/rjdir.pdf (last visited Mar. 2, 2005) [hereinafter ALASKA JubDICIAL COUNCIL].

109. Cast & VoLuck, supra note 107, at 432 (citing Oliphant v. Suguamish Indian
Tribe, 435 U.S. 191, 210 (1978)).

110. SeelnreC.R.H., 29 P.3d at 852-54; see also John v. Baker, 982 P.2d 738, 765
(Alaska 1999), cert. denied 528 U.S. 1182 (2000) (“Tribal courts in Alaska have juris-
diction to adjudicate custody disputes involving tribal members. This jurisdiction is
concurrent with that of the state courts.”).

111. See Cast & VoLuck, supra note 107, at 11 (discussing how Alaska Natives
were first organized as villages that were then recognized by the federal government as
Indian reservations as long as the village was an area of land reserved for the use and
occupancy by Alaska Natives).

112. ICWA providesin pertinent part:

In any State court proceeding for the foster care placement of, or termination
of parenta rights to, an Indian child not domiciled or residing within the reser-
vation of the Indian child's tribe, the court, in absence of good cause to the
contrary, shall transfer such proceeding to the jurisdiction of the tribe, absent
objection by either parent, upon the petition of either parent or the Indian cus-
todian or the Indian child’s tribe: Provided, that such transfer shall be subject
to declination by the tribal court of such tribe.
25 U.S.C. § 1911(b) (2000).

113. See ALASKA JupICIAL COUNCIL, A GUIDE TO ALASKA CHILD IN NEED OF AID
CAses 23 (1999), available at http://www.gjc.state.ak.us/reports/cinaguideframe.htm
(last visited Mar. 2, 2005) (suggesting that tribal social workers bridge the gap between
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assert jurisdiction in these matters, but when the tribe lacks the resources
necessary to effectively manage the case, the child is returned to the
non-Indian adversarial child welfare system.™* Instead, government and
tribal courts should deal with the jurisdictional issues by sharing respon-
sibility with the family and tribe. Family Group Conferencing distrib-
utes responsi bility among family and tribal members and ensures that the
child is ultimately placed according to the cultural standards and con-
cerns of Indian and Alaska Native tribes in compliance with ICWA’ s ac-
tive efforts standard.

B. ICWA and the Children in Need of Aid Statute Provisions

With Family Group Conferencing incorporated into the child wel-
fare proceedings in Alaska, child welfare professionals work within the
framework of the federal government’s ICWA and Alaska' s Children in
Need of Aid Statutes. In order to comply with the governing federa
law, the Adoption and Safe Families Act of 1997,° Alaska revised its
child protection laws in 1998.® ASFA was intended to address the
problem of reunifying children with their biological parents despite the
potential danger of the situation."*” ASFA represented a federal policy
shift toward giving Priorily to the needs of the child rather than to the
needs of the family."® Two important goals of this legislation were (1)
to create a “reasonable efforts’ standard that encourages expeditious
termination of parental rights,™ and (2) to require the states to conduct
permanency hearings to determine a permanency plan no later than
twelve months after a child enters foster care.’®® Subject to narrow ex-
ceptions, ASFA provides a potentialy speedy method to terminate pa-

the tribe and the Department of Family and Y outh Services in situations where the tribe
intervenes in the state court proceedings by having the tribal social worker testify as to
thetribal court’s position).

114. InreC.R.H., 29 P.3d at 854 (concluding that ICWA authorizes transfer of juris-
diction from state to tribal courts notwithstanding PL-280).

115. Pub. L. No. 105-89, 111 Stat. 2115 (codified as amended in scattered sections of
42 U.SC).

116. ALASKA STAT. § 47.10.005 et seq. (Michie 2004); see also ALASKA JUDICIAL
CouNciL, supra note 108, at 7-8.

117. See 143 Cone. Rec. 2012, 2014 (1997).

118. See 42 U.S.C. § 671(a)(15) (2000) (requiring that a child's health and safety be
the “paramount concern” in a reunification plan). Other authors have provided more de-
tailed analysis of the impact of ASFA and CINA on ICWA proceedings. See, eg., Ha
zeltine, supra note 92, at 64—70; Andrews, supra note 96, at 110-11.

119. 42 U.S.C. §671(8)(15) (2000).

120. 1d. § 675(5); see also Libby S. Adler, The Meanings of Permanence: A Critical
Analysis of the Adoption and Safe Families Act of 1997, 38 HARv. J. LEGIS. 1, 3 (2001)
(discussing the goals of ASFA).
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rental rights by mandating that the state petition for a TPR if a child has
been in foster care for fifteen of the last twenty-two months.'**

ASFA essentially overruled the previous governing federal law, the
Adoption Assistance and Child Welfare Act of 1980 (“AACWA”),
which developed the idea of permanency planning.””> Under AACWA,
states were encouraged to make reasonable efforts to preserve families
and, when necessary, enable their reunification.'®

Under Alaskalaw, CINA requiresthat the state make reasonabl e ef-
forts to place needy children in stable environments, with an eye toward
reunification of the family.”®* The reasonable efforts standard of the
CINA statute is lower than that of ICWA, which requires that the state
take active efforts toward reunification of the family."”® This discrep-
ancy in the level of effort required is a great source of debate among
child welfare workers trying to ensure the safest and most culturally
relevant environment for Alaska Native children.® However, when
state or federal laws conflict with ICWA, courts are required to imple-
ment the law that offers the highest standard of protection for the Alaska
Native child.”’ By emphasizing cultura significance as well as family
values and beliefs, Family Group Conferencing allows the state to sat-
isfy ICWA's stricter active efforts requirement.

C. Multiethnic Placement Act of 1994

In response to the disproportionate number of minority children left
permanently in the foster care system, Congress passed another federal
law, the Multiethnic Placement Act of 1994.'® The primary purpose of
MEPA was to prevent discrimination in the placement of children on the
basis of race, ethnicity, or culture”® However, the requirements of

121. 42 U.S.C. § 675(5)(E) (2000).

122. Pub. L. No. 96-272, 94 Stat. 500 (1980).

123. Id.; see also Adler, supra note 120, at 3.

124. See ALASKA STAT. §47.10.086 (Michie 2004).

125. 25U.S.C. § 1912(d) (2000).

126. See generally Andrews, supra note 96 (analyzing the distinction between “rea
sonable efforts’ and “active efforts”).

127. 25 U.S.C. § 1921 (2000); see also Crimes Against Children/Foster Care: Hear-
ing on H.B. 375 before the House Health, Education, and Social Services Committee,
1998 Leg., 2d Sess. 20, at 1636 (Alaska 1998) (statement of Linda Haim, court-
appointed special advocate) (discussing the need for greater accountability in child wel-
fare proceedings).

128. Howard M. Metzenbaum Multiethnic Placement Act of 1994, Pub. L. No. 103-
382, Pt. E, Subpt.1, 108 Stat. 4056 (1994), amended by Small Business Job Protection
Act of 1996, Pub. L. 104-188, 110 Stat. 1755 (1996) (current version at 42 U.S.C. §
1996(b) (2000y)).

129. 42 U.S.C. § 1996(b)(1)(A).
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MEPA do not preempt ICWA'’Ss requirement of maintaining cultural
relevancy in foster care and adoption placement.™® Moreover, state
child welfare service programs are still required to “provide for the dili-
gent recruitment of potential foster and adoptive families that reflect the
ethnic and racial diversity of children in the State for whom foster and
adoptive homes are needed.” ™"

Although the subject of transracial adoption and placement is de-
bated with respect to Indian and Alaska Native children, Congress rec-
ognizes that race is a factor worth considering in placing the child."*
That MEPA does not specifically apply to ICWA proceedings demon-
strates Congress's belief in the importance of placing an Indian or
Alaska Native child with his or her family or a member of the tribal
community as an opportunity for cultural preservation.™ Through
ICWA and MEPA, the tribe is given an opportunity to ensure that the
social and emotional development of the child is culturally relevant. By
incorporating Family Group Conferencing into child welfare proceed-
ings, Alaska Native tribes will have the primary role in deciding the fu-
ture of their childen because decisons are made by tribal members
rather than by non-tribal professionals.™ Whether or not judges and so-
cial workers agree with the values of Alaska Native culture, the tribe has
aright to have its voice heard in the placement decisions of its children.

130. Id. 8 1996(b)(3).

131. 42 U.S.C. § 622(b)(9) (2000).

132. 139 ConG. Rec. S8712 (daily ed. Jul. 14, 1993) (statement of Sen. Met-
zenbaum). Senator Metzenbaum stated:

The Government’s goal for most children in foster care should be reunification
with their families. .. | believe that every child who is €eligible for adoption
should have the right to be adopted by parents of the same race if that is possi-
ble. Teaching a child to embrace his or her racial and cultura heritage is more
easily accomplished when parents and children are the same race or ethnic
group. | strongly support efforts to recruit prospective adoptive parents of all
races.
Id.

133. See Eskay, supra note 1, at 732 (arguing that “[t]ransracial placement of Indian
children may threaten the very existence of tribes. . . . Cultura extinction may represent
the one circumstance in which value preferences distinct from a particular child’s inter-
ests are weighty enough to override the best interests standard.”).

134. See Laura Beresh Taylor, Note, C.R.B. v. C.C. and B.C.: Protecting Children’s
Need for Stability in Custody Modification Disputes Between Biological Parents and
Third Parties, 32 AKRON L. Rev. 371, 386-87 (1999) (arguing for parental preference
over third parties in custody disputes because it (1) “creates predictability and judicia
economy,” (2) “acts as a crucia safeguard that prevents a judge from utilizing extremely
broad judicial discretion to make decisions based on personal biases,” and (3) “mitigates
the risk that a judge's class biases and lifestyle biases will determine the outcome of a
custody dispute”).
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Family Group Conferencing is a step toward making Alaska Native
tribes the ultimate decision-makers in determining the best interests of
Alaska Native children.

D. Legidative History Indicates the Need for Culturaly Relevant Pro-
grams

The legidative history of ICWA indicates that Congress discovered
that decisions made by socia workers for Indian and Alaska Native
children did not always incorporate the values and beliefs of the chil-
dren’s tribes and families’® Congress redized that despite ICWA’s
laudable recognition of the importance of maintaining cultural ties with
the tribe, the problem of displaced Indian and Alaska Native children
would continue as long as the underlbyi ng practices and methods failed to
incorporate the beliefs of the tribe.** In hearings before Congress, tribal
members and advocates reiterated that the tribe should be included in the
placement decision and in providing the active efforts toward reunifica-
tion.”* For the tribe’s opinions and values to be meaningfully imple-

135. See H.R. Rep. No. 95-1386, at 10 (1978), reprinted in 1978 U.S.C.C.A.N. 7530,
7532 (“In judging the fitness of a particular family, many social workers, ignorant of In-
dian cultural values and social norms, make decisions that are wholly inappropriate in
the context of Indian family life and so they frequently discover neglect or abandonment
where none exists.”).

136. S. Rep. No. 95-597, at 12 (1978) (“[Indian] people and child welfare experts
stressed the need for adequately funded, tribally controlled family development pro-
grams which would function at the local level and would be able to exhibit a deeper cul-
tural sensitivity toward the Indian people they serve.”); see also Subcomm. Hearings,
supra note 38, at 66 (statement of Goldie Denny, Director of Socia Services, Quinault
Nation, also representing National Congress of American Indians) (“General child wel-
fare legidation, no matter how well meaning, does not address the unique legal, cultura
status of Indian people. Rather, they tend to promulgate the existing problems. . . . The
NCAI continues to go on record as supporting the concept that child welfare services to
Indian families can best be provided by Indians.”).

137. Subcomm. Hearings, supra note 38, at 66 (statement of Dr. Blandina Cardenas,
Commissioner for the Administration for Children, Y outh, and Families). Dr. Cardenas
stated:

All of [the child welfare] activities, are intended to reflect the Department’s be-
lief that Indian child welfare services must be based not only on the best inter-
est of the child and support the family unit—however they may be defined—
but also on a recognition of the need to involve Indians themselves in the provi-
sion of services.
Id. Seealsoid. at 62 (statement of Chief Calvin Isaac, Mississippi Band of Choctaw In-
dians).
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mented in placement proceedings, tribes need an active voice early in the
case to ensure that the final plan will suit the lifestyle of the tribe.”®

In enacting ICWA, Congress recognized the value of considering
Indian cultural norms and the role of the extended family in determining
child placement. Currently, however, it is the non-Indian adversarial
system that makes the ultimate child placement decision."*® Congress
designed ICWA to ensure that both tribal and state governments work to
keep Indian children in their own cultural surroundings.*® ICWA gives
importance to the extended family and the prevailing social and cultural
standards of the Indian community.*** ICWA relies on the extended
family as avaluable resource in preserving the child's cultural ties.*

Unlike the adversarial system, Family Group Conferencing allows
tribal members to have significant input in placement decisions that bet-
ter meet ICWA'’s goas. Because Family Group Conferencing’'s non-
adversarial approach may produce innovative child placement plans,
Alaska may require some time to adjust to and respect the outcomes and
decisions that arise from the conferences."*® Family Group Conferenc-
ing is away in which Alaska Native tribes can utilize their jurisdiction

138. Id. at 99 (statement of Donald Reeves, Legidative Secretary, Friends Comm. on
National Legidation) (“I hope that the decisions about the kinds of services that are
needed by particular families will be made by the communities that they are part of, and
not imposed on by rule makers from some other quarter.”).
139. See, eg., C.L.v. P.CS, 17 P.3d 769, 773-74 (Alaska 2001); JJ. v. State, 38
P.3d 7, 11 (Alaska 2001).
140. S.Rep.No.95-597, at 12 (1978).
141. 25U.S.C. 8§ 1901-02 (2000).
142. 1d. § 1915(a) (“In any adoptive placement of an Indian child under State law, a
preference shall be given, in the absence of good cause to the contrary, to a placement
with (1) a member of the child’s extended family; (2) other members of the Indian
child's tribe; (3) other Indian families.”); see also H.R. Rer. No. 95-1386, at 20 (1978),
reprinted in 1978 U.S.C.C.A.N. 7530, 7532 (“The concept of the extended family main-
tains its vitality and strength in the Indian community. By custom and tradition, if not
necessity, members of the extended family have definite responsibilities and duties in
assisting in childrearing.”).
143. See generally William C. Bradford, Reclaiming Indigenous Legal Autonomy on
the Path to Peaceful Coexistence: The Theory, Practice, and Limitations of Tribal
Peacemaking in Indian Dispute Resolution, 76 N.D. L. Rev. 551, 604 (2000). Bradford
makes the following argument:
[11f the dominant society will undertake to shed assumptions of Indian inferior-
ity, recognize indigenous jurisprudence as worthy of respect, and accord Indian
tribes the status of coequal negotiating partners, a dialectic may develop and
lead to greater legal diversity, greater mutual cultural respect, and above dl a
more peaceful coexistence.

Id.; see also HARDIN, supra note 17, at 124-26; Rieger & Kandel, supranote 9, at 5.
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as “opportunities, not obstacles, to the delivery of justice in rural
A|aSka.”l44

IV. PROPOSAL FOR IMPLEMENTING FAMILY GROUP CONFERENCING

Family Group Conferencing is a recent approach to child placement
proceedings. Therefore, | propose the following: (1) that funds be set
aside for Alaska Native villages and tribal courts to ingtitute effective
Family Group Conferencing programs, and (2) that there be ingtitutional-
ized research conducted and reported on the outcomes and effectiveness
of Family Group Conferencing.

Alaska Native and Indian tribes face financial challenges in pursu-
ing their own measures for determining child placement. It takes a con-
siderable amount of money to operate a successful foster care and adop-
tion progran*® In order for tribes to conduct Family Group
Conferencing with minimal adversarial and non-Native influence, it is
imperative that Alaska Native tribes receive enough funding to operate
the program independently and efficiently.

The Title IV-E Foster Care and Adoption Assistance Act of 1980
(“Title IV-E”)*® currently does not grant tribes the authority to adminis-
ter funds directly for children that are placed with families under their
jurisdiction.* Funds administered by Alaska under Title IV-E are used
to support the out-of-home placement of children in foster homes and
the creation and operation of child placement programs and services.**®
While some states have formed agreements with tribes to operate por-
tions of the Title IV-E program, this practice is not mandatory.**® The

144. Tlingit-Haida Judiciary Comm., AFN White Paper, Alaska: Does“ Indian Coun-
try” Matter? (Oct. 2003), at http://www.tlingit-hai da.org/pdf/tribal courtreports/TC-WP-
Triba %20Jurisdiction10-2003.pdf (last visited Feb. 23, 2005).

145. See Barbara Ann Atwood, Flashpoints under the Indian Child Welfare Act: To-
ward a New Understanding of Sate Court Resistance, 51 EMORY L.J. 587, 675 (2002)
(arguing that increased federal funding would “significantly strengthen the ability of
tribes to operate their child welfare programs, to develop family-preservation systems,
and to recruit prospective foster and adoptive homes from among their membership”).

146. Pub. L. No. 96-272, 94 Stat. 500 (codified as amended at 42 U.S.C. § 673
(2000)).

147. See Nat'l Indian Child Welfare Assoc., Regarding Title IV-E Foster Care and
Adoption Assistance for Indian Children in the Context of Welfare Reform Authorization
(May 10, 2002), at http://www.nicwa.org/policy/legislation/S331_HR443/T24103-4.htm
(last visited Feb. 26, 2005) [hereinafter Nat'| Indian Child Welfare Assoc.].

148. Id.

149. DEP'T OF HEALTH AND HUMAN SeERvS. OFFICE OF INSPECTOR GEN.,
OPPORTUNITIES FOR ACF TO IMPROVE CHILD WELFARE SERVICES AND PROTECTIONS FOR
NATIVE ~ AMERICAN CHILDREN 5-6 (Aug. 1994), available at
http://oig.hhs.gov/oei/reports/oei-01-93-00110.pdf (last visited Feb. 26, 2005).
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Office of Inspector Genera Department of Health and Human Services
reported in 1994 that one of the reasons that many states, including
Alaska, do not form Title IV-E agreements with tribes is that potential
tribal non-compliance could jeopardize the state's ability to receive
funding.*® Under the Act, foster and adoptive families in need of child
care assistance may receive the Title IV subsidy to pay for “clothing,
school supplies, transportation, and other daily needs of the child.”™*
Under the current law, however, many Alaska Native and Indian chil-
dren are excluded from receiving benefits, while non-Native income-
eligible children receive the funds.™® Since the tribes have not been
granted the authority to administer their own Title IV-E programs, they
face challenges in trying to implement effective child placement pro-
grams with the limited state funds that they do receive.™

Insufficient funding hinders the effectiveness of Family Group
Conferencing in placing Alaska Native children in Alaska Native homes.
With marginal Title IV-E funding, it is a steep challenge for tribes to
place children in long-term and stable environments. Alaska Native
tribes often must resort to unsubsidized methods; for example, many
tribes must rely on the compassion of families to use their own limited
persona resources to act as foster parents, legal guardians, or pre-
adoptive placements for children.*> This can often be troublesome be-
cause the financia burden of bringing a child into one’s home can be a
source of enormous stress.™™ Moreover, the financial benefits given to
relatives who care for children are not comparable to the more generous
foster care payments.® However, if families that open their homes
were offered financial assistance, they would likely be more willing and
able to act as permanent placements for children, including those with
multiple siblings or special needs.™® Therefore, Alaska Native tribes are
left with no aternative but to continue to place children in unsubsidized
foster care homes, with the hope of being able to shift “scarce child pro-
tection funds from one account to another in order to meet emergency
and other pressing needs.”™®
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51 (2001) (suggesting that if guardianships were subsidized, families would have an eas-
ier experience in providing permanency for children who would otherwise be difficult to
place).
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Currently, members of Congress are attempting to increase the dis-
proportionately low allocation of funding to Alaska Native and Indian
tribes in child welfare proceedings through the Indian and Alaska Native
Foster Care and Adoption Services Amendments of 2003, which would
amend Part E of Title IV of the Social Security Act.™® These amend-
ments would provide Alaska Native and Indian tribes the flexibility to
operate their own placement programs, such as Family Group Confer-
encing, with assurance that they will be able to provide placement fami-
lies with the necessary assistance.® Family Group Conferencing would
thrive with the aid of this legislation because operators of the program
would be far less limited by financial constraints. Financial independ-
ence and freedom from Title IV-E's current restrictions would protect
children from being returned to state custody simply because a caring
and willing extended family member is unable to financially support the
child.

Secondly, | propose that there be an institutional entity developed
to track the outcomes of the participants in Family Group Conferencing.
By analyzing empirical data, Alaska Native villages, families, advocates,
lawmakers, and judges can decide whether Family Group Conferencing
is an effective means of complying with ICWA'’s active efforts require-
ment. Such data could further encourage funding initiatives and demon-
strate the viability of the process to other Alaskatribes.

V. CONCLUSION

Legidative and judicial authority under the Indian Child Welfare
Act grants Alaska Natives the right to have their tribal voice heard and
to have a strong influence in child welfare proceedings. Family Group
Conferencing is an appropriate means of ensuring culturally relevant and
stable placement of Alaska Native children under the active efforts re-
guirement of ICWA. Through Family Group Conferencing, Alaska will
gain insight into the invaluable indigenous principle of relying on and
incorporating the extended family into child welfare proceedings. Fur-
thermore, Family Group Conferencing will assist Alaska Native tribesin
passing on traditions to their children, and surviving as sovereign enti-
ties, by placing more children in culturally reflective homes.
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2003, S. 331, 108th Cong. (2003).

160. Seeid. at 8 2 (amending Part E of Title IV of the Social Security Act, 42 U.S.C.
88 670 et seg. (2000), to include: “in no case shall an Indian tribe receive alesser propor-
tion [for administrative expenditures] than the corresponding amount specified for a
Statein [section 474(8)(3)]").



