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PREFACE

The purpecse of this study has been to discover those
guiding principles which have been followed in the laws of
those states having permanent teacher tenure legislation as
guch principlee have manifested themselves in the work of
the legislators whe framed the laws and in the decisions of
the courts which have given them judicial interpretaticn.,
Such a study finds its justification in the growing concern
with which the problem of teacher tenure has been attended in
recent years. In order to deal intelligently with the prin-
c¢ipal, superintendent, and board of education, the teacher
gshould be familiar with the law which governs his action
and the attitude of the courts toward that law. The results
¢f such a study should be equally valuable to school execu—
tives and school boards.

The writer acknowledges a certain indebtedness to the
departments of education in the states having permanent
tenure lawe, whose prompt assistance greatly facilitated the
completion of this study. The kindly cooperation of the
etaff of the Supreme Court of Indizna law library is remem-
bered with gratitude, The personal contributions of Mr,
Charles Williams, Secretary of the Indiana State Teachers'
Agsociation, have been exceedingly helpful in the interpre-
tation ¢f the Indiana Tenure Law, The author is alec in-
debted to Dr. Albert Mock and Dr, Jamee Peeling of the De-
partment of Education of Butler University and to Dr. W.L.
Richardson in particular, whose sympathetic and kindly crit-
icism has inspired whatever degree of quality the work may
pogsess.,

A.P.G.

Indianapolis,
Indiana,
1935
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LEGAL ASPECTS OF THE TEACHER TENURE LAWS
CHAPTER 1
INTRODUCTION

/ The problem of tenure has always been of much conecern

to the teaching profession. Within recent yeare, however,

it has become increasingly important. This has been the re-
sult of certain factors which may be listed as follows:
personal and political favoritism, an oversupply of teachers,
the economic depression, and a lack of full appreciation of
the educational needs of the children.l As a result of this
ingecurity of tenure there hag developed a legislative
movement aimed to secure more protection for the teacher in

service against the various forces that cause unjust dis-

missal,

History of the Movement

! Perhaps the first step in this movement occurred in

1

R.R, Foster, "Continuous Employment for the Teacher",
The Journal of the National Education Asscciation, XX, p.343,

(1)




Boeton, in 1889, In that year was enacted the first munici-
pal law attempting to guarantee permanent tenure to effic-
ient teachers in service. It provided for a prcbationary
period of one year followed by four annual elections, If
the teacher survived these five years he or she then was
placed on permanent tenure, subject t¢ removal only for
cause on a hearing before the board of education, This
first law was similar in many features to the meost recent
laws which we have on the subject at the present time, The
first statewide law on the subject of teacher tenure was
enacted by the legislature of New Jersey in 1909.8 This law
provided for permanent tenure following a probationary pericd
of three years. This New Jersey act marked the beginning of
gimilar enactments by other state legislatures affecting the
security of the teachers in their positions. The bvasgic in-
tent of all thie legislation seems to be the insurance to
teachers of a security of tenure during good behavior and

efficient service.

The Problem

The purpose of this study has been to discover those

. , -
R.W. Holmstedt, Effects of Teacher Tenure Law in New

Jersey, p. 1. Bureau of Publications, Teachers College,
Columbias University, 1932.




guiding principles which have been followed in those states
having permanent teacher tenure laws as euch principles have
manifested themselves beth in the werk of the legislators
who framed the laws and in the decisions of the courts which
interpreted them. The study, therefore, naturally divides
itgelf into two major activities: an examination of the
tenure laws of the variocus states having such permanent ten-
ure enactments to determine the basic features which are
common to them a2l1i and, secondly, a study of the decisions

of the Supreme and Appellate Courts in those states to deter-
mine the trends of interpretation which are being followed
with regard to those basic features. Such analyeie and re-
sultant findings should serve as guiding principles for the
teachers, schocl executivee, and boards of education in their
relations with one another over questions arising out of

teacher tenure.

Limitation of the Problem

It is common knowledge that the term "tenure" stands in
need of clarification., It is used with widely different
meanings in different states and by different authorities.

By "tenure of teachers" as used in this dissertation ie meant
that arrangement which provides that, after holding a given

position a certain length of time, the teacher shall have a
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legal right to the position and shall not be discharged ex-
cept for statutory causes. There should alsc be made a dis-
tinetion betwee% tenure in any given locality and tenure in
the profession. Obviously, in this study we are primarily
concerned with the tenure of service in the given locality.
No attempt has been made to consider the various types of
tenure afforded by local agencies. Only that tenure secured
by state legislation and guaranteeing permanent tenure after
a probationary period of gervice has been considered, It is
to be observed that there can be legislation by state legis-
latures germane to this dissertation while not statewide in
its application, The term "teacher" as used in this study
ghall refer principally to the ordinary classroom teacher.
In legal conception, however, the term is wide enough to in-
clude superintendents of city schools, principals, supervisors

-

and other directors of instruction.
The Issues Involved

The movement to secure protected tenure has experienced
a slow and difficult advance. It has been opposed by boards

of education, legislators, and the general public., It has

= e
E.E, Lewis, Personnel Problems of the Teaching Staff.
P. 344, New York: The Century Co., 1924,
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also encountered opposition within the profession itself on
the part of educational leaders who are doubtful of its value,
Some authorities see in permanent life tenure a device detri-
mental to the profession and advocate a form of indetermin-
ate tenure; based upon the efficient service of the teacher,
This last view is shared by Professor Cubberley. Relative
to this point he says, "Life tenure for all efficient teachers
there should be, but it should come as a deserved reward for
faithful and efficient service, and not as a guaranteed leg-
iglative right to all.”4 Views of other educational leaders
indicate little agreement among them relative to the desir-
ability of permanent tenure on a state-wide basis,

Tenure legislation has been advocated in the belief
that it would benefit both the teacher and the pupil, Pro-
ponents of such legislation advance in its favor the follow-
ing arguments:

1. The teacher is protected from political prejudice
nd personal favoritism,

2. The anxiety of the teacher over failure of reeleo-
tion is avoided,

3. Btabilization of the teaching staff and a decrease

of teacher turnover will result,

4

E.P, Cubberley, Public School Administration, p. 315,
Chicago: Houghton, Mifflin Co., 19232.




4, A higher quality of teachers will be secured because
the profession will be more attractive with protected tenure.

5. Higher standards of service and professicnal growth
will be effected because of greater care in selection of the
personnel of the staff.

Opponents of tenure offer the fellowing arguments:

1, It will protect the inefficient teacher by making
his or her dismissal difficult,

2, Teaching efficiency will be impaired because teachers
protected by tenure become independent and unprogressive,

3., Diemissal is actually increased. Many boards dieg-
miss even the good teachers because of an unwillingness to
place anycne on permanent tenure,

4, Tenure laws give to teachers an unusual degree of se-
curity of position cover workers in other fields.

Over these issues controversy is still arising, Various
gstudies have been made in an attempt to arrive at some ac-
cepted conclusions with reference to the desirability of pro-
tected tenure., Perhaps the most complete study of the prob-
lem hase been made by the Committee of One Hundred on Tenure
Problems of the National Education Association., The report
made in 1924 deals largely with the controversial issues in-
volved in the question, A similar report of this committee

in 1932 presents a detailed study of the structure of various
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types of tenure laws in the several states. State and local
tenure laws in the United Stages and legislation in foreign
countries have been examined. The opinione of leading ed-
ucatore on the issues involved in tenure legiglation have
been oollected.a Comparative studies of the rate of teacher
turnover in citiee in states having tenure with similar data
from clties in states not having tenu;e geem %o indicate a
lower rate of turnover in the former, The operation of tge
California teacher tenure law has been studied by Bessac in
which the relative merits of the law in the cities and in the
rural districts were compared. It is ocbvious that many more
regearches are necessary before any satisfactory conclusions
can be reached with regard to many of the issues of the prob-
lem, It is not the purpose of this study, however, to enter
into a partisan position with regard to the question of per=-
manent tenure for teachers, Therefore, little consideration

of the controversial aspects of the gituation is deemed

5

National Education Association, Regearch Bulletin,
Vol, II, No. 5, pp. 156-158, Washington: 1924,

8

National Education Association, op, cit., pp. 159-167.
7

1bid., pp. 218-2319,
8

Harry Begsac, "How the Tenure Law Is Working", The
American School Board Journal, LXXVIII, p. 132,




relevant to this study.

Methods of Collecting Data

This study has been built upon an analysis of the laws
of these etates which have permanent tenure in any form,
Copies of these laws were secured from the state departments
of instruction of the respective states, and from the office
of the Board of Education of the District of Columbia., The
decisions of the Supreme and Appellate Oourts of these states
were examined and, in a few instances, the decisions of the
Federal Courts in which litigation over teacher tenure arose.
Opinions of both educational and legal authorities were con-
sulted., It was the original intention to include in this
work a detailed study of the decisions of the Indiana courts
on the litigation that has arisen in this state but it was
found upon further investigation that the paucity of such
cases rendered that plan unreliable, Hence, the study became
a general examination and analysis of permanent tenure laws

in all states where such laws were found,



CHAPTER 11

SCOPE OF EXISTING STATE LAWS

In view of the previcus limitation of the problem the
perspective of this study is narrowed to a consideration
cf only those states which have some form of permanent
tenure law by legislative enactment. Since 1909 twelve
states and the Digtrict of Cclumbie have passed laws pro-
viding for permanent tenure of teachers, It ie significant
to note that none of these laws has been repealed although
efforts have been made in some states t0o secure repeal,
In Indiana there has arisen oppositicn to the tenure law
among the teachers themselves principally because of the
fact that the law in this state has actually worked to pre-
vent security of tenure rather than promote it, In most of
the states the consitituticnality of the law has been at-
tacked. In spite of all opposition, however, tenure laws
have survived in each state in which they have teen enacted.

Table I gives the list of the states that have enacted such

1 ' P o
Alfred E, Lentz, An Outline of Oertain Historical and
Legal Aspects of Teacher Tenure in California. p. 4. Sacra-
mento: Department of Educat}o$, 1933,
‘.91
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legislation and the year in which it was enacted,

TABLE I, THE STATES WHICH HAVE TENURE LAWS AND THE
YEARS IN WHICH THEY WERE ENACTED

Btate Year of Enactment
New Jersey 1909
Oregon 1913
Massachusetts 1914
New York 1917
Illinois 1919
California 1821
Oolorado 1821
Maryland 1821
Wisconein 1921
Louisiana 1922
District of Columbia 1924
Uinnesota 1837
Indiana 1927

From the data presented in Table I it is noteworthy
that no laws providing permanent tenure have been enacted
gince 198237, Recent legislation on the subject is indicative
of a departure from the guarantee of permanent life tenure
following a periocd of probation to that type of tenure ad-
voecated by Professor Cubberley, namely: a continuing con-
tract based upon indefinite tenure during efficient ser-

vice. Montana in 1837, Nevada in 1829, and Pennsylvania in
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1929 enacted tenure laws of this character. This new trend
of tenure legislation is deemed worthy of brief description
at this pocint, Under its provisicns the teacher ie given a
continuing contract based on good behavior and efficient
service. The employing board is required to give notice,
ueually early in the gpring, if it does not wish to con-
tinue the contract. A similar obligation rests upon the
teacher, If neither the school board nor the teacher noti-
fiee the other party of intention either to dismiss or re-
sign, the teacher is assumed to be re-employed for the
coming year, This plan is now state-wide in its applica~-
tion in Montana and Nevada and applies in Pennsylvania in

all except first-clase districts.

Applicaticn of Fresent Tenure Laws

The data presented in Table I show that the principle
0of permanent tenure has been initroduced intc twelve siates
and the District of Celumbia, This does not mean, however,
that tenure laws are state-wide in their applicability in
each of these states. Only three states, New Jersey, Cali-
fornia, and Indiana and the District of Columbia have laws
of state-wide operation, In the other states are found di-
vers laws of lesser and varying degreee of applicability.

Table II shows the degree of applicability of the tenure law


http:India.na

in each state in which such tenure laws are now in opera-

tion,

TABLE II, THE DEGREE OF APPLICABILITY OF THE STATE

TENURE LAWS

Degree of Applicability

State
California State-wide
Colorado Districts over 20,000-Colorado
Springs, Denver, and Pueblo
District of Columbia Entire district
Indiana State-wide
Illinoie Oities over 500,000-Chicago
Louisiana New Orleans
a,
Maryland State-wide except Baltimgre
Maseachusetts State-wide except Boston
Minnesota Cities of first class-Minneapclis,
Duluth, and 8t., Paul
lew Jersey State-wide
New York Incorporated cities
Oregon Districts over 20,000-Portland
Wisconsin Cities of first class-Milwaukee

a, Baltimore has local tenure regulation,

b, Boston has local tenure regulation.

While it is apparent from the data presented in Table

II that proponents of permanent tenure have fallen short of

their goal of tenure protection on a state-wide basis in

many states, their efforts have unquestionably brought about



a. steady extension of its principles, The Committee of One
Hundred on the Problem of Tenure of the National Education
Asscciation makes the following statement relative tc the

extensicn of tenure legislation:

No one will fqueetion the facts presented thus far
that there is a tendency on the part of the organized
portion of the teaching body of the United States to
push tenure farther , ., . It ig idle to contend, as
some elements among us do, that there is no need for
further laws and regulations than now exist , . . There
is certain to be further tenure legislation, in the
opinion of the committee,?

Application to Classes of Employees

The tenure movement has been primarily concerned with
securing protection for the classroom teacher. Many states,
however, have extended the application of their laws to pro-
vide permanent tenure for cther educational employees of the
school corporation including superintendents, supervisors,
and principals. In the states of Indiana, Maryland,Mdassachu-
gsetts, and New Jersey this tenure becomes mandatory after a

probation period has been served by the teacher., This phase

0 e

R.W. Holmgtedt, Effects of the Teacher Tenure Law in
New {ggg_x. Bureau Of Publications, Teachers College,
Columbia University, 1933. p. 1. as quoted from National
Education Association, Reoort of the Committee of One Hun-

dred on Problems of Tenure, p. 49. Washington, D.C., 1994,
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of the law requires the teacher to become a permanent employee

when the requirements for permanent service have been met

whether the teacher desires it or not, Table III presents data

showing the extent of the laws of the various states in their

application to the total teaching personnel,

TABLE III. APPLICATION OF TENURE LAWS TO CLASSES

OF EDUCATIONAL EMPLOYEES

State Classes of Employees
California All certified educational employees
Colorado Teachers

Dist. of Columbia
Indiana

Illinois

Louisiana
Maryland

Massachusetts

dinnesota
New Jersey

New York
Oregon

Wisconsin

Teachers

Educational employees except county
superintendent

Educational employees except superin-
tendents and assistant superintendents
Teachers

Teachers, principals, supervisors, and
asgsistant superintendents

Educational employees except district
superintendents

Educational employees

Teachers, principals, and supervising
principals

Educational employees except superin-
tendents

Supervisors, principale, vice-principals
and teachers

Educational employees except superinten-—
dents, assistant superintendents and
epecial supervisors




18

It will be noted from Table III that only two states,
Minnesota and California, provide protective tenure for all
educational employees. Two states, Jolorado and Louisiana, and
the District of Columbia, limit the provisions of their laws
to teachers only. There seemg to be a definite tendency to ex-
clude the superintendents from the protection of permanent ten-—
ure. In only two states, Minnesota and California, is permanent
gsecurity of position provided for superintendents by law, It
gseeme rather obvious that the welfare of the teacher in the class-
room has been the paramount consideration of those who have sup-

ported the tenure movement,

Bummary

Data presented in this chapter show that twelve states
and the District of Columbia have laws of various types pro-
viding for permanent tenure of teachers. All of these lawe were
pasged in the period from 1808 to 1927 and none of them has
been repealed. More recent tenure legislation seems to indicate
a trend ftoward indefinite tenure based upon efficient service
rather than life tenure with legal right to the position after
a period of probation,

Three states and the District of Columbia have tenure laws

of state-wide application., The principle of permanent tenure
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geems to be slowly progressing.,

Evidence presented shows that only two states provide per-
manent tenure for all educational employees. This permanent sta-
tue becomee mandatory in four states after the period of proba-
tion has been served., Additional evidence indicates a definite
effort of most state legislation to exclude the school super-
intendents from the protection of the permanent tenure laws,
Becurity of tenure for the classroom teacher seems toc have been

the primary objective of all tenure legislation,



OHAPTER III

PRINCIPAL PRCVISIONS OF TENURE LAWS

We have considered facts in Chapter II dealing with the

scope of present tenure lawe in the states included in this
study. Their extent of application was considered both from
the standpoint of geographical units and classes of educa-—
tional employees affected. We now turn in thie chapter to
an analysis of the principal features which seem to be most
common to the tenure laws of these states., In order to es-
cape the charge of arbitrary selection of these common fea-
tures it has been deemed advisable to consult the list of
principal provisions of tenure laws compiled by the Committee
of One Hundred on the Problem of Tenure.l I is to be borne
in mind that these features listed below were not untried
propoesals or recommendationg; they were the cardinal pro-
visions of tenure laws actually in operation at the time the
report was made. It is also worthwhile to mention that,

while this report was made in 1934, there has been little

1
National Education Association, Report of the Committee

of One Hundred on Problems of Tenure, p. 151, Washington,
D,0. 1924,

(17)
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change in the trend of subsequent tenure legislation so far
as its basic features are concerned and the few changes oc-
curring have been noted.

The principal features in present tenure laws, there-
fore, may be summarized as follows:

1l. A period of probation

2, Specific causes for dismissal (in writing).

a, Immoral or unprofessional conduct.

b. Incompetence (inefficiency-incapacity).

¢. Evident unfitness for teaching.

d. Persistent violation of or refusal to obey
state laws,

e, Violation of or refusal to obey reasonable
rules and regulations prescribed by govern-
ment of schools (insubordination).

fe Wilful neglect of duty.

g. Malfeasance or non-feasance when found guilty.

3. Reasonable notice of hearing or intention to prefer
charges.
4, A hearing before the employing board.
5, Right of counsel for teacher,
While permanency of tenure was not included in the a-
bove liet it necessarily followe that it must be included as

a basic feature of the tenure laws considered in this
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dissertation inasmuch as the previous limitation of the sub-
ject dictates consideration of only those laws which do pro-

vide for permanent tenure,

The Period of Probation

One feature which is common %o all the state lawe con-
gidered in this work is that of a probationary period prior
to the placing of the teacher upon permanent tenure, These
periods vary in length of time from one to five years. Table

IV gives the length of the period of probation in each state.

TABLE IV. LENGTH OF TEE PERIOD OF PROBATION REQUIRED
BY TEE TERURE LAW OF EACH STATE

State Years of Probation

California

Colorado

District of Columbia
Indiana

Illinois

Louisiana

Maryland

lassachusetts
Minnesota
New Jersey
Wew York
Oregon
Wisconsin

=
ck
IO LI NGOG

a2, Local boards may reduce to two years in some cases,




It will be noted from Table IV that three years seems
to be the modal length of probation periods in present tenure
laws, Indiana, with a five year period, and the Distriet of
Oolumbia, with a one year period, represent the two extremes,
The purpose of this period of probation is to furnish a period
in which the efficiency of the teacher may be observed beiore
he or she is placed on permanent tenure, Critiecs familiar
with the operation of the law recommend this period be long
enough to give sufficlent time for observation of the teacher's
development in order to reduce t0 a mgnimum the risk of plac-
ing on tenure an incompetent teacher.g Inasmuch as the actual
operation of tenure laws in some states hag resulted in in-
creased dismissal by employing agencies who were unwilling to
place any teacher on permanent tenure it follows that the
stability of tenure will vary in proportion to the length of
the probation period. Recent educational authorities, seek-
ing greater stability for teachers in the ranks, have advo-
cated an extension of the period of probation., It is signifi-
cant to note that Indiana requires a longer period than any

other state,

2

Report of the California Commission for the Study of Ed-
ueational Problems. Vol. I, p. 98. 1930.
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Procedure of Removal

In general it may be said that all the states possessing
tenure law enactments prescribe the procedure for dismissal.
In gpuch jurisdictions, the procedure as to accusation, notice
of hearing evidence, and an opportunity for the teacher to be
heard by the employing board in ite official capacity, are
eggential eteps and must be complied with, A disumissal by
any other method than that prescribed is illegal.3 The
various tenure laws exhibit a wide diversity with reference to
the procedure before and during the trial or hearing before
the board,

The laws of all the states which have permanent tenure
require the charges for removal after the probationary vperiod
to be written and filed with the proper authority before any
trial or hearing can be held. There is little agreement,
however, with regard to the agency empowered to bring the
charges., The laws of New York do not specify the procedure
to be followed. Table V presente data showing the character
of the agency in each state which is empowered by the law to
bring the written charges against the teacher when dismissal

is sought,

3
Barthel vs, Board of Education, 153 Cal, 3786,
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TABLE V, THE AGENCY EMPOWERED TO BRING THE CHARGES
AGAINST THE TEACHER UNDER PRESENT TENURE LAWS

Btate Accusing Agency

California Governing board

Colorado Governing board

District of Columbia Any person through the Superin-
tendent of Bchools

Indiana Governing board

Illinois Superintendent of Schools

Louisiana Governing board

laryland County Board of Education

Massachusetts School Committee

Minnesota Any person

New Jersey Any person

New York Procedure not specified

Oregon Superintendent, Board of Direc-
tors or any person through Su-
perintendent or Board of Direc-
tors

Wisconsin Any person

It will be noted from the facts disclosed in Table V

that the charges upon which the teacher is to be tried must

be brought, in nine states, either by some official of the

school organization directly or by some person acting through

such official. This prevents the danger of groundless accu-

gations being brought against the teacher by outside persons

for petty or personal reasons,

Before a trial or hearing can be held on the charges pre-

ferred all the states except Louisiana provide for notice to
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be gilven the teacher accused informing him or her of the
nature of the charges. In some states the law merely pro-
vides for this notice to be given a reasonable time before
the hearing is to be held; in others it stipulates the ex-
act number of days. In Table VI we see the length of notice

required under the laws of each state.

TABLE VI, THE REQUIRED LENGTH OF NOTICE OF HEARING
ON CHARGES OF PROPOSED DISMISSAL

State Number of Days

California 10

Oolorado 30

Distriet of Columbia S5

Indiana 30

Illinois 30

Louisiana No notice of hearing required
Maryland 10
Massachusettis 30

Minnesota 10

New Jersey Reasonable length of time
New York Reasonable length of time
Oregon 10

Wisconsin 10

Table VI shows the prevalling length of notice required
under the various tenure lawe is from ten to thirty dayve, It
‘i generally conceded that the advantage of this feature of
the law from the standpoint of the teacher increages with the
‘length of the period inasmuch as it provides an opportunity
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for the teacher to prepare to meet the charges brought a-
gainst him, Analysis discloses that the laws of Massa-
chusetts, Illinois, Colorado, and Indiana afford the
teacher the maximum amount of protection in this respect
while those of the District of Columbia and Louisgiana pro-
vide the least,

The dats previously examined show that the laws of all
gtates with permanent tenure legislation guarantee the
teacher the right of a hearing on the charges brought against
such teacher with an accompanying right of preliminary notice
of such hearing in all states but one, This does not
necessarily mean, however, that the board of education con-
ducting the hearing shall adopt the formal procedure of a
court of law, The requirements of the law are met if the
teacher is notified of the charges against him and is given
an opportunity to explain or justify his action.

Many varliant types of procedure are set up by the state
laws within our consideration., 8even states, California,
Illinois, New York, New Jersey, Oregon, Minnesota, and
Indiana give the teacher the right to be represented by legal
counsel at the hearing, Thie right usually implies the
privilege of cross—-examination of witnesees and of making
arguments to the board., Thie provision of the tenure law

haeg been criticized by Professor Cubberley. Referring to
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the practice of attorneys in the cross—-examination of school
officials during these hearinge he esays, "Nominally, it is
a trial of the teacher againset whom the charges have been
filed but in reslity it is always the superintendent and

the principal who are put on tl‘ia.l."4 The Illinois law
provides that the hearing may be made public at the request

of either party while in Oregon and Minnesota it may be

either public or private at the option of the teacher, B8ix
of the states, California, New Jersey, Massachusetts, Orecon,
Minnesota, and Indiana and the District of Columbia authorize
the summoning of witnesses in behall of either party. The
Oregon statute limits the number of such witnesses to ten.
The lawe of Wisconsin, New York, and Maryland are silent in
regard to the procedure focr the hearing.

The power to remove the teacher lies with the employing
board in all states having permanent tenure laws, This is
pursuant to a rather well established rule of law that the
power to employ implies the power to dismiss, In Indiana it
lies either with the board of education or the township trues-
tee, The county board of education is authorized to exercise
the power of dismissal in Maryland, In all other states in-

gluded in this study and the District of Columbia this

-
E,P, Cubberley, Publiec School Adminigiration, p. 213
Ohicago: Houghton, Mifflin Oo,, 1922,
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power rests with the loeal board of education or board of
directors, In the states of California, Illinois, NWew York,
and Oregon, the law specifies that a majority of the employ-
ing board must vote of dismissal before it becomes effective.
The Colorado statute provides that the teacher may be dig-
missed without a hearing cn a two-thirds vote of the board if
such diemissal is recommended by the superintendent or prin-
cipal., Celifcrnia has endeavored to protect the teacher a-
gainst unjust dilsmissal by providing that every member of the
board voting for dismissal must be present throughout the en-—
tire hearing, The results of the hearing are not subject to
review by any other commission under the Oregon code if five
of the sgeven board members vote for dismissal, Many other
features exiet peculiar to these varicus laws relative to

the procedure of dismissal of the teacher but they cannot be
gongidered of sufficient importance to warrant further de-
tailed discussion at this point. The intent of the pro-
ponente of these laws seems to have been the setting up of
machinery whereby the teacher can be discharged only on pro-
fessional grounds. Resulte of their operation sgo far seem

to justify the conclusion that this purpose has been generally

achieved,
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Appeal

When the diemissal of a teacher for one of the statu-
tory causes occurs under a permanent tenure law there may
arise the question of the finality of the board's decision.
In other words, does the teacher have the right of appeal?
And, if so, through what channels doeg the appeal proceed?

It is to be borne in mind that there are two types of
appeal t0 be considered in this connection: appeal to sonme
higher educational authority and appeal to a court of law,
Three states, Illinois, Wisconsin, and Indiana provide that
the decision of the 109&1 board shall be final and deny to
the temcher the right of any appeal. The states of Minne-
gota and Massachusetis and the District of Columbia make
no provision for an appeal. Only one state, California,
provides for a direct appeal form the decision of the local
board t¢ s court of law, In the other jurisdictions within
our study where the statutes provide for an appeal 1t is to
gome superior educational authority. Ordinarily, when a
teaclier is given the right to appeal from the decision of
the school board or, as in Indiana, from the township trus-
ee, to a higher officer or board, the determination of that
‘oificer or board with respect to the existence or nonexis-

‘tence of facte warranting dismissal is final and conclusive
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5
and not subject to review by the courts, This is equally

true in those states where no appeal is granted from the de-
cision of the local board,

To say that there is no right of appeal available, how-
ever, even in these states which provide by statute that
there shall be none, is a misnomer. Where it is provided

by law that the decision of the judicial agency, whether it
be the local board or some higher educational authority act-
ing on appeal of the teacher, shall be final, the provision
refers to an appeal on a question of the facts. The finding
of such local board or appellate educational authority is
never final with respect to questions of law. In other
words, appeals may always be had from these educational a-
gencies to courts of law to determine such guestions ag
whether the officer who determined the case had jurisdiction,
or whether there has besn a mistaken interpretation of the
.'la.w,6 or whether the officer deciding the case has abused
his discretion, A Minnesota case is illustrative of this
point, A teacher who had been removed on charges of ineffi-
‘ciency appealed to the supreme court, The court refused to

consider the question of the teacher's efficiency, saying:

—_

)
State ve, Wunderlich, 144 Minn, 3588, 175 N.W, 877.
6

- Thompson vs., Board of Education, 57 N.J. Law 628, 31
SL. 168,
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The manner of making such removals is wholly
within the control of the legislature, and when the
law which gives the power to remove provides by whom
and in what manner that power ghall be exercised, the
only question open to examination by the courts is
whether the statutory requirements have been complied
with, Here the commissioner had the power to remove;
the charges were sufficient in law to justify exer-

cising the power, and the procedure followed was that
prescribed...

The court can determine whether the reasons for
removal found by him (the commissioner of education)

t0 exist are sufficient in law to justify removal, and

whether in reaching his decision he has pursued the

course marked out by the charter, but it cannot substi-
tute ite own judgment for fthat of the commissioner as

to matters of fact which the commissioner was authorized

to determine,?

The court in this case expressed the principle that
has been accorded general acceptance by both legal and edu-
cational authorities: that questions of educational charac-
ter should be decided by educationsl tribunals and legal
questione reserved to courts of law.

The California law is the only one which has violated
this accepted prineciple. It carries a provision which saye
that, "Nothing in this part shall be construed in such
manner as to deprive any person of his rights and remedies
in a court of competent jurisdiction on a question of law
and fact." In other worde, the court of law is granted the
power to decide questions of fact on a direct appeal from
the local board, This provision has evoked much criticism

in that state because of the fact that several instances

7
State vs, Wunderlich, 144 Minn, 368, 175 N.W, 677.
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have occurred where teachers were discharged, appealed to
courts of law, secured a reversal of the school board's de-
cision, and forced the board to reemploy them. The logical
aesult of such occurrences is a lowering of the morale and
disoipline of the entire school organization, In most cases
it is fair to assume that the local board's decision to dis-
gharge the teacher is based upon a desire to promote the
welfare of the pupils while a court's decision may often

be based upon legal technicalities whioh entirely ignore the
interests of the children and the school,

It has been held that a teacher who holds his position
under a permanent-tenure act, subject to dismissal for cause
shown, may, when illegally dismissed, be restored to his
position by mandamus.g The reason for this rule is that the
teacher has no adequate remedy at law under such circum-
8tances because, the term of his employment being an indefi-
‘nite time, it is impossible to determine the measure of his

damages.
Summary

In this chapter we have considered the principal features

9

A S8tate ve, Board of Bchool Directors of the City of Mil-
aukee, 179 Wis. 284, 191 N,W, 748,
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which seem to be most common to the tenure laws of the states
dealt with in this dissertation. These features may be
summarized as follows:

1, A period of probation.

2. Specific causee for dismiesal in writing.

3, Reasonable notice of hearing on the charges.

4, Hearing on charges before employing board with right
to summon witnesses and have legal counsel,

5, The right of appeal from decision of the local board.

All the states in this study provide for a period of
probation before tenure becomes permanent, This period
varies in length from one to five years. Indiana requires
five years probation, the longest of all the states,

Most of the states possessing permanent tenure laws
prescribe procedure for dismissal of teachers. Much varia-
tion exists among these laws with reference to such pro-
cedure, A dismissal by any other mehtod than that pre-
gcrived in such states is illegal, All the states provide
for the charges brought against the teacher %o be in writing.
In most of the states these charges must be brought by or
through some official of the school organization, All the
states but Louieiana provide for the teacher to have notice
of the hearing on the charges. The modal length of this

notice seems to be from ten to thirty days. Boards: of
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gducgtion hearing the charges do not need to assume the for-
mality of a court of law,

The teacher ies granted the right of legal counsel with
power to cross—examine witnesses and school officials under
he laws of seven states, This feature has evoked the criti-
¢iem of many educational authorities.

The power to dismise lies with the employing boards in
all the states included in thie study, The intention of
{ésﬁ of the lawe seems to be that the teacher shall be dis-
charged only on professional grounds,

The teacher is granted the right of appeal in some
states to higher educational authorities on questions of
_%act. Although not always mentioned in the tenure act, an
‘appeal is always avallable by the teacher to a court of
‘legal jurisdiction on a question of law, The California
gode permits a court of law to examine the proceedings of
the local boards on questions of fact, Mandamus lies to
regtore a teacher to his position where he has been ille-

gally discharged under a permanent tenure law,



CHAPTER IV,
CAUSES FOR DISMISSAL

In Chapter III certain cardinal features were con-
sidered which are incorporated in most present-day tenure
. legislation., In this chapter the causes for dismissal
which are most commonly found among the states possessing
permanent tenure legislation will be considered. The pur-
pese of this chapter is not greatly unlike that of the pre-
ceding one in that we are still concerned with the basic
features of modern tenure legislation and the extent with
which they have been incorporated into the laws of each
state within the scope of this study.

Perhaps the one issue which has been accorded most
comuon agreement among the advocates of tenure is the re-
moval of the teacher only for stated causes. Again, for
the purpose of comparative criteria the list of justifiable
causes for dismissal as worked out by the gommittee of One

mendred on the Problem of Tenure is cited. This list of

1

National Education Association, Report of the Committee

g%ﬁzne Hundred on Problems of Tenure, p. 151, Washington, D.C.

(33)
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‘causes reads as follows:
I 1. Immoral or unprofessional conduct,

2, Incompetence {inefficiency-incapacity).

3. Evident unfitness for teaching.

4, Persistent violation of or refusal to obey state laws.

5., Insubordinatiocn,

6. Wilful neglect of duty.

7. Malfeasance or non-feasance when found guilty.

Obviously, it has been the effort of tenure legislation
- gponsors to restrict those causes to profeseional justifica-
tion. In most cases the letter of the tenure laws, if
carried out, would seem to indicate the realization of this
end, Violations of the spirit of tenure enactiments, however,
gtill defeat the purpose of the law in many instances,

What, then, are the bases for dismissal as found in the
yarious states with permanent tenure laws? Examination shows
that they are specifically set out in all the states except
Colorado. The act of that state merely says that the per-
‘manent teacher shall have "tenure of his or her position
during efficiency and good behaviar®,

In the acts of the other states analysis shows a marked
gimilarity in their stated causes and a general acceptance
of the recommendations of the Committee of One Hundred,

Table VII gives the causes which occur most frequently in the

various lawe and each state which has included that cause in




its tenure law,

TABLE VII. CAUSES FOR DISMISSAL IN THE STATES WITH
PERMANENT TENURE LAWS

State

Qauses

California

Colorado

District of Columbia
Indiana

I11inois

Louisiana

Haryland

Massachusetts

Minnesota

New Jersey

New York

Immoral conduet, insubordination, unpro-
fessional conduct, incompetence, intem-
perance, promotion of efficiency of ser-
vice, breaking of contract by teacher,
Promotion of the efficiency of the ser-
vice,
Immoral conduct, insubordination, incom-
petence,
Immoral conduct, wilful neglect of duty,
insubordination, incompetence, promotion
of the efficiency of the service,
Immoral conduct, insubordination, unpro-
fessional conduct, incompetence.
Inefficiency or incompetence.
Immoral conduct, wilful neglect of duty,
insubordination, unprofessional conduct,
incompetence,
Unprofessional conduct, promotion of ef-
ficiency of the service,
Immoral conduct, physical disability,
unprofesgional conduct, incompetence,
breaking of contract by teacher,

)
Physical disability, incompetence, un-
professional conduct, promotion of ef-
ficlency of the service.
Immoral conduct, wilful neglect of duty,
insubordination, incompetence, breaking
of contract by teacher.
Immoral conduct, wilful neglect of duty,
intemperance, violation of state or
federal law,
Immoral conduct, incompetence,

ae. As used in this table incompetence includes inefficien—



36.

It will be noted from Table VII that all the states ex-
cept Colorado and Louisiana name either immoral or unpro-
feasional conduct as a legitimate cause of dismissal, All
states except Oregon, Massachusetts, and Colorado have in-
cluded incompetence as a specific cause. The promotion of
the efficiency of the service is a valid cause in New Jersey,
Massachusetts, California, Colorade and Indiana., It will be
observed that this cause was not listed by the Committee of
One Hundred nor was the breaking of the contract by the
teacher included in that committee's recommended reasons for
discharge, This latter is now a statutory cause in New York,
California, and Minnesota. The code of the District of Co-
lumbia provides that a teacher may be dismissed for peda-
gogical inefficiency without a hearing. This is the only
cause named in the Louisiana code, but must be proved in
that state in a hearing before the parish board. It is note-
worthy that the specific causes listed in the Indiana law,
namely: incompetency, insubordination, neglect of duty, im—
morality, and promotion of the efficiency of the service,
geem to epitomize the most commonly accepted reasons given
in all tenure legislation for discontinuance of the teacher's
contract.

1t has become a well established rule of law that where
the statute specifically enumerates the causes for which a

teacher may be removed or dismissed the teacher cannot be
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2
removed or dismissed for any other cause. The assumption

ig that the enumeration of the causes in the statutes was

intended to be exhaustive and that the legislature would

have expressed other causes in the law if it had intended

that teachers could be removed for such other causes. The
&

court in a Yew York case clearly expressed the law on this

point when it said:

It is unreasonable to believe that the drafismen
of the Greater New York charter or the legislators who
enacted it, , .having, . .provided in the charter for
diemigsal for specified causes, should have intended
by the grant of any general power to the board of edu-
cation to authorize the removal of teachere from their
employment on any other grounds or in any other manner
than those drafted in the statute.

In view of this attitude by the courts the advantage to
the teacher of stated, specific causes for removal becomes
apparent, It precludes the dismissal of competent teachers
for personal and political reascns and other causes that can-
not be justified on a professional basis. If the spirit of
the lawe is followed by the courts it unquestionably gives
to the teachers that security of position for which they have

striven,

F]

1042,
]
People ve, Maxwell, 177 N,.¥, 494, N,E. 1092,

Kennedy vs. Board of Education, 83 Cal, 483, 32 Pac.
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Summary

Specific causes for the dismissal of the teacher on
permanent tenure are set out in the lawe of all the states
within the scope of this study with the exception of Colorado.
The general trend of these statutory causes seems to follow
the recommendations of the Committee of One Hundred on the
Problem of Tenure in 1524, The most common causes for re-
moval of the teacher are: incompetence, insubordination, im-
moral and unprofessional conduct, neglect of duty, and the
promotion of the efficiency of the service, These are the
gauses specifically named in the Indiana Tenure Law,

Where the statute specifically names the causes for
dismissal the teacher cannot be dismlssed for any other
cause., The list of causes as gpecified by the legislature
is presumed to be exhaustive,

A statement of specified causes for dismissal in the
tenure law bestows upon the fteacher a distinct advantage in
the retention of the teaching pogition. It eliminates the
possibility of dismissal for petty, personal, or political

Teasons,



CHAPTER V.

COURT DECISIONS INVOLVING DEFINITION OF TERMS

At an earlier point in this work it was pointed out

. that the first major division of the study consisted of an
analysis of the tenure laws of the several states having
permanent tenure enactments with a view of determining their
common basic features., 8o far in the discussion, therefore,
we have been primarily concerned with the content and ap-
plication of the tenure laws in the various states within
the purview of our previously defined study. Little at-
tention has been paid to legal decisions up to this point

- and only those few have been cited that were thought nec-
essary to enrich the reader's comprehension of the subject
at that point. We have analyzed the laws from the stand-
point of the intent of the legislators as evidenced by the
provisions which they incorporated in the various enact-
ments., But no study of law is complete which stops short

of the interpretation of that law by the courts. The inter-
pretation which the judiciary places upon a law is often as
important as the intent which was originally breathed into
it by its author. We now turn in our analysis to the second

(39)
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major divisions of this dissertation - a study of the de-
pisions of the Bupreme and Appellate Courts in which these
laws have arisen in litigation to note the trends of in-
terpretation which have formed with reference to those basic
features discovered in the foregoing chapters., Throughout
this work it has been the intent of the author to cite only
those cases which have arisen in the states listed in this
study and which have involved some feature of the permanent
tenure law of that state. This elimination of irrelevant
cases insures a pertinence of the cases cited to the subject
of the study that might otherwise not be had if such
limitation were not imposed. It supplies the very definite
ggsurance that each case cited is in controversy over some
issue of tenure of the teacher as defined in our study and,
therefore, wholly relevant to the subject being examined.
However, in a few extremely rare instances, cases have been
cited that viclate the limitations set out above but justify
their appearance in the study because they clarify some
point that has not yet been ruled upon in any case within
the limits previously described. In each instance where such
case has been cited the fact that it does not fall within
the scope of this limited perspective of the study has been

noted in order to aveid any confusion over its relevancy.

Before proceedinz to the study of court decigions over
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yarious phases of the tenure lawe it is firet neceseary to
glance for a moment at the meanings of some of the terms
which are employed in those laws and the interpretation which
the courts have placed upon them, In many instances it 1is

ae important to know definitions which the courtes have
inposed upon some of these tenure law terms as it is to know
the disposition of the court with resnmect to some of the
‘principles of law involved.

Fortunately, there has been little confusion in liti-
gatione involving the tenure laws with respect to the defini-
tion of the word "teacher"., 1In all states within the scope
of this study the legal concept of that term has been clari-
fied in the wording of the statute in that each law speci-
fiee the types of educational employees to which the permanent
tenure law shall apply, While this definition may not coin-
cide with the layman's definition of the term "teacher" in
many instances it nevertheless must be the construction
placed upon the word in this dissertation., These various
types of educational employees are listed in Table III., It
will be noted upon examination of that table that in the
eyes of the law, a "teacher" must necessarily be any educa-
tional employee within the purview of those types listed
there to whom permanent tenure righte may acecrue,

Some confusion hae arisen over the definition of the

word "cause" as used in the dismissal of teachers under the
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permanent tenure laws, The reasoning has been advanced that
all diemigsale are for cause, irrespective of the merit of
that cause. As used in this study, dismissal for cause is
econtrasted with dismissal at pleasure. In a North Dakota
'caae,lthe court has well defined the word "cause" as em-
ployed in this work, This case did not arise out of a tenure
law inecluded in this study but the concise definition of the
term "cause" warrante ite citation at this point,

The term "cause" as used in (statute) providing
that the board of education shall have power to dis—
miss for "cause" refers to a real cause affecting the
interests of the schoocl as distinguished from removal
at the pleasure of the aschool board.

In all the states included in this study with the ex-—
ception of Oolorado the causes for dismissal are stated in
the tenure law and this fact aids the meaning of the term,
In other words the cause must not only be a "real cause af-
fecting the interests of the school" but it must be a cause
specified in the statute,

Definition of the term "diemigsal" is found in a recent

2
California case, In this case the teacher had acquired

1
Clark v, 8chool District, 7 N.D, 297,

-

~

Gentner v, Board of Education of Loes Angeles, 25 Pac.
(2nd) (cal.) 824,
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permanent tenure rights but was not assigned to a position
at the beginning of the school year 1937-38. On October 27,
1927, charges of incompetency and unfitness for teaching
were filed with the appelle school board and the date of
hearing the charges was set for November 14, 1927, The
teacher was ordered dismissed by the board on November 186,
1937, after a finding by them that the charges were true.
The teacher then brought an action in mandamus to be rein-
gtated, In commenting upon the meaning of the word "dis-

missal" the court said:

It is apparent from the express language of the
provision that a permanent teacher cannot be deprived
of his status until after a hearing has been held.
"Dismissal® as used in the tenure law refers to the
action of the board terminating the status of a per-
manent teacher, Until such dismissal the teacher
retains his tenure and the rights incident thereto.

In the construction of the statute, therefore, a teacher
on permanent tenure is not "dismissed" until status of per-
manency has been terminated by the school board in the regular
procedure prescribed by statute and until such regular

dismissal the teacher retains all rights incident %o permanent

tenure.

3
In another California case the term "dismiss" was con-

gtrued as including the right to "suspend® the teacher. In

3 —

Goldsmith v, Board of Education of Sacramento City
High School Distriet et al., 335 Pac. (Cal.) 783,
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+this case the teacher was suspended for a period of ten weeks
for unprofessional conduct. In an action for reinstatement
the teacher contended that the nower of the board to "dis-
miss” did not include the power to "suspend". In its de-
gcigion on this point the court said:

It may be conceded that as generally used in con-
nection with legal proceedinge in the courts of jusiice
the word "dismiss" means puttinz an end to a proceeding,
We are of opinion, however, that the word "dismiss® as
used in the section in question could not have been in-
tended by the legislature so to restrict the power
of the board as to require 1t in all cases of guilt un-
der said section to impose as a punishment the permanent
dismissal of the offending teacher. It is certainly
true that the legislature intended that for any of the
offenses enumerated or contemplated by saild section there
should be some sort of punislment, Ase used in common
vernacular, the word "dismiss" is often used interchange-
ably with the word "suspend", and it is clear that the
interpretation of that word as so used is the only one
that may be given it to relieve the seotion from the im-
putation of being absurd., We think it necessary we should
use the maxim, "The greater containe the less", and,
therefore, the word "suspend" should be held to be in-

luded within the word "dismiss" as used in said section,
go interpreting, then, the word "dismies", and as it is
believed the legislature intended it should be under-
stood as so used, the section veets in the board dis-
cretion of determining, in any given or particular case,
whether the accused teacher should be permanently or
only temporarily dismissed.

As defined in this case the power of the beard to dis-
miss implies the power to suspend the teacher temporarily.
In other words, the board is empowered to inflict a lesser
punishment than absolute dismissal., While the reasoning em-
ployed in this case may be sound it is, nevertheless, unicue

and no similar holding is found in any other state havingz a

permanent tenure law,
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The question of whether the teacher is an "employee" or
an "officer" of the school corporation has arisen in a number
of cases and in several of the states. The issue has been
raised in all cases by an attack upon the constitutionality
of the law inasmuch as the constitution of most of the states
forbids life tenure of an "officer", The Constitution of
Indiana is illustrative with a provision that "the general as-
sembly shall not create any office the tenure of which shall
be longer than four years®. Without exception the couris have
‘held on this point that the teacher is an "employee" and not
an "officer" inasmuch as the teacher does not exercise any
governmental powers of the school corporation. An extension
of this principle was adopted in an Oregon case 4in which it
was held that an action would not lie to compel a school board
to reinstate a teacher as principal after she had been demoted
to the position of an assistant teacher, In this case the
gourt held that even a principalship was not an office and
that the principal did not hold title to any particular po-
gition within the school district to which she had a right fo
be restored as to an office., Bhe was construed to be nothing
more than an employee and was bound by the law of her em-

ployment to serve where she was directed. This definition of

4

Alexander v, School District No. 1 in Multnomah County
et al., 164 Pac. (Ore.) 711.
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the teacher as an "employee" is well established.
5
In a significant California case a definition of the

terme "employ" and "employed" has been recently laid down.
In this case an issue arose over the nature of the teacher's
employment status and the court was compelled to answer the
question: when is a teacher employed? In commenting upon
the meaning of the words "employ" and "employed" the court
gaid:

The words "employ" and "employed" can be used in
various senses and be given different meanings., A per-
son may be sald to be "employed" in a certain avocation
when such person's time is occupied therein without a
contract of hiring or expectation of compensation, In
another sense the words imply services rendered, or to
be rendered, for a compensation upon a contract either
express or implied. We think the latter definition de-
scriptive of the term "employment"™ as used in the school
laws of California, with the notation that these laws
require the employment to originate in an express and
not an implied contract.

In view of this decision, therefore, the teacher is not
Yemployed" within the meaning of the tenure laws unless such
employment is based upon a contractual relation between the
teacher and the school board. In California and most of the
other states this contract must be a written one,

8

In a case involving a similar issue the Oregon Supreme

Court was called upon to place a legal construetion upon the

5]

Gould v. Santa Ana High School District et al., 21 Pac.
(8nd.) (Cal,) B23.

8

Taggart v. School Dietrict No. 1 of Multnomah County et
al., 188 Pac. (Ore.) 1118,
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words, "regularly appointed" as they appear in the Oregon
Tenure Law, The statute in that state provides that:

Teachers who have been employed in the schools

as regularly appointed teachers for not less than two

succesgsive annual terms shall be placed by the board

of directors upon the list of permanently employed

teachers,

In this cage the teacher had been appeinted by the
superintendent of the school district to substitute in the
place of the regularly appointed teacher who was ill. The
substituting teacher taught for three and one half years in
the absence and during the illnese of the regularly appointed
teacher, At a later date the regularly appointed teacher died
and a new regularly appointed teacher was designated to take
her place. The substituting teacher was then notified by the
school board that her services were no longer needed. There-
upon, she brought an action against the school board to re-
tain her position, contending that she was a "regularly ap-
pointed® teacher within the meaning of the statute. The o-
pinion of the court in this case, both concise and signifi-
cant, is quoted at some length as follows:

These words, "regularly appointed" mean something,

They are a limitation upon the class of teachers whose

tenure comes under the protection of the statute, It

is not every teacher who may be employed by the dis-

trict, but only those who were "regularly" appointed

who share in ite favors in this regard. When we speak
of any act of any officer or incorporated body being

"regular" we mean that it is in accordance with the

prescribed authority, that it is according to the usual
and appropriate methods of proceedinzg, And this, we
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think, wag clearly the sense in which the word "regu-
larly" was used in the legislative act in question, A
teacher appointed as substitute, by the superintendent,
is not a regularly appointed teacher. The fact that a
school board, having authority under the law, to make
contracts with teachers, accepted the services of a
teacher irregularly appointed by the superintendent of
the school district, did not render her a "regularly"
appointed teacher within the meaning of the statute re-
lating to the listing and rights of permanent teachers,
The decision in this case 18 important because it ad-
heres to the principle that the teacher, in order to acguire
the rights of permanent tenure, must proceed alonz the
regularly prescribed channels as provided by the statute. It
is unquestionably, as pointed out by the court in this case,
a protection to the competent teacher inasmuch as it bestows
upon the school board the power of eliminating the incompe-
tent teacher before she has acquired permanent tenure rights.
It is ohvious that inefficient teachers would flood the per-
manent tenure fold were the bestowal of those rights not
carefully guarded.

Definition of the word "position" was recently given in

7

a California case. In this case the teacher had been teach-
ing in two schools within the same school district and was
suddenly dismissed without cause and without filed charges

or a hearing., He brought an action under the California

<3

7 Cullen v. Board of Education of City and County of San
Francisco et al,, 15 Pac. (2nd.) (Cal.) 227.
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gtatute to be restored to his position, The court held that
the word "position" did not refer to any particular place of
employment but that in legal concept it meant the employment
which the statute automatically effected upon the teacheri's
classification as a permanent teacher. In other words, it
upheld the right of the school board to assign the teacher to
any place of equivalent teaching rank within the district but
aleo héld that permanent tenure rights might be acquired by
eontinuous service of the teacher anywhere within the dis-
trict. The word "position" did not give to the teacher the
right to be restored to any one particular school where he
may have taught; it merely gave him a right to be employed
gomewhere in the district in a position of equivalent teach-
ing rank. In its comment the court said:

But we should not be understood as holding that this
right of tenure guarantees that a teacher must be re-
tained in any particular schecol or assigned to teach any
particular class or classes., This right of tenure is a
right which the teacher enjoys to continue in the po-
gition or positions to which he has become elected under
the statute, in a position or positions of a rank and
grade equivalent to that occupied for the probationary
period and tc which the teacher has thus become "elected"
under the statute.

The decision in the above recited case that the word
"position" refers to an abstract right of the teacher to con-
tinuous employment rather than to a particular school or
community and the accompanying right of the school beard to
assign the teacher to any employment of equivalent teaching

rank within the school district has been generally followed
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mogt of the siates,
8

An unusual case arose under the Massachusetis Tenure

Law in which it became necessary for the court to determine
what was meant by the term "vacation period" as used in the
Btatute. The teacher in this case was dismiseed for insubord-
ination but brought an action to be reinstated on the ground
that the dismissal did not comply with the statute which pro-
‘vided that the notice of the school board's intention to vote
on her dismissal must be given "at least thirty days prior to
meeting exclusive of the customary vacation periods". The
notice was received on November 1, 1918, that a vote would be
 taken on her digmissal on December 6, 1819. The sole question
in the case was whether or not the Thanksgiving vacation was a
Youstomary vacation period" within the meaning of the statute.
The court in this case decided against the teacher, holding
that the Thanksgiving vacation period was not a "customary
vacation period" within the meaning of the statute and that,
therefore, the notice had been given thirty davs prior to the
day on which the vote for dismiesal was taken, The decigion
of the court in this case, however, was influenced by local
precedent in the community and it is to be borne in mind that
other courte in other states might determine this issue dif-

ferently.

8

Duffey v. School Committee of Town of Hopkinton, 127
H.E- (MaBB l) 5400
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Suwnmary

In this chapter data pertaining to the legal defin-
ftions of certain words used most frequently in the ten-
ure laws of the states were examined. It was found that the
word "teacher" has been automatically defined in the various
state laws themselves by means of provisions prescribing the
types of educational employees to which the laws shall apoly.
With the exception of Colorado, the word "cause" when used
in this study in connection with the dismissal of the teacher,
must be a cause stated in the law of the state and must be a
real cause affecting the interests of the echool. In this
senge diemissal for "cause" is contrasted with dismissal at
the pleasure of the school board. The word "dismissal" refers
to the formal act of the school board as prescribed by statute
and until such dismissal the teacher retains her status as a
permanent teacher. It has been held that the word "dismiss"
includes the power of the school board to temporarily "sus-—
pend"., It is well established that the teacher is an "employee"
of the school corporation and not an "officer", It has been
held that a teacher is not "employed" under the tenure law
unlees his service arises out of a contractual relationship
with the school board, either express or implied. In most
etates this contract must be express. The words "regularly
appointed" have been construed as meaning only that appointment

which is made in accordance with the prescribed method set out
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in the state statute. Tenure righits will not accrue to an

irregularly appointed teacher, The word "position" when used
in connection with permanent tenure laws refers to the right
of the teacher to continuous employment in the distriect and
not to any particular place., The right of the teacher to re-
tain her "position" does not preclude the right of the school
board to assign her to any employment within the district of
equivalent teaching rank, It has been held that the Thanks-
giving vacation period does not constitute a "customary vaca-
tion period" within the meaning of the Massachusetts Tenure

Law,



CHAPTER VI
COURT DECISIONS INVOLVING SCOPE OF TENURE LAWS

In Chapter V it was considered expedient to insert a
disoussion of the legal definitions of certain terms used
in the various tenure laws in order to create in the mind
of the reader with respect to those terms an enrichment of
understanding considered necesesary to a comprehensive inter-
pretation of the court decisions discussed in the following
chapters, We shall now proceed to a discussion of those cases,
paralleling as closely as possible the arrangement of the sub-
ject matter in the foregoing chaptere of the work by an analy-
gie of the court decisions in the same order as the lawe from
which they evolved were examined. Obviously, the gubject mat-
ter of Chapter I, preliminary and explanatory in character,
precludes the origin of any court decisions with respect to
its content. We ghall now proceed to a discussion of those
cages which have arisen concerning the scope of the tenure

lawe, the subject matter of Chapter II,

Application of Tenure Lawe

No court decisione involving the scope of tenure lawe

(53)
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" with reference to administrative jurisdiction were found in
this study. The reason for this is apparent., The tenure act
in 2ll states prescribes the extent to which the law shall

- apply with respect to physical limits and the power to pre-
goribe such limits is final with the legislative body. Under
ordinary circumstances it is not susceptible to judicial re-
view, In other words, if the legislature enactes a tenure law
applying to the entire state it is not within the province of
the court to say that such law shall apply only to certain
districte. It is only where the intent of the legislative
body is in doubt or in need of judicial interpretation that
the courts enter the picture to Getermine the righte of the
parties. 8ince each tenure enactment prescribes the limite
of its own application in self-explanatory terms, controversies
involving the issue seldom enter the channels of litigation,

The nearest approach to court decisions concerning the
jurisdictional application of the tenure laws is found in a
few cases that have attacked the laws ag being discriminatory
because they applied only to certain limited towns or dis-
tricts and were, therefore, unconstitutional. But in these
cases the basis of classification has always been the center
of attack rather than the power of the legislature to set up
such classification, In no known instance have these attacks
on the constitutionality of the lawe been sustained for this

reason, These cases, moreover, are considered so distantly
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‘related to the subject matter of this chapter that further

‘discussion at this point is considered 1llogical and they
will be discussed more Iully in a later chapter.

Obviously, therefore, we are primarily concerned in this
ehapter with the scope of the tenure laws as they apply to the
various types of educational employees. Even in this sense,
the amount of litigation arising from this issue is small be-
cause of the fact that the statute in most states is self-ex-
‘planatory and defines what is meant by the word "teacher",
thus naming those types of educational employees to whom it
applies, BSome cases, however, have arisen for judicial in-
terpretation in spite of the attempts of the legislatore to
free the lawe from ambiguity,

4 case linvolving the application of the Cregon Tenure
Law to a substitute teacher arose in 1920. In this case the
plaintiff had been appointed by the superintendent of the
high school district to substitute in the place of a regular-
ly appointed teacher who was ill. The plaintiff taught for
three and one half years during the illness of the regular
teacher, At a later date the regularly appointed teacher died
and a new regularly appointed teacher was named tc take her
place., The plaintiff then brought an action against the
gchool board, claiming that she was a regularly apvointed

teacher within the meaning of the statute and entitled to the

1

Taggart v. School District No. 1 of Multnomah County
et al., 188 Pac. {(Ore.) 1119.



56,

rights of a permanent teacher, The Oregon Supreme Court held
" in this case that the plaintiff had not been regularly appoint-
gd and was only a substitute teacher and that the Oregon Ten-
‘ure Law did not apply to substitute teachers.

In a Massachusetts case ait has been held that the tenure
law of that state does not apply to one doing the work of a
glerk and a principal, Here, the plaintiff was elected as-
sletant principal of the school and in conjunction with this
position she did certain clerical work around the school. Af-
ter serving in this capacity for three years she was discharg-
ed, After her dismisseal she brought an action for reinstate-
. ment on the ground that she was a teacher and had acquired
permanent tenure richts. The court refused to sustain the con-
tention of the plaintiff in this case ruling that she was not
a teacher but was merely a person doing the work of clerk and
assistant principal. Therefore, she was not entitled to dis-
charge in accordance with the statute governing the discharge

of teachers.

Ll
)

A recent decision in a case involving the tenure rights
of a principal who did some classroom teaching has been ren-

dered by the California Supreme Court, In thie case the

2

- Lamarsh v. School Committee of Chicopee, 172 N.E. (Mass.)

2
Gastineau v. Meyer et al., 22 Pac. (2nd) (cal.) 21.



&7
plaintiff was employed by the trustees of the school district
as principal of the high school in 1825. In 1929 he was
served with notice that he had been classified as a permanent

employee. In may, 1831, the plaintiff was notified by the

board that he waes to teach school only, that he was no longer
principal, and that he was not then nor had he ever been a
permanent employee. His salary was reduced to about two-
thirds of the former amount. The following vear he was serv-
i ed with notice that he had been discharged from the eservice.
The evidence showed the plaintiff had taucht for three hours
every day from 1935 to 1831 in addition to his duties as prin-
cipal, After his dismissal he brought an action for rein-
gtatement. In a significant opinion the California Supreme
Court supported the position of the plaintiff in this case,
saying, in part:

The language of the statute clearly impliee that,
while one engaged in an administrative or supervisory
capacity may not be classified as a permanent principal,
yet if, at the same time, he also successfully perforas
the required services as a teacher, he is nevertheless
entitled to permanent tenure as a "eclassroom teacher",
Since the appellee was qualified as a teacher and
actually engaged in teaching for the required lenzth
of time and in etriet compliance with the requirements
of the statute, he certainly should not be deprived of
his vested right to permanent tenure as a teacher merely
because he also performed other services at the same
time. The appellee is not claiming he is entitled to
permanent tenure as a principal of the school, but is
insipting that he has automatically attained the statue

of a permanent teacher. In that contention we think he
is corxrrect.

While the case cited above lays down the principle that

performance of the duties of a principal when done in conjunc-
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tion with classroom teaching does not operate to destroy the
rights acquired by such classroom teaching, 1t has been held
in California that tenure rights do not accrue to the prin-
eipal who does no teaching. This decision held that neither
the principal nor the vice-principal were entitied to perman-
ent tenure rights under the California Statute.

An apnarent conflict on the question of application be-
tween the California statute and a provision of the charter
of the City of San Francisco was brought into litigation in
1933. In this case 5the plaintiff had served as a principal
of an eveninz high school in San Francisco for a period of
five years when he was dismissed. By section 135 of the
charter of San Francisco, all principals and vice-principals
were to be classified as permanent teachers after they had
gerved a satisfactory period of three years. The state ten-
ure law did not 2o so far as to permit principals or vice-
principals to acquire permanent teaure. The plaintiff brought
an action in mandamus for reinstatement based on the charter
of San Francisco., The question for lezal determination in
the case was: were the rights of the parties to be determin-
ed by the state statute or the charter of the City of Ban

Francisco?

The court held in this case that no conflict existed

Klein v. Board of Fducation of City and County of San
Francisco et al., 27 Pac., (2nd.) (cal,) 88,

3w

:J
Andergon v, Board of Educa?ion of Cit{ and County of
Ban Francisco et al., 15 Pac. (2nd.) (0al,) 7
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‘between the provision of the city charter and the state law,

commenting as follows,

Our coneclusion is that section 135 of the San Fran-
ciseco charter is wholly consistent with and in nowise in
derogation of the general purposes of the state tenure
law and that, in adding principale and vice-principals
to those who are protected from dismissal without cause,
the city has merely furthered the general purposes of
the state act or clarified that act, as the case may be,
without taking anything away from its principles or
purposes.,

The court in this case followed the established principle
that wherever possible both city and state enactments will be
construed in such a way that both may stand so long as they
are not in irreconcilable confliet,

A principal in an Oregon case 6instituted an action to
mandate the board to reinstate her to the position of prin-
gipal in a school where she had acquired permanent tenure
righte, after she had been transferred to the position of
elassroom teacher. This case was decided on the issue of the
right of the school board to make such transfer within the
school district rather than upon the question of a principal's
eligibility to permanent tenure rights, but the rizht of the
principal to bring the action was not questioned by the court,
By tacit consent the court ruled that the Oregon Tenure Law
applies to principals as well as teachers inasmuch as the
work "teacher" is defined to include supervisors, principals,

and instructors in the Oregon code.

o

o
Alexander v. School District No. 1 of Multonmah County
et al., 184 Pac, (Ore.) 711, -
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7
One other case is cited here as worthy of note on con-

nection with the application of the tenure law, It raised
the issue under the California law of whether the tenure law
¢f that state applied with equal favor to beth sexes of

-_

teachers. The plaintiff in this case, a woaan, hed tauzht
physical education and hyglene in a echool district for
eight years pricr to 1832 and had acquired permanent tenure
rights, During this time she had received the same compen-
gation as a male teacher on the same subjects in the same
district. 1In 1532 the woman teacher's salary was reduced
about five hundred dollars under that of the male teacher.
The California statute provides,

Females employed as teachers in the public schools
of this state shall, in all cases, receive the same
compensation as is allowed male teachers for like
services, when holding the same grade certificate.

The plaintiff then brought an action to compel the board to
pay her the same salary as the male instructor doing the
pame kind of work.

The court in this case sustained the contention of the
Pplaintiff and held that the board did not have the right to
make such dlegcrimination between the sexes of the two teachers
“who were performing like gervices. Admitting the faet that

gchool boards are empowered to exercise reasonable discoretion

in determining the amount of compensation to be paid to

M

7
Chambers v. Davis et al., 22 Pac, (2nd.) (Cal.) 27.
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teachers under their jurisdiction, the court construed the
discrimination in this case to be an abuse of that power,

It will be noted that ﬁuch variation and lack of agree-
ment exists among the decisions cited in this chapter, This
is largely due to the fact that the tenure enactment of most
of the states arbitrarily defines the scope of the law in
thet state by setting out what is meant by the term "teacher",
This definition differs in many states. In Coloradec the
term applies only to ithe classroom teacher., In California
it extends even to the school nurse, librarian, and super-
visor of attendance, Naturally, such varying conceptions of
the subject matter of the laws cannot help but bring varying
court decisions arising therefrom, The cases cited in this
chapter, however, are more enlightening to point the attitude
of the court with respect to the law in that particular state
rather than to show the trend of legal interpretation with

respect to the tenure movement as a whole,
Summary

Tenure laws in all the states prescribe the extent of
their application so far as administrative jurisdiction is
concerned, This fact has practically eliminated litigation
on this issue. No cases have been found where the laws

have been held unconstitutional for the reason that the
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‘legislature prescribed discriminatory bases of classifica-
tion in defining the extent of application. The amount of
litigation arising from the question of application to types
of educational employees is small, This is due fto the fact
that the tenure laws of most of the states define what is
meant by the word "teacher" and thues specify the classes of
educatlional employees to whom the law applies.

It has been held in an Oregon case that the tenure law
does not apply to a substitute teacher, The lassachusetts
Law has been held as not applicable to one doing the work
of clerk and principal, The California Supreme Court
recently held that a teacher did not forfeit his right to
permanent tenure because he did other duties in addition to
teaching. Principals and vice-principals, however, have
been construed as inelligible to tenure privileges under the
Cglifornia statute. A provieion of a city charter granting
tenure rights to a principal has been recently upheld by the
California Supreme Court on the grounds that it extended the
purposes of the state statute inatead of conflicting with 1t,
The Oregon Tenure Law does apply to principals inasmuch as
it includes them in the meaning of the word "teacher", A
recent case in Cglifornia decided that no discrimination in
the spalary of tenure teachers performing like service could
be based on sex, Much lack of agreement exists among the

court decisions with respect to the application of the laws

to types of educational employees. Thie is caused by vary-
ing definitions of what is meant by the term "teacher" in

the various state laws.



CHAPTER VII
QOURT DECISIONS INVOLVING PRINCIPAL PROVISIONS OF TENURE LAWS

Data previously examined in Chapter III disclosed cer-
‘tain principal provisions that are common to most of the per-
manent tenure laws now in operation. In this chapter we
ghall discuss the court decisions that have arisen from legal

controversy involving these basic provisions of the laws,
The Period of Probation

One feature which was found to be common to all the
state tenure laws considered in this work was the provision
for a probationary period prior 1o placement on permanent
tenure. Several issues with respect to the period of proba-
tion have come before the courts for judicial interpretation,
One of the most important cases 1in which the court clari-
fied the rights of the teacher with respect to the perlod of

probation was decided by the Supreme Court of California. In

1
Thibaut v. Key et al., 14 Pac. (2nd.) (Cal,) 138,

(83)
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this case the plaintiff was employed May 24, 1830 to teach in
a Oalifornia school district by the trustees of the district.
The plaintiff taught during that school year and on May 20,
1931 the trustees entered into a contract with one Moore to
teach in the sgame position during the ensuing school year., The
trustees dld not notify the plaintiff of her diemissal or re-
moval, There could only be one teacher for the school in ques-—
tion, The plaintiff then brought an action against the trus-
tees for reinstatement on the ground that her contract carried
on for a second year, Helative to the dismispal of probation-
ary teachers the Oalifornia statute vprovides: "On or before the
tenth day of June in any year the governing board may give
notice in writing to a probationary employee that his services
will not be required for the ensuing year." In another vplace
the law in that state providest "The board of school trustees
ghall have power and it shall be their duty to dismiss pro-
‘bationary employees during the school year for causes only, as
in the case of permanent employees®,
The California Supreme Court in this case supported the
feacher, saying, in part,
The court said in the case of Owens v. Board of Edu-
oation, 68 California Appellate 403, 222 Pacific 881 that
the statute, the one mentioned above, provides that each
geacher employed for one year sghall be deemed reemployed,
tcept discharged for cause after hearing, or in the case
a probationary teacher, by serving her with notice in
'iting on or before June 10th, we conclude that the intent

and meaning of the law is as though it read: Permanent
iteachers cannot be discharged except for good cause after
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hearing, or by serving them with written notice on or be-

fore June 10th, that their services will not be required

for the ensuing year, We, therefore, conclude that the
appellee was the legally employed teacher of said dis-
trict for the ensuing year,

In brief, the probationary teacher in Californla may be
dismissed at the pleasure of the board by giving written notice
prior to June 10th of any year during the probationary period.
After the expiration of that date she can only be dismissed in
the same way the permanent teacher is dismissed,

Perhaps the intent of the probationary pericd has been
_ 2
best defined by the court in a New Jersey case., In this case
the teacher had taught for three consecutive years as a pro-

bationary teacher under the New Jersey statute which provides,

The services of all teachers, principals, and super-
vising principals of the public schools in any school dis-

trict of this state, shall be during good vehavior and

efficiency, affer the expiration of a period of employment

of three consecutive years in the district, unless a

shorter period is fixed by the employing board.

In each yearly contract of the teacher with the boazd
there was a provision that the contract mizht be terminated by
‘either party on thirty days notice. On July 15, 1928, exactly
ithree years after the date of her first contract, the teacher
a8 notified by the board that her services were to terminate
August 15, 1529, The teacher brought an action against the
poard because of this ruling and the higher court ruled sgainst

« The lmportant feature of this decision was the construction

2
.Carroll v, 8tate Board of Education, 152 Atl. (N.J.) 339.



which the court placed upon the statute by implication with
regard to the probationary veriod, It construed this provision
to be the intent of the legislature to set up a three year
period of apprenticeship and probation that the teacher must
satisfactorily serve before she could become eligible for per-
manent tenure, This is perhaps the clearest expression of the
court to be found relative to the purpose of the probationary
period.

The question of whether a teacher is automatically placed
on permanent tenure upon the expiration of the probationary
period does not find agreement among the courts. It has Teen
Eeld that such classification is not automatic in a New York

eaae? The teacher in this instance had taught three conseautive
'rears'from 1528 to 1831, She was then dismigsed and brought an
‘action in mandamus to be reinstated, It appears that the school
board did not formally classify her as a permanent teacher.
The New York statute provides that,

At the expiration of the probationary term of a
person appointed for such term, the superintendent of
schocls ... shall make a written report to the board of
education recommending for permanent aproiniment those
persong who have been found competent, efficient and
satisfactory,

The teacher in this case based her contention that she

was entitled to permanent tenure upon the following provision

1
_ Holm v, Board of Education of the City of Rocheater,
252 New York Supp. 382,
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©0f the New York code:

Such persons and all others employed in the teach-
ing of the schools of a city, who have served the full
probationary period, or have rendered satiefactorily
an equivalent period of service prior to the time this
act goes into effect shali hold thelr respective posi-
tions during good behavior and efficient and competent
service, and shall not be removable except for cause
after a hearing, and by the affirmative vote of a major-
ity of the board.

The New York Supreme Court held in this case that per—
manency of tenure did not fall automatically upon the teacher
‘even though she had served her three year probaticnary period.
The above guoted provision of the statute requiring the super-
intendent's report and formal classification were held to be
requisite before the status of permanent tenure waes effected.
The court reasoned in this case that the provision for dis-
continuance of the pervices of the teacher at any time during
the probationary period does not give a teacher whose services
are not disgcontinued permanent tenure,

: <

A ruling contrary to this is found in a California case .
iﬁe:e the court said, "A teacher becomes automatically classi-
fied as a permanent teacher at the end of the two years of
successful service," It is evident that court decisions on
this point are cdependent, to a great extent, upon the wording

of the statute of that particular state,.

L
Owens v, Board of Bducaticn, 229 Pac. (Cal,) 881,
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1 The influence of peculiar provisions in the various
state enactments ie exemplified in another Oalifornia case .
One provision of the California act is to the effect that,
Any person not under permanent tenure who ghall
fall to signify his acceptance within twenty daye after
notice of his election or employment shall have been
given him shall be deemed to have deoclined the same,
In the instant case the plaintiff was a probationary
‘teacher and wae employed for the school year of 1930-31, On
dpril 23, 1931, she was presented with a coniract for the en-
suing year but refused to sign the contract at that time
gtating that she wae going to become married, On may 1, 1931,
‘ghe called on the superintendent of the school district and
‘told him that she desired to continue teaching school, At a
later date the superintendent received her blank contract
and tore it up. The board of trustees then commenced %o
ﬁook for a teacher to fill the vacanoy. On August 233, 1931,
the nlaintiff appeared and asked the superintendent to
'ﬁlaoe her on the substitute 1list, This was granted. On
‘October 23, 1931 the plaintiff sent a letier to the board
Easking to be reinstated as a probationary teacher, which was
refused, 8he then brought an action against the board. The
oourt, in its opinion, quoted the statute cited above and held
‘that, inaesmuch as ghe had refused to accent her election for

'the next year she had forfeited her right to future tenure.

B
Snider v, BSeverance et al,, Pac., (2nd,) (0al,) 328,
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Zn other words, the court upheld the provision of the Oali-
fornia code requiring acceptance of election to another
year's employment by the probationary teacher within twenty
éﬁya or forfeiture of claim to such ensuing tenure,

The question of sufficient notice to comply with the
gtatute in the dismissal of a probationary teacher was de-
termined by the California Supreme Court in 1928, In this
_usesthe teacher had sizned a contract to teach as a proba-
tlionary teacher for the school year 1928-27, On May 23,
{927 the board of trustees met and decided not to employ the.
teacher for another year. On the morning of May 35, 1937
the clerk of the board informed the teacher orally of such
decision of the board. On June 8, 1927, a written notice was
gent to the teacher but which she did not receive until June
is, 1927, On June 23, 1927, a registered letter was sent

t0 the teacher notifying her to the same effect. The
California statute provides that the board shall have power
to d ismiss probationary teachers during the school year for
cause only, as in the case of permanent teachers, exocept
that on or before the tenth day of June in any year the
governing board may give notice in writing to a probationary
teacher that his services will not be required for the ensuing

gechool yvear., The statute further nrovides that the notice that

B
Blalock v, Ridgway et al., 267 Pac. (0al,) 713.
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)¢ sent shall be delivered, (1) by the clerk or secretary of
e board, in person, or (2) sent by registered United States
tail, postage prepaid, and to the last known address of the
$eacher, The question before the court in this case was
phether the notice of diemissal as given in this case oconformed
Wwith the requirement of the statute, The higher court held
4n this case that inasmuch as the written notice didn't reach
the teacher until June 18, and inasmuch as the statute did
‘not provide for oral notice to be given, that the board did
'not give notice in such a way as to be in conformity with the
requirement of the sitatute and that the teacher could not be
‘disminsed after June 10 except for zood cause shown.

Numerous casges have arisen under this provision in the
Palifornia statute relative?to the dismigsal of probationary
teachers, In one of these it was held that notice of dis-
‘missal, in order to conform to the statute, did not need to
‘be in the exact language of the statute. In another ait was
held that such notice of dismissal might be made by a oclerk or
megsenger or through any agency by which a delivery might be

made, The court said in this case that the act of serving

7
VYolandri v. Tavlor et al., 12 Pac. (2nd.) (Cal.) 483,

8
Steele et al.v, Board of Trustees of the Pittsburgh
Public Schools et al,, 8 Pac., (2nd.,) (Cal.) 217.
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the notice to the teacher was purely ministerial and that it

might be delegated by the clerk to another agency. In still
o

another California case we find s most sucocinct statement of

the law with respect to the dismissal of the probationary

teacher, Here the court said in part,

Two things must occur: The notice must be in
writing and must be delivered to the teacher or deposited
in the registered mail prior to June 10, Failure in
either respect is an insuffiocient notice under the statute
which automatically re-elects the teacher for the ensuing
year,

The Colorado Supreme Court was forced to rule on the
‘definiteness of certain charges in the dismissal of a proba-
10
tionary teacher in 1835, In this case the teacher began
‘teaching on September 3, was married on December 4, and was

idischarged on December 21 of the same year, The causes for

permitted to apoear at the hearing, all of which was contrary
%o the statute. The Colorado court in this case merely upheld

1 Reed v. Board of Educatlo f Honterey Union High School

10
A 8chool District No, 25 in Weld County v. Youberg, 235
Pac. (Col,) 351.
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fﬁtatute, means epecific accusation, notice, evidence of the
charge before the board in its official capacity, and an
opportunity to the teacher to be heard and refute the charges,
It neld further that the charges were too indefinite to form
a reagonable basis for the cancellation of the teacher's
gontract. In this case the underlying principle of all

tenure legislation that the teacher be given notice of defi-
nite charges, and the right to appear before the board and

refute thoee charges, was merely reaffirmed.

Procedure 0f Removal

In order to clarify the discussion of court decisions
relative to the procedure of removal it is to be understood
that only the removal procedure of the teacher on permanent
tenure will be discussed in this connection. The vrocedure
for diemissal of the probationary teacher has besn discussed
in connection with the topic dealing with the period of nroba-
tion immediately preceding., It was felt that a more vivid
conception of the probationary period and the rights of the
teacher during such period might be acquired if all matters
pertaining to the subject were presented in a wunified
ploture.,

It has been pointed out that the courts have uniformly

upheld the basic principles of tenure legislation with respect
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ito the protection of the probationary teacher by giving ju-
‘@icial sanction to enactments requiring stated charges, suf-
ficient notice, and a hearing before the board, Likewise, the
courts have been even more gealous in their support of these
privileges with respect to the permanent teacher. It has
been well established that the power of dismissal cannot be
exercised unless the procedure of dismissal as outlined in
ithe statute is followed. This 1is true even where {he cause for
_ 0
‘dismissal may be a legitimate one., 4#n Orezon case clearly
expresses the great weight of judilcial opinion on this point,
‘In this case a teacher on permanent tenure had been dismissed
without either having charges filed against her or given the
ieizght of hearing before the board., 8he brought an action for
Telnstatement on the zround that her discharge had been con-
trary to the statute providing for the procedure of dismissal.
The court said in part:
When a teacher is placed "upon the list of perman-
ently employed teachers," that teacher by force of the
law shall continue to serve until dismigsed in the manner
provided for by chapter 37, and " the manner herein provi-
ded" contemplates that there ghall be a complaint, which
must be in writing and filed with the clerk of the board,
the teacher shall be given a written notice, stating the
reason for the proposed dismissal, together with a copy of
the complaint which has been filed, and, if the teacher
files a written request with the clerk, then the board must
give the teacher a hearing within ten days., It is true
that the power to dismiss exists, but the power cannot be

exercised unless the board observes the procedure pointed
out by the very statute which confers the right to diemiss.

10

i . Richards v, District 8chool Board for School Dig-
%rict No, 1 et al., 153 Pac, (ore,) 482,
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It has been further held that it is not necessary for
the statute to expressly provide for notice and hearing; it
is suffiocient to entitle the teacher to notice and hearing if
the statute provides that thelfeacher may be dismigsed for
cause only, In a recent case the Massachusette Supreme Court
commented on this point as followst

Where the power is given to remove "for cause",
removal is not authorized without notice and hearing

even though the statute does not so provide in

terms , . . The term "removal for cause" means "re-

moval for cause gufficient in law", That can only be

determined after an opportunity to be heard and a

finding so that the sufficiency of the cause may be

determined in court.

While it has been consistently held by the courte that a
‘hearing vbefore the board in its official capacity was necessary
%0 a legal dismigsal i i1z not necessary that such hearing be
conducted with the formality of a trial in court and the adher-
ence to technical rules of court procedure. Compliance with the
‘8tatute is sufficient if the teacher is glven an opportunity to
‘hear the charges against him and the right to defend himself,

13
This rule has been expressed in a California case and rather
‘clearly described in a case which arose under the Colorado law

'in which the manner of carrying on the hearing was get forth in

i

i §
Oorrigan v, School Committee, 145 N, E, (Mass.) 530.

13
g Gaderer v, Grossmont Union High School District of San
Diego County, et al., 13 Pac, (2nd,) (Cal.) 401.
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detail, as follows?

The statute provides a teacher can only be dis-
charged upon good cause shown. Neighborhood talk and
rumors, report to the board by individual members upon
peresonal investigation thal llhere was some foundation
for the talk, without specific charge made against the
teacher, with notice and opportunity to refute said
charge before the board acting officially, 1s not good
cause shown, While we do not mean there mugt be formal
pleadings and trial before the board with the rules and
formalities of court procedure stlll we think that good
cause shown means egpeclfic accusation, notice, evidence
of the charge before the board in its official capacity,

and an opportunity to the teacher to be heard and refute
the charge.

Adherence to the procedure of dismissal as outlined in
the statute has been further etressed in a Maeaachuaetteldoase.
‘The Massachusetts law provides that "no teacher shall be
;ﬂismisaed unless the superintendent of schools shall have given

%o the school committee his recommendations ag to the proposed

dismissal", In this case the teacher had been dismissed
without the superintendent having given such recommendation,
:28 Magsachusetts Supreme Court held that the school board
lere acted beyond their power in discharging the teacher sinoce

recommendatlon by the superintendent had been made relative

© the proposed dismissal,

13

8chool District No, 2, Fremont County v. Shuck, 113
. (001,) 511,

14

Duifey v, Bchool Committee of Town of Hopkinton, 127
_-’E. (Maaa.) 54-0.
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15
In another Massachusetts case the following lanzuage

wae held to be sufficiently épecific to comply with the
statute of that state In describing the cause of the teacher:
The committee's dissatisfaction with her work,

and belief that she has not demonstrated constructive

leadership and necessary administrative capability.

The teacher in this case wag held to be legally dismissed
and not entitled to a more detailed description of the cause
for removal,

When the statute is complied with in the removal procedure
©of a teacher on permanent tenure it then becomes incumbent upcn

the teacher to defend himself against the charges brought
against him, Contrary to the rules of jurisprudence, the

‘burden of proof is upon the teacher to prove his innocence of
the charges., Refusal to make such defense justifies the board's
action in dismissing the teacher. 1If he refuses to attend the
hearing or, attending, falls to explain his conduct with

respect to the charges against him, and the board acts in good
‘faith on the evidence presented before it at the hearing, an
appeal to a court of law will be denied the teacher., The
‘opinion of a California court on this point is quoted here at
gome lengthi

There is nothing in the record which reveals

definitely testimony was taken or what facts were
developed upon the hearing before the school board,

15
Corrigan v. School Committee of New Bedford, 145 N.E,
(Mass,) 530.
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except that the record shows that wiinesses were sworn
and tentified in support of the ohurges which were ihen
pending vefore the board; that appellant wes present
and represented by cowisel at the hearing; that he did
not testify,make any statement, or offer any evidenoe
in his omn behalf, With this gituation it must be
apguned that the proof which wae produced before the
school board with the exception, of course, of the
teatimony of the appellant himsell, was such as to
substantially establish the facte ns they were proven
upon the hearing in the trial suit,

The proceedings before the school board cannot be
likened 10 a oriminnl proceeding, where generally the
entire burden of proof rests upon the prosecution, The
teacher must have known that the school board was the
body empowered with the orizinsl authority to act upon
the oharpes and dismisa him from his employment, nnd
that, if his actlons and conduct were such that they cauld
be explained Lefove the board in a satisfaciory ua?ger,
1% was not only lils right, but his duty, to gg BO 0
It has been hield, however, in an Oregon oame That the

Meacher way be dismlssed summarily without a hearing for a

h-of the contreot of teaching, 4n Oregon statute provides:
Teackers in the public sohool eshall, to the utmoat

of their ability, ineculcate in the minhds of their pupils

correct principles of morality and a proper regard for

the laws of soclety, and for the Eovermnment under which

they live,

In this cace the teacher was found guilty of violating

gtatute and wap disnissed at once without a Hearing, Bhe

brought an action for reinstatement, The higher court

3

bl |

18 Y
Lee O, Gaxber, "The Law Ooverning the Dismissal of

sachers on Permanent Tenure', The Elementary School Journal,

(October, 1934), p. 1832, as cited irom Gaderer v. Grose-
Union High School Distriot of 8un Diego County et nl,,

38 Pac. (2nd,) (ca1.) 401,

Ore,

17
; Bump v, Union Eigh School District ¥o. 3, 24 Pac. (2nd)
330.
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supporied the action of the school board, holding that the
above gquoted statute was a part of the teacher's contract and
its violation amounted to a breach of the teaching contract.
The statute itself further provides that in instances of thie
nature the board@ shall have the ordinary legal remedies and
the right of summary dismissal wag ordinarily a legal remedy
which was avallable before the tenure statute was enacted.

It is to De noted that the court here drew distinetly the
line between that type of act which constitutes a stated
cause of dismissal as enumerated in the tenure law and that
type of act which, beyond the scope of the tesnure law,
constitutes a breach of the teaching contract.

A teacher is not entitled to active esmployment during the
pending of dismissal proceedings against him, Neither is he
entitled to receive salary during the period in which he has
not taught pending such dismissal proceedings if it is found
that cause for such removal existed, This ruling has begn
lald down in the courts of both Oalifornialaand New York g.

18
, Gentner v, Board of Education of Los 4Angeles City Hich
Bchool District et al., 25 Pac, (2nd,) (Cal.) 824,

19
Leviteh v, Board of Education of City of New York, 208
New York Supp. 271,
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20
A unique case Iinvolving the rights of the teacher on

permanent tenure arése under the California code in 1931,

The teacher was illegally dismissed and made no protest of
his dismissal until after another teacher had been hired to
£111 the position, He then broughkt an actlon for reinstate-
-ment. The higher ocourt held that such delay in asserting his
2ight under the tenure law did not estop him from making and
sustaining a claim for reinstatement to his position even
after another teacher had been hired to take his place. There
ds some question as to how other courts would rule on this
5ssue inasmuch as the court in this case established a
precedent that might ultimately have a tendency to place a
;:emium on the negligence of the teacher if carried much

ther in its application,

The law is clear, therefore, on the proposition that the
procedure of removal as outlined in the statute must be
followed if the dismissal is lezal. The courts have unanimously
idopted this rule, The only line of cases that partake of the
pature of an exception to this rule are those cases in which
jie teacher is guilty of a direct breach of the teaching
gontract., In such cases dismissal may be summarily effected
githout a hearinz and still be upheld by the courts, Oloser

ysis, however, of the difference between instances of thie

, Anderson v, Scranton et al.,, Board of Trustees, 295
dac, (Oal,) 544,
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nature and commission of causes for dismissal enumerazted
in the statute clarify the reason for such judicial distine-
tion, Where the statutory procedure of removal is followed
by the board the burden of proof falls upon the teacher to
disprove the charzes against him, This rule is conirary to
the eetablisghed rules of evidence in courtes of law with respect

t0 the rights of the accused.
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The Appeal

It was found in Chapter III that various types of appeal
from the decision of the school boards were provided for in
the various state tenure laws while some of them provide that
the decision of the local board shall be final K It was pointed

out, however, that the weizht of authority holds that even 1in

o

those states which provide that the decision of the local board
ghall be final such finalilty refers to questions of fact and
not to questions of law, In other words, there is a well-
marked path of judicial opinion holding that the teacher on
permanent tenure always has an appeal upon a question of law
following diemissal, This line of reasoning regards the
school board as a quasi-judicial body with power to dismiss
the teacher so long as it does not act corruptly, arbitrarily,
or in bad faith, The determination of the boerd is conclusive
‘With regard to the existence of facts and the function of the
gourts on appeal is to deternine such questions as whether

the board abused its disoretion or whether the cause assigned
was & legal cause for dismissal, Thie ruling was laild down

in a California casegland hag been followed in most of the

other states and even in those states where the statute

provides for the appeal to be made to some hicher educatiocnal

21
Goldsmith v, Board of Education of Bacramento City High
Bchool District et al., 235 Pac. (Cal,) 783.
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authority before recourse to the courts can be taken, In

‘other words, the finding of the school board or some higher
educational authority is construed as final in such guestions
of fact as to whether the teacher did or did not do the act

0f which he is accused but the courts have reserved the right
'to entertain, in all cases, the determination of such questions
of law as relate to jurisdicticn, interpretation of the law, or
abuse of discretion by the school board or educational
authority. The one exception to this is found in the California
‘oode which provides:

Nothing in this part shall be construed in such a
manner as to deprive any person of his rizhts and remedies
in a court of ocompetent jurisdiction on a question of law
and fact.

In other words, while an appeal in the other states may
ibe had by the dismissed teacher only upon a gquestion of law,
dn California it may be taken upon either a guestion of law

or fact, This provision has been supported in at least two
gourt decisions, In one the court said, "Any teacher may have
court action determine the truth or falsity of the charges"
and in the other the same ruling was couched in these temms,

#The decision of the school board is not final; a teacher dis-

charged after a trial before a school board is entitled %o a.

23
Alexander v, ton, 355 Pac, (0al,) 518,
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23
complete new trial in court®.

The question of the steps_necessary to perfect the appeal
arose in a recent Indiana casea4. The plaintiff in this case
was & teacher on permanent tenure and had been diemiseed in a
hearing before a township trustee, He then requested the
trustee to certify to a transcript of the proceedinge of the
hearing in order that he might appeal to the county superin-
tendent, This the trustes refused to do and the plaintiff
brought an action to mandate the trustee to certify to the
transcript. No appeal bond was posted Dy the plaintiff within
ten days and the trustee contended that the same rules of
apoeal should apply that govern the appeal from justices of
the peace and that, therefore, an appeal bond wag necessary to
perfect the appeal, In its opinion the Indiana Bupreme
Court set out what is thought to be the prevalent attitude
of the courts on this point, saying, in part:

We don't think that the statutory regquirements
respecting appeal bonde in appeales from the decisions

of justicea of the peace are applicable to the appeals

authorized in section 2 of the Tenure Act. The appeal

contemplated in the Tenure Act is informal and involves
little expense, The superintendent is merely to

investigate the case and give his decision without any
hearing or the filing of any briefs by interested

co
SBaxton v, Board of Education of Los Angeles City School
| District et al,, 278 Pac, (Cal,) 998

24
8tate ex rel Olark v. Stout, 187 ¥.E, (Ind) 287
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parties, The so-called appeal amounts to little more
than a review of the acts of the township trustee by
his superior administrative officer, and in our opinion,
the plaintiff performed his sole duty in respect to the
appeal when he gave notice to the appellee and reguested
that copies of the papers on file and & transcript of
the vproceedings and of the evidence introduced at the
hearing be transmitted to the county superintendent.”
Examination of the cases that have been decided thus far
on the subject of the permanent teachexr's right of appeal
following dismissal discloses the right to be recognized by
the courts with respect to mattere of law but limited with
respect to questions of feot. Thls points to the conclusion
that judicial sanotion is being glven to the principle that
questions of educational character should be decided by
educational tribunale and questions of legal interpretation

reserved to courts of law,
Sumnazry

Examination of data in this chapter disclosed that the
period of probation is looked upon by the courts as a period
of apprenticeship which the teacher must satisfaciorily serve
before she is elizible for permanent tenure, This coincides
with the educational view of the purpose of the pericd, The
probationary teacher in Oalifornia may be dismissed without
good cause shown if notified before June 10 of any probationary
year, After that daté she can only be dismissed in the same way

the permanent teacher is dismissed, The question of whether
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the teacher is automatically placed on permanent tenure at

the end of the probationary period does not find agreement
among the courte of the various states, It has been held in

& California case that acceptance to permanent tenure must be
accepted within twenty days or the right to it is forfeited.
Other Oalifornia decisions have held that the notice of dis-
missal of the probationary teacher does not need to be in the
b exact language of the statute and that the act of serving such
. notice is purely ministerial and may be delegated by the clerk
of the school board to any agency capable of serving such
notice, Vague and indefinite charges were held %too general

t0 constltute caurce for dismissal of a probationary teacher
under the Colorado law. The procedure for dismissal as outlined
dn the stetute must be followed in order to effect a legal
dismissal of the probationary teacher.

The procedure of dismissal as provided for in the statute
must be followed with respect to the dismissal of the permanent
teéacher or the removal is illegal. This is true even where the
cause for removal be legitimate, It has been held in a Massa-
chusetts case that a permanent teacher is entitled to notice
and hearing before the board if the statute provides for
removal only for cause. "Removal for cause"™ has been intefpre-
ted by the courts to mean "removal for cause sufficient in law",
iThe hearing before the board need not be conducted with the

formality of court procedure in order for it to be legal,
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‘Compliance with the statute is effected 1f the teacher is
giVBn an opcortunity to hear the charges againet him and the
‘right to defend himself. If the procedure of removal is
followed by the board it becomes the duty of the teacher to
‘appear and disprove the charges againet him, The burden of
proof is then upon him, It has been held in an Oregon case
that the teacher may be dismissed without a hearing before
the board if le has been guilty of a breach of the teaching
gontract, This is regarded as a sound rule of law, I%{ has
been held in a California case that the teacher is not
entitled to active employment during the pending of dismissal
Pproceedings against him, It has also been held in both
Oalifornia and New York that the teacher is not entitled to
galary during the pending of diemissal proceedings against him
if it is found that cause for removal existed, The teacher is
not estopped from aeserting his right Yo his position as a
permanent teacher even after someone else has been hired to
take his place,

The teacher on permanent tenure alwaye has an apneal to
court of law on a question of law following his dismissal,
In those cases where the statute provides fthat the decision
of the local school board or educational authority shall be
final, reference is had to the finality of questions of fact

ather than to questions of law, In California case may be
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taken immediately to a couri of law by the teacher either

uwpon a question of law or fact, It has been held in an
Indizna case that the appeal of the teacher from the dedision
of the township trustee is not governed by the rules of appeal
in legal issued from justices of the peace to such an extent
that an appeal bond is required of the teacher., The principle
that questlons of educational character should be decided by
‘educational authorities and guestions of legal interpretation

reserved to courts of law seems to be receiving judicial

gsanction.,




CHAPTEZR ViIl

CCURT DECISIONS INVOLVING DEFINITION OF TEZRMS

It was found in Ohapter IV that all the state tenurse
laws within the ecope of this study, with the exception of the
€olorado law, stated specifically the causes for which the
teacher on permanent tenure might be dilsmissed, It is also the
well-settled rule of law that these liste of stated causes have
been conetrued by the courte to be exhaustive and the teacher
acquiring permanent tenure under a statute in which the causes

for dismissal asre enumerated can be dismissed for no other

I pause, It would seem, therefore, that with such careful

| definition of the sole causes for dismissal there would be
1ittle need for judicial interpretation of such clarified

intent of the legislators, B8uoch is not the case. In spite of
clear and definite expreesion by the legislative bodies on this

* issue the courts are constantly called upon th interpret various
. provisions of these statutes.

| All discussion relative to marriage of the woman teacher
a8 constituting a cause for dismissal has been limited fto the
chapter dealing with the tenure status of the married woman

and will accordingly be omitted from this chapier. 4Although
it might have Deen discussed at elther point with litile

(28)
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gaocrifice of logical order i1t was felt that its closer
relationship with the entire subject of the rights of the
married woman teacher and permanent tenure diotated ifs
insertion at that point. In comnection with this chapter,
therefore, the subject of marriage by the woman teacher as
constituting a2 cause for dismissal will be summarily
dismissed with the brief statement that 1t has been rather
uniformly held by the courts as not sufficient to conmstitute
euch cause for dismissal of the teacher on permanent tenure,

Most of the statutes enumerating the causes for
dismissal include insubordination of the teacher as one, To
all intents and purposes, insubordination may be defined as
the refusal of the teacher to obey all reasonable rules and
reculations of the schkool Loard, However, it has become
necessary for the courts to decide whether a rule was
Preasonable" orlnot. An instance of this nature arocse in a
Oalifornia Case . In this case the Board of Education of
San Francisco passed a ruling reguiring all teachers to live
within the city durinz the school term, The plaintiff in
this case reslded across the bay in Berkeley and brought an
action to enjoin the enforeement of the rule, The court
sustained the right of the board to enforce this regulation
in the following language:

In contemplation of the fact that the teacher stands

T o
Stuart v. Board of Bducation, 118 Pac. (Cal,) 712
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in loco parentis, that it may become her duty to
devote her time to the welfare of individual pupile
even outside of school hours, thut the hurrying for
boats or trains cannot be regarded as conductive %o
the highest efficliency on the part of the teachar, that
tardiness may result from delays or obstructions in the
transportation whick a non-resident teacher must use,
and finally, as has been said, that the "benefit of
pupils and resultling benefits to their parents and 1o
the community at large, and not the benefit of teachers,
is the reason for the ereation and support of the _
ublic schoolg" (Batea v, Board of Edueation, 138 Cal.
45, 72 Pac. 907), all these, and many more considexrations
not necessary to detail, certainly make the resolution a
reasonable exercise of the power of the board of
education .  «

Nor can we agree with respondent that the resolution
in question is the imposition of an additional "qualifi-
cation™ which a teacher musf possess, which gqualificaticn
is not within the power of the board of education to ex-
act, True, section 1783 of the Political Code, in
conjunction with 17891 thereof, does prescribe certain
cualifications and give a list of causes and reasons Ior
which teachers may be dismissed or removed, but a regula—
tion concerning residence 1s not an added E'':111.<.=1_‘i.fL:E’.*u::@n:ii.c;n
within the contemplation of this law, any more than would
be a resolution that a teacher sghould be free from
contagious disease; and it would scarcely be said that,

£ the board of education passed a resolution to that
effect,it would add another and afi unlawful "qualification"
to those prescribed by the Political COode, INor does it
matter in this case, ae respondent argues, that the board
of education has no power to diasmiss a teacher except for
the reasons prescribed by section 1783 of the Political
Code, That section itself contemplates dismissal for
insubordination and clearly a refusal of a teacher to
comply with a reasonable regulation of the board would be

such insubordination,

It is to be noted here that the court denied the
injunction because the rule of the school board was construed
ags a "reasonable" one, It is a well settled principle that
locnl boards have the rizht to enforce reasonable rules and

that failure of the teacher to obey such rulings constitutes
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insubordination within the meaning of ths statute,

Under most of the tenure laws incompetency and ineffi-
ciency constitute gauaes for removal, It has been held,
although in a case where permanent tenure was not in issue,
that the burden of proof is upon the school board when a
teacher is diemiesed for inocompetency. In this ocase the ocourt
reagoned that the teacher's certificate is prima facie
evidence of competency and must be overcome by positive
evidence to the contrary.

The Supreme Court of New York has declared that lack of
patriotism on the part of the teacher may constitute incompe-
tencg and ineZficiency under the code of that state, In this
case the teacher was called before the board to give her views
upon certain questions relating to the war with Germany in 1918,
Among others were included the following answers: (1) She would
not uphold the United States in resisting invasion, (2) She
@id not want to help the government in carrying on the war,

(3) She would not urge her pupils to suoport the war, (4) She
would not urge them to perform Red Oross services, (5) She
would not urge them to buy thrift stamps and (8) She was

opposed to the war, BSle wae dismisged on the grounds of

2
8chool Directors v, Reddiock, 77 I11, 828,

3

¥cDowell v, Board of Education, of Oity of New York,
172 Wew York Bupp. 590,
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incompetency and inefficiency and subsequently brouzht an
“actlon for reinstatement under the tenure law,
In supporting the decision of the school board in this
oase the higher court said, in partl

It is of the utmost importance to the state that
the association of 4teacher and pupil should tend to
inculeate in the latter principles of justice and
patriotism and a respect for our laws, This end cannot
be accomplighed if the pupil finds his teacher unwilling
to submit to constituted authority, The finding,

ismiseing the teacher on groundes of inocompetency and

inefficiency, wae correct and within the etatute, The
gsubgtance of the finding of the board is that the
appellant is unfit to remain a feachér in our public
schoole z2nd thiis court will not, under the circumstances,
undertake to eay tgat the board was in error,
In & Oolorado case 1t has bLeen held that were delay in
reporting at the veginning of the school year did not consti-
tute neglect of duty that would warrant dismissal under the
gtatute. In this case the teacher did not repozt for teaching
duty until after twenty-two days of the school term had
\elapeed, The courts, however, refused to regard this as
ipufficient neglect of duty to constitute cause for dismissal
undsr the Colorado code.

The courts are in general agreement that a justiflavle
decrease in either pupil or teacher personnel constitutes cause
for dismissael. If enrollment deoreases to a point where economy

demands dismiesal of teachers on permanent tenure the action has

4
School Dietrict No, 1 v. Parker, 288 Pac. (Oocl,) 521.




been supported by the courts, In this respect the teacher on

permanent tenure is afforded lese protection by the statuie
than the teacher with a definite contract as it has been held
that teachers with definite contractis cannot bé dismlissed Ior
this reascn, Justification of this policy is found in the
intent of the legislators to interfere in no way with the right
of school authorities to take whatever action efficient
administration of the school system mizht demand, S8tatutes
providing for permanent tenure are io be interpreted as
fintending only 2 rezulation of dismissal for causes personal

to the employee" ,

o]

A California case is in point here, The plaintiff in this
cace was a teacher on perumanent tenure who had been dismissed
for reasons of economy. Alleging that dismissal could not be
based on this ground, the teacher brought an action for
reinstatement, The court upheld the right of the toard to make
the dismissal for the reasgon given, saying in the course of
ite comments

There is nothing . , . in, . . . any declsion of
this court, which holds that the board of education, in

b

Funston v, District Bochool Board for Dietriet No, 1,
278 Pac, (Ore.) 1075.

e

Lee O, Garber, "The lLaw Governing the Dismissal of
Teachers on Permanent Tenure", The Elementary School Journal,
XXXV (October, 1924), p. 118, as cited from Bates v, Board of
Education, 72 Pac, (Cal,) S07.




o4,

the interest of economy, or for any other good and

sufficient reason, may not reduce the nuwber of classes

in the public schools; and, this being so; it inevitably
follows that the board must possess the power of deter-
siining what teacher, in such eveni, shall be retired, and
it would be absurd in such a case to contend that the
teacher so retired would contlnue to draw pay without
performing any services, the same as when he did, The
public schools were not created, nor are they supuorted,
for the benefit of the teachers therein, , . , but for the
benefit of the pupils, and the resulting benefit %o their
parents and the oommunity?at large.

In a recent Indiana oase, however, it has been held that
school boards may not dismiss teachers on permanent tenure for
reasons of econcmy and retaln other teachers who are not on
tenure if the teachers on permanent tenure are qualified to
teach in the positione for which the non-tenure iteachers are
retained., In this case a rather wholesale dismissal of a
group of fteachers on permanent tenure in the City of Terre
Haute brought this issue into the courts, Teachers who had
not aoquired permanent tenure were placed in some of the
poeltlons vacated by the dismisgsal of the tenure teachers.

In its decision the Indiana Bupreme Court denied the right of
the board to feollow such procedure saying that "to coastrue
the gtatute otherwise would give to & school board power to
do indirectly whait it is prohibited from doing directly¥.

This Indiana decision has been suppozrted in a Hew Jersey

- ,
Barnes v, Mendenhall et al., 183 H.E. (Ind.) =58.
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case in which a similar issus wae involved. In this case,

the plaintiff acquired permanent tenure in the Ventnor Public
Schools as a teacher of a special class, She was then dis-
missed while some of the other teachers who had not acguired
permonent tenure were permitted to continue teaching., Evidence
ghowed that the plaintiff was guslified to teach in some of the
clagses for which the non-tenure teachers had been retained to
instruct, The court held in this case that the school board
could not deprive her of tenure by abolishing the classes she
had been teaching., In commenting on this issue, the court

gaid in part:

Granting that apart from the statute, a school board
may in the interest of economy reduce the number of
teachers, the protection alforded by the statute would be
1ittle more than a gesture if such board were held
entitled to make that reductlon by selscting for dischary
teachers exempt by law therefrom, and retaining the non-
exempt. IZ such reduction is to be made at all, and a
place remains which the exempt teachier is qualified to
£i11, such teacher is entitled to that place as against
the retention of a teacher not protected by statute.

In a later case the Supreme OJourt of New Jersey again
followed this same reasoning with regard to ancthef case of
gimilar character. Twenty-two teachere on permanent tenure
were dismissed in the town of Kearfiey for reasons of eoonomy

while fourteen teachers who had not yet acquired pemmanent

5 %

Beidel v, Board of Education of Ventnor City, 154 Afl.
(N.J,) 901.

g

Board of Education of the Town of Kearney v, Horan et al,,
1168 Atl, (N.J.) 132,



http:c.tav..J.te

tenure were tetained, In an excerpt from its decision the
court made the following clarifyinzy statementt
As to the supposition cases of (a) two or more
tenure teachers and only one place available, and

(b) one tenure teacher and several non-tenure teachers

liable to discharze, the simple answers are: (a) the

board must use its discretion in selecting the tenure
teacher; and (b) the board must use similar discretion

in selectinz the non-tenure teacher to discharge.

The rule is well establighed that a teacher cannot be
required to perform eervice of a kind other than that provided
for in his contract. The prineciple of this rule has bLeen
aprlied by the courts to the teaiher on permanent tenure, It

0

has been held in a New York case that the board of education
oennot agsign any teacher to a position of lower grade in
which a loss of rank and salary is involved without authori-
zation to do so under the statute. It was contended by the
board in this case that a teacher who had been promoted to a
higher position oould e reassigned to a lower position at the
discretion of the board and without 2 hesring, The court
refused to support this contention of the board in the
following language:

While the interests of the schools, which are supreme,

may require the reassignment of a teacher promoted to a

higher grade, as we read the statute, the repseignment

muest be founded on cause shown after an opportunity to be
heard, Bome fact must be alleged and proved to justify
it, or the scheme to protect the tenure of teachers can

be defeated, in all cases of promotion, by arbitrary
reassignment to the former positicn,

10 P == " 7
People v, Board of Education, 174 N,Y, 16S.
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A gimilar 1ssue has arisen under the California statute.
The teacher in this ca=e was assigned to a position of lower
rank and salary than the one she had held prior to a year's
leave of abeence, Woon her return and notification of such
demotlon, she brought an action to be reinstated to her former
position, The court held in this case that the fteacher had a
right to be reinstuted to such former position, justifying its
action in the following termss

It will be obegerved from the statement of the case
that the respondent was not dismissed entirely from ser-
vice as a teacher, B8he was removed from the grade in
which her csrtificate and the statute entitled her %o
teach, which was as much a violation of the statute as if
she had been dismissed, and not given another position.

We do not wish to be understood as holding that the
board of education has not the power to transfer a teacher
from one school to another of the same grade, The statute
does not guarantee to a teacher the rizht to continue in
any particular school, but to continue as such teacher in
a certain grade, and the transfer of teachere from one
school to ancther may be necessary for the zocd of the
schiools, and should not be prohibilted.

It has been held, however, under the Oalifornia code that a
teacher on permanent tenure mizht be transferred from the thizrad
grade to tteliirst grade at the disoretion of the local beard,
In this case the court laid down a rather arbiirary basis of
teacher oclassification in recognizing but three zrades of
position; namely, primary, grammer school, and high school, In
Justification of its zaule in this case, the court said:

It is in this statutory sense that we must regard
the term "grade” when seeking a limitation upon the

11
Loehr v, Bosxd of Education, 108 Pme. (0Oal,) 325.
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powers of the defendant to transfer and aseign teachers,
ag it will not be pretended that the asssrted rizht of the
teacher to teach a particular class within a particular
grade, in preference fo another class within the same
grade, can be upheld without! express statutory authority.
The rizsht of the school board to dismiss a teacher on

) permanent tenure for political activiiy has come before the
gourte for decision, althouzh such cause for dismissal is not
commonly listed in the statutes, The first oflghese cacses
arose in California., The teacher in this case was a permanent
teacher under the California act. On Beptember 1, 1922, the
appellant urged the students in hie classes to vote Ior a

certain Mr, Golway, who was a candidate for the superintendency
of schoole of Bacramento Oounty, in the following remarkse:

Many of you know My, Golway, what a fine man he ism,
and that his hopes are to be elected soon, I think he
would be more Lelpful $o our deparitment than a lady, and
we need more men in our schools. BSometimes your parents
do not know one candidate from another; so they might be
glad to be informed. Qf course, if any of you have

relatives or friends trying for the same office, be sure
and vote for them,

Upon a complaint by the incumbent suverintendent of schools to
the school board, the plaintiff was suspended for a period of
ten weeks upon the ground of unprofessional conduct, The
teacher scught a writ of mandamus to compel the board to
reinstate him, but such writ was refused and the court justified
the action of the board in the following language:

It is to be obgerved that the advocacy before the

goholars of a public school by a temcher of the election
of a particular candidate for a public office-the atteupt

i3

Goldemith v, Board of Education, 235 Pac, (Cal,) 783,
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thus to influence support cof such candidste by the
pupile and throush them by thelr parents-introduces in-
to the sohool questlons wholly forelin o0 its purpgses
and objeots; that such conduct can have no otier effect
than %o siir up strife smong ithe students over a ocontest
for & political ofs ice, and the result of this would inev-
itably be to Lle“unL the required discipliine of a pﬁblio
ezuuul Buch cond 4c. certainly ls in contraventlon not
only of vae spirit of the laws woverning tahe publilc-school
gystem, but of that essential polloy according to which
the public-school svatem should be maintained in ordey
that 1t may subserve in the highest degree its gurigaes.
It hae been held, however, in a Uassachusetts cuge that
tle mere pollitical viewe of the teacher did noi ponstiltute
sufficient cause for the board %o abolish the position whioh
he lield and therevy effect his dismiesal, In this case, tle
school board by a vote of 6 = 8 decided 4o abolish the plain-
tiff'es position and the evidence indicated that suoh actlon
wae taken solely because of political reasons, The court
held that such aboeliftion liad not bLeen done in the interest of
putlic welfare and thet the school board had not acted on the
merits of the guestion, The teacher, thersfore, was rein-

gtated to hie position by the court,

.
"i.x

A recent case involving a nevw ocause of diemiseal arose
under the "good and just cause" provieion of the Indiana
Tenure Law, In the City of Evansville, the school board had

4 rule compelling the vetirement of a teacher when he reached

Bweunvy V. Bohwool Committee of Oity of Revere, 144 W .E,

Schiocl Oity of Bvameville v, Oulver, 183 N.E. (Ind,) 370.
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Bummary

In thie chaptexr the cases which have arisen with respect
tc the oauses for dismissal were examined., I% was found that
the teacher's zuilt or innocence of insubordination depends to
a great extent upon the reascnableness of the rule which lie has
violated, If the oourt construes the rule to be a Teasonable
one its violation will be held %o be ingubordination, If oon-
strued to be unreasonable, the teacher's viclation will not
congtitute cause for dismissal, It has been held in a Califor-
nia case that a ruling of a local school board reguiring all
teachers to reside within the city in whieh they were teaching
during the school term wae not unreaescnable,

An Illinois case has held that the burden of procf is upon
the school board to prove the incompetency and inefficiency of
the teacher where such causes are alleged in dismissal, A Hew
York case has held that lack of patriotism during the war with
Germany constituted incompetency on the part of the teacher, 4
delay of twenty-two daye in reporting for duty at the beginning
of the school year has been held not to constitute inefficiency
gufficient to warrant dismissal,

The courts are unifomly agreed that a decrease in pupil
or teacher personnel constitutes cause for dismlssal iIT done in

the interest of economy, Thls rule 1is based on the desire of

legislatures and courts alike to preserve to those chaorged with
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the gduinistration of the schools the right to take whatever
action efficient administration demands, It has been held,
however, in Indiana and Hew Jersey that school boards could
not dismiss permanent teachers for reasons of economy snd
retain non-tenure teachers where the teachers dismissed were
qualified to £ill the vositions for which the non-tenure
teachers were retained,

A teacher cannot be required to perform a service other than
that provided for in the contract. A New York case hag held
that the school board cannot assign a teacher o a position of
lower rank and grade without authorization %o do so under the
statute, This case has been supported by a California decision,
Another California case hLas held, however, that a teacher may
be transferred from the third grade to the first grade at the
discretion of the board. For purpose of classificetion the
California court laid down three types of teaching rank under
the law of that etate! primary, grammar school, and high school,

A California case has neld that pelitical activity within
the schoolroom consititutes cause for dismissal under the
California codes 4 Massachusetts case, however, has said that
a teacher cannot be dismissed for his polltical views by
abolishing his position,

A local board ruling in Indiana requiring retirement of a
teacher upon reaching the age of seventy was held by the Indiana
Supreme Court as unreasonable and ite violation, therefore, did

not constitute insubordination.
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CHAPTER IX
TENURE STATUS OF THE MARRIED WOMAN TEACHER

Much controversy and litigation resulting therefrom
hae recently orisen over the status of the married woman and
the permanent tenure laws, Many of these questions have been
carried to the courts for determinstion, Wiaile it may Dbe
gaid in general that the courts in dealing with these oases
have sustained the ohilosophy of modern education whioh
tende toward the liberation of personality the conclusione
arrived at by the ocourts are not altogether in azreement,

One rule which does seem to find common agreement among
the various state supreme courts that have expressed them-
gelves on this issue is that marxiage, in and of itself, does
not constitute a legal cause for the dismissal of a feacher
after she has become a permsnent teacha{. A case recently
decided by the Supreme Court of Indiana illustrates the renson—
ing of those courts that hold that marriage is not sufficlent
oause for dismissal, In this case the relatrix was a permanent
teacher under the Indiana Tenure Law in the Uity of Elwood,

Bubsequent to the aoquieition of her permanent status

the school trustees adopted & resolution that in the Tulure no

T = s
Bchool Oity of Elwood et al,, v. State ex rel, Griffin,
(103)
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married women should be sapnloyed in the Elwood schools as
teachers and that necepsary eteps bte taken to ferminate the
indefinite contracts of all asarried wouen teachers in %the
school corporation, The relatrix was accordingly diemissed,
The school truetees admitted that they did not take the
action because of tlie "incompetenoy, insubordination, . « .
neglect of duty (or)immorality! of the relatrix, nor because
of "justifiable decrease Iin the number of teaching position®,
but contend that their action was lawfully taken under the
remaining ground stated in the Indiana statute, vizt "other
good and just cause', In this case the court reasoned as

follows?

If a teacher, after marriage, becomes inefficient,
impaired in her usefulness, neglectful or otherwise
incapable of performing her duties aes a feachsr in a
proper manner, then good reaeson — "other good and just
cause" = would exist for her dlemissal; but marriage, in
itrelf (in the =bsence of a statutory provision to the
contrary), does not constitute a good and just cause (as
provided in 4he Teachers'! Tenure Law) for the discharge of
a teacher,

Marriage as an institution involves no element of
wrong, but on the coanirary is protecied, encouragsed, and
fostered by a sound public polioy. The arbitrary deter-
mination of the school board that the marrisge of women
teachers (it is noted that the resolution of the school
board attempted to operate against women only, and not
against wmen teachers who married) was "good and just
cause” for their zremoval 1s, ag a matiter of law, declared
to be erroneous gnd invalid,

A Wisconsin case follows this same line of reasoning. In
tiiis case the teacher was employed in 1514 while gingle, She

2

A tate v, Board of School Directors of Oity of Uilwaukee,
91 H'w . 746.
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taught continuously until she was dismiesed in 1831, st whioh
time she lad become a nermanent teacher, n 1881 the schocl
board ruled that married women should not be iransferred, Dro-
moted, or permanently apuointed to regular teaching positions
except in clearly attested cases where the teacher Deoame the
sole support of a family by reason of the death or inoapmecity
of the husband and that the married teacher should be known
by her married name on all school records and printed maiter,
The teacher in thie case was married in March, 13821, and made
no report of her marriage at that time and gizned the pay roll
in her malden name during the remaining schocl t=rm, Prior
the comuencement of the school term in September of that
year ghe reported the fmot of Ler marriage to the school
officiale, whereupon she was suspended Irom service upon the
following reasonss
The ground for your suspengion is that you repeatedly
signed your former maiden name to the school records
during the eecond semester 0f the last school year in
violation of the board's proceedings in this zegaxd,

The court found in this case that the only zule governing
the subject of causzes for diemisgsal of teachers was article
XVII, which is as follows!

The commifiee on complaints shall hear all charges
against teachers and janitors and shall, subject to the
approval of the board, dismise teachers and janitors by
majority vote for misconduct, incompetency, inefficiency,
or inattention o duty.

The court held that the cause given for dlsgmimsal in this
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case was not amsong the causes mentioned in the article zovern-
inz and saiad,

Such a dismissal cannct be at the mere pleasure of
the board, ., . ., We feel conetrained to hold thet the
facts as presented in this record will act and do not
suoport a finding that there was either misconduct or
inattention to duty by the relator (teacher) such as
warranted the severe penalty Inflicted by the determina-
tion of the school board in the pnrtigular instance,

A case rscently declded in California is also In point
heré. The teacher in thie case had acquired permanent statue
under the Oalifornia Tenure Law, Just before the end of the
school year she bLecaume married and Decause of the fact the
tructees of the echool asked lier to tender Ler resignation as
a teacher, which Blhe refused to 20, Prior to the gpening of
the Tollawing fall term of school the schosl tructeses assigned
the teacher to teach outeide the county in wiich she had
acquired her tenure, and further, she was aseigned to teach in
a tuberculosie sanitarium where thefe were sbout twenty-Tive
children of school age, The teacher then Brought action to
compel the trustees of the school to aselsn her %0 a school
in the district in which she had acquired her tenure, In
gupporting the contention of the teacher in this case and

rdering her assigned $0 a school in the county in whioh her

permanent status was acquired the court said,

The transfer to a clase in a tubercular institution

—_——

g
Dutart v. Woodward et al, 378 Pac. (Cal,) 493,
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remote from the district where she earned ler status as

a oermanent teacher ie too severe a penalty for marriage,

Marriace is not a legal ground for forfeiting one's status

as a permanent tesacher, The inevitable result of the

procedure in the present case is to accompligh by cir-

cuitous methods what the law doee not directly permitf,

A deoision contrary to this line of reasoning, howevexr,
is found in a Massachusetis oase.4 In this case it sppears the
gchiool comuittee of Hopedale employed the teacher, who was then
unmarried, as a teacher in the public schools, I+ appears
from the evidence in this case thut tlie teschey, contemplating
marriage, spoke with the supeXintendent to find out whether
marriage would affect her position and was told that it would
not and that he thowlht married teachers the best teachers and
would keep her on the teaching force, She continued in service
until October, 1930, at which time she had Loth married and
acquired permanent tenure under the Maseachusetts Tenure Law,
In September, 1330, the school coumittes advised tlie teacher
by letter that her dismisgsal wae proposed Zor the reason that
the committee had voted to eliminate married teachers from
the teaching force, The teacher wae thereupon dismissed for
thie resson and subseguently brought an actlion to compel the
schocl committee to reinstate her aes a teacher, The Bupreme
Oourt of Massachusetts, in upholding the school committes,
reasoned as followsg

It is manifeset that the broad power of dismisssl as

. =
S8heldon v. OCommittee of Hopedale 177 B.E. (Mass,) 94,
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it had existed 2t least since 1844 was not confimed
further than by the express limitations impossd in 1514
and 1931, If they are complied with, the diemiasal rests
as fully ag it ever did in fle éiaﬂretinn of the comuittee.
The teancher is notifisd of what it ls proposed o do,
He 1s given at least thirly days to coneider kis own
course of asction, He sha71 be lLeard if he desires, and
a witneas may accompany him, He lLas the chance of a
recommendation Irom the superintendent that he be retained.
Heverthelees, faithful service, #ood morals, ability in
his profession, oa his pord, are not conditions upon the
powers of the committee, If In its iudgmenu the welfare
of the schools g0 reguires and by a iwo-thizrds wote
it decides %o dismisgg, the dismigeal ie valid, It ia
not essentisl thet the reoounendation of the supsrinten-
dent ghall favor the dismissal, The Doard must have the
superiniendentts advice . . . but nouhint in the
law indicates that it must control their action, 4ny
other position would place the suue*intendent above the
bc¢ré. Here, whatever may have been or may still be Lis
opinion on the broad question of the value of married
women aeg teachers, ag one ciaarged wlth carzying out 1is
policies he has glven Ile recomuendstion for this
application of its rule, It is no subderfuge, Nothing
In the stdtues makes the decision dependent upon what
may have happened in the case of other teachers, No
action taken by the tbacher in reliance on such a
representation stops the future board,

A decigion that aiae aduwlgistration of public echocls
calls for the elimination of women taaa..ers i they are
married is not so irrational that it is ifncomsistent in
law with good faith in dealins with a question of dis-
missal, Decisicns elsewhere adré not aantrolliﬁg. Ho
décialon of thisg court supporis the coniention of the
petitioner (teacher),

Thus it is to be noted that this case supports the prin-
¢iple of freedom of coniract Letween the teacher and the
Bochool boerd where the state laws are sllent on the subject
of marriage of the woman teacher as & cause for dismissal,

8o far in this chapter we have considered only ihose cases
in which %he etatutes, local regulations, and the teacher's

contraci contained no provisions relative {o the marriaze of
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a woman teacher at the time the contract was made, We now
turn to a new coneideration! whether a provision existing

in the contramct or local school bozrd regulztions at the

time such contzact is entered into by the school board and
the teacher providing for dismlseal in the event of marriage
ie bpinding upon the teacher. On this issue the courte seem
to be divided, Probably the outstanding ceme on this point
arose under the Oregon Tenure Lnu.s In this ocase the teacher
wage hired in 1911, while single., S8he was subsequently placed
on the liet of permanently hired teachers under the Oregon
Tenure Law, In 1313 the school board notified the teacher that
she had been reelected and advised her that the board had
ruled that,

all women teachers who marry while in the sexrvice . .

thereby terminate thieir service ., . « but such murriage

shall not operate to bar them from reappointmenu should
it be deemed Ly the board to Le tc the best interest of
the school to retaln thelr sservice . . « If you smcoept
the position , « . as herein noted, pleame fill in the

blanks on, and sign the enclosed accapted form.

The accepted form at the close of the letter read as
follows: "I accept the position above named and defined on
the conditions specified," The evidence showed the teacher
glgned this form, On January 5, 1315, she received oral
notice that she was dlsmissed because she had msarried on the

preceding dey. The teacher was not gpranted the richt of a

3

Richards v, Distzict 8S8chool Board for 8School District No.
1 et al,, 78 Ore, 831, 153 Pac, 482,
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hearing nor were formal charges preferred acainst her, both

of which werye required by etatute, The court, liowever, in

thie caee, deodded the cage upon the broad ground of

whether or not marriage constituted a cause for dismissal,
rather than upon the feot that the Orsgon statute had not

been complied wiih in preferzing charges and granting the
teacher a hearing, The Oregzon statute gives the school board
the richt %o dlsmips the teacher for certain stated causes,
marriage not being listed among them, In its opinion the court
sald,

It is plain that the statute contemplates that the
complaint or coriticism or charge shall present some Food
cause Or some reasonzble cause for dismissal, If the
board can dismiss for any oause, whether 1t be reasonable,
capricious, or whimelicel, then a hearing would be an idle
ceremony .,

« o o« Marrisge either doee or does not furnish a
reagonable cause, If it is nct a reasonable cause then the
boerd was utterly powerless to dismiss, because their
authority is limited to the cases within the purview of
the statute, and the law contemplates dismiesal for
reagonable cause only . .

e « o 1f n teacher vecomes inefficient or fails to
perforn a ﬂutv, or does some mot which of itself impairs
une*ulness, hen a zood or reasonable cause for dismissal
would exist, The act of marriage, lowevsr, doesg not, of
itself, Turnish a reasonable cause, That the marrisge
status does not necessarily impair ‘be competency of all
wonmen teachers 1e conceded by the eschool authorities when
they employ married women, as they are even now deing, to
teach in the sohool of thie district, The olerk of the
board admitted that in some instances a woman becomes a
better teacher after marriage than she was befors, The
reason advanced for the rule adopted by the board is that
after marriage a woman may devote ker time and atiention
to her home rather tharn to her school work, It would be
just as _e_soaahle {0 edopt a rule ithat if a woman teacher
Joined a chursh it would work an automatic disaissal from
theé schools on an .ua..ned aseumption that the church might
engross her time, though%, and attention o the deiriment



of the schools} but such a regulation as the one supposed
would not even have the semblance of reason, It must De
conceded that guite a different case is presented where
the act ruled against is inherently wrong, The act %o
which the instant rule relates does not involve a single
element of wronz, but, on the contrary, marriaze is not
only protected by both the written and unwritien law, but
it is aleo fost=red by a sound public policy, It is im—
possible to know in advance whether the efficiency of any
person will become impaired because of marriage, and a
rule which assumes that all persons do become lees com-
petent bDecause of wmarriage is unreasonable because such a
regulation is purely arbitrary. 1If a teacher is just as
competent and efficlient after marriage, o dismissal
beczuse of merriage would be cepriciocus., If a teacher is
neglectful, incompetent, and inefficient, she ought to be
disckarged whather she 1s married or sincgle.

Thus it is evident thut marrisge does not constltute a
reasonable cause for dismiessl whersver state statutes are
silent on the subject. The court also followed e rule in
this case that locsl sohool boards are without suthority to
enlarge upon the causes for diemisenl where suck causes are
specifiocally set out by state law, unless such additional
causes are founded upon reason, Furthermore, it wae held in the
abeve clted case that rules adopted by local school boards cannct
control the provisions of etate statutes and are lmmateriall in
determining the rights of the teacher under the statutesa,

A recent Wisconsin oaseetenda to oppose the general line
of reasoning followed in the Oregon case cited above. In April,

1935, a teacher, the plaintiff in this case and a single woman,

was euployed Dy the school board of Green Bay. Prior to her

— Ty
Ansorge v, City of Green Bay, 234 H.W. (Wis,) 118,
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spoointent the bBoaré had adopted an wmwritten law against
the hiring of marriec women as teachers, Inasmuch as the
tencherts condauplation of waryiace wes known Ho the
director of the voard of industrial education in this oase,
he caused to have lagerted In ler contract the following
clause:

It is agreed that the conueqp ated marriage of 'the
party of the second paxt aaall not be pexformed bDefore
the Ohristwas holideys, If performed at that time the
pariy of the second part a;rees t¢ give thirty days!

notice fo that effeot, 1If not performed at that ‘time
uhe party of the second pard _agress that she shall no%
be marri=d until the close of the schaol veaxr,

On Januaxy 20, 1828, the teacher married and on Jenuary
29 of The same year she was notified by tle dirsotor that
her pervices were no longer required, The school?hoard BiE—
talned the dirsotor in this aoction, In this case the »ishi
of the aschool board %o dismiss was eustalned by the Supreme
Oourt of Wisconsin, In 1fs opinion the court spid,

In the selection of teaclers a board like {he one
herein of necegaity must ve and ordinarily is clothsd
r1th a broad power of discretion. I may Us conceded

3 marrisd teacher can ordinarily perform her duties
ag satisfactorily as an unmarried one, but the Loard is
charged with a duty which requires it %o promote She
publio interests. On a polioy such as is manifested in
the lnetant oaee there may be a wilde difference &f o-
pinion, uan; ¢lvouwnsiances nay exist with reference to
a particular school whiol mizht lead to tha Deltel that
& wale teacher would be uore suitable for employnant

than o female iteacher., OUn the other hand, the same lholds

ok I
p

-3

State ex rel, Thompeon v, Board of School Dir!ntora.ot
City of Hilweukee et al,, 179 Wis, 234, 181 H.I 748,



113,

with respect to mnzried and unmarried teachers, In the
employment of teachers the board must be and ordinarily
is, veated, as ip heretofore said, with a wide discretion,
and when suoh diserstion is exﬁroiseﬁ in good faith and
is nos contrary %o law, the exercise of such discretion
should not be interfer:ed with or controlled by the
courte, 5

In & very recent case decided by the Indiana Suprenme

Court 1t was held that marrisge in defiance of a achool Dboard

regulation to the contrary did not oonstitute "insubordination®

under the Indiana Tenure Law, In this case the teacher had
previously acquired cermanent tenure in the Oity of Crawfords-
ville. The school bozad of the oity had a ruling whioh pro-
vided that, "no married woman shall be employed as a teacher
and the marriage of the woman during her term of employmens
shall operate to automatically terminate her servioces as a
teacher," After becoming a psrmanent teacher the plainiifs
married in violation of this rule, Bhe was dismissed and one
of the reasons given by the board was that becsuse of her
warriage in defiance of the boardl'e ruling her contract bad
been automatically terminated. The Indiana Bupreme Oourt,

in supporting the teacher in this decision, held that the
rule of the school board that marriage asutomatically termi-
nated the contract of the woman teacher was an unrenaondble
one and that, thersfore, violation of such rule did not con-
stitute " insubordination® under the Tenure Law, It iz to be

noted that in this oase the teacher went a step further than

B
Kogtanger v, State ex rel, Ramsey, 187 N.E., (Ind,) 237,
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did the teachexr 1ln Bchosl Oity of Elwocd, =% al, v. Btate ex

rel, 3riffin et . al.. In the instant case the teacher married
in open violation of an exprees ruling of the school board
prohibiting warriage, This case secus to express the better
rule of law with respect to clausee in the teacheris con-
tract which tend to be in restraint of marriage., The couris
are prone to hold such zestrictive provisions void as amgainst
public policy. -

A case recently arose in Hew Jarsayvrelative to the
effect of resignatlon at the end of the three year probation-
ery perlod upon the status of the uarried woman teacher, The
teacher in ihis onse Iad tewrht three years in the New Jerseyp
schools, the last being in the school year 1330-31, The school
board adopted a ruling on April 23, 13831, that from that dste
henceforward no married women teapgher should be ailowed to
acqulre permanent tenure, The plaintiff in ithie case, A married
woman, waie desirous of continuing in her teaching pogition
and, when notifie@ thrt she would not be zeemployed, stated
that she would waive her right to permanent tepure, On May 20,
1281, she sent in her resignation to take effeot June 18, 1881,
There wos an understanding between her and the school board
that after hexr continuous three year service was thus byaken,
she would be reemployed, BSBubsequently she was reeumployed and

taught one more year. In June, 1832, she wae notified that her

— ,
Chaliers v, State Board of Eduostion,168 Atl, (¥.J.) 288,
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pervices were no longer nesded . Bhe then brought anm action
agal nst the echool board to be reinststed on the sround
that her four years of continuocus teachin; had oonferved on
her the status of & permanent teacher, The Bupreme Ocurt of
New Jereey refused to support the contention of the teacher
in this case, holding that, by Lor own act of resigmation,
ehe had termin-ted the seérvices before she had become en-
titled to permanent tenure rights, It was within the rizht
of eithexr pariy fo the temching contract to terminate the
ssrvice before the righte of permanent tenure had besn
acgquired, This the teacher dld Ly her realzunution, in the
opinion of the court, Obviously, the statubtory rights of
permanent tenure never having been acquired, she could not
aesert a claim to the retention of somethinz she had never
possesged and her contention wae not sustalned.

In addition to the decislone of the varlous couris
cited above several opinicne of certain legal snd educational
authorities have Leen expressed within recent yesrs with
reference to the subject of married women teachers and
teacher tenure lawe, While these cpinions do not hsve the
welght of court decisions they do indloate the trend of legal,
and educetional belief with regard to the subject. Under
date of March 230, 1238, the aittorney general of Indians wrote
to the sfate superintendent of public ingtruction of that
state as follows!

I Lave before me your leiter of March 13, 18928,

e M e
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asking four specific guestlons with reforence to the
teacher tenure law, approved Mareh 8, 1937 (acts of
1837, ohapter 87) . . . » Your third question ls as
fullawai

“Ibala—a regulation by a school bosrd or township
trustoe not to employ married ladles as tesuchers, or

that a teacher should not warry while she is teaching
be lnterpreted as reascnadle rule?®

Replying epecifically 4o the sbove guestion, it is
Gapiiet ko, Teosluce MO he mocineh Sici(i ST
teachexr tenure statule,

In December 1831, the Marylend Btate Department of
Education ruled that a woman feachexr in the publle schools
of that Btate oould not be dismissed from her position on
account of marriage., This ruling also declared thut a
clause in a teachexrs! contract zeading "If a female teacher
married in any school year she will be expected o resign at
the close of the school year" wae in conflict with the state
school law whioh provides no ground for discriminstion on
account of sex, nor doeg it differentlate bLetween married
and gingle teachers,

In 1832, the commissioner of educatlon of New Jexpey
held that a sohool board ruling providing for the elimination
of female teacliers on account of warriage was inoperative
by reason of the teacher tenure law of that state, DBelow
are excerpte ITrom the decislon of that etate commissloner

of educatlion?

The teachers' tenure law very def initely prohibits
the diemigsal of any teacher under tenurse e&cqpt,ﬂp
"inefficienoy, inbne;oitv, conduct uﬂbaO- B
Qause -

or other jus Wo rule of a board g:?
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oan be effeciive if in contravention of a statute (sec,
120, art, VII, School lLaw) and it is therefore very
obvious that in ordsr for apvellant’s wvioclation of
respondentts rTules to legally justify her dismissal, such
violation must constitute the offenses described in thes
tenure law as justifying Aismiseal of a ieachexr,
Plainly the violation by appellant of respondentts

rule regarding marriage cannot in itself be considered
inefficiency, inoapacity, or conduost unbecoming a
tepcher, and cannol therefore be sufficient causge undexr
the tenure law to justily har dismigsal (Olara Planer
omueneen v, Hoboken Board of Education, FNew Jargey
chool Law Dapisione of the Commipgsionesr of Education
and 8tate Board of Bducation, 1388, p. 188),

In 1518, the Hew York Sizte Com:zissioner of Educstion
upheld A school board ruling proviling Tor the cdismisieal of
merried women tenchers, not upon the ressonablenesa of the
ruling, but upon %the authority of a muhicipality to sed up
regulations in addition to those prescribed by the statute,

Bubseguent to the above ruling of the New York Btate
Coammiseicner of Educatiom the legislature enncted a teacher-
tenure sta‘ute of B8tate-wide application. In 1385, the Btate
commiesioner of education of New York was again called upon
t0 rule on the subject of dismissal on account of marriage,

He then egald:

It seems clear to me, however, that 10 declare fb )
either n leglslative act or an adninistrative Tule tha {
the marriage of a teacher unfits her for the publio~
sohool service would be opoosed to existing public
polioy and would be an unfair discrimination ageinst
married women, I1If 2 married woman posisesses tha
required quallfiuntiona and ﬁorforma her cuties with the
pase depree of oompetency and rimiency a8 an unmarried
woman it would not only be unjust but I think tlI, al to
disoriminate sgainst her because Of hex mazrilga (&3
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10
8tate Departuwent Reporte 1B, 1835),

It ig therefore evident that the modt recent trend in
both lezgal and educatiocnal thought is Toward the liberali-
zgation of contract with regard to the married woman feachexr,

i Thias trend is evidenced by the reluctmnce of the oourta o

gupport thoge provisions in ihe feuching confract or fthose
rulings of loeal schocl bouxrdd which fend to operate in
restraint of merriasge and the growing tendency to view her
elizivility ae & tescher upom the bases of competency and
efficlency rather than upon her statuc as a merried ox
simgle woman, Pezhaps Lewis best expresses the conclusions
wiiich Beem o find common agresment among Lotk jurists and
educatore at the present time, He says:

It all depends upon the woman, Individual mexrit,
and merit only, should detsrmine the status of married
women teaocherse , ., o The tendency sceus fto be away from
the hackneyed arsumenis of confining a married womman's
activities to her home, and to base Ner employment or
dismiesal on personal efficlency rather than on exira
professional duties or plessures which ghe umay follow,
Obvicusly, no general rule will pover all the cases’'. ,
. There is no way to ocatalog women gOlely on theilr
marital condition, Efficiency depends on many Tactors.
The school boaxd ahguld give to the pupil the best
teachsrs possidble, 11

~10
Ward W. Eeeceoker, The Legal 8tatus Of Masried Women
ueatlon,

Teachers. Pauphlet No., 47. 1904, U. B, Oiiice o
pp, 18 - 18,

11
E.2, Lewip, Personnel Probleuws of the Teachinz Staff.
p. 173, New Tork: The Oentury 00., 1985,
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In thie chapier we have examined the court decisions
in some of the sintes having permanent ienure laws in which
the question of the effect which merriage las upon ihe
status of the woman teacher wae in litigation, In the absence
of statutory provision to the contrary thexe seema‘tofﬁp-
general agreement amonz the courts that marriace of the
woman teacher is not a sufflclent cause for ler dlsmissal
1f she has acquired permanent tenure, Moreover, it hins been
held thut where the woman teacher marries in viclation of a
local echool board ruling or a provigion inm the teachiag
contract, it does not constitute insubordination sufficient
to warrant dismiessal. On this point, however, some division
of judiclial opinion peems to exist insemuch as it hag besn
held otherwise in sowe states., The welght of authority seems
to supmort the rule that where state law specifies causes for .‘

dismlesal, local school units are lacking in authority to -t
1 . , ‘

enlarge upon the causes for dismiseal or to change the manner
in which dismissal ocan be brought sbout, Reasonable rules of

local boaxrds of sducation are always read into the teacherls

contract but it has beea held that a Fuld prohibibing mavrrisss
of the woman teacher was unreasonable and, therefors

unenforceable in a court of law. As a general ruie

are etlll prone to Tegard all contracts 8

i



The trend of recent court decisions and opiaions of
ern edu ,ff.;,;;i bﬂc& to find comson agreement in the comelu— [
sion that the elizibility of the woman teacher should
rest upon Ler competency and efficlency rnther than i ipon ﬁg
question of whether she ig married or single, Thie %@gy
has influsnced the decisions of the courts in thoee %
in which the rights of the woman teacher wiith respect t6
the permanent ienure laws have been in litigstion, E




MISOELLANECUS TENURE LAW DEGISIONS

In this chapier it has been found necessaxy t0 gXoup &
number of gourt decimions that have been writien comcerning
various provisions of the tenure luwe and which, beonuse of
thelr varied nature, defy c¢lassificution within the other:
chapters of this study, They nze deemed sufficiently
important to the thorouskness of this study, aowevar, to
warrant eltetion at this peint, They pregent Judicial inter-

pretation of divers provisions of the tenure laws as

1itigation has brousht them before the courts. %viously,
the subjeet matter of this chapter cannot lend itself to
logicel develovment and these miscel La0e0us

' d & | |
be daaouaaeg in order of the u:ritai'fs plﬂsmm;a» '

-

e

A cese recently decided in Indiana pres :
of major importance with respect to the qperﬁ§i~
in that state. In ikis case the plaintiff, &hs feads

acquired permanent tenure righte under the Tamm& Law ¢

: e
Btate ex el Bla.ok v, Boaxrd ‘of 801:001 Coumicsioners of Hh
City of Indisnupolig, 187 H.2. (Ind,) 353,

(123)
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state and while tesching in the schools of the Oity of
Indisnspolis. Some thres yeurs after ghe had been placed en
permanent tenure she siznsd a cvonbrect with the Indianspolis
8chool Qounissicners which contained, amons other tkings, some
provigions releting to the following vear's employment, .iizﬁhe
end of that year ghe was dismissed without notices The first
contention of the defendant sohool board, upon an action by
the teacher for reinstatement, wns that she hnd forfeited her
rizht t0 permanent tenurs by eigning a contract which contained
certain provisions reluting tc only the one, ensuing yesrs The
board contended that by this act she became & permanent teacher
with a definite contract for only one year ans that hexr con—
tractual rishte terminsted with the expiration of that year.
In other worde, it was arzued that her definite contract with
the boerd supplanted Ler indefinite coniract under the the tenure
law, Naturally, this contention, if suppozted by the sourt,
would drastically affect the teacherts rishies under the law
and wmight conceivably operste to nullify the original intent
of the law, The higher court in thies ingtance rsfused to
suetain the contention of the schocl board. An excerpt from
its decleion is guoted,
it ol g e inmitign st
corporation) and to the teacher the ri-hits and advanta-
fe,Ch IS, B vt by tantvte, Sy et
feréd inte a new contract for the furither =617

'aaid teaclier,; unless the new contract cles
that such wae their intention.
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Thue, the court upheld the teacher's right to enter into
a supplementary contract with the school board xelative to a
pingle year's employment wi#hout jeopardising her xishis to
permanent tenure, It ism %to be noted In oconnection with the
aititude of the court on %hie point that a distingtion was made
betwnen the rishte of the feacher as beetowed Dy contract with
the board mnd those bestowed by statutory authority, !hara has
been a tendency by the couris Lo Tegard these siatutory righte
as supsrceding the righis under the private contract unless
the contract clearly indicated $he contrary intention of the
parties, | ‘ ik

The defendant school board's second contention in this
case was that the Iadlans Teacher Tenure Law of 1337 had been
repealed insofar as it related to theé schosl city of Indiana-
polis by the Indianspolip Sechosl Oodifioation Act of 1531 which
provided thati,

shall have t'e pover to ;
cipale, supervisore, asais anta, &2
euployees in the educatlonal ﬁqp&:tmnni
the board, subject to the limitations in _
Agzein the Indianns Supreme Court refused %ﬂ au
poeitlon of the Indianspolis School Board. It pois
the Indianspolie Oodification Act contalned no rep
and that, in such cage, if 11 can Te rensonably @b
bYe construed in conjunction with the Teacher Tenus

that Loth might stand, as the repesl of a stat
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is not favorsd, It is only where the earlier and later
aots are i@-iﬁ:ﬁéﬁﬂaiiﬁble;adnfiint that the earlier statute
is repealed, The court reassoned %th=% it was poseible to con-
étrue the Indianapolis Oodification Act as applying omly %o

teachers that are not on permanent tenure and thus any appayent
confllot between The iwo acte is eliminated. Infereniially, we
eee ln ithils declelon the reluctance of the court 10 bestow

upon & soliool city fthe power to nulliZy the intent of the etate
etatute by loosl school bourd regulations.

A oaséainvdlviﬁs an iesues Bimilsr to the lalter point of
controversy in the Indiane cuce cited sbove arose under the
California etatute, In $his case a conflict between the
necessary time of nolbice prior %o dismissal beiwesn iha-stute
statute and & provision of the Oity of Vallejo brouzht into
legel oconiroversy iials queotion: were the rishis of the parxties
to ve governed by ile Oalifornia Tenure Act of by the provisions
of the charier of the Oity of Vallejo? The Oslifornls Bupreme
Oourt followed a line of reasoning gimilar to that éd@é#uQ by
the Indiana Supreme Oourt. It held that the government of
schoola and the amployment and discharge of teacherg are not
municipal affairg and are not governed by the provisions of &
oity cherter and the state law oontrols wherever a conflict

arises between the itwo,

e ——

Vallejo High School District v, White, 1&”‘jthﬁf$*'“

]
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Tue necessity for the eicnature of both parties to the
contract of smglavman$ to be affixed to suczh oanuxggg-; _J
besn ruled upon by the Minnesota Supreme Court, 2
Leen gigned by the school board, The teacher m
misged and brought an sction to recover part of A
The couxt held BEre that before the passage of the 4
it was necessary %o have a written contract of ¢ _
signed by-boﬁh_paztkap.in‘oxderrqu-the tﬁaﬁhﬁr:ﬁﬁ €
services rendered but that the enactment of 4
Tenute Aot of 1337 rendered tils xqqgggpngaf 1
BaIY. tiing thet a contract sigmed by both
desireble the oourd ruled that it was no lon:
order to create n lawful and Vaiid.qmp&ﬁyﬂanﬁi

The classifieation of the teachsr se a
has Deen held to operate automat! -
ncardgformally nakes Bqnhudlasei#iéqﬁﬁm&
cage, The teacher in this case h&ﬁ'hemm

school district Irom 1332 %o 1926, Ixnmeﬁia.‘halr' oo

vonrd to teach the ensuing year, At the ead of tn&ﬂ qahgbl
vear she was informed Dy the board of trustees that ler sexvices

Gxnam v. Independent School District of Dulutl, 237
(Minn,) 351.

4
Lo 8Shells v, Hench et a.l.,



wer nesded, The Vonrd had never classiffed the
teaches ac.a_géznaaent teacler elthoush she hal Lulf?i1led the
requiresents of the Teaoler Tenure Law, She brought an action
to be restored to her tesoching position, contending that she

were ne 1

vas a permanent {teacher,

The court eustained the teacher's contention in this oass,
holding that the Fallure of ihe board to olaseify the Yesplisy
ns & permanent teacher when ghe has fulfilled the reguirenents
of the tenure luw does nol prevent tlis operstion of the law in
making sucl ¢lassification automatioally. Inzewuch sz she Was
eatliled to such classification ehe was 80 considered by the
court, It will be noted that ihis oase prebents an lssue simi-
lar to the one raieed in the Indiana case of Black v, Bosrd of
Sohool Oomnlesioners of Indianapolis in that the boaxd in
thie case had entered into a contract with ile jeacher purport-
ing to limit the eaployment to one year, It is also smim
that the courte of both states fallowed substantially th
rule of law, holdinz ihat the teacher's yaarly contrant di
pupplant the teacher's permanent contract which she had nogu

under tlie tenure law,
The remedy of the permanent iteacher in case of 1llesal
dismissal has been the subject of considerable litigation M



subject to dlemissal only for stated cause way, when ille-
gally éismissed, be restored to his position by mandamus,

Thie ia a writ iesued by a court of equity mandating 4he
school Lourd te allow the teacher to resume lLils dutles.

This rule has been followed in a number of oaaen.s The

courte unanimously have reamsoned tlhat, under such circwn-
stances, the teacheX lime no adegquate remedy at law beocause

it is impossible t0 determine the aeasure of his damages,
inasmuch as the term of his euployment extends for an in-
definite tlme, Were this not true it would e posaible for
the 1llepally dismiseed teacher to imstitute & suit in damages
Tor ihe breach of contract. The indefinite tanure of the per—
manent teacher, however, precludees a delinite ascertainment of
tie measgure of his damares and compels courts of eguity to
step in end preseribe ths remedy., This rule has been followed
oy the higher gourte of the States of Dalifornim, Wisconsin,
Mew York, and Indisna, It im to be noted In thia» nmuﬂm

Uzndemus would not lie to restore the temcher hired on &

yearly contract %o his position if illagally diachaxgg@;f”
it does lie to restore the permanent teacher If ﬂlqgaﬂ,;y

discliarged Lecause of the legnl resson sssexting that .

5

Saxton v, Board of Education of Los Angelsa Uity |
Digtrict et al., 378 Pac., (Cal.) 898,
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the permanent teacher no lonzer holds his poeition by wirfue
of nis contract with the sehool Board but holde Lis position
by stztubtory authority, His remedy, therefors, lies throush
an act in mandamus in & court of equity rather than in a sult
for dameges In a court of law,

The soustitutionality of permanent tuncher tenure laws
hag been nitacked in a numwber of csseg, and, without exoeption,
they Lave been construed by the Rizher couris to be omﬁﬁg-
tional. In 1838, the Wisconsin law wae a‘tuocked in a case
invelying ite constitutionality, Among other thihgs, it was
contended by the soliool bosrd in this case that the Wisconsin
Teaure Law was discriminatory vecauseé 1% applied only to
citiee of the first clase, The hizher couxt refused to sustain
thie oonteation,; holding that there was a good and substantial
besis for the clasgification and %hat any attack upon ite
conatitutionslity for this reason oould not be supported.

The conetitutionality of the Oalifornia lew was firet
assalled im 13837 but for different reasons than the one Just
oited in Wisoonsin, It wes the contenticm of the defenéant
school board in this case that the act of the Oalifornin

- = AN . e
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State ex rel, Nyberg v, Bosrd of School Directons of Uity
of Milwaukee et al., 309 H.W, (Wis,) 683, : A M)

7
Grizeby v. King et sl,, 280 Pac. (Cal,) 788, -



legislature was wnoonstitutional becsuse of disoriminad
clsss legislation, Under the Oulifornia ataﬁuta@.ﬁggtue
way employ as bteachers "only persons holding laegal teac
certiPioates then on file with the county superintendent®
T4 was urged in thie case that this provieion constistuted
class lezislatlon and an extension of privilage 2o«
having sudh oertifionmea on file, On thisupain%q
construed this pruvisian of ‘the Oalifornia act aa
upo‘the bonrd %o employ and not an extension of e ;
to a certain few Yeacters, The court raasannﬁ‘i&iﬁ

oa—— ,..“

proviston did not oonstitute olase leglelation beoause

— ] _* - L4
is an opportuniity for all tHe ﬁcmhnr 40 &

L s lﬂﬂ‘
of the protection of the law, r.nd, 4in no sense, |

A ] -‘.l‘-l.h: 0E ¢

lege deniled to any person,

Again,the higher court refused to support the MWE
such classifiontion rendered the act unconstitutionsl, hala& :

that the ao$ of 1851 whioch based oclassification of the districts
updn the average atiendunce of B850 pupile was within the power
of the Onlifornia legislature to iupose, if it eBc desired to
do.

An nttock wpon the constitutionality of the Indinna 38

g_ . - —- — s-—.— =
Yorrie v. Bozrd of Education of i |

Digtrict et al,, 7 Paoi (m.




wae made fzom a new angle in 1835, In this c’a'a'e?f;hi defendant
echiool board contended that the law viclates both state and
federnl constitutions in that 1t interferes with the risht of
freedom of coutrect wiich carries with it the rizht to fe:

the contract, On this poin%, the Indimna Supreme Oourt uﬂ!

It is true that the above statute (t‘he Tenc
Aot) places restrictions upon the power of the s
poration to cancel = permanent teacher's contm ',4 , But
limlitations upon the plenary power of the a%en - af the
state to end the contract does not within itself wiolat
the constitutional provision as to freedom of coniract .«
We can see no reason why suchk limitations are not valid,
The General Aeseably of this state .., is utnder . an im-
perative duty to provide by law a general and u
aystem of schools, and such system thue egtabl: j*',
gtnte institution and the subdi?mtm thereof nre im
mentallities of government exercising onl ﬁgi, nthorl
given by the state, If the Oeneral xneewér seen
impose restrictions upon its otherwise pal :
cancel & contract entered into Ly and beiw
B weacher, we think the exercise of asuch
prohibited by the atove sestlion of our state
conetitutions.

law on this pomt, saying,

The state is a source of power under our
in public school wattsrs, fto e exeroimed b
tive body and when they . , , see £it to limit
ne state hms , . . we cannot say such limi
themselves render the statute vold ne ageinet

The Indiena law withetood another attack upon 1%s
10 "R
tutionality in the pame year. In this case it waes argusd by

8

% Rateliff v, Dick Jolmson School Township, 185 N,
43' > =

10
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tne defendant solool board that the tenure law was uncomstitu-
%lonal beopuse 1t viclates the provision of the Consiliution
witlch gpuarantses thatl
The Generzl Asseanbly shall not grant to any oitizen
or elage of oitizens privileges or immunities which, upon
the same terms, shall not egually belons fo =211 oitizens,

The higher courd agaln rendexed an opinion favorable to-
the sct and held the defendant's position untenable because
there 18 no clause in the tenure act exoluding any citizen the
24zt to qualify as a tesmure teacher and it cannot; therefore,
ve construed as disoriminatory olaes leglslatlon,

Exanination of the above cited omsee discloses the faot
that the oconAtitutionnlity of the permanent tenure luw Lag been
consistently uplheld, as evidenced by the decisions involving
this lssue in the state Bupreme Couxte of Incdisua, Wisoonsin,
and Oalifoxnie, Nozhaze Las it been found otherwice, Ingemuoh
&8 these constitutionsl viciories for permanent tenure acte have
ocourred in different etutes and have come as the @“Jﬂ-ﬁ*:‘?

attacks from various angles, 1% is-IéﬁlQﬂdbigjihkﬁul‘

the constitutionality of thiese laws, 89 fu as 'c'hﬂn ,__ | rer
principles are concsrned, will continue to ve upheld by thase
courts and probably by the supreme couris of otler ptates

posseseing siuilar laws,

Sumnary

In this chepter sn examinatlon was made of certain court



decipions $hat have been rendered concerning various phases
of the pemmanent tenure lawe which canuct be logioally ¢ {ff*j"
fieé in any of the oiler chaplers of the stuly. lhdhh- al
diecloeses a decigion by the Indlana Suprame Oowxt that
the »izh% of the permanent teachexr o enter into & co
for one year without Jeopardizinz her pemmaﬁéﬁﬂifﬁfzj
decipion hns Deen supported by one in Osliforniam oy

a einilar lesue, It wee slsc Leld In tlie same Indfans
tlist local sohocl board rulinge withoud repealins ¢
repeal a state statute by implication. Wisrever possik
local ruling should be construed so that:bﬁiaawﬂﬂnufjj' 2
In a siuilar case, the Oaliformia Bupreme Oourt helé

state law should control wherever a gonfl!

i% and a provision of s c¢ily charter.
Where the teasher ic quer- €.

Galifornia case that the teuﬁzbaliiii.‘ff“
the tenclier a8 a permanent taatht'ihuﬁﬁgg
formally does 8o or nol,

It s well establliched that the permanent teaalest
remedy in case of 1llegel disuiseal is a restoration to the
teaoling position by mandamus, Thie is so‘haeanaafiﬁﬁ--nf{f”“‘““

character of the permanent contract rendera definite

ment of the measurs of domages impossille,
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SUMARY; CONOLUSIONS AND REOGIMENDATIONS
Bunmnpry

In order that the reader's mewmory may be freshened with
regpect to the wore significant facts dimclosed in ihis study
a gwwary of the most luportant are recalled as Tollowsd

1. Twelve statee aud the District of Co have
cf various %ypes providing for permanent tenure

2. Three states and the District of Joluambis - tenu
laws of state-wide application and two states provide permanen

mployees,

ihe temure Tunm meEy period of g

for dismissal, reasonable notige of saring om the

heering before the employing board with »i-ht o Euim

nesses and have legal counsel, and the risht of apt

the decislon of the local board,
4, Bpecific causes for the dlsmicsal of the tesoche;

permanent tenure are set out in the lawe of gl} the |

-

within the scope of thie etudy with the excepiton of Uole:

(134)



Tenure in 1944,

5. The most com=on cnuses for the removel of
ares incompetence, insuvordination, immoral anﬂ.unﬁﬁbﬁﬁiﬂiﬁﬁﬂﬂ
conduct, neglect of duby, and the promotion of ﬁhﬂiﬂiﬁﬁﬂiiﬁﬁi
of the eervics.

8. Tenure lawe in all the states prescribe the exbent
of their application so far ae administretive jurtsdiotion is
concerned, 1

7. The teacher on permanent tenure always has an gnpeal

-

= = (= AN L
o u oourd of law upon'm question 6f law but his right o an

appesl 0 z court of law upon a gquestion of fand ia limited.
8. The constitutionality of permanent tenure lawg has

been uphall! in all cmses mmlri.w Jbﬁ@ ﬁamfﬁ 4%

ané not an officer,

1l. A1 giates possessing tenure laws prescribe the
procedure for removal snd removal by any other method than
that presorived is illegel,




Oenclusions -

The dpte examined in the foregoins pages Tustify the
following conolusionss

1, The problem of tenure is one of dncTreasing congern
to the teaching profession,

2. Recent tenure legislation Indicates o departure from
the guaranbee of 1ife tenu® following a period of probation
to that type of ténure based uptn a ‘continuing contrach during
efficient sexvice. -—

3. The welfare of ths teacher In the olassToon Nas been
the paramount consideration of the‘prﬁpaiéﬁﬁi'thgﬁgrﬁgﬁﬁzgr
movement.

4, The intent of %the advocates of permanent WG #am
to have been the setiing up of machinery wh .
can be discharged only on profesaional m

B. Where the statute enumerates the omucea for which

gtates with respect to thelr application to types of
exmployees,
7« The periasd of probation is locked upom ‘my,- :



-

eligible for pezmanent tenure.: |
8. "Removal for cause* 1p interpreted by @h oourts to

I
mesn removal for causs sufficlent i lawM,

8. The hiearing before the board need not r duoted
with the formnlity of court procedure in. ai&?ﬁ t to be
legal. :

10, The teacher on permament tenure may be dismisged
without a hearins before the bosrd if she is gullty of a
breach of the teaching vontract, E

1Y, The teacher on permanent ﬂimﬂe. is required fo obey
ell reasonable rules and regul 2 e

13, The rism of those ohar:

demznde lae been supporied by ithe cowrte.
13. Marriage of the m ma.m
not conetitute u lezal o = her &
acquired permanent t'aimﬂr ;"-,
14, landamue lies to ru%ni'g
poeition after she has Leen ﬁl‘gﬂz_: dls
15. Permanent <enure rizhte will noi acorue 0
irregularly appolated teacher,
18, Wierever possible, looal regulation
conjunoctlion with atente statutes in auch:n way _,_A{'-i"-i>‘
stand, I
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Recommesdations

In view of the sonzluelone given sbove the following
Tecommendn$ions with respect ta the ubject matter of this
disgeriation are sugigestsd:

1. That gome form of legiclation insurins fenure protec—
tion Yo iNe teacher be extended to those siates where such
legislation does nol now exigt,:

2. T:at zo teaure luw allow the clsmissal of & teacher
cpon other than pxafaaaioasi*gnnunda

3. Thst mors uniform! '.memn smong the laws of
the states with respeot to their ayﬂ:imim $0 mgi"gﬂ&

ey el

educatlonsl emplovees,
-
4, That the :-eziad of probatisn shouled be at 1¢a.i%‘h_ three

pericd skould be granted.ﬂnlﬁ'nsﬁgt ;?ﬁ mindon of
al authority familiar with the work of | the ten
8, That the elizibility of the woman ;_'_ ‘

permsnent tenure should rest upon har profasaions
rathar than upon her meritel status,

7. That all queeticue of educutionnl chavacter OOHOANNES
tesoher tenure laws should be decided by eduostional il
ties and &l gquestions of legal charaoter rsaaem‘q%;

authorities,
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