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ABSTRACT 

This dissertation in Public Law, for a doctoral degree in Administrative Sciences, is 
a study on the role of human rights in migration law in the specific context of family 
reunification. The role of human rights and the scope of human rights protection 
are assessed in light of the European Convention on Human Rights and the 
standards created in the European Court of Human Rights. The focus is on Article 
8 of the Convention that protects the right to respect for family life. The focus is 
also on the principle of proportionality and the fair balance test used by the Court 
of Human Rights to assess states’ compliance with their human rights obligations. 
The fair balance test takes into account and weighs various individual and national 
interests.  

In this dissertation, state compliance is investigated in the case of Finland. As in 
some other European countries, the conditions for family reunification have been 
tightened in the last couple of decades also in Finland. Therefore, it is relevant to ask 
what the human rights obligations are, and how Finland ensures the protection of 
human rights and the right to respect for family life in the context of migration. Since 
Finland is a member of the European Union and bound by the common migration 
and asylum policy, it is also necessary to ask what supranational obligations emerge, 
and what the role of human rights is in migration law of the European Union. 

These questions are approached with a legal method by analysing the structure 
and logic of interpretation in court cases and by using theories on interpretation 
methods addressed in the legal literature. As often is the case in human rights 
research, the aim of this dissertation is to enhance human rights protection. Since 
one of the findings of this study is that the legal human rights protection is minimal, 
extra-legal approaches are also adopted. This research draws inspiration from 
sociological studies and applies political theories to point out flaws in the legal 
thinking. Through this broader Law and Society approach, I challenge conventional 
legal thinking on what the fair treatment of foreigners is and what is in the national 
interest. 

I agree with many that, in the context of migration control and family 
reunification, human rights protection should be promoted with a pragmatic 
approach. However, too much leeway for the national interest at the expense of 



vii 

reasonableness and proportionality impairs the effectiveness and credibility of 
human rights protection. I argue that such a development can be impeded by paying 
more attention to the proportionality assessment and protection of the essence of 
the human right. The findings of this dissertation point towards the erosion of 
international protection and solidarity when national interests are in play. Previously 
established human rights standard that requires facilitation of family reunification 
for those who cannot enjoy family life elsewhere is challenged. I call for principled 
pragmatism, where certain principles are recognised to be the essence of human 
rights and understood as non-derogable rules. 

 

Key words: human rights, migration law, family reunification, proportionality 
principle, fair balance test, minimalism, pragmatism 
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TIIVISTELMÄ 

Tämä hallintotieteiden tohtorin tutkintoa varten laadittu julkisoikeudellinen 
väitöskirja on tutkimus ihmisoikeuksien roolista ulkomaalaisoikeudessa erityisesti 
perheenyhdistämisen kontekstissa. Ihmisoikeuksien roolia ja ihmisoikeuksien 
suojelun laajuutta arvioidaan Euroopan ihmisoikeussopimuksen ja Euroopan 
ihmisoikeustuomioistuimen luomien standardien valossa. Pääpaino on Euroopan 
ihmisoikeussopimuksen 8 artiklassa, joka suojaa oikeutta perhe-elämän 
kunnioitukseen. Tutkimuksessa myös keskitytään suhteellisuusperiaatteeseen ja 
ihmisoikeustuomioistuimen käyttämään oikeudenmukaisen tasapainon testiin (fair 
balance test), jolla arvioidaan noudattavatko valtiot ihmisoikeusvelvoitteitaan. 
Kyseisessä testissä otetaan huomioon ja punnitaan erilaisia yksilöllisiä ja kansallisia 
intressejä. 

Tässä väitöskirjassa selvitetään valtion kansainvälisoikeudellisten velvoitteiden 
noudattamista Suomen tapauksessa. Kuten joissain muissakin Euroopan maissa, 
perheenyhdistämisen ehtoja on parin viime vuosikymmenen aikana tiukennettu 
myös Suomessa. Sen vuoksi on aiheellista kysyä, mitkä ovat ihmisoikeusvelvoitteet 
ja miten Suomi turvaa ihmisoikeuksien ja erityisesti perhe-elämän suojan 
kunnioittamisen muuttoliikkeiden kontekstissa. Koska Suomi on Euroopan unionin 
jäsen ja yhteisen maahanmuutto- ja turvapaikkapolitiikan sitoma, on myös kysyttävä, 
mitä ylikansallisia velvoitteita syntyy ja mikä on ihmisoikeuksien rooli unionin 
maahanmuuttolainsäädännössä. 

Näitä kysymyksiä lähestytään oikeudellisella menetelmällä analysoiden 
oikeustapausten tulkinnan rakennetta ja logiikkaa sekä käyttämällä oikeustieteen 
tulkintamenetelmiä koskevia teorioita. Kuten ihmisoikeustutkimuksessa usein on 
tapana, tämän väitöskirjan tavoitteena on edistää ihmisoikeuksien suojelua. Koska 
yksi tämän tutkimuksen havainnoista on, että oikeudellinen ihmisoikeuksien suojelu 
on minimaalista, omaksutaan tutkimuksessa myös oikeustieteen ulkopuolisia 
lähestymistapoja. Tässä työssä ammennetaan inspiraatiota sosiologisesta 
tutkimuksesta ja sovelletaan poliittisia teorioita oikeudellisen ajattelun puutteiden 
osoittamiseksi. Tällä laajemmalla yhteiskunnallisen oikeustutkimuksen 
lähestymistavalla haastan perinteistä oikeudellista ajattelua siitä, mitä on 
ulkomaalaisten oikeudenmukainen kohtelu ja mikä on kansallisen edun mukaista. 
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Olen samaa mieltä monien kanssa siitä, että muuttoliikkeen hallinnan ja 
perheenyhdistämisen yhteydessä ihmisoikeuksien suojelua olisi edistettävä 
pragmaattisesti. Liiallinen kansallinen liikkumavara ja kansallisen edun painotus 
kohtuullisuuden ja suhteellisuuden kustannuksella voi kuitenkin heikentää 
ihmisoikeuksien suojelun tehokkuutta ja uskottavuutta. Väitän, että tällaista kehitystä 
voidaan estää kiinnittämällä enemmän huomiota suhteellisuusarviointiin ja 
ihmisoikeuden ydinalueen suojeluun. Tämän väitöskirjan havainnot viittaavat 
kansainvälisen suojelun ja solidaarisuuden rapautumiseen silloin, kun on kyse 
kansallisista eduista. Aiemmin vahvistettu ihmisoikeusstandardi, joka edellyttää 
perheenyhdistämisen helpottamista niille, jotka eivät voi nauttia perhe-elämästä 
muualla, on asetettu kyseenalaiseksi. Kehotan periaatteelliseen pragmatismiin, jossa 
tietyt periaatteet ymmärretään säännöiksi, jotka tunnustetaan kuuluvan 
ihmisoikeuksien ydinalueelle ja joista ei voi poiketa. 

 

Avainsanat: ihmisoikeudet, ulkomaalaislaki, perheenyhdistäminen, 
suhteellisuusperiaate, oikeudenmukaisen tasapainon testi, minimalismi, pragmatismi 
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1 INTRODUCTION 

1.1 Setting the Scene: Research Field and Theme 

This paper is a thesis synthesis presented in part fulfillment of the requirements for 
the degree of Doctor in Administrative Sciences at the School of Management, 
Tampere University. The topic of the research is the role of human rights in 
migration law and governance, concentrating on the issuing of residence permits 
based on family ties, in other words, family reunification. This is mainly a legal study 
in the field of Finnish Public Law and specifically on Asylum and Migration Law, 
which is a special field of Administrative Law. In addition, this research falls within 
the field of Human Rights Law, which is a sub-field of Constitutional Law. Although 
the point of departure is the Finnish legal and political system, in many areas of 
Public Law, including Asylum and Migration Law, supranational law is of great 
importance. Therefore, this research also acknowledges the relevant European 
Human Rights Law and European Union Law.  

Asylum and Migration Law as an academic field is fairly new in Finland, although 
the field of law has existed in administrative and court practice for decades. At the 
same time the field has been judicialised, meaning that the law regulates the 
administrative decision-making and the courts are able to assess the legality of the 
decisions.1 Indeed, for some decades asylum and migration issues have accounted 
for some of the greatest numbers of cases brought before the administrative courts 
and the Supreme Administrative Court.2 Despite judicialisation, in the sphere of 
politics, the discussion often fails to recognise legal, and especially human rights 
preconditions for policy-making, let alone to promote human rights protection. The 
Finnish government and the Ministry of the Interior are currently planning an overall 
review of the migration legislation. The initial publication on the legislative project 

 
1 Aer 2016, p. 28. 
2 Statistics for administrative courts and the Supreme Administrative Court of Finland: 
https://app.powerbi.com/view?r=eyJrIjoiOGE1NDQxNDgtYjI2Yy00Yzk1LWFmMTUtNjNkNz
A4ZDMxYTczIiwidCI6IjdjMTRkZmE0LWMwZmMtNDcyNS05ZjA0LTc2YTQ0M2RlYjA5NSIsI
mMiOjh9 (visited on 15.7.2023). 
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suggests that human rights aspects should be better considered both in legislative 
work and in administrative practice. The publication suggests that the relation 
between the “overall consideration” and proportionality assessment and human 
rights obligations should be clarified.3 My doctoral thesis provides useful material 
from which to seek answers to these questions in general and in the context of family 
reunification in particular. 

Family reunification is a topic that has attracted a lot of research in various 
disciplines, including management, administrative, legal and policy studies, which I 
consider methodologically closest to my research. In Sweden, Ahlén recently 
conducted an empirical policy study on the management of family reunification. He 
draws attention to the selectivity and growing conditionality of family reunification 
policies and distinguishes contrasting perspectives on “what states want”.4 Ahlén 
finds in his comparative studies that differences between countries in the 
restrictiveness of their migration policies depend on the institutional design of 
welfare states. However, he does not include an analysis of legal design, which is an 
important factor in western welfare countries built on the rule of law. Other research 
in Sweden on family reunification restrictions has reported serious shortcomings in 
quality of legislative work, legal balancing and the rule of law.5 In his conclusions, 
however, Ahlén does point out the lack of “normative problematization” in political 
debates and recognises the need for balancing in policy-making.6 His research 
demonstrates a need to combine a legal approach with management studies, but also 
with practical political decision-making. After all, there is ample research on 
balancing in family reunification decision-making; it is often the focus in legal 
research, and the specific focus in this thesis. 

The restrictions on family reunification have inspired research showing how 
migrants’ well-being and integration in host countries are affected by the challenges 
of family reunification and the difficulties of the migrants’ family members abroad,7 
and how the difficulties can even amount to security threats.8 The restrictions on 
family reunification, such as the income requirement, have given rise to criticism of 

 
3 Ministry of the Interior 2023. 
4 Ahlén 2022, p. 24. 
5 Stern 2019. 
6 Ahlén 2022, p. 36. 
7 See e.g. Kofman 2004; Van Walsum 2008; Strik et al. 2013; Eggebø 2013. Wray et al. 2015; Bonjour 
and Kraler 2015; Jesse 2017; Tiilikainen et al. 2016. 
8 Tapaninen 2016, pp. 154–156; Hiitola 2019; Vanhanen 2019, p. 198; Leinonen and Pellander 2020; 
Tiilikainen et al. 2023. 
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unequal opportunities between migrant categories to enjoy family unity.9 Research 
on the effects to employment and predictions about fulfilling the income 
requirement have not been encouraging from the viewpoint of the migrant sponsor, 
especially of sponsors receiving international protection.10 Researchers have also 
noted unequal opportunities to organise caregiving within transnational families.11 
Researchers have pointed out arbitrary decision-making and wide discretion in 
questions such as determining the existence of real family life,12 as well as 
controversies over medical methods for proving age or family ties.13 Most notably, 
the controversial treatment of children has triggered research and even legal analysis 
pointing out family reunification decisions undermining the best interests of the 
child.14 Legal research has identified human rights problems or at least minimalist 
human rights protection in regard to family reunification.15 

For a legal scholar, a natural approach is then to investigate if the practice is in 
accordance with the law, and especially with legal human rights obligations. My focus 
is on the right to respect for family life laid down in Article 8 of the European 
Convention on Human Rights16 (ECHR, the Convention, SopS 18–19/1990) and its 
interpretation. However, that is no easy task since the legal principles created in the 
European Court of Human Rights (ECtHR) are abstract, casuistic and sometimes 
even controversial. For example, Viljanen has labelled the case law on “the right of 
aliens to have family life” casuistic, unpredictable, unprincipled and unamenable to 
application of the necessity test.17 The basic setting of relevant human rights 
obligations and balancing in family reunification is clearly explained in textbooks 
both in Finland and abroad.18 However, to better understand the logic of balancing, 
articles providing more detailed and critical analysis have been important literature 
for my legal analysis. Many researchers, especially outside Finland, have explained 

 
9 Hervey 1995; Peers 2004; Könönen 2014, p. 180; Vaittinen and Näre 2014; Hiitola 2019; 
Pirjatanniemi et al. 2021. 
10 Larsen and Lauritzen 2014; Miettinen et al. 2016. 
11 Askola 2016; Pellander 2016. 
12 Pellander 2016; Halme-Tuomisaari et al. 2019. 
13 Tapaninen and Helen 2013; Tapaninen 2018. 
14 Heiskanen and Knuutila 2014; Sormunen 2017; Saarikoski 2019; Tapaninen et al. 2019; Kuusisto-
Arponen 2016; Klaassen et al. 2020; Non-discrimination Ombudsman 2020. 
15 Pirjatanniemi 2014; Halme-Tuomisaari 2016; Pirjatanniemi et al. 2021. 
16 Officially the Convention for the Protection of Human Rights and Fundamental Freedoms. The 
Convention entered into force in 1953, but Finland acceded to it in 1990. 
17 Viljanen 2003, pp. 316–323. 
18 See e.g. Kuosma 2004; Peers 2012; Boeles et al. 2014; Aer 2016; Kallio et al. 2018; Groenendijk and 
Strik 2022. 
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the case law and clarified the guiding principles.19 However, there is still room for 
new observations. In this thesis, I will analyse the proportionality assessment and 
balancing test in the migration context in the light of more general theories on 
proportionality.20 In addition, I will point out the newest developments in the 
ECtHR case law and analyse their implications in a wider legal and political context. 

In the course of my research, I have noticed that dogmatic human rights law 
research is not sufficient to correct the wrongs and alleviate the feeling of unfairness 
stemming from underlying structural inequalities. Some human rights researchers 
also argue that human rights adjudication, and especially proportionality assessment, 
are often poor remedies.21 Therefore, in addition to investigating the structure and 
principles of human rights reasoning, I have engaged in critical human rights studies 
questioning the existing structures. This research has been guided by an objective to 
enhance human rights and well-being in real life, and therefore I have adopted a 
pragmatic approach with multi- and interdisciplinary methods. For example, the 
security studies literature and the everyday security approach have greatly influenced 
my work in two multidisciplinary book projects.22 In addition, I have engaged in 
theoretical discussion on the connection between belonging and family reunification, 
developing further the work of many other political and legal scholars.23  

 

1.2 Legal Sources and Principles for Human Rights Protection 

Three main elements in the international human rights framework apply to family 
reunification: protection of family life, equality and rights of the child. The principle 
of proportionality can be considered to be one of these elements, as Klaassen 
suggests.24 These human rights are stipulated in various international law 
instruments, and also supervised and interpreted by various institutions. In the case 
of Finland, the most effective international human rights obligations are created by 
the European Convention on Human Rights and the supervising European Court 

 
19 See e.g. Storey 1990; Lambert 1999; Thym 2008; Spijkerboer 2009; Klaassen 2015; Dembour 2015; 
Hilbrink 2017; Wray 2023. 
20 See e.g.Tridimas 1996; Alexy 2002; Barak 2012; Lenaerts 2019. 
21 Roach 2021.  
22 See Tiilikainen et al. 2023 and Assmuth et al. 2021. 
23 Wray 2011; Block 2012; Rytter 2013; Staver 2014; Pellander 2016; Mustasaari 2017. 
24 Inspired by Klaassen (2015, p. 364–378), who lists “elements of the right to family unification” but 
replaces protection of family life with the principle of proportionality. 
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of Human Rights. The ECtHR has the power to apply and interpret the Convention 
(Art. 32 ECHR), and the judgements are binding upon the parties concerned (Art. 
46 ECHR). During the years, the ECtHR has clarified and developed the content of 
the rights, and also of the interpretation principles. This European human rights 
system has also encountered criticism. For more than ten years observers have been 
talking about a legitimacy crisis manifesting as a tug of war between judicial activism 
and restraint.25 In this dissertation, I will address the dilemma from a contextual 
viewpoint by analysing ECtHR cases concerning the family reunification of 
foreigners. After all, immigration control has been one of the most controversial 
contexts in the legitimacy discussion.26 

The most relevant provision in the ECHR is Article 8, which protects the right 
to respect for private and family life. The first paragraph establishes the right and the 
second paragraph provides the conditions for limitation of the right. 

“Article 8 ECHR 
1 Everyone has the right to respect for his private and family life, his home and 
his correspondence. 
2 There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or the economic well-
being of the country, for the prevention of disorder or crime, for the protection 
of health or morals, or for the protection of the rights and freedoms of others.” 
In this dissertation, I will concentrate on the interpretation of Article 8. 

Therefore, other elements of human rights protection receive less attention. Article 
14 ECHR protects equality by prohibiting discrimination, which in family 
reunification cases is often applied together with Article 8.27 However, the details of 
interpretation are different, and their legal analysis is not addressed in this thesis. The 
element of the rights of the child is integrated in the interpretation of Article 8 ECHR 
and therefore relevant for this thesis. The ECtHR applies the principle of the best 
interest of the child stemming from Article 3(1) of the United Nations Convention 
on the Rights of the Child (SopS 59–60/1991).28 However, wider investigation of 
this element is not included in this thesis. 

Curiously, the Finnish Constitution (731/1999), which includes a list of basic 
rights, does not explicitly protect family life. However, it is well-established in 

 
25 See e.g. Dahlberg 2015; Heri 2024.  
26 See e.g. Bossuyt 2012. 
27 See e.g. Klaassen 2015, pp. 87–95. 
28 See e.g. Klaassen 2015, pp. 77–81; Sormunen 2021. See also Klaassen et al. 2020. 
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preliminary works as well as in the legal literature that the right to private life (Section 
10) also protects family life, and it must be protected at least to the same extent as 
the ECHR system requires.29 European Union law and the Charter of Fundamental 
Rights (2000/C 364/01, the Charter) Article 7 on respect for private and family life 
and Article 24 on the rights of the child may also contribute to the interpretation of 
the Finnish Constitution in family reunification context when applying EU law. 
According to the Finnish Constitution, constitutional, human rights and EU law 
obligations are binding on every level of governance (Section 22), and therefore 
different actors are supposed to assess human rights compliance and apply human 
rights reasoning. In addition, compliance with human rights obligations is considered 
a constitutional principle.30 

To legally protect basic and human rights at national level, it is thus necessary to 
determine if there are human rights obligations stemming from Article 8 ECHR. Is 
family reunification a human right? Klaassen in his dissertation aimed at finding out 
if the right to family reunification exists in the ECHR system. He mentions first that 
there is no explicit right in the text of Article 8, but it has been interpreted to limit 
state competences in certain cases and to include an obligation to accept the entry 
of family members.31 Others have answered the question quite similarly, namely that 
Article 8 does not confer a subjective right to family reunification, but that the 
balancing exercise can lead to a positive obligation to grant admission to a family 
member.32 Thym writes that Article 8 confers no direct right to family reunification, 
but an “indirect one, following from the positive obligations ‘inherent in effective 
respect for family life’”.33 However, according to Friedery, family reunification is 
more like a principle under the wide umbrella of the right to respect for private and 
family life.34 The possible right to family reunification is often interpreted to be 
limited to settled migrants and refugees,35 but Staver has also argued that there is an 
emerging, but fragile, right to family reunification for other forced migrants.36 

Finnish legal scholars often describe human rights obligation in immigration 
control in a rather ambiguous manner: first stating that states have the unlimited 

 
29 Hallberg et al. 2011, Chapter 6; Nieminen 2013. 
30 Husa and Jyränki 2021. 
31 Klaassen 2015, p. 40. 
32 Groenendijk and Strik 2022, p. 307. 
33 Hailbronner and Arévalo 2016, p. 311. Referring to the ECtHR case Ahmut v. the Netherlands. 
34 Friedery 2018, p. 37. See also Schotel 2012, pp. 12 and 184. 
35 Thym 2014; Council of Europe 2017. 
36 Staver 2008. 
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sovereign right to control the entry of foreigners, but then admitting that, for 
example, Articles 3 and 8 of the ECHR do indeed establish some human rights 
obligations.37 When asked if family reunification is a human right, some stress that 
there is no human right to family reunification,38 and some are hesitant.39 Legal 
scholars seem to be concerned about the nature of the right to family reunification 
or right to respect for family life. Aer describes the right to respect for family life as 
a legal principle that can in some cases lead to obligations such as allowing family 
reunification. He emphasises, however, that the right to respect for family life does 
not include absolute rights, but always operates as a principle that must be balanced 
against other interests.40 In this dissertation, I will investigate this dichotomy of rights 
and principles by carefully assessing to what extent the ECtHR has established 
obligations and if some aspects can be considered absolute. 

According to widely accepted principles theory, a right or a norm can be either a 
rule or a principle. A rule is applied in an all-or-nothing fashion and a principle in 
more-or-less fashion. A rule is tested against facts (subsumption) and a principle is 
balanced with other interests.41 It is safe to say that human rights are more often 
principles than rules. Christoffersen demonstrates how the ECtHR is inclined to 
treat rights as principles and the balancing is omni-present.42 However, some human 
rights are absolute rules,43 and the essence theory argues that every right has a core 
that is a rule that cannot be balanced.44 What all the commentators seem to agree 
on, however, is that the existence of the right thus depends on the result of the fair 
balance test, which is known to be unclear and inconsistent. Klaassen deems this 
problematic because the ECtHR has a subsidiary role in supervising human rights 
compliance, and this would require clear guidance. This makes it “difficult to 
guarantee the effective protection of Article 8 at the domestic level”.45 

This study is thus concerned with making the fair balance test in the family 
reunification context clearer and more coherent. General legal principles for 
interpretation, such as the proportionality principle, can be helpful in this task. Legal 

 
37 Aer 2016, pp. 4–6; Kallio 2018, pp. 122–123; Pellonpää et al. 2018, pp. 821–822.   
38 Aer 2016, p. 5; Palander 2018, p. 399. 
39 Halme-Tuomisaari 2016. 
40 Aer 2016, pp. 125–126. 
41 Dworkin 1967; 2002(1977). See also Raz 1972; Alexy 2002. 
42 Christoffersen 2009, p. 206. 
43 At least the non-derogable rules mentioned in the Article 15 ECHR. 
44 Alexy 2002. 
45 Klaassen 2015, p. 97. 
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principles can be considered as sources of law, although less compelling. The basic 
law on balancing is perhaps best described by Alexy, who has proposed an ideal 
proportionality (optimisation) test largely based on the German tradition but widely 
adopted in European legal systems, both national and supranational. The assessment 
of proportionality has three elements: 1) suitability, 2) necessity and 3) 
proportionality in a narrow sense (balancing).46 The final balancing is supposed to 
follow the rule: “The greater the degree of non-satisfaction of, or detriment to, one 
principle, the greater the importance of satisfying the other”.47 Quite similarly to 
Alexy, Barak has identified four elements for proportionality assessment: 1) proper 
purpose, 2) rational connection, 3) necessity and 4) the proportionality in a narrow 
sense (balancing). He has observed that in some contexts the balancing can be of a 
special kind, sui generis,48 and controversial when the interests balanced are vertical,49 
as in the public law model. Courts have a challenge to balance incommensurable 
interests in a way that would not seem arbitrary and ad hoc,50 and every court system 
creates (or not) their own principles for balancing that accommodate the diversity of 
contexts. However, when creating those principles, guidance should be derived from 
the more abstract basic rules of balancing.51 

A more specific aspect of the proportionality theory is the question of the core 
or essence of a right. Alexy writes about a “centre of resistance” or “fire wall”.52 He 
explains that according to the absolute theory, every right has an immutable core, 
whereas in the relative theory the essential core is what is left over after the balancing 
test has been carried out.53 Leijten has developed a core rights perspective for the 
ECtHR. She focuses on economic and social rights,54 but her theoretical structures 
can also be applied in general. Leijten distinguishes four ways of adjudicating human 
rights that have different approaches to the interpretation of the scope of a right, to 

 
46 Alexy 2002. 
47 Alexy 2002, p. 102; 2003a, p. 136. 
48 Barak 2012, p. 213. 
49 Barak 2008, p. 172. Barak explains that vertical balancing is conducted between competing private 
and public interests. “Vertical balancing does not determine the boundaries of the right that is being 
infringed; rather, it determines the degree of protection that the legal system affords a given right.” 
Referring to Schauer 1982. 
50 Barak 2008. See also Greer 2010; Endicott 2014. 
51 Barak 2012, pp. 542–545.  
52 Alexy 2003a, p. 140. 
53 Alexy 2002, p. 193. 
54 The right to family reunification can be considered partly a social right. After all, it is also stipulated 
in the European Social Charter, which is left outside this work.  
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the idea of a core and to the review of restrictions. For her, the nature of the content 
of the core and the review needed for finding it (content-review) can be 1) absolute-
absolute, 2) absolute-relative, 3) relative-absolute or 4) relative-relative.55 According 
to Leijten, the more absolute approach increases clarity and predictability but may 
be considered a problem from the point of view of separation of powers if the court 
is considered to be creating new law. In contrast, more relativity means less 
predictability and more contextualism, when the decisions are made on a case-by-
case basis. However, more relativity also means stricter proportionality and 
reasonableness tests.56 

The proportionality principle and balancing have been widely adopted in the 
ECtHR adjudication.57 Viljanen describes a three-tier limitation test based on the 
limitation clauses in the Convention.58 The limitation has to 1) be prescribed by law, 
2) have a legitimate aim and 3) be necessary in a democratic society, where the third 
phase is the actual balancing. Often a fourth step, or actually a first step, is added 
since first the ECtHR usually determines the scope and nature of the right and 
whether an infringement has occurred.59 Many scholars agree that the ECtHR does 
not follow the ideal proportionality and balancing test.60 There is a multitude of 
different versions of balancing in different contexts and it may be pointless to try to 
arrive at a general balancing test for the ECtHR, yet developing general principles is 
still desirable.61 However, this research aims to determine the specific balancing test 
in the context of family reunification and to analyse it in the light of general theories 
and the basic balancing test.  

Migration control is a context with few international law or human rights 
obligations,62 and is thus considered the last bastion of sovereignty, as Dembour 
describes it.63 In addition to the above-mentioned human rights protection, some 
more explicit soft law instruments exist, but states do not take them seriously.64 

 
55 Leijten 2018, Chapter 7.1.1. 
56 Leijten 2018, p. 206–207. Referring to Liebenberg 2010. 
57 Acknowledged by various scholars, see e.g. Viljanen 2003; Christoffersen 2009; Barak 2012; Leijten 
2018. Stoyanova 2023 prefers to use the term reasonableness review. 
58 Such as paragraph 2 of Article 8. Viljanen 2003. 
59 Alexy 2002, p. 196; Viljanen 2003, pp. 174–175; Letsas 2006, pp. 710–711. Barak 2012, p. 19; Leijten 
2018, pp. 89–90.  
60 Greer 2004; Christoffersen 2009. 
61 Viljanen 2003, pp. 332–342. 
62 See e.g. Opeskin et al. 2012; Chetail 2019. 
63 Dembour 2015. 
64 See e.g. Friedery 2018. 
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States cling to their sovereignty; they do not engage easily in new supranational legal 
obligations in this field. Against this background, the competencies achieved by the 
European Union (EU) on asylum and migration policy are remarkable. The EU has 
competence in migration management based on Article 79 of the Treaty on the 
Functioning of the EU (2012/C 326/01, TFEU) and it has also used it in regard to 
family unification by legislating the Family Reunification Directive (2003/86/EC, 
FRD).65 In addition, the Court of Justice of the EU (CJEU) has confirmed in the 
case Parliament v. Council that the Directive has to be applied and interpreted in the 
light of the Charter as well as the minimum standards of the ECHR.66 EU law and 
the Charter can in theory provide better protection than the ECHR, but the 
Strasbourg and Luxembourg courts67 often tend to harmonise their reasoning 
through judicial dialogue.68 In addition, the two European courts seem to operate 
on a presumption of equivalent protection of human rights.69  

Despite all this, it is widely accepted that the Family Reunification Directive does 
establish a subjective right to family reunification, and that the restrictions and 
balancing it allows must be guided by the notion that the objective of the directive 
is to promote family reunification, as well as by effectivity and proportionality 
principles.70 In addition, the FRD applies to family formation (marriage migration) 
and the conditions of residence permit cannot be more stringent than minimum 
conditions for family reunification.71 However, the FRD has a restricted personal 
scope of application. If the EU has not legislated on some issue, such as the family 
reunification of subsidiarily protected people, students or immobile citizens, EU law 
and the Charter most likely do not apply.72 EU law has thus the potential to generate 
a better right to family reunification for those who are covered by it. The FRD has 
quite similar minimum standards to the ECtHR, but since the rules are written in 
detail, they are easier to apply and supervise. For this reason, interpretation in the 

 
65 There are also other EU directives that regulate on family reunification of some privileged groups. 
66 CJEU, Parliament v. Council, [GC], C-540/03, 27 June 2006. See also Rosas and Armati 2018, p. 
191; Groenendijk and Strik 2022, p. 308. 
67 The ECtHR is situated in Strasbourg and the CJEU in Luxembourg. 
68 Morano-Foadi 2015.  
69 Kargopoulos 2014, p. 104. 
70 Groenendijk and Strik 2022, pp. 308–309. Klaassen 2015, p. 149. 
71 CJEU case Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, paras 53–64. 
However, the Member State can limit the most favourable treatment of refugees to family reunification 
(FRD Article 9(2)). 
72 Groenendijk and Strik have presented some arguments in favour of wider personal scope for the 
Family Reunification Directive based on the coherence of EU law in the area of Asylum law (2022, 
pp. 311–312). 
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CJEU is often textual. For example, the CJEU has confirmed a strong right to family 
reunification for unaccompanied child refugees, and also clarified the rules on 
assessing the minority of a refugee, but mainly without human rights balancing.73 
Therefore, if concentrating exclusively on human rights standards, EU law is not 
directly relevant, but there may be indirect influence through judicial dialogue or 
legislative choices if the EU law develops better protection. 

One aim of this research is to determine how the human rights principles and the 
requirement for balancing are received in the national context of Finland. This is 
related to accepted sources of law in the Finnish national legal system. Overall 
assessment of relevant factors, be they legal or “real”, is nothing new in 
administrative or judicial decision-making,74 but the role of human rights or other 
supranational obligations in that assessment is a more recent issue.75 However, the 
role of human rights in the context of migration control is a less studied topic in 
Finland. Kuosma was certainly hopeful of the enhanced role of human rights in 
2004, when the last overhaul of Finnish immigration law was made and many guiding 
principles revised.76 However, a study in 2014 suggested that human rights 
development has not changed the national law-oriented approach to migration issues 
in the Finnish Supreme Administrative Court.77 If the court is hesitant about 
challenging the law and review its compliance with human rights,78 it is important 
that the legislature should properly consider human rights obligations. This aspect is 
of special interest in this dissertation. 

This research evaluates how the human rights obligations are recognised in 
national legislation, mainly in the Aliens Act (301/2004) and its various provisions 
that apply to family reunification. There are also separate laws regulating the family 
reunification of some migration categories, that either relax the requirements for 
privileged groups or make no difference to the general rules stipulated in the Aliens 
Act. After all, separate laws must be interpreted in coherence with the Aliens Act, 
which is the general law in this field. The Aliens Act includes general provisions 
guiding the decision-making, such as Section 5 on proportionality principle and 
Section 6 on the best interests of the child. In addition, the Aliens Act includes 

 
73 See CJEU cases of A and S v. Staatssecretaris van Veiligheid en Justitie, C-550/16, 12 April 2018; 
CR, GF and TY v. Landeshauptmann von Wien, C-560/20, 30 January 2024. 
74 Aarnio 1986; Merikoski 1956. 
75 See e.g. Scheinin 1991, Viljanen 2003; Lavapuro et al. 2011, Ojanen 2012 and 2022. 
76 Kuosma 2004. 
77 Pirjatanniemi 2014, p. 971. 
78 However, this aspect is not systematically scrutinised in this dissertation. 
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provisions (such as Section 66 a) that require overall assessment of certain factors in 
case of a negative decision, and this is clearly influenced by the balancing requirement 
from human rights law.79 Therefore, along with legislature, administrative decision-
makers also apply human rights principles, and the administrative courts supervise 
the practice. It is of no significance to the ECtHR for determining human rights 
compliance which national institution is the guardian of human rights. However, 
which institution conducts the balancing may be relevant for the practical and 
effective protection of the human rights of foreigners. 

 

1.3 Research Questions and Corresponding Publications 

The overall research objective is to ascertain what role is played by human rights in 
asylum and migration law and policy. Focusing on family reunification makes it 
possible to explore in detail the human rights reasoning used in European 
supranational courts, especially in the ECtHR. The methodological approach is 
mainly legal in this dissertation and therefore it is necessary to determine the human 
rights obligations on family reunification. Since a considerable amount of research 
has already been presented on this topic, this question is already partly answered 
above through the existing literature. However, I will analyse further the fair balance 
test in the light of general theories on proportionality and balancing. I will also add 
information from more recent court cases while explaining the development of the 
fair balance test. In Chapter 3, I concentrate on the court cases of the ECtHR and 
in Chapter 4 on those of the CJEU. This part of the research uses legal doctrinal 
theory with an empirical touch since legal norms are drawn from court judgements. 
In this part, the research is original and has not been published in research articles. 
The research questions for this part are: 

 What is the structure and general logic of the fair balance test in family 
reunification cases in the ECtHR? (Chapter 3.1) 

 What is the role of human rights in the migration context in ECtHR practice 
and how could it be enhanced? (Chapter 3.2) 

 What is the structure and general logic of the fair balance test in family 
reunification cases in the CJEU? (Chapter 4) 

The latter part of the synthesis also uses critical legal approaches and draws on 
social and political studies. Chapter 5 is dedicated to testing and analysing the 

 
79 National law is dealt with in more detail in Chapter 5. 
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compliance of Finnish national law with human rights standards, and also to 
analysing the flaws in human rights protection. The role of human rights within law-
making is explored by analysing the quality of human rights impact assessment and 
by demonstrating the nexus with well-being and integration. In Chapter 6, the 
Finnish legal system of family reunification is analysed in light of the politics of 
belonging80 in order to show the wider impacts on society and to offer an alternative 
approach to the human rights minimum for the fair treatment of foreigners. In 
addition to the Finnish context, in Chapter 6, the European human rights standards 
are critically evaluated and theoretical argumentation developed for better human 
rights protection. In this latter part, the analysis is based on my previously published 
research publications. If the focus of the publication has differed somewhat from 
the research topic of my thesis, in this synthesis, I have concentrated on the role of 
human rights and the development of human rights protection. The research 
questions for this part are: 

 How is human rights balancing organised in the Finnish legislation on family 
reunification? (Chapter 5, Publication I) 

 How is human rights balancing considered in recent legislative work on 
family reunification restrictions in Finland? (Chapter 5, Publication II) 

 How do human rights standards relate to the politics of belonging in the 
Finnish family reunification legislation? (Chapter 6, Publication IV) 

 How can international human rights standards be developed to provide 
better protection and respect for family life? (Chapter 6, Publication III) 

Although above I have dedicated certain publications to specific chapters, there 
is some overlap and thus also cross references. The research publications are marked 
with Roman numbers according to their chronological order of publication. 
However, I have decided to deal with them in this thesis synthesis in a slightly 
different order. Two of the four publications were written in Finnish since some of 
the projects were conducted to serve Finnish academia and decision-makers 
(Publications I and II). The two other publications were written in English because 
they are more theoretical and contribute to academic discussions mainly developed 
outside Finland (Publications III and IV). I decided to write this synthesis in English 
to be more accessible and attract a wider audience both in Finland and abroad.  

Most of the publications for this thesis are deliverables from various projects 
where family reunification has been a research topic (Publications II, III and IV). 
Those projects were multidisciplinary, and the publications were influenced by the 

 
80 This concept describes the level of belonging that the legal and political structures may reflect. See 
Publication IV.  
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empirical research, interviews and observations made by my colleagues or together 
with them. However, the legal research setting is my own creation and I wrote the 
publications by myself. I have been fortunate, however, to benefit from comments 
from more experienced researchers. In this synthesis, when addressing a topic on 
which I have not previously published, I provide more background information and 
refer to the relevant literature. In contrast, where I draw mainly on an already 
published work, I invite the reader to refer to that publication for more information. 

 

1.4 Central Concepts and Focus of the Research 

Family reunification is the administrative procedure by which foreigners apply for a 
residence permit based on family ties to a person already residing in the host country 
– in this case Finland. Although it is nowadays widely used in administrative language 
due to influence from international and especially EU law, the specific term family 
reunification (in Finnish perheenyhdistäminen) is rarely used in the Finnish legislation.81 
In international law, the term family reunion is sometimes used, but most often 
family reunification.82 Sometimes other writers have used the term family unification 
as un umbrella term for both types of family reunification, where the family has been 
created prior to migration, and family formation, where the family is to be created 
after migration.83 Family formation is sometimes also referred to as marriage 
migration.84 The term family migration is quite similar to family unification, but it 
may be understood to refer to the even larger phenomenon of migrating with family 
members.85 In this study, I have limited my focus mainly to family reunification 
because the ECtHR seems to have limited the effective human rights protection to 
families existing prior to migration. This is also reflected in EU law, for example in 
Article 9(2) FRD on facilitating only the reunification of refugee families.86 

In this research I use the term sponsor to refer to a person already resident in the 
host country whose family member is applying for a residence permit. This is the 

 
81 Only one mention can be found in the Aliens Act Section 114, added when amended in 2016. 
82 Friedery 2018, p. 29. 
83 For example, Klaassen 2015, pp. 16–17.  
84 Kofman 2004; Wray 2011; Eggebø 2013. 
85 Ahlén 2023, p. 16. 
86 However, this issue is far from clear. After all, the ECtHR has acknowledged that the relationship 
between newly married is family life. See e.g. Klaassen 2015, pp. 41–42.  
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person whose human rights are mainly protected because the applicant is (usually) 
not within the jurisdiction of the relevant court.87 Literally the term sponsor refers 
to the party paying the expenses, which is slightly misleading. This term is not used 
in Finnish law either, but rather a term translated literally as family unifier 
(perheenkokoaja).88 Nevertheless, I have chosen to use the term sponsor because it is 
widely used in the English academic literature. After all, sponsor is a somewhat 
relevant term when talking about fulfilling the income requirement.  

The position of a sponsor in the family reunification process is central although 
he or she is not the applicant. The migration or citizenship status is relevant to the 
conditions and restrictions imposed for family reunification. The sponsor may thus 
be also a national of the host country. However, this aspect has not been so 
significant from the point of view of human rights protection and usually the ECtHR 
cases deal with foreign sponsors. Another reason for focusing on foreign sponsors 
in this study is that in Finnish law and practice, the conditions are stricter and 
therefore family reunification is more difficult for their family members. Among 
foreign sponsors I have focused on other than EU citizens exercising their rights of 
free movement. EU citizens are more privileged than other foreigners due to the 
strong EU constitutional protection of free movement. It is important to note that 
the stronger protection has to some extent spilled over to third country national 
sponsors in cases where the sponsor is a guardian of an EU citizen. The logic of the 
reasoning of the CJEU, starting from the Grand Chamber case of Ruiz Zambrano 
in 2011,89 has been to secure the enjoyment of EU citizenship rights of members of 
families of mixed nationalities.90 Although an interesting aspect, also from the 
viewpoint of the proportionality assessment, I have decided to exclude this area of 
law because including the aspect of EU free movement law would expand the 
dissertation considerably. In addition, and for similar reasons, the effect of the 
Association Agreement between the EU and Turkey on family reunification is not 
considered in this dissertation.91  

The definition of a family member is also of crucial importance for family 
reunification. The scope of family members accepted for family reunification is 
stipulated in Finnish immigration law as well as in various EU directives. Finnish law 

 
87 Draghici 2017, p. 344. 
88 However, the term sponsor is used in the unofficial translation into English of the Finnish Aliens 
Act. 
89 CJEU, Ruiz Zambrano v. Office national de l’employ [GC], C-34/09, 8 March 2011. 
90 See e.g. Palander 2018, Chapter 3; Juvonen 2021, Chapter 6.3.3; Peers 2023, Chapter 6. 
91 See Palander 2018, Chapter 3. 



 

30 

limits the concept of a family member to persons belonging to the nuclear family, 
namely spouse and children. A spouse may also be of the same sex, and 
unmarried/unregistered but co-habiting partners are accepted for family 
reunification. Children may also be adopted or foster children, but must be under 18 
years old (Aliens Act, Section 37). There are some options for a residence permit 
based on family ties for other relatives if the sponsor is a Finnish citizen (Section 50) 
or is enjoying international protection (Section 115). The definition of a family 
member is slightly wider in the case of EU citizens’ free movement (Section 154). 
The law reflects the established minimum human rights standards. In the ECtHR, 
the definition of a family member may in principle be limited to the nuclear family 
according to the cultural values of the receiving society. However, family ties may in 
exceptional situations of dependence have a wider meaning and include close 
relatives or, for example, adult children.92 The scope of family members eligible for 
family reunification may raise human rights considerations and a substantial body of 
literature has already accumulated.93 Therefore, I have decided to focus in this thesis 
on other aspects of the family reunification adjudication. 

Human rights as a concept is multidisciplinary and can be understood in different 
ways even within legal studies.94 Approaches to human rights vary along a continuum 
from idealism to nihilism. My approach is mainly legal positivist, which recognises 
as law written statutes and their interpretations by authoritative institutions. An 
idealist approach looms over my research, however, especially when conducting 
critical legal studies. An idealist approach is strongly guided by ideas of universalism 
and equality. Although in this thesis I have limited the human rights inquiry to the 
right to respect for family life (Article 8 ECHR) and not investigated cases on 
prohibition of discrimination (Article 14 ECHR), the question of equality is often 
indirectly relevant. As mentioned above, the test that the ECtHR uses to assess state 
compliance differs between rights. Cases concerning Article 8 and family 
reunification are ultimately addressed through a fair balance test (oikeudenmukaisen 
tasapainon testi), which can be considered a type of proportionality test. Finnish term 
for this specific test is not yet well established, being habitually simply referred to as 
balancing (punninta).95 

 
92 See e.g. Klaassen 2015, pp. 41–42.  
93 See e.g. Pellander 2016; Askola 2016. 
94 Dembour 2010. 
95 See e.g. Aer 2016, pp. 37–40.   



 

31 

The fair balance test in family reunification cases consists broadly of two aspects: 
individual interests and national interests.96 It is helpful to imagine a balancing scale 
where these two types of interest are placed in opposite weighing pans. Interests can 
be whatever, but some interests carry more legal weight than others. When individual 
interests touch on the protective scope of a human right, protective elements such 
as the limitation test97 and supranational supervision apply. In the case of Article 8 
ECHR, acceptable national interests (legitimate aims) are listed in the limitation 
clause (Paragraph 2): national security, public safety, economic well-being of the 
country, prevention of disorder or crime, protection of health or morals as well as 
the protection of the rights and freedoms of others. As Hilbrink has demonstrated, 
the state may have various reasons for restricting and denying family reunification,98 
but the reasons should fall under some of the national interests listed in Paragraph 
2. For example, immigration control is often presented as a national interest, which 
is not one of the explicit legitimate aims but is equated with the prevention of 
disorder, often also referred to as public order, or with the economic well-being of 
the country.99 

Finally, it is important to differentiate between different types of cases within the 
migration context in the ECtHR. Family reunification is about the admission of new 
people to the territory of the host state. It is possible to distinguish cases of expulsion 
and regularisation from cases of admission. Expulsion means removing a (settled) 
person from the country, regularisation means allowing a person staying without a 
residence permit to obtain a regular status, whereas admission means allowing a 
person staying abroad to obtain a residence permit and enter the country. The 
distinction is based on different national immigration law provisions and on the fact 
that the ECtHR treats them slightly differently in the balancing assessment.100 
However, the contexts are close and the ECtHR itself sometimes borrows from 
other contexts when creating more general principles within the same Article 8. 
Therefore, some expulsion or regularisation cases may be relevant for the analysis. 
In addition, Klaassen explains that some expulsion or regularisation cases can be 

 
96 Often individual interests are referred to as private interests. National interests are also referred to 
as state or public interests, see e.g. Hilbrink 2017. 
97 Also referred to as a justification test, Klaassen 2015, p. 46. 
98 Hilbrink 2017, Chapter 2.1.3. 
99 Thym 2008; Cornelisse 2010, Chapter 3; Klaassen 2015, pp. 46–47; Hilbrink 2017, Chapter 4.4.3. 
100 Klaassen 2015, Chapters 1.5 and 3.3.4; Council of Europe 2017, p. 16; European Union Agency 
for Fundamental Rights and Council of Europe 2020, pp. 173–194. 
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considered “quasi-admission” cases as far as the factual characteristics of the 
situation are concerned.101  

 

1.5 Structure of the Synthesis 

The existing research is a starting point for any new research. In this introductory 
chapter I have thus already presented a literature review of the existing research on 
family reunification. The focus of this review is on family reunification as a research 
topic in legal and other related research fields, and especially on how other academics 
see the question of family reunification as a human right. The purpose of this 
literature review is also to show what new my thesis contributes to the research. In 
Chapter 1, I have also explained the main concepts for this thesis. Other concepts 
are explained later as and when they appear in the synthesis or in the research articles. 
Then, in Chapter 2, I describe my methodological setting. I start by explaining the 
philosophical foundations of my research that I feel are best described as pragmatic. 
Then I explain and justify the various research methods used in this dissertation. 
Some of the methods are legal and some are multi- or transdisciplinary.  

In Chapter 3, I delve more deeply into the topic of human rights balancing in 
family reunification. I start building my own picture of the balancing by going 
through the most relevant ECtHR cases and different stages of development of the 
balancing exercise. Then I explain in my own words how I perceive human rights 
balancing in family reunification cases, and critically assess the flaws and 
controversies in the logic and practice of balancing. The criticism concerns the very 
low level of respect for migrants’ human rights. Finally, at the end of Chapter 3, I 
also argue how I would hope to see the balancing developed in the future legal 
practice. This same argument I build further in some of the publications included in 
this thesis, which I discuss later in Chapter 6.  

In Chapter 4, I explain how family life is protected in the context of family 
reunification in EU law. First, I give a general picture of EU competences and 
objectives on migration law and policy. Then I concentrate on specific questions and 
controversies related to human rights protection. Secondary EU law, namely the 
Family Reunification Directive, is central to the concrete protection of family life. In 
this chapter, too, the focus is on the application of the proportionality principle and 
the balancing of interests. I investigate relevant cases of the CJEU and detect some 

 
101 Klaassen 2015, pp. 12–13.  
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differences in approach to the proportionality assessment. Finally, I analyse the 
possibilities for better protection of family life in EU law. 

Chapter 5 is dedicated to the national sphere and seeks to explain how human 
rights obligations are considered in Finnish law and practice. This is observed from 
the perspectives of legislative drafting, application of the law in administrative 
practice and also in court practice. This chapter thus presents a more traditional legal 
human rights approach interested in the state compliance with international human 
rights obligations. Chapter 6.2 also deals with the Finnish legislation, but from an 
interdisciplinary viewpoint.  

Since the current understanding of legal human rights does not provide a tool for 
improving the situation of migrants, I have moved beyond the legal boundaries and 
approached the question of respect for family life from a new, more societal 
perspective. Therefore, in Chapter 6, I address from an extra-legal viewpoint, the 
question of what constitutes a correct level of respect for family life in family 
reunification cases. However, my approach is so close to that of legal analysis that it 
is safe to say I use inter- or transdisciplinary methods in these two studies. In Chapter 
6.3 in particular I develop the theory on human rights jurisdiction, thus the approach 
is legal theoretical. However, the critical approach is inspired by empirical 
observations of hardship endured by family members abroad made in other research, 
but also in legal practice. 

In the Conclusions, I summarise the key findings of the research and emphasise 
their wider societal connections. I respond to the research questions and point out 
some limitations of the research, material and methods. Based on this study it is 
possible to conclude how human rights protection is structured in European 
supranational law and in Finnish national law in the context of family reunification. 
The level of protection is found to be minimal, and this research explains what it 
means in law and practice. The minimal role of human rights in this context 
manifests itself differently in supranational and in national law and practice. 
However, the interplay between different actors is crucial for the future 
developments of human rights protection. Since my approach is critical human rights 
research and the aim is to secure effective human rights protection, I also make 
pragmatic suggestions for better proportionality assessment. The findings point 
towards the erosion of international protection and solidarity when confronted with 
national interests. The aim of this study is to provide tools to assess that this tradeoff 
is based on reasonable grounds and fair treatment of foreigners. 
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2 DISCIPLINARY, THEORETICAL AND 
METHODOLOGICAL APPROACHES 

2.1 Philosophical Foundation in Pragmatism 

Pragmatism is a branch of philosophy that has also influenced legal discipline and 
legal thought. Pragmatism is a way of dealing with problems or situations focusing 
on practical approaches and solutions that will work in practice. Therefore, the word 
pragmatism is often contrasted with the word idealism. Pragmatists have thus not 
been interested in abstractions and theories, but in concrete human conditions. They 
have been opposed to formalism and deductive types of reasoning.102 Pragmatism 
has affected different movements in law such as Legal Realism, Law and Society, 
Sociology of Law and Critical Legal Studies. Human rights balancing is inherently a 
partly legal realistic interpretation. In balancing, in addition to rights, real-life 
consequences and state interests (the common good) are also considered. Realists 
take the surrounding societal factors into account, but the difference lies in the 
preference for individual and community social values.103  

Pound is thus considered one of the founders of sociological jurisprudence. 
Pragmatism is mentioned as the background ideology for both sociological 
jurisprudence and the legal realism that followed later.104 In his legal thinking, Pound 
was concerned with the maintenance of equilibrium between the differing interests 
of individuals. He was interested in the results of law, and in how its application 
affected people.105 He stressed practical problems instead of the development of 
theory, as in the Sociology of Law. His approach emphasised how law affected 
practical, everyday life. According to Pound, legal rules should be general guides for 
the judge, and the judge should be given a degree of discretion in determining justice 

 
102 Milovanovic 2003, p. 115. Referring to James 1955 and Dewey 1931. 
103 Milovanovic 2003, p. 110. 
104 See e.g. James 1955. 
105 Hunt 1978, p. 20–22.  
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(fair decision) in individual cases. Pound claimed that interpretation of the law needs 
information from other disciplines such as sociology.106  

It is obvious that early writers of the Sociology of Law movement, especially 
Pound, have had an effect in the development of human rights balancing. In Pound’s 
theory, interests could be individual, social or public. A legal system confers 
legitimacy on certain of these interests in law. That is, it recognises some and ensures 
protection in law. Pound considered that the law should ensure the maximum 
amount of fulfillment of interests in a society, and minimise sacrifices, waste and 
senseless friction. He introduced interest-balancing, where social interests such as 
public safety or the public health were balanced against the individual’s interests. 
Curiously, Pound seemed to attach greater importance to the public and social 
interest (the public good) than to private interests.107 Law was concerned with 
balancing interests so as to ensure the overall co-ordination of society toward some 
desirable end.108 

Pragmatic, realist and practical approaches have also gained followers in Finland, 
and the influence on administrative law has been undeniable and well-
documented.109 Legal scholars and judges in Finland have long been concerned with 
“extra-legal” factors affecting interpretation, especially in cases of legal lacunae.110 
Similarly to Pound, earlier academics in Finland seemed to value the public and social 
interest over individual interests.111 Only later (from the 1990s on) did basic and 
human rights obligations emerge and gain legal meaning and more weight in legal 
balancing.112 Before that, both in Finland and abroad, human rights arguments were 
considered “extra-legal” norms belonging to substantive legal reasoning rather than 
to formal reasoning. By external principles, for example, Weber meant norms outside 
the state supported body of laws and the procedures used in their enforcement.113 
For Milovanovic in 2003, applying human rights principles in court still meant using 
creative strategies to incorporate external standards into the formal system. 
Interestingly, for him, the notion of the rule of law was reserved for the formal 
rational sphere and applying human rights standards would be against that 

 
106 Milovanovic 2003, pp. 111–112. Referring to Pound 1907. 
107 Hunt 1978, p. 30; Pound 1968, pp. 65–66.  
108 Milovanovic 2003, p. 127. 
109 Von Wright 1972; Aarnio 1982; Kulla 1999; Aer 2010 and 2018. 
110 Lindroos-Hovinheimo 2011. 
111 Tolonen 1997, p. 36. 
112 See e.g. Heinonen and Lavapuro 2012. 
113 Weber 1978, p. 657. 
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principle.114 I argue that nowadays, at least in Finland, human rights obligations are 
considered to be formal legal rules and principles, but that in the interpretation of 
principles, external and substantive aspects are also taken into account. 

In Finland, Pirjola conducted pragmatic human rights research on questions 
related to international protection and the non-refoulement principle (among other 
topics). To him, the pragmatic approach to human rights is about identifying the gap 
between abstract human rights norms and their concrete realisation, and looking at 
the unresolved tension between the juridical world of rights and the political world 
of their realisation.115 According to Pirjola, a pragmatic approach is necessarily 
contextual, understanding human rights “through the subjective sense made of it by 
actors in that context”.116 In my research, I have tried to be even more practical and 
contextual, while still remembering to rely on general legal principles when seeking 
solutions to situations that might promote human rights in bad faith. I understand 
this as principled pragmatism. Also, Pirjola seems to recognise that balancing is a 
link between political and legal, and that balancing “can lead to good results”.117  

My approach is pragmatic in various ways. The law and its application and 
interpretation have pragmatic importance since they shape people’s lives and direct 
their actions. In legalistic societies based on the rule of law, such as Finland, the law 
and its application determine what people can or cannot do, and how they can live 
their lives. Law and its implementation can also force people to be or act in a certain 
manner. I am interested in the pragmatic (instrumental) use of law to advance ethical 
and moral (human rights) goals and desirable development in society. I focus on 
court practice since courts have the final word in practical cases on how concepts 
(fair balance) are defined and how law should be applied. Although the verdicts of 
an international human rights court may have less pragmatic importance and actual 
effect on people’s lives than the judgements of domestic courts, they do have great 
potential for influencing the interpretation of human rights standards at the national 
level. 

However, I also consider that the legal statute itself, and the process of enacting 
a statute, is of great interest to a pragmatist. When a law is clearly written and detailed 
enough to provide a solution to a practical legal problem, the rights are better 
protected. The preliminary legislative works (government proposal and 
parliamentary committee deliberations) often provide guidance and information on 

 
114 Milovanovic 2003, p. 63. 
115 Pirjola 2013, pp. 55 and 58. 
116 Pirjola 2013, pp. 56 and 58. Referring to Koskenniemi 2005, p. 616. 
117 Pirjola 2013, p. 56. 
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societal goals, as well as justifications for restrictions. These justifications also have 
(or should have) a role in court practice. As already mentioned, in Finland, all public 
decision-makers as well as the legislature, are required to respect and fulfill human 
rights obligations. Also, they need practical tools for assessing the human rights 
compliance of legal acts, administrative decisions and court cases. The human rights 
court gives guidance and sets an example of how that assessment should be made, 
and thus what role human rights should have in decision-making. In the migration 
context, and especially in cases of family reunification, the human rights court uses 
the fair balance test that includes pragmatic argumentation.  

In the political sphere, pragmatism and realism are often connected with 
nefarious power games over influence and resources. Human rights considerations 
are often secondary. In international politics, “principled pragmatism” is an EU 
foreign policy concept that is supposed to bring more realism to international 
relations, but at the same time respect constitutional principles.118 It is thus often the 
political decision-making that is considered inherently pragmatic. However, 
administrative and even judicial decision-making can also have pragmatic features. 
Wray concludes her recent analysis stating that the European Court of Human 
Rights takes a pragmatic approach to assessing family reunification cases, which 
raises concerns about “transparency and full justification”.119 Therefore, it would be 
important to develop more principled human rights balancing in the family 
reunification context.  

One approach is to search for pragmatic (effective, immediate) ways to enhance 
human rights protection. This entails knowing the system well so as to be able to use 
it to maximum effect. This often also means finding the middle way, accepting the 
reality, lowering expectations and, for example, abandoning idealistic objectives of 
free movement or full equality. Wray considers that it is more productive to argue 
not that immigration control is given too much importance, but that family life is 
also important. She would not put too much energy into arguing that family 
reunification be treated as a negative obligation instead of a positive obligation. She 
would rather emphasise that in the positive obligation case the interests – general 
interest and the human right – should also a priori carry the same weight.120 However, 
she also considers that the distinction between positive and negative obligations is 

 
118 The EU Global Strategy launched in June 2016. See Bremberg 2020; Snyder and Vinjamuri 2012. 
119 Wray 2023, p. 70. 
120 Wray 2023, p. 186.  
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the mechanism by which the priority awarded to states rather than migrant families 
is made legally possible.121  

 

2.2 Contextualism in Legal Human Rights Studies 

Contextualism is a theoretical approach to analyse interpretation methods, but also 
a research approach that pays attention to particular aspects of the research topic. 
According to the Law in Context movement, knowing the research topic well and 
from different aspects, such as theoretical, practical, political, legal and sociological, 
is key to comprehensive research.122 Contextualism and specialisation are natural 
characteristics of law and legal research. From a legal viewpoint, contextualism 
presupposes that legal principles and legal interpretation can vary between different 
topics and different fields of law. Therefore, there may be different contexts even 
within a field of law or under the same human right provision that follow specific 
principles and interpretation theories.123 Contextualism inevitably introduces 
questions on equality from the point of view of general administrative law. 

Raitio analyses contextualism in EU law through the Finnish literature. His 
analysis permits the conclusion that contextualism is observed in different ways and 
on different levels. On a more general level the context may be cultural, societal, or 
historical. More specifically, context may refer to the legal system of rules (legal 
order) that is most relevant to a specific case. As Jääskinen has described it, context 
is the different spatial and substantive dimensions that rules can have.124 Raitio 
claims that in EU law, contextualism is balancing between textual, systemic and 
teleological interpretations. I consider that interpretation can be contextual, but 
contextualism is not an interpretation method. Therefore, general legal interpretation 
theories, such as the proportionality principle, should be valid in every context. They 
may be assigned different weights or importance in different contexts, but, as Raitio 
points out, in EU law, teleological interpretation may be assigned greater importance 
because it is supported by the textual interpretation of primary treaties.125  

 
121 Wray 2023, p. 13. 
122 See e.g. Twining 1997; Banakar (ed.) 2010. 
123 See e.g. Draghici 2017. 
124 Jääskinen 2008, pp. 145–146 and 151–158. 
125 Raitio 2014, p. 522. 
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Scholars in Finland have also perceived many problems with over-
contextualisation of legal interpretation, for example, departing from general 
principles and theories such as the hierarchy of norms for the casuistic and tailored 
decision-making that only opts for ad hoc justice.126 Rautiainen also describes how 
the ECtHR in some cases uses the particular context as an excuse for not following 
the previously established general principles. He connects the consensus principle to 
this development by demonstrating that if in some context no consensus on the level 
of protection exists, the states have a wider margin of appreciation127 prohibiting the 
court to create new standards or even to apply existing standards from other 
comparable contexts.128 If Rautiainen connected contextualism with consensus and 
the margin of appreciation, Pekkarinen does the same with the casuistic approach 
but also stresses that contextuality has independent value when the ECtHR 
normatively defines the scope of protected human rights.129 

Pekkarinen has thus analysed ECtHR practice and written that contextualism 
seems to mean departing from earlier or simultaneously created principles. She notes 
that contextualism can also enhance protection rather unexpectedly, thus creating 
uncertainty. Contextualism can also mean simply taking the special characteristics of 
a certain context appropriately into account. Pekkarinen argues that contextualism 
can be understood as a natural part of the court’s interpretation methods since topics 
are indeed different. This does not necessarily imply incoherence.130  

The context of migration control is different from other administrative contexts 
and there are also differences between sub-contexts such as asylum, free movement 
and other types of migration. In my research on family reunification, I consider the 
admission of foreign family members, which implies specific interpretation 
principles and even contextual limitations to the scope of the human right.131 As 
mentioned above in the introduction, the sub-contexts of admission, expulsion and 
regularisation are different but sufficiently similar for the court to perceive principles 
shared between them, but there are also significant differences. The ECtHR deals 
with expulsion as a case of negative obligations, whereas family reunification is 
considered as a case of positive obligations. The difference between these two 

 
126 Raitio 2014, p. 521. Referring to Siltala 2004, pp. 283–286. 
127 Margin of appreciation is a doctrine of a leeway that the ECtHR affords to state interests in 
balancing and arguably also in other situations. See e.g. Greer 2006; Letsas 2006. 
128 Rautiainen 2014. 
129 Pekkarinen 2018, p. 51. 
130 Pekkarinen 2018. 
131 See e.g. Dembour 2015. 
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contexts is mainly the status of the applicant as a migrant entering the country, 
usually for the first time, in contrast to a migrant already staying and enjoying family 
life in the host country.132 

For me in this research, contextualism means taking account of the specific 
features of substantive rules (the substance) and emphasizing them to better 
understand the structure of the decision and the logic of the argumentation. 
Although temporal and spatial dimensions of context may have some relevance, in 
this study, context means first and foremost the thematic legal substance and the 
area of migration law. This sub-area of administrative law has attracted attention 
from legal scholars both in Finland and abroad, as seen in research and textbooks. 
Even the practice of the European Court of Human Rights in the context of 
migration has been systematically analysed to describe guiding principles in this area, 
for example, by Çali and others.133 Such books help scholars and lawyers to 
understand the specificities of adjudication in this context. However, interestingly, 
the book also shows how new developments and better human rights protection can 
also manifest by the court moving from contextual interpretation to follow more 
general principles.134  

To a certain extent contextualism is thus natural and rational. However, I also 
appreciate the coherence of law, which is often secured through general principles 
of law. Perhaps this is the dilemma between the fox and the hedgehog that Berlin 
and Dworkin have represented: “the fox knows many things, but the hedgehog 
knows one big thing”.135 Foxes seem to be minimalists, preferring casuistic problem 
solving and distrust generalisations, whereas hedgehogs refer to and develop broad 
rules and abstract theories. As in many difficult questions in law, there needs to be a 
balance between these two approaches to decision-making.136 Thus, there needs to 
be principled pragmatism and balancing, which is the issue on which I focus in this 
thesis. 

 

 
132 See e.g. Dembour 2015. This issue will be investigated in detail in Chapter 3. 
133 Çali et al. 2021. 
134 Çali et al. 2021, Chapter 4 by Ledi Bianku. 
135 Old Greek fable. See e.g. Berlin 1953; Dworkin 2011. 
136 Sunstein 1999. 
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2.3 Legal Interdisciplinary Approach and Research Material 

A pragmatic approach has guided my research so that I have tried to focus on the 
real-life consequences of limitations to the applicants and families. The 
consequences of immigration to society have likewise been of interest. However, I 
have not considered it feasible to engage in sociological research in this thesis. I have 
not, for example, conducted interviews with people affected by legal and 
administrative practice. Therefore, this research is not multidisciplinary but, at the 
most, interdisciplinary. My research can be considered as a part of the 
interdisciplinary “law and something” -movement, namely Law and Politics or Law 
and Sociology. If the sociological element in my research is from the work of 
colleagues, the analysis of law and politics is my own creation. I consider this 
approach to entail using both legal and political methods and theories to conduct 
research. For example, in Publication IV on family reunification law and the politics 
of belonging, I systematise the legal framework quite traditionally but then analyse 
the findings from the point of view of a political theory of belonging.  

In the Finnish methodological literature, the term Law and Society is preferred 
to describe studies conducted by lawyers also considering political, social and 
economic aspects. Law and Sociology (or the Sociology of Law) has been understood 
as using more sociological disciplinary methods and as being mainly pursued by 
sociologists. Some discussion has also been presented on the differences between 
Law and Society and Socio-Legal Studies.137 Law and Society is considered more 
empirically inclined, whereas Socio-Legal Studies are more theoretical.138 My 
research resembles the Law and Society movement in that I emphasise the effects 
and consequences of the law and consider political and social aspects in the 
interpretation of law. However, my research is more theoretical than empirical, thus 
closer to Socio-legal Studies. I agree with Minkkinen, that more important than 
labelling is that the research is done properly and that it is effective and yields answers 
to the societal challenges of our time.139 Therefore, also in this sense, my approach 
is pragmatic. 

Critical legal scholars have used narratives and storytelling as a method to portray 
the struggle and injustices that some people face. They use “everyday experiences” 
to give a voice to oppressed groups. This makes it possible to deconstruct and 

 
137 See e.g. Feenan (ed.) 2013; Cowan and Wincott (eds.) 2016. 
138 Ervasti 2022, pp. 26–27; Minkkinen 2017, p. 915. 
139 Minkkinen 2021, p. 101. 
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reconstruct repressive systems and structural inequalities.140 Similarly to many 
realists, critical legal scholars saw law as a tool to advance justice and equality in 
society (instrumentalism).141 There are thus many connections between pragmatic 
approaches, socio-legal studies and critical legal studies. In my research, one of my 
objectives is to provide tools for legal reasoning that could improve the standing of 
disadvantaged people by arguing for recognition and more weight in human rights 
balancing for those “everyday experiences”. In addition, I have engaged in the critical 
study of human rights by assessing the practice of the ECtHR itself through general 
legal principles such as reasonability, proportionality and coherence. 

Above all, my methodological approach is legal human rights research. I have 
assessed with legal analysis the obligations that the European supranational law 
creates. The analysis is based on legal texts, court cases and dogmatic interpretation 
theories. The cases scrutinised are limited to the context of the admission of 
foreigners and specifically of family reunification. However, I have not conducted a 
systematic analysis of all possible cases but chosen the most relevant to demonstrate 
the process and development of balancing. For example, from the ECtHR, I have 
not included otherwise relevant admission decisions because, at least in theory, they 
have not received as rigorous deliberation and testing, and are not expected to affect 
the line of reasoning in the same way as actual judgements. Cases from supranational 
courts (ECtHR and CJEU) are available online on their internet pages.142  

Typical human rights study compares standards stemming from human rights 
case law with national law and practice to determine compliance, which I have done 
more or less in all my publications. Since some research on compliance with and the 
role of human rights in court practice already exists, I have concentrated in my 
publications on the legislative aspect. The material for that study consists mainly of 
existing legislation on family reunification and relevant preparatory works. This 
material is publicly available on the internet.143 I have referred, when available, to 
some publicly available national court cases on certain specific questions.144 
However, I have not conducted a systematic analysis of compliance with human 

 
140 Matsuda 1996. 
141 Milovanovic 2003, pp. 149–150.  
142 ECtHR: https://hudoc.echr.coe.int/eng and CJEU: 
https://curia.europa.eu/juris/recherche.jsf?language=en. 
143 Legislation: https://www.finlex.fi/en/. Preparatory works: 
https://www.eduskunta.fi/FI/valtiopaivaasiat/Sivut/default.aspx . 
144 Administrative Courts: https://oikeus.fi/tuomioistuimet/fi/index/ratkaisut/hallinto-
oikeuksienratkaisut.html. Supreme Administrative Court: 
https://www.kho.fi/fi/index/paatokset.html. 
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rights standards in national court practice but only selected examples of relevant 
cases to point out some potential problems. I have also had access to some 
unpublished cases from the Helsinki Administrative Court,145 which I have referred 
to in Publication III.  

 
145 All 221 family reunification cases in 2017 in the Helsinki Administrative Court. 
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3 BALANCING HUMAN RIGHTS WITH NATIONAL 
INTERESTS 

3.1 Human Rights Case Law on Family Reunification 

3.1.1 Establishing Principles 

In 1985, the ECtHR passed a judgement in plenary formation, consolidating a 
competence for the human rights court to rule on immigration issues. In this first 
admitted court case, namely Abdulaziz, Cabales and Balkandali v. the United 
Kingdom, the ECtHR stated foundational principles that have been the basis for the 
development of case law concerning immigration control under Article 8 ECHR.146 
In this case, the Court found a violation based on discrimination in connection with 
the right to respect for family life (Articles 14+8), but not solely based on the right 
to respect for family life (Article 8). Nevertheless, the Court acknowledged that states 
have an obligation to respect the family life of foreigners, and that in some cases this 
can amount to an obligation to allow family reunification. The Court established 
some principles that later served as a basis for other family reunification cases, as 
well as cases in slightly different contexts of expulsion and regularisation.  

In the case of Abdulaziz, Cabales and Balkandali the ECtHR stated: “although 
the essential object of Article 8 is to protect the individual against arbitrary 
interference by the public authorities, there may in addition be positive obligations 
inherent in an effective ‘respect’ for family life”.147 The court adds, however, that 
positive obligations are not easy to assess and that the notion of respect in this 
context is not clear-cut but depends on situations and practices in respondent states. 
The court also mentions that states have a wide margin of appreciation in such cases. 
The ECtHR states the default point for the reasoning in the context of migration 
control: “as a matter of well-established international law and subject to its treaty 

 
146 There had been admissibility decisions before that naturally influenced this case. 
147 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 67. 
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obligations, a State has the right to control the entry of non-nationals into its 
territory” and that “a State's obligation to admit to its territory relatives of settled 
immigrants will vary according to the particular circumstances of the persons 
involved”.148 This way the ECtHR started with a rather casuistic approach.  

In the case of Abdulaziz, Cabales and Balkandali, the ECtHR thus came to the 
conclusion that there was no lack of respect for family life. It is possible to 
distinguish three factors that directly influenced this outcome. First, the case was 
about family formation (marriage migration) and not about reunification of an 
already existing family left behind. Second, the applicants did not present any 
obstacles to developing family life elsewhere. Third, there were no elements of 
arbitrariness in that according to the national law at that time, the spouses could not 
be expected to be eligible for settlement.149 No other factors can be drawn from this 
first case, and it is worth noting that the ECtHR did not mention balancing at all. 
Besides arbitrariness, the Court seemed to emphasise possible obstacles to enjoying 
family life elsewhere. This marked the foundations for the so-called elsewhere test, 
which has been considered important in family reunification cases.150 

 

3.1.2 Introducing Balancing 

In 1996 the ECtHR delivered a judgement in the case of Gül v. Switzerland, where 
it was established for the first time that determining state obligations in context of 
family reunification requires “balancing between the competing interests of the 
individual and of the community as a whole”, a phrase that was borrowed from 
positive obligation cases in a different context.151 There was no general agreement 
among the judges or between the Commission and the ECtHR as to whether the 
case concerned should be about negative or positive obligations. The court did not 
take a stance on that issue in the case of Gül but only commented that “the applicable 
principles are, nonetheless, similar” and that “in both contexts regard must be had 
to the fair balance”.152 However, in the case of Ahmut v. The Netherlands, also 

 
148 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 67. 
149 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 68. 
150 Storey 1990; Lambert 1999; Klaassen 2015, pp. 43–45. 
151 ECtHR, Gül v. Switzerland, 19 February 1996, para. 38. 
152 ECtHR, Gül v. Switzerland, 19 February 1996, para. 38. 
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delivered in 1996, the court clearly stated that at issue was a positive obligation.153 In 
both cases the ECtHR stated that the state enjoys a certain margin of appreciation, 
instead of a wide margin as in the case of Abdulaziz, Cabales and Balkandali.154  

Although the ECtHR refers to balancing in both cases of Gül and Ahmut,155 it 
proceeds in a similar manner as in the case of Abdulaziz, Cabales and Balkandali. If 
the judges used a proportionality test, the details are not enclosed in the written 
judgement. The argumentation is mainly based on contrary or analogy arguments 
via-à-vis the previous case law. The ECtHR states that its tasks are to determine the 
scope of state obligations based on the facts of the case and to determine to what 
extent family reunification is the only way for the applicants to develop family life.156 
The outcome in both cases was the same: no violation. Although there was still no 
robust balancing test, the difference between the wording of the concluding 
paragraphs in the respective judgements reveals that some kind of move towards 
balancing had occurred. If in the case of Gül the court was understood to assess the 
possible interference with rights protected by Article 8,157 in the case of Ahmut the 
court acknowledged possible positive obligations and presumably assessed the fair 
balance between the interests of the state and the individual.158  

This turn might have been partly influenced by the dissenting opinion of Judge 
Martens (approved by Judge Russo) in the case of Gül, where he advocated for this 
type of change in the court’s approach. He stated as a starting point that “According 
to the Court’s well established case law, ‘the mutual enjoyment by parent and child 
of each other’s company constitutes a fundamental element of family life’".159 Judge 

 
153 ECtHR, Ahmut v. the Netherlands, 28 November 1996, para. 63. 
154 ECtHR, Gül v. Switzerland, 19 February 1996, para. 38. ECtHR, Ahmut v. the Netherlands, 28 
November 1996, para. 63. See also ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 
28 May 1985, para. 63. 
155 ECtHR, Gül v. Switzerland, 19 February 1996, para. 38. ECtHR, Ahmut v. the Netherlands, 28 
November 1996, para. 63. 
156 ECtHR, Gül v. Switzerland, 19 February 1996, paras 38–39; ECtHR, Ahmut v. the Netherlands, 
28 November 1996, paras 68–70. 
157 “Having regard to all these considerations, and while acknowledging that the Gül family’s situation 
is very difficult from the human point of view, the Court finds that Switzerland has not failed to fulfil 
the obligations arising under Article 8 para. 1 (art. 8-1), and there has therefore been no interference 
in the applicant’s family life within the meaning of that Article (art. 8-1).” ECtHR, Gül v. Switzerland, 
19 February 1996, para. 43. 
158 “In the circumstances the respondent State cannot be said to have failed to strike a fair balance 
between the applicants’ interests on the one hand and its own interest in controlling immigration on 
the other.” ECtHR, Ahmut v. the Netherlands, 28 November 1996, para. 73. 
159 ECtHR, Gül v. Switzerland, dissenting opinion by Judge Martens, approved by Judge Russo, 19 
February 1996, para. 6. Referring to the case ECtHR, McMichael v. the United Kingdom, 24 February 
1995. 
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Martens appeared to be sceptical about an interpretation which, in cases of the 
expulsion of a foreigner, the obligation to respect family life would be negative and 
in the cases of the entry of a foreigner the obligation would be positive. However, 
this is exactly how the case law subsequently developed. As Judge Martens pointed 
out, this distinction between types of obligation would be insignificant if the 
limitation test was similar. However, back in 1996 and arguably still today, the fair 
balance test of a positive obligation is different from the actual limitation test based 
on Paragraph 2 of Article 8. I agree with Judge Martens when he explains that “in 
the context of positive obligations, the margin of appreciation might already come 
into play at the stage of determining the existence of the obligation, whilst in the 
context of negative obligations it only plays a role, if at all, at the stage of determining 
whether a breach of the obligation is justified”.160 In the research literature, the cases 
of Gül and Ahmut have been seen as demonstrating “the maturation of the Court’s 
conception of positive obligations under Article 8”, evident in the move from a wide 
to a certain margin of appreciation.161  

 

3.1.3 Developing the Balancing 

First in the case of Sen v. the Netherlands in 2001 and later in the case of Tuquabo-
Tekle and Others v. the Netherlands in 2006, the court introduces a slightly different 
approach to balancing: “In this context it is to be borne in mind that the present case 
concerns not only immigration but also family life and that it involves an alien – Mrs 
Tuquabo-Tekle – who already had a family which she had left behind in another 
country until she had achieved settled status in her respective host countries”.162 The 
case of Tuquabo-Tekle and Others is in many aspects similar to the case of Sen in 
2001. In both cases the ECtHR found a violation through balancing. Both cases 
involved children born and brought up in the host country and therefore, in my 
understanding, their rights were assessed to carry more weight. In the balancing, the 
court afforded considerable weight to the ties to the host country of the parents and 

 
160 ECtHR, Gül v. Switzerland, dissenting opinion by Judge Martens, approved by Judge Russo, 19 
February 1996, para. 8.  
161 Mowbray 2004, p. 175. 
162 ECtHR, Tuquabo-Tekle and Others v. the Netherlands, 1 December 2005, para. 44. See also 
ECtHR, Sen v. the Netherlands, 21 December 2001, para. 37. 
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especially the children born there.163 In the overall assessment of various factors, the 
ECtHR came to the conclusion that there were major impediments to the family’s 
developing family life in the country of origin, and that the host state was “the most 
adequate place” for family reunion.164 In the case of Sen, the concurring opinion of 
Judge Türmen and observations received from the government of Turkey stressed 
the fundamental importance of family unity for enjoying family life, but the court 
did not include that thesis in the judgement.165  

In the case of Konstatinov v. the Netherlands in 2007, the ECtHR stated that it 
did not, in principle, “consider unreasonable a requirement that an alien having 
achieved a settled status in a Contracting State and who seeks family reunion there 
must demonstrate that he/she has sufficient independent and lasting income”. 
However, in this case, too, the court assessed the reasonableness of this kind of 
requirement by considering efforts made to comply with the income requirement 
such as efforts to find work. Other relevant factors included criminal background 
and precarious immigration status. In addition, the ECtHR in this context, too, 
considered whether there were any insurmountable obstacles to the enjoyment of 
the family life at issue outside of the respondent country.166 In the case of 
Konstatinov v. the Netherlands, the court found no violation.  

In Hasanbasic v. Switzerland in 2013 the ECtHR, in the formation of Grand 
Chamber, assessed the proportionality of denying the extension of residence permit 
when the family was living on welfare benefits and the applicant had minor criminal 
convictions. Due to the previous settled status of the applicant, the case was treated 
similarly to expulsion cases; the restriction was considered an infringement of 
negative obligation and the balancing was made in more detail (substantively). For 
example, the court commented on the proper weight of various factors such as 
criminal convictions and health problems.167 The economic well-being of the 
country was accepted as a legitimate aim,168 but the ECtHR concluded that there 
were various factors weighing in favour of the applicant in the balancing, and thus 

 
163 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 40. ECtHR, Tuquabo-Tekle and Others 
v. the Netherlands, 1 December 2005, paras 47–48.  
164 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 40; ECtHR, Tuquabo-Tekle and Others 
v. the Netherlands, 1 December 2005, paras 47–48. 
165 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 34 and concurring opinion of Judge 
Türmen, p. 14. 
166 ECtHR, Konstatinov v. the Netherlands, 26 April 2007, paras 50–52. 
167 ECtHR, Hasanbasic v. Switzerland, 11 June 2013, paras 58 and 64. 
168 Whereas protecting the public order was not. ECtHR, Hasanbasic v. Switzerland, 11 June 2013, 
para. 58. 
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found a violation. Curiously, the court described family unity as an essential part of 
the protection of the right to respect for family life.169 

Most of the cases of family reunification deal with parties other than sponsors 
enjoying international protection. Therefore, it has been challenging to formulate 
principles regarding the fair balance test in the specific context of international 
protection.170 In two cases concerning France in 2014, the ECtHR had to decide on 
the family reunification of sponsors with refugee status.171 However, the case was 
not about a residence permit decision but a visa that would allow the family members 
enter after receiving a residence permit. The court stated, however, “that there exists 
a consensus at international and European level on the need for refugees to benefit 
from a family reunification procedure that is more favourable than that foreseen for 
other aliens” and that such applications must be examined promptly, attentively and 
with particular diligence. Interestingly, the court used the concept “essential right” 
in describing the significance of family reunification to refugees. The ECtHR stated 
“that the family unity is an essential right of refugees and that family reunion is an 
essential element in enabling persons who have fled persecution to resume a normal 
life”.172 Unfortunately, principles adopted from these cases were later reduced to 
mere procedural requirements.173 

In the Grand Chamber case of Jeunesse v. the Netherlands in 2014, which was 
about the regularisation of a family member, the ECtHR introduced a new kind of 
reasoning that has subsequently also proven to be relevant in the context of family 
reunification. In this case, the default point for the balancing exercise was similar to 
that in earlier cases, but the court introduced a new notion of cumulative assessment 
of relevant factors. The ECtHR considered factors relevant to the personal interests 
of “the applicant, her husband and their children in maintaining their family life in 
the Netherlands on the one hand and, on the other, the public order interests of the 
respondent Government in controlling immigration”.174 An important factor 
seemed to be the best interests of the child. The court stated that although “alone 
they cannot be decisive, such interests certainly must be afforded significant 

 
169 Stating in French: “l’un des aspects fondamentaux”. ECtHR, Hasanbasic v. Switzerland, 11 June 
2013, para. 61. 
170 See e.g. Council of Europe 2017. 
171 ECtHR, Tanda-Muzinga v. France, 10 July 2014 and ECtHR, Mugenzi v. France, 10 July 2014. 
172 ECtHR, Tanda-Muzinga v. France, 10 July 2014, para. 75. 
173 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 137–139 and especially title d). 
174 ECtHR, Jeunesse v. the Netherlands [GC], 3 October 2014, para. 121. 
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weight”.175 In the verdict, the ECtHR stated that “fair balance has not been struck 
between the competing interests involved”. The court came to this conclusion by 
“viewing the relevant factors cumulatively”, and thus considering the circumstances 
of the applicant’s case as exceptional.176 This regularisation case gave hope for a 
fairer balance through cumulative assessment, also in family reunification cases 
where the applicants do not have similar burden of justifying or counterbalancing an 
illegal stay.  

 

3.1.4 Balancing the Right Away 

The ECtHR has recently addressed two cases where sponsors receiving temporary 
or subsidiary protection were denied family reunification after the 2015–2016 
situation of the arrival of a large number of asylum seekers from Syria and the Middle 
East. The first case M.A. v. Denmark in 2021 seemed logical for the outcome and 
confirmed that in the presence of insurmountable obstacles, the court might find a 
violation even without factors such as the best interests of the child.177 However, the 
reasoning of the court raises some concerns. In this Grand Chamber judgement, the 
ECtHR stated that there was no case law on the family reunification of temporarily 
or subsidiarily protected sponsors, and that the earlier principles afforded no clear 
guidance to contracting parties.178 However, the court itself also appeared to struggle 
in formulating those principles. In this case of M.A. v. Denmark, the court listed the 
factors affecting its deliberation in a new way, listing circumstances where “the Court 
has been reluctant to find that there was a positive obligation” and circumstances 
where “the Court has generally been prepared to find that there was a positive 
obligation”.179 This approach resembles an empirical rather than a legal theoretical 
method that might have been expected from the ECtHR. Interestingly, the 
insurmountable obstacles factor (or the absence thereof) was mentioned in both 
categories, highlighting the importance of this factor. 

 
175 ECtHR, Jeunesse v. the Netherlands [GC], 3 October 2014, paras 109 and 118. 
176 ECtHR, Jeunesse v. the Netherlands [GC], 3 October 2014, paras 121–122. 
177 As pointed out by Wray 2023, p. 68. 
178 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 192. 
179 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 134–135.  
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From a legal theoretical viewpoint, the ECtHR in M.A. v. Denmark reiterated a 
concept of cumulative assessment of factors in the fair balance test.180 This notion 
brings guidance to the proportionality assessment by expecting proper balancing that 
recognises all the relevant factors cumulatively when assessing the total weight in 
favour of the applicants.181 It appears to be a method in determining the most 
adequate place to enjoy family life, a concept introduced in earlier case law.182 
Although in the judgement the court pointed out important factors and principles, 
such as the principle of effectiveness,183 it failed to recognise the importance of the 
insurmountable obstacles test. The ECtHR even adopted an idea of the “progressive 
importance of insurmountable obstacles” in the balancing exercise introduced by the 
Danish government and the Danish Supreme Court, thus diluting the absolute 
nature of insurmountable obstacles.184 In fact, the ECtHR starts its reasoning by 
stating that “there are no absolute rights under Article 8”.185 

Other factors affecting the scope of the margin of appreciation were the degree 
of consensus between states on the level of respect for family life afforded to 
sponsors with subsidiary and temporary protection status, and the quality of the 
parliamentary and judicial review. All this deliberation was made before the ECtHR 
assessed the fair balance. The court thus deemed it necessary to assess its 
competence in human rights supervision in this apparently new situation. This, and 
the fact that the ECtHR afforded the state a wide margin of appreciation, can be 
considered as sign of a strengthened subsidiary principle.186 It is also noteworthy that 
the margin of appreciation came into play at the stage of determining the existence 
of the obligation rather than at the stage of determining whether a breach of the 
obligation was justified, as Judge Martens pointed out in 1996.187 Interestingly, the 
ECtHR found a violation mainly based on the lack of individualised assessment 
considering family unity in the fair balance test,188 which can be identified as a 

 
180 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 135. 
181 Introduced to the family reunification context through the case of Jeunesse v. the Netherlands [GC] 
mentioned above. 
182 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 40; ECtHR, Tuquabo-Tekle and Others 
v. the Netherlands, 1 December 2005, paras 47–48. 
183 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 142, 162 and 193. 
184 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 162, 188 and 193. 
185 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 142. 
186 Subsidiarity principle usually means deference on the part of the ECtHR towards national courts 
and legislature. See more on various aspects of the subsidiarity principle in Mowbray 2015. 
187 See this synthesis, footnote 159. 
188 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 193. 
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procedural aspect of the subsidiarity principle.189 Although the ECtHR in this case 
of M.A. v. Denmark found a violation of the state’s human rights obligations, the 
deliberation documented in the judgement left unanswered many questions about 
the effectiveness of the substantive protection of Article 8 in the migration context.  

It is noteworthy in the deliberation that the ECtHR justified this new human 
rights standard based on European Union legislation, namely the Family 
Reunification Directive, that allows a two-year waiting period (three by derogation) 
for the family reunification of so-called voluntary migrants.190 However, the directive 
does not allow any waiting period for refugees, and it does not apply to subsidiarily 
or temporarily protected sponsors.191 However, there is a Temporary Protection 
Directive that secures family reunification without any mention of a waiting period 
(Article 15).192 This directive is now applied to Ukrainians, as well as to foreigners 
staying permanently or receiving international protection in Ukraine.193 The ECtHR 
thus chose to juxtapose subsidiarily and temporarily protected sponsors with 
voluntary migrants although another interpretation was possible. For example, the 
Office of the United Nations High Commissioner for Refugees (UNHCR) had 
argued that no distinction should be made between persons receiving temporary or 
subsidiary protection and persons with regular refugee status.194 In addition, the 
ECtHR overemphasised the meaning of the Family Reunification Directive as a 
proof of state practice since not many member states have imposed a waiting period. 

Therefore, the ECtHR failed to recognise the exceptional nature of the 
international protection regime that the court itself has been creating when 
expanding protection beyond political persecution via interpretation of Article 3 
ECHR. The court emphasised the absolute nature of the obligations of Article 3 and 
acknowledged that “the situation of general violence in a country may be so intense 
as to conclude that any returnee would be at real risk of Article 3 ill-treatment solely 
on account of his or her presence there.” However, the ECtHR used these 

 
189 Spano 2014, p. 499; Mowbray 2015, p. 340; Vedsted-Hansen 2022, pp. 13–15.  
190 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 46, 156–157, 162 and 193. 
191 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, Articles 
3 and 12. 
192 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for granting temporary 
protection in the event of a mass influx of displaced persons and on measures promoting a balance of 
efforts between Member States in receiving such persons and bearing the consequences thereof. 
193 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a 
mass influx of displaced persons from Ukraine within the meaning of Article 5 of Directive 
2001/55/EC, and having the effect of introducing temporary protection, Article 2. 
194 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 39–41 and 108–114.  
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observations only to legitimise the national policy of prioritizing reception and 
accommodation of asylum seekers on accepting their family reunification.195 In 
addition, these observations were made under the title of determining the scope of 
the margin of appreciation of the contracting state, which was deemed to be wide.196  

In the case of M.A. v. Denmark the ECtHR chose not to apply and develop the 
vulnerability argument which the applicant, as well as the UNHCR, invoked in their 
submissions to the court.197 In  light of earlier case law, the people enjoying 
international protection could have been considered as a particularly vulnerable 
group for the same reasons as asylum seekers in the case of M.S.S. v. Belgium and 
Greece.198 This can be seen as vulnerability backsliding, where the court omits the 
link to vulnerability and abandons earlier standards on the vulnerability of asylum 
seekers.199 As Thym points out, the right to family reunification for temporarily and 
subsidiarily protected people, or “civil war refugees”, is left to the political arena to 
decide, human rights do not determine the outcome.200  

The other recent case concerning sponsors with subsidiary or temporary 
protection status, M.T. and Others v. Sweden in 2023, unfortunately proved correct 
the fears of the weakening of protection of respect for family life. In this case, the 
ECtHR found no violation although it found insurmountable obstacles to enjoying 
family life in the country of origin (Syria).201 The Court thus applied the “progressive 
importance of insurmountable obstacles” test created in the case of M.A. v. 
Denmark,202 and attached considerable importance on the state’s interest in the 
economic well-being of the country and the financial burden created by the reception 
and accommodation of asylum seekers.203 In the case of M.T. and Others v. Sweden, 
the ECtHR afforded a wide margin of interpretation to the respondent state.204 In 
this case, the Court was satisfied with the individualised assessment provided by 
Swedish law,205 although Judge Ktistakis, in his dissenting opinion, did not find that 

 
195 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 145.  
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200 Thym 2021. 
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the individualised assessment had been made in an effective way.206 It seems that the 
case of M.T. and Others v. Sweden was a nail in the coffin of preferential treatment 
for people receiving international protection (other than refugee status) and facing 
insurmountable obstacles to enjoying family life in their country of origin. 

 

3.2 Contextual Analysis of Interpretation Principles 

3.2.1 Testing the Scope of Human Rights 

Before addressing the details of balancing, it is necessary to reflect on the reach of 
the protective ambit of a human right, in other words, on the ambit test and the 
structure of a right. In human rights case law, along with other admissibility criteria, 
the ECtHR determines if the circumstances of a case belong to the ambit of a human 
right (Art. 34 ECHR).207 If the facts and circumstances do not come within the ambit 
of the right, the case is not considered to be within the court’s competence and falls 
outside of human rights supervision. Before 1985, when the first family reunification 
case was admitted to the ECtHR, admissibility decisions seemed to be about the 
jurisdiction and competence of the Strasbourg court to deal with cases related to 
admission of foreigners. Playing on words with Letsas, I can say that there was no 
right to admission.208 There thus appeared to be a substantive exclusion in the 
context of immigration – a contextual limitation. This is expressed by the phrase: “as 
a matter of well-established international law and subject to its treaty obligations, a 
State has the right to control the entry of non-nationals into its territory”.209 That 
phrase is supposed to reflect state practice which is considered a legal source in 
international law.210 However, this exclusion was difficult to reconcile with the 
obligation of a state to respect the human rights of everyone within its jurisdiction 

 
206 Dissenting opinion of Judge Ktistakis in ECtHR, M.T. and Others v. Sweden, 20 October 2022, 
para. 3. 
207 See Practical Guide on the Admissibility Criteria (visited on 15.7.2023). 
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2013. 
209 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 67. 
210 Article 38(1) of the Statute of the International Court of Justice states that international law derives 
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(Art. 1 ECHR).211 Therefore, the ECtHR had to recognise some protection for 
settled or vulnerable migrants. Foreigners were thus considered deserving of human 
rights protection if they had stayed longer or had obtained settled immigration status 
in the host country, or if they needed protection because of vulnerable status such 
as being a child, a disabled person or an asylum seeker.212   

The Strasbourg court no longer categorically excludes immigration cases, but 
many observers still consider that there is some kind of contextual limitation that 
markedly affects the assessment – the Strasbourg reversal described by Dembour.213 
The factor of ties to the country of origin was originally considered an inherent 
limitation to the right to respect for family life in family reunification cases.214 Wray 
has shown that first the insurmountable obstacles criterion was applied as an 
applicability test, testing if the issue at hand came within the ambit of Article 8.215 
This “elsewhere” approach, doctrine or test was considered to narrow the scope of 
effective protection for vulnerable migrants facing insurmountable obstacles to 
enjoying family life elsewhere.216 Nowadays this “elsewhere test” is often considered 
a doctrine or a premise of adjudication of the ECtHR in family reunification cases.217 
Technically, it seems to be a factor that is considered when assessing the 
proportionality of the positive obligation imposed on the respondent state, in other 
words, when balancing individual and state interests. According to Klaassen, this 
factor is usually decisive,218 which has apparently contributed to some observers 
considering it to be a doctrine. He writes that the Court attaches “nearly absolute” 
weight to this factor in balancing.219 All these different observations are accurate and 
lie at the heart of the problem. However, I will raise one more aspect into this 

 
211 The Commission (supervisory body before the ECtHR) already in the case X v. Sweden (30 June 
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discussion by arguing that the elsewhere test is more than just a factor in the 
balancing. 

Wray has presented an extensive analysis of the use of the “insurmountable 
obstacles” criterion (elsewhere test), showing that it has not been applied 
systematically and consistently. Wray concludes her historical analysis by claiming 
that the existence of insurmountable obstacles is not a precondition for success. 
However, she also describes its function as “a long stop to ensure that the Court 
does not destroy the possibility of family life by refusing a claim”.220 To me, this 
“long stop” appears to be the very essence of the right to respect for family life. 
Although Wray does not see its significance in the same way as I do, nothing in her 
observations invalidates my analysis. The fact that the insurmountable obstacles 
criterion (or the elsewhere test) has previously been used as an applicability criterion 
merely suggests that in some old cases the ECtHR provided protection only if the 
circumstances of the case reached the core of the human right. As Wray writes, 
nowadays it is clear that the Convention protects the family life of migrants also 
outside the core area, thus the protective ambit of the right has been enlarged. The 
most recent cases, however, seem to indicate that the core area is compromised. 

As Milios has pointed out, commentators in academia seem to be divided into 
those who only recognise the elsewhere approach and those who favour a 
“connections approach”.221 For example, Wray clearly advocates for the connections 
approach when arguing that the ECtHR should attach more weight to the ties to 
host country.222 The elsewhere approach is often criticised for being too strict and 
not taking sufficient account of the interests of settled migrants. Milios also describes 
how the connections approach can be detrimental to refugees and other sponsors in 
need of protection, who usually do not yet have strong ties to the host country. I 
agree with Milios that the juxtaposition of the elsewhere and connections approaches 
is not necessary. He suggests that the ECtHR should apply both an elsewhere and a 
connections approach, depending on the circumstances of each case.223 Indeed, 
there seems to be a slight misunderstanding among some scholars who consider the 
elsewhere approach to mean that “the right to entry […] only exists when it cannot 
be expected of the family to settle in the country of origin”.224 My argument is that 
the ECtHR should first apply the elsewhere test and then, if no insurmountable 
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obstacles are found, apply the fair balance test, where the connections approach 
would attach proper weight to the ties to the host country. 

I also argue that the function of the elsewhere test can be seen as an interplay 
between the core and the ambit of the law. To me it appears that the elsewhere test 
determines the core of the right to respect for family life in the case of family 
reunification. Farzamfar calls a test determining the core of a right an essence test,225 
thus the elsewhere test can be considered an essence test. It is widely accepted that 
fundamental and human rights should have a core, which cannot be compromised 
and balanced. Otherwise, the right would be ineffective and meaningless.226 The 
protection of the core is even stronger at national level, at least in theory.227 This 
core can be considered a right and its periphery, within the ambit (scope), as a 
principle that can be restricted by other principles and interests. This would mean 
that there is an elsewhere rule at the core of the human right principle of respect for 
family life in the context of family reunification. Since in the first cases the elsewhere 
test was decisive and there was no balancing, it can be interpreted to mean that the 
ECtHR was securing only the core of the human right. However, balancing was 
subsequently applied in finding violations, thus now the right to respect for family 
life clearly has a larger protective ambit around the core. It is here that the balancing 
and other interpretation principles and tests operate. In Figure 1, I have illustrated 
the tests and principles of interpretation within the core and the surrounding ambit. 

 
225 Farzamfar 2021, p. 80. Also “respect-for-the-essence test” by Lenaerts 2019. 
226 Alexy 2003a; Scheinin 2009; Barak 2012, p. 471; Ojanen 2016; Webber 2017; Van Droogenbroeck 
and Rizcallah 2019; Lenaerts 2019; Farzamfar 2021, pp. 77 and 204. 
227 Viljanen 2001 (updated in 2011, visited on 15.7.2023), pp. 139–140. 
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Figure 1. Interpretation principles and tests for determining the core and the surrounding protective 
ambit of the right to respect for family life in the context of migration.

Outside the core but within the protective ambit, the ECtHR uses various 
interpretation methods, tests and principles to determine compliance with human 
rights standards. Many of these tests are variations of a proportionality assessment. 
The actual borderline for finding a violation, as Brems describes it,228 lies within this 
area between the bottom line around the core and the line where the ambit ends. 
The typical limitation test according to Paragraph 2 in Article 8 has three phases: the 
restriction has to 1) be prescribed by law, 2) have a legitimate aim and 3) be necessary 
in a democratic society. The third phase is considered to include a necessity or 
proportionality test.229 It also refers to democratic decision-making, which can be 
considered to anticipate democratic deliberation instead of arbitrary decision-
making, but also that the consideration of necessity is to some extent left to the 
national democratic institution. It is widely accepted in earlier research that the 
ECtHR more or less follows this typical limitation test in expulsion cases involving 
interference in the family life of migrants, infringing a negative obligation, whereas 
in the context of family reunification (admission) the test is slightly different because 

228 Brems 2009.
229 See e.g. Viljanen 2003. See also this synthesis, p. 23.
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the infringement concerns a positive obligation.230 According to the court itself, 
although family reunification may be a positive rather than a negative obligation and 
the court does not refer to the limitation test of paragraph 2 in Article 8, “the 
applicable principles are, nonetheless, similar”.231 

In the family reunification context, the ECtHR thus talks about a fair balance test 
instead of a limitation test. As demonstrated above, the fair balance test has been 
described differently throughout the time the court has applied it in family 
reunification cases. For a long time, it seemed that nothing in the balance could tilt 
the scale in favour of individual interests, and that the court was merely conducting 
an elsewhere test, thus only expecting states to have an obligation to admit family 
members if they cannot enjoy family life elsewhere. However, the first cases to find 
a violation confirmed that individual interests may also prevail in the balancing. 
Those cases referred to the most adequate place to enjoy family life instead of the 
only place,232 as is the idea in the elsewhere test. Nevertheless, the balancing has been 
deemed unfair because only the best interests of a child residing in the respondent 
state could tip the balance, and no sufficient weight was given to the individual 
interests of the sponsor or other family members. Only recently has the ECtHR 
referred to a cumulative assessment of factors with potential for making the 
balancing fairer by attaching more weight to individual interests.233 The fair balance 
test should thus balance interests cumulatively to determine the most adequate place 
to develop family life. 

The ECtHR applies a margin of appreciation doctrine to give a certain leeway or 
deference to states in determining the importance and weight of some state interests 
in the balancing exercise.234 In addition to this substantive aspect, a structural use of 
the margin of appreciation is identified in the case law.235 The level of deference 
towards national decision-makers is expressed through the assignment of a wide, 
certain or narrow margin of appreciation. In family reunification cases assessed in 
this synthesis, a wide and a certain margin of appreciation have appeared. 
Interestingly, although historically the development has been from a wide to a certain 
margin, in recent cases the margin has been deemed wide. This is further supported 
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by the strengthening subsidiarity principle recently added to the Convention by 
Protocol number 15.236 The subsidiarity principle has been observed to function in 
many ways and to be evolving over time,237 which can also be observed in family 
reunification case law. The family reunification case M.A. v. Denmark is especially 
important, and is also of greater significance in the development of the subsidiarity 
principle, since it was one of the first Grand Chamber judgements noting the coming 
into force of  Protocol number 15.238 In addition, the case has been seen as a direct 
response to the Danish government to their demand for more margin of 
appreciation and stronger subsidiarity in the migration context. More deference was 
granted, but migration issues come under the supervision of the ECtHR.239  

 

3.2.2 Observations on the Fair Balance Test 

As mentioned above, the ECtHR uses a fair balance test, which is slightly different 
from the typical limitation test applied under Article 8. The differences in approach 
can be partly explained by the positive character of the obligation in the context of 
family reunification,240 but also by the contextual limitation of immigration issues 
explained above. Those aspects are also interconnected. As Wray explains, accepting 
that the obligation is positive instead of negative means accepting the default idea of 
state sovereign power to control immigration. In her recent research, she has chosen 
a pragmatic approach to enhance human rights protection without trying to overturn 
the underlying principles.241 This research takes a similar approach and therefore it 
is important to thoroughly comprehend the structure and function of the fair balance 
test, but also to critically point out how the contextual limitation (the Strasbourg 
reversal) affects the test. The effects are seen at least in the lenient approach to the 

 
236 This Protocol was adopted in 2013 but entered into force on 1 August 2021. 
237 See e.g. Mowbray 2015. 
238 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 150. 
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requirement of a legitimate aim, as well as in the reluctance to attach significant 
weight to the interests of individuals. 

What does it mean to have a certain default point, or starting point, for the 
balancing exercise? The idea is built on an assumption that the scale is already tilted 
to the other side at the beginning of balancing. Wray writes that the state sovereignty 
over the admission and stay of migrants is like a pre-existing norm, or prior legal 
fact.242 Some scholars connect the default point for balancing with the discussion of 
family reunification as a right or a non-right.243 However, as mentioned in the 
introduction, family reunification is not a human right per se but respect for family 
life is. Family reunification is the consequence of finding insufficient respect for 
family life in a restrictive situation of migration control. Therefore, it is more 
appropriate to concentrate on the respect for family life as a right or a non-right. The 
default point for balancing can thus be either the state’s right to control (sovereignty) 
or the individual’s right to respect for family life – or a true balance between these.  

It is important to remember that the idea of the legalisation of human rights has 
been to give certain moral values more legal weight. Greer takes the view that the 
ECtHR is committed to the “priority to rights” approach, which, however, does not 
imply that Convention rights are inherently more important than public interests. He 
considers that “in weighing rights and public interests, the fulcrum should be 
comprehensively set closer to the public interest than rights so that a stronger 
leverage is required from considerations of the collective good in order to tilt the 
scales”.244 The question is, are the individual interests of migrants given this extra 
weight through human rights protection? This priority to rights approach would 
mean that migrants and citizens with foreign family members would by default have 
a right to family life and family unity, which could then be allowed to be restricted 
applying the limitation test described in Article 8-2. This does not seem to be 
happening in practice, however. 

Analysis of the case law on family reunification reveals that only one factor 
representing individual interests has gained decisive weight and led to a judgement 
condemning a state of violation of human rights obligations. This is the best interests 
of the child in the cases of Sen and Tuquabo-Tekle, where the ECtHR found that 
the children’s interests had been seriously neglected in the decision-making.245 At the 
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time when these judgements were given, there was hope among scholars of fairer 
balancing and more weight being given to individual interests, but that hope was 
later discouraged.246 Scholars in Finland, too, have argued for more weight being 
given to the interests of the children in migration control, at the same time pointing 
out the difference in the importance of the best interests of the child between 
administrative contexts.247 By no means are the child’s best interests given 
paramount importance in the context of migration control.248 It is also good to note 
that in both the ground-breaking cases referred to, the children had strong ties to 
the host country; they had been born in the host country. Migrants’ children residing 
abroad and requesting reunification have not received similar attention. 

During the years and in different cases, the ECtHR has introduced various factors 
to be considered in the balancing exercise. The factors can be taken as a procedural 
requirement expecting the decision-maker to consider them. The fact that the CJEU 
has indicated more factors related to individual interests to be considered in the fair 
balance test, as will be demonstrated in the following Chapter 4, may be a sign of 
better rights protection, especially if they are cumulatively assessed as indicated by 
other case law. However, the weight given to each factor is more relevant than the 
total number of factors. Some factors, such as vulnerability, also overlap with others. 
Vulnerability can function as a magnifying factor in the balancing, emphasising the 
disadvantages position, which is supposed to further substantive equality.249 The 
ECtHR has perhaps provided the most comprehensive lists relevant factors in the 
cases of Rodrigues da Silva and Hoogkamer v. the Netherlands in 2006 and Jeunesse 
v. the Netherlands in 2014.250 Although those cases were about regularisation by 
family reunification, they have also been referred to in family reunification cases. 
According to the analysis of the case law, the factors to be considered in the 
balancing are at least: 

 family ties and dependence, 
 ties to the host country,  
 ties to the country of origin, 
 insurmountable obstacles for living in the country of origin, 

 
246 See e.g. Spijkerboer 2009. 
247 Sormunen 2017; Hakalehto and Sovela 2018. 
248 As explained e.g. by Wray 2023. See ECtHR the case of Jeunesse v. the Netherlands [GC], 3 
October 2014. 
249 Peroni and Timmer 2013, p. 1080. 
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 factors of immigration control, 
 considerations of public order,  
 precarious immigration status,  
 vulnerable status and  
 best interests of the child. 

Wray has observed that in general the situation and interests of the sponsor are 
not afforded much weight.251 This is an interesting and also a surprising observation 
since it is indeed the sponsor whose human rights are in essence under scrutiny. I 
show in Publication III of this dissertation how in the light of general international 
law principles it could be difficult to give significant weight to the interests of family 
members abroad. However, the interests and hardships of the resident sponsor 
should be recognised and given considerable weight if individual interests to be given 
human rights protection. The connections approach mentioned above suggests that 
individual interests and ties to the host country should be given more weight. Or at 
least the weight of different factors should be determined more clearly.252 What 
obviously happens in the balancing in this context is that the state interests and the 
incontestable need to control migration outweigh the interests of the sponsor and 
others involved. 

It appears from the case law that the ties to the host country are related to the 
weight given to individual interests. Settled status of a sponsor has served as a 
justification for stronger human rights protection, or in the past, to any protection. 
Ties to the host country are often reflected through the length of (legal) stay and the 
type of residence permit; permanent residence implies stronger rights whereas 
temporary residence constitutes a weaker obligation to respect human rights. 
Therefore, it is surprising that sponsors who are nationals of the host country often 
face similar challenges to family reunification.253 The contextual limitation of 
migration control thus also affects citizen sponsors. It is somewhat surprising that 
in regularisation cases people staying irregularly have been granted protection of 
family life.254 In addition, there is a different dilemma with the international 
protection category. People enjoying international protection do not usually have ties 
to the host country, but an undeniable interest in family reunification. International 
protection has, at least implicitly, been an exceptional category with enhanced rights 
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protection justified by vulnerability.255 Until recently, the insurmountable obstacles 
criterion and the elsewhere test have worked in favour of people needing 
protection.256 

I argue that in addition to paying more attention to the legal value of the interests 
of individuals, the legitimacy of state interests also needs to be more carefully 
scrutinised. In a typical limitation test, for a restriction to be in conformity with the 
Article 8-2 ECHR, the national measure needs to have a legitimate aim.257 However, 
in positive obligation cases the scrutiny is not so strict. Draghici has observed a 
difference in having a strict scrutiny of legitimacy of the aim “public order” in 
expulsion cases when the applicant has committed crimes, versus a more lenient 
scrutiny of the aim “prevention of disorder” in admission cases where the applicant 
has not committed crimes but only wants to challenge the restrictive legislation.258 
In the context of family reunification, the ECtHR has been so lenient on this 
requirement that Milios considers that any aim could be accepted.259 Thym points 
out that the ECtHR does not really assess the legitimacy of the aim and is ready to 
accept quite flexible interpretations of the aims enumerated in Article 8-2. However, 
he adds that the court has not accepted the sole objective of limiting the number of 
foreigners in society but required even a loose connection with the aims of Article 
8-2, which has not been a difficult task for national governments.260 In court practice, 
the most common reason for restrictions on family reunification has been the 
economic well-being of the country. The ECtHR has also accepted that immigration 
control which serves the general interests of the economic well-being of the country 
pursues a legitimate aim.261 Recent cases also show that the ECtHR has accepted the 
(temporary) limitation of the number of family migrants in an exceptional situation 
which is a burden on national finances.262  
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To remedy the problems in the balancing to make it fairer to the migrant, 
academics have suggested, for example, reversing the default point, abandoning the 
elsewhere test, using the limitation test similar to that used in expulsion cases and 
adjusting the balancing by giving more weight to individual interests.263 Draghici has 
put forward an interesting argument that the elsewhere test should be applied only 
when there are compelling reasons for denying family reunification, such as in the 
case of criminal behaviour.264 The most pragmatic approach is to develop the 
balancing by arguing for more weight to individual interests or by demanding better 
justification for the weight given to the public interest. Hilbrink has also criticised 
the unquestioned weight given to the generic interest of states to control or restrict 
migration in the balancing exercise.265 She claims that it runs contrary to general 
theories on proportionality and balancing. “A judicial opinion that is based on the 
categorical rejection or prioritisation of a particular interest, cannot be qualified as 
being based on a balancing exercise”.266 According to Hilbrink, such reasoning can 
rather be qualified as subsumption than balancing.267 

In another context, Leijten argues that although the aim is for the government to 
determine and is democratically agreed upon, the ECtHR should take a close look at 
the suitability and necessity of the infringement.268 Taking guidance from a more 
general legal theory on proportionality, according to Barak, an ideal proportionality 
test includes proper purpose, rational connection and necessity components when 
assessing the justifications for restrictions, or the legitimacy of the aim in the ECtHR 
context. Barak concedes that the appropriateness of the purpose (aim stated) is not 
difficult to justify, but some criteria should still apply. Rational connection requires 
that the means selected by the legislator must fit the purpose. Barak writes that there 
is no need to prove certainty, but still more than a minimal probability that the 
purposes will be fulfilled. According to him, the necessity component requires the 
legislator to select from all the means available the one that least limits the 
constitutional right. In addition, in the actual balancing exercise, the relation between 
the probability and urgency of fulfilling the legislative purpose and the probability 
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and degree of harm to the enjoyment of the constitutional right is important.269 
Klaassen suggests that using the proportionality test based on Article 8-2 applied in 
expulsion cases in the admission cases, too, would “force both parties in each case 
to motivate how the measure of refusal of entry relates to the legitimate aim 
pursued”.270 

 

3.2.3 Minimalism and Limitation of the Core of a Human Right 

Human rights minimalism can be understood in different ways. In Finland, in the 
past, the approach of the Supreme Administrative Court has been described as 
minimalistic because it is not prepared to promote human rights beyond the 
minimum level protected by the institutions of international supervision, referring 
mainly to the ECtHR.271 For this kind of minimalistic approach to be truly in 
compliance with international obligations, solid knowledge of ECtHR standards is 
essential. Therefore, in this chapter, the focus is on ECtHR practice and European 
human rights standards. The questions are: what are the minimum obligations and 
are human rights standards minimalistic in an immigration context? Discussion on 
minimum core rights and human rights minimalism often deals with the number and 
nature of human rights, making value judgements between different human rights 
and trying to narrow down the list of rights.272 In this thesis, I am rather concerned 
with the scope of established human rights. Minimalism can be understood as 
securing only the core obligations or the essence of a human right. 

Simpson explains minimalism and different approaches to the scope of human 
rights in a recent article.273 Minimalists often understand human rights as not aiming 
to ensure a good life, but rather only a minimally decent life,274 the fundamental 
conditions of a good life,275 or of any life at all (bodily security).276 Rather than a 
flourishing life, for some minimalists, human rights only aim to guarantee “the more 
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austere life of a normative agent”.277 Others claim that human rights should only 
secure needs, rather than preferences.278 Cohen argues that human rights protection 
could be something more than just protecting against bodily harm: it could ensure 
an “adequate standard of living”. Although Cohen seems to be writing about an 
appropriate set of human rights instead of the structure of a human right, his 
thoughts on membership and inclusion as justification for more rights appear 
relevant in the context of immigration.279 Simpson summarises his inquiry by writing 
that for minimalism, human rights seek to enable a merely decent or tolerable human 
existence.280 

Some scholars have tried to determine the core in a more legal theoretical way. 
Tasioulas points out the difference between minimum core rights or obligations and 
other rights in the context of economic and social rights, taking examples such as 
alleviation of hunger. According to him, one characteristic for a core right or 
obligation is its special value which can be justified by “human dignity or basic needs 
required for survival”. Other specifications of a core right or obligation that 
Tasioulas has stated are immediacy, inderogability and justiciability, although I 
consider them more as consequences of rather than preconditions for a core right 
or obligation.281 Interestingly, he emphasises that core rights or obligations must be 
realised “here and now”, thus the immediacy specification mentioned above.282 
Tasioulas concentrates on the temporal aspect – now or later – of human rights 
obligations. In a migration context, however, the spatial dimension – here or 
elsewhere – is even more relevant. 

I have argued above that the human right to respect for family life has a core in 
the immigration context that obliges states to allow family reunification in the 
presence of insurmountable obstacles to enjoying family life in the country of origin 
or elsewhere (hence the elsewhere rule). Reflected against the minimum core 
doctrine described by Tasioulas, the elsewhere rule as a possible core obligation 
could be justified by the special value argument. Living apart from the core family 
may not be life threatening, but especially when the separation is forced, it can be 
disturbing or even devastating for the individual, undermining equal dignity and 
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278 See Miller 2007; 2012. 
279 Cohen 2004, pp. 197 and 210. 
280 Simpson 2021, p. 7. 
281 Tasioulas 2017, p. 10.  
282 As a counter argument to the doctrine of progressive realisation of economic and social rights. 
Tasioulas 2017, pp. 2 and 10. 



 

68 

moral integrity. Immediacy, inderogability and justiciability can find some support in 
ECtHR case law, but a lack of clear principles and the recent turn in the assessment 
of insurmountable obstacles cast a shadow over inderogability. However, in my 
opinion, the characterisation of a core right or obligation should also involve 
consideration of effectiveness. The effectiveness principle in human rights law 
requires that a human right should not be rendered empty and meaningless.283 It 
should be able to afford protection in situations where the person would otherwise 
be deprived of any enjoyment of that right. The purpose is also to avoid a lacuna in 
human rights protection.284 In this way the aspect of “here” in Tasioulas’ idea of core 
rights or obligations “here and now” assumes greater importance.  

My argument that the elsewhere rule is the core of the human right in this context, 
entails various legal debates related to the interpretation and limitation of rights. 
According to well-established legal theories, both in Finland and at supranational 
level, restricting the core of a fundamental or human right should be difficult or even 
prohibited.285 Lenaerts explains how in EU law the Court of Justice of the EU has 
been quite clear on the inalienable core of certain fundamental rights, which does 
not allow states proportionality assessment, balancing or margin of appreciation.286 
He emphasises that the “respect-for-the-essence test” and a proportionality 
assessment are two different types of inquiry.287 Lenaerts writes that the obligation 
to respect the essence of a right can be found in the case law of the European Court 
of Human Rights, although he also acknowledges that the doctrine has not been as 
clear in ECtHR practice.288  

ECtHR Judge Pinto de Albuquerque has quite recently dealt with this theory in 
his concurring opinion in the case of Muhammad and Muhammad v. Romania in 
2020.289 Along with some other judges, he is concerned about the inability of the 
majority of judges to clearly define the essence of the human right in question and 
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to distinguish the examination of that essence from the proportionality test. Judge 
Pinto de Albuquerque goes to considerable lengths in explaining the different 
approaches in the court’s case law. He sees a utilitarian approach allowing limitations 
to the protection of the core, and an essentialist approach where the core of the right 
is given a more absolute character. Judge Pinto de Albuquerque regrets how the 
ECtHR introduces a possibility to “counterbalance” limitations against the minimum 
procedural safeguards clearly stated in the Article 1 of Protocol number 7. Although, 
in this case, a violation was found, Judge Pinto de Albuquerque feels that it “leaves 
the door open to the discretionary mix, that is to say, sheer manipulation of the 
‘counterbalancing factors’”.290 

I argue that this kind of manipulation conflating the essence test and 
proportionality test, or ignoring the essence test, has recently occurred in the context 
of family reunification. The ECtHR has recently dealt with two cases related to 
sponsors enjoying subsidiary or temporary protection: the above-mentioned M.A. v. 
Denmark in 2021 and M.T. and Others v. Sweden in 2023. In both cases the ECtHR 
found insurmountable obstacles (elsewhere test), but that did not stop the court 
from balancing, or requiring balancing at the national level. The ECtHR justified the 
encroachment of the proportionality on the essence of the right by a new notion of 
“progressive importance of insurmountable obstacles”, which allowed temporal 
limitations to the enjoyment of the essence of family life. This development in the 
case law can be interpreted to mean that the court has either narrowed the scope of 
the protected core area of the right or allowed balancing and a margin of appreciation 
also in the core area.  

Another problem with theories in the above-mentioned cases, especially with 
M.A. v. Denmark, is that the ECtHR seemed to assess its competences, admissibility 
and the scope of the right to respect for family life before balancing, allowing a wide 
margin of appreciation and considered national interests already at that point. In 
addition to being confusing, the reasoning is problematic in the light of general 
theories of proportionality and balancing. Barak has written that “the clash between 
conflicting interests or values should not be expressed in the scope of the right, but 
rather in the manner the right is exercised and realised, and it is in this domain that 
proportionality plays a central role”.291 It seems that in addition to the substantive 
and procedural margin of appreciation, there is also one for assessing the 
competences of the ECtHR and the scope of the Convention. In the case of M.A. 

 
290 Concurring opinion of Judge Pinto de Albuquerque (joined by Judge Elósegui) in ECtHR, 
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v. Denmark, the ECtHR was careful not to impose new obligations on states, which 
can be seen as an effect of the strengthened subsidiarity principle. 

What could allow, in a legal sense, a restriction in the core area of a right? In the 
case of M.A. v. Denmark, the ECtHR justified it with the exceptional circumstances 
following a large number of asylum seekers. However, the ECHR system has a 
specific process for derogating from human rights obligations in time of emergency. 
Article 15 of the Convention allows derogation from obligations under Article 8 “in 
time of war or other public emergency threatening the life of the nation”. However, 
interpretation of Article 15 also involves a proportionality assessment, and it has 
been argued that “judicial scrutiny in derogation cases should be even heavier”.292 If 
a state wants to invoke this possibility of derogation, it has to inform the Secretary 
General of the Council of Europe of the measures and the reasons (Art. 15-3). This 
was not the case in M.A. v. Denmark nor in M.T and Others v. Sweden. Another 
justification for restricting the core area is that the balancing also reaches there, and 
that in exceptional circumstances and when very weighty national interests are at 
stake, individual interests must yield. However, the legitimate aim put forward in 
these cases was not even national security but economic interests, which questions 
the justification of limiting the core area. In the political sense, however, the 
justification is often sought by referring to security concerns and using human rights 
restrictions as deterrents. Relying on security argumentation when the real aim is to 
protect economic interests can be called securitisation.293  

From a legal theoretical viewpoint, this balancing in the previously considered 
core area can be interpreted as suggesting that the ECtHR takes a relativist and 
utilitarian approach to determining the essence of the right. This interpretation 
suggests that there is no separate essence test but only a fair balance test and the core 
area is not predetermined but consists of what is left after balancing state interests 
against individual interests.294 This is in line with the findings of Christoffersen, who 
seems to be of the opinion that the ECtHR does not follow the absolute theory.295 
According to him, the doctrine of the protection of the very essence of rights is 
usually indistinguishable from the ordinary fair balance test.296 However, he shows 
that in some contexts extraordinary limitations have been allowed, whereas in 
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293 On securitisation, deterrence policies and rights see e.g. Sasse 2005; Dauvergne 2007; Gammeltoft-
Hansen and Tan 2017 and 2021; Palander and Pellander 2019; Farzamfar 2021. 
294 As described by Alexy 2002, p. 193 and Webber 2016, p. 82. 
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another context it would have been considered an unacceptable limitation of the 
very essence of the right.297 

Tasioulas also connects interest balancing to the deliberation of minimum core 
rights and argues that the practical possibilities for realizing the right and the burden 
states bear should be considered. He writes: “And an obligation, which is the content 
of a right, will only exist if it is feasible, which is in turn a matter of it being possible 
to comply with and not unduly burdensome.”298 He is even more pragmatic that I 
am when he considers that an obligation has a natural limit in feasibility. In contrast, 
I consider that a state is violating human rights obligations if it cannot secure the 
minimum core of a human right. There is also a significant difference between what 
a state cannot do and what it will not do, which is considered political feasibility.299  

If only protecting the essential core of the right is minimalism, it is fair to say that 
the level of human rights protection in the ECtHR is minimalistic in the context of 
family reunification which deals with the admission of foreigners. The ECtHR has 
reiterated in every case the significance of the elsewhere doctrine and in most case 
has found no insurmountable obstacles to enjoying family life elsewhere and 
therefore no violation. The fair balance test has not provided much additional human 
rights protection, and therefore the borderline for finding a violation has been close 
to the bottom line.300 However, there are a couple of cases where the ECtHR has 
provided a glimpse of fairer balancing, found a violation, and thus shown that there 
can be protection beyond the minimum core. Unfortunately, the recent practice of 
detecting insurmountable obstacles but not finding a violation can be interpreted as 
limiting the core of the right and thus labelled ultra-minimalism.301 Human rights 
minimalism means a narrower scope and weaker protection, but it can also mean 
better predictability. The indeterminacy of the scope of protection outside the core 
area is considered problematic and therefore a minimalist system is seen as practically 
determinate, feasible and politically viable.302 However, balancing the core area also 
brings indeterminacy to the minimalistic, or rather, the ultra-minimalistic approach. 

A striking detail in the recent cases concerning the waiting time, as well as in some 
other cases before, has been that the proportionality is assessed only observing the 
consequences to the applicants in this individual case. The court considers the actual 
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waiting time endured by the applicants and not the time that the law might allow if 
strictly applied.303 Although most of the cases in the ECtHR concerning family 
reunification deal with case-by-case (in casu) individual proportionality assessment, 
the court potentially has an option to engage in a more abstract assessment of 
legislation. It has also done so in family reunification cases, but in relation to claims 
of discrimination (Art. 14).304 The hesitation and at times heated discussion on the 
possibility for abstract assessment of the legislation are a symptom of a lack of a 
common understanding or opinio juris on the competences of the ECtHR. The idea 
of contextual limitation on application of the ECHR to immigration issues seems to 
hold strong among states. The principle of subsidiarity, strengthened by additional 
Protocol No. 15, may justify a wider margin of appreciation in some cases, but is it 
supposed to limit some contexts outside of human rights supervision or limit the 
protection to the minimum core? In contrast, the European Union has taken a firmer 
stand on the question of competence and rights protection, also reflecting the 
proportionality assessment, which will be explained in the following chapter. 

 

 
303 “Although Article 8 of the Convention cannot be considered to impose on a State a general 
obligation to authorise family reunification on its territory (see paragraph 142 above), the object and 
purpose of the Convention call for an understanding and application of its provisions such as to render 
its requirements practical and effective, not theoretical and illusory, in their application to the particular 
case.” ECtHR, M.A v. Denmark, 9 July 2021, para 162. 
304 See e.g. ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985. 
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4 BALANCING IN EUROPEAN UNION LAW 

4.1 Common Immigration Policy and Legislation on Family 
Reunification 

The competence of the Union in immigration policy is based on Article 79 of the 
TFEU. Finland is a member of the EU and is bound by the common immigration 
and asylum policy and law. Article 79 TFEU establishes both the aims of common 
migration policy, which are “efficient management of migration flows, fair treatment 
of third country nationals residing legally in Member States, and the prevention of 
[…] illegal immigration and trafficking in human beings”, as well as the competence 
of the EU to legislate on family reunification. The preamble (Para. 16) to the Family 
Reunification Directive states that “the objectives of the proposed action, namely 
the establishment of a right to family reunification for third country nationals to be 
exercised in accordance with common rules, cannot be sufficiently achieved by the 
Member States and can therefore, by reason of the scale and effects of the action, be 
better achieved by the Community”. The objectives mentioned in the preamble 
(Paras 4 and 6) of the Family Reunification Directive are to facilitate integration, to 
promote economic and social cohesion, as well as to protect the family and establish 
or preserve family life. The family reunification framework in EU law thus 
encompasses general Community policy objectives and more specific immigration 
policy objectives. 

EU law and the Family Reunification Directive must be in accordance with the 
fundamental rights laid down in the EU Charter, as well with human rights standards 
established by the ECHR. However, the compliance and the effect of the FRD on 
European protection of family life are debated. Many observers argue that the 
directive does not comply with human rights standards.305 The problem of 
compliance is best illustrated by the EU Parliament’s motion for the annulment of 
certain articles of the Family Reunification Directive for being contrary to the 
fundamental right to respect for family life.306 Proponents of the annulment argued 
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that certain articles allowing derogations such as waiting period or age limit for family 
reunification are against fundamental and human rights obligations. However, the 
CJEU considered that the directive does not violate human rights obligations since 
it does not oblige the member states to apply those above-mentioned restrictions, 
but leaves a margin of appreciation to consider fundamental and human rights 
obligations, for example, through Article 17.307 In addition, although the Advocate 
General and the judges meticulously investigated the existing obligations of 
international law on family reunification, they did not find clear rules to be in conflict 
with the directive. 

Nevertheless, the Family Reunification Directive is acknowledged to have rights-
promoting objectives.308 The EU approach can be considered a rights-based 
approach to migration since EU law legally protects the right to family reunification 
and determines it as the starting point of legal argumentation.309 The “cosmopolitan 
outlook” of EU migration law described by Thym also coincides with the rights-
based approach since “it is bound to take migrants’ interests seriously”.310 It is logical 
to assume that this different default point also affects the interpretation and effective 
protection of family life. As mentioned above, the overall assessment is a human 
rights obligation in family reunification cases. The EU legislature has taken this into 
account in Article 17 FRD by including a requirement to consider certain interests 
on a case-by-case basis before denying family reunification. European countries had 
similar provisions in their respective legislations or at least practices in their 
migration management even before the EU directive due to human rights 
obligations. In addition, the FRD seems to recognise the elsewhere rule as a 
minimum human rights obligation since it states that as an extra requirement for 
facilitation of family reunification for refugees (Art. 12(1)). 

Article 17 FRD states: “Member States shall take due account of the nature and 
solidity of the person's family relationships and the duration of his residence in the 
Member State and of the existence of family, cultural and social ties with his/her 
country of origin where they reject an application, withdraw or refuse to renew a 
residence permit or decide to order the removal of the sponsor or members of his 
family”. The factors to be balanced in the overall assessment are thus prescribed by 
law and establish procedural rules for authorities. According to a Communication 
from the EU Commission, procedural requirements also entail considering factors 

 
307 CJEU, Parliament v Council, C-540/03, 27 June 2006, paras 87–90, 98 and 103–104. 
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such as the living conditions in the country of origin, the age of the children 
concerned, the fact that a family member has been born and/or brought up in the 
member state, economic, cultural and social ties in the member state, the dependency 
of family members and the protection of marriages and/or family relations.311 More 
factors can also be detected from the recent case law analysed below. 

Article 17 can be considered as guidance for the proportionality assessment since 
it lists the factors to be taken into account in the overall assessment, similarly to the 
factors relevant to the balancing exercise in the ECtHR. The balancing plays a role 
in cases where the conditions of the directive are not fully met by the applicant. In 
other words, even if the admission of a family member is denied based on a condition 
allowed by the directive, authorities have to consider the proportionality of the 
negative decision. The balancing of the relevant factors indicated above is necessary 
to avoid excessively restrictive and disproportionate application of the directive in 
individual cases. Some observers have noticed that there are member states which 
do not understand what this article expects from the implementation and application 
of the law. At the time of the intended revision of the Family Reunification Directive, 
Wiesbrock considered that Article 17 should be modified to articulate more explicitly 
that “all cases had to be considered individually, preventing blanket refusal on 
grounds of non-compliance and guaranteeing that exceptions are made for all 
applicants who cannot reasonably be expected to comply with the conditions”.312 
No revision to the FRD has been made, but the Commission recalls in the 
Communication that the obligation for overall assessment based on Article 17 “also 
applies when Member States have made use of the possibility of requiring evidence 
of the fulfilment of certain conditions”.313 

The drafters of the Family Reunification Directive intended Article 17 to reflect 
the balancing in the ECtHR and to function as a backstop or safety net.314 However, 
some observers also considered that uncritical utilisation of Article 17 could be a 
problem in the sense that “the parameters of Article 17 may not be regarded as 
sufficient if compared with the series of ‘guiding principles’ set down by the 
ECtHR”.315 Their main concern seemed to be that the implementation and 
interpretation by the member states and the CJEU might not live up to the standards 
of the ECtHR. The European Commission has stressed that in the proportionality 
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assessment, the weight assigned to individual and public interests must be similar to 
that in comparable cases and refers to the case law of the ECtHR and the CJEU.316 
Many commentators seem to have considered concordant standards as positive and 
rights promoting, but they have mainly referred to standards stemming from the 
context of expulsion.317 It is thus necessary to reflect on the level of human rights 
protection in the context of admission and compare it to EU law standards. 

 

4.2 Proportionality Assessment and Balancing in the Case Law 

The case law of the CJEU has proven that Article 17 does indeed require a 
proportionality assessment in the form of an individual assessment of relevant 
factors. In various paragraphs in the case Parliament v. Council, the CJEU stresses 
the importance of Article 17, although without mentioning proportionality. The 
court confirms that the relevant “criteria correspond to those taken into 
consideration by the European Court of Human Rights”.318 The CJEU has stated in 
the case Parliament v. Council that the balance of interests includes all three aspects 
when relevant to a specific case.319 The court has specified in its case law those three 
factors and given other factors for consideration. When the CJEU referred to 
relevant factors based on the case law of Article 8 ECHR, it mentioned: “The 
European Court of Human Rights has stated that, in its analysis, it takes account of 
the age of the children concerned, their circumstances in the country of origin and 
the extent to which they are dependent on relatives”.320 The three aspects have not 
always been equally important. For example, in the case of Chakroun, the CJEU 
made reference to the factor of duration of stay but not to the factor of cultural and 
social ties with the country of origin.321 Later, in the case of Buitenlandse Zaken v. 
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K and A in 2015, the CJEU introduced some factors that need to be taken into 
account when assessing specific individual circumstances for departing from 
integration measures: “age, illiteracy, level of education, economic situation or 
health”.322 In addition, Advocate General Kokott mentioned in her opinion that 
“availability of preparatory material in a form that he can understand, the costs 
payable, and the burden in terms of time may also be significant”.323  

In the first contentious case invoking the Family Reunification Directive, namely 
that of Chakroun v. Minister van Buitenlandse Zaken in 2010, the court explains that 
the obligation of individual assessment established in Article 17 precludes any 
blanket application of the conditions allowed in the FRD.324 However, Article 17 or 
proportionality assessment were not central to the court’s argumentation in this case, 
since the main focus was on textual interpretation related to other articles. However, 
an important aspect of this case was the CJEU emphasizing that the objective of this 
directive is to promote family reunification.325 Furthermore, the court stated that 
“Article 4(1) of the Directive imposes precise positive obligations, with 
corresponding clearly defined individual rights, on the Member States, since it 
requires them, in the cases determined by the Directive, to authorise family 
reunification of certain members of the sponsor’s family, without being left a margin 
of appreciation”.326 The CJEU also stated that the possibilities of restricting family 
reunification (in Art. 7(1)(c)) must be interpreted strictly “since the authorisation of 
family reunification is the general rule”.327 These founding principles for the CJEU’s 
approach to family reunification cases and to the interpretation of the directive 
appear different from the deferential approach of the ECtHR, where the starting 
point is the sovereign right to control immigration. 

In the joint cases of O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto 
v. L in 2012, the CJEU restated the obligation regarding individual proportionality 
assessment established by Article 17 FRD. The court stated that the competent 
authority has to “make a balanced and reasonable assessment of all the interests in 
play”, when implementing the directive but also when applying it in an individual 
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case, and consider the best interests of the children involved.328 The CJEU further 
advised that when implementing or interpreting the directive, the provisions need to 
be applied in the light of Articles 7 and 24 of the EU Charter of Fundamental Rights, 
“with a view to promoting family life”.329 The court also stressed that the member 
states should avoid undermining the objectives and effectiveness of the FRD,330 
which must have been a cause for concern, especially since the Finnish court did not 
recognise the directive as a supranational source of law in its deliberation and 
questions for preliminary ruling presented to the CJEU. 

In the case of K and A in 2015, the CJEU was specifically asked to give a 
preliminary ruling on the proportionality of integration measures restricting family 
reunification. The CJEU applied its earlier principle by saying that since the 
authorisation of family reunification is the general rule, the possibility to impose an 
integration requirement (Article 7(2) FRD) must be interpreted strictly.331 In 
addition, the court restated that “the leeway given to the Member States must not be 
used by them in a manner which would undermine the objective and effectiveness 
of that directive, which is to promote family reunification”.332 The CJEU took the 
view that the EU’s general principle of proportionality was central in evaluating the 
legality of the implementation measures concerning integration requirement.333 The 
court stated an example that a requirement of passing an integration examination 
would exceed what is necessary if it prevented family reunification although “they 
[the applicants] have demonstrated their willingness to pass the examination and they 
have made every effort to achieve that objective”.334 The CJEU added that the 
integration measure should not be aimed at filtering out those persons able to 
exercise their right to family reunification.335 The CJEU requires that a hardship 
clause (similar to Article 17 FRD) in national law should exempt a family member 
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from an integration requirement “in all possible cases where maintaining that 
requirement would make family reunification impossible or excessively difficult”.336 
In addition, the same requirement was applied to the proportionality assessment of 
application fees, as well as to the costs of integration tests and materials.337 

In her opinion on the case of A and K, Advocate General Kokott refers 
repeatedly to Article 17, and separately to a proportionality test, which is supposed 
to be explained by reference to the Green Paper published in 2011.338 The Green 
Paper states in the part referred to that the admissibility of integration measures 
“should depend on whether they serve the purpose of facilitating integration and 
whether they respect the principles of proportionality and of subsidiarity”.339 It is 
not clear, however, if the Commission is referring to proportionality as in Article 
5(3) TEU or Article 52 in the Charter of Fundamental Rights. Furthermore, the 
evaluation report of the Commission referred to states that the proportionality of 
integration measures can be assessed “on the basis of the accessibility of such courses 
or tests”, and considering if “their impact serve purposes other than integration”.340 
Elsewhere in that report the Commission also states that restrictions on grounds of 
public order should follow the general principle of proportionality and Article 17, 
requiring “to take account of the nature and solidity of the persons’ relationship and 
duration of residence, weighing it against the severity and type of offence against 
public policy or security”. Here the Commission seemed to consider the 
proportionality test to be something other than the individual assessment based on 
Article 17 of the Directive. However, the CJEU claimed that Article 17 supports the 
interpretation of the proportionality principle when the member state assesses case-
by-case the factors relevant to counterbalance the integration requirement.341 

In the case of Khachab in 2016, which deals with the income requirement 
prescribed in Article 7(1) of the Family Reunification Directive, the CJEU reiterated 
that the “competent national authorities, when implementing Directive 2003/86 and 
examining applications for family reunification, must make a balanced and 
reasonable assessment of all the interests in play”.342 The court considered that the 
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margin of appreciation was somewhat narrowed because the national authorities had 
to interpret Article 7 FRD in the light of Article 7 of the Charter, which protects 
private and family life.343 The general principle of proportionality was mentioned 
again in this case, pointing towards an obligation to ensure the proportionality of 
implementation measures at the national level. The CJEU stated that the measures 
“must be suitable for achieving the objectives of that legislation and must not go 
beyond what is necessary to attain them”.344 In this case, the CJEU considered that 
the directive had the general objective of facilitating the integration of third country 
nationals into member states by making family life possible through reunification,345 
as well as a more specific objective of the family not becoming a burden on the host 
society, stemming from the relevant Article 7(1).346 Although in this case the CJEU 
did not base its argumentation on a proportionality assessment,347 it seems that the 
court may have weighted the restrictive measures against the specific aim of 
protecting the economic well-being of the country.348 The concrete outcome of this 
case was the clarification that the terms “stable” and “regular” in Article 7(1)(c) FRD 
allow prospective assessment of resources for one year following the submission.349 

The income requirement was also under review in the case of K and B in 2018. 
Here the CJEU considered that it had jurisdiction and competence to give a 
preliminary ruling in a case concerning a sponsor who had subsidiary protection 
status, which is normally outside the scope of the FRD. The CJEU wanted to clarify 
the interpretation of the FRD because the national authorities had explicitly 
legislated on treating a sponsor benefitting from subsidiary protection similarly to 
refugees covered by the FRD.350 The court stated that when applying Article 17 
FRD, “account must be taken, inter alia, of specificities related to the sponsor’s 
refugee status”. It referred to aspects similar to the ECtHR elsewhere test when 
explaining that “since they cannot conceivably lead a normal family life in their 
country of origin, they may have been separated from their family for a long period 
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of time before being granted refugee status and satisfying the substantive conditions 
required by Article 7(1) of the directive may pose greater difficulties for them than 
for other third country nationals”.351 The CJEU ruled that the three-month 
condition for exemption from income requirement cannot apply to situations in 
which particular circumstances render the late submission objectively excusable.352 
Although this decision gives guidance on interpretation of income requirement for 
refugees, it does not directly apply to beneficiaries of subsidiary protection in other 
member states. However, a similar requirement to consider ties to the country of 
origin, as well as the option to enjoy family life elsewhere, applying to everyone is 
directed to states through the ECtHR.  

Integration requirements have been under scrutiny in the CJEU in some cases. 
In 2022, in the case of X v. Udlændingenævnet the Danish court requested a 
preliminary ruling on integration requirements for the family reunification of a 
Turkish sponsor.353 The case triggered provisions in the Association Agreement 
(Decision No 1/80) between EU and Turkey prohibiting new restrictions on the 
rights of Turkish workers (Art. 13). The court considered the language test required 
of the sponsor as a new requirement, which is prohibited unless it is justified by 
public policy, public security or public health (Art. 14) or if it is justified by an 
overriding reason in the public interest.354 The court did not find a match in the 
Article 14 objectives, but accepted integration as an overriding reason in the public 
interest. However, the CJEU conducted a proportionality assessment to test if the 
national legislation “is suitable to achieve that objective and does not go beyond 
what is necessary in order to attain it.”355 In the end, the CJEU considered that the 
restriction was not justified because the language test required of the sponsor was 
not a suitable measure to ensure successful integration of the family member since 
the abilities or language skills of the family member were not considered. 

Another recent relevant case was that of X and Others v. État belge, also known 
as “Afrin”, in 2023.356 The CJEU considered that whereas Article 4(1) establishes a 
right to the family reunification of certain family members without allowing a margin 
of appreciation, Article 5 on procedural provisions leaves some margin to the 
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member states. The court stressed that “the margin of appreciation must not be used 
by them in a manner which would undermine the objective of that directive or its 
effectiveness”.357 The case was about the procedural obligation to apply for family 
reunification in person at a diplomatic or consular post. The Belgian legislation was 
deemed contrary to EU law because it did not allow exceptions and consideration 
of difficult circumstances that could amount to “inhuman or degrading treatment, 
or indeed put their lives in danger”.358 The CJEU emphasised the need for more 
favourable conditions for refugees and facilitation of their family reunification.359  

The case was resolved on reasoning based on fundamental rights and the 
balancing required by Article 52 of the Charter.360 The CJEU reiterated that the FRD 
needs to be interpreted and applied in the light of Articles 7 and 24 of the EU Charter 
of Fundamental Rights.361 Although the court pointed out that Article 7 contains 
rights corresponding to Article 8 ECHR, it constructed the proportionality test 
slightly differently. The CJEU considered that such inflexible legislation “infringes 
the right to respect for the family unit laid down in Article 7 of the Charter”.362 
Together with the Advocate General, the court assessed that the legislation making 
applying for family reunification impossible or excessively difficult, thus jeopardising 
the effective enjoyment of that right, was a disproportionate interference in the right 
to respect for family unity when otherwise legitimately aiming at protecting the 
system against fraud.363 

 

4.3 Analysis of the Protection of Family Life 

Sitaropoulos in 2006 observed that the EU had embarked on a more inclusive path 
regarding the human rights of third country nationals by enacting the Family 
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Reunification Directive, although he found the directive to be lacking in many points 
on the level of European protection.364 I agree that there may be issues of compliance 
in relation to certain strict conditions allowed by the FRD, but from the wider 
perspective of international obligations towards family reunification, it is actually the 
EU that sets better standards of protection for many immigrants.365 More protective 
standards can be seen in the mere fact that EU law explicitly establishes a “clearly 
defined individual right”.366 EU law thus recognises the right to family reunification 
as a default point, whereas the ECtHR considers it to be an exception to the rule of 
a sovereign power over the admission of immigrants.367  

Moreover, the strength of the obligations stemming from the FRD is considered 
“unrivalled by any other international instrument”, and, for example, to go beyond 
the very weak obligation contained in Article 44 of the International Convention on 
Migrant Workers’ Rights.368 However, it seems to me that the CJEU has revived the 
almost forgotten standards of the European Social Charter (SopS 79–80/2002). The 
CJEU has stated that the member states should not have such restrictive 
requirements for family reunification which “would make family reunification 
impossible or excessively difficult”.369 This principle resembles the standard 
stemming from Article 19-6 of the European Social Charter, which the European 
Committee of Social Rights (ECSR) has interpreted to require facilitation of family 
reunification and laws that “should not be so restrictive as to prevent any family 
reunion”.370 However, the ECSR seems to accept that the law may prevent family 
reunification in a limited number of cases.371 

Despite the many similarities in the human rights protection afforded by the 
CJEU and the ECtHR, I also perceive important differences. In contrast to the 
exceptionality approach of the ECtHR, EU law recognises the right to family 
reunion as the general rule. The elsewhere approach dominates in the human rights 
court, but the CJEU has not applied such contextual limitations which would affect 
the scope of the protection of family reunification. The approach of the ECtHR has 
been described by the Advocate General of the CJEU as protection in hardship 
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situations.372 However, in the Family Reunification Directive, the protective effect 
of “clearly defined individual rights” as well as the application of Article 17 and the 
general proportionality principle is not restricted to hardship cases and exceptional 
circumstances. I consider that the default point for legal inquiry determines the 
approach of the court as well as the weight attached to different factors in the 
proportionality assessment. 

The proportionality principle and balancing in family reunification cases in EU 
law can thus be applied through different routes. Article 17 requires considering and 
balancing differing interests when the applicant would not otherwise fulfill the 
requirements in the Family Reunification Directive. Article 17 is clearly influenced 
by the ECtHR standards, but it is not clear if that article is only supposed to 
guarantee the human rights minimum or higher standards. Proportionality 
assessment is also conducted without applying Article 17 because the directive has 
to be interpreted in the light of the Charter and the right to respect for family life 
protected in Article 7. The application of the Charter brings with it the 
proportionality requirement in Article 52 of the Charter. According to that article, 
limitations of fundamental rights need to be provided for by law, respect the essence 
of the right and be proportionate. Although some convergence with the ECtHR is 
obvious, the CJEU seems to follow its own standards. It is also remarkable that the 
CJEU prefers to make the proportionality assessment in abstracto, considering the 
proportionality of the legislative choices and the legislation implementing the 
directive. In contrast, the majority of judges in the ECtHR do not deem this possible 
and concentrate on the details of an individual case, thus assessing proportionality in 
casu. 

Although the Commission only mentions procedural obligations,373 in the 
literature the balancing of interests in the CJEU is also considered to involve 
substantive requirements.374 Procedural requirements leave some discretion to 
authorities, whereas substantive revision submits the weight of different factors to 
the scrutiny of the Luxembourg Court. In the case of K and A in 2015, Advocate 
General Kokott appeared to suggest in her opinion that the CJEU might be ready to 
develop the criteria of proportionality assessment, but not necessarily to give a ruling 
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on the proportionality of a particular restriction in a contentious case.375 However, 
recent cases have shown that the CJEU is ready to substantively assess the weight of 
different rights and interests in the proportionality assessment. Hilbrink also argues 
that the EU proportionality test includes the element of necessity that must always 
be argued for.376 

In many cases, in addition to substantively assessing the weight of different 
interests, the CJEU seems to have critically analysed the general interest presented 
as an objective and an aim for the restriction. The CJEU has emphasised 
reasonableness and suitability as specific aspects of the proportionality analysis. 
From the viewpoint of the general principles of EU law, as Tridimas has pointed 
out, suitability is often assessed before proportionality.377 This is shown by rigorous 
assessment of the legitimacy of the measures and objectives presented for 
limitations. Neither the Family Reunification Directive nor the Charter of 
Fundamental Rights stipulates legitimate aims as stated in Article 8-2 ECHR. The 
Charter only mentions the “objectives of general interest recognised by the Union 
or the need to protect the rights and freedoms of others” (Art. 52(1)). However, the 
CJEU seems to have accepted policy aims similar to those in Article 8-2 and the case 
law of the ECtHR. The case law presented here considers, for example, enhancing 
integration, protecting economic well-being and preventing fraud as legitimate aims. 
Hilbrink considers that in the EU law, “a generic interest in ensuring effective 
immigration control or in quantitatively restricting immigration is not considered a 
legitimate justification for denying entry or residence”.378  

The fact that the CJEU refers to Article 7 of the Charter of Fundamental Rights, 
namely the right to respect for family life, and applies the limitation test based on 
Article 52(1) of the Charter, suggests that family reunification is protected by 
fundamental rights. The CJEU has referred to the right to family unity, which 
indicates that in EU law the family unity of immigrants is better protected than in 
the ECtHR. Perhaps no similar contextual limitation exists, and family unity is 
weighted similarly as in the context of child protection, for example. Another, 
slightly different question is if family reunification is protected in EU law as a 
fundamental right. Thym pointed out in 2009 that the CJEU case Parliament v. 
Council “emphasizes that rights established by the Directive are no direct realisation 
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of constitutional guarantees”. Adding, however, that although “such individual rights 
remain ‘simple rights’ without the normative force of constitutional fundamental 
and/or human rights”, it does not mean that they are meaningless.379 

There has been little interaction between the CJEU and the ECtHR in family 
reunification cases. Klaassen noted in 2015 that the CJEU has not referred to the 
ECtHR practice in its case law concerning family reunification.380 However, he does 
not seem to count the case of Parliament v. Council. Some scholars have expected 
the Strasbourg Court to be influenced by the FRD, although it has seemed unclear 
how this interaction would affect the level of protection.381 Thym has considered 
that the margin of appreciation would partly lose its relevance.382 Recently, in 2021, 
the ECtHR has referred to the Family Reunification Directive in the case of K.A. v. 
Denmark with the purpose of justifying a wide margin of appreciation to states 
wishing to restrict the family reunification of sponsors receiving subsidiary or 
temporary protection. The ECtHR interpreted EU law to allow a three-year waiting 
time but did not consider that the CJEU definitely required strict scrutiny of the 
proportionality of that measure. Interestingly, the CJEU has interpreted the ECtHR 
practice in the case of Parliament v. Council and already concluded in 2006 that a 
waiting time for family reunification would not be contrary to the ECHR.383 
However, in my opinion, the case of Parliament v. Council did not sufficiently 
consider the factor of insurmountable obstacles or the elsewhere test. 
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5 RESPECT FOR FAMILY LIFE IN NATIONAL LAW 

5.1 Human Rights Monitoring in Finland 

According to the literature review in Chapter 1.2 and the legal analysis in Chapter 3, 
the main human rights obligations for the right to respect for family life in family 
reunification cases are legality, legitimate aim and proportionality of restrictions. The 
ECtHR most often supervises how the national courts assess fair balance in a specific 
case, but the supervision may also extend to other national actors – “the Court has 
repeatedly held that the choices made by the legislature are not beyond its scrutiny 
and has assessed the quality of the parliamentary and judicial review of the necessity 
of a particular measure”.384 In most cases, the ECtHR merely checks in a procedural 
sense that the balancing is conducted at the national level, but in some cases the 
ECtHR conducts the balancing itself in a more substantive sense. The ECtHR has 
stated that insufficient reasoning and absence of real balancing are contrary to the 
requirements of Article 8.385 However, the ECtHR does not specify what institution 
at the national level should be in charge of balancing and how the states should 
arrange their human rights monitoring. 

In this chapter, I will contemplate how human rights compliance, and especially 
balancing, is organised in the Finnish system in general and in the specific context 
of family reunification. First, I need to clarify some aspects of the interplay between 
human rights standards and their monitoring in the national legal system of Finland. 
According to Ojanen, the starting points for the co-ordination of human rights 
supervision between national and supranational systems in Finnish constitutional law 
are that: 1) supranational and national rights form a pluralist system where the 
different parts complement each other and should be interpreted in harmony, 2) the 
subsidiarity principle in supranational fundamental and human rights law expects 
that the supervision is primarily national and that states can autonomously decide 
how that system works, the highest court being the backstop, 3) the Finnish 
Constitution expects all authorities to ensure basic and human rights, but places the 
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Constitutional Law Committee of Parliament in charge of the supervision of 
constitutionality and 4) supranational obligations are minimum standards that cannot 
be derogated, but national rights protection may, and sometimes should, be better.386 

Lavapuro et al. explain how the Finnish system of constitutional human rights 
supervision is of an intermediate type between legislative sovereignty and judicial 
supremacy. The Constitutional Law Committee issues opinions and interpretations 
of the constitutionality of government bills, thus an ex ante constitutional review. 
This is a parliamentary committee (consisting of members of parliament) but they 
intend to make legal analysis, and for that they consult legal scholars and other 
experts. The Constitutional Law Committee has the authority to determine the 
content of constitutional rights, but its style of reasoning has not been helpful to the 
courts. The Committee usually comments on formal and technical issues and is 
thoroughly dogmatic. Lavapuro et al. write that “its outcomes are actually strikingly 
exempt from such political and moral deliberations”.387 The authors also point out 
some flaws in the reasoning of the Committee, when it seems to have forgotten its 
role as the most authoritative interpreter and argued that its interpretation was only 
relevant in the context of the specific government bill issue.388  

The courts assumed an ex post role in the constitutionality review in 2000, when 
the current Constitution was enacted (Section 106). Any court can set aside a law if 
it is deemed unconstitutional or in breach of international obligations. Therefore, 
lower administrative courts have an important task to ensure correct human rights 
balancing. The Supreme Administrative Court rectifies obvious mistakes and sets 
precedents on issues requiring guidance to ensure equal application of law in various 
lower administrative courts. However, in many areas of law, including migration law, 
access to the highest court is limited by the requirement of leave to appeal. In 
addition, a curiosity in the Finnish system is that also the Immigration Service can 
lodge an appeal to the Supreme Administrative Court. Therefore, although the 
Supreme Administrative Court judgements are powerful, human rights monitoring 
cannot be left entirely to the highest court because it will not review every case. 

The revisionary powers given in Section 106 of the Constitution are rather weak, 
since, for the court to set aside a statutory requirement, it needs to show “evident 
conflict” with constitutional or supranational obligations. Therefore, the main tool 
for judicial revision has been harmonising a “human rights friendly” 
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89 

interpretation.389 Lavapuro et al. argue that the courts have gradually started to refer 
especially to the practice of the ECtHR.390 However, this may be partly due to the 
observations that the Constitutional Law Committee does not give much substantive 
interpretation and that there is not much dialogue between different actors in 
Finland. Ojanen wrote in 2011 that the courts seem to follow the minimalist 
approach of only securing minimal human rights but of not advancing the national 
level of basic rights protection.391 

Based on firmly established constitutional doctrine, limitations to national basic 
rights must be tested with a “permissible limitation test”.392 This is applied primarily 
in the Constitutional Law Committee, but it should also be adhered to in the court.393 
The national test includes the following seven conditions: 

“(i) Limitations must be provided by an Act of Parliament. 
(ii) Legislative provisions on limitations must be sufficiently clear and precise. 
(iii) The essence of a constitutional right cannot be subject to limitations. 
(iv) Limitations must have a legitimate aim that corresponds to the objectives of 
general interest or the need to protect the fundamental rights of others. 
(v) Limitations must conform to the principle of proportionality, including be 
necessary for genuinely reaching the legitimate aim. 
(vi) Limitations must be in conformity with human rights obligations binding on 
Finland. 
(vii) There must exist adequate legal safeguards (judicial review, the right to 
appeal, the right to be heard, etc.) regarding interferences with constitutional 
rights.”394 
The national limitation test thus resembles the general limitation test for relative 

rights in the ECtHR. For example, it also includes the proportionality requirement. 
Yet there is one significant difference; the national test establishes a clear principle 
on protecting the essence of the right. Ojanen and Salminen claim that in this test, 
every factor is decisive, meaning that if even one criterion is not met, the limitation 
is unconstitutional. I agree with them that the national test is, at least potentially, 
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more rigorous than the limitation test in the ECtHR.395 In this chapter, I will 
investigate how the legislature and the Constitutional Law Committee have 
implemented supranational legal obligations and considered the permissibility of 
fundamental and human rights limitations in the context of family reunification. The 
role of courts is also briefly addressed.  

 

5.2 Balancing in Finnish Immigration Law 

Finnish immigration law currently regulates in some considerable detail the entry of 
family members of sponsors already residing in Finland. Almost all sponsors are 
eligible for family reunification, but there are various legal conditions, as well as 
administrative hurdles, and these may differ depending on the immigration status of 
the sponsor.396 In the publications forming part of this dissertation, I have mainly 
concentrated on the condition of sufficient financial requirements (Finnish Aliens 
Act, Section 39) since it has often been considered to be a significant restriction on 
family reunification in Finland.397 Section 39.1 presents a clear rule that a certain level 
of income, the amount of which is specified in administrative guidance, is a condition 
for residence permit. However, it also leaves a certain amount of discretion and the 
option to consider human rights obligations and proportionality, the application of 
which is the focus in this sub-chapter. 

In Publication I of this dissertation, I analysed the human rights principles related 
to family reunification and also the compliance with human rights of the income 
requirement as a precondition for family reunification. The publication has three 
objectives: to demonstrate the real-life consequences of the strict income 
requirement, to explain the legislation and administrative practice relevant to this 
topic, and to assess the compliance with national and supranational European 
standards on proportionality. The focus of this publication was foreign workers, or 
in other words labour migrants, since when I started the work for this dissertation, 
low-income migrant workers seemed to be the group most affected by the income 
requirement. Later, after the 2016 amendment, the most affected group turned out 
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to be sponsors enjoying subsidiary protection, which I concentrated on in the rest 
of the publications constituting this dissertation.  

In Publication I of this dissertation, I explain how the high income requirement 
affects low-income, but also middle-income workers because the income required 
for a family of four is higher than the average wage in Finland. I explain with a 
practical example how the families might be obliged to either live separated, how the 
sponsor would need to take on various jobs, or would need to find a job for the 
spouse before his or her arrival in Finland. I show in detail how the law and 
administrative guidance direct the decision-maker. The focus is on the analysis of 
the social security system and on the calculation of the income since some benefits 
can be considered as income and some not. It turned out to be crucial, also from the 
viewpoint of EU law obligations, which benefits can be considered as “social security 
benefits compensating for expenses” (Section 39.2) and which are basic social 
assistance. I found some inconsistencies or at least unclarity in the relevant sources 
of law and in the literature. Different interpretations are possible, but, for example, 
the chosen approach to exclude unemployment benefit for foreigners (formerly 
integration benefit) from the income calculations does not seem illegal. However, I 
argue in the publication that a more lenient approach on the required income level 
or included benefits would be more human rights friendly and could be seen as an 
investment rather than a burden on the economic well-being of the country.  

In addition to a legal conceptual analysis, the case needs to be analysed through 
the obligations stemming from the proportionality principle. Finnish law and 
administrative practice terminologically distinguish the situations where the 
proportionality of legislation is assessed in abstracto (in Finnish suhteellisuus) and when 
it is assessed in casu in an individual case (in Finnish kohtuullisuus). I analysed how 
European human rights law establishes some principles for in casu proportionality 
assessment, but the requirements are too vague and unclear to apply. However, EU 
law also applies in this case since migrant worker sponsors are covered by the Family 
Reunification Directive, which requires case-by-case (in casu) proportionality 
assessment when denying family reunification (Article 17). Application of the 
directive brings with it the guidance of the CJEU practice, for example, the 
requirement that when applying the Article 17 FRD, the relevant fundamental rights 
of the EU Charter also need to be considered (Articles 7 and 24).398 In addition, 
although it is necessary but not sufficient to legislate on proportionality assessment, 
it needs to be effective to ensure that the limitations on family reunification do not 
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render enjoyment of the right to family reunification impossible or extremely 
difficult.399 According to EU law standards, proportionality is supposed to be 
observed both in casu and in abstracto.400 

The proportionality assessment required by human rights law and EU law is 
enshrined in the Finnish Aliens Act. Many sections address the need to assess 
necessity, proportionality and human rights compliance with restrictions. First of all, 
Section 5 states: “in the application of this Act, aliens’ rights may not be restricted 
any more than necessary”. According to the literature, this Section 5 reflects the 
more general proportionality principle in administrative law, which is expressed in 
the Section 6 of the Administrative Procedure Act (434/2003). According to Laakso, 
the practical meaning of the proportionality principle is that the decision-maker 
chooses, among all the possible legal outcomes, the option that least restricts the 
rights of the foreigner. He thinks that this differs from an individual proportionality 
assessment and points out that there is no such requirement in general administrative 
law.401 However, Kotkas has shown that individual proportionality assessment may 
exist in special administrative law such as in the field of social welfare law.402 It is 
obvious that immigration law also has individual proportionality assessment 
implemented in law, as I will demonstrate next in detail. 

In 1983, when the first Aliens Act (400/1983) was enacted, the legislature created 
an overall assessment in an individual case for situations involving expulsion, which 
required considering ties to Finland, the seriousness of the crime and certain aspects 
of non-refoulement (Section 18.3–4). Later in 1991, a new Aliens Act (378/1991) was 
passed and the overall assessment in a situation of expulsion was amended to include 
consideration of family relations and the principle of non-refoulement (Section 43). 
Based on preparatory works,403 the impetus for these provisions was the new 
international law obligations, and especially ECHR obligations, that needed to be 
implemented after Finland’s accession to the Convention. Later, in 2004, this 
provision transferred to the current Aliens Act (Section 146.1) and amended by 
means of referring to the best interests of the child, respect for family life and ties to 
the country of origin. Soon after that, in 2006, Section 66 a was added to the Aliens 
Act in connection with the implementation of the Family Reunification Directive.404 
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This proportionality test corresponds to the individual proportionality assessment of 
Article 17 FRD. Three aspects must be taken into account when considering refusal 
of the permit: “the nature and closeness of the alien’s family ties, the duration of his 
or her residence in the country and his or her family, cultural and social ties to the 
home country”.405 Section 66 a thus introduced a requirement for an overall 
assessment and human rights consideration in the context of family reunification, 
also in situations of admission and not only expulsion.  

In addition to those more general individual proportionality tests, Section 39.1 
establishes an individual assessment to consider derogation from the income 
requirement: “In individual cases, a derogation may be made from the requirement 
if there are exceptionally serious grounds for such a derogation or if the derogation 
is in the best interests of the child”. This Section thus mentions two factors that 
could justify a decision not to apply the income requirement in an individual case. 
According to the preparatory works,406 “exceptionally serious grounds” are intended 
to cover situations where an income requirement would be disproportionate in an 
individual case (in Finnish kohtuuton), for example in the case of children or disabled 
people, as well as considering various obligations and standards stemming from 
supranational law, which obviously also includes the fair balance test. The original 
Government proposal even mentions that individual circumstances could be taken 
into account although there were no insurmountable obstacles to enjoying family life 
in the country of origin. “Best interests of the child” refers to Section 6 of the Aliens 
Act and supranational standards created especially when emphasizing the well-being 
of children in the balancing exercise.407  

In the literature, Aer argues that the phrase “exceptionally serious grounds” 
speaks for a strict proportionality assessment that would not readily give weight to 
individual interests. However, he also mentions that when Article 8 ECHR 
obligations so require, the income requirement must be derogated.408 Over the years, 
the Finnish Immigration Service and courts have been testing the correct line of 
interpretation of the proportionality assessment in Section 39.1 of the Aliens Act. 
The court practice has confirmed that very serious health conditions of children are 

 
405 The quoted phrases refer to the English translation of the Aliens Act. 
406 See e.g. Government proposal HE 28/2003 vp, p. 140; Constitutional Law Committee statement 
PeVL 27/2016 vp. 
407 The quoted phrases refer to the English translation of the Aliens Act. 
408 Aer 2016, pp. 110–114. 
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required to derogate from Section 39.409 There has been some difference of opinion 
between the actors on how easy or difficult it should be to derogate from the income 
requirement or from other conditions for family reunification. For example, in two 
of the above-mentioned cases, the Immigration Service challenged the reasoning of 
lower administrative courts, arguing that they had been too lenient in their approach 
to proportionality assessment.410 Often, as in these cases, the decision-making in the 
Supreme Administrative Court revolves around the question of how difficult it is for 
the family to enjoy family life elsewhere.  

Curiously, Aer argues that the assessment based on “exceptionally serious 
grounds” in Section 39.1 does not include all the same factors that the ECtHR 
considers in its fair balance test in the context of family reunification. As an example 
he mentions the security situation in the country of origin of the family member, 
referring to the insurmountable obstacles test.411 It is true that the court often 
concentrates on specific questions, for example, related to the proportionality of the 
flexibility in ways of accumulating the required income,412 or the three months’ time 
limit for derogation.413 Although it can be justified, in theory, that those two 
assessments are separate, in practice the outcome should be based on Section 66 a 
and the fair balance test. Therefore, in the current situation, the decision-maker may 
not find a basis for derogating from the income requirement based on Section 39.1, 
but then possibly find insurmountable obstacles to enjoying family life elsewhere, 
thus creating an obligation for the state to allow family reunification without 
restrictions.  

Aer also points out that the proportionality assessment in Section 39.1 allows no 
flexibility in the amount of income required.414 However, according to more recent 
court cases, there can be some flexibility in the assessment of the amount required. 
This aspect is relevant to the situations of the low and middle-income workers 
analysed in Publication I. In 2017, in a case concerning a Rwandan worker and his 
family, the Supreme Administrative Court quashed a lower court judgement based 

 
409 Supreme Administrative Court of Finland, KHO:2010:18, 25 March 2010 and KHO:2013:97, 22 
May 2013; KHO:2014:51, 19 March 2014. These cases deal with marriage migration.  
410 Supreme Administrative Court of Finland, KHO:2010:18, 25 March 2010 and KHO:2013:97, 22 
May 2013. 
411 Aer 2016, p. 112. 
412 Supreme Administrative Court of Finland: KHO:2011:43, 11 May 2011; KHO:2016:155, 24 
October 2016; KHO:2021:84, 22 June 2021. 
413 Supreme Administrative Court of Finland, KHO:2020:66, 5 June 2020; KHO:2021:98, 7 July 2021; 
KHO:2021:99, 7 July 2021. 
414 Aer 2016, p. 111.   
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on too strict proportionality assessment and returned the negative decision on family 
reunification to the Immigration Service. The sponsor’s salary was 250 euros short 
of the monthly income requirement of 2600 euros. Whereas the administration and 
the lower court perceived no relevant factors that could be considered in favour of 
the applicants in the proportionality assessment (Sections 39.1 and 66 a), the 
Supreme Administrative Court afforded weight to the difficulties the mother would 
face if returned to her country of origin, Zambia, with the two children. She had 
suffered from post-traumatic stress after experiencing violence in Zambia, the 
reason why she had earlier applied for international protection but without success. 
The lower court did not consider this relevant and stated that protection needs are 
only assessed in the asylum process. Interestingly, for the proportionality assessment, 
the Supreme Court applied only Section 39.1 and not 66 a. The court also 
emphasised that this issue also involved the EU Family Reunification Directive, 
where allowing the reunification is a default point and restrictive conditions and 
should be applied in a proportionate manner and with respect for family life.415  

The case above is significant for many reasons, not least because of the emphasis 
the court put on the obstacles to enjoying family life in the country of origin. In 
addition, those obstacles did not need to be insurmountable or constitute a need for 
international protection, which is in line with the original purpose of the legislature 
expressed in the preparatory works in 2003.416 Against this background the current 
restrictions on family reunification of people receiving international protection seem 
controversial. More of this aspect in Chapters 5.3 and 6.3. I argue, however, that in 
the context of voluntary migration, the national actors should also apply a more 
rigorous proportionality assessment, especially in cases concerning EU law, in which 
the reasonableness of both state and individual interests would be better considered. 

Therefore, I show in Publication I how the more ambitious proportionality 
assessment could be conducted. There are at least two ways to concretely assess the 
proportionality of the required income level. One way to assess the proportionality 
is to compare the required level with the calculations for minimum social assistance 
granted to families without income. Those calculations are based on the amount of 
money a family is assumed to need for basic needs. The level of social assistance has 
actually been used as a reference when determining the appropriate level of 
minimum income for family reunification. I found no significant difference between 
what is expected to be needed for a decent living and what is required for family 

 
415 Supreme Administrative Court of Finland, KHO 2017:6, 16 January 2017. 
416 Government proposal HE 28/2003 vp, p. 140. 
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reunification.417 Another way to assess the proportionality is to compare the required 
level to the average salary, which shows that many families would face difficulties in 
meeting the requirement. It seems to be a structural problem in Finland that about 
half of wage-earners could not support a family of four without social benefits. 
Nevertheless, I think that this situation could be challenged by the court by reason 
of finding it impossible or extremely difficult in certain cases to fulfill the income 
requirement.  

I argue that the proportionality assessment could better consider the 
reasonableness and suitability arguments related to the measures adopted to achieve 
the legitimate aim. It seems to me that the working life-oriented integration objective, 
which is a justification for the income requirement, is well achieved if the migrant is 
already working full time. However, whether the administrative decision-maker 
would make such a decision is debatable. Although the proportionality assessment 
can be considered as a human rights or EU law obligation, legal principles are not 
often considered strong enough to dispense with a clearly stipulated condition in the 
text of the Aliens Act. The principle of legality is strong in Finnish administrative 
law; the decisions must be based on law and rights and obligations have to be clearly 
prescribed by law. This is part of the principle of the rule of law. However, clear 
supranational law obligations must be followed as legal sources, which may create a 
conflict.418 The rule of law and legality can be considered to be good things for the 
predictability and determinacy of law as long as the legislature ensures the 
compliance with human rights obligations. Therefore, in Publication II of this 
dissertation I analysed the proportionality assessment of the legislature and the 
Constitutional Law Committee when further restricting family reunification by 
expanding the income requirement. 

 

5.3 Legislative Drafting and Respect for Human Rights 

In 2016, in response to the large number of asylum seekers entering Europe, 
including Finland, the Government of Finland decided to restrict family 
reunification for sponsors enjoying subsidiary or temporary protection. In 
Publication II of this dissertation, I analysed this legislative process from the 

 
417 See Publication I, p. 158. 
418 Mäenpää 2017, Chapter 5.2. 
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viewpoint of human rights compliance and monitoring, as well as the legal potential 
for integration.419 I intentionally omitted the question of the rights of the child in 
international law, and the assessment of the best interests of the child, since other 
research on that topic has been presented.420 In the publication, I first explain how 
legislative drafting, and especially impact assessment, is instructed in Finland. Then 
I refer to a vast amount of literature providing information on the impacts of family 
separation, family reunification and the income requirement. I try especially to find 
research on the nexus of family reunification and integration. The yardsticks for the 
treatment of foreigners in this analysis are not only the human rights minimum but 
also integration, well-being and everyday security. Finally, I analyse the probability 
and proportionality of the negative and positive impacts of the income requirement, 
the quality of the legislative drafting and constitutional monitoring, as well as the 
integration potential of the new legislation.  

While drafting the new law restricting family reunification, all the possible 
optional conditions mentioned in the EU Family Reunification Directive were 
considered.421 Until then, Finland had applied only the income requirement but not 
in the category of international protection. Before the amendments, the Finnish 
Aliens Act already stipulated the income requirement as a general condition for being 
granted a residence permit (Section 39), but exempted applications related to 
international protection. However, the new law did not introduce other conditions, 
but extended the income requirement to persons enjoying international protection 
(Section 114). In the preparatory works the legislature emphasised that the income 
requirement would be a general condition in all types of family reunifications.422 
Section 114 of the Finnish Aliens Act now stipulates that the family members of a 
foreigner who has been granted refugee status are exempt from the income 
requirement if the application is submitted within three months of the time at which 
the asylum decision on the sponsor was received. Persons under subsidiary or 
temporary protection are not exempted from the income requirement.423 

To form a picture of how legislative drafting is supposed to be done in Finland, 
I analysed the instructions on legislative drafting and impact assessment. No specific 

 
419 Legal potential for integration is a concept used by Jesse, meaning the possibility or the probability 
of the legislative framework supporting the integration of foreigners. See e.g. Jesse 2017. 
420 Sormunen 2017 and 2021; Non-discrimination Ombudsman 2020. It is worth mentioning that the 
Aliens Act was amended in 2022 to remove the income requirement from child sponsors. 
421 Although the FRD does not apply in this situation. 
422 Government proposal, HE 43/2016 vp, p. 5. 
423 Beneficiaries of the EU Temporary Protection Directive (2001/55/EC) being an exception. 
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legislation exists on the quality of legislative drafting, but legally non-binding 
instructions for good regulation are published by the Finnish ministries, mainly the 
Ministry of Justice. The legislature wields a lot of power in this democratic society 
guided by the principle of popular sovereignty. However, the powers of the 
legislature are constrained by the Constitution, basic rights as well as international 
and EU law obligations, and those aspects must be considered in the early stages of 
a legislative process.424 In challenging cases involving basic and human rights, where 
the legislature may exercise discretion, different interests and impacts must be 
assessed and balanced, and choices justified.425 Impact assessment and balancing 
have received quite a lot of attention in instructions and in the literature,426 but often 
aspects related to different status and the recognition of foreigners’ interests has not 
been addressed at all.427 One exception is the instructions issued by the Ministry of 
Social Affairs and Health, providing guidance to the legislator on assessing impacts 
affecting people’s lives, including indirect impacts.428 

As analysed above in Chapter 3, although the ECtHR case law mainly deals with 
application of the law and requires the option for the administrator to assess the 
proportionality of a limitation when making a decision on family reunification, there 
is also an obligation for the legislature to assess proportionality in abstracto. The 
legislature should thus ensure that the law includes a provision on overall assessment 
and balancing, but also themselves apply the fair balance test set by the ECtHR. I 
have also argued that the fair balance test should respect more the general principle 
of proportionality, emphasizing the reasonableness and proportionality between the 
measures used and the aims pursued, also considering the probability of recognised 
impacts. In determining the public and individual interests, reasonable account 
should be taken of the consequences for family life of securing the right and limiting 
the right. This is where the impact assessment of the legislative drafting comes into 
play. Reasonableness and proportionality cannot be adequately assessed if the real-
life consequences are not properly investigated or predicted. This is also the point 
where law meets politics, and the pragmatic meets the abstract.  

Returning to the national case of extending the income requirement to persons 
enjoying international protection, it is clear that Article 8 ECHR applies, and that the 
proportionality of the limitation should be challenged in abstracto. However, 

 
424 Ministry of Justice 2013. 
425 Ministry of Justice 2013, Chapter 4.1.18. 
426 E.g. Niemivuo 2002; Ministry of Justice 2007; Keinänen and Pajuoja 2020. 
427 Palander 2019. 
428 Ministry of Social Affairs and Health 2016. 
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according to the preparatory work, the Finnish legislature and the Constitutional 
Law Committee did not engage in substantial balancing. Both the Committee 
statement and the government bill emphasised the default point for human rights 
adjudication drawn from the ECtHR case Abdulaziz, Cabales and Balkandali, stating 
that “a State has the right to control the entry of non-nationals into its territory”, 
and listed the factors to be taken into account in the balancing based on the ECtHR 
case of Rodrigues da Silva and Hoogkamer, but the relevance and weight of those 
factors is not analysed in the light of the prevailing situation.429 The very lack of 
balancing could be considered a violation of, or at least a problem relating to, the 
obligations under Article 8 ECHR. In addition, the Constitutional Law Committee 
did not recognise the elsewhere test as an essence test, and thus did not consider the 
obvious obstacles that persons enjoying international protection would face in 
developing family life elsewhere. The government proposal mentions that the effects 
of restrictions concern people who cannot enjoy family life elsewhere, but stresses 
that the factors that have led to the need for protection are not supposed to affect 
the overall assessment.430 A national legislature does not have the power to curtail 
the application of human rights standards in practical situations. The Supreme 
Administrative Court has not directly dealt with this question,431 but some cases 
ignore the vulnerability of refugees and obstacles to enjoying family life in the 
country of origin,432 whereas some cases indicate that obstacles to enjoying family 
life in the country of origin, and perhaps even the fact of subsidiary protection, are 
taken into account in the overall assessment.433 More of this topic in Chapter 6.3. 

In addition, one aspect of the elsewhere test is included in the Section 114.4.3 of 
the Aliens Act as an extra condition for exemption from the income requirement for 
refugees.434 The approach is similar to, and most likely adopted from, the Family 
Reunification Directive (Art. 12(1)). To be more precise, the provision in the FRD 
states that member states may require conditions such as the income requirement 

 
429 Government proposal HE 43/2016 vp, pp. 12–13; Constitutional Law Committee statement PeVL 
27/2016 vp, p. 3. 
430 Government proposal HE 43/2016 vp, pp. 26 and 30.   
431 Based on search with the word family reunification (perheenyhdistäminen) in Edilex, which is an online 
platform for published cases.  
432 Supreme Administrative Court of Finland, KHO:2021:98, 7 July 2021; KHO:2021:99, 7 July 2021. 
433 Supreme Administrative Court of Finland, KHO 21.12.2018/6061, 21 December 2018. 
434 Sections 114.2 and 114.3 also include a reference to the elsewhere test, but in the original purpose 
of a backstop to secure the minimum human rights protection in case of protecting national interests 
of public order, safety or health. See Supreme Administrative Court of Finland, KHO 
21.12.2018/6061, 21 December 2018. 
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“where family reunification is possible in a third country with which the sponsor 
and/or family member has special links”. Similarly, the Aliens Act (Section 114.4.3) 
refers to a possible third country for enjoying family life as a condition to facilitation 
of family reunification. The elsewhere test thus has two aspects: being able to enjoy 
family life in the country of origin or in a third country. If a person has received 
international protection, it means that the possibility to enjoy family life in the 
country of origin has already been assessed and there are insurmountable obstacles. 
However, Section 114.4.3 adds the other aspect of the elsewhere test as an extra 
condition.  

Using the elsewhere test as a condition for family reunification can also be found 
in Section 47.5 of the Aliens Act. This provision deals with the family formation 
(marriage migration) of foreigners that have received their permanent or continuous 
residence permit based on family ties and those ties have subsequently been severed. 
Section 47.5 states that in this situation, the decision-maker must consider the 
possibility to enjoy family life in the country of origin or elsewhere. However, the 
Supreme Administrative Court has judged this to be in violation of the Family 
Reunification Directive since the objective of the directive is to promote family 
reunification and provides an exhaustive list of possible restrictions.435 In the case of 
refugees, Finnish law is in accordance with the FRD, although compliance with 
human rights standards is another question. 

My analysis points out challenges in the proportionality of restrictions and the 
role of the ex ante human rights monitoring similar to those discovered in research 
conducted in Sweden.436 How could the Committee and the legislature have 
conducted a better proportionality assessment? I will demonstrate two ways of 
making a more rigorous assessment of human rights compliance. First, the 
Committee could have expected the legislature to assess likelihood of the sponsors 
being able to enjoy family life in their country of origin, or elsewhere. Sponsors 
receiving international protection, including subsidiary or temporary protection, are 
usually considered to encounter insurmountable obstacles if they were to return to 
their country of origin.437 It is possible to see from earlier preliminary works related 
to the income requirement that exemption in the case of international protection 
was in place precisely because of international law obligations.438 Perhaps following 

 
435 Finnish Supreme Court, KHO:2018:48, 11 April 2018. 
436 Stern 2019, p. 94. See also Palander et al. (Chapter 2) in Tiilikainen et al. 2023.  
437 As in ECtHR cases M.A. v. Denmark [GC], 9 July 2021, and M.T. and Others v. Sweden, 20 
October 2022. See also Council of Europe 2017. 
438 Government proposal HE 50/1998 vp. 



 

101 

the national standards and the seven-prong “permissible limitation test” would have 
guided the Constitutional Law Committee to consider the possible core of the 
right.439 The Finnish Constitutional Law Committee stated that it would be a 
problem if family reunification were completely obstructed,440 but it did not 
investigate that further. Those drafting the legislation could have taken into 
consideration the potential consequences indicating a very small number of 
successful family reunification applications.441 Acknowledging the high probability 
of family separation as a consequence of the planned restriction, the legislator should 
also have considered the societal consequences of family separation – the indirect 
impacts.  

Second, the Committee could have considered the reasonableness and the 
proportionality of the measures used to achieve the objective. According to the 
government bill, the grounds for extending the income requirement to those 
enjoying international protection were better management of migration, reducing the 
costs to society, enhancing the ability of people receiving international protection to 
provide for their families, making integration easier, and ensuring that Finland does 
not appear a particularly attractive destination country for asylum seekers.442 The 
government was quite open about the objective of reducing the number of asylum 
seekers and reducing the costs related to the asylum process by any possible (legal) 
means. Other laws restricting the rights of asylum seekers were also passed, including 
keeping legal aid to a minimum and shortening the times allowed for appealing 
against a decision by lodging a complaint with the court. 

I referred in Publication II to the ample literature already presented on this topic, 
and this points towards the challenges to integration rather than the benefits. 
According to the literature, the likelihood of an income requirement or other 
restrictions on family reunification enhancing integration is low. It can be also 
considered that an income requirement is not a suitable means of enhancing 
integration and may actually cause serious damage to well-being and to the feeling 
of everyday security. With this restriction the law thus provides little legal potential 
for integration, as Jesse has noted.443 Therefore, the real aims of this restriction are 
to reduce the costs to society, which can be considered to correspond to the 

 
439 See this synthesis, p. 89. 
440 Constitutional Law Committee statement PeVL 27/2016 vp. 
441 Although the very revealing investigation by Miettinen et al. (2016) was made only after this 
legislative amendment, the data on which to conduct such research were available much earlier. 
442 Government proposal HE 43/2016 vp, p. 1. 
443 Jesse 2017. 
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legitimate aim of the economic well-being of the country (Art. 8-2 ECHR) and to 
deter people from entering Finland to seek asylum, which is not possible to justify 
with any of the aims allowed by the ECHR. Indeed, the Constitutional Law 
Committee mentioned that it considers the aim of attracting fewer asylum seekers to 
Finland problematic in the light of the constitutional obligation for authorities to 
protect basic and human rights (Section 22). However, it saw no problem with 
human rights and with restricting the right to respect for family life for economic 
reasons.444 The Constitutional Law Committee thus subscribes to human rights 
minimalism at its best. 

As mentioned above, the legislature did ensure some discretion for the 
administration to consider human rights obligations when deciding on family 
reunification in an individual case. In relation to this recent amendment to the Aliens 
Act, the Constitutional Law Committee stated that the assessment of proportionality 
of the income requirement in an individual case must be wider than in previous 
practice, which has been deemed very strict. The Committee also expects factors 
other than the best interests of the child to be taken into account. The Committee 
especially mentions the possible particular vulnerability of the sponsor, due, for 
example, to sickness or mental problems, as well as the practical ability to meet the 
income requirement.445 It is confusing how the Committee emphasises the special 
characteristics and vulnerability of those affected by the legislative amendment, 
namely people enjoying international protection, but at the same time allows that 
categorical restriction. It seems that the Committee overestimates the leeway 
available to the administrative level in making exceptions based on constitutional 
aspects in a case where the requirements are clearly stipulated in the law. 

 

 
444 Constitutional Law Committee statement PeVL 27/2016 vp, p. 2. 
445 Constitutional Law Committee statement PeVL 27/2016 vp, pp. 3–4. 
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6 EXPANDING LEGAL RIGHTS AND METHODS 

6.1 Limits of the Legal Approach 

In the preceding chapters I have mainly approached the research task using legal 
methods, trying to explain the level of legal human rights protection. I have found 
that all the relevant actors secure only the minimum level of protection, the 
protection reduced to the very minimal allowed by the ECtHR, which recently seem 
to have been further reduced to pure balancing with no effective core. In the context 
of immigration control, the standard of fairness in human rights law is far from ideas 
of equality, well-being or integration. According to the literature, minimalistic human 
rights protection only ensures decent or tolerable human existence. This aptly 
describes the level of human rights protection in the context of immigration control. 
I share a fear with some other scholars that legal human rights practice may promote 
a world view or lead to consequences that we do not actually want to support.446 In 
the context of family reunification, the dark side of human rights also promotes the 
status quo of the state-centric world order devoid of solidarity towards extending 
human rights protection to people outside their state territory. 

A question then arises: what can a researcher do if discontent with this level of 
respect for family life? One answer is to call for better human rights protection under 
the law, for example, by arguing for more equality between different contexts and 
groups of people. Another, perhaps more pragmatic option within the law is to argue 
for minor improvements such as giving more weight to certain interests in the 
balancing, which has been used in earlier chapters in this dissertation. Wray calls this 
approach the “moral reconstruction” of human rights adjudication.447 One option is 
also to look at the outskirts of the law to argue for a more coherent legal system, 
which I have done above with general legal principles or soft law guidance on good 
regulation. These areas of legal thinking are not as severely affected by the 
minimalistic human rights approach, but still have equality and well-being as their 
guiding stars. Another option is to look for solutions outside the law. An 

 
446 Pirjola 2013, pp. 56–57.  
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interdisciplinary approach enables thinking outside the box and introducing new 
ideas into legal thinking.  

I departed from traditional legal approaches in two of my publications written in 
English. However, in Publication II of this dissertation I already chose as a yardstick 
the well-being and integration of foreigners and analysed the integration potential of 
the family reunification legislation. In addition, Publication II touches upon the 
concept of everyday security developed in critical security studies. In Publication III, 
I first systematised the right to family reunification in Finnish law and then analysed 
it through the lens of the politics of belonging. This theory from critical political 
studies looks at how politicians and decision-makers understand and construct 
society and its members. Belonging is a useful concept bridging politics and law since 
the law is clearly structured by a certain understanding of insiders and outsiders. 
Publication IV continues to develop the everyday security aspect explored in 
Publication II, but now not only from the point of view of the sponsor but also the 
family members waiting abroad. The concept of everyday security is a bridge 
between the real-life consequences of family separation and the proportionality 
assessment, where serious security threats should be given more weight. In addition, 
grave security concerns can amount to inhuman and degrading treatment, which 
might trigger human rights protection through Article 3 ECHR. However, as 
demonstrated in Publication IV, the primarily territorial jurisdiction of human rights 
limits state obligations within its borders, but critical legal theory on extraterritorial 
application of human rights provides an avenue for enhancing human rights 
protection. 

As mentioned in Chapter 2.3, although I speak for the importance of socio-legal 
research, I have not used sociological methods myself. However, in Publication II 
and again in Publication IV I emphasised the need to know the impacts of the 
restrictive law in order to assess the human rights compliance. Impact analysis can 
be made either in abstracto or in casu, in the same way as the proportionality assessment 
itself. Human rights balancing thus includes extra-legal aspects and is inherently 
interdisciplinary. Conducting sociological research on impacts of family separation 
and restrictions on family reunification is necessary but not sufficient to assess fair 
balance. Interdisciplinary analysis is needed to highlight legally relevant factors 
among all the possible impacts on people’s lives. On the other hand, sociological 
research may reveal new or unexpected impacts later possibly acknowledged to be 
legally relevant. This is perhaps the important feedback loop that Wray is referring 
to.448 To emphasise the need for sociological research on impacts and the need for 
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interdisciplinary socio-legal studies on human rights obligations in the context of 
family reunification was one of the motives for editing the compilation book 
including Publication III of this dissertation.449 

 

6.2 Politics of Belonging in the Context of Family Reunification 

An interdisciplinary approach combining legal and political studies makes it possible 
to analyse the guiding principles and logic behind the legal system of immigration 
control. In Publication IV, I chose to apply the theory of the politics of belonging 
to the analysis of the legal framework on family reunification in the Finnish 
legislation. Many researchers have been interested in the concept of belonging in 
relation to immigration,450 including in the specific context of restrictions on family 
reunification in Finland.451 My research adds to the existing research by emphasising 
the temporal aspect of belonging. It also makes a more comprehensive legal analysis 
of the family reunification law. While much of the research on the politics of belonging 
has focused on political discourses, I concentrate on legal texts. This approach, 
concentrating on legal structures, can also be called legal belonging.452 Politics of 
belonging thus describes the hierarchies of belonging perceived by decision-makers 
and politicians when they enact laws. People directed by those legal rules may assume 
something about their perceived belonging, which may then affect their sense of 
belonging. The term belonging is very close to the idea of legal recognition,453 but 
belonging captures better the two-way connection between the politics of belonging 
and the feeling of belonging. However, determining the feeling of belonging was not 
the objective of this research.  

I have found by means of a legal systematisation of the national rules on family 
reunification, that, in principle, Finnish migration law allows family reunification for 
almost all categories of migrants. The right to family reunification is denied or 
allowed based on the type of the residence permit (temporary, continuous and 
permanent) of the sponsor. In Finnish immigration law, there is always the right to 
family reunification when the sponsor has a continuous or permanent residence 

 
449 Tiilikainen et al. 2023. 
450 Geddes and Favell (eds.) 1999; Castles and Davidson 2000; Yuval-Davis 2006; 2011. 
451 Wray 2011; Block 2012; Rytter 2013; Staver 2014; Pellander 2016; Mustasaari 2017. 
452 Marglin 2021. 
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permit, Finnish nationality or EU citizenship. Only a few categories of certain types 
of temporary residence permits with weaker ties to Finland are denied family 
reunification. For example, rejected applicants who cannot be returned, which 
reflects their perceived non-belonging to society. Some temporary permit holders 
are allowed family reunification and thus are given the opportunity to foster 
belonging.  

However, hierarchies based on the types of residence permit are not the whole 
story. The picture becomes messier when the effect of the conditions set by law and 
the actual access to the reunification process is considered. For example, permit 
holders in most categories are required to fulfil an income requirement, which creates 
differential treatment between different socio-economic groups. Family members of 
privileged groups perceived to have stronger ties to Finland are exempt from that 
condition, including family members of Finnish citizens. The 2016 amendment to 
the Aliens Act added a new group, those enjoying international protection, to the 
categories of migrants facing restricted family reunification. This caused a change in 
the logic of entitlement to family reunification: people under international protection 
no longer receive preferential treatment. However, family members of refugees are 
in a slightly better position; they may avoid the income requirement if the application 
is made within three months of the sponsor receiving their residence permit. 

Immigration law thus creates hierarchies of belonging based on residence permit 
types and categories. The hierarchy of legal belonging seems to be constructed with 
temporary residents at the bottom, continuous residence permit holders slightly 
higher up, above them people granted continuous international protection and 
finally, at the top, EU citizens and Finnish citizens. From the point of view of 
sponsoring residence permits, the hierarchy has low-skilled or low-paid migrant 
workers and students at the bottom, highly skilled workers and entrepreneurs next, 
then people enjoying international protection, refugees in a slightly better position, 
then EU citizens and finally Finnish citizens at the top. Remarkably, the legal 
hierarchy differs from the sociological hierarchy described by Koskela,454 according 
to which beneficiaries of international protection are considered less welcome than 
people with migrant worker status. However, the recent extension of the family 
reunification income requirement to people granted international protection has 
indeed narrowed the gap between the legal and sociological hierarchies of belonging.  

The strict income requirement disrupts the logic of structural belonging created 
by the system of temporary and continuous types of residence permits. Although a 
person may be considered to be continuously or even permanently staying in 
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Finland, their family reunification can be effectively obstructed by the income 
requirement. Indirect deterrence policies aimed at discouraging new asylum seekers 
have also affected those under international protection in Finland. The indirect effect 
of this deterrence policy, combined with rigorous socio-economic gatekeeping, 
undermines the structural belonging of people working in low-income jobs, which 
may also affect their feeling of belonging. Although this treatment may not constitute 
illegal discrimination, it may not be wise in this era of demographic challenges, when 
facilitating integration as well as retaining integrated migrants is considered 
important. Immigration law should follow the politics of progressive belonging and 
respect the principles of equality and proportionality, as well as safeguard the 
coherence of the legal system. 

In human rights balancing, it is the factor of ties to the host country that mark 
the connection with the country of residence. Family members have indirect ties to 
the host country where the sponsor resides, but it seems that these ties carry little 
legal weight. It is the ties of the sponsor to the host country that matter. In human 
rights practice, the ties to the host country are most often measured in terms of time. 
The longer the sponsor has stayed in the country, the stronger their entitlement to 
rights. This is also reflected in the theory of the progressive inclusion of foreigners.455 
As explained above, refugees and often other people under international protection 
have been considered exceptions. However, in national law (with some reflections 
in human rights law), the logic of belonging is not so clearly tied to the passing of 
time. Hierarchies of belonging are created through selective logic based on the 
prospects for a longer stay and thus potential belonging. In addition, selectivity 
through the income requirement has strengthened the economic logic, even at the 
expense of international protection.  

Following the idea of the progressive inclusion of foreigners, a permanent 
residence permit should be considered to prove belonging and waive restrictions on 
family reunification. Being granted permanent residence does not currently affect 
the strictness of the restrictions on family reunification in Finland. I argue that it is 
an exaggeration to have to acquire nationality in order to have the right to enjoy 
family unity. To be also effective in the context of immigration, the right to respect 
for family life should recognise immigrants who have proven sufficient ties and 
successful integration, which permanent residence can be understood to reflect. 
Likewise in the Family Reunification Directive, in Article 3(1), the logic of 
entitlement to that right is based on the “reasonable prospects of obtaining the right 
of permanent residence”. The right to family reunification should already be granted 
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or made reasonably achievable before obtaining permanent residence, when the 
sponsor is issued with a residence permit for one year or more. The logic behind the 
Directive thus assumes that the sponsor should be allowed family reunification when 
issued with a permanent residence permit. However, this is not explicitly stated in 
EU law. 

The right to respect for family life allows conditions and waiting time to a certain 
point, which should be before or at the latest when the sponsor is granted permanent 
residence. However, I argue that those restrictions are acceptable only in the context 
of voluntary migration. Forced migration should be and indeed has been treated as 
an exceptional context, where states have the obligation rather to facilitate than 
restrict family reunification. However, this logic seems to be changing in state 
practice, as well as in the practice of human rights law. If the ECtHR does not uphold 
this exceptionality of the international protection regime, people subjected to forced 
migration and enforced separation from family members are faced with similar 
restrictions based on progressive belonging and enjoyment of rights than other 
migrants. However, the consequences felt in everyday life for forced migrants are 
not the same as for voluntary migrants. This is a topic investigated in Publication III 
of this dissertation, which will be addressed in the following sub-chapter. 

 

6.3 Recognising the Extraterritorial Reach of Family Life 

Lambert wrote in 1999 on how the applicants in family reunification cases could be 
expected to obtain concrete (effective) protection only in situations related to 
international protection and the non-refoulement principle protected through 
Article 3 ECHR.456 In 2004, Mowbray analysed the ECtHR case law on family 
reunification and came to the conclusion that the court is “extremely reluctant” to 
find violation. He assumed that in order to succeed, the facts of the case would need 
to demonstrate “a very serious need for admission”, which he describes “perhaps 
involving an immediate risk to the life of the family member in his/her country of 
origin”.457 The situation that Mowbray describes is comparable to consequences 
amounting to a threat to the rights protected in Article 3 (prohibition of degrading 
or inhuman treatment) or even 2 (right to life) of the ECHR. Christoffersen writes 
about the interplay and concurrence between different articles, interestingly pointing 
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out cases where Article 3 can be considered as the absolute core of Article 8.458 I 
have argued in Chapter 3 that the elsewhere test that determines if there are 
insurmountable obstacles to enjoying family life is an essence test for the right to 
respect for family life. Article 8 can indeed be considered to have, at its core, 
protection similar to that in Article 3. Insurmountable obstacles may manifest as 
protection needs triggering Article 3. However, recent case law suggests that the 
ECtHR gives less weight to those aspects, which undermines the effectiveness of 
Article 8, but also the absoluteness of Article 3.  

With these jurisprudential developments and theoretisations in mind, I wrote 
Publication III, which deals with the legal challenges but also with the opportunities 
that human rights law encompasses to respond to the difficult situation of 
restrictions on the family reunification of forced migrants. From a legal point of 
view, recognizing the situation of family members abroad is problematic because 
states usually do not have human rights obligations towards people outside their 
territory. However, extraterritorial human rights obligations do exist in some 
circumstances, and are often connected to Article 3 ECHR. Publication III of this 
dissertation investigates whether family reunification can be considered such an 
issue, and what this means for human rights adjudication, in which the interests of 
different actors are weighted in search of a fair balance. The existing literature on 
extraterritoriality and human rights mainly concentrates on issues other than 
migration control,459 while the existing research on the nexus of migration and 
extraterritoriality is more related to border management than to residence permit 
applications.460 However, Stoyanova has acknowledged in her recent research based 
on the new human rights case law of the ECtHR that an approach more favourable 
to the applicants may also be warranted in the context of immigration control.461 My 
research thus develops the existing discussion on extraterritoriality by concentrating 
on the less studied context of immigration control and, more precisely, family 
reunification.  

Human rights protection and the state’s obligation in family reunification cases 
are thus based on the interests of the person already in the country. For this reason, 
the principle of territorial jurisdiction is not an issue of admissibility in family 
reunification cases. However, it could be an issue when recognizing and weighing 
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2020, para. 124. 



 

110 

the interests of family members in the balancing exercise. Should the interests and 
human rights of family members outside the territory of the host state be taken into 
account in decision-making? To answer this question, it is necessary to take a closer 
look at the territoriality principle and its possible exceptions. Gammeltoft-Hansen 
writes that the “the law on jurisdiction is geared to avoid overlapping or competing 
claims to jurisdiction by several states”, but also to avoid a gap in human rights 
protection.462 The ECtHR seems to have two tests for determining jurisdiction: a 
state’s control over a territory or control over a person.463 Gondek explains that a 
more person-oriented interpretation of human rights jurisdiction would always 
accept jurisdiction when a state has the authority to make a decision that affects a 
person’s life and rights. Gammeltoft-Hansen describes this approach as a “functional 
conception of extraterritorial jurisdiction”, which “applies the basic principle of 
human rights law that power entails obligations”.464 Gondek further explains that in 
the ECtHR practice there is also a gradual approach to person-oriented jurisdiction. 
This means that a state’s obligation to secure the Convention rights of a given person 
applies proportionately to the control in fact exercised over that person; if the 
control is more limited, a person is within the jurisdiction only with regard to 
particular rights and obligations.465 

Although the ECtHR has not explicitly connected extraterritoriality to family 
reunification, nor, to my knowledge, has the literature discussed it in this context,466 
general legal principles apply to all contexts and fields of law. The ECtHR has stated 
that in dealing with immigration control and residence permits, extraterritorial 
jurisdiction requires a connecting tie with the responding state, and that a 
jurisdictional link exists in a situation of pre-existing family or private life that the 
state has a duty to protect.467 Drawing on the literature in other legal contexts, it 
seems that a functional conception of extraterritorial jurisdiction could bring family 
members abroad within the jurisdiction of the ECHR contracting parties. According 
to the functional approach, when a state has the authority to make decisions that 
affect the lives and rights of those outside its territory, it also has the obligation in 
its decision-making to respect human rights. However, human rights protections in 
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such cases may not be as strong as in the territorial application of human rights. As 
Gondek writes, jurisdiction is a question separate from state responsibility.468 
Jurisdiction is the permission or obligation to take certain interests or rights claims 
into account, but a state’s responsibility may still be limited for contextual reasons 
or due to the competing interests at stake. The extraterritoriality situation may thus 
affect the balancing of interests undertaken by the ECtHR. Milanovic argues that in 
the extraterritorial balancing, “the scales would weigh somewhat more heavily in 
favour of state interests than they would otherwise”.469 However, the literature 
referred to in Publication III suggests that rights such as the right to life (Art. 2 
ECHR) and the prohibition of torture and inhuman treatment (Art. 3 ECHR) should 
be given more weight even in an extraterritorial situation.470  

My review in Publication III of both the ECtHR and the Finnish case law has 
demonstrated that the situation of family members abroad has occasionally been 
referred to by the courts when balancing interests and when assessing the existence 
of insurmountable obstacles to enjoying family life elsewhere, dependence on the 
sponsor or the reasonableness of certain restrictions. Based on this sample, it seems 
that the ECtHR has given more weight than the Finnish national courts to the 
difficulties of family members abroad. The case law of the ECtHR shows that the 
cumulative assessment of relevant factors allows the situation of family members 
abroad to be taken into account when determining the most adequate place to 
continue family life together. There is room, however, to further develop the 
assessment of insurmountable obstacles by better acknowledging the hardships of 
family members abroad. The lack of clear legal rules means that an assessment of 
the human rights compliance of national practice with regard to this specific aspect 
of extraterritorial obligations is not currently feasible. Nonetheless, the Finnish 
national case law shows that despite occasionally considering the difficulties of family 
members abroad, the courts’ cumulative assessment and consideration of family 
hardship is either lacking or has a very high threshold.   

In both the ECtHR and in the Finnish courts, judges have sometimes 
concentrated on detailed restrictions, such as time limits. Considering the cases 
analysed for this publication, it seems that the courts in Finland are sometimes lost 
in detail and tend to overlook the assessment of fair balance and insurmountable 
obstacles. While the Finnish Supreme Administrative Court has taken the actual 
situation of applicants abroad into account when assessing the reasonableness of the 
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three-month time limit for exemption from the income requirement for refugees’ 
family members, the court disregards the ultimate test of a cumulative assessment of 
the most adequate place to enjoy family life. The difficult situation of the family 
members abroad should have also been relevant from the point of view of assessing 
the applicants’ ability to enjoy family unity, not only for assessing the excusability of 
delays in submission. The feasibility of continuing family life elsewhere should be 
the centre of adjudication for determining the responsibility of the host state to 
ensure family unity, analogous to its importance when using the extraterritoriality 
principle to assess which country must fill flaws in human rights protection. 

Within this sample of court cases from the ECtHR and from Finland, the 
situation of family members abroad was seldom seen as significant, although the 
applicants often referred to such issues. However, if a factor is acknowledged in a 
decision, it is legally relevant. The challenge is thus to determine the proper weight 
to be given to such a factor. Considering Gammeltoft-Hansen’s conclusion that it is 
the courts that should determine the reach of states’ human rights obligations 
towards people outside state territory,471 a review of case law indicates that the 
territoriality principle is still rather strong. However, the theory of extraterritorial 
human rights obligations can offer guidance and add to the balancing test by 
emphasizing the responsibility of a state when considering factors threatening life, 
health and security. Although, based on the sample used in this chapter, I cannot 
know if the authorities have given proper weight to the insecurities faced by family 
members abroad in positive decisions, I concede that there are some cases where 
these aspects have not been properly recognised. Therefore, it is important that 
further theoretical research emphasise this obligation and that empirical research be 
undertaken to investigate whether decision-makers respect the rights of family 
members abroad. 

In my view, the interests, insecurities and refugee status of family members 
abroad should be significant in assessing applicants’ ties to the country of origin and 
the obstacles to enjoying family life elsewhere. If concerns related to Article 3 ECHR 
arise, it should suffice to demonstrate insurmountable obstacles. However, in many 
cases these aspects are taken into account only when concerning the sponsor’s ability 
to return, and not from the point of view of the family members abroad. As Costello 
et al. point out in a publication by the Council of Europe,472 family reunification can 
sometimes accomplish the same ends as humanitarian evacuation from conflict 
zones or refugee camps. However, the situation should not need to be so drastic for 
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a cumulative assessment to find a state responsible for permitting family 
reunification. The assessment of insurmountable obstacles would then serve as a 
backstop activated especially in the case of people receiving or needing international 
protection. However, as Stoyanova explains, the issues involving extraterritorial 
jurisdiction are sensitive in international relations and international law. Burden 
sharing and solidarity may exist between states or even between states and individuals 
to a certain point but is rarely considered to be a matter of human rights law 
obligations.473 
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7 CONCLUSIONS 

7.1 Human Rights Minimalism and Fading Effectiveness 

The research idea for this dissertation emerged from the quest to clarify the role and 
content of human rights in the context of immigration control, and more specifically 
in the context of family reunification. I have mainly concentrated on human rights 
law and the court practice of the European Court of Human Rights for two reasons. 
First, because domestic Finnish decision-makers follow human rights standards 
created by the ECtHR as minimum standards for fair treatment of foreigners. 
Second, because the human rights standards of the ECtHR for family reunification 
are rather unclear and ever evolving. Nowadays European Union law is an equally 
important source of supranational obligations, which I have included for purposes 
of comparison, especially from the viewpoint of proportionality assessment. 
However, the focus is on human rights obligations. Therefore, I have first 
determined through legal analysis the standards of the ECtHR, which has also 
required theoretical analysis of the principles guiding legal thinking. Since the 
research approach is critical and the aim is to enhance human rights protection, I 
have theorised on ways to develop the decision-making to make it more coherent 
and protective. However, I have also acknowledged the sensitivity and weak rule of 
law in this policy area, and thus tried to keep the approach pragmatic. I call my 
approach merging legal principles and political pragmatism principled pragmatism. 

Legal decision-making in human rights cases is often conducted through 
proportionality assessment, also called balancing, which in family reunification cases 
of the European Convention on Human Rights is called a fair balance test. I have 
concentrated on the human rights obligations stemming from the interpretation of 
the ECtHR on the right to respect for family life protected by Article 8 ECHR. I 
have thus omitted, for example, considerations of equal treatment (Article 14 
ECHR), which is an important aspect that would require a separate investigation. 
Furthermore, by concentrating only on the aspect of proportionality and balancing, 
I have omitted some important questions such as the personal scope of family 
members protected by Article 8. However, I have included some additional aspects 
such as the extraterritorial jurisdiction of the ECtHR (concerning Article 1 ECHR) 
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since that explains the contextual limitation existing in cases concerning immigration 
control in general, and in cases of family reunification, the interests of family 
members abroad in particular.  

Balancing as a human rights obligation has two dimensions: procedural and 
substantive. The ECtHR thus requires that a national actor make a proportionality 
assessment and give justification for the restrictions, but it can also assess the test 
substantively. However, especially in the context of immigration and family 
reunification, the ECtHR does not readily replace the assessment made by national 
authorities with its own assessment but may find a violation in the total absence of 
any assessment. Limiting its review to procedural assessment can be seen as 
demonstrating greater respect for the principle of subsidiarity, although sometimes 
procedural aspects can also amount to finding a violation. The ECtHR thus 
sometimes leaves it to the national actors to determine the relevant factors and their 
weight in the balancing. National authorities in their responses to the complaint need 
only demonstrate that a proportionality assessment similar to the fair balance test 
has been conducted by the legislature, administrator or the court. In principle, the 
ECtHR does not care which actor at national level is in charge of human rights 
monitoring. 

Although the ECtHR has been hesitant in creating clear principles, some 
guidance and standards can be drawn from cases in which the ECtHR has 
substantively assessed the balancing. I have listed the factors in the balancing that 
the ECtHR has taken into account in its case law, such as the ties to host countries 
and to countries of origin.474 In addition to the interests of the applicants, the ECtHR 
also takes into account the interests of the state, such as maintaining order or 
managing public finances. However, listing these factors and expecting the 
respondent states to consider them is still almost purely a procedural requirement. 
A more substantial proportionality test involves assessing the weight of different 
factors against each other. Although more detailed guidance would be helpful for 
national authorities to monitor obligations and ensure a more equal human rights 
protection between contracting parties, the ECtHR has been reluctant to assume 
that role. In the wider picture, the ECtHR is being sensitive to state views and 
following the strengthened principle of subsidiarity, thus being pragmatic. Principled 
pragmatism would require not losing the essence of human rights protection while 
allowing a margin of appreciation and following the principle of subsidiarity. I argue 
that this could be secured by paying more attention to the quality of the 
proportionality assessment, for example, by assessing more carefully the 
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reasonability and probability of the adverse societal consequences that the state relies 
on.  

It is therefore difficult, if not impossible, to understand the balancing without a 
wider picture of the principles related to the competences of the ECtHR, the scope 
of a human right and various other phases in the proportionality analysis. I argue 
that the inherent limitation in the context of immigration control detected by many 
observers has its roots in the principle of territorial jurisdiction. The control of entry 
of foreigners is, by default, outside the competence of the ECtHR since the people 
requesting entry are typically outside the country and without strong ties to the 
respondent state. However, in family reunification cases the rights holder, the 
sponsor, is in the host country. It is therefore obvious that human rights obligations 
bind the host state, but the context of immigration control nevertheless plays a role. 
I argue that the factor of the sponsor’s ties to the host country should be paid more 
attention and given more weight. For example, sponsors holding a permanent 
residence permit should be allowed to invite family members to live with them. 
However, it is also important to note that in case of forced migration, the severed 
ties with the country of origin (insurmountable obstacles) carry considerable weight 
and may constitute an exception to the requirement of ties to host country. 

In addition to the human rights standards created by the ECHR and the ECtHR, 
national authorities must follow the requirements of EU law. The same human rights 
principles guide the Court of Justice of the EU in family reunification cases, but EU 
law also offers better protection. When considering human and fundamental rights, 
the CJEU conducts a proportionality assessment, which often differs slightly in 
content, rendering the practice slightly more protective of immigrants’ rights. EU 
law recognises the right to family reunification as a default point, whereas the ECtHR 
considers it to be an exception to the rule of sovereign power over the admission of 
immigrants. It thus seems that the ECtHR is still uncertain about its competence in 
the context of immigration control. This difference in competence and the default 
point for balancing could affect the outcome even more than it actually has. The 
image of European supranational standards in family reunification seems rather 
coherent despite the differences. In my view, European standards are interlaced like 
a television screen showing two slightly different fields in one image.  

From the viewpoint of the national authorities, it is therefore quite safe also to 
follow the CJEU in human rights interpretation. However, EU law does not cover 
all situations, whereas Article 8 ECHR should. The interplay and gaps between these 
two systems becomes apparent, for example, in the legislation and approach 
concerning the subsidiary protection category. The EU has recognised this 
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protection category based on ECtHR practice protecting people from return to life 
threatening or inhuman circumstances (Art. 3 ECHR). The treatment of people with 
refugee or subsidiary protection status is in many ways similar. However, the EU 
legislature has not included people with subsidiary protection in the Family 
Reunification Directive. Therefore, the supranational rules protecting their family 
life in family reunification applications is left entirely to the ECtHR to determine. 
Unfortunately, the human rights court has chosen to downplay their protection 
needs and allow restrictions similar to those used in cases of voluntary migration. 
This interpretation is, rather surprisingly, partly justified by the gap in EU law. The 
ECtHR has taken that gap as a sign of national opinion not to grant beneficiaries of 
subsidiary protection rights similar to those enjoyed by refugees. 

In my research, I have observed that the fair balance test connected with Article 
8 is not purely legal analysis, but can accommodate different values and political 
opinions expressed by legitimate democratic processes. In addition, the ECtHR 
follows the principle of subsidiarity by allowing a margin of appreciation in 
determining the aim of restrictive measures as well the weight of the public interest. 
The approach of the ECtHR can be described as pragmatic. I have also found that 
the human rights standards for the protection of family life are minimal in the 
ECtHR. I have divided the development of the balancing test into four phases, 
where the first establishes principles such as the elsewhere rule, the second 
introduces balancing, the third develops the balancing to be more protective and the 
last one depicts the declining effectiveness of the right to respect for family life in 
the context of immigration control. This is illustrated by using the theory of core 
rights (core of a human right). Earlier research has recognised a certain logic in 
court’s reasoning that places the opportunity to enjoy family life elsewhere as a 
threshold for human rights protection and a decisive factor in the balancing. I argue 
that the elsewhere test is, or could be, an essence test indicating the core of the right 
to respect for family life in the context of family reunification and migration control.  

Recent case law in the ECtHR has shown, however, that the core, if it exists, is 
compromised. I argue that the current practice allows balancing the right away. The 
core is traditionally understood to be absolute, which raises doubts about the 
accuracy of my theorisation on the core and the essence test. However, some 
theories on interpreting the core rights suggest that a core can also be relative. If the 
elsewhere test appeared absolute before, now the ECtHR continues with the 
balancing even after finding insurmountable obstacles to enjoying family life 
elsewhere. This is unfortunate from the point of view of effective protection and 
clear standards. In a policy area where inherent limitations already affect the scope 
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of the right, and the objects of the law are not usually presented in the processes of 
democratic law-making, it would be important to have clear standards or at least a 
clear backstop ensuring human rights protection in the national law and court 
practice. If the ECtHR allows and expects the national actors to determine the 
substantive content of the protection, it should be able to describe the core, the 
situation when a contracting party is obliged to accept family reunification. 
Otherwise, the right to respect for family life is meaningless and empty in the context 
of family reunification. However, although the ECtHR may have changed its 
approach to the elsewhere test, the factor of obstacles to enjoying family life 
elsewhere remains important and carries considerable weight in the balancing.  

 

7.2 Evasion of Responsibility at the National Level 

The ECtHR thus expects the national actors to safeguard and monitor human rights 
protection. This is one aspect of the subsidiarity principle. In the context of family 
reunification, the ECtHR requires legality, legitimate aim and proportionality, and 
the proportionality assessment is called a fair balance test. The supranational human 
rights court gives some guidance on the content, but rarely reviews the accuracy of 
the balancing exercise or indicates which national actor should conduct it. I 
investigated how the balancing is organised between legislative, administrative and 
judicial actors at the national level and also analysed the advantages and challenges 
of the chosen national system. However, my analysis is not comprehensive or 
systematic, but provides examples of a limited number of situations in the context 
of family reunification where restrictions are applied, and thus where human rights 
obligations should be taken into account. I concentrated on legislation, legislative 
drafting and the practice of the Finnish Constitutional Law Committee because this 
phase of human rights monitoring has been less studied, although, in my opinion, 
very important for human rights protection. My initial plan was to include a more 
systematic analysis of national court cases, but I had to abandon that due to time 
constraints. However, relevant court cases are considered in specific questions.   

In Publication I of this dissertation, one of my observations was that the Aliens 
Act, which includes the relevant legislation, has various provisions that require the 
administrator to assess the proportionality of a negative decision. Those provisions 
can be seen to accommodate the requirement of proportionality assessment of the 
ECtHR. The application of those provisions is dynamic. Although the current text 
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may not explicitly mention all the factors that the human rights court has referred 
to, the authorities seem to follow the supranational case law, both from the CJEU 
and the ECtHR, and adjust their decision-making to meet the requirements. The 
courts seem to follow a similar dynamic approach. However, there is a significant 
structural problem in such an ex post human rights protection system, which the 
Supreme Court of Finland has also pointed out; provisions reflecting the 
proportionality principle are weak when compared with the clear legal rules enacted 
in other provisions. This is a consequence of strong principles of legality and 
democracy. It is debated if the proportionality assessment can deem void a restriction 
which is clearly expressed in the national law. The ECtHR clearly expects the states 
to ensure that the outcome is not in breach of international obligations and therefore 
the proportionality assessment, at whatever stage it is made, must be effective. 
However, access to rights and the effectiveness of the human rights protection is 
undermined when the explicit conditions are so strict that in many cases recourse to 
the proportionality assessment is needed to reach an outcome compatible with 
human rights. For these reasons, I turned to investigate the ex ante review of the 
human rights obligation in the Finnish system. 

Indeed, as Publication II of this dissertation demonstrates, in Finland the 
constitutionality, including human rights compliance, is mainly monitored ex ante by 
the Constitutional Law Committee. The Committee is expected to ensure that the 
legislature has conducted a human rights impact assessment, and then it should also 
comment on any problems with basic or human rights obligations. The 
Constitutional Law Committee in Finland is a political organ, but it is supposed to 
make a legal assessment with the help of legal experts. Therefore, I argue that this 
phase would also be ideal for assessing substantively in abstracto the proportionality 
of restrictions. However, in the question observed related to restriction on income 
requirement, the Constitutional Law Committee did not conduct substantial 
balancing but passed the task onto the administration. It allegedly secured minimal 
human rights obligations and issued some instructions on the factors to be taken 
into account in the balancing at the administrative level. In my opinion, the 
obligation passed on to the administration to conduct the overall assessment of 
relevant factors may be a sufficient but certainly not an efficient way to protect 
human rights. Access to rights is endangered if the applicants who may benefit from 
the fair balance test do not even apply because they do not prima facie meet the 
income requirement. I argue that the Constitutional Law Committee should conduct 
substantial balancing in abstract form. 
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After the large number of asylum seekers in 2015 and consequently a large 
number of people being granted international protection, the Finnish legislature was 
determined to bring the right to family reunification to the minimum level in the 
light of supranational law obligations. An amendment to the Aliens Act in 2016 
ended the facilitation of family reunification for sponsors under international 
protection by extending the income requirement to all, only with the three-month 
exception for refugee sponsors and later the exemption of minor sponsors. In 
addition, the law imposes a condition on refugee sponsors regarding exemption from 
the income requirement: it is granted only if family life is not possible elsewhere 
(Section 114.4.3). This reflects the minimal level of respect for family life. The 
approach is similar to, and most likely adopted from, the Family Reunification 
Directive (Art. 12). The elsewhere test has thus also become a condition for enjoying 
human rights, in addition to being a backstop for minimum human rights protection 
when balancing interests. The difference is that when the elsewhere test is a 
condition, no balancing in casu with national interests is made. From the viewpoint 
of the legislature, the elsewhere test has transformed from a categorical facilitation 
principle to a factor considered in an individual case to make sure that family 
reunification is granted only when required by human rights law. In practice, this 
may lead to double assessment of protection needs: first in the asylum process and 
later in the family reunification process.475 

The national legislature in Finland has thus chosen to remove the categorical 
facilitation of family reunification from people receiving international protection. 
However, human rights obligations remain and now the courts need to tackle the 
task of ensuring compliance with human rights. The fair balance test and the 
elsewhere rule are central to this assessment. Structural problems in human rights 
monitoring such as evading responsibility for proportionality assessment by passing 
it on to other actors may create situations where individuals have problems in 
accessing their human rights. When the human rights standards favouring people 
with protection needs are left to national courts to supervise, and sponsors enjoying 
international protection must fulfill the income requirement,476 many do not even 
apply. By passing the human rights monitoring to the next level, the legislature shows 
half-hearted commitment to human rights and succeeds in its objectives to reduce 
the number of family reunifications and use the strict policy as a deterrent to reduce 
the number of asylum seekers. 

 
475 As observed in the case of minor sponsors before the exemption was reinstalled. See Non-
discrimination Ombudsman 2020. 
476 Which is estimated to be possible for very few. See Miettinen et al. 2016. 
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In the bigger picture, the role of human rights in European supranational law and 
the relation between EU law and the ECtHR standards seem to be unclear, or even 
intentionally blurred. It is a mistake to conclude that the Family Reunification 
Directive allows restrictions to the rights of subsidiarily protected sponsors when 
they are excluded from the personal scope of that directive. A correct conclusion 
would then be that the EU law does not say anything about their family reunification 
and therefore the legislature should pay more attention to the standards of the 
ECtHR. However, the ECtHR has recently allowed the state opinion, which is in a 
way also reflected in the EU politics, to affect its standards of protection. This 
vicious cycle of influence between actors at different levels may ultimately affect the 
wellbeing of foreigners at the national level. 

Due to the incoherence, but also to the incompleteness of the ECtHR standards, 
I have engaged in theoretical analysis beyond dogmatic legal methods and the 
established legal obligations. Publication IV of this dissertation approaches the 
question of fairness and coherence of national law from the viewpoint of legal 
belonging. The theory of the politics of belonging analyses political speech on 
belonging and acceptance of foreigners as members of society. I have conducted a 
similar analysis but based on legal provisions, thereby analysing belonging as 
reflected in the law. Allowing a foreigner family reunification is a prime indicator of 
acceptance as a member of society. I have pointed out, among other things, how 
Finnish law makes no distinction between most temporary residence permit holders, 
continuous permit holders or permanent permit holders regarding their right to 
family reunification. According to the idea of progressive inclusion, the stronger and 
longer the ties, the better the rights should be. Ties to the host country are also 
recognised as a factor in the fair balance test of the ECtHR. As mentioned in Chapter 
3 of this synthesis, better human rights protection could be attained by giving more 
weight to the ties to the host country. In Finnish law, facilitation of family 
reunification in the form of exemption from the income requirement is provided 
only after the sponsor obtains Finnish nationality. The belonging is thus indicated in 
terms of the socio-economic situation rather than ties to the host country. This may 
appear unfair and problematic among foreigners who already have strong ties and 
even permanent residence, but income below the required level. While their 
belonging is not recognised, their own sense of belonging may also be undermined.  
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7.3 Erosion of International Protection and Solidarity 

The role of human rights in immigration control, and, more precisely, in family 
reunification, is thus weak and the level of protection minimal, especially in the case 
of sponsors enjoying international protection. In this dissertation, I have paid 
attention to different types of sponsors: voluntary migrants and involuntary migrants 
meaning people under international protection. However, there are also significant 
differences within those broad categories, such as between categories of international 
protection. I have not addressed temporary protection categories and their family 
reunification in this study, but I have pointed out the different treatment in human 
rights protection between refugee and subsidiary protection statuses. Although I 
have not included an analysis of the equality test and Article 14 ECHR in this study, 
the question of equality is at the heart of the fair treatment of foreigners. Selective 
policies familiar to the management of voluntary migration are applied to involuntary 
migration as well. The erosion of international protection and half-hearted 
commitment to human rights that can be noticed in other issues such as “pushbacks” 
of asylum seekers,477 is also felt within family reunification law and practice when the 
subsidiarily protected sponsors are treated similarly to voluntary migrants. The 
insurmountable obstacles test no longer seems to be an essence test and a trump 
card e for people enjoying international protection. The group vulnerability of 
people enjoying international protection is not recognised by the ECtHR. In national 
law, only particular vulnerability is considered as a factor guaranteeing protection of 
family life, which leads to essentialism and minimalism within the vulnerability 
discourse as well. 

It seems that the European supranational law is struggling to create a coherent 
picture between the two supranational courts and the states. Some states have chosen 
to treat subsidiary protection equally to refugee status, whereas others, such as 
Finland, have chosen to treat them differently. The legislature in Finland has argued 
for equal treatment between subsidiary protection and voluntary migration statuses. 
EU law says nothing because the sponsors benefitting from subsidiary protection 
are excluded from the scope of the Family Reunification Directive. Equal treatment 
between protection statuses can be argued for based on human rights law. However, 
the ECtHR itself has interpreted the gap in EU law as a sign of no favourable 
treatment envisaged by states to people benefitting from subsidiary protection status. 
This can be considered as another manifestation of the strengthened subsidiarity 

 
477 See e.g. Thym 2023. 
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principle. The ECtHR has thus chosen not to engage with this question although it 
has had an important role in creation of subsidiary protection in EU law. When 
international obligations are not clear, for example, when they are only based on 
ambiguous court practice, state practice seems to have the power to persuade a 
change in approach. However, the ECtHR should resist politisation and 
securitisation of human rights standards, as well as safeguard the effectiveness of 
human rights protection, for example, by only allowing margin of appreciation in 
regards the weight of national interest in balancing, and preferably only outside the 
core area. 

Selective policies usually aim at protecting the economic wellbeing of the country, 
which is one of the legitimate aims for the restrictions in Article 8 ECHR. Economic 
interests have gained more weight in the fair balance test over time. If earlier security 
considerations were needed to deny foreigners protection or human rights, 
economic considerations now seem to be enough. However, economic 
consequences also need to be substantiated and their probability assessed. People 
granted international protection may be a bigger burden on public finances than 
other migrants. Conversely, restricting family reunification of labour migrants based 
on economic considerations is less plausible, especially in a situation of labour 
shortages. However, international protection has been understood as an exceptional 
sphere with an exemption from the income requirement. Therefore, since they are 
heavier, security considerations may be needed to justify restrictions or denial of 
rights in that area. However, to hold on to the justice and rule of law requires 
reasonable security concerns and proportionate restrictions. The proportionality 
assessment should be more rigorous in the case of security claims. My research 
demonstrates how the wave of securitisation of asylum seeking documented in other 
research has spilled over to the context of family reunification. I have shown in 
Publication II how the restrictions on family reunification of beneficiaries of 
international protection are indirectly justified by security concerns associated with 
a major influx of asylum seekers. This may not be direct securitisation of family 
reunification, but indirect deterrence policies whatsoever. As Publication IV of this 
dissertation points out, these policies designed to deter asylum applications and new 
people from entering the country mostly affect people enjoying international 
protection and already present in the country. 

Some security concerns are more legitimate than others. In addition, some 
security threats are felt in the host country, and some abroad. However, the 
imbalance between acknowledged interests is striking in family reunification cases 
where the family members abroad may face security threats. In Publication III of 
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this dissertation, I presented examples of national court cases as well as ECtHR court 
cases in which the insecurities of family members are referred to. It seems that in 
most cases those interests are recognised, but not given decisive weight. The purpose 
of this research is not a systematic analysis of court cases but a theoretical exploration 
of the legal options to take better account of those security considerations. The 
challenge in this context of immigration control and family reunification is that the 
applicants are abroad, and states’ human rights obligations are by default limited to 
people on their territory. However, I argue that the extraterritorial application of 
human rights obligations is justified when the applicants face situations capable of 
triggering Article 3 ECHR, which protects against inhuman and degrading treatment. 
Even such absolute human rights obligations cannot normally be attributed to a 
foreign state, but the family connection with the sponsor establishes a jurisdictional 
link that creates an obligation to respect human rights. Such extraterritorial 
application of Article 3 would enhance safe and controlled pathways to international 
protection and secure life in dignity for the whole family.  

From a legal theoretical viewpoint, the above-described approach means placing 
Article 3 ECHR in the fair balance test together with Article 8 ECHR. It seems 
plausible that Article 3 reflects the idea of protecting human dignity and that it can 
be found at the core of every human right. Therefore, the prohibition of inhuman 
and degrading treatment can also be protected through the right to respect for family 
life. I argue that the elsewhere test described in this study is capable of 
accommodating Article 3 rights as well. When no other state is willing or able to 
protect against degrading treatment and secure family unity and life in dignity for the 
whole family, the host state should facilitate family reunification. Such a situation 
touches the core area of Article 8 and, therefore, very weighty reasons for restrictions 
of family reunification should be evinced by the state. It may even be necessary to 
determine an absolute core area where restrictions are not allowed in order to 
safeguard the effective respect for family life in human rights law. I argue that a 
human right cannot be thoroughly relative for it to be effective. In addition, the 
ECtHR should autonomously apply these standards to every case without making 
prejudgements through distinctions between protection statuses determined by 
states and the EU. Indeed, this is how the ECtHR has operated before. My 
suggestions for adjustments to the proportionality assessment are moderate; they can 
also be called pragmatic. The adjustments would not make a big difference in the 
rights of migrants but rather halt the backsliding of the treatment of migrants and 
especially of the respect for the international protection regime.   
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Tässä luvussa tarkastellaan perheenyhdistämiseen liittyvää arjen tur-
vallisuutta ja kotoutumista lainsäädäntötutkimuksen näkökulmasta. 
Viimeisen kymmenen vuoden aikana ulkomaalaislainsäädäntöön on 
tehty tiukennuksia, joilla on ollut vaikutusta erityisesti kansainvälistä 
suojelua saavien perheenyhdistämiseen. Erityisen vaikuttavana tiu-
kennuksena on ollut toimeentuloedellytyksen ulottaminen myös kan-
sainvälistä suojelua saavien perheenjäsenten oleskelulupiin (laki 505/ 
2016). Tämän edellytyksen käyttöönottoa on perusteltu muun muas-
sa kotoutumisen edistämisellä (HE 43/2016 vp, 18). Suomessa vuon-
na 2016 tehdyn lainsäädäntömuutoksen vaikutuksia kotoutumiseen 
ei kuitenkaan ole riittävästi selvitetty lainsäädäntövaiheessa eikä 
myöhemmin. Perustuslakivaliokunta ei ole ottanut kantaa tämän pe-
rustelun järkevyyteen tai hyväksyttävyyteen (PeVL 27/2016 vp). Tä-
män luvun tarkoituksena on kartoittaa olemassa olevaa tutkimusta 
perheenyhdistämisen rajoittamisen vaikutuksista kotoutumiseen se-
kä arvioida lainvalmistelun laatua.

Oikeustieteilijät ovat huomauttaneet, että erityisesti EU:n perheen-
yhdistämisdirektiivin soveltamisalalla rajoitusten perusteleminen ko-
toutumisen edistämisellä on välttämätöntä, jotta ne voidaan katsoa 
hyväksyttäviksi (Jesse 2017, 290). Niiltä osin, kun direktiivi ei sovellu, 
kuten esimerkiksi toissijaista suojelua saavien kohdalla, sovelletta-
vaksi tulee kuitenkin Euroopan ihmisoikeustuomioistuimen luomat 
oikeusohjeet. Niiden mukaan perhe-elämää rajoittavan toimenpiteen 
tulee olla suhteellisuusperiaatteen mukainen eli sen tulee toteuttaa 
hyväksyttäviä tavoitteita sekä olla sopiva ja oikeasuhtainen keino pää-
määrän saavuttamiseksi (Palander 2018, 399). Oleellista siis on, voiko 
toimeentulovaatimuksella vaikuttaa kotoutumiseen, ja jos voi, onko 
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saavutettava hyöty niin merkittävä, että sillä voi perustella Euroopan ih-
misoikeussopimuksen 8. artiklassa suojatun perhe-elämän rajoittami-
sen. Lisäksi tulee kiinnittää huomiota ihmisoikeussopimuksen 14. ar-
tiklaan eli perhe-elämän suojan yhdenvertaiseen toteutumiseen eri 
suojelukategorioiden välillä. Tässä luvussa ei kuitenkaan tarkastella 
oikeudellisia velvoitteita sisällöllisesti tai oikeusdogmaattisesti vaan 
pikemmin lainvalmistelun laadun näkökulmasta.

Tässä luvussa tarkastellaan ensin lainvalmistelun ohjeita ja lainsää-
däntöteoreettisessa tutkimuksessa esiin nostettuja relevantteja ongel-
makohtia. Tutkimuksen ja ohjeiden mukaan lainvalmistelijan tulisi 
pyrkiä selvittämään lainsäädännön yhteiskunnallisia vaikutuksia, joi-
hin sisältyvät myös vaikutukset eri väestöryhmiin. Vaikka ohjeissa 
puhutaan pääasiassa kansalaisista, tulisi lainsäätäjän huomioida myös 
vaikutukset maassa oleskeleviin ulkomaalaisiin (ks. myös Palander 
2019). Tästä syystä tässä luvussa selvitetään olemassa olevaa tutki-
musta perheenyhdistämislainsäädännön vaikutuksista ulkomaalais-
ten kotoutumiseen ja arjen turvallisuuteen erityisesti Suomen kon-
tekstissa, mutta tuoden esille myös muualla tehtyä tutkimusta. Vaiku-
tukset kotoutumiseen ja arjen turvallisuuteen tarkastellaan eri alalu-
vuissa, koska turvallisuuteen käsitteenä liittyy eroja niin vaikutusten 
vakavuuden kuin niiden arvottamisen näkökulmista. Arjen turvalli-
suuden ja kotoutumisen sisällöllisten erojen lisäksi myös lähde-
aineistossa itsessään käytetyt termit ovat ohjanneet niiden mukaan 
ottamista ja sijoittamista. Arjen turvallisuus ymmärretään tässä hy-
vinvoinnin sekä henkisen ja fyysisen turvallisuuden kautta.

Kuten tämän kirjan johdannosta käy ilmi, turvallisuus liittyy mo-
nella tapaa maahanmuuttoon sekä siihen liittyvään hallintoon ja poli-
tiikkaan. Turvallisuustutkimuksen ja maahanmuuttotutkimuksen 
risteämisen seurauksena on Suomessakin syntynyt uutta tutkimusta, 
jonka suuntauksena on kriittinen maahanmuuton kriminalisoimisen, 
turvallistamisen ja rajojen tutkimus (ks. esim. Gozdecka ja Kmak 
2018; Könönen 2019; Leinonen ja Pellander 2020; Palander ja Pellan-
der 2019; Tiilikainen 2015). GLASE-hankkeessa tehdyn tutkimuksen 
mukaan Suomen turvallisuuspolitiikassa on viime aikoina kiinnitetty 
enenevässä määrin huomiota maahanmuuttoon ja reaktiot vuoden 
2015 tapahtumiin voidaan jossain määrin nähdä turvallistamisena, 
mistä helposti seuraa poikkeuksellisia ja suhteettomia ratkaisuja 
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(Palander ja Pellander 2019). Turvallistaminen leimaa tiettyjä ryhmiä 
epäilyksen alaisiksi ja pyrkii näin oikeuttamaan rajoitukset ja erilai-
sen kohtelun (Nanopoulos ym. 2018, 14). Kun pelko hallitsee politii-
kan tekoa, perustavaa laatua olevat oikeudet, kuten yhdenvertaisuus 
ja vapaus, helposti vaarantuvat (Huysmans 2004, 338).

Suomessa vuonna 2016 tehdyssä perheenyhdistämisen kiris-
tyksessä ei kuitenkaan ole päällisin puolin kyse turvallistamises-
ta, koska kansallisen turvallisuuden kysymykset eivät nouse esille 
lainvalmisteluasiakirjoissa. Tietynlainen kriisitietoisuus on kuitenkin 
tässäkin lakimuutoksessa läsnä ja ilmenee viittauksina vuoden 2015 
turvapaikanhakijamääriin ja Suomen houkuttelevuuteen turvapaikan  -
hakumaana, sekä siihen liitettyyn tarpeeseen rajoittaa perheside-
hakemusten ja myönnettävien oleskelulupien määrää (HE 43/2016 vp, 
1). Turvallistamista tai ei, perheenyhdistämisen tiukentamisen yhtey-
dessä ei ole kiinnitetty tarpeeksi huomiota ihmisoikeusvelvoitteisiin 
(Sormunen 2017). Turvallistamisen sijaan tai sen ohella ongelmaksi 
voidaan nähdä inhimillisen turvallisuuden ja arjen turvallisuuden 
heikko huomioiminen lainsäädäntötyössä. Tässä luvussa siis pikem-
min kartoitetaan, mitä turvallisuushuolia perheenyhdistämiseen ja
perheestä erossaoloon liittyy erityisesti ulkomaalaisten näkökulmasta.

Tutkimuskirjallisuuden tarkastelussa keskitytään pääasiassa em-
piiriseen tutkimukseen toimeentulovaatimuksen ja perheestä erossa-
olon vaikutuksista. Helga Eggebø ja Jan-Paul Brekke (2018; 2019) 
ovat koonneet ja tyypitelleet viimeaikaista tutkimuskirjallisuutta per-
heenyhdistämisen kotoutumisvaikutuksista, ja heidän mukaansa re-
levantti kirjallisuus voidaan jakaa perheenjäsenten kotoutumisen 
tutkimukseen ja perheenyhdistämisen sääntelyn vaikutusten tutki-
mukseen. Perheenyhdistämisen estymisen ja perheen erossaolon vai-
kutusten tutkimusta on kuitenkin vähemmän (ks. myös Bonjour ja 
Kraler 2015; Miettinen ym. 2016). Varsinkin tutkimus perheenyhdis-
tämisen sääntelyn vaikutuksista kotoutumiseen on vähäisempää. 
Eggebøn ja Brekken (2019) mukaan perheen kotoutumiseen liitty-
vät tutkimukset keskittyvät yleensä vain työllistymiseen ja tulevat sii-
hen johtopäätökseen, että kotoutumista tulisi tarkastella muistakin 
näkökulmista. He nostavat hyväksi esimerkiksi Charsleyn ja muiden 
(2016) tutkimuksen, jossa on pyritty huomioimaan myös sosiaalisia, 
kulttuurisia, poliittisia, rakenteellisia ja identiteettiin kohdistuvia vai-
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kutuksia. Myös vaikutuksia perheenkokoajan kotoutumiseen tulisi 
tarkastella laajemmin kuin työllistymisen näkökulmasta, ja siksi tässä 
vaikutuksia lähestytään arjen turvallisuuden näkökulmasta. Suomes-
ta löytyykin jonkin verran tämän tyyppistä tutkimusta (ks. myös Lei-
nonen 2019), jota tässä on tarkoitus kartoittaa.

Lainsäädännön yksilöön kohdistuvien vaikutusten lisäksi tarkastel-
laan lainsäädännön rakenteellista vaikutusta kotoutumiseen sen ko-
touttamispotentiaalin kautta. Teoreettisena viitekehyksenä käytetään 
Moritz Jessen (2017) ajatusta lainsäädännön potentiaalista eli mah-
dollistavasta roolista kotoutumisen edistämisessä. Hänen mukaansa 
lainsäädäntö ja hallintokäytäntö voivat vaikuttaa joko kotoutumista 
edistävästi tai heikentävästi. Yhdenvertaisuus näyttäytyy hänen tutki-
muksessaan kotoutumista edistävänä tekijänä. Lainsäädännön vaiku-
tukset kotoutumiseen ovat siis monen tasoisia ja näillä eri ulottuvuuk-
silla on myös yhtymäkohtia. Oleellisinta on kuitenkin määrittää, voi-
daanko vaikutukset kotoutumiseen nähdä pääasiassa positiivisena vai 
negatiivisena.

Ensimmäisessä alaluvussa perustellaan vaikutusten arvioinnin tär-
keyttä ja sen laatukriteereitä lainsäädäntötutkimuksen kautta. Seu-
raavissa alaluvuissa kartoitetaan olemassa olevaa kirjallisuutta per-
heenyhdistämisen edellytysten ja estymisen vaikutuksista ulkomaa-
laisiin perheenkokoajiin niin kotoutumisen, hyvinvoinnin kuin arjen 
turvallisuuden näkökulmista. Lopuksi arvioidaan muodostuvaa ko-
konaiskuvaa perheenyhdistämisen vaikutuksista kotoutumiseen ja 
analysoidaan lakimuutoksen laatua lainsäädäntötutkimuksen peri-
aatteiden ja lainsäädännön kotouttamispotentiaalin valossa.

Lainvalmistelun periaatteista

Lainvalmistelijoilla ja lainsäätäjällä on paljon vapauksia työssään, ei-
kä niin sanottuja menettelysääntöjä juurikaan ole, mutta oikeuskirjal-
lisuudesta, ministeriöiden omista ohjeista ja kansainvälisoikeudelli-
sista velvoitteista voidaan muodostaa käsitys hyvän lainvalmistelun 
periaatteista. Lainvalmistelun sääntelyteoreettisessa tutkimuksessa on 
kehitelty rationaaliseen valintaan perustuvaa ihannemallia, jonka mu-
kaan lainsäätäjä ensin tunnistaa yhteiskunnallisen ongelman ja hah-
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mottelee tavoitteen sen korjaamiseksi. Sen jälkeen lainsäätäjä arvioi 
erilaisia toimintavaihtoehtoja ja niiden vaikutuksia sidosryhmiä kon-
sultoiden sekä lopulta valitsee optimaalisen säädösehdotuksen. (Tala 
ym. 2011.) Raamit lainsäätäjän harkinnalle asettaa perustuslaki, pe-
rusoikeudet sekä kansainvälisen ja EU-oikeuden velvoitteet, mitkä tu-
lee ottaa huomioon jo lainsäädäntötyön varhaisessa vaiheessa (ks. OM 
2013). Hankalissa tapauksissa, missä on kyse perus- ja ihmisoikeuk-
sista, mutta missä lainsäätäjällä on vapaus käyttää harkintaa, tulee 
erilaiset intressit ja vaikutukset selvittää ja punnita, sekä tehdyt rat-
kaisut perustella (OM 2013, 4.1.18).

Viime vuosina on kiinnitetty erityisen paljon huomiota vaikutusten 
arvioinnin kehittämiseen. Oikeusministeriön (OM) laatimassa vaiku-
tusten arvioinnin ohjeessa (OM 2007) edellytetään erityisesti talou-
dellisten, ympäristö- sekä hallintoon kohdistuvien vaikutusten ar-
viointia. Lisäksi ohjeen mukaan tulee arvioida muita yhteiskunnallisia 
vaikutuksia, jotka kohdistuvat esimerkiksi terveyteen, yhdenvertai-
suuteen, lapsiin, sukupuolten tasa-arvoon, työllisyyteen ja työelä-
mään, rikostentorjuntaan ja turvallisuuteen sekä kansalaisten ase-
maan ja kansalaisyhteiskunnan toimintaan (OM 2007, 33). Ohje on 
yksilöön ja erityisesti ulkomaalaisiin kohdistuvien vaikutusten ar-
vioinnin suhteen kuitenkin riittämätön (ks. lisää Palander 2019) ja 
paremmin ohjeistusta ihmisiin kohdistuvien vaikutusten arviointiin 
saa sosiaali- ja terveysministeriön vuonna 2016 julkaisemasta op-
paasta (STM 2016). Siinä kehotetaan myös välillisten vaikutusten ar-
viointiin, missä auttaa ilmiölähtöinen lähestymistapa (STM 2016, 13).

Vaikutuksia voidaan ohjeiden mukaan selvittää sidosryhmien, 
asiantuntijoiden ja tutkijoiden kuulemisilla (OM 2007; STM 2016, 18; 
VN 2016). Matti Niemivuo (2002) on kirjoittanut, että vaikutusten 
arvioimiseksi ja sääntelyvaihtoehtojen kartoittamiseksi lainvalmis-
telijan tulisi lisäksi tuntea säänneltävään alaan liittyvää tutkimusta. 
Niemivuo (2002, 200) toteaa tarvittavan niin oikeustieteellistä kuin 
yhteiskuntatieteellistä tutkimusta. Lainvalmistelija voi myös itse sel-
vittää tai tilata ulkopuolisilta toimijoilta selvityksiä eri vaikutuksista. 
Tähän tarkoitukseen käytetään esimerkiksi valtioneuvoston kanslian 
tutkimustoimintaa. Varsinaisessa hallituksen esityksessä ei ole kui-
tenkaan tarkoitus tuoda yksityiskohtaisesti ja laajasti esille olemassa 
olevaa tutkimusta tai selvityksiä. Hallituksen esitys ei ole tutkimus-



129

Lainsäädännön hukattu kotouttamispotentiaali

raportti (HELO 2018, 13), vaan siinä tuodaan esille tiivistetysti pää-
asialliset vaikutukset ja arvioinnin keskeiset tulokset sekä se, miten 
vaikutukset on arvioitu, mitä tietolähteitä on käytetty sekä minkälai-
sia epävarmuuksia arviointiin liittyy (HELO 2018, 23–24).

Käytännön lainvalmistelussa keskeisenä ongelmana on nähty juuri 
vaikutusten ja vaihtoehtojen puutteellinen arviointi. Auri Pakarinen 
(2011b) toteaa, että ohjeiden tasolla vaikutuksia otetaan huomioon 
hyvin, mutta käytännön tasolla painotetaan taloudellisia vaikutuksia. 
Yksilöihin ja kansanryhmiin kohdistuvia vaikutuksia arvioidaan niu-
kasti, ja usein ne jäävät arvioimatta kokonaan. Pakarinen on kuiten-
kin optimistinen ja näkee, että erityisesti osallistumisen kulttuuri ja 
sidosryhmien kuuleminen ovat hänen mukaansa Suomen vahvuuk-
sia. (Pakarinen 2011b, 62–63.) Sidosryhmien osalta erityisesti etu-
järjestöjen kuuleminen on keino selvittää eri ryhmiin kohdistuvia 
vaikutuksia. Tärkeää on myös tunnistaa kaikki ryhmät, joihin vaiku-
tuksia kohdistuu (Rantala 2011, 78). Tutkimustiedon avulla voidaan 
selvittää mahdollisia vaikutuksia erityisesti niiden oikeuksia omaa-
vien ryhmien osalta, joiden ääni ei ole edustettuna (Rantala 2011, 
80). Lainvalmistelijan tulee sitten arvioida, mikä painoarvo erilaisille 
intresseille annetaan. Pakarinen (2011a) on todennut, että keskeiset 
etujärjestöt pitävät tärkeänä, ettei heitä ainoastaan kuulla vaan että 
heidän näkemyksillään olisi myös vaikutusta (ks. myös Keinänen 
2011, 148).

Kati Rantala (2011, 77) muistuttaa, että lainvalmistelun ideaalimal-
lit eivät toimi, tai ne ovat resurssien hukkaa, jos poliittinen ohjaus on 
liian voimallista. Hänen mukaansa tavoitteet voivat olla siinä määrin 
arvolatautuneita, että rationaaliselle valinnalle ja neutraalille vaiku-
tusten arvioinnille ei anneta mahdollisuutta. Kalle Määttä (2009) kir-
joittaa, että sääntelyteoreettisessa tutkimuksessa ei pitäisi ottaa lain-
säädännön tavoitteita annettuna. Joissakin tapauksissa lain tavoitteet 
voivat olla selkeästi ilmaistut, mutta ne eivät vastaa lain tosiasiallisia 
tavoitteita. Määttä (2009, 18) käyttää tällaisesta tavoiteristiriidasta 
nimitystä lainsäädäntöilluusio. Rantala (2011, 82) peräänkuuluttaa 
avoimuutta ja oikeutta tietää lakihankkeiden ratkaisuihin vaikutta-
neet tosiasialliset taustat ja tavoitteet. Hän haluaisi tietää, minkälaista 
tutkimustietoa, kentältä nousevaa hiljaista tietoa ja eri intressiryh-
mien näkemyksiä on tai ei ole otettu huomioon.
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Vaikka lainsäädäntö on instrumentaalinen keino tiettyihin tavoit-
teisiin pääsemiseksi ja tavoitteiden määrittely pitkälti politiikkaa, tu-
lee tavoitteidenkin täyttää tiettyjä kriteereitä. Erityisesti jos kyse on 
perus- tai ihmisoikeusrajoituksista, ylikansallinen lainsäädäntö ja oi-
keuskäytäntö määrittävät sallitut tavoitteet. Perhe-elämään puutut-
taessa hyväksyttävät tavoitteet ovat kansallisen ja yleisen turvalli-
suuden tai maan taloudellisen hyvinvoinnin turvaaminen, epäjärjes-
tyksen tai rikollisuuden estäminen, terveyden tai moraalin suojaami-
nen, tai muiden henkilöiden oikeuksien ja vapauksien turvaaminen 
Euroopan ihmisoikeussopimuksen (8. art.) mukaan. Suhteellisuuspe-
riaatteen mukaan keinojen tulee olla sopivia tavoitteen saavuttami-
seksi, ja vasta sen jälkeen tarkastellaan keinojen vaikutusten suhdetta 
tavoitteisiin. Tässä suhteellisuuspunninnassa on annettava oikea pai-
noarvo muun muassa perus- ja ihmisoikeusvaikutuksille. Punninnas-
sa voi myös esiintyä monenlaisia turvallisuusintressejä, jotka lainsää-
täjän tulee asianmukaisesti huomioida (ks. esim. Lonka 2016, 34–38).

Vaikka kyse ei olisi perus- ja ihmisoikeuksien suojaamasta perhe-
elämästä, tulee lainvalmistelijan ottaa kokonaisharkinnassa huo-
mioon yksilöihin ja ryhmiin kohdistuvat vaikutukset. Koska per-
heenyhdistämislainsäädännön vaikutukset kohdistuvat pääasiassa 
maahan muuttaneisiin ulkomaalaisiin ja heidän perheenjäseniinsä, 
tulisi lainvalmistelussa pyrkiä selvittämään myös heihin kohdistuvia 
vaikutuksia. Vaikka varsinaiset lainvalmistelijan ohjeet eivät selkeäs-
ti tue muihin kuin kansalaisiin kohdistuvien vaikutusten arviointia, 
viimeaikaiset sektorikohtaiset ohjeet vahvistavat sitä näkökulmaa, et-
tä kaikkien Suomessa oleskelevien intressit ja vaikutukset on arvioi-
tava ja otettava huomioon. Tarkasteltavana olevassa perheenyhdistä-
mislainsäädännön tiukentamisessa tulee siis ottaa huomioon myös 
ulkomaalaisiin kohdistuvia vaikutuksia. Niistä arvioidaan seuraavak-
si kotoutumiseen ja turvallisuuteen liittyviä vaikutuksia tieteellisen 
kirjallisuuden kautta.
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Perheenyhdistämisen vaikutukset kotoutumiseen

Kotoutumisen edistäminen on keskeinen tavoite ulkomaalaishallin-
nossa, ja onnistunut kotoutuminen luo myös arjen turvallisuutta. 
Hallituksen esityksen (HE 43/2016 vp) mukaan perheenyhdistämi-
sen edellytysten kiristämisen yhtenä tavoitteena on edistää niin kan-
sainvälistä suojelua saavien kuin heidän perheenjäsentensä kotoutu-
mista. Toimeentulovaatimuksen ajatellaan lisäävän ulkomaalaisten 
työssäkäyntiä, minkä puolestaan oletetaan edistävän kotoutumista 
(HE 43/2016 vp, 18 ja 21). Vaikutuksia kotoutumiseen ei ole kuiten-
kaan perusteltu tarkemmin tai tarkasteltu muista näkökulmista. Työl-
listyminen on tärkeä tekijä kotoutumisessa, mutta yhteiskuntaan so-
peutumiseen ja hyvinvointiin vaikuttavat myös monet muut tekijät 
(Gauffin ja Lyytinen 2017; Saukkonen 2013; Sotkasiira 2018). Ali-
tolppa-Niitamo (2005, 37) on todennut, että kotoutuminen nähdään 
yleensä joko uhkien ja ongelmien tai työvoimaresurssin kouluttami-
sen kautta, mutta helposti unohdetaan kotoutuvien inhimilliset tar-
peet, toiveet ja odotukset. Hänen mukaansa näihin kuuluu muun 
muassa oikeus tasa-arvoon, hyvinvointiin ja läheisiin ihmissuhteisiin. 
Huttunen (2010) on pyrkinyt tuomaan esille, kuinka ylirajaiset per-
hesuhteet vaikuttavat kotoutumiseen.

Tarkastelussa olevan perheenyhdistämislainsäädännön muutoksen 
vaikutuksista ei tehty selvitystä lainvalmisteluvaiheessa. Lakimuutok-
sen jälkeen vuonna 2016 sisäministeriölle tehdyssä (VN-TEAS) sel-
vityksessä (Miettinen ym. 2016) on arvioitu perheenyhdistämisen 
mahdollisten lisäedellytysten vaikutuksia. Vaikka kyseessä ei ollut 
varsinainen toimeentulovaatimuksen vaikutusten jälkiseuranta, selvi-
tyksessä arvioitiin myös tuon edellytyksen vaikutuksia. Selvityksessä 
on pyritty ottamaan huomioon perheenkokoajiin ja perheenjäseniin 
kohdistuvat vaikutukset niin kotoutumisen kuin hyvinvoinnin osalta 
(Miettinen ym. 2016, 34). Arvion mukaan työllistymistilastojen ja 
palkkatulojen perusteella todennäköisesti vain 27 prosenttia kansain-
välistä suojelua saavien perheenjäsenistä voisi saada oleskeluluvan, 
ja niistä, joita toimeentuloedellytys koskee, vain alle kaksi prosenttia 
voisi saada perheenjäsenen Suomeen (Miettinen ym. 2016, 15–17).

Kyseisen selvityksen mukaan suomalaista tutkimusta perheen-
yhdistämisen eri edellytysten vaikutuksesta kotoutumiseen ei juuri-



132

Jaana Palander

kaan ole. Ongelmaksi nähdään myös se, että olemassa oleva tutkimus 
”perustuu joko asiantuntijoiden esittämiin näkemyksiin tai pieneh-
köihin maahanmuuttajaväestöltä kerättyihin haastatteluihin tai ky-
selytutkimuksiin”. Selvityksessä todetaan, että toimeentuloedellytyk-
sellä on jonkin verran työllisyyttä lisäävää vaikutusta, mutta siihen 
vaikuttavat myös tietyt työllistymisen esteet erityisesti juuri kansain-
välistä suojelua saavien kohdalla. Toisaalta työllistyminen ja korkean 
tulorajan tavoittelu voi heikentää kotoutumista, jos ei ole aikaa opis-
kella. Selvityksessä todetaankin, että todennäköisesti perheen yhteen 
saamisen estyminen tai sen pitkittyminen vaikuttaa kansainvälistä 
suojelua saaviin kielteisemmin kuin muihin maahanmuuttajaryh-
miin. (Miettinen ym. 2016, 46–47.)

Suomessa on kuitenkin tehty aiheesta tutkimuksia ja selvityksiä, 
joita olisi voinut hyödyntää lainvalmistelussa. Edellä mainittuja pie-
nehköjä haastattelututkimuksia perheestä erossaolon vaikutuksista 
on runsaasti (esim. Huttunen 2005; Onodera ja Peltola 2016; Tiilikai-
nen 2007), mutta monessa tutkimuksessa tämä seikka on ollut vain 
sivujuonne. Varsinaisesti teemaan pureutuvia tutkimuksia on esimer-
kiksi vuonna 2011 julkaistu selvitys, jota varten Pääkaupunkiseudun 
sosiaalialan osaamiskeskus (Socca) on haastatellut perheenyhdistämi-
sen läpikäyneitä perheitä. He ovat kertoneet, että yhdistämisprosessi 
on ollut vaikea ja henkisesti raskas. Huolena on myös ollut perheen-
jäsenten turvallisuus ja hyvinvointi. Jotkut ovat kertoneet, etteivät ole 
voineet keskittyä kotoutumiseen. Tutkimuksen mukaan jatkuva huo-
lehtiminen ja ikävöiminen vaikuttivat perheenkokoajien omaan elä-
mään ja kotoutumiseen, erityisesti suomen kielen oppimiseen. Selvi-
tyksessä todetaan, että kaikki haastateltavat kokivat vaikeuksia keskit-
tyä mihinkään kunnolla, koska ajatukset pyörivät perheessä. (Socca 
2011, 10.)

Lainsäädännön valmistelun aikaan myös Terveyden ja hyvinvoin-
nin laitoksella on tutkittu somali- ja kurditaustaisten maahanmuut-
tajien primääri- eli lapsuusperheestä erossa olemista tilastollisin me-
netelmin. Tutkimusaineiston rajoituksista johtuen ydinperheestä eli 
puolisosta tai lapsista erossa oloa ei tässä tutkimuksessa kuitenkaan 
voitu selvittää. Kotoutumista arvioitiin tekijöillä yksinäisyys, kieli-
taito ja työssäolo, sekä hyvinvointia tekijöillä vakavat masennus- ja 
ahdistuneisuusoireet, univaikeudet ja koettu elämänlaatu (Rask ym. 
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2016, 273). Hankkeen raportin mukaan lapsuusperheestä erossa ole-
misella on tilastollinen yhteys kotoutumiseen erityisesti pakolaistaus-
taisten kohdalla ja erityisesti suhteessa sisaruksiin (Rask ym. 2016, 
277–281). Sisaruksista erossaoloon liittyviin ongelmiin on kiinnitetty 
huomiota myös haastattelututkimuksen kautta (Jokinen ym. 2019a).

Suomessa on jo vuonna 2002 selvitetty alaikäisten yksintulleiden 
kokemuksia. Selvityksessä on noussut esiin alaikäisten huoli muualla 
olevien perheenjäsenten hyvinvoinnista sekä paine auttaa heitä. Mo-
nella nuorella on ollut koulussa keskittymisvaikeuksia. (Helander ja 
Mikkonen 2002, 75.) Tuolloin alaikäisillä perheenkokoajilla on ollut 
lähes rajoittamaton oikeus perheenyhdistämiseen ja se on nähty osa-
na turvapaikkaprosessia (Helander ja Mikkonen 2002, 39), mutta silti 
perheenyhdistämisprosessi on ollut haastava. Vuoden 2010 lakimuu-
toksen, eli perheenkokoajan vireillepano-oikeuden poistamisen, jäl-
keen perheenyhdistämisprosessista on tullut entistä hankalampaa ja 
monen nuoren perheenjäsenet ovat saaneet kielteisen päätöksen, mi-
kä on vaikuttanut nuorten hyvinvointiin. Toisaalta myös perheenyh-
distämisen jälkeen nuoret kohtaavat haasteita ja paineita, kun he ovat 
alussa vastuussa perheenjäsentensä orientoitumisesta ja kotoutumi-
sesta. (Björklund 2015, 45–46.) Haasteita ja paineita tuo kuitenkin 
myös vastuu ylirajaisen perheen toimeentulosta ja hyvinvoinnista, jos 
perheenjäseniä ei saa luokseen. Jotkut nuoret lähettävät rahaa tai ke-
räävät varoja esimerkiksi talon ostamiseksi perheenjäsenilleen. (Hii-
tola 2019, 196.) Perheestä erossaolo niin oleskelun alkuvaiheessa kuin 
myöhemmin elämässä voi aiheuttaa voimakasta ikävää. On myös 
hyvä huomata, että vaikka kotoutumista tapahtuu perheestä erossa 
kasvaessakin, taustalla voi silti säilyä ikävä ja huoli perheenjäsenistä 
(Hiitola 2019; Kauko 2015, 42).

Monessa muussa Pohjoismaassa tai Euroopan maassa perheen-
yhdistämisen edellytyksiä on tiukennettu ja toimeentulovaatimusta 
laajennettu jo aikaisemmin, joten näistä maista löytyy enemmän tut-
kimusta aiheesta (Bonjour ja Kraler 2015; Eggebø ja Brekke 2019). 
Lainvalmistelussa onkin tyypillistä tehdä kansainvälistä vertailua, jot-
ta voisi lainata politiikkaideoita muualta tai ennakoida vaikutuksia. 
Hallituksen esityksessä on kuitenkin tehty kansainvälistä vertailua 
vain perheenyhdistämisen edellytysten osalta, eikä ollenkaan vaiku-
tusten osalta. Esityksessä on muun muassa selostettu, kuinka Ruot-
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sissa oli suunnitteilla rajoittaa perheenyhdistämistä tilapäisesti 
(2016–2018) niin, että kansainvälistä suojelua saavilta edellytettäisiin 
turvattua toimeentuloa. (HE 43/2016 vp, 14–16.) Ruotsin osalta ei 
tiettävästi ole tutkimusta tuon tilapäisen toimeentulovaatimuksen 
vaikutuksista, mutta Norjassa ja Tanskassa se on ollut voimassa pi-
dempään.

Norjassa ja Tanskassa on havaittu lyhyellä aikavälillä työllisyyttä 
jossain määrin lisäävä vaikutus, mutta samaan aikaan perheenyhdis-
tämishakemusten ja myönnettyjen oleskelulupien määrä on vähenty-
nyt (Bratsberg ja Raaum 2010; Larsen ja Lauritzen 2014). Vaikutukset 
kohdistuvat enemmän naispuolisiin sekä muihin kuin länsimaalaisiin 
perheenkokoajiin (Eggebø 2013b, 20–22; Larsen ja Lauritzen 2014). 
Tutkijat arvelivat tulorajan lisänneen perheiden erossaoloa ja sen ai-
heuttamaa stressiä ja epäoikeudenmukaisuuden tunnetta niiden kes-
kuudessa, joilla ei ollut mahdollisuutta täyttää toimeentulovaatimusta 
(Bratsberg ja Raaum 2010; Eggebø 2013a). Tanskassa tehdyn tutki-
muksen mukaan perheenyhdistämiseen paremman kotoutumisen 
nimissä tehdyt rajoitukset eivät ole tavoitteista huolimatta lisänneet 
avioliittoja etnisten vähemmistöjen ja etnisten tanskalaisten välillä, 
vaikka puoliso kyllä otetaan harvemmin vanhempien entisestä koti-
maasta. Sitä vastoin rajoituksilla on ollut vaikutusta avioliittoihin et-
nisten vähemmistöjen kesken tai sitten avioliitot solmitaan myöhem-
min. (Schmidt ym. 2009.)

Myös Alankomaissa ja Britanniassa tiukemmat perheenyhdistämi-
sen edellytykset ovat johtaneet kasvavaan perheiden erossaoloon, 
kun perhesideperustaisten oleskelulupien määrät ovat vähentyneet. 
Vaikutukset ovat kohdistuneet muita enemmän köyhempiin ihmis-
ryhmiin kuten ei-länsimaalaisiin, nuoriin ja naisiin (Leerkes ja Kulu-
Glasgow 2011, 119). Työllisyys on lisääntynyt ja maahan muuttavien 
perheenjäsenten keskimääräinen koulutustaso on kohonnut (Entzin-
ger ym. 2013), mutta tutkijoiden käsityksen mukaan toimet eivät silti 
ole edistäneet kotoutumista (Strik ym. 2013, 24; Wray ym. 2015, 15). 
Haastattelututkimuksen mukaan moni pariskunta oli kokenut per-
heenyhdistämisprosessiin liittyviä vastoinkäymisiä, jotka olivat vai-
kuttaneet hyvinvointiin (Leerkes ja Kulu-Glasgow 2011, 119). Lap-
silla on Britanniassa havaittu olevan nukkumis- ja syömisongelmia, 
käyttäytymisongelmia ja syrjäytymistä sekä stressiä ja syyllisyyden-



135

Lainsäädännön hukattu kotouttamispotentiaali

tuntoa perheen erossaolosta. Lisäksi perheenkokoajat ovat työsken-
nelleet pitkää päivää saavuttaakseen korkean tulorajan. (Wray ym. 
2015, 37–58.)

Vaikutukset arjen turvallisuuteen

Maahanmuuttopolitiikassa on kansallisen turvallisuuden ohella usei-
ta relevantteja turvallisuusnäkökohtia, ja inhimillinen turvallisuus, 
niin ulkomaalaisten kuin kansalaisten, on ollut osa maahanmuutto-
politiikkaa ainakin jo ensimmäisestä ulkomaalaislaista (400/1983) 
lähtien (Palander ja Pellander 2019, 187–189). Turvallisuusnäkökoh-
dat tulee ottaa huomioon, kohdistuvat ne keneen tahansa. Palanderin 
ja Pellanderin (2019, 184) tutkimuksen aineistossa kiinnitetään huo-
miota pääasiassa Suomesta turvaa hakevien turvallisuuskysymyksiin 
erityisesti palauttamista harkittaessa, mutta Suomen ulkopuolella ole-
vien perheenjäsenten turvallisuuteen kiinnitetään huomiota vain 
eduskunnan keskusteluissa, ei lainsäädännössä tai oikeuskäytännössä. 
Kyseisessä tutkimuksessa käytetty turvallisuus-termin ympärille ra-
kennettu tutkimusmenetelmä ei kuitenkaan tavoita kaikkia inhimil-
liseen turvallisuuteen liittyviä seikkoja, ja niitä tuleekin tarkastella 
syventyen paremmin itse ilmiöön. Kansainvälistä suojelua saavien 
ulkomaalaisten perheenyhdistämiseen liittyy heidän oma suojeluase-
mansa sekä heidän perheenjäsentensä turvallisuus oleskeluvaltiossa.

Pakolaisuuden taustalla on usein fyysinen turvallisuusuhka, joka 
ajaa ihmiset pois kodeista, kaupungeista ja jopa maasta. Moni pakenee 
perheen kanssa, mutta osalle se ei ole mahdollista, vaan he suunnitte-
levat järjestävänsä muut perheenjäsenet turvaan perheenyhdistämisen 
kautta (Tiilikainen ja Fingerroos 2019; Vanhanen 2019). Odottamaan 
jääneiden perheenjäsenten olosuhteet voivat olla kotimaassa tai kaut-
takulkumaassa hengenvaarallisia (Leinonen ja Pellander 2020; Vanha-
nen 2019, 198). Perheenyhdistämisen hakemisen käytännön haasteet 
voivat luoda turvallisuusuhkia perheenjäsenille. Perheenjäsenten tur-
vallisuus voi vaarantua kotimaassa, kun he matkaavat hakemaan pas-
sia toiseen kaupunkiin, tai toisessa valtiossa, kun he matkaavat Suo-
men lähetystöön jättämään hakemusta tai tunnistautumaan (Hiitola 
2019; Palander ym. 2019; Tapaninen 2016, 154–156).
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Laillisten maahantuloväylien tukkiminen perheenjäseniltä voidaan 
nähdä heidän fyysistä turvattomuuttaan lisäävänä tekijänä. Mahdol-
lista myös on, että he perheenyhdistämismahdollisuuden poistuessa 
lähtevät hakemaan turvapaikkaa itse tai turvautuvat salakuljettajien 
apuun hakeutuakseen perheenjäsenensä luo (Leinonen ja Pellan-
der 2020; Tapaninen 2016, 156). Eurooppalaisessa tutkimuksessa on 
myös viitteitä siitä, että perheenyhdistämisen kiristäminen lisää lai-
tonta maahantuloa ja maassa oleskelua (Leerkes ja Kulu-Glasgow 
2011). Myös hallituksen esitykseen pyydetyissä lausunnoissa viitattiin 
salakuljettajien käytön sekä laittoman maahantulon ja paperittomuu-
den lisääntymiseen (ks. esim. UNHCR ja Siirtolaisuusinstituutti). 
Perheenjäsenten mahdolliset turvapaikkahakemukset on kyllä huo-
mioitu lain esitöissä, mutta vain hakemusmäärien kasvun näkökul-
masta eikä siihen liittyville turvallisuusnäkökohdille ole annettu pai-
noarvoa päätöksenteossa (HE 43/2016 vp, 25–26).

Varsinkin viranomaisten selvityksissä ja lainvalmisteluaineistossa 
huomiota kiinnitetään myös perheenyhdistämisen mahdollisiin nega-
tiivisiin vaikutuksiin. Vuoden 2016 hallituksen esityksessä on poh-
dittu toimeentuloedellytyksestä poikkeamista yksin saapuneiden ala-
ikäisten kohdalla, mutta sen on katsottu olevan muuttohalukkuutta 
lisäävä vetotekijä, joka voisi altistaa lapsia hyväksikäytölle (HE 43/
2016 vp, 23). Hallituksen esityksessä on myös mainittu lumeavioliit-
tojen ja muiden väärinkäytösten estäminen oleskelulupajärjestelmän 
yleisen hyväksyttävyyden ja kansalaisyhteiskunnan luottamuksen säi-
lyttämiseksi (HE 43/2016 vp, 27). Lumeavioliitot voivat liittyä pakko-
avioliittoihin tai jopa ihmiskauppaan (Koskenoja ym. 2018, 76–78). 
Lasten kohdalla vanhemmat tai muut sukulaiset ovat voineet osal-
taan vaikuttaa lapsen uhriutumiseen, jolloin perheenyhdistäminen 
voi jopa edesauttaa lapsen uudelleenuhriutumista (EMN 2009, 27). 
Lain esitöissä ei kuitenkaan ole tuotu esille sitä, millä tavalla ja missä 
laajuudessa toimeentuloedellytys estäisi lumeavioliittoja ja muita vää-
rinkäytöksiä.

Vaikka perheenyhdistämisen tiukentamisen vaikutuksia on vaikea 
tutkia, todentaa tai ainakaan yleistää, voidaan eurooppalaisen tutki-
muksen valossa selvänä vaikutuksena nähdä hakemusmäärien ja 
toteutuneiden perheenyhdistämisien väheneminen (Bratsberg ja 
Raaum 2010; Eggebø 2013b, 20–22; Leerkes ja Kulu-Glasgow 2011, 
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111–114). Suomessakaan perheenyhdistämishakemusten ja toteutu-
neiden perheenyhdistämisten määrä ei ole kasvanut samassa suhtees-
sa kansainvälistä suojelua saaneiden määrään verrattuna (ks. Migri 
2019). Perheenjäsenet elävät siis erossa toisistaan ja tutkimuskirjalli-
suuden mukaan sillä voi olla vakavampiakin seurauksia yksilön hyvin-
voinnille kuin kotoutumisen vaikeutuminen. Näitä vaikutuksia voi-
daan tarkastella arjen turvallisuuden näkökulmasta. Arjen turvalli-
suus pitää sisällään niin fyysistä kuin henkistä turvallisuutta ja hyvin-
vointia (Tiilikainen 2020, 148). Alitolppa-Niitamo (2005) pitää tur-
vallisuudentunnetta oleellisena hyvinvoinnin tekijänä.

Arjen turvallisuutta uhkaavat esimerkiksi mielenterveysongelmat. 
Jatkuva huoli perheenjäsenistä, unettomuus ja painajaiset vaikuttavat 
mielenterveyteen (Rousseau ym. 2004; Schweitzer ym. 2006; Wilm-
sen 2013). Lisäksi erityisesti lasten ja nuorten kohdalla hylätyksi tu-
lemisen tunne ja syyllisyys omasta pelastumisesta voivat vaikuttaa 
mielenterveyteen (Rousseau ym. 2004). Miller ja muut (2018) ovat 
huomanneet, että perheestä erossaolo voi traumatisoida samaan ta-
paan kuin fyysinen hyökkäys. Rousseau ja muut (2001, 56) ovatkin 
kutsuneet tätä länsimaisen maahanmuuttohallinnon väkivallaksi. 
Toisaalta perheen läsnäolo voi myös olla eheyttävä tekijä muusta 
syystä traumatisoituneelle. Sotatraumoista kärsivälle yksinäisyys ja 
perheestä erossa olo ”on kuin valkokangas, jolle traumaattiset kuvat ja 
äänet heijastuvat uudelleen ja uudelleen” (emt., 56).

Suomessa ammatti- ja mielenterveyskuntoutusta käsitelleessä sel-
vityksessä on tuotu esille, että huoli muualla olevista perheenjäsenistä 
tai pitkä perheenyhdistämishakemuksen käsittelyaika voi sairastuttaa 
ja viedä kaikki voimavarat (Buchert ja Vuorento 2012, 30). Myös Val-
tiontalouden tarkastusvirasto on kotouttamiseen liittyvässä tarkastus-
kertomuksessaan todennut, että ”mielenterveysongelmat voivat olla 
este uuden kielen oppimiselle, työn ja kansalaisuuden saannille se-
kä omalle ja perheen kotoutumiselle” (VTV 2014, 8). Viimeaikaisissa 
haastattelututkimuksissa on havaittu voimakasta huolta sekä unet-
tomuus-, masennus- ja ahdistuneisuusoireita (Jokinen ym. 2019a; 
2019b; Leinonen ja Pellander 2020; Rask ym. 2016, 284). Perheen-
yhdistämisen helpottamisen ja siitä tiedon jakamisen koetaan olevan 
tarpeellinen keino ehkäistä mielenterveysongelmia (Castañeda ym. 
2018).
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Arjen turvallisuuteen vaikuttavat haasteet voivat myös olla ontolo-
gisia eli liittyä esimerkiksi identiteetin muodostumiseen ja kuulumi-
sen tunteeseen (Giddens 1991; Rytter 2013; Scott 2019). Kuulumisen 
tunteeseen vaikuttaa niin oman oleskeluluvan jatkuvuus eli oleskelu-
turva (Bech ym. 2017, 19; Jesse 2017, 359) kuin perheenjäsenten 
mahdollisuus saada oleskelulupa. Tutkimuksen mukaan identiteetti-
haasteita voivat erityisesti kohdata nuoret maahanmuuttajat, jotka 
elävät ilman perhettään, joiden perheenjäsen on kuollut tai jotka ei-
vät ole kotoutuneet hyvin. Toki myös haastavissa perhetilanteissa elä-
vät, erityisesti toisen polven maahanmuuttajat, voivat kokea kuulu-
mattomuuden tunnetta (García Magariño ja Talavero Cabrera 2019, 
72–73). Perheellä tiedetään olevan sekä positiivisia että negatiivisia 
vaikutuksia syrjäytymiseen ja jopa radikalisoitumiseen (Spalek 2016), 
mutta perheenyhdistämisen tai sen estymisen vaikutuksia tästä näkö-
kulmasta ei ilmeisesti ole tutkittu.

Perheenyhdistämisen tiukentamisella on tavoiteltu signaalivaiku-
tusta mahdollisten uusien turvapaikanhakijoiden suuntaan (ks. Miet-
tinen ym. 2016, 35–36), mutta yhtä lailla sillä viestitään maassa jo ole-
ville ulkomaalaisille, että heitä tai heidän perheenjäseniään ei haluta 
maahan. Joissain Euroopan maissa näin ovat kokeneet myös monet 
kansalaiset, joiden perheenyhdistäminen on kaatunut tulorajaan tai 
muihin edellytyksiin (Wagner 2015, 1521–1522). Lisäksi tanskalai-
sessa tutkimuksessa on todettu, että rajoittava perheenyhdistämisen 
sääntely voi aiheuttaa myös laajempaa mielipahaa etnisissä vähem-
mistöryhmissä ja heikentää kansallista yhtenäisyyttä. Epäoikeuden-
mukaiseksi ja syrjiväksi koettu lainsäädäntö ja viranomaistoiminta 
voi synnyttää vihan tunnetta (Schmidt 2014, 139).

Perheenyhdistämislainsäädännön kotouttamis-
potentiaali

Hallituksen esityksessä mainitaan perheenyhdistämislainsäädännön 
muuttamisen tavoitteeksi myös luvan myöntämisen edellytysten yh-
denmukaistaminen eri oleskelulupakategorioiden välillä (HE 43/ 
2016 vp, 18 ja 27). Ulkomaalaislaissa toimeentulovaatimukseen liit-
tyy poikkeus kansainvälisen suojelun lupakategorioita koskien, ja ai-
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kaisemmin tämä poikkeus on ulotettu myös kaikkien kansainvälistä 
suojelua saavien perheenjäseniin. Lainsäätäjä ei kuitenkaan enää näh-
nyt oikeudellista estettä poistaa laista tämä toimeentulovaatimuksen 
poikkeus perheenjäsenten kohdalla (HE 43/2016 vp, 27). Oikeudelli-
seksi esteeksi nähtiin vain pakolaisia koskeva EU:n perheenyhdistä-
misdirektiivissä säännelty velvollisuus mahdollistaa perheenyhdistä-
misen hakeminen ilman toimeentulovaatimusta kolmen kuukauden 
sisällä pakolaisaseman myöntämisestä. Tämä on siis asettanut kan-
sainvälistä suojelua saavat keskenään erilaiseen asemaan perheen-
yhdistämisedellytysten suhteen. Lisäksi toimeentuloedellytys asettaa 
ulkomaalaiset perheenkokoajat eri asemaan Suomen kansalaisten 
kanssa.

Yhdenvertaisuus on tärkeä lainsäädäntöä ohjaava periaate, mutta 
sen voidaan myös ajatella olevan kotoutumista edistävä tekijä. Jessen 
(2017) mukaan lainsäädäntö luo mahdollisuusrakenteita (opportunity 
structures), jotka joko tukevat tai jarruttavat kotoutumista ja osalli-
suutta yhteiskunnassa. Hänen mukaansa parhaimman kotouttamis- 
tai kotoutumispotentiaalin (integration potential) mahdollistaa reilu 
ja yhdenvertaisuutta edistävä lainsäädäntö. Kotoutujan oikeudellinen 
asema niin maassa oleskelun kuin taloudellisten ja sosiaalisten oi-
keuksien suhteen määrittää kotoutumisen mahdollisuuksia. Jesselle 
(2017, 359) oleellisia ulkomaalaisen kotoutumispotentiaalia vahvista-
via tekijöitä ovat oleskeluturva, työskentely- ja opiskeluoikeus sekä 
erityisesti oikeus kielikoulutukseen. Hän näkee myös perheenyhdis-
tämisen mahdollisuuden tärkeänä viestinä osallisuudesta ja kyseen-
alaistaa esimerkiksi Alankomaissa sovelletun perheenyhdistämisen 
ennakollisen kotoutumisedellytyksen. Jesse (emt., 290) kirjoittaa, että 
perheenyhdistämisen hankaloittaminen tai viivästyttäminen tuskin 
aidosti edistää kotoutumista.

Perheenkokoajalle käytännössä suunnattu toimeentulovaatimus 
voidaan siis ymmärtää keinoksi valikoida sopivia ja toivottuja maa-
hanmuuttajia heidän kotoutumispotentiaalinsa mukaan. Lainsää-
dännön kotouttamispotentiaalia on eri maiden perheenyhdistämis-
politiikassa kuitenkin lähestytty myös oleskeluluvan hakijan kotou-
tumispotentiaalin kautta. Esimerkiksi Tanskassa, Ranskassa, Sak-
sassa ja Alankomaissa oleskeluluvan edellytyksenä perheenjäsenil-
tä vaaditaan ennakollisen kieli- ja kulttuurikokeen läpäisemistä (ks. 
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esim. Jesse 2017). Oleskeluluvan edellytykset nähdään kotouttamisen 
välineenä ja ennakollisena valikointikeinona. Bech ja muut (2017, 7) 
analysoivat muiden Pohjoismaiden lainsäädäntöä kotouttamisen nä-
kökulmasta ja tuovat esille, että Tanskan lainsäädännön mukaan oles-
keluluvan saaminen lapselle edellyttää lapsen olevan alle 15-vuotias 
sillä perusteella, että nuoremmilla lapsilla on paremmat edellytykset 
kotoutua.

Bechin ja muiden (2017, 7) mukaan Tanskan lainsäädäntö edellyt-
tää, että joissain tilanteissa myös lapsen kotoutumispotentiaalia itses-
sään arvioidaan oleskeluluvan kriteerinä. Suomessa Anna-Kaisa Kuu-
sisto on kiinnittänyt huomiota siihen, että yksintulleiden alaikäisten 
perheenyhdistämisasioissa lainsoveltajan tekemään lapsen edun ar-
viointiin tuntuu sekoittuvan kotoutumisen edellytysten arvioiminen 
tavalla, joka ei kuulu oleskelulupapäätöksentekijän toimivaltaan. Hä-
nen mukaansa ulkomaalaishallinnossa vallitsee institutionaalinen 
asenne, mikä kuvastaa pelkoa ja epäluuloa kulttuurisista yhteentör-
mäyksistä, pitäen sitä suurempana uhkana kuin lapsen kasvuun koh-
distuvia kielteisiä vaikutuksia. (Kuusisto-Arponen 2016, 93–97.)

Bech ja muut (2017) näkevät, että perheenyhdistämiseen liittyy va-
likoivuutta niin maassa oleskelevan perheenkokoajan kuin ulkomail-
la olevan perheenjäsenen kotoutumispotentiaalin suhteen. Jos aikai-
semmin perheenyhdistämistä pidettiin perus- ja ihmisoikeutena, nyt 
logiikkana on, että se tulee ansaita (emt., 3). Oikeudellisesti mikään 
ei kuitenkaan ole varsinaisesti muuttunut, vaan erityisesti kansain-
välisen suojelun tilanteessa perhe-elämän suoja luo ihmisoikeusvel-
voitteita ja edellyttää suojeluasemien yhdenvertaista kohtelua (Rohan 
2014; Ihmisoikeuskomissaari 2017). Maassa oleskelevan perheen-
kokoajan näkökulmaa, hänen ihmisoikeuksiaan tai häneen kohdistu-
via vaikutuksia ei kuitenkaan selvitetä tai seurata (ks. myös Jesse 2017, 
290). Saksassa tehdyn tutkimuksen perusteella Robinson (2017) kir-
joittaa, että perheenyhdistäminen ja täysi pakolaisoikeuden suoja vai-
kuttavat kuitenkin olevan keskeisiä tekijöitä pakolaisten kotoutumis-
potentiaalin ja henkisen hyvinvoinnin kannalta.

Monissa maissa oikeuksien suhteen onkin vahvistumassa tietynlai-
nen ansaintaperiaate (deservingness), jonka mukaan ulkomaalaisen 
tulee ansaita oikeutensa esimerkiksi työnteolla sekä sitä kautta vero-
jen ja sosiaalimaksujen maksamisella (Kostakopoulou ym. 2009). 
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Toisaalta perheenyhdistämislainsäädännössä on myös monessa Eu-
roopan valtiossa tapahtunut tietynlaista mallikansalaisuutta tavoitte-
leva suunnanmuutos (civic integration tai civic turn), mitä kuvaa hy-
vin juuri kotoutumisedellytysten eli esimerkiksi kielitaitovaatimusten 
asettaminen oleskeluluville (Borevi ym. 2017; Carrera ja Wiesbrock 
2009; Jesse 2017; Joppke 2007). Sergio Carrera (2014, 152) on kom-
mentoinut, että myös EU:n kotouttamispolitiikassa on tapahtunut 
käännös, jossa kotouttamisedellytysten tavoitteena ei olekaan inkluu-
sio vaan ne toimivat turvallisuuden, maahanmuuton ja identiteetin 
kontrollin välineenä. Bech ym. (2017) tulevatkin tutkimuksessaan 
siihen johtopäätökseen, että Tanskan, Norjan ja Ruotsin perheenyh-
distämislainsäädännön muutosten taustalla on pikemminkin ollut 
maahanmuuton määrän kontrolli kuin minkäänlainen kotouttamis-
pyrkimys.

Perheenyhdistämisen sääntelyn yhteydessä ihmisten yhdenvertai-
suuden sijaan tarkastellaan usein järjestelmien yhdenmukaisuutta. 
Esimerkiksi Suomessa perheenyhdistämisen tiukennuksilla haettiin 
yhdenmukaisuutta muiden verrokkimaiden eli lähinnä Pohjoismai-
den kanssa, mikä perusteltiin vetovoimatekijöiden vähentämisellä 
(HE 43/2016 vp, 18). Vertailu Pohjoismaiden kesken saattaa kuiten-
kin antaa vääristyneen kuvan, sillä tutkimuksen mukaan Tanskassa 
on länsimaiden tiukin perheenyhdistämislainsäädäntö ja myös Norja 
on hyvin lähellä tuota linjaa (Bech ym. 2017, 6). Ruotsi on tutkimus-
ten mukaan pitänyt pisimpään kiinni perhe-elämän kunnioittami-
sesta ja perheenyhdistämisen helpottamisesta sekä perustanut ko-
touttamispolitiikkansa oleskeluturvan ja yhdenvertaisten oikeuksien 
pohjalle (Bech ym. 2017; Wiesbrock 2011). Silti Ruotsikin on äsket-
täin muuttanut kansainväliseen suojeluun ja perheenyhdistämiseen 
liittyvää sääntelyään asettamalla toimeentulovaatimuksen ja rajoitta-
malla tilapäisesti (2016–2019) toissijaista suojelua saavien perheen-
yhdistämistä (Bech ym. 2017, 19). Ruotsissa on kuitenkin jo palattu 
kansainvälistä suojelua saavien yhdenvertaiseen kohteluun toimeen-
tulovaatimuksen helpottamisen osalta.
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Johtopäätökset

Lainsäädäntötutkimuksen ja lainvalmistelun ohjeistuksen näkökul-
masta perheenyhdistämisen toimeentulovaatimusta laajentaneessa 
lainsäädäntöhankkeessa ei ole asianmukaisesti selvitetty perheenko-
koajiin ja heidän perheenjäseniinsä kohdistuvia vaikutuksia. Vaikutus-
ten tarkastelua suhteessa kotoutumiseen ei ole tehty tarpeeksi moni-
puolisesti ja perheestä erossaolon vaikutusta perheenkokoajan kotou-
tumiseen ja hyvinvointiin ei ole pohdittu ollenkaan. Lisäksi perheen-
kokoajien ja perheenjäsenten turvallisuuteen kohdistuvat vaikutukset 
sivuutetaan tavalla, mikä kertoo turvallisuushuolien rajoittuvan pää-
asiassa kansalaisiin ja erityisesti jo maassa oleskeleviin (ks. myös 
Baldaccini ym. 2007). Katsaus tutkimuskirjallisuuteen kuitenkin 
osoittaa, että tietoa toimeentuloedellytyksen vaikutuksista olisi ollut 
saatavilla niin kotimaassa kuin ulkomailla. Vaikka hallituksen esityk-
sessä ei olekaan tarkoitus käydä tarkoin läpi olemassa olevaa tutki-
musta, tulisi lainlaatijan kuitenkin tuntea sitä ja tuoda esille keskei-
simmät vaikutukset.

Tutkimuskirjallisuuden mukaan perheenyhdistämisen rajoitta-
misella ja toimeentulovaatimuksella on havaittu vaikutuksia, jotka 
voidaan nähdä kotoutumista heikentävinä tekijöinä. Tällaisia vaiku-
tuksia ovat esimerkiksi ikävä, huoli, keskittymiskyvyn puute ja nuk-
kumisvaikeudet. Osa vaikutuksista on vakavampia, kuten masentu-
neisuus ja ahdistuneisuus. Monessa tutkimuksessa on tunnistettu 
mielenterveysongelmiin liittyviä oireita, mitä usein käsitellään ar-
jen turvallisuuden kontekstissa. Arjen turvallisuuden haasteet voi-
vat myös olla ontologisia eli identiteettiin ja osallisuuteen liittyviä on-
gelmia. Perheenyhdistämisen rajoittamiseen liittyy kuitenkin myös 
fyysiseen turvallisuuteen kohdistuvia vaikutuksia. Perheenjäsenet 
kohtaavat usein vaaraa matkustaessaan kotimaassaan hankkiakseen 
asiakirjoja ja ulkomaille tehdäkseen perheenyhdistämishakemuksen 
sekä oleskellessaan ulkomailla odottaessaan haastatteluja tai päätöstä. 
Tällä on myös heijastusvaikutusta Suomessa olevaan perheenkokoa-
jaan, mikä taas vaikuttaa arjen turvallisuuteen. Kielteiset vaikutukset 
kotoutumiseen ja arjen turvallisuuteen tulisi ottaa huomioon lainval-
mistelussa ja niitä tulisi pyrkiä vähentämään.
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Ulkomaisen tutkimuskirjallisuuden mukaan perheenyhdistämisen 
toimeentuloedellytyksellä on myös positiivisia vaikutuksia kotoutu-
miseen. Perheenkokoajien työllisyys on lisääntynyt ja maahan saapu-
vien perheenjäsenten koulutustaso on noussut. Perheenkokoajien 
kotoutumiskouluttautumisen arvellaan kuitenkin kärsineen pitkien 
työpäivien takia, sillä korkeiden tulorajojen takia monet joutuvat te-
kemään useaa matalapalkkaista työtä. Suomalaisessa tutkimuksessa 
on puolestaan viitteitä siitä, että nuoret luopuvat kouluttautumisunel-
mistaan korkean tulorajan vuoksi. Ulkomailla havaittuja vaikutuksia 
ovat myös perheenyhdistämishakemusten väheneminen, ulkomaa-
laisten kanssa solmittujen avioliittojen väheneminen ja erityisesti 
ei-länsimaalaisten, naisten ja nuorten perheenyhdistämisen vaikeu-
tuminen. Näiden vaikutusten nähdäänkin olleen perheenyhdistämis-
lainsäädännön muutosten varsinaisia tavoitteita (Strik ym. 2013), sillä 
todisteita kotoutumisen edistymisestä ei löydy muuta kuin työllis-
tymisen osalta, ja senkin vaikutuksen arvellaan olevan lyhytjänteistä.

Perheenyhdistämisen sääntelylogiikka monissa maissa nojaa siis 
ajatukseen, että maassa oleskelevat ulkomaalaiset kotoutuisivat pa-
remmin, jos ei-länsimaalaisten, pakolaistaustaisten ja matalapalkkais-
ten henkilöiden perheenjäsenet eivät muuttaisi maahan (Strik ym. 
2013, 24). Näiden perheenjäsenten kotoutumispotentiaalin nähdään 
olevan alhaisempi kuin muiden. Suomessa ei kuitenkaan ole otettu 
käyttöön perheenjäseniin kohdistettuja ennakollisia kotoutumisedel-
lytyksiä, vaan keinona on perheenkokoajaan kohdistettu toimeentu-
lovaatimus. Näin Suomessa sääntelylogiikkana on, että perheenko-
koajan kotoutumispotentiaali on parempi, jos hän on työssä ja tienaa 
keskivertosuomalaisen tavoin. Suomessa onkin lähestytty perheen-
yhdistämisen edellytyksiä ansaintalogiikan kautta, ilman niin sanot-
tuja sivistämis- tai kotoutumisedellytyksiä. Kotoutumisen ymmärrys 
jää tässä mallissa kuitenkin liian kapeaksi, mikä voi useiden kohdalla 
lopulta kääntyä kotoutumisen kannalta haitalliseksi eikä perheenko-
koajan kotoutumispotentiaalia hyödynnetä täysimääräisesti.

Mikäli kotoutumista tarkastellaan laajemmin kuin vain työnteon 
kannalta, ei perheenyhdistämisen toimeentuloedellytyksellä voida 
nähdä olevan kotoutumista edistävää vaikutusta. Myös Suomen osalta 
vaikuttaisi siltä, että varsinaiset tavoitteet ovat muualla. Muita mainit-
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tuja tavoitteita perheenyhdistämisen kiristämiselle vuoden 2016 laki-
muutoksessa olivat maahanmuuton hallinta ja kustannusten vähentä-
minen (HE 43/2016 vp, 1). Maahanmuuton hallinta tässä tapauksessa 
tarkoittaa Suomeen suuntautuvan maahanmuuton ja turvapaikan-
haun määrän vähentämistä. Tavoitteet ovat kuitenkin jossain mää-
rin ristiriitaiset, ja niissä näyttää painottuvan kotoutumisen edistämi-
sen sijaan maahanmuuton kontrolli (ks. myös esim. Bonjour 2010). 
Ylikansallisia velvoitteita ja perus- ja ihmisoikeuksia kunnioittavan 
politiikan tavoitteena ei saisi olla vain perheenyhdistämisen vähen-
täminen. Juuri siksi myös kotoutumisen edistäminen mainitaan lain-
säädäntömuutoksen tavoitteena, mutta kyseessä tuntuu olevan vain 
illuusio hyväksyttävästä tavoitteesta.

Lainsäädäntötutkimuksen näkökulmasta keskeisiä ongelmia tässä 
lainsäädäntöhankkeessa ovat yksilöön eli tässä tapauksessa ulkomaa-
laisiin kohdistuvien vaikutusten arvioinnin puuttuminen, tavoitteiden
ristiriitaisuus ja liiallinen poliittinen ohjaus. Lainvalmistelun ideaali-
mallin mukaiselle neutraalille vaikutusten arvioinnille ei ole annettu 
edes mahdollisuutta. Tutkittuun tietoon perustuvalla päätöksenteolla 
viitataan usein juuri empiiriseen, tilastolliseen tai kokeelliseen tutki-
muksen hyödyntämiseen (Raivio 2014, 13), mutta nyt tarkasteltavas-
sa säädöshankkeessa ei ole riittävästi huomioitu olemassa olevaa em-
piiristä tutkimusta. Yksilöön tai ryhmiin kohdistuvien vaikutusten 
osoittamiseen tarvitaan havainnoivaa sosiologista, antropologista tai 
psykologista tutkimusta. Tämä tutkimus osoittaa, että sellaista tutki-
musta on ollut saatavilla lainvalmisteluvaiheessa. Tällaisen tutkimuk-
sen tulosten yleistettävyys voi toki olla ongelmallista, mutta tilastolli-
sella tutkimuksella ei saada tarvittavan syvällistä analyysiä yksilöön 
kohdistuvista vaikutuksista. Kuitenkin jos kyse on perus- ja ihmis-
oikeuksista, pienempikin joukko haastateltavia voi olla riittävä osoit-
tamaan ongelman, koska perus- ja ihmisoikeusloukkaus yhdenkin 
ihmisen kohdalla on jo ongelma.

Lainsäädäntötyön puutteisiin on hankala puuttua lainvalvonnan 
keinoin, koska ohjeet eivät ole oikeudellisesti velvoittavia. Toisaalta 
lainsäätäjää koskee perus- ja ihmisoikeuksien suojaamisvelvoite, jon-
ka mukaan valtion tulee kunnioittaa alueellaan oleskelevien henki-
löiden yksityis- ja perhe-elämän suojaa. Tuon kunnioituksen osoit-
tamiseksi tulisi vähintään pyrkiä selvittämään vaikutukset yksilön 
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elämään. Lainvalmistelijan olisi tullut tarkastella törmäyskurssilla 
olevien oikeuksien ja periaatteiden merkitystä, painoarvoa ja suhdet-
ta. Tässä lainsäädäntöhankkeessa vastakkain ovat muun muassa ol-
leet suojeluasemien samankaltaisuuden periaate ja ulkomaalaisoikeu-
dellinen toimeentulovaatimus yleisenä oleskeluluvan edellytyksenä. 
Tällaisessa periaatteiden törmäystilanteessa olisi tärkeää selvittää ih-
misoikeusjärjestelmän oikeusohjeet toimeentulovaatimukseen ja eri-
tyisesti yhdenvertaisuusperiaatteeseen liittyen. Lainvalmistelijan tu-
lisikin ottaa huomioon monenlainen tieteellinen tutkimus, jotta 
päätöksenteko perustuisi kokonaisvaltaisesti tutkittuun tietoon.

Nyt kun vahinko on jo tapahtunut, tarvitaan seurantatutkimusta ja 
perus- ja ihmisoikeuksien toteutumisen jälkikäteistä arviointia. Myös 
Eggebø ja Brekke (2019) peräänkuuluttavat pitkäjänteistä vaikutusten 
arviointia ja odottamattomienkin seurauksien selvittämistä. Tässä lu-
vussa esitellyt uudemmat tutkimukset palvelevat jälkikäteistä arvioin-
tia, ja niistä on nähtävissä haitallisia vaikutuksia perheenkokoajien 
hyvinvointiin ja kotoutumiseen. Negatiiviset vaikutukset ovat usein 
seurausta perheenjäsenien kohtaamista turvallisuushaasteista. Per-
heenyhdistämisen rajoittaminen ja hankaloittaminen vaikuttaa mo-
nen ulkomaalaisen ja heidän perheenjäsentensä arjen turvallisuuteen.
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Chapter 3
Recognizing Insecurities of Family 
Members Abroad: Human Rights 
Balancing in European and Finnish Case 
Law

Jaana Palander

3.1  Introduction

Research has shown that migrants’ wellbeing in receiving countries is affected in 

many ways by the difficulties of their family members and the challenges of family 

reunification (e.g., Palander, 2021; Strik et al., 2013; Wray et al., 2015). The hard-

ship and insecurities faced by family members who apply for residence permits and 

wait for decisions abroad have been described in some earlier research in Finland 

(e.g., Hiitola, 2019; Leinonen & Pellander, 2020) and are also examined in various 

chapters of this book. In this chapter, I will investigate if and how the circumstances 

of family members abroad are taken into account in the case law of the European 

Court of Human Rights (ECtHR), as well as in the administrative decision-making 

and court proceedings of family reunification applications in Finland. The point of 

view is thus that of decision-makers inside national boundaries, and the applicant’s 

location outside the state’s territory is legally relevant from the perspective of rights 

protection. I will also explain the possible legal reasons for the circumstances of 

family members abroad not being taken into account and how they could be better 

considered.

I use the term ‘family members abroad’ to refer to applicants for family reunifi-

cation staying outside the country they are seeking to enter. The focus of my analy-

sis is on forced migrants, since their family members are most likely to face 

insecurities, but forced migration has not been a strict criterion for selecting court 

cases for analysis. Human rights are not determined by migration category, but cat-

egories do matter more at the national level. The ECtHR more or less accepts this 

use of differentiated categories at the national level, but adjusts its standards to 

protect people who are more vulnerable. Often, in family reunification cases, the 

sponsor or applicant has received international protection or been an asylum seeker. 
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Family members abroad may also be forced migrants in a wider sense, without 

proper migration status or internally displaced.

Research has shown that legislation and administrative practices related to 

migration have tightened in various countries, leaving many families separated. For 

example, even those who have received international protection may not be able to 

bring their family members to Finland (Hiitola, 2019; Miettinen et al., 2016). Many 

observers argue that states undermine, if not violate, human rights when they 

obstruct family reunification, especially when preventing minors from enjoying 

family unity, which constitutes a failure to respect the best interest of the child (e.g., 

Saarikoski, 2019; Sormunen, 2017, pp. 406–407; Wray et al., 2015, pp. 102–103). 

The analysis presented in an issue paper (Costello et al., 2017) published by the 

Council of Europe Commissioner for Human Rights on the human rights aspects of 

family reunification of people receiving international protection suggests that 

despite states’ strong moral obligation to facilitate family reunification, clear legal 

human rights obligations are challenging to formulate out of ECtHR case law. In 

this chapter, I will look at the question of human rights obligations from a slightly 

different angle than in previous research by focusing on family members abroad.

From a legal point of view, recognizing the situation of family members abroad 

is problematic because states usually do not have human rights obligations towards 

people outside their territory. However, extraterritorial human rights obligations do 

exist in some circumstances. This chapter will investigate whether family reunifica-

tion can be considered such an issue, and what this means for human rights adjudi-

cation, in which the interests of different actors are weighed in search of a fair 

balance. The existing literature on extraterritoriality and human rights (e.g., Da 

Costa, 2013; Gondek, 2009) concentrates on issues other than migration control, 

while the existing research on the nexus of migration and extraterritoriality (e.g., 

Gammeltoft-Hansen, 2011) is more related to border management than to residence 

permit applications. For example, Gammeltoft-Hansen reveals protection and obli-

gation gaps in human rights adjudication in the context of offshore migration con-

trol (Gammeltoft-Hansen, 2011, p. 237) and asks questions such as ‘does rejection 

of onward passage by an immigration officer entail effective control in the personal 

sense?’ (Gammeltoft-Hansen, 2010, p. 77).

To date, typical mechanisms of migration control such as residence permit appli-

cations have not featured in court cases related to extraterritoriality, nor has the 

ECtHR referred to extraterritorial obligations in migration cases. As a result, the 

topic has failed to attract interest in the legal literature. Da Costa (2013, pp. 9–14) 

writes that the extraterritoriality of human rights obligations is truly a controversial 

and debated issue, and Gondek (2009, p. 379) calls for more research on such con-

troversial subjects. This chapter thus contributes to the general discussion on extra-

territorial human rights obligations, while also bringing a new aspect to the research 

on human rights and family reunification.

The research questions guiding this chapter are as follows:

 1. What are the general legal human rights principles relevant to the situation of 

family members abroad?
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 2. What are the legal principles used by the ECtHR to assess human rights compli-

ance in family reunification cases?

 3. How does the ECtHR take into account the situation of family members abroad 

in its balancing test?

 4. How are the insecurities of family members abroad taken into account in national 

decision-making?

I will approach these questions with legal methods; for the first two questions, the 

method is a theoretical analysis of legal sources, while the last two questions are 

tackled with a more descriptive empirical legal analysis of court decisions. The 

theoretical analysis of guiding legal principles focuses on European human rights 

law, although many core principles are universal. Typically in legal human rights 

research, human rights obligations are taken as a yardstick to measure the legiti-

macy of state practice. However, I do not consider a proper analysis of human rights 

compliance possible at this point since there are no clear human rights standards for 

this specific context. Therefore, the focus is not on human rights compliance, but on 

detecting and conceptualizing a less-studied aspect of law and practice related to 

family reunification. Thus, the approach in this chapter is mostly theoretical, with 

the empirical material intended to show the types of situations in which the theoreti-

cal framework could be applied. The case law of the ECtHR serves to show that 

there is some support for applying the theory of extraterritorial human rights obliga-

tions. The case law of Finnish courts provides examples of relevant cases at the 

national level, where the human rights concerns of family members emerge and 

where the theory could be applied.

For determining the relevant human rights standards, I will concentrate on 

ECtHR case law and the adjudication of the rights laid out in the European 

Convention on Human Rights (ECHR). Academic literature on family life, refugee 

rights and extraterritorial human rights obligations is of great relevance as well. For 

a national point of view, I considered Finnish case law on family reunification, ana-

lysing all (221) Helsinki Administrative Court cases from 2017, the year the court 

started to receive complaints related to the large influx of asylum seekers in 2015. 

Documents related to these cases are not available to the public, but a research per-

mit from the court has allowed me to access them. I also examined the publicly 

available Supreme Administrative Court cases from the years 2017 to 2021. The 

court cases described below are representative of my overall findings within this 

sample, but when making conclusions, it must be taken into account that the sample 

contains only negative residence permit decisions.

In the next section, I will analyse the relevant general principles of international 

law, especially the extraterritoriality principle, and show how that principle applies 

to the family reunification context. The extraterritoriality principle opens up the 

possibility to take family members’ interests into account in a new way. The follow-

ing section explains how the ECtHR has developed a balancing of interests in fam-

ily reunification cases and the factors that allow the court to take into account the 

situation of family members abroad. I provide selected examples from the jurispru-

dence of the ECtHR of cases in which the situation of family members abroad has 
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gained a certain weight. Towards the end of the chapter, I turn to the national con-

text, with a similar analysis of cases heard by the Helsinki Administrative Court and 

the Finnish Supreme Administrative Court. The conclusion offers a final analysis of 

the significance of the extraterritoriality principle for acknowledging the interests of 

family members abroad.

3.2  Relevant Principles of International Law

State sovereignty is perhaps the most referred to principle in the context of migra-

tion control. It is a starting point for the international system, but it is not a legal rule 

directly affecting decision-making. However, it is definitely implicit in the subsid-

iarity principle, for example, and in the principle of margin of appreciation, which 

emphasize a national perspective in adjudication. In becoming a contracting party to 

a convention and accepting the obligations of international law, states give away 

some of their sovereignty. The degree to which a state has sovereignty or is con-

strained by international law is always contextual. The scope of contracting states’ 

human rights obligations is also determined by the territoriality principle.

From a general point of view, the territoriality (or territorial) principle of inter-

national law means that sovereign states exercise authority within their own terri-

tory. From the point of view of human rights law, it means that states are responsible 

for the human rights of people within their territory. Article 1 of the ECHR states 

that the state parties to the convention ‘shall secure to everyone within their jurisdic-

tion the rights and freedoms defined in Section I of this Convention’. The term 

‘jurisdiction’ does not have a clear legal definition, but in subsequent case law, the 

meaning has been clarified to be essentially territorial.1 The territoriality principle is 

the default starting point when determining the scope of state obligations, but there 

are also exceptions, which will be discussed later.

According to the territoriality principle, states do not have responsibility for the 

human rights of people outside their territory. This is also reflected in states’ migra-

tion control and admission policies. For example, states do not need to consider an 

applicant’s right to work, right to a basic education or right to a healthy environment 

when deciding on residence permits. Securing those rights is the obligation of the 

origin country, since every state is obliged to secure the human rights of people in 

its territory. The exclusion of the migration context from full human rights protec-

tion has its roots in the early history of the central human rights instruments, includ-

ing the ECHR. Although it was rather clear that the protection of human rights had 

to be extended to everyone present in a state’s territory irrespective of their national-

ity, migration control was considered to be beyond the scope of human rights super-

vision (Dauvergne, 2008; Dembour, 2015).

1 ECtHR, Bankovi  and Others v Belgium and Others, decision, 12 December 2001, paras. 

61 and 67.
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This argument was successfully applied by governments before the ECtHR until 

the seminal case Abdulaziz, Cabales and Balkandali2 in 1985. The case was brought 

by three women considered foreigners but with strong connections to the United 

Kingdom whose husbands were not granted residence permits (entry clearance) to 

live with their wives. The court stated that the exclusion of a person from a state 

where members of his family were living might raise an issue under ECHR Article 

8 (the right to respect for private and family life), and that such was the case in the 

issue at hand (para. 59). Interestingly, the court stressed the fact that in this case, 

‘the applicants are not the husbands but the wives, and they are complaining not of 

being refused leave to enter or remain in the United Kingdom but, as persons law-

fully settled in that country, of being deprived of the society of their spouses there’ 

(para. 60). The rights holder in relation to the ECHR was thus the sponsor residing 

in the receiving country.

Human rights protection and the state’s obligation in family reunification cases 

are thus based on the interests of the person already in the country. What about the 

interests and human rights of family members outside the country? Should they be 

recognized as well and taken into account in decision-making? To answer this ques-

tion, it is necessary to take a closer look at the territoriality principle and its possible 

exceptions. Gammeltoft-Hansen writes that the ‘the law on jurisdiction is geared to 

avoid overlapping or competing claims to jurisdiction by several states’, but also to 

avoid a gap in human rights protection (Gammeltoft-Hansen, 2010, p.  78). The 

ECtHR seems to have two tests for determining jurisdiction: a state’s control over a 

territory or control over a person (Gondek, 2009, p. 373). Determining control over 

a person is still quite exceptional and difficult to justify. However, recent develop-

ments in human rights adjudication concerning extraterritoriality offer possibilities 

to argue for a more lenient approach to the idea of territorial jurisdiction.

In the case Hirsi Jamaa v Italy,3 the ECtHR pointed out that ‘the Court has 

accepted only in exceptional cases that acts of the Contracting States performed, or 

producing effects, outside their territories can constitute an exercise of jurisdiction 

by them’ (para. 72). Exceptions to the territoriality principle in state jurisdiction are 

well-explained in the Al-Skeini case4 (paras. 134–140). All of the described excep-

tions concern acts of the contracting state in a foreign territory. One such exception 

concerns the acts of diplomatic or consular agents stationed in a foreign territory 

‘when these agents exert authority and control over others’ (para. 134). Although 

from the point of view of international law, embassies and consulates are not the 

territory of the sending state,5 their agents act under the jurisdiction of the sending 

state. However, this does not seem to mean that anyone who steps into a foreign 

embassy acquires the rights or human rights protection they would in the national 

territory of that state.

2 ECtHR, Abdulaziz, Cabales and Balkandali v the United Kingdom, 28 May 1985.
3 ECtHR, Hirsi Jamaa and Others v Italy, 23 February 2012.
4 ECtHR, Al-Skeini and Others v United Kingdom, 7 July 2011.
5 Vienna Convention on Diplomatic Relations 1961, art. 21.
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Gondek (2009) explains that a more lenient interpretation of human rights juris-

diction would always accept jurisdiction when a state has the authority to make a 

decision that affects a person’s life and rights. He refers to the case Ilascu,6 where 

Judge Loucaides stated, in his partly dissenting opinion, that ‘“jurisdiction” means 

simply actual authority, which is the possibility of imposing the will of the state on 

any person, whether exercised within the territory of a High Contracting Party or 

outside that territory. Everyone directly affected by any exercise of authority by 

such a party in any part of the world is therefore within the state party’s jurisdiction’ 

(as cited in Gondek, 2009, p. 375). Gammeltoft-Hansen describes this approach as 

a ‘functional conception of extraterritorial jurisdiction’, which ‘applies the basic 

principle of human rights law that power entails obligations’ (Gammeltoft-Hansen, 

2010, p. 80).

A slightly stricter approach, the ‘gradual’ approach to jurisdiction, argues that a 

state’s obligation under Article 1 of the ECHR to secure the convention rights of a 

given person applies proportionately to the control in fact exercised over that per-

son. Gondek explains that if the control is as extensive as occupation or territorial 

control, then all rights and obligations apply; if the control is more limited, a person 

is within jurisdiction only with regard to particular rights and obligations (Gondek, 

2009, p. 376). The ECtHR has ruled that ‘whenever the State through its agents 

operating outside its territory exercises control and authority over an individual, and 

thus jurisdiction, the State is under an obligation under Article 1 to secure to that 

individual the rights and freedoms under Section I of the Convention that are rele-

vant to the situation of that individual.’ In this sense, therefore, the court has now 

accepted that convention rights can be ‘divided and tailored’.7 Possible restrictions 

to the extraterritoriality of human rights obligations would thus limit the material 

scope so that not all human rights would be applicable (Da Costa, 2013, p. 302).

Gammeltoft-Hansen (2011) has pointed out that the question of extraterritorial 

rights is truly complicated and that there is no easy way out, as experts are not ready 

to abandon the territoriality principle in international human rights adjudication. 

Gammeltoft-Hansen comes to the conclusion that balancing the territorial paradigm 

with the emerging functional understanding of territoriality has to be entrusted to 

national and international judicial bodies, along with the extraterritorial application 

of the non-refoulement principle and human rights obligations (Gammeltoft- 

Hansen, 2011, pp. 246–248). This is exactly what the ECtHR has been doing in 

family reunification cases. Therefore, it is important to look at the case justifications 

to see the court’s actual approach to balancing different interests, rights and princi-

ples. Similarly, the practice of national courts is of interest.

6 ECtHR, Ilascu and Others v Moldova and Russia, 8 July 2004.
7 ECtHR, Hirsi Jamaa and Others v Italy, 23 February 2012, para. 74. See also ECtHR, Al-Skeini 

and Others v United Kingdom, 7 July 2011, paras. 136–137.
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3.3  Balancing Interests in the European Court 
of Human Rights

In the aforementioned 1985 case Abdulaziz, Cabales and Balkandali, the ECtHR’s 

first family reunification case, the court comes to the conclusion that there was no 

‘lack of respect’ for family life and no breach of Article 8 of the ECHR taken alone 

(para. 69). Although the court judged in a separate assessment that the United 

Kingdom’s national rules violated Article 14, the prohibition of discrimination 

between sexes, the rules that separated families were not a problem per se. It is pos-

sible to distinguish three factors that decisively affected the outcome concerning 

Article 8 alone (para. 68). First, the case was not about an already-existing family 

left behind, but a recently married couple wanting to choose their place of resi-

dence. Second, the applicants did not bring forward any obstacles to developing 

their family life elsewhere. Third, there was no element of arbitrariness, in that 

according to national law, the spouses’ admittance could not have been expected. 

This case thus placed emphasis on the possibility of enjoying family life elsewhere 

(Storey, 1990).

When the ECtHR delivered the Gül case8 in 1996, it established for the first time 

that determining state obligations in the context of family reunification requires 

balancing ‘between the competing interests of the individual and of the community 

as a whole’ (para. 38). Around the same time, in the case Ahmut,9 the court clearly 

stated that the question concerned a positive obligation (para. 63), indicating that 

the state should promote the enjoyment of family life in certain situations. Although 

the ECtHR now explicitly referred to balancing in Gül and Ahmut, it proceeded in a 

similar manner as in Abdulaziz, Cabales and Balkandali, applying the aforemen-

tioned ‘elsewhere’ approach. In Gül, the ECtHR considered that the central ques-

tion was whether family reunification with a son left behind would be the only way 

to develop family life (para. 39). The court paid specific attention to the immigration 

status and protection needs of the parents, who lived in Switzerland, and to the pos-

sible obstacles to developing family life in the origin country, Turkey. The parents 

did not have a settled status in Switzerland, no longer had a need for international 

protection and faced no obstacles to returning to their origin country. The mother’s 

epilepsy was not considered an obstacle, as the court felt medical care would be 

available in Turkey (para. 41). The court stated: ‘Having regard to all these consid-

erations, and while acknowledging that the Gül family’s situation is very difficult 

from the human point of view, the Court finds that Switzerland has not failed to 

fulfil the obligations arising under Article 8 para. 1’ (para. 43). The case concen-

trated on the consequences of the parents’ return to Turkey and suggested that even 

very difficult situations would not necessarily raise human rights obligations.

8 ECtHR, Gül v Switzerland, 19 February 1996.
9 ECtHR, Ahmut v the Netherlands, 28 November 1996.
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The first family reunification case to find that a state had violated a positive obli-

gation to promote family life was Sen10 in 2001, in which a Turkish couple who had 

settled in the Netherlands wanted to bring their eldest child to live with the rest of 

the family. In this case, the ECtHR suggested that the right to respect for family life 

should be given more attention than in previous cases and not only considered from 

the point of view of immigration control. Some new balancing aspects are men-

tioned: the court takes into account the age of the children, their situation in the 

country of origin and the children’s dependence on their parents (para. 37). In its 

overall assessment, the ECtHR came to the conclusion that major obstacles to 

developing family life existed for the family in the country of origin and that the 

receiving state was the most adequate place for family reunion. The decisive factor, 

and the differentiating factor in relation to Ahmut, seems to be the couple’s two 

other children, who were born in the Netherlands (para. 40). Although the situation 

of the child in Turkey was not decisive, it was still established as a relevant factor. 

The ECtHR noted that the Dutch authorities had considered but not found credible 

the parents’ claim of no longer having adequate care for the child in Turkey (paras. 

18, 21).

In the cases mentioned above, we can see more and more factors being taken into 

account in the court’s balancing. In a case related to regularization of status based 

on the enjoyment of family life in the Netherlands, Rodrigues da Silva and 
Hoogkamer11 in 2006, the ECtHR listed the following factors to be taken into 

account: (a) the extent to which family life is effectively ruptured, (b) the extent of 

the ties in the contracting state, (c) whether there are insurmountable obstacles to 

living in the country of origin for one or more members of the family, (d) whether 

there are factors of immigration control or public order weighing in favour of exclu-

sion and (e) whether the persons involved in creating family life were aware of their 

family member’s precarious immigration status (para. 39). Later, in 2014, the 

ECtHR restated these factors in another family reunification case, Biao.12 In the case 

of Jeunesse13 in 2014, the court introduced a new notion, the cumulative assessment 

of relevant factors, which seems to allow fairer balancing in family reunification 

cases (paras. 121–122).

In a recent judgement, M.A.,14 in 2021, the ECtHR restated the principle of 

cumulative assessment (para. 135). The court considered that the three-year waiting 

period for family reunification imposed on a Syrian man who had received tempo-

rary international protection in Denmark and was seeking reunification with his 

wife was against the state’s human rights obligations mainly because the decision- 

making process did not allow for a proper individual assessment of relevant factors, 

such as the situation in the country of origin (para. 192). However, the ECtHR did 

10 ECtHR, Sen v the Netherlands, 21 December 2001.
11 ECtHR, Rodrigues da Silva and Hoogkamer v the Netherlands, 31 January 2006.
12 ECtHR, Biao v Denmark, 25 March 2014, para. 53
13 ECtHR, Jeunesse v the Netherlands, 3 October 2014.
14 ECtHR, M.A. v Denmark, 9 July 2021.
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not provide an example of how this assessment should have been done. The Danish 

authorities had noted the good health of both family members, which was reiterated 

by the ECtHR (paras. 19, 181), but any other factors related to the situation of the 

family member abroad were not considered. It was not disputed by any party, how-

ever, that the couple faced insurmountable obstacles in continuing family life in the 

origin country (paras. 184, 188). This has usually been a decisive factor, and was 

apparently in this case, as well, although the court was not very clear in its reasoning.

In M.A., the ECtHR also considered how Article 3 of the ECHR on the prohibi-

tion of torture and inhuman treatment, when combined with the non-refoulement 

principle, narrows the margin of appreciation allowed the state in the balancing 

exercise. However, the focus is on the potential consequences of return for the spon-

sor, and not on the situation of family members in the origin country or elsewhere. 

Strikingly, Article 3 and Article 8 (on the protection of family life) are juxtaposed 

by stating that it is acceptable to reduce the number of family reunifications in favor 

of protecting more people (para. 145). However, the court does not explicitly recog-

nize that when Article 3 considerations are relevant for the sponsor, they are often 

also at play for the family member. Allowing family reunification has the potential 

to protect the Article 3 rights of many family members.

As described above, the ECtHR assesses the human rights compliance of state 

policies through a fair balance test, in which the situation in the origin country is 

relevant. That aspect is most often assessed from the point of view of the sponsor, 

however, though it is the family members abroad who are requesting residence per-

mits. This is probably due to the general principle of international law whereby 

human rights are attributed to people within a state’s territory and the obligation to 

protect human rights is on that state. Therefore, the ECtHR principally secures the 

rights of migrants in the territory of contracting parties. However, there are some 

cases where the court has paid considerable attention to the interests and insecuri-

ties of family members abroad.

3.4  The Weight of Insecurities of Family Members Abroad

In the 2005 case Tuquabo-Tekle,15 a child was left behind in the care of relatives in 

Eritrea while the child’s mother, stepfather and siblings settled in the Netherlands. 

In this case, the ECtHR paid attention to the situation of the child in the origin coun-

try. On the one hand, the girl was already 15 years old and therefore less dependent 

on her parents. On the other hand, she had reached the age when it is common for 

girls in Eritrea to get married. The girl was staying with her grandmother, who had 

taken her out of school, and the girl’s mother was worried that she was going to be 

married off. The court stressed that the mother had never intended to live without 

her children, but had had to flee from Eritrea when her husband was killed during 

15 ECtHR, Tuquabo-Tekle and Others v the Netherlands, 1 December 2005.
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the civil war; further, it was not her first attempt at family reunification (para. 45). 

The mother had first applied for asylum in Norway and had been granted a humani-

tarian residence permit there. Later she married a refugee living in the Netherlands 

and moved there. She was able to get a residence permit for her other child, who had 

been waiting in Ethiopia, but could not get a passport to her daughter still living in 

Eritrea. All of this was taken into account when assessing the existence of family 

life (paras. 48–50). However, the decisive factor in this case seems to be the best 

interests of the family’s children who were born in the Netherlands (paras. 47–48). 

The husband’s refugee status may have also weighed in the assessment of major 

impediments to the enjoyment of family life in the origin country.

In the case Osman16 in 2011, the ECtHR was faced with the situation of a 17-year- 

old Somali girl in Kenya who was seeking a residence permit in Denmark, where 

her family was living and she had previously lived as well. Her father had sent her 

to care for her grandmother in a refugee camp in Kenya because she had had prob-

lems integrating in Denmark. Her visit to Kenya was supposed to be temporary, but 

her Danish residence permit expired and she could not return regularly to Denmark. 

The applicant alleged that when ‘the Danish authorities became aware of her situa-

tion, they had an obligation to protect her best interest, namely to reinstate her resi-

dence permit, allow her to resume her education, and reunite her with her mother 

and siblings in Denmark’ (para. 46). The court recognized the right of parents to 

make decisions about their children’s upbringing while also noting that the refusal 

of a residence permit was made according to national law; in its decision-making 

the court stressed the weight of the child’s best interest and found a violation of her 

right to respect for private and family life (paras. 73, 76). Although the court attrib-

uted substantial weight to the girl’s circumstances abroad, her strong ties to Denmark 

were important as well, making it difficult to analyse the significance of the insecu-

rities she experienced in the refugee camp.

In the case I.A.A.17 in 2016, the ECtHR considered the situation of five Somali 

children living in Ethiopia who had requested family reunification in the United 

Kingdom. Interestingly, the UK government invoked Article 1 of the ECHR, claim-

ing that the ECtHR did not have jurisdiction over this issue; the court dismissed this 

claim (paras. 26–27). In this case, the children had applied for family reunification 

with their mother, who was living in the United Kingdom with her new husband (a 

refugee) and three other of her children. The applicants had moved to Ethiopia with 

their aunt, who had been taking care of them. Later the aunt returned to Somalia, 

and the children were left in Ethiopia in the care of the oldest sibling. Eventually, 

this sibling left the others, and ‘her current whereabouts [were] unknown’ (para. 

18). The circumstances of the children are not described further, but the ECtHR 

echoes the national tribunal in stating that the situation was ‘certainly “unenviable”’ 

(para. 46).

16 ECtHR, Osman v Denmark, 14 June 2011.
17 ECtHR, I.A.A. v the United Kingdom, 8 March 2016.

J. Palander



53

The court’s judgement in I.A.A. is alarming for many reasons. In the context of 

this chapter, the most relevant and worrying aspect is how the ECtHR undervalued 

the difficult circumstances of the children. Although the situation of the children 

was acknowledged, it did not prompt a consideration of Article 3, nor seem to gain 

significant weight in the court’s balancing. Article 3 was invoked by the ECtHR 

when noting that the domestic tribunal had not considered whether the family could 

safely relocate to Somalia. However, the court decided to assess this rather lightly, 

stating that ‘in a number of recent judgments the Court has found that removals 

there would not breach Article 3 of the Convention’ (para. 45). The ECtHR also 

considered that ‘while it would undoubtedly be difficult for the applicants’ mother 

to relocate to Ethiopia, there is no evidence before it to suggest that there would be 

any “insurmountable obstacles” or “major impediments” to her doing so’ (para. 44).

A case somewhat similar to Tuquabo-Tekle also came before the ECtHR in 2016: 

the case of El Ghatet.18 In this case a 15-year-old boy applied for a residence permit 

in Switzerland based on family links with his father, who had entered Switzerland 

as an asylum seeker, received a residence permit through marriage and later received 

Swiss nationality. The court restated the principles established in earlier cases and 

emphasized the importance of the proper assessment of the best interest of the child 

and of taking into account the circumstances of the minor children concerned: 

‘especially their age, their situation in their country of origin and the extent to which 

they are dependent on their parents’ (para. 46). In this case, although the court rec-

ognized the father’s background as an asylum seeker, it was not convinced that the 

father had always intended to live in Switzerland with his son (para. 48). The court 

concluded that in the light of the established criteria, the circumstances of the case 

might not amount to a violation on the part of the state. However, the court consid-

ered that the authorities did not sufficiently balance the relevant interests and dem-

onstrate that they would have taken the best interest of the child into account (paras. 

52–53). This case is a departure from earlier practice in that the court expressly 

considered the welfare and best interest of the child outside the jurisdiction of the 

state and attributed decisive weight to this procedural fault.

The ECtHR case law described above shows that the situation of family mem-

bers abroad can be taken into account when assessing the fair balance of interests. 

The situation of family members abroad has been a relevant factor in some cases 

when assessing ties to the origin country and obstacles to returning or staying 

abroad. The threshold for such obstacles has been high, although sponsors afforded 

international protection, especially refugee status, have been in a better position. 

There seems to exist a line of reasoning that would place more significant weight on 

a situation that could trigger Article 3 of the ECHR concerning the prohibition of 

torture and inhuman treatment, but this is explicitly applied only in assessing the 

possibility of return for the sponsor and not in considering the situation of family 

members abroad. Although we can see from these cases that the obstacles and inse-

curities of family members abroad have been referred to in national proceedings, the 

18 ECtHR, El Ghatet v Switzerland, 8 November 2016.
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ECtHR has not been very clear on their significance in its own balancing exercise. 

This may lead states to disregard the insecurities and difficulties faced by family 

members abroad. To gain some insight to this question, we will next look how these 

aspects are present in the national case law on family reunification in Finland.

3.5  Rights of Family Members Abroad in Finnish Courts

In 2017, the Helsinki Administrative Court considered a case19 in which an Afghan 

national who had received subsidiary protection wanted to invite his 16-year-old 

sister to live in Finland with his family. Their mother had died and their father had 

disappeared, and according to the brother, he was considered her guardian. The 

sister’s initial residence permit application in 2011 was rejected because the Finnish 

Immigration Service (Migri) did not consider her a member of her brother’s family. 

According to Migri, the sponsor had cut family ties when he fled Afghanistan in 

2008, leaving his sister with their uncle. Migri also determined that the sister was 

not a relative fully dependent on the sponsor. In 2015, the sister applied again. 

According to her brother, her situation had considerably worsened. He explained 

that his sister was living with their uncle’s family under hard conditions, where she 

was enslaved, mistreated and threatened with forced marriage. She had attempted 

suicide with rat poison. The brother had been paying high sums of money for her 

maintenance, including extortion payments to the Taliban, but the uncle was not 

properly providing for her health or education, and the brother felt she was no lon-

ger safe in Afghanistan. Nonetheless, Migri and the Administrative Court did not 

consider her to be fully dependent on her brother and rejected the application and 

the complaint.

In this case, the Administrative Court focused on the question of full dependency 

between the siblings. In Finnish migration law, siblings are not considered family 

members, but ‘other relatives’, who must be fully dependent on the sponsor to be 

granted a residence permit (Ulkomaalaislaki [Aliens Act] 301/2004, § 115). This is 

broadly in line with the ECtHR case law. The difficulties of the sister were acknowl-

edged in the judgement, but seemed to have no effect on the court’s assessment. The 

court was satisfied that the sister was living with her uncle and gave her living con-

ditions no role in its deliberation: the court did not consider that the inhuman treat-

ment of the sister abroad was of concern to Finnish authorities.

Extraterritorial aspects are also apparent in a case20 concerning the family reuni-

fication of an Afghan refugee whose family members were denied permits by Migri. 

The sponsor had received a residence permit and refugee status based on religious 

conversion. In the decision concerning the sponsor’s refugee status, the authorities 

considered that the person would be in danger if returned to Afghanistan. However, 

19 Helsingin hallinto-oikeus [Helsingin HAO] 30 January 2017, diary no. 10060/16/3101.
20 Helsingin HAO 9 May 2017, diary no. 14078/16/3101.
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Migri did not seem to take into consideration how the religious conversion of the 

head of the family would affect the rest of the family in Afghanistan. In addition, 

Migri considered the family bond broken when the sponsor fled the country, leaving 

the rest of the family behind. The Administrative Court, however, considered that 

the family bond could not be deemed broken, since the separation was due to com-

pelling reasons, and quashed Migri’s decision in 2017. The family members received 

residence permits and the family was allowed to reunite, but the Administrative 

Court did not grant refugee status to the family members. The court acknowledged 

that the family members might face harassment and pressure to abandon the head of 

the family, but felt they would not face the same risk of persecution as the sponsor.

In this case, the determination of refugee status for the family members seems 

insignificant, since they nonetheless were able to flee to Finland, but the court’s 

decision demonstrates that the challenges faced by the applicants as family mem-

bers of a religious convert were not taken seriously, as they were not afforded refu-

gee status. Besides downplaying the consequences for family members, this is also 

against the principles of the Refugee Convention, which recommend ‘ensuring that 

the unity of the refugee’s family is maintained particularly in cases where the head 

of the family has fulfilled the necessary conditions for admission to a particular 

country’.21 According to the United Nations Refugee Agency handbook guiding the 

convention’s interpretation, the dependants of a recognized refugee are normally 

granted refugee status (United Nations High Commissioner for Refugees [UNHCR], 

2019, para. 184).

In another case first heard by the Turku Administrative Court, an Iraqi man 

received refugee status in Finland and succeeded in reunifying with his spouse and 

child, but was not able to bring his elderly parents to Finland. In 2020, the case was 

accepted for revision by the Supreme Administrative Court,22 but without success 

for the applicants. In this case, the applicants and the sponsor’s family had lived 

together in Iraq before the sponsor escaped to Turkey and applied for asylum with 

the UNHCR.  Later, his wife and child followed him to Turkey; his parents also 

visited them, but decided to return to Iraq for medical care for their many serious 

health issues. The elderly applicants told the court that they had been harassed in 

Iraq to pressure their son to return and because the persecuting agents thought that 

they were hiding their daughter-in-law. The sponsor was therefore afraid for their 

security, and as their only child, felt responsible for taking care of them. Although 

the court acknowledged the claim of insecurity, it did not consider it legally signifi-

cant, instead concentrating on the questions of dependence and the disruption of 

family life between the applicants and their son.

Two recent cases from the Supreme Administrative Court show that the situation 

of family members abroad can also be relevant when assessing the income require-

ment. According to Finnish migration law, refugees’ family members are not 

21 Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and 

Stateless Persons, UN Doc A/CONF.2/108/Rev.1 (25 July 1951), sec. IV, recommendation B (1).
22 Korkein hallinto-oikeus, KHO 2020:69, 10 June 2020.
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required to meet the income requirement for residence permits if they apply within 

3 months of the refugee being notified of being granted a residence permit (Aliens 

Act, § 114). Drawing principles from European Union case law,23 the Supreme 

Administrative Court stated in these cases that proof of income cannot be required 

if the late submission of an application is objectively excusable. The court stressed 

that in this assessment, all factors need to be taken into account, including the fac-

tual circumstances of family members attempting to submit applications at embas-

sies abroad.

The first of these two recent income requirement cases24 concerned a sponsor 

with refugee status whose wife had to travel from Eritrea to Ethiopia to submit her 

family reunification application. The submission was made 7 months late, largely 

due to the border between Eritrea and Ethiopia being closed. Though the closure 

was taken into account, the court considered that she did not apply quickly enough 

after the borders opened. The appellants also described the difficult situation of the 

wife as a refugee herself, alone in Ethiopia, but the court did not find this relevant.

In the other similar case,25 the Supreme Administrative Court considered that the 

applicants’ late submission was excusable because it was made shortly after the 

deadline and because the date of submission was disputed. In this case, the family 

members contacted the Finnish embassy in Ethiopia 8  days past the deadline 

because they needed to acquire documents proving legal stay in the country from 

the Ethiopian authorities before making an appointment. The applicants brought up 

the difficulties they had faced in Ethiopia, but the lower court did not consider the 

circumstances relevant. The Supreme Administrative Court based its decision on 

other aspects of the case and did not comment on the difficult situation of the family 

as refugees in a foreign country.

The court cases from Finland, like the cases of the ECtHR, show a hesitant 

approach to the interests of family members abroad. The cases also show some of 

the challenges applicants face in proving they had compelling reasons to separate, 

including when the sponsor sought protection elsewhere, leaving family members 

behind in a difficult situation. As we see from other chapters in this book, that is 

indeed quite often the case in situations of persecution or indiscriminate violence. 

Many cases before the Finnish courts have involved extended family members, sug-

gesting that the situation of extended family members abroad is seen as less signifi-

cant in the assessment of residence permit applications than the situation of core 

family members. The Finnish courts do assess the situation abroad when deciding 

on refugee status for family members, but the threshold for persecution seems to be 

high. In addition, this decision is made only after granting family reunification, and 

those same factors might not be considered in the residence permit process. In other 

words, an assessment of the need for international protection is not part of the 

23 Court of Justice of the European Union, case C-380/17, K and B v Staatssecretaris van Veiligheid 

en Justitie, 7 November 2018.
24 KHO 2021:98, 7 July 2021.
25 KHO 2021:99, 7 July 2021.
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family reunification process, but is done afterwards. This chapter suggests, though, 

that a similar assessment should also be conducted when making decisions on resi-

dence permits.

3.6  Conclusion

In this chapter, I have explored the question of how the interests and insecurities of 

family members abroad are recognized in legal and administrative decision-making 

in the family reunification process. In family reunification cases, it is the interests 

and rights of the migrant sponsor already in the country that are the basis for human 

rights obligations. However, can the interests and rights of the family members 

abroad be taken separately into account, although human rights protection is usually 

only attributed to people within a state’s jurisdiction? I started by explaining the 

general legal principle of the territorial application of human rights, as well as the 

exceptions to this principle that create extraterritorial obligations. Although the 

ECtHR has not explicitly connected extraterritoriality to family reunification, nor, 

to my knowledge, has the literature discussed it in this context, general legal prin-

ciples apply to all fields of law.

Drawing on literature on other legal contexts, it seems that a functional concep-

tion of extraterritorial jurisdiction could bring family members abroad within the 

jurisdiction of ECHR contracting parties. When a state has the authority to make 

decisions that affect the lives and rights of those outside its territory, it also has the 

obligation to respect human rights in its decision-making. However, human rights 

protections in such cases might not be as strong as in the territorial application of 

human rights. As Gondek notes, jurisdiction is a question separate from state 

responsibility (Gondek, 2009, p. 370). Jurisdiction is the permission or obligation to 

take certain interests or rights claims into account, but a state’s responsibility might 

still be limited for contextual reasons or due to the competing interests at stake. The 

territoriality and extraterritoriality principles thus affect the balancing of interests 

often undertaken by the ECtHR. According to the literature on extraterritoriality, 

some rights, such as the right to life (ECHR art. 2) and the prohibition of torture and 

inhuman treatment (ECHR art. 3) should be given more weight even in the extrater-

ritorial application.

The fair balance test has developed in the ECtHR’s practice over the past few 

decades. Recently, the court has added cumulatively to the types of interests taken 

into account and in some cases has sought the most adequate way to secure family 

life and family unity. However, the threshold for state responsibility is high, and the 

assessment of insurmountable obstacles (the elsewhere approach) remains central. 

In my view, the interests, insecurities and refugee status of family members abroad 

should be significant in assessing applicants’ ties to the origin country and the 

obstacles to enjoying family life elsewhere. If concerns related to Article 3 of the 

ECHR arise, it should suffice to demonstrate insurmountable obstacles. However, in 

many cases these aspects are taken into account only as concerns the sponsor’s 
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ability to return, and not from the point of view of the family members abroad. As 

Costello et al. (2017, p. 12) point out, family reunification can sometimes accom-

plish the same ends as humanitarian evacuation from conflict zones or refugee 

camps. However, the situation should not need to be that drastic for a cumulative 

assessment to find a state responsible for allowing family reunification. The assess-

ment of insurmountable obstacles would then work as a backstop activated espe-

cially in the case of people receiving or needing international protection.

My review of both ECtHR and Finnish case law has demonstrated that the situa-

tion of family members abroad has occasionally been referred to by the courts when 

balancing interests and when assessing the existence of insurmountable obstacles to 

enjoying family life elsewhere, dependence on the sponsor or the reasonableness of 

certain restrictions. Based on this sample, it seems that the ECtHR has given more 

weight to the difficulties of family members abroad than the national Finnish courts 

have. The case law of the ECtHR shows that the cumulative assessment of relevant 

factors allows the situation of family members abroad to be taken into account when 

determining the most adequate place to continue family life together. There is room, 

however, to further develop the assessment of insurmountable obstacles by better 

acknowledging the hardships of family members abroad. The lack of clear legal 

rules means that an assessment of the human rights compliance of national practice 

with regard to this specific aspect of extraterritorial obligations is not currently fea-

sible. Nonetheless, the national Finnish case law shows that despite occasionally 

considering the difficulties of family members abroad, the courts’ cumulative 

assessment and consideration of family hardship is either lacking or has a very high 

threshold.

In both the ECtHR and in Finnish courts, judges have sometimes concentrated on 

detailed restrictions, such as time limits. Based on above mentioned cases, it seems 

that the courts in Finland are sometimes lost in details and tend to overlook the 

assessment of fair balance and insurmountable obstacles. While the Finnish Supreme 

Administrative Court has taken the actual situation of applicants abroad into account 

when assessing the reasonableness of the 3-month time limit for exemption from the 

income requirement for refugees’ family members, the court disregards the ultimate 

test of a cumulative assessment of the most adequate place to enjoy family life. The 

difficult situation of the family members abroad should have also been relevant 

from the point of view of assessing the applicants’ ability to enjoy family unity, not 

only for assessing the excusability of delays in submission. The possibility to con-

tinue family life elsewhere should be the centre of adjudication for determining the 

responsibility of the host state to secure family unity, analogous to its importance 

when using the extraterritoriality principle to assess which country must fill voids in 

human rights protection.

Within this sample of court cases from the ECtHR and from Finland, the situa-

tion of family members abroad was seldom seen as significant, although the appli-

cants often referred to such issues. However, if a factor is acknowledged in a 

decision, it is legally relevant. The challenge is thus to determine the proper weight 

to be given to such a factor. If we accept Gammeltoft-Hansen’s (Gammeltoft- 

Hansen, 2011) conclusion that it is the courts that should determine the reach of 
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states’ human rights obligations towards people outside state territory, a review of 

case law indicates that the territoriality principle is still rather strong. However, the 

theory on extraterritorial human rights obligations can offer guidance and add to the 

balancing test by emphasizing the responsibility of a state when considering factors 

threatening life, health and security. Although based on the sample used in this 

chapter, we cannot know if the authorities have given proper weight to the insecuri-

ties faced by family members abroad in positive decisions, we can see that there are 

some cases where these aspects have not been properly recognized. Therefore, it is 

important that further theoretical research emphasize this obligation and that empir-

ical research be undertaken to investigate whether decision-makers respect the 

rights of family members abroad.
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