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ABSTRACT

This dissertation in Public Law, for a doctoral degree in Administrative Sciences, is
a study on the role of human rights in migration law in the specific context of family
reunification. The role of human rights and the scope of human rights protection
are assessed in light of the European Convention on Human Rights and the
standards created in the European Court of Human Rights. The focus is on Article
8 of the Convention that protects the right to respect for family life. The focus is
also on the principle of proportionality and the fair balance test used by the Court
of Human Rights to assess states’ compliance with their human rights obligations.
The fair balance test takes into account and weighs various individual and national
interests.

In this dissertation, state compliance is investigated in the case of Finland. As in
some other European countries, the conditions for family reunification have been
tightened in the last couple of decades also in Finland. Therefore, it is relevant to ask
what the human rights obligations are, and how Finland ensures the protection of
human rights and the right to respect for family life in the context of migration. Since
Finland is a member of the European Union and bound by the common migration
and asylum policy, it is also necessary to ask what supranational obligations emerge,
and what the role of human rights is in migration law of the European Union.

These questions are approached with a legal method by analysing the structure
and logic of interpretation in court cases and by using theories on interpretation
methods addressed in the legal literature. As often is the case in human rights
research, the aim of this dissertation is to enhance human rights protection. Since
one of the findings of this study is that the legal human rights protection is minimal,
extra-legal approaches are also adopted. This research draws inspiration from
sociological studies and applies political theories to point out flaws in the legal
thinking. Through this broader Law and Society approach, I challenge conventional
legal thinking on what the fair treatment of foreigners is and what is in the national
interest.

I agree with many that, in the context of migration control and family
reunification, human rights protection should be promoted with a pragmatic

approach. However, too much leeway for the national interest at the expense of
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reasonableness and proportionality impairs the effectiveness and credibility of
human rights protection. I argue that such a development can be impeded by paying
more attention to the proportionality assessment and protection of the essence of
the human right. The findings of this dissertation point towards the erosion of
international protection and solidarity when national interests are in play. Previously
established human rights standard that requires facilitation of family reunification
for those who cannot enjoy family life elsewhere is challenged. I call for principled
pragmatism, where certain principles are recognised to be the essence of human

rights and understood as non-derogable rules.

Key words: human rights, migration law, family reunification, proportionality

principle, fair balance test, minimalism, pragmatism
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TIVISTELMA

Timi hallintotieteiden tohtorin tutkintoa varten laadittu julkisoikeudellinen
viitoskirja on tutkimus ihmisoikeuksien roolista ulkomaalaisoikeudessa erityisesti
perheenyhdistimisen kontekstissa. Ihmisoikeuksien roolia ja ihmisoikeuksien
suojelun laajuutta arvioidaan Euroopan ihmisoikeussopimuksen ja Euroopan
thmisoikeustuomioistuimen luomien standardien valossa. Pidpaino on Euroopan
thmisoikeussopimuksen 8 artiklassa, joka suojaa oikeutta perhe-elimin
kunnioitukseen. Tutkimuksessa my6s keskitytddn suhteellisuusperiaatteeseen ja
thmisoikeustuomioistuimen kayttimiin oikeudenmukaisen tasapainon testiin (fair
balance  test), jolla arvioidaan noudattavatko valtiot ihmisoikeusvelvoitteitaan.
Kyseisessi testissd otetaan huomioon ja punnitaan erilaisia yksilollisid ja kansallisia
intresseja.

Tidssd viaitoskirjassa selvitetidn valtion kansainvilisoikeudellisten velvoitteiden
noudattamista Suomen tapauksessa. Kuten joissain muissakin Euroopan maissa,
perheenyhdistimisen ehtoja on parin viime vuosikymmenen aikana tiukennettu
my6s Suomessa. Sen vuoksi on aiheellista kysya, mitkd ovat ihmisoikeusvelvoitteet
ja miten Suomi turvaa ihmisoikeuksien ja erityisesti perhe-elimin suojan
kunnioittamisen muuttoliikkeiden kontekstissa. Koska Suomi on Euroopan unionin
jasen ja yhteisen maahanmuutto- ja turvapaikkapolititkan sitoma, on my6s kysyttiva,
mitd ylikansallisia velvoitteita syntyy ja mikd on ihmisoikeuksien rooli unionin
maahanmuuttolainsaddinndssa.

Niitd  kysymyksia ldhestytidn oikeudellisella menetelmilld analysoiden
oikeustapausten tulkinnan rakennetta ja logiikkaa sekd kayttimilld oikeustieteen
tulkintamenetelmid koskevia teorioita. Kuten ihmisoikeustutkimuksessa usein on
tapana, timan viitoskirjan tavoitteena on edistdd ihmisoikeuksien suojelua. Koska
yksi timién tutkimuksen havainnoista on, ettd oikeudellinen ihmisoikeuksien suojelu
on minimaalista, omaksutaan tutkimuksessa my0s oikeustieteen ulkopuolisia
lihestymistapoja.  Tédssd  tyossi ammennetaan inspiraatiota  sosiologisesta
tutkimuksesta ja sovelletaan poliittisia teorioita oikeudellisen ajattelun puutteiden
osoittamiseksi.  Tdlldi  laajemmalla  yhteiskunnallisen  oikeustutkimuksen
lihestymistavalla haastan perinteisti oikeudellista ajattelua siitd, mitd on

ulkomaalaisten oikeudenmukainen kohtelu ja mika on kansallisen edun mukaista.
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Olen samaa mielti monien kanssa siitd, ettd muuttoliikkeen hallinnan ja
perheenyhdistimisen yhteydessd ihmisoikeuksien suojelua olisi edistettivi
pragmaattisesti. Liiallinen kansallinen liikkumavara ja kansallisen edun painotus
kohtuullisuuden ja suhteellisuuden kustannuksella voi kuitenkin heikentdd
ihmisoikeuksien suojelun tehokkuutta ja uskottavuutta. Viitin, ettd tillaista kehitysta
voidaan estdd kiinnittdimilli enemmidn huomiota suhteellisuusarviointiin ja
ihmisoikeuden ydinalueen suojeluun. Timin viitoskirjan havainnot viittaavat
kansainvilisen suojelun ja solidaarisuuden rapautumiseen silloin, kun on kyse
kansallisista eduista. Aiemmin vahvistettu ihmisoikeusstandardi, joka edellyttdd
perheenyhdistimisen helpottamista niille, jotka eivit voi nauttia perhe-elimaistd
muualla, on asetettu kyseenalaiseksi. Kehotan periaatteelliseen pragmatismiin, jossa
tietyt periaatteet ymmirretidn sadnnoiksi, jotka tunnustetaan kuuluvan

thmisoikeuksien ydinalueelle ja joista ei voi poiketa.

Avainsanat: ihmisoikeudet, ulkomaalaislaki, perheenyhdistiminen,

suhteellisuusperiaate, oikeudenmukaisen tasapainon testi, minimalismi, pragmatismi
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17 INTRODUCTION

1.1 Setting the Scene: Research Field and Theme

This paper is a thesis synthesis presented in part fulfillment of the requirements for
the degree of Doctor in Administrative Sciences at the School of Management,
Tampere University. The topic of the research is the role of human rights in
migration law and governance, concentrating on the issuing of residence permits
based on family ties, in other words, family reunification. This is mainly a legal study
in the field of Finnish Public Law and specifically on Asylum and Migration Law,
which is a special field of Administrative Law. In addition, this research falls within
the field of Human Rights Law, which is a sub-field of Constitutional Law. Although
the point of departure is the Finnish legal and political system, in many areas of
Public Law, including Asylum and Migration Law, supranational law is of great
importance. Therefore, this research also acknowledges the relevant European
Human Rights Law and European Union Law.

Asylum and Migration Law as an academic field is fairly new in Finland, although
the field of law has existed in administrative and court practice for decades. At the
same time the field has been judicialised, meaning that the law regulates the
administrative decision-making and the courts are able to assess the legality of the
decisions.! Indeed, for some decades asylum and migration issues have accounted
for some of the greatest numbers of cases brought before the administrative courts
and the Supreme Administrative Court.?2 Despite judicialisation, in the sphere of
politics, the discussion often fails to recognise legal, and especially human rights
preconditions for policy-making, let alone to promote human rights protection. The
Finnish government and the Ministry of the Interior are currently planning an overall
review of the migration legislation. The initial publication on the legislative project

1 Aer 2016, p. 28.

2 Statistics for administrative courts and the Supreme Administrative Court of Finland:
https://app.powerbi.com/view?r=ey]JtljoilOGEINDQxNDgtYjI2Yy00Yzk1 LWFmMTUNjNkNz
A4ZDMxY TczliwidCI61jdjiMTRkZmEOLWMwZmMtNDcyNS05ZjAOLTc2Y TQOM2RIYjA5NSIsI
mMiOjh9 (visited on 15.7.2023).
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suggests that human rights aspects should be better considered both in legislative
work and in administrative practice. The publication suggests that the relation
between the “overall consideration” and proportionality assessment and human
rights obligations should be clarified.> My doctoral thesis provides useful material
from which to seek answers to these questions in general and in the context of family
reunification in particular.

Family reunification is a topic that has attracted a lot of research in various
disciplines, including management, administrative, legal and policy studies, which I
consider methodologically closest to my research. In Sweden, Ahlén recently
conducted an empirical policy study on the management of family reunification. He
draws attention to the selectivity and growing conditionality of family reunification
policies and distinguishes contrasting perspectives on “what states want”.* Ahlén
finds in his comparative studies that differences between countries in the
restrictiveness of their migration policies depend on the institutional design of
welfare states. However, he does not include an analysis of legal design, which is an
important factor in western welfare countries built on the rule of law. Other research
in Sweden on family reunification restrictions has reported serious shortcomings in
quality of legislative work, legal balancing and the rule of law.> In his conclusions,
however, Ahlén does point out the lack of “normative problematization” in political
debates and recognises the need for balancing in policy-making.® His research
demonstrates a need to combine a legal approach with management studies, but also
with practical political decision-making. After all, there is ample research on
balancing in family reunification decision-making; it is often the focus in legal
research, and the specific focus in this thesis.

The restrictions on family reunification have inspired research showing how
migrants’ well-being and integration in host countries are affected by the challenges
of family reunification and the difficulties of the migrants’ family members abroad,’
and how the difficulties can even amount to security threats.® The restrictions on

family reunification, such as the income requirement, have given rise to criticism of

3 Ministry of the Interior 2023.
4 Ahlén 2022, p. 24.

5> Stern 2019.

6 Ahlén 2022, p. 36.

7 See e.g. Kofman 2004; Van Walsum 2008; Strik et al. 2013; Eggebe 2013. Wray et al. 2015; Bonjour
and Kraler 2015; Jesse 2017; Tiilikainen et al. 2016.

8 Tapaninen 2016, pp. 154—156; Hiitola 2019; Vanhanen 2019, p. 198; Leinonen and Pellander 2020;
Tiilikainen et al. 2023.
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unequal opportunities between migrant categories to enjoy family unity.” Research
on the effects to employment and predictions about fulfilling the income
requirement have not been encouraging from the viewpoint of the migrant sponsor,
especially of sponsors receiving international protection.!? Researchers have also
noted unequal opportunities to organise caregiving within transnational families.!!
Researchers have pointed out arbitrary decision-making and wide discretion in
questions such as determining the existence of real family life,'2 as well as
controversies over medical methods for proving age or family ties.!> Most notably,
the controversial treatment of children has triggered research and even legal analysis
pointing out family reunification decisions undermining the best interests of the
child.'* Legal research has identified human rights problems or at least minimalist
human rights protection in regard to family reunification.!>

For a legal scholar, a natural approach is then to investigate if the practice is in
accordance with the law, and especially with legal human rights obligations. My focus
is on the right to respect for family life laid down in Article 8 of the European
Convention on Human Rights'¢ (ECHR, the Convention, SopS 18-19/1990) and its
interpretation. However, that is no easy task since the legal principles created in the
European Court of Human Rights (ECtHR) are abstract, casuistic and sometimes
even controversial. For example, Viljanen has labelled the case law on “the right of
aliens to have family life” casuistic, unpredictable, unprincipled and unamenable to
application of the necessity test.!” The basic setting of relevant human rights
obligations and balancing in family reunification is clearly explained in textbooks
both in Finland and abroad.'® However, to better understand the logic of balancing,
articles providing more detailed and critical analysis have been important literature

for my legal analysis. Many researchers, especially outside Finland, have explained

9 Hervey 1995; Peers 2004; Koénonen 2014, p. 180; Vaittinen and Nire 2014; Hiitola 2019;
Pirjatanniemi et al. 2021.

10 Larsen and Lauritzen 2014; Miettinen et al. 2016.
11 Askola 2016; Pellander 2016.

12 Pellander 2016; Halme-Tuomisaari et al. 2019.

13 Tapaninen and Helen 2013; Tapaninen 2018.

14 Heiskanen and Knuutila 2014; Sormunen 2017; Saarikoski 2019; Tapaninen et al. 2019; Kuusisto-
Arponen 2016; Klaassen et al. 2020; Non-discrimination Ombudsman 2020.

15 Pirjatanniemi 2014; Halme-Tuomisaari 2016; Pirjatanniemi et al. 2021.

16 Officially the Convention for the Protection of Human Rights and Fundamental Freedoms. The
Convention entered into force in 1953, but Finland acceded to it in 1990.

17 Viljanen 2003, pp. 316-323.

18 See e.g. Kuosma 2004; Peers 2012; Boeles et al. 2014; Aer 2016; Kallio et al. 2018; Groenendijk and
Strik 2022.

17



the case law and clarified the guiding principles.!” However, there is still room for
new observations. In this thesis, I will analyse the proportionality assessment and
balancing test in the migration context in the light of more general theories on
proportionality.?’ In addition, I will point out the newest developments in the
ECtHR case law and analyse their implications in a wider legal and political context.

In the course of my research, I have noticed that dogmatic human rights law
research is not sufficient to correct the wrongs and alleviate the feeling of unfairness
stemming from underlying structural inequalities. Some human rights researchers
also argue that human rights adjudication, and especially proportionality assessment,
are often poor remedies.?! Therefore, in addition to investigating the structure and
principles of human rights reasoning, I have engaged in critical human rights studies
questioning the existing structures. This research has been guided by an objective to
enhance human rights and well-being in real life, and therefore I have adopted a
pragmatic approach with multi- and interdisciplinary methods. For example, the
security studies literature and the everyday security approach have greatly influenced
my work in two multidisciplinary book projects.?? In addition, I have engaged in
theoretical discussion on the connection between belonging and family reunification,
developing further the work of many other political and legal scholars.?3

1.2 Legal Sources and Principles for Human Rights Protection

Three main elements in the international human rights framework apply to family
reunification: protection of family life, equality and rights of the child. The principle
of proportionality can be considered to be one of these elements, as Klaassen
suggests.? These human rights are stipulated in various international law
instruments, and also supervised and interpreted by various institutions. In the case
of Finland, the most effective international human rights obligations are created by
the European Convention on Human Rights and the supervising European Court

19 See e.g. Storey 1990; Lambert 1999; Thym 2008; Spijkerboer 2009; Klaassen 2015; Dembour 2015;
Hilbrink 2017; Wray 2023.

20 See e.g. Tridimas 1996; Alexy 2002; Barak 2012; Lenaerts 2019.

21 Roach 2021.

22 See Tiilikainen et al. 2023 and Assmuth et al. 2021.

2 Wray 2011; Block 2012; Rytter 2013; Staver 2014; Pellander 2016; Mustasaari 2017.

24 Inspired by Klaassen (2015, p. 364-378), who lists “elements of the right to family unification” but
replaces protection of family life with the principle of proportionality.
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of Human Rights. The ECtHR has the power to apply and interpret the Convention
(Art. 32 ECHR), and the judgements are binding upon the parties concerned (Art.
46 ECHR). During the years, the ECtHR has clarified and developed the content of
the rights, and also of the interpretation principles. This European human rights
system has also encountered criticism. For more than ten years observers have been
talking about a legitimacy crisis manifesting as a tug of war between judicial activism
and restraint.25 In this dissertation, I will address the dilemma from a contextual
viewpoint by analysing ECtHR cases concerning the family reunification of
foreigners. After all, immigration control has been one of the most controversial
contexts in the legitimacy discussion.26

The most relevant provision in the ECHR is Article 8, which protects the right
to respect for private and family life. The first paragraph establishes the right and the
second paragraph provides the conditions for limitation of the right.

“Article 8 ECHR

1 Everyone has the right to respect for his private and family life, his home and

his correspondence.

2 There shall be no interference by a public authority with the exercise of this

right except such as is in accordance with the law and is necessary in a democratic

society in the interests of national security, public safety or the economic well-

being of the country, for the prevention of disorder or crime, for the protection

of health or morals, or for the protection of the rights and freedoms of others.”

In this dissertation, I will concentrate on the interpretation of Article 8.
Therefore, other elements of human rights protection receive less attention. Article
14 ECHR protects equality by prohibiting discrimination, which in family
reunification cases is often applied together with Article 8.27 However, the details of
interpretation are different, and their legal analysis is not addressed in this thesis. The
element of the rights of the child is integrated in the interpretation of Article 8 ECHR
and therefore relevant for this thesis. The ECtHR applies the principle of the best
interest of the child stemming from Article 3(1) of the United Nations Convention
on the Rights of the Child (SopS 59-60/1991).28 However, wider investigation of
this element is not included in this thesis.

Curiously, the Finnish Constitution (731/1999), which includes a list of basic
rights, does not explicitly protect family life. However, it is well-established in

% See e.g. Dahlberg 2015; Heri 2024.

2 See e.g. Bossuyt 2012.

27 See e.g. Klaassen 2015, pp. 87-95.

2 See e.g. Klaassen 2015, pp. 77-81; Sormunen 2021. See also Klaassen et al. 2020.
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preliminary works as well as in the legal literature that the right to private life (Section
10) also protects family life, and it must be protected at least to the same extent as
the ECHR system requires.?? European Union law and the Charter of Fundamental
Rights (2000/C 364/01, the Charter) Article 7 on respect for private and family life
and Article 24 on the rights of the child may also contribute to the interpretation of
the Finnish Constitution in family reunification context when applying EU law.
According to the Finnish Constitution, constitutional, human rights and EU law
obligations are binding on every level of governance (Section 22), and therefore
different actors are supposed to assess human rights compliance and apply human
rights reasoning. In addition, compliance with human rights obligations is considered
a constitutional principle.?

To legally protect basic and human rights at national level, it is thus necessary to
determine if there are human rights obligations stemming from Article 8 ECHR. Is
family reunification a human right? Klaassen in his dissertation aimed at finding out
if the right to family reunification exists in the ECHR system. He mentions first that
there is no explicit right in the text of Article 8, but it has been interpreted to limit
state competences in certain cases and to include an obligation to accept the entry
of family members.3! Others have answered the question quite similarly, namely that
Article 8 does not confer a subjective right to family reunification, but that the
balancing exercise can lead to a positive obligation to grant admission to a family
member.32 Thym writes that Article 8 confers no direct right to family reunification,
but an “indirect one, following from the positive obligations ‘inherent in effective
respect for family life””.33 However, according to Friedery, family reunification is
more like a principle under the wide umbrella of the right to respect for private and
family life.>* The possible right to family reunification is often interpreted to be
limited to settled migrants and refugees,?® but Staver has also argued that there is an
emerging, but fragile, right to family reunification for other forced migrants.3

Finnish legal scholars often describe human rights obligation in immigration

control in a rather ambiguous manner: first stating that states have the unlimited

2 Hallberg et al. 2011, Chapter 6; Nieminen 2013.

30 Husa and Jyrinki 2021.

31 Klaassen 2015, p. 40.

32 Groenendijk and Strik 2022, p. 307.

3 Hailbronner and Arévalo 2016, p. 311. Referring to the ECtHR case Ahmut v. the Netherlands.
34 Friedery 2018, p. 37. See also Schotel 2012, pp. 12 and 184.

3 Thym 2014; Council of Europe 2017.

36 Staver 2008.
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sovereign right to control the entry of foreigners, but then admitting that, for
example, Articles 3 and 8 of the ECHR do indeed establish some human rights
obligations.’” When asked if family reunification is a human right, some stress that
there is no human right to family reunification,®® and some are hesitant.3? Legal
scholars seem to be concerned about the nature of the right to family reunification
or right to respect for family life. Aer describes the right to respect for family life as
a legal principle that can in some cases lead to obligations such as allowing family
reunification. He emphasises, however, that the right to respect for family life does
not include absolute rights, but always operates as a principle that must be balanced
against other interests.40 In this dissertation, I will investigate this dichotomy of rights
and principles by carefully assessing to what extent the ECtHR has established
obligations and if some aspects can be considered absolute.

According to widely accepted principles theory, a right or a norm can be either a
rule or a principle. A rule is applied in an all-or-nothing fashion and a principle in
more-or-less fashion. A rule is tested against facts (subsumption) and a principle is
balanced with other interests.*! It is safe to say that human rights are more often
principles than rules. Christoffersen demonstrates how the ECtHR is inclined to
treat rights as principles and the balancing is omni-present.*> However, some human
rights are absolute rules,* and the essence theory argues that every right has a core
that is a rule that cannot be balanced.* What all the commentators seem to agree
on, however, is that the existence of the right thus depends on the result of the fair
balance test, which is known to be unclear and inconsistent. Klaassen deems this
problematic because the ECtHR has a subsidiary role in supervising human rights
compliance, and this would require clear guidance. This makes it “difficult to
guarantee the effective protection of Article 8 at the domestic level”.4>

This study is thus concerned with making the fair balance test in the family
reunification context clearer and more coherent. General legal principles for
interpretation, such as the proportionality principle, can be helpful in this task. Legal

37 Aer 2016, pp. 4-6; Kallio 2018, pp. 122—123; Pellonpii et al. 2018, pp. 821-822.
38 Aer 2016, p. 5; Palander 2018, p. 399.

3 Halme-Tuomisaari 2016.

40 Aer 2016, pp. 125-126.

4 Dworkin 1967; 2002(1977). See also Raz 1972; Alexy 2002.

4 Christoffersen 2009, p. 206.

4 At least the non-derogable rules mentioned in the Article 15 ECHR.

4 Alexy 2002.

4 Klaassen 2015, p. 97.
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principles can be considered as sources of law, although less compelling. The basic
law on balancing is perhaps best described by Alexy, who has proposed an ideal
proportionality (optimisation) test largely based on the German tradition but widely
adopted in European legal systems, both national and supranational. The assessment
of proportionality has three elements: 1) suitability, 2) necessity and 3)
proportionality in a narrow sense (balancing).*¢ The final balancing is supposed to
follow the rule: “The greater the degree of non-satisfaction of, or detriment to, one
principle, the greater the importance of satisfying the other”.#” Quite similatly to
Alexy, Barak has identified four elements for proportionality assessment: 1) proper
purpose, 2) rational connection, 3) necessity and 4) the proportionality in a narrow
sense (balancing). He has observed that in some contexts the balancing can be of a
special kind, suz generis,*® and controversial when the interests balanced are vertical,*
as in the public law model. Courts have a challenge to balance incommensurable
interests in a way that would not seem arbitrary and ad hoc,>* and every court system
creates (or not) their own principles for balancing that accommodate the diversity of
contexts. However, when creating those principles, guidance should be derived from
the more abstract basic rules of balancing.5!

A more specific aspect of the proportionality theory is the question of the core
or essence of a right. Alexy writes about a “centre of resistance” or “fire wall”.>2 He
explains that according to the absolute theory, every right has an immutable core,
whereas in the relative theory the essential core is what is left over after the balancing
test has been carried out.> Leijten has developed a core rights perspective for the
ECtHR. She focuses on economic and social rights,>* but her theoretical structures
can also be applied in general. Leijten distinguishes four ways of adjudicating human
rights that have different approaches to the interpretation of the scope of a right, to

46 Alexy 2002.
47 Alexy 2002, p. 102; 2003a, p. 136.
48 Barak 2012, p. 213.

49 Barak 2008, p. 172. Barak explains that vertical balancing is conducted between competing private
and public interests. “Vertical balancing does not determine the boundaries of the right that is being
infringed; rather, it determines the degree of protection that the legal system affords a given right.”
Referring to Schauer 1982.

50 Barak 2008. See also Greer 2010; Endicott 2014.
51 Barak 2012, pp. 542-545.

52 Alexy 2003a, p. 140.

5 Alexy 2002, p. 193.

54 The right to family reunification can be considered partly a social right. After all, it is also stipulated
in the European Social Charter, which is left outside this work.
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the idea of a core and to the review of restrictions. For her, the nature of the content
of the core and the review needed for finding it (content-review) can be 1) absolute-
absolute, 2) absolute-relative, 3) relative-absolute or 4) relative-relative.5> According
to Leijten, the more absolute approach increases clarity and predictability but may
be considered a problem from the point of view of separation of powers if the court
is considered to be creating new law. In contrast, more relativity means less
predictability and more contextualism, when the decisions are made on a case-by-
case basis. However, more relativity also means stricter proportionality and
reasonableness tests.5

The proportionality principle and balancing have been widely adopted in the
ECtHR adjudication.>” Viljanen describes a three-tier limitation test based on the
limitation clauses in the Convention.> The limitation has to 1) be prescribed by law,
2) have a legitimate aim and 3) be necessary in a democratic society, where the third
phase is the actual balancing. Often a fourth step, or actually a first step, is added
since first the ECtHR usually determines the scope and nature of the right and
whether an infringement has occurred.>® Many scholars agree that the ECtHR does
not follow the ideal proportionality and balancing test.%0 There is a multitude of
different versions of balancing in different contexts and it may be pointless to try to
arrive at a general balancing test for the ECtHR, yet developing general principles is
still desirable.! However, this research aims to determine the specific balancing test
in the context of family reunification and to analyse it in the light of general theories
and the basic balancing test.

Migration control is a context with few international law or human rights
obligations,®2 and is thus considered the last bastion of sovereignty, as Dembour
describes it.%3 In addition to the above-mentioned human rights protection, some

more explicit soft law instruments exist, but states do not take them seriously.0*

55 Leijten 2018, Chapter 7.1.1.
56 Leijten 2018, p. 206-207. Referring to Liebenberg 2010.

57 Acknowledged by various scholars, see e.g. Viljanen 2003; Christoffersen 2009; Barak 2012; Leijten
2018. Stoyanova 2023 prefers to use the term reasonableness review.

58 Such as paragraph 2 of Article 8. Viljanen 2003.

5 Alexy 2002, p. 196; Viljanen 2003, pp. 174-175; Letsas 2006, pp. 710-711. Barak 2012, p. 19; Leijten
2018, pp. 89-90.

60 Greer 2004; Christoffersen 2009.

o1 Viljanen 2003, pp. 332-342.

62 See e.g. Opeskin et al. 2012; Chetail 2019.
0 Dembour 2015.

64 See e.g. Friedery 2018.
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States cling to their sovereignty; they do not engage easily in new supranational legal
obligations in this field. Against this background, the competencies achieved by the
European Union (EU) on asylum and migration policy are remarkable. The EU has
competence in migration management based on Article 79 of the Treaty on the
Functioning of the EU (2012/C 326/01, TFEU) and it has also used it in regard to
family unification by legislating the Family Reunification Directive (2003/86/EC,
FRD).%> In addition, the Court of Justice of the EU (CJEU) has confirmed in the
case Parliament v. Council that the Directive has to be applied and interpreted in the
light of the Charter as well as the minimum standards of the ECHR.%¢ EU law and
the Charter can in theory provide better protection than the ECHR, but the
Strasbourg and Luxembourg courts®” often tend to harmonise their reasoning
through judicial dialogue.%® In addition, the two European courts seem to operate
on a presumption of equivalent protection of human rights.®

Despite all this, it is widely accepted that the Family Reunification Directive does
establish a subjective right to family reunification, and that the restrictions and
balancing it allows must be guided by the notion that the objective of the directive
is to promote family reunification, as well as by effectivity and proportionality
principles.” In addition, the FRD applies to family formation (marriage migration)
and the conditions of residence permit cannot be more stringent than minimum
conditions for family reunification.”! However, the FRD has a restricted personal
scope of application. If the EU has not legislated on some issue, such as the family
reunification of subsidiarily protected people, students or immobile citizens, EU law
and the Charter most likely do not apply.”2 EU law has thus the potential to generate
a better right to family reunification for those who are covered by it. The FRD has
quite similar minimum standards to the ECtHR, but since the rules are written in
detail, they are easier to apply and supervise. For this reason, interpretation in the

5 There are also other EU directives that regulate on family reunification of some privileged groups.

¢ CJEU, Patliament v. Council, [GC], C-540/03, 27 June 2006. See also Rosas and Armati 2018, p.
191; Groenendijk and Strik 2022, p. 308.

67 The ECtHR is situated in Strasbourg and the CJEU in Luxembourg.
68 Morano-Foadi 2015.

© Kargopoulos 2014, p. 104.

70 Groenendijk and Strik 2022, pp. 308-309. Klaassen 2015, p. 149.

71 CJEU case Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, paras 53—64.
However, the Member State can limit the most favourable treatment of refugees to family reunification
(FRD Article 9(2)).

72 Groenendijk and Strik have presented some arguments in favour of wider personal scope for the

Family Reunification Directive based on the coherence of EU law in the area of Asylum law (2022,
pp. 311-312).

24



CJEU is often textual. For example, the CJEU has confirmed a strong right to family
reunification for unaccompanied child refugees, and also clarified the rules on
assessing the minority of a refugee, but mainly without human rights balancing.”
Therefore, if concentrating exclusively on human rights standards, EU law is not
directly relevant, but there may be indirect influence through judicial dialogue or
legislative choices if the EU law develops better protection.

One aim of this research is to determine how the human rights principles and the
requirement for balancing are received in the national context of Finland. This is
related to accepted sources of law in the Finnish national legal system. Overall
assessment of relevant factors, be they legal or “real”, is nothing new in
administrative or judicial decision-making,’# but the role of human rights or other
supranational obligations in that assessment is a more recent issue.”> However, the
role of human rights in the context of migration control is a less studied topic in
Finland. Kuosma was certainly hopeful of the enhanced role of human rights in
2004, when the last overhaul of Finnish immigration law was made and many guiding
principles revised.” However, a study in 2014 suggested that human rights
development has not changed the national law-oriented approach to migration issues
in the Finnish Supreme Administrative Court.”” If the court is hesitant about
challenging the law and review its compliance with human rights,’ it is important
that the legislature should properly consider human rights obligations. This aspect is
of special interest in this dissertation.

This research evaluates how the human rights obligations are recognised in
national legislation, mainly in the Aliens Act (301/2004) and its various provisions
that apply to family reunification. There are also separate laws regulating the family
reunification of some migration categories, that either relax the requirements for
privileged groups or make no difference to the general rules stipulated in the Aliens
Act. After all, separate laws must be interpreted in coherence with the Aliens Act,
which is the general law in this field. The Aliens Act includes general provisions
guiding the decision-making, such as Section 5 on proportionality principle and
Section 6 on the best intetests of the child. In addition, the Aliens Act includes

73 See CJEU cases of A and S v. Staatssecretaris van Veiligheid en Justitie, C-550/16, 12 April 2018;
CR, GF and TY v. Landeshauptmann von Wien, C-560/20, 30 January 2024.

74 Aarnio 1986; Merikoski 1956.

75 See e.g. Scheinin 1991, Viljanen 2003; Lavapuro et al. 2011, Ojanen 2012 and 2022.
76 Kuosma 2004.

77 Pirjatanniemi 2014, p. 971.

8 However, this aspect is not systematically scrutinised in this dissertation.
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provisions (such as Section 66 a) that require overall assessment of certain factors in
case of a negative decision, and this is clearly influenced by the balancing requirement
from human rights law.” Therefore, along with legislature, administrative decision-
makers also apply human rights principles, and the administrative courts supervise
the practice. It is of no significance to the ECtHR for determining human rights
compliance which national institution is the guardian of human rights. However,
which institution conducts the balancing may be relevant for the practical and

effective protection of the human rights of foreigners.

1.3 Research Questions and Corresponding Publications

The overall research objective is to ascertain what role is played by human rights in
asylum and migration law and policy. Focusing on family reunification makes it
possible to explore in detail the human rights reasoning used in European
supranational courts, especially in the ECtHR. The methodological approach is
mainly legal in this dissertation and therefore it is necessary to determine the human
rights obligations on family reunification. Since a considerable amount of research
has already been presented on this topic, this question is already partly answered
above through the existing literature. However, I will analyse further the fair balance
test in the light of general theories on proportionality and balancing. I will also add
information from more recent court cases while explaining the development of the
fair balance test. In Chapter 3, I concentrate on the court cases of the ECtHR and
in Chapter 4 on those of the CJEU. This part of the research uses legal doctrinal
theory with an empirical touch since legal norms are drawn from court judgements.
In this part, the research is original and has not been published in research articles.
The research questions for this part are:
e What is the structure and general logic of the fair balance test in family
reunification cases in the ECtHR? (Chapter 3.1)
e What s the role of human rights in the migration context in ECtHR practice
and how could it be enhanced? (Chapter 3.2)
e What is the structure and general logic of the fair balance test in family
reunification cases in the CJEU? (Chapter 4)
The latter part of the synthesis also uses critical legal approaches and draws on
social and political studies. Chapter 5 is dedicated to testing and analysing the

7 National law is dealt with in more detail in Chapter 5.
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compliance of Finnish national law with human rights standards, and also to
analysing the flaws in human rights protection. The role of human rights within law-
making is explored by analysing the quality of human rights impact assessment and
by demonstrating the nexus with well-being and integration. In Chapter 6, the
Finnish legal system of family reunification is analysed in light of the politics of
belonging® in order to show the wider impacts on society and to offer an alternative
approach to the human rights minimum for the fair treatment of foreigners. In
addition to the Finnish context, in Chapter 6, the European human rights standards
are critically evaluated and theoretical argumentation developed for better human
rights protection. In this latter part, the analysis is based on my previously published
research publications. If the focus of the publication has differed somewhat from
the research topic of my thesis, in this synthesis, I have concentrated on the role of
human rights and the development of human rights protection. The research
questions for this part are:
e How is human rights balancing organised in the Finnish legislation on family
reunification? (Chapter 5, Publication I)
e How is human rights balancing considered in recent legislative work on
family reunification restrictions in Finland? (Chapter 5, Publication II)
e How do human rights standards relate to the politics of belonging in the
Finnish family reunification legislation? (Chapter 6, Publication IV)
e How can international human rights standards be developed to provide
better protection and respect for family life? (Chapter 6, Publication III)
Although above I have dedicated certain publications to specific chapters, there
is some overlap and thus also cross references. The research publications are marked
with Roman numbers according to their chronological order of publication.
However, I have decided to deal with them in this thesis synthesis in a slightly
different order. Two of the four publications were written in Finnish since some of
the projects were conducted to serve Finnish academia and decision-makers
(Publications I and II). The two other publications were written in English because
they are more theoretical and contribute to academic discussions mainly developed
outside Finland (Publications III and IV). I decided to write this synthesis in English
to be more accessible and attract a wider audience both in Finland and abroad.
Most of the publications for this thesis are deliverables from various projects
where family reunification has been a research topic (Publications II, III and IV).
Those projects were multidisciplinary, and the publications were influenced by the

80 This concept describes the level of belonging that the legal and political structures may reflect. See
Publication IV.
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empirical research, interviews and observations made by my colleagues or together
with them. However, the legal research setting is my own creation and I wrote the
publications by myself. I have been fortunate, however, to benefit from comments
from more experienced researchers. In this synthesis, when addressing a topic on
which I have not previously published, I provide more background information and
refer to the relevant literature. In contrast, where I draw mainly on an already

published work, I invite the reader to refer to that publication for more information.

1.4 Central Concepts and Focus of the Research

Family reunification is the administrative procedure by which foreigners apply for a
residence permit based on family ties to a person already residing in the host country
—in this case Finland. Although it is nowadays widely used in administrative language
due to influence from international and especially EU law, the specific term family
reunification (in Finnish perbeenyhdistiniinen) is rarely used in the Finnish legislation.8!
In international law, the term family reunion is sometimes used, but most often
family reunification.8? Sometimes other writers have used the term family unification
as un umbrella term for both types of family reunification, where the family has been
created prior to migration, and family formation, where the family is to be created
after migration.8> Family formation is sometimes also referred to as marriage
migration.8* The term family migration is quite similar to family unification, but it
may be understood to refer to the even larger phenomenon of migrating with family
members.8> In this study, I have limited my focus mainly to family reunification
because the ECtHR seems to have limited the effective human rights protection to
families existing prior to migration. This is also reflected in EU law, for example in
Article 9(2) FRD on facilitating only the reunification of refugee families.8¢

In this research I use the term sponsor to refer to a person already resident in the

host country whose family member is applying for a residence permit. This is the

81 Only one mention can be found in the Aliens Act Section 114, added when amended in 2016.
82 Friedery 2018, p. 29.

8 For example, Klaassen 2015, pp. 16-17.

8¢ Kofman 2004; Wray 2011; Eggebo 2013.

85 Ahlén 2023, p. 16.

8 However, this issue is far from clear. After all, the ECtHR has acknowledged that the relationship
between newly married is family life. See e.g. Klaassen 2015, pp. 41-42.
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person whose human rights are mainly protected because the applicant is (usually)
not within the jurisdiction of the relevant court.8” Literally the term sponsor refers
to the party paying the expenses, which is slightly misleading. This term is not used
in Finnish law either, but rather a term translated literally as family unifier
(perbeenkokoaja) 83 Nevertheless, I have chosen to use the term sponsor because it is
widely used in the English academic literature. After all, sponsor is a somewhat
relevant term when talking about fulfilling the income requirement.

The position of a sponsor in the family reunification process is central although
he or she is not the applicant. The migration or citizenship status is relevant to the
conditions and restrictions imposed for family reunification. The sponsor may thus
be also a national of the host country. However, this aspect has not been so
significant from the point of view of human rights protection and usually the ECtHR
cases deal with foreign sponsors. Another reason for focusing on foreign sponsors
in this study is that in Finnish law and practice, the conditions are stricter and
therefore family reunification is more difficult for their family members. Among
foreign sponsors I have focused on other than EU citizens exercising their rights of
tree movement. EU citizens are more privileged than other foreigners due to the
strong EU constitutional protection of free movement. It is important to note that
the stronger protection has to some extent spilled over to third country national
sponsors in cases where the sponsor is a guardian of an EU citizen. The logic of the
reasoning of the CJEU, starting from the Grand Chamber case of Ruiz Zambrano
in 2011,8? has been to secure the enjoyment of EU citizenship rights of members of
families of mixed nationalities.”” Although an interesting aspect, also from the
viewpoint of the proportionality assessment, I have decided to exclude this area of
law because including the aspect of EU free movement law would expand the
dissertation considerably. In addition, and for similar reasons, the effect of the
Association Agreement between the EU and Turkey on family reunification is not
considered in this dissertation.”!

The definition of a family member is also of crucial importance for family
reunification. The scope of family members accepted for family reunification is
stipulated in Finnish immigration law as well as in various EU directives. Finnish law

87 Draghici 2017, p. 344.

88 However, the term sponsor is used in the unofficial translation into English of the Finnish Aliens
Act.

8 CJEU, Ruiz Zambrano v. Office national de 'employ [GC], C-34/09, 8 March 2011.
% See e.g. Palander 2018, Chapter 3; Juvonen 2021, Chapter 6.3.3; Peers 2023, Chapter 6.
91 See Palander 2018, Chapter 3.
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limits the concept of a family member to persons belonging to the nuclear family,
namely spouse and children. A spouse may also be of the same sex, and
unmarried/unregistered but co-habiting partners are accepted for family
reunification. Children may also be adopted or foster children, but must be under 18
years old (Aliens Act, Section 37). There are some options for a residence permit
based on family ties for other relatives if the sponsor is a Finnish citizen (Section 50)
or is enjoying international protection (Section 115). The definition of a family
member is slightly wider in the case of EU citizens’ free movement (Section 154).
The law reflects the established minimum human rights standards. In the ECtHR,
the definition of a family member may in principle be limited to the nuclear family
according to the cultural values of the receiving society. However, family ties may in
exceptional situations of dependence have a wider meaning and include close
relatives or, for example, adult children.?? The scope of family members eligible for
family reunification may raise human rights considerations and a substantial body of
literature has already accumulated.?? Therefore, I have decided to focus in this thesis
on other aspects of the family reunification adjudication.

Human rights as a concept is multidisciplinary and can be understood in different
ways even within legal studies.”* Approaches to human rights vary along a continuum
from idealism to nihilism. My approach is mainly legal positivist, which recognises
as law written statutes and their interpretations by authoritative institutions. An
idealist approach looms over my research, however, especially when conducting
critical legal studies. An idealist approach is strongly guided by ideas of universalism
and equality. Although in this thesis I have limited the human rights inquiry to the
right to respect for family life (Article 8 ECHR) and not investigated cases on
prohibition of discrimination (Article 14 ECHR), the question of equality is often
indirectly relevant. As mentioned above, the test that the ECtHR uses to assess state
compliance differs between rights. Cases concerning Article 8 and family
reunification are ultimately addressed through a fair balance test (oikeudenmukaisen
tasapainon testi), which can be considered a type of proportionality test. Finnish term
for this specific test is not yet well established, being habitually simply referred to as
balancing (punninta).9>

92 See e.g. Klaassen 2015, pp. 41-42.

9 See e.g. Pellander 2016; Askola 2016.
9 Dembour 2010.

9% See e.g. Aer 2016, pp. 37—-40.

30



The fair balance test in family reunification cases consists broadly of two aspects:
individual interests and national interests.? It is helpful to imagine a balancing scale
where these two types of interest are placed in opposite weighing pans. Interests can
be whatever, but some interests carry more legal weight than others. When individual
interests touch on the protective scope of a human right, protective elements such
as the limitation test”” and supranational supervision apply. In the case of Article 8
ECHR, acceptable national interests (legitimate aims) are listed in the limitation
clause (Paragraph 2): national security, public safety, economic well-being of the
country, prevention of disorder or crime, protection of health or morals as well as
the protection of the rights and freedoms of others. As Hilbrink has demonstrated,
the state may have various reasons for restricting and denying family reunification,’®
but the reasons should fall under some of the national interests listed in Paragraph
2. For example, immigration control is often presented as a national interest, which
is not one of the explicit legitimate aims but is equated with the prevention of
disorder, often also referred to as public order, or with the economic well-being of
the country.??

Finally, it is important to differentiate between different types of cases within the
migration context in the ECtHR. Family reunification is about the admission of new
people to the territory of the host state. It is possible to distinguish cases of expulsion
and regularisation from cases of admission. Expulsion means removing a (settled)
person from the country, regularisation means allowing a person staying without a
residence permit to obtain a regular status, whereas admission means allowing a
person staying abroad to obtain a residence permit and enter the country. The
distinction is based on different national immigration law provisions and on the fact
that the ECtHR treats them slightly differently in the balancing assessment.1%0
However, the contexts are close and the ECtHR itself sometimes borrows from
other contexts when creating more general principles within the same Article 8.
Therefore, some expulsion or regularisation cases may be relevant for the analysis.

In addition, Klaassen explains that some expulsion or regularisation cases can be

% Often individual interests are referred to as private interests. National interests are also referred to
as state or public interests, see e.g. Hilbrink 2017.

97 Also referred to as a justification test, Klaassen 2015, p. 46.
9% Hilbrink 2017, Chapter 2.1.3.
9 Thym 2008; Cornelisse 2010, Chapter 3; Klaassen 2015, pp. 46—47; Hilbrink 2017, Chapter 4.4.3.

100 Klaassen 2015, Chapters 1.5 and 3.3.4; Council of Europe 2017, p. 16; European Union Agency
for Fundamental Rights and Council of Europe 2020, pp. 173—194.
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considered “quasi-admission” cases as far as the factual characteristics of the
situation are concerned.!0!

1.5 Structure of the Synthesis

The existing research is a starting point for any new research. In this introductory
chapter I have thus already presented a literature review of the existing research on
family reunification. The focus of this review is on family reunification as a research
topic in legal and other related research fields, and especially on how other academics
see the question of family reunification as a human right. The purpose of this
literature review is also to show what new my thesis contributes to the research. In
Chapter 1, I have also explained the main concepts for this thesis. Other concepts
are explained later as and when they appear in the synthesis or in the research articles.
Then, in Chapter 2, I describe my methodological setting. I start by explaining the
philosophical foundations of my research that I feel are best described as pragmatic.
Then I explain and justify the various research methods used in this dissertation.
Some of the methods are legal and some are multi- or transdisciplinary.

In Chapter 3, I delve more deeply into the topic of human rights balancing in
family reunification. I start building my own picture of the balancing by going
through the most relevant ECtHR cases and different stages of development of the
balancing exercise. Then I explain in my own words how I perceive human rights
balancing in family reunification cases, and critically assess the flaws and
controversies in the logic and practice of balancing. The criticism concerns the very
low level of respect for migrants” human rights. Finally, at the end of Chapter 3, I
also argue how I would hope to see the balancing developed in the future legal
practice. This same argument I build further in some of the publications included in
this thesis, which I discuss later in Chapter 6.

In Chapter 4, I explain how family life is protected in the context of family
reunification in EU law. First, I give a general picture of EU competences and
objectives on migration law and policy. Then I concentrate on specific questions and
controversies related to human rights protection. Secondary EU law, namely the
Family Reunification Directive, is central to the concrete protection of family life. In
this chapter, too, the focus is on the application of the proportionality principle and
the balancing of interests. I investigate relevant cases of the CJEU and detect some

101 Klaassen 2015, pp. 12-13.
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differences in approach to the proportionality assessment. Finally, I analyse the
possibilities for better protection of family life in EU law.

Chapter 5 is dedicated to the national sphere and seeks to explain how human
rights obligations are considered in Finnish law and practice. This is observed from
the perspectives of legislative drafting, application of the law in administrative
practice and also in court practice. This chapter thus presents a more traditional legal
human rights approach interested in the state compliance with international human
rights obligations. Chapter 6.2 also deals with the Finnish legislation, but from an
interdisciplinary viewpoint.

Since the current understanding of legal human rights does not provide a tool for
improving the situation of migrants, I have moved beyond the legal boundaries and
approached the question of respect for family life from a new, more societal
perspective. Therefore, in Chapter 6, I address from an extra-legal viewpoint, the
question of what constitutes a correct level of respect for family life in family
reunification cases. However, my approach is so close to that of legal analysis that it
is safe to say I use inter- or transdisciplinary methods in these two studies. In Chapter
6.3 in particular I develop the theory on human rights jurisdiction, thus the approach
is legal theoretical. However, the critical approach is inspired by empirical
observations of hardship endured by family members abroad made in other research,
but also in legal practice.

In the Conclusions, I summarise the key findings of the research and emphasise
their wider societal connections. I respond to the research questions and point out
some limitations of the research, material and methods. Based on this study it is
possible to conclude how human rights protection is structured in European
supranational law and in Finnish national law in the context of family reunification.
The level of protection is found to be minimal, and this research explains what it
means in law and practice. The minimal role of human rights in this context
manifests itself differently in supranational and in national law and practice.
However, the interplay between different actors is crucial for the future
developments of human rights protection. Since my approach is critical human rights
research and the aim is to secure effective human rights protection, I also make
pragmatic suggestions for better proportionality assessment. The findings point
towards the erosion of international protection and solidarity when confronted with
national interests. The aim of this study is to provide tools to assess that this tradeoff
is based on reasonable grounds and fair treatment of foreigners.
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2 DISCIPLINARY, THEORETICAL AND
METHODOLOGICAL APPROACHES

2.1 Philosophical Foundation in Pragmatism

Pragmatism is a branch of philosophy that has also influenced legal discipline and
legal thought. Pragmatism is a way of dealing with problems or situations focusing
on practical approaches and solutions that will work in practice. Therefore, the word
pragmatism is often contrasted with the word idealism. Pragmatists have thus not
been interested in abstractions and theories, but in concrete human conditions. They
have been opposed to formalism and deductive types of reasoning.!’2 Pragmatism
has affected different movements in law such as Legal Realism, Law and Society,
Sociology of Law and Critical Legal Studies. Human rights balancing is inherently a
partly legal realistic interpretation. In balancing, in addition to rights, real-life
consequences and state interests (the common good) are also considered. Realists
take the surrounding societal factors into account, but the difference lies in the
preference for individual and community social values.19

Pound is thus considered one of the founders of sociological jurisprudence.
Pragmatism is mentioned as the background ideology for both sociological
jurisprudence and the legal realism that followed later.194 In his legal thinking, Pound
was concerned with the maintenance of equilibrium between the differing interests
of individuals. He was interested in the results of law, and in how its application
affected people.!”> He stressed practical problems instead of the development of
theory, as in the Sociology of Law. His approach emphasised how law affected
practical, everyday life. According to Pound, legal rules should be general guides for
the judge, and the judge should be given a degree of discretion in determining justice

102 Milovanovic 2003, p. 115. Referring to James 1955 and Dewey 1931.
103 Milovanovic 2003, p. 110.

104 See e.g. James 1955.

105 Hunt 1978, p. 20-22.

34



(fair decision) in individual cases. Pound claimed that interpretation of the law needs
information from other disciplines such as sociology.100

It is obvious that early writers of the Sociology of Law movement, especially
Pound, have had an effect in the development of human rights balancing. In Pound’s
theory, interests could be individual, social or public. A legal system confers
legitimacy on certain of these interests in law. That is, it recognises some and ensures
protection in law. Pound considered that the law should ensure the maximum
amount of fulfillment of interests in a society, and minimise sacrifices, waste and
senseless friction. He introduced interest-balancing, where social interests such as
public safety or the public health were balanced against the individual’s interests.
Curiously, Pound seemed to attach greater importance to the public and social
interest (the public good) than to private interests.!0” Law was concerned with
balancing interests so as to ensure the overall co-ordination of society toward some
desirable end.!08

Pragmatic, realist and practical approaches have also gained followers in Finland,
and the influence on administrative law has been undeniable and well-
documented.!" Legal scholars and judges in Finland have long been concerned with
“extra-legal” factors affecting interpretation, especially in cases of legal /Jacunae.!'0
Similarly to Pound, earlier academics in Finland seemed to value the public and social
interest over individual interests.!'! Only later (from the 1990s on) did basic and
human rights obligations emerge and gain legal meaning and more weight in legal
balancing.!'? Before that, both in Finland and abroad, human rights arguments were
considered “extra-legal” norms belonging to substantive legal reasoning rather than
to formal reasoning. By external principles, for example, Weber meant norms outside
the state supported body of laws and the procedures used in their enforcement.!!3
For Milovanovic in 2003, applying human rights principles in court still meant using
creative strategies to incorporate external standards into the formal system.
Interestingly, for him, the notion of the rule of law was reserved for the formal
rational sphere and applying human rights standards would be against that

106 Milovanovic 2003, pp. 111-112. Referring to Pound 1907.

107 Hunt 1978, p. 30; Pound 1968, pp. 65-66.

108 Milovanovic 2003, p. 127.

109 Von Wright 1972; Aarnio 1982; Kulla 1999; Aer 2010 and 2018.
110 Lindroos-Hovinheimo 2011.

111 Tolonen 1997, p. 36.

112 See e.g. Heinonen and Lavapuro 2012.

113 Weber 1978, p. 657.
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principle.!* I argue that nowadays, at least in Finland, human rights obligations are
considered to be formal legal rules and principles, but that in the interpretation of
principles, external and substantive aspects are also taken into account.

In Finland, Pirjola conducted pragmatic human rights research on questions
related to international protection and the non-refoulement principle (among other
topics). To him, the pragmatic approach to human rights is about identifying the gap
between abstract human rights norms and their concrete realisation, and looking at
the unresolved tension between the juridical world of rights and the political world
of their realisation.!!> According to Pirjola, a pragmatic approach is necessarily
contextual, understanding human rights “through the subjective sense made of it by
actors in that context”.116 In my research, I have tried to be even more practical and
contextual, while still remembering to rely on general legal principles when seeking
solutions to situations that might promote human rights in bad faith. I understand
this as principled pragmatism. Also, Pirjola seems to recognise that balancing is a
link between political and legal, and that balancing “can lead to good results”.117

My approach is pragmatic in various ways. The law and its application and
interpretation have pragmatic importance since they shape people’s lives and direct
their actions. In legalistic societies based on the rule of law, such as Finland, the law
and its application determine what people can or cannot do, and how they can live
their lives. Law and its implementation can also force people to be or act in a certain
manner. I am interested in the pragmatic (instrumental) use of law to advance ethical
and moral (human rights) goals and desirable development in society. I focus on
court practice since courts have the final word in practical cases on how concepts
(fair balance) are defined and how law should be applied. Although the verdicts of
an international human rights court may have less pragmatic importance and actual
effect on people’s lives than the judgements of domestic courts, they do have great
potential for influencing the interpretation of human rights standards at the national
level.

However, I also consider that the legal statute itself, and the process of enacting
a statute, is of great interest to a pragmatist. When a law is clearly written and detailed
enough to provide a solution to a practical legal problem, the rights are better
protected. The preliminary legislative works (government proposal and
parliamentary committee deliberations) often provide guidance and information on

114 Milovanovic 2003, p. 63.

115 Pirjola 2013, pp. 55 and 58.

116 Pirjola 2013, pp. 56 and 58. Referring to Koskenniemi 2005, p. 616.
17 Pirjola 2013, p. 56.
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societal goals, as well as justifications for restrictions. These justifications also have
(or should have) a role in court practice. As already mentioned, in Finland, all public
decision-makers as well as the legislature, are required to respect and fulfill human
rights obligations. Also, they need practical tools for assessing the human rights
compliance of legal acts, administrative decisions and court cases. The human rights
court gives guidance and sets an example of how that assessment should be made,
and thus what role human rights should have in decision-making. In the migration
context, and especially in cases of family reunification, the human rights court uses
the fair balance test that includes pragmatic argumentation.

In the political sphere, pragmatism and realism are often connected with
nefarious power games over influence and resources. Human rights considerations
are often secondary. In international politics, “principled pragmatism” is an EU
foreign policy concept that is supposed to bring more realism to international
relations, but at the same time respect constitutional principles.!'8 It is thus often the
political decision-making that is considered inherently pragmatic. However,
administrative and even judicial decision-making can also have pragmatic features.
Wray concludes her recent analysis stating that the European Court of Human
Rights takes a pragmatic approach to assessing family reunification cases, which
raises concerns about “transparency and full justification”.!!” Therefore, it would be
important to develop more principled human rights balancing in the family
reunification context.

One approach is to search for pragmatic (effective, immediate) ways to enhance
human rights protection. This entails knowing the system well so as to be able to use
it to maximum effect. This often also means finding the middle way, accepting the
reality, lowering expectations and, for example, abandoning idealistic objectives of
free movement or full equality. Wray considers that it is more productive to argue
not that immigration control is given too much importance, but that family life is
also important. She would not put too much energy into arguing that family
reunification be treated as a negative obligation instead of a positive obligation. She
would rather emphasise that in the positive obligation case the interests — general
interest and the human right — should also « priori carry the same weight.!20 However,
she also considers that the distinction between positive and negative obligations is

118 The EU Global Strategy launched in June 2016. See Bremberg 2020; Snyder and Vinjamuri 2012.
119 Wray 2023, p. 70.
120 Wray 2023, p. 186.
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the mechanism by which the priority awarded to states rather than migrant families

is made legally possible.!?!

2.2 Contextualism in Legal Human Rights Studies

Contextualism is a theoretical approach to analyse interpretation methods, but also
a research approach that pays attention to particular aspects of the research topic.
According to the Law in Context movement, knowing the research topic well and
from different aspects, such as theoretical, practical, political, legal and sociological,
is key to comprehensive research.1?? Contextualism and specialisation are natural
characteristics of law and legal research. From a legal viewpoint, contextualism
presupposes that legal principles and legal interpretation can vary between different
topics and different fields of law. Therefore, there may be different contexts even
within a field of law or under the same human right provision that follow specific
principles and interpretation theories.!?> Contextualism inevitably introduces
questions on equality from the point of view of general administrative law.

Raitio analyses contextualism in EU law through the Finnish literature. His
analysis permits the conclusion that contextualism is observed in different ways and
on different levels. On a more general level the context may be cultural, societal, or
historical. More specifically, context may refer to the legal system of rules (legal
order) that is most relevant to a specific case. As Jaaskinen has described it, context
is the different spatial and substantive dimensions that rules can have.!?* Raitio
claims that in EU law, contextualism is balancing between textual, systemic and
teleological interpretations. I consider that interpretation can be contextual, but
contextualism is not an interpretation method. Therefore, general legal interpretation
theories, such as the proportionality principle, should be valid in every context. They
may be assigned different weights or importance in different contexts, but, as Raitio
points out, in EU law, teleological interpretation may be assigned greater importance
because it is supported by the textual interpretation of primary treaties.!?>

121 Wray 2023, p. 13.

122 See e.g. Twining 1997; Banakar (ed.) 2010.
123 See e.g. Draghici 2017.

124 Jaaskinen 2008, pp. 145-146 and 151-158.
125 Raitio 2014, p. 522.
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Scholars in Finland have also perceived many problems with over-
contextualisation of legal interpretation, for example, departing from general
principles and theories such as the hierarchy of norms for the casuistic and tailored
decision-making that only opts for ad hoc justice.!?¢ Rautiainen also describes how
the ECtHR in some cases uses the particular context as an excuse for not following
the previously established general principles. He connects the consensus principle to
this development by demonstrating that if in some context no consensus on the level
of protection exists, the states have a wider margin of appreciation!?” prohibiting the
court to create new standards or even to apply existing standards from other
comparable contexts.!?8 If Rautiainen connected contextualism with consensus and
the margin of appreciation, Pekkarinen does the same with the casuistic approach
but also stresses that contextuality has independent value when the ECtHR
normatively defines the scope of protected human rights.12

Pekkarinen has thus analysed ECtHR practice and written that contextualism
seems to mean departing from earlier or simultaneously created principles. She notes
that contextualism can also enhance protection rather unexpectedly, thus creating
uncertainty. Contextualism can also mean simply taking the special characteristics of
a certain context appropriately into account. Pekkarinen argues that contextualism
can be understood as a natural part of the court’s interpretation methods since topics
are indeed different. This does not necessarily imply incoherence.!30

The context of migration control is different from other administrative contexts
and there are also differences between sub-contexts such as asylum, free movement
and other types of migration. In my research on family reunification, I consider the
admission of foreign family members, which implies specific interpretation
principles and even contextual limitations to the scope of the human right.13! As
mentioned above in the introduction, the sub-contexts of admission, expulsion and
regularisation are different but sufficiently similar for the court to perceive principles
shared between them, but there are also significant differences. The ECtHR deals
with expulsion as a case of negative obligations, whereas family reunification is
considered as a case of positive obligations. The difference between these two

126 Raitio 2014, p. 521. Referring to Siltala 2004, pp. 283—286.

127 Margin of appreciation is a doctrine of a leeway that the ECtHR affords to state interests in
balancing and arguably also in other situations. See e.g. Greer 2006; Letsas 2006.

128 Rautiainen 2014.
129 Pekkarinen 2018, p. 51.
130 Pekkarinen 2018.
131 See e.g. Dembour 2015.
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contexts is mainly the status of the applicant as a migrant entering the country,
usually for the first time, in contrast to a migrant already staying and enjoying family
life in the host country.132

For me in this research, contextualism means taking account of the specific
features of substantive rules (the substance) and emphasizing them to better
understand the structure of the decision and the logic of the argumentation.
Although temporal and spatial dimensions of context may have some relevance, in
this study, context means first and foremost the thematic legal substance and the
area of migration law. This sub-area of administrative law has attracted attention
from legal scholars both in Finland and abroad, as seen in research and textbooks.
Even the practice of the European Court of Human Rights in the context of
migration has been systematically analysed to describe guiding principles in this area,
for example, by Cali and others.!33 Such books help scholars and lawyers to
understand the specificities of adjudication in this context. However, interestingly,
the book also shows how new developments and better human rights protection can
also manifest by the court moving from contextual interpretation to follow more
general principles.!3

To a certain extent contextualism is thus natural and rational. However, I also
appreciate the coherence of law, which is often secured through general principles
of law. Perhaps this is the dilemma between the fox and the hedgehog that Berlin
and Dworkin have represented: “the fox knows many things, but the hedgehog
knows one big thing”.!3> Foxes seem to be minimalists, preferring casuistic problem
solving and distrust generalisations, whereas hedgehogs refer to and develop broad
rules and abstract theories. As in many difficult questions in law, there needs to be a
balance between these two approaches to decision-making.!3¢ Thus, there needs to
be principled pragmatism and balancing, which is the issue on which I focus in this
thesis.

132 See e.g. Dembour 2015. This issue will be investigated in detail in Chapter 3.
133 Cali et al. 2021.

134 Cali et al. 2021, Chapter 4 by Ledi Bianku.

135 Old Greek fable. See e.g. Betlin 1953; Dworkin 2011.

136 Sunstein 1999.
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2.3 Legal Interdisciplinary Approach and Research Material

A pragmatic approach has guided my research so that I have tried to focus on the
real-life consequences of limitations to the applicants and families. The
consequences of immigration to society have likewise been of interest. However, 1
have not considered it feasible to engage in sociological research in this thesis. I have
not, for example, conducted interviews with people affected by legal and
administrative practice. Therefore, this research is not multidisciplinary but, at the
most, interdisciplinary. My research can be considered as a part of the
interdisciplinary “law and something” -movement, namely Law and Politics or Law
and Sociology. If the sociological element in my research is from the work of
colleagues, the analysis of law and politics is my own creation. I consider this
approach to entail using both legal and political methods and theories to conduct
research. For example, in Publication IV on family reunification law and the politics
of belonging, I systematise the legal framework quite traditionally but then analyse
the findings from the point of view of a political theory of belonging.

In the Finnish methodological literature, the term Iaw and Society is preferred
to describe studies conducted by lawyers also considering political, social and
economic aspects. LLaw and Sociology (or the Sociology of Law) has been understood
as using more sociological disciplinary methods and as being mainly pursued by
sociologists. Some discussion has also been presented on the differences between
Law and Society and Socio-Legal Studies.!3” Law and Society is considered more
empirically inclined, whereas Socio-Legal Studies are more theoretical.!13®¥ My
research resembles the Law and Society movement in that I emphasise the effects
and consequences of the law and consider political and social aspects in the
interpretation of law. However, my research is more theoretical than empirical, thus
closer to Socio-legal Studies. I agree with Minkkinen, that more important than
labelling is that the research is done properly and that it is effective and yields answers
to the societal challenges of our time.!? Therefore, also in this sense, my approach
is pragmatic.

Critical legal scholars have used narratives and storytelling as a method to portray
the struggle and injustices that some people face. They use “everyday experiences”

to give a voice to oppressed groups. This makes it possible to deconstruct and

137 See e.g. Feenan (ed.) 2013; Cowan and Wincott (eds.) 2016.
138 Ervasti 2022, pp. 26—27; Minkkinen 2017, p. 915.
13 Minkkinen 2021, p. 101.
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reconstruct repressive systems and structural inequalities.!*? Similarly to many
realists, critical legal scholars saw law as a tool to advance justice and equality in
society (instrumentalism).!4! There are thus many connections between pragmatic
approaches, socio-legal studies and critical legal studies. In my research, one of my
objectives is to provide tools for legal reasoning that could improve the standing of
disadvantaged people by arguing for recognition and more weight in human rights
balancing for those “everyday experiences”. In addition, I have engaged in the critical
study of human rights by assessing the practice of the ECtHR itself through general
legal principles such as reasonability, proportionality and coherence.

Above all, my methodological approach is legal human rights research. I have
assessed with legal analysis the obligations that the European supranational law
creates. The analysis is based on legal texts, court cases and dogmatic interpretation
theories. The cases scrutinised are limited to the context of the admission of
foreigners and specifically of family reunification. However, I have not conducted a
systematic analysis of all possible cases but chosen the most relevant to demonstrate
the process and development of balancing. For example, from the ECtHR, I have
not included otherwise relevant admission decisions because, at least in theory, they
have not received as rigorous deliberation and testing, and are not expected to affect
the line of reasoning in the same way as actual judgements. Cases from supranational
courts (ECtHR and CJEU) are available online on their internet pages.!4?

Typical human rights study compares standards stemming from human rights
case law with national law and practice to determine compliance, which I have done
more or less in all my publications. Since some research on compliance with and the
role of human rights in court practice already exists, I have concentrated in my
publications on the legislative aspect. The material for that study consists mainly of
existing legislation on family reunification and relevant preparatory works. This
material is publicly available on the internet.'#3 I have referred, when available, to
some publicly available national court cases on certain specific questions.!44

However, I have not conducted a systematic analysis of compliance with human

140 Matsuda 1996.
141 Milovanovic 2003, pp. 149-150.

192 ECtHR: https://hudoc.echr.coe.int/eng and CJEU:
https://curia.europa.cu/juris/recherche.jsfrlanguage=en.

143 T egislation: https://www.finlex.fi/en/. Preparatory works:
https:/ /www.eduskunta.fi/FI/valtiopaivaasiat/Sivut/default.aspx .

144 Administrative Courts: https://oikeus.fi/tuomioistuimet/fi/index/ratkaisut/hallinto-
oikeuksienratkaisut.html. Supreme Administrative Court:
https://www.kho.fi/fi/index/paatokset.html.
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rights standards in national court practice but only selected examples of relevant
cases to point out some potential problems. I have also had access to some
unpublished cases from the Helsinki Administrative Court,'#> which I have referred
to in Publication III.

145 All 221 family reunification cases in 2017 in the Helsinki Administrative Court.
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3 BALANCING HUMAN RIGHTS WITH NATIONAL
INTERESTS

3.1 Human Rights Case Law on Family Reunification

3.1.1 Establishing Principles

In 1985, the ECtHR passed a judgement in plenary formation, consolidating a
competence for the human rights court to rule on immigration issues. In this first
admitted court case, namely Abdulaziz, Cabales and Balkandali v. the United
Kingdom, the ECtHR stated foundational principles that have been the basis for the
development of case law concerning immigration control under Article 8 ECHR.146
In this case, the Court found a violation based on disctimination in connection with
the right to respect for family life (Articles 14+8), but not solely based on the right
to respect for family life (Article 8). Nevertheless, the Court acknowledged that states
have an obligation to respect the family life of foreigners, and that in some cases this
can amount to an obligation to allow family reunification. The Court established
some principles that later served as a basis for other family reunification cases, as
well as cases in slightly different contexts of expulsion and regularisation.

In the case of Abdulaziz, Cabales and Balkandali the ECtHR stated: “although
the essential object of Article 8 is to protect the individual against arbitrary
interference by the public authorities, there may in addition be positive obligations
inherent in an effective ‘respect’ for family life”.14” The court adds, however, that
positive obligations are not easy to assess and that the notion of respect in this
context is not clear-cut but depends on situations and practices in respondent states.
The court also mentions that states have a wide margin of appreciation in such cases.
The ECtHR states the default point for the reasoning in the context of migration

control: “as a matter of well-established international law and subject to its treaty

146 There had been admissibility decisions before that naturally influenced this case.
147 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 67.
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obligations, a State has the right to control the entry of non-nationals into its
territory” and that “a State's obligation to admit to its territory relatives of settled
immigrants will vary according to the particular circumstances of the persons
involved”.148 This way the ECtHR started with a rather casuistic approach.

In the case of Abdulaziz, Cabales and Balkandali, the ECtHR thus came to the
conclusion that there was no lack of respect for family life. It is possible to
distinguish three factors that directly influenced this outcome. First, the case was
about family formation (marriage migration) and not about reunification of an
already existing family left behind. Second, the applicants did not present any
obstacles to developing family life elsewhere. Third, there were no elements of
arbitrariness in that according to the national law at that time, the spouses could not
be expected to be eligible for settlement.!4” No other factors can be drawn from this
first case, and it is worth noting that the ECtHR did not mention balancing at all.
Besides arbitrariness, the Court seemed to emphasise possible obstacles to enjoying
family life elsewhere. This marked the foundations for the so-called elsewhere test,
which has been considered important in family reunification cases.!>0

3.1.2 Introducing Balancing

In 1996 the ECtHR delivered a judgement in the case of Giil v. Switzerland, where
it was established for the first time that determining state obligations in context of
family reunification requires “balancing between the competing interests of the

individual and of the community as a whole”, a phrase that was borrowed from

,
positive obligation cases in a different context.!>! There was no general agreement
among the judges or between the Commission and the ECtHR as to whether the
case concerned should be about negative or positive obligations. The court did not
take a stance on thatissue in the case of Giil but only commented that “the applicable
principles are, nonetheless, similar” and that “in both contexts regard must be had

to the fair balance”.!52 However, in the case of Ahmut v. The Netherlands, also

148 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 67.
149 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 68.
150 Storey 1990; Lambert 1999; Klaassen 2015, pp. 43—45.

151 ECtHR, Gl v. Switzerland, 19 February 1996, para. 38.

152 ECtHR, Gl v. Switzerland, 19 February 1996, para. 38.
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delivered in 1996, the court clearly stated that at issue was a positive obligation.!>3 In
both cases the ECtHR stated that the state enjoys a certain margin of appreciation,
instead of a wide margin as in the case of Abdulaziz, Cabales and Balkandali.!>*

Although the ECtHR refers to balancing in both cases of Giil and Ahmut,!> it
proceeds in a similar manner as in the case of Abdulaziz, Cabales and Balkandali. If
the judges used a proportionality test, the details are not enclosed in the written
judgement. The argumentation is mainly based on contrary or analogy arguments
via-a-vis the previous case law. The ECtHR states that its tasks are to determine the
scope of state obligations based on the facts of the case and to determine to what
extent family reunification is the only way for the applicants to develop family life.!>0
The outcome in both cases was the same: no violation. Although there was still no
robust balancing test, the difference between the wording of the concluding
paragraphs in the respective judgements reveals that some kind of move towards
balancing had occurred. If in the case of Giil the court was understood to assess the
possible interference with rights protected by Article 8,157 in the case of Ahmut the
court acknowledged possible positive obligations and presumably assessed the fair
balance between the interests of the state and the individual.!>8

This turn might have been partly influenced by the dissenting opinion of Judge
Martens (approved by Judge Russo) in the case of Giil, where he advocated for this
type of change in the court’s approach. He stated as a starting point that “According
to the Court’s well established case law, ‘the mutual enjoyment by parent and child

of each othet’s company constitutes a fundamental element of family life™.15? Judge

153 ECtHR, Ahmut v. the Netherlands, 28 November 1996, para. 63.

15¢ ECtHR, Gl v. Switzerland, 19 February 1996, para. 38. ECtHR, Ahmut v. the Netherlands, 28
November 1996, para. 63. See also ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom,
28 May 1985, para. 63.

155 ECtHR, Gl v. Switzerland, 19 February 1996, para. 38. ECtHR, Ahmut v. the Netherlands, 28
November 1996, para. 63.

156 ECtHR, Gl v. Switzetland, 19 February 1996, paras 38-39; ECtHR, Ahmut v. the Netherlands,
28 November 1996, paras 68-70.

157 “Having regard to all these considerations, and while acknowledging that the Gil family’s situation
is very difficult from the human point of view, the Court finds that Switzerland has not failed to fulfil
the obligations arising under Article 8 para. 1 (art. 8-1), and there has therefore been no interference
in the applicant’s family life within the meaning of that Article (art. 8-1).” ECtHR, Gl v. Switzerland,
19 February 1996, para. 43.

158 “In the circumstances the respondent State cannot be said to have failed to strike a fair balance
between the applicants’ interests on the one hand and its own interest in controlling immigration on
the other.” ECtHR, Ahmut v. the Netherlands, 28 November 1996, para. 73.

159 ECtHR, Giil v. Switzerland, dissenting opinion by Judge Martens, approved by Judge Russo, 19
February 1996, para. 6. Referring to the case ECtHR, McMichael v. the United Kingdom, 24 February
1995.
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Martens appeared to be sceptical about an interpretation which, in cases of the
expulsion of a foreigner, the obligation to respect family life would be negative and
in the cases of the entry of a foreigner the obligation would be positive. However,
this is exactly how the case law subsequently developed. As Judge Martens pointed
out, this distinction between types of obligation would be insignificant if the
limitation test was similar. However, back in 1996 and arguably still today, the fair
balance test of a positive obligation is different from the actual limitation test based
on Paragraph 2 of Article 8. I agree with Judge Martens when he explains that “in
the context of positive obligations, the margin of appreciation might already come
into play at the stage of determining the existence of the obligation, whilst in the
context of negative obligations it only plays a role, if at all, at the stage of determining
whether a breach of the obligation is justified”.1°0 In the research literature, the cases
of Giil and Ahmut have been seen as demonstrating “the maturation of the Court’s
conception of positive obligations under Article 8”, evident in the move from a wide

to a certain margin of appreciation.!6!

3.1.3 Developing the Balancing

First in the case of Sen v. the Netherlands in 2001 and later in the case of Tuquabo-
Tekle and Others v. the Netherlands in 2000, the court introduces a slightly different
approach to balancing: “In this context it is to be borne in mind that the present case
concerns not only immigration but also family life and that it involves an alien — Mrs
Tuquabo-Tekle — who already had a family which she had left behind in another
country until she had achieved settled status in her respective host countries”.12 The
case of Tuquabo-Tekle and Others is in many aspects similar to the case of Sen in
2001. In both cases the ECtHR found a violation through balancing. Both cases
involved children born and brought up in the host country and therefore, in my
understanding, their rights were assessed to carry more weight. In the balancing, the
court afforded considerable weight to the ties to the host country of the parents and

160 ECtHR, Gl v. Switzerland, dissenting opinion by Judge Martens, approved by Judge Russo, 19
February 1996, para. 8.

161 Mowbray 2004, p. 175.

162 ECtHR, Tuquabo-Tekle and Others v. the Netherlands, 1 December 2005, para. 44. See also
ECtHR, Sen v. the Netherlands, 21 December 2001, para. 37.
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especially the children born there.163 In the overall assessment of various factors, the
ECtHR came to the conclusion that there were major impediments to the family’s
developing family life in the country of origin, and that the host state was “the most
adequate place” for family reunion.!o4 In the case of Sen, the concurring opinion of
Judge Tirmen and observations received from the government of Turkey stressed
the fundamental importance of family unity for enjoying family life, but the court
did not include that thesis in the judgement.!65

In the case of Konstatinov v. the Netherlands in 2007, the ECtHR stated that it
did not, in principle, “consider unreasonable a requirement that an alien having
achieved a settled status in a Contracting State and who seeks family reunion there
must demonstrate that he/she has sufficient independent and lasting income”.
However, in this case, too, the court assessed the reasonableness of this kind of
requirement by considering efforts made to comply with the income requirement
such as efforts to find work. Other relevant factors included criminal background
and precarious immigration status. In addition, the ECtHR in this context, too,
considered whether there were any insurmountable obstacles to the enjoyment of
the family life at issue outside of the respondent country.!®® In the case of
Konstatinov v. the Nethetlands, the court found no violation.

In Hasanbasic v. Switzerland in 2013 the ECtHR, in the formation of Grand
Chamber, assessed the proportionality of denying the extension of residence permit
when the family was living on welfare benefits and the applicant had minor criminal
convictions. Due to the previous settled status of the applicant, the case was treated
similarly to expulsion cases; the restriction was considered an infringement of
negative obligation and the balancing was made in more detail (substantively). For
example, the court commented on the proper weight of various factors such as
criminal convictions and health problems.!¢” The economic well-being of the
country was accepted as a legitimate aim,!%® but the ECtHR concluded that there
were various factors weighing in favour of the applicant in the balancing, and thus

163 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 40. ECtHR, Tuquabo-Tekle and Others
v. the Netherlands, 1 December 2005, paras 47—48.

164 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 40; ECtHR, Tuquabo-Tekle and Others
v. the Netherlands, 1 December 2005, paras 47—48.

165 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 34 and concurring opinion of Judge
Ttrmen, p. 14.

166 ECtHR, Konstatinov v. the Netherlands, 26 April 2007, paras 50—52.
167 ECtHR, Hasanbasic v. Switzetland, 11 June 2013, paras 58 and 64.

168 Whereas protecting the public order was not. ECtHR, Hasanbasic v. Switzerland, 11 June 2013,
para. 58.
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found a violation. Curiously, the court described family unity as an essential part of
the protection of the right to respect for family life.1?

Most of the cases of family reunification deal with parties other than sponsors
enjoying international protection. Therefore, it has been challenging to formulate
principles regarding the fair balance test in the specific context of international
protection.’”? In two cases concerning France in 2014, the ECtHR had to decide on
the family reunification of sponsors with refugee status.!”! However, the case was
not about a residence permit decision but a visa that would allow the family members
enter after receiving a residence permit. The court stated, however, “that there exists
a consensus at international and European level on the need for refugees to benefit
from a family reunification procedure that is more favourable than that foreseen for
other aliens” and that such applications must be examined promptly, attentively and
with particular diligence. Interestingly, the court used the concept “essential right”
in describing the significance of family reunification to refugees. The ECtHR stated
“that the family unity is an essential right of refugees and that family reunion is an
essential element in enabling persons who have fled persecution to resume a normal
life”.172 Unfortunately, principles adopted from these cases were later reduced to
mere procedural requirements.!”3

In the Grand Chamber case of Jeunesse v. the Netherlands in 2014, which was
about the regularisation of a family member, the ECtHR introduced a new kind of
reasoning that has subsequently also proven to be relevant in the context of family
reunification. In this case, the default point for the balancing exercise was similar to
that in earlier cases, but the court introduced a new notion of cumulative assessment
of relevant factors. The ECtHR considered factors relevant to the personal interests
of “the applicant, her husband and their children in maintaining their family life in
the Netherlands on the one hand and, on the other, the public order interests of the
respondent Government in controlling immigration”.'7* An important factor
seemed to be the best interests of the child. The court stated that although “alone
they cannot be decisive, such interests certainly must be afforded significant

169 Stating in French: “I'un des aspects fondamentaux”. ECtHR, Hasanbasic v. Switzerland, 11 June
2013, para. 61.

170 See e.g. Council of Europe 2017.

171 ECtHR, Tanda-Muzinga v. France, 10 July 2014 and ECtHR, Mugenzi v. France, 10 July 2014.
172 ECtHR, Tanda-Muzinga v. France, 10 July 2014, para. 75.

173 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 137—139 and especially title d).

174 ECtHR, Jeunesse v. the Netherlands [GC], 3 October 2014, para. 121.
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weight”.175 In the verdict, the ECtHR stated that “fair balance has not been struck
between the competing interests involved”. The court came to this conclusion by
‘viewing the relevant factors cumulatively”, and thus considering the circumstances
of the applicant’s case as exceptional.!’0 This regularisation case gave hope for a
fairer balance through cumulative assessment, also in family reunification cases
where the applicants do not have similar burden of justifying or counterbalancing an

illegal stay.

3.1.4 Balancing the Right Away

The ECtHR has recently addressed two cases where sponsors receiving temporary
or subsidiary protection were denied family reunification after the 2015-2016
situation of the arrival of a large number of asylum seekers from Syria and the Middle
East. The first case M.A. v. Denmark in 2021 seemed logical for the outcome and
confirmed that in the presence of insurmountable obstacles, the court might find a
violation even without factors such as the best interests of the child.!”” However, the
reasoning of the court raises some concerns. In this Grand Chamber judgement, the
ECtHR stated that there was no case law on the family reunification of temporarily
or subsidiarily protected sponsors, and that the earlier principles afforded no clear
guidance to contracting parties.!’® However, the court itself also appeared to struggle
in formulating those principles. In this case of M.A. v. Denmark, the court listed the
factors affecting its deliberation in a new way, listing circumstances where “the Court
has been reluctant to find that there was a positive obligation” and circumstances
where “the Court has generally been prepared to find that there was a positive
obligation”.17? This approach resembles an empirical rather than a legal theoretical
method that might have been expected from the ECtHR. Interestingly, the
insurmountable obstacles factor (or the absence thereof) was mentioned in both
categories, highlighting the importance of this factor.

175 ECtHR, Jeunesse v. the Netherlands [GC], 3 October 2014, paras 109 and 118.
176 ECtHR, Jeunesse v. the Netherlands [GC], 3 October 2014, paras 121-122.

177 As pointed out by Wray 2023, p. 68.

178 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 192.

179 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 134-135.
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From a legal theoretical viewpoint, the ECtHR in M.A. v. Denmark reiterated a
concept of cumulative assessment of factors in the fair balance test.!80 This notion
brings guidance to the proportionality assessment by expecting proper balancing that
recognises all the relevant factors cumulatively when assessing the total weight in
favour of the applicants.!$! It appears to be a method in determining the most
adequate place to enjoy family life, a concept introduced in earlier case law.!8
Although in the judgement the court pointed out important factors and principles,
such as the principle of effectiveness,!83 it failed to recognise the importance of the
insurmountable obstacles test. The ECtHR even adopted an idea of the “progressive
importance of insurmountable obstacles” in the balancing exercise introduced by the
Danish government and the Danish Supreme Court, thus diluting the absolute
nature of insurmountable obstacles.!8* In fact, the ECtHR starts its reasoning by
stating that “there are no absolute rights under Article 87.18>

Other factors affecting the scope of the margin of appreciation were the degree
of consensus between states on the level of respect for family life afforded to
sponsors with subsidiary and temporary protection status, and the quality of the
parliamentary and judicial review. All this deliberation was made before the ECtHR
assessed the fair balance. The court thus deemed it necessary to assess its
competence in human rights supervision in this apparently new situation. This, and
the fact that the ECtHR afforded the state a wide margin of appreciation, can be
considered as sign of a strengthened subsidiary principle.!8 It is also noteworthy that
the margin of appreciation came into play at the stage of determining the existence
of the obligation rather than at the stage of determining whether a breach of the
obligation was justified, as Judge Martens pointed out in 1996.187 Interestingly, the
ECtHR found a violation mainly based on the lack of individualised assessment

considering family unity in the fair balance test,!8$ which can be identified as a

180 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 135.

181 Introduced to the family reunification context through the case of Jeunesse v. the Netherlands [GC]
mentioned above.

182 ECtHR, Sen v. the Netherlands, 21 December 2001, para. 40; ECtHR, Tuquabo-Tekle and Others
v. the Netherlands, 1 December 2005, paras 47—48.

183 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 142, 162 and 193.
184 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 162, 188 and 193.
185 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 142.

186 Subsidiarity principle usually means deference on the part of the ECtHR towards national courts
and legislature. See more on various aspects of the subsidiarity principle in Mowbray 2015.

187 See this synthesis, footnote 159.
188 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 193.
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procedural aspect of the subsidiarity principle.!8? Although the ECtHR in this case
of M.A. v. Denmark found a violation of the state’s human rights obligations, the
deliberation documented in the judgement left unanswered many questions about
the effectiveness of the substantive protection of Article 8 in the migration context.

It is noteworthy in the deliberation that the ECtHR justified this new human
rights standard based on FEuropean Union legislation, namely the Family
Reunification Directive, that allows a two-year waiting period (three by derogation)
for the family reunification of so-called voluntary migrants.!?0 However, the directive
does not allow any waiting period for refugees, and it does not apply to subsidiarily
or temporarily protected sponsors.!! However, there is a Temporary Protection
Directive that secures family reunification without any mention of a waiting period
(Article 15).192 This directive is now applied to Ukrainians, as well as to foreigners
staying permanently or receiving international protection in Ukraine.'?3 The ECtHR
thus chose to juxtapose subsidiarily and temporarily protected sponsors with
voluntary migrants although another interpretation was possible. For example, the
Office of the United Nations High Commissioner for Refugees (UNHCR) had
argued that no distinction should be made between persons receiving temporary or
subsidiary protection and persons with regular refugee status.'”* In addition, the
ECtHR overemphasised the meaning of the Family Reunification Directive as a
proof of state practice since not many member states have imposed a waiting period.

Therefore, the ECtHR failed to recognise the exceptional nature of the
international protection regime that the court itself has been creating when
expanding protection beyond political persecution via interpretation of Article 3
ECHR. The court emphasised the absolute nature of the obligations of Article 3 and
acknowledged that “the situation of general violence in a country may be so intense
as to conclude that any returnee would be at real risk of Article 3 ill-treatment solely

on account of his or her presence there.” However, the ECtHR used these

189 Spano 2014, p. 499; Mowbray 2015, p. 340; Vedsted-Hansen 2022, pp. 13—-15.
190 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 46, 156-157, 162 and 193.

191 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, Articles
3 and 12.

192 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for granting temporary
protection in the event of a mass influx of displaced persons and on measures promoting a balance of
efforts between Member States in receiving such persons and bearing the consequences thereof.

193 Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence of a
mass influx of displaced persons from Ukraine within the meaning of Article 5 of Directive
2001/55/EC, and having the effect of introducing temporary protection, Atticle 2.

194 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 3941 and 108-114.
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observations only to legitimise the national policy of prioritizing reception and
accommodation of asylum seekers on accepting their family reunification.!®> In
addition, these observations were made under the title of determining the scope of
the margin of appreciation of the contracting state, which was deemed to be wide.!%

In the case of M.A. v. Denmark the ECtHR chose not to apply and develop the
vulnerability argument which the applicant, as well as the UNHCR, invoked in their
submissions to the court.!”” In light of earlier case law, the people enjoying
international protection could have been considered as a particularly vulnerable
group for the same reasons as asylum seekers in the case of M.S.S. v. Belgium and
Greece.!8 This can be seen as vulnerability backsliding, where the court omits the
link to vulnerability and abandons eatlier standards on the vulnerability of asylum
seekers.!? As Thym points out, the right to family reunification for temporarily and
subsidiarily protected people, or “civil war refugees”, is left to the political arena to
decide, human rights do not determine the outcome.?%0

The other recent case concerning sponsors with subsidiary or temporary
protection status, M.T. and Others v. Sweden in 2023, unfortunately proved correct
the fears of the weakening of protection of respect for family life. In this case, the
ECtHR found no violation although it found insurmountable obstacles to enjoying
family life in the country of origin (Syria).20! The Court thus applied the “progressive
importance of insurmountable obstacles” test created in the case of M.A. v.
Denmark,202 and attached considerable importance on the state’s interest in the
economic well-being of the country and the financial burden created by the reception
and accommodation of asylum seckers.203 In the case of M.T. and Others v. Sweden,
the ECtHR afforded a wide margin of interpretation to the respondent state.?04 In
this case, the Court was satisfied with the individualised assessment provided by
Swedish law,205 although Judge Ktistakis, in his dissenting opinion, did not find that

195 ECtHR, M.A. v. Denmatk [GC], 9 July 2021, para. 145.

196 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 161.

197 ECtHR, M.A. v. Denmark [GC], 9 July 2021, paras 77 and 112.

198 ECtHR, M.S.S. v. Belgium and Greece [GC], 21 January 2011, paras 232 and 251.
199 Hudson 2024.

200 Thym 2021.

201 ECtHR, M.T. and Others v. Sweden, 20 October 2022, para. 77.

22 ECtHR, M.T. and Others v. Sweden, 20 October 2022, para. 58.

203 ECtHR, M.T. and Others v. Sweden, 20 October 2022, para. 59.

204 ECtHR, M.T. and Others v. Sweden, 20 October 2022, para. 58.

205 ECtHR, M.T. and Others v. Sweden, 20 October 2022, paras 83—84.
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the individualised assessment had been made in an effective way.200 It seems that the
case of M.T. and Others v. Sweden was a nail in the coffin of preferential treatment
for people receiving international protection (other than refugee status) and facing

insurmountable obstacles to enjoying family life in their country of origin.

3.2 Contextual Analysis of Interpretation Principles

3.2.1 Testing the Scope of Human Rights

Before addressing the details of balancing, it is necessary to reflect on the reach of
the protective ambit of a human right, in other words, on the ambit test and the
structure of a right. In human rights case law, along with other admissibility criteria,
the ECtHR determines if the circumstances of a case belong to the ambit of a human
right (Art. 34 ECHR).207 If the facts and circumstances do not come within the ambit
of the right, the case is not considered to be within the court’s competence and falls
outside of human rights supervision. Before 1985, when the first family reunification
case was admitted to the ECtHR, admissibility decisions seemed to be about the
jurisdiction and competence of the Strasbourg court to deal with cases related to
admission of foreigners. Playing on words with Letsas, I can say that there was no
right to admission.?® There thus appeared to be a substantive exclusion in the
context of immigration — a contextual limitation. This is expressed by the phrase: “as
a matter of well-established international law and subject to its treaty obligations, a
State has the right to control the entry of non-nationals into its territory”.20% That
phrase is supposed to reflect state practice which is considered a legal source in
international law.219 However, this exclusion was difficult to reconcile with the

obligation of a state to respect the human rights of everyone within its jurisdiction

206 Dissenting opinion of Judge Ktistakis in ECtHR, M.T. and Others v. Sweden, 20 October 2022,
para. 3.

207 See Practical Guide on the Admissibility Criteria (visited on 15.7.2023).

208 Referring to the idea behind the phrase “no human right to adopt” in Letsas 2008. See also Letsas
2013.

209 ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985, para. 67.

210 Article 38(1) of the Statute of the International Court of Justice states that international law derives
from international conventions, international custom and general principles of law.
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(Art. 1 ECHR).2!" Therefore, the ECtHR had to recognise some protection for
settled or vulnerable migrants. Foreigners were thus considered deserving of human
rights protection if they had stayed longer or had obtained settled immigration status
in the host country, or if they needed protection because of vulnerable status such
as being a child, a disabled person or an asylum secker.2!2

The Strasbourg court no longer categorically excludes immigration cases, but
many observers still consider that there is some kind of contextual limitation that
markedly affects the assessment — the Strasbourg reversal described by Dembour.2!3
The factor of ties to the country of origin was originally considered an inherent
limitation to the right to respect for family life in family reunification cases.?!* Wray
has shown that first the insurmountable obstacles criterion was applied as an
applicability test, testing if the issue at hand came within the ambit of Article 8.215
This “elsewhere” approach, doctrine or test was considered to narrow the scope of
effective protection for vulnerable migrants facing insurmountable obstacles to
enjoying family life elsewhere.?1® Nowadays this “elsewhere test” is often considered
a doctrine or a premise of adjudication of the ECtHR in family reunification cases.?!”
Technically, it seems to be a factor that is considered when assessing the
proportionality of the positive obligation imposed on the respondent state, in other
words, when balancing individual and state interests. According to Klaassen, this
factor is usually decisive,?!8 which has apparently contributed to some observers
considering it to be a doctrine. He writes that the Court attaches “nearly absolute”
weight to this factor in balancing.?!? All these different observations are accurate and

lie at the heart of the problem. However, I will raise one more aspect into this

211 The Commission (supetvisory body before the ECtHR) already in the case X v. Sweden (30 June
1959) acknowledged that Article 8 applies also in the immigration context, although it did not admit
the case for other reasons. See Draghici 2017, p. 341.

212 See e.g. Cali et al. 2021, Part 1. On vulnerability in legal argumentation, see e.g. Peroni and Timmer
2013.

213 Dembour 2015, pp. 118-119.

214 The use as an inherent limitation occurs first in the ECtHR case of Abdulaziz, Cabales and
Balkandali v. the United Kingdom, 28 May 1985, concutrring opinion of Judge Bernhardt, para. 1. See
Xenos 2012 for inherent limitations in ECHR case law.

215 Wray 2023, p. 61.

216 Apparently introduced to the academia by Storey 1990. See also Lambert 1999; Klaassen 2015;
Hilbrink 2017; Milios 2018 and Wray 2023.

217 Klaassen 2015, pp. 43 and 83.
218 Klaassen 2015, pp. 83-84.
219 Klaassen 2015, p. 83.

55



discussion by arguing that the elsewhere test is more than just a factor in the
balancing.

Wray has presented an extensive analysis of the use of the “insurmountable
obstacles” criterion (elsewhere test), showing that it has not been applied
systematically and consistently. Wray concludes her historical analysis by claiming
that the existence of insurmountable obstacles is not a precondition for success.
However, she also describes its function as “a long stop to ensure that the Court
does not destroy the possibility of family life by refusing a claim”.220 To me, this
“long stop” appears to be the very essence of the right to respect for family life.
Although Wray does not see its significance in the same way as I do, nothing in her
observations invalidates my analysis. The fact that the insurmountable obstacles
criterion (or the elsewhere test) has previously been used as an applicability criterion
merely suggests that in some old cases the ECtHR provided protection only if the
circumstances of the case reached the core of the human right. As Wray writes,
nowadays it is clear that the Convention protects the family life of migrants also
outside the core area, thus the protective ambit of the right has been enlarged. The
most recent cases, however, seem to indicate that the core area is compromised.

As Milios has pointed out, commentators in academia seem to be divided into
those who only recognise the elsewhere approach and those who favour a
“connections approach”.??! For example, Wray clearly advocates for the connections
approach when arguing that the ECtHR should attach more weight to the ties to
host country.??2 The elsewhere approach is often criticised for being too strict and
not taking sufficient account of the interests of settled migrants. Milios also describes
how the connections approach can be detrimental to refugees and other sponsors in
need of protection, who usually do not yet have strong ties to the host country. I
agree with Milios that the juxtaposition of the elsewhere and connections approaches
is not necessary. He suggests that the ECtHR should apply both an elsewhere and a
connections approach, depending on the circumstances of each case.??> Indeed,
there seems to be a slight misunderstanding among some scholars who consider the
elsewhere approach to mean that “the right to entry [...] only exists when it cannot
be expected of the family to settle in the country of origin™.224 My argument is that
the ECtHR should first apply the elsewhere test and then, if no insurmountable

20 Wray 2023, p. 62.

221 Milios 2018, p. 418.
222 Wray 2023, p. 68.

225 Milios 2018, p. 418.
224 Klaassen 2015, p. 96.
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obstacles are found, apply the fair balance test, where the connections approach
would attach proper weight to the ties to the host country.

I also argue that the function of the elsewhere test can be seen as an interplay
between the core and the ambit of the law. To me it appears that the elsewhere test
determines the core of the right to respect for family life in the case of family
reunification. Farzamfar calls a test determining the core of a right an essence test,??>
thus the elsewhere test can be considered an essence test. It is widely accepted that
fundamental and human rights should have a core, which cannot be compromised
and balanced. Otherwise, the right would be ineffective and meaningless.2?0 The
protection of the core is even stronger at national level, at least in theory.??” This
core can be considered a right and its periphery, within the ambit (scope), as a
principle that can be restricted by other principles and interests. This would mean
that there is an elsewhere rule at the core of the human right principle of respect for
family life in the context of family reunification. Since in the first cases the elsewhere
test was decisive and there was no balancing, it can be interpreted to mean that the
ECtHR was securing only the core of the human right. However, balancing was
subsequently applied in finding violations, thus now the right to respect for family
life clearly has a larger protective ambit around the core. It is here that the balancing
and other interpretation principles and tests operate. In Figure 1, I have illustrated
the tests and principles of interpretation within the core and the surrounding ambit.

225 Farzamfar 2021, p. 80. Also “respect-for-the-essence test” by Lenaerts 2019.

226 Alexy 2003a; Scheinin 2009; Barak 2012, p. 471; Ojanen 2016; Webber 2017; Van Droogenbroeck
and Rizcallah 2019; Lenaerts 2019; Farzamfar 2021, pp. 77 and 204.

227 Viljanen 2001 (updated in 2011, visited on 15.7.2023), pp. 139-140.
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_ o Most adequate place test
Margin of appreciation
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Insurmountable obstacles test

Elsewhere test
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Cumulative assessment

Fair balance test

Figure 1. Interpretation principles and tests for determining the core and the surrounding protective
ambit of the right to respect for family life in the context of migration.

Outside the core but within the protective ambit, the ECtHR uses various
interpretation methods, tests and principles to determine compliance with human
rights standards. Many of these tests are variations of a proportionality assessment.
The actual borderline for finding a violation, as Brems describes it,228 lies within this
area between the bottom line around the core and the line where the ambit ends.
The typical limitation test according to Paragraph 2 in Article 8 has three phases: the
restriction has to 1) be prescribed by law, 2) have a legitimate aim and 3) be necessary
in a democratic society. The third phase is considered to include a necessity or
proportionality test.2?? It also refers to democratic decision-making, which can be
considered to anticipate democratic deliberation instead of arbitrary decision-
making, but also that the consideration of necessity is to some extent left to the
national democratic institution. It is widely accepted in eatlier research that the
ECtHR more or less follows this typical limitation test in expulsion cases involving
interference in the family life of migrants, infringing a negative obligation, whereas

in the context of family reunification (admission) the test is slightly different because

228 Brems 2009.
29 See e.g. Viljanen 2003. See also this synthesis, p. 23.
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the infringement concerns a positive obligation.?3Y According to the court itself,
although family reunification may be a positive rather than a negative obligation and
the court does not refer to the limitation test of paragraph 2 in Article 8, “the
applicable principles are, nonetheless, similar” 231

In the family reunification context, the ECtHR thus talks about a fair balance test
instead of a limitation test. As demonstrated above, the fair balance test has been
described differently throughout the time the court has applied it in family
reunification cases. For a long time, it seemed that nothing in the balance could tilt
the scale in favour of individual interests, and that the court was merely conducting
an elsewhere test, thus only expecting states to have an obligation to admit family
members if they cannot enjoy family life elsewhere. However, the first cases to find
a violation confirmed that individual interests may also prevail in the balancing.
Those cases referred to the most adequate place to enjoy family life instead of the
only place,?3? as is the idea in the elsewhere test. Nevertheless, the balancing has been
deemed unfair because only the best interests of a child residing in the respondent
state could tip the balance, and no sufficient weight was given to the individual
interests of the sponsor or other family members. Only recently has the ECtHR
referred to a cumulative assessment of factors with potential for making the
balancing fairer by attaching more weight to individual interests.?33 The fair balance
test should thus balance interests cumulatively to determine the most adequate place
to develop family life.

The ECtHR applies a margin of appreciation doctrine to give a certain leeway or
deference to states in determining the importance and weight of some state interests
in the balancing exercise.?3* In addition to this substantive aspect, a structural use of
the margin of appreciation is identified in the case law.?3> The level of deference
towards national decision-makers is expressed through the assighment of a wide,
certain or narrow margin of appreciation. In family reunification cases assessed in
this synthesis, a wide and a certain margin of appreciation have appeared.
Interestingly, although historically the development has been from a wide to a certain

margin, in recent cases the margin has been deemed wide. This is further supported

230 See e.g. Milios 2018.
231 ECtHR, Gl v. Switzerland, 19 February 1996, para 38.

232 This new wording was received with high hopes in academia. See Wiesbrock 2010, p. 518;
Hailbronner and Arévalo 2016, p. 325.

233 See also Wray 2023, p. 68.

234'This is how the margin of appreciation is usually applied in other contexts. See e.g. Arai-Takahashi
2002; Mowbray 2004.

235 Letsas 2006.
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by the strengthening subsidiarity principle recently added to the Convention by
Protocol number 15.23¢ The subsidiarity principle has been observed to function in
many ways and to be evolving over time,?” which can also be observed in family
reunification case law. The family reunification case M.A. v. Denmark is especially
important, and is also of greater significance in the development of the subsidiarity
principle, since it was one of the first Grand Chamber judgements noting the coming
into force of Protocol number 15.238 In addition, the case has been seen as a direct
response to the Danish government to their demand for more margin of
appreciation and stronger subsidiarity in the migration context. More deference was
granted, but migration issues come under the supervision of the ECtHR.23

3.2.2 Observations on the Fair Balance Test

As mentioned above, the ECtHR uses a fair balance test, which is slightly different
from the typical limitation test applied under Article 8. The differences in approach
can be partly explained by the positive character of the obligation in the context of
family reunification,?*0 but also by the contextual limitation of immigration issues
explained above. Those aspects are also interconnected. As Wray explains, accepting
that the obligation is positive instead of negative means accepting the default idea of
state sovereign power to control immigration. In her recent research, she has chosen
a pragmatic approach to enhance human rights protection without trying to overturn
the underlying principles.24! This research takes a similar approach and therefore it
is important to thoroughly comprehend the structure and function of the fair balance
test, but also to critically point out how the contextual limitation (the Strasbourg

reversal) affects the test. The effects are seen at least in the lenient approach to the

236 'This Protocol was adopted in 2013 but entered into force on 1 August 2021.
27 See e.g. Mowbray 2015.

238 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 150.

239 Gammeltoft-Hansen et al. 2021.

240 The type of obligation affects the strictness of the court’s scrutiny, for example, by determining the
width of margin of appreciation. See e.g. Viljanen 2003, pp. 183—184. Mowbray 2004; Xenos 2012;
Dahlberg 2015; Lavrysen 2016, p. 214. Stoyanova (2023, p. 14) has written that the state has a wider
choice of measures in cases of positive obligation compared to the stricter necessity test connected
with negative obligations.

24 Wray 2023 p. 185.
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requirement of a legitimate aim, as well as in the reluctance to attach significant
weight to the interests of individuals.

What does it mean to have a certain default point, or starting point, for the
balancing exercise? The idea is built on an assumption that the scale is already tilted
to the other side at the beginning of balancing. Wray writes that the state sovereignty
over the admission and stay of migrants is like a pre-existing norm, or prior legal
fact.242 Some scholars connect the default point for balancing with the discussion of
family reunification as a right or a non-right.?43> However, as mentioned in the
introduction, family reunification is not a human right per se but respect for family
life is. Family reunification is the consequence of finding insufficient respect for
family life in a restrictive situation of migration control. Therefore, it is more
appropriate to concentrate on the respect for family life as a right or a non-right. The
default point for balancing can thus be either the state’s right to control (sovereignty)
or the individual’s right to respect for family life — or a true balance between these.

It is important to remember that the idea of the legalisation of human rights has
been to give certain moral values more legal weight. Greer takes the view that the
ECtHR is committed to the “priority to rights” approach, which, however, does not
imply that Convention rights are inherently more important than public interests. He
considers that “in weighing rights and public interests, the fulcrum should be
comprehensively set closer to the public interest than rights so that a stronger
leverage is required from considerations of the collective good in order to tilt the
scales”.24 The question is, are the individual interests of migrants given this extra
weight through human rights protection? This priority to rights approach would
mean that migrants and citizens with foreign family members would by default have
a right to family life and family unity, which could then be allowed to be restricted
applying the limitation test described in Article 8-2. This does not seem to be
happening in practice, however.

Analysis of the case law on family reunification reveals that only one factor
representing individual interests has gained decisive weight and led to a judgement
condemning a state of violation of human rights obligations. This is the best interests
of the child in the cases of Sen and Tuquabo-Tekle, where the ECtHR found that
the children’s interests had been seriously neglected in the decision-making.?4> At the

242 Wray 2023, pp. 70 and 72.
243 Wray 2023, pp. 72-73. See also Dembour 2015, p. 122; Klaassen 2015, pp. 40 and 43.
244 Greer 2000, p. 227.

245 ECtHR, Sen v. the Netherlands, 21 December 2001; Tuquabo-Tekle and Others v. the Netherlands,
1 December 2005.
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time when these judgements were given, there was hope among scholars of fairer
balancing and more weight being given to individual interests, but that hope was
later discouraged.?46 Scholars in Finland, too, have argued for more weight being
given to the interests of the children in migration control, at the same time pointing
out the difference in the importance of the best interests of the child between
administrative contexts.?*’” By no means are the child’s best interests given
paramount importance in the context of migration control.248 It is also good to note
that in both the ground-breaking cases referred to, the children had strong ties to
the host country; they had been born in the host country. Migrants’ children residing
abroad and requesting reunification have not received similar attention.

During the years and in different cases, the ECtHR has introduced various factors
to be considered in the balancing exercise. The factors can be taken as a procedural
requirement expecting the decision-maker to consider them. The fact that the CJEU
has indicated more factors related to individual interests to be considered in the fair
balance test, as will be demonstrated in the following Chapter 4, may be a sign of
better rights protection, especially if they are cumulatively assessed as indicated by
other case law. However, the weight given to each factor is more relevant than the
total number of factors. Some factors, such as vulnerability, also overlap with others.
Vulnerability can function as a magnifying factor in the balancing, emphasising the
disadvantages position, which is supposed to further substantive equality.?*” The
ECtHR has perhaps provided the most comprehensive lists relevant factors in the
cases of Rodrigues da Silva and Hoogkamer v. the Netherlands in 2006 and Jeunesse
v. the Netherlands in 2014.250 Although those cases were about regularisation by
family reunification, they have also been referred to in family reunification cases.
According to the analysis of the case law, the factors to be considered in the
balancing are at least:

e family ties and dependence,

e ties to the host country,

e ties to the country of origin,

e insurmountable obstacles for living in the country of origin,

246 See e.g. Spijkerboer 2009.
247 Sormunen 2017; Hakalehto and Sovela 2018.

248 As explained e.g. by Wray 2023. See ECtHR the case of Jeunesse v. the Netherlands [GC], 3
October 2014.

249 Peroni and Timmer 2013, p. 1080.

250 ECtHR, Rodrigues da Silva and Hoogkamer v. the Netherlands, 31 January 2006, para. 39. Jeunesse
v. the Netherlands [GC], 3 October 2014, para. 107.
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e factors of immigration control,

e considerations of public order,

e precarious immigration status,

e vulnerable status and

e Dbest interests of the child.

Wray has observed that in general the situation and interests of the sponsor are
not afforded much weight.25! This is an interesting and also a surprising observation
since it is indeed the sponsor whose human rights are in essence under scrutiny. I
show in Publication III of this dissertation how in the light of general international
law principles it could be difficult to give significant weight to the interests of family
members abroad. However, the interests and hardships of the resident sponsor
should be recognised and given considerable weight if individual interests to be given
human rights protection. The connections approach mentioned above suggests that
individual interests and ties to the host country should be given more weight. Or at
least the weight of different factors should be determined more clearly.2>2 What
obviously happens in the balancing in this context is that the state interests and the
incontestable need to control migration outweigh the interests of the sponsor and
others involved.

It appears from the case law that the ties to the host country are related to the
weight given to individual interests. Settled status of a sponsor has served as a
justification for stronger human rights protection, or in the past, to any protection.
Ties to the host country are often reflected through the length of (legal) stay and the
type of residence permit; permanent residence implies stronger rights whereas
temporary residence constitutes a weaker obligation to respect human rights.
Therefore, it is surprising that sponsors who are nationals of the host country often
face similar challenges to family reunification.?>> The contextual limitation of
migration control thus also affects citizen sponsors. It is somewhat surprising that
in regularisation cases people staying irregularly have been granted protection of
family life.2>* In addition, there is a different dilemma with the international
protection category. People enjoying international protection do not usually have ties
to the host country, but an undeniable interest in family reunification. International
protection has, at least implicitly, been an exceptional category with enhanced rights

251 Wray 2023, pp. 62—63.

252 Draghici 2017, p. 363. The Court lists new factors but does not indicate their weight.
253 ECtHR, Biao v. Denmark [GC], 24 May 2016; See Palander 2016.

254 Thym 2008.
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protection justified by vulnerability.?>> Until recently, the insurmountable obstacles
criterion and the elsewhere test have worked in favour of people needing
protection.256

I argue that in addition to paying more attention to the legal value of the interests
of individuals, the legitimacy of state interests also needs to be more carefully
scrutinised. In a typical limitation test, for a restriction to be in conformity with the
Article 8-2 ECHR, the national measure needs to have a legitimate aim.2” However,
in positive obligation cases the scrutiny is not so strict. Draghici has observed a
difference in having a strict scrutiny of legitimacy of the aim “public order” in
expulsion cases when the applicant has committed crimes, versus a more lenient
scrutiny of the aim “prevention of disorder” in admission cases where the applicant
has not committed crimes but only wants to challenge the restrictive legislation.?>8
In the context of family reunification, the ECtHR has been so lenient on this
requirement that Milios considers that any aim could be accepted.?> Thym points
out that the ECtHR does not really assess the legitimacy of the aim and is ready to
accept quite flexible interpretations of the aims enumerated in Article 8-2. However,
he adds that the court has not accepted the sole objective of limiting the number of
foreigners in society but required even a loose connection with the aims of Article
8-2, which has not been a difficult task for national governments.? In court practice,
the most common reason for restrictions on family reunification has been the
economic well-being of the country. The ECtHR has also accepted that immigration
control which serves the general interests of the economic well-being of the country
pursues a legitimate aim.20! Recent cases also show that the ECtHR has accepted the
(temporary) limitation of the number of family migrants in an exceptional situation

which is a burden on national finances.262

255 See e.g. Council of Europe 2017.
256 See also Milios 2018.

257 The reason for the restriction needs to fall within one of the aims enumerated in Paragraph 2 of
Article 8, which are: national security, public safety, the economic well-being of the country, the
prevention of disorder or crime, the protection of health or morals, or the protection of the rights and
freedoms of others.

258 Draghici 2017, p. 357.
29 Milios 2018, p. 417.
260 Thym 2008.

201 See e.g. ECtHR, Osman v. Denmark, 14 June 2011, para. 58; ECtHR, Biao v. Denmark [GC], 24
May 2016, para. 117.

222 ECtHR, M.A. v. Denmark [GC], 9 July 2021 and ECtHR, M.T. and Others v. Sweden, 20 October
2022.
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To remedy the problems in the balancing to make it fairer to the migrant,
academics have suggested, for example, reversing the default point, abandoning the
elsewhere test, using the limitation test similar to that used in expulsion cases and
adjusting the balancing by giving more weight to individual interests.?03 Draghici has
put forward an interesting argument that the elsewhere test should be applied only
when there are compelling reasons for denying family reunification, such as in the
case of criminal behaviour.2¢* The most pragmatic approach is to develop the
balancing by arguing for more weight to individual interests or by demanding better
justification for the weight given to the public interest. Hilbrink has also criticised
the unquestioned weight given to the generic interest of states to control or restrict
migration in the balancing exercise.?> She claims that it runs contrary to general
theories on proportionality and balancing. “A judicial opinion that is based on the
categorical rejection or prioritisation of a particular interest, cannot be qualified as
being based on a balancing exercise”.2¢¢ According to Hilbrink, such reasoning can
rather be qualified as subsumption than balancing.26”

In another context, Leijten argues that although the aim is for the government to
determine and is democratically agreed upon, the ECtHR should take a close look at
the suitability and necessity of the infringement.2%8 Taking guidance from a more
general legal theory on proportionality, according to Barak, an ideal proportionality
test includes proper purpose, rational connection and necessity components when
assessing the justifications for restrictions, or the legitimacy of the aim in the ECtHR
context. Barak concedes that the appropriateness of the purpose (aim stated) is not
difficult to justify, but some criteria should still apply. Rational connection requires
that the means selected by the legislator must fit the purpose. Barak writes that there
is no need to prove certainty, but still more than a minimal probability that the
purposes will be fulfilled. According to him, the necessity component requires the
legislator to select from all the means available the one that least limits the
constitutional right. In addition, in the actual balancing exercise, the relation between
the probability and urgency of fulfilling the legislative purpose and the probability

263 Klaassen 2015, p. 81; Draghici 2017, pp. 388-389. Arguments for similar proportionality assessment
in case of negative and positive obligations can also be found in the more general theoretical literature,
see e.g. Barak 2012; Pitkdnen 2012. Different views also exist, see e.g. Wibye 2022.

264 “Situations where the non-national poses a threat to the community.” Draghici 2017, p. 388.
265 Hilbrink 2017, pp. 324-332.

266 Hilbrink 2017, p. 158. Referring to Aleinikoff 1987, p. 946.

267 Hilbrink 2017, p. 158. Referring to Alexy 2003b, p. 434.

268 I eijten 2018, pp. 227-228.
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and degree of harm to the enjoyment of the constitutional right is important.26?
Klaassen suggests that using the proportionality test based on Article 8-2 applied in
expulsion cases in the admission cases, too, would “force both parties in each case
to motivate how the measure of refusal of entry relates to the legitimate aim
pursued” 270

3.2.3 Minimalism and Limitation of the Core of a Human Right

Human rights minimalism can be understood in different ways. In Finland, in the
past, the approach of the Supreme Administrative Court has been described as
minimalistic because it is not prepared to promote human rights beyond the
minimum level protected by the institutions of international supervision, referring
mainly to the ECtHR.27! For this kind of minimalistic approach to be truly in
compliance with international obligations, solid knowledge of ECtHR standards is
essential. Therefore, in this chapter, the focus is on ECtHR practice and European
human rights standards. The questions are: what are the minimum obligations and
are human rights standards minimalistic in an immigration context? Discussion on
minimum core rights and human rights minimalism often deals with the number and
nature of human rights, making value judgements between different human rights
and trying to narrow down the list of rights.27? In this thesis, I am rather concerned
with the scope of established human rights. Minimalism can be understood as
securing only the core obligations or the essence of a human right.

Simpson explains minimalism and different approaches to the scope of human
rights in a recent article.?”3 Minimalists often understand human rights as not aiming
to ensure a good life, but rather only a minimally decent life,2’4 the fundamental
conditions of a good life,?’> or of any life at all (bodily security).?’¢ Rather than a
flourishing life, for some minimalists, human rights only aim to guarantee “the more

269 Barak 2012, pp. 422—433.

270 Klaassen 2015, p. 83.

271 In general, Ojanen 2011, p. 447; in the context of immigration control, Pirjatanniemi 2014, p. 43.
272 See e.g. Cassese 2012.

273 Simpson 2021. All the references presented in this paragraph are discovered through his work.
274 Nickel 1987, pp. 36—37; Miller 2007.

275 Liao 2015, pp. 39-73.

276 Ignatieff 2003, p. 56.
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austere life of a normative agent”.?’”7 Others claim that human rights should only
secure needs, rather than preferences.?’8 Cohen argues that human rights protection
could be something more than just protecting against bodily harm: it could ensure
an “adequate standard of living”. Although Cohen seems to be writing about an
appropriate set of human rights instead of the structure of a human right, his
thoughts on membership and inclusion as justification for more rights appear
relevant in the context of immigration.2” Simpson summarises his inquiry by writing
that for minimalism, human rights seek to enable a merely decent or tolerable human
existence.?0

Some scholars have tried to determine the core in a more legal theoretical way.
Tasioulas points out the difference between minimum core rights or obligations and
other rights in the context of economic and social rights, taking examples such as
alleviation of hunger. According to him, one characteristic for a core right or
obligation is its special value which can be justified by “human dignity or basic needs
required for survival”. Other specifications of a core right or obligation that
Tasioulas has stated are immediacy, inderogability and justiciability, although I
consider them more as consequences of rather than preconditions for a core right
or obligation.?8! Interestingly, he emphasises that core rights or obligations must be
realised “here and now”, thus the immediacy specification mentioned above.282
Tasioulas concentrates on the temporal aspect — now or later — of human rights
obligations. In a migration context, however, the spatial dimension — here or
elsewhere — is even more relevant.

I have argued above that the human right to respect for family life has a core in
the immigration context that obliges states to allow family reunification in the
presence of insurmountable obstacles to enjoying family life in the country of origin
or elsewhere (hence the elsewhere rule). Reflected against the minimum core
doctrine described by Tasioulas, the elsewhere rule as a possible core obligation
could be justified by the special value argument. Living apart from the core family
may not be life threatening, but especially when the separation is forced, it can be

disturbing or even devastating for the individual, undermining equal dignity and

277 Griffin 2008, p. 53.

78 See Miller 2007; 2012.

279 Cohen 2004, pp. 197 and 210.
280 Simpson 2021, p. 7.

281 Tasioulas 2017, p. 10.

282 As a counter argument to the doctrine of progressive realisation of economic and social rights.

Tasioulas 2017, pp. 2 and 10.
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moral integrity. Immediacy, inderogability and justiciability can find some support in
ECtHR case law, but a lack of clear principles and the recent turn in the assessment
of insurmountable obstacles cast a shadow over inderogability. However, in my
opinion, the characterisation of a core right or obligation should also involve
consideration of effectiveness. The effectiveness principle in human rights law
requires that a human right should not be rendered empty and meaningless.?83 It
should be able to afford protection in situations where the person would otherwise
be deprived of any enjoyment of that right. The purpose is also to avoid a lacuna in
human rights protection.?8* In this way the aspect of “here” in Tasioulas’ idea of core
rights or obligations “here and now” assumes greater importance.

My argument that the elsewhere rule is the core of the human right in this context,
entails various legal debates related to the interpretation and limitation of rights.
According to well-established legal theories, both in Finland and at supranational
level, restricting the core of a fundamental or human right should be difficult or even
prohibited.?8> Lenaerts explains how in EU law the Court of Justice of the EU has
been quite clear on the inalienable core of certain fundamental rights, which does
not allow states proportionality assessment, balancing or margin of appreciation.28
He emphasises that the “respect-for-the-essence test” and a proportionality
assessment are two different types of inquiry.?8” Lenaerts writes that the obligation
to respect the essence of a right can be found in the case law of the European Court
of Human Rights, although he also acknowledges that the doctrine has not been as
clear in ECtHR practice.?8

ECtHR Judge Pinto de Albuquerque has quite recently dealt with this theory in
his concurring opinion in the case of Muhammad and Muhammad v. Romania in
2020.282 Along with some other judges, he is concerned about the inability of the

majority of judges to clearly define the essence of the human right in question and

28 See e.g. Rietiker 2010; Serghides 2022.

284 Gammeltoft-Hansen 2011.

285 Alexy 2003a; Scheinin 2009; Barak 2012, p. 471; Ojanen 2016; Webber 2017; Van Droogenbroeck
and Rizcallah 2019; Lenaerts 2019; Farzamfar 2021, pp. 77 and 204.

286 Lenaerts 2019, p. 788.

287 Lenaerts 2019, p. 781.

288 Lenaerts 2019, pp. 780 and 788. ECtHR case law starting from the judgment of “Belgian Linguistic

Case”, Case "relating to certain aspects of the laws on the use of languages in education in Belgium"

v. Belgium, 23 July 1968.

289 The case is about procedural safeguards (Protocol 7 Article 1 and Article 6 ECHR) in the expulsion
trial of two foreign students who were claimed to pose a threat to national security. The Concurring
opinion of Judge Pinto de Albuquerque (joined by Judge Elésegui) in ECtHR, Muhammad and
Muhammad v. Romania [GC], 15 October 2020.
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to distinguish the examination of that essence from the proportionality test. Judge
Pinto de Albuquerque goes to considerable lengths in explaining the different
approaches in the court’s case law. He sees a utilitarian approach allowing limitations
to the protection of the core, and an essentialist approach where the core of the right
is given a more absolute character. Judge Pinto de Albuquerque regrets how the
ECtHR introduces a possibility to “counterbalance” limitations against the minimum
procedural safeguards cleatly stated in the Article 1 of Protocol number 7. Although,
in this case, a violation was found, Judge Pinto de Albuquerque feels that it “leaves
the door open to the discretionary mix, that is to say, sheer manipulation of the
‘counterbalancing factors™.2%0

I argue that this kind of manipulation conflating the essence test and
proportionality test, or ignoring the essence test, has recently occurred in the context
of family reunification. The ECtHR has recently dealt with two cases related to
sponsors enjoying subsidiary or temporary protection: the above-mentioned M.A. v.
Denmark in 2021 and M.T. and Others v. Sweden in 2023. In both cases the ECtHR
found insurmountable obstacles (elsewhere test), but that did not stop the court
from balancing, or requiring balancing at the national level. The ECtHR justified the
encroachment of the proportionality on the essence of the right by a new notion of

“progressive importance of insurmountable obstacles”, which allowed temporal

>
limitations to the enjoyment of the essence of family life. This development in the
case law can be interpreted to mean that the court has either narrowed the scope of
the protected core area of the right or allowed balancing and a margin of appreciation
also in the core area.

Another problem with theories in the above-mentioned cases, especially with
M.A. v. Denmark, is that the ECtHR seemed to assess its competences, admissibility
and the scope of the right to respect for family life before balancing, allowing a wide
margin of appreciation and considered national interests already at that point. In
addition to being confusing, the reasoning is problematic in the light of general
theories of proportionality and balancing. Barak has written that “the clash between
conflicting interests or values should not be expressed in the scope of the right, but
rather in the manner the right is exercised and realised, and it is in this domain that
proportionality plays a central role”.2°! It seems that in addition to the substantive
and procedural margin of appreciation, there is also one for assessing the
competences of the ECtHR and the scope of the Convention. In the case of M.A.

290 Concurring opinion of Judge Pinto de Albuquerque (joined by Judge Elésegui) in ECtHR,
Muhammad and Muhammad v. Romania [GC], 15 October 2020, para. 35.

21 Barak 2010, p. 5.
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v. Denmark, the ECtHR was careful not to impose new obligations on states, which
can be seen as an effect of the strengthened subsidiarity principle.

What could allow, in a legal sense, a restriction in the core area of a right? In the
case of M.A. v. Denmark, the ECtHR justified it with the exceptional circumstances
following a large number of asylum seckers. However, the ECHR system has a
specific process for derogating from human rights obligations in time of emergency.
Article 15 of the Convention allows derogation from obligations under Article 8 “in
time of war or other public emergency threatening the life of the nation”. However,
interpretation of Article 15 also involves a proportionality assessment, and it has
been argued that “judicial scrutiny in derogation cases should be even heavier”.292 If
a state wants to invoke this possibility of derogation, it has to inform the Secretary
General of the Council of Europe of the measures and the reasons (Art. 15-3). This
was not the case in M.A. v. Denmark nor in M.T and Others v. Sweden. Another
justification for restricting the core area is that the balancing also reaches there, and
that in exceptional circumstances and when very weighty national interests are at
stake, individual interests must yield. However, the legitimate aim put forward in
these cases was not even national security but economic interests, which questions
the justification of limiting the core area. In the political sense, however, the
justification is often sought by referring to security concerns and using human rights
restrictions as deterrents. Relying on security argumentation when the real aim is to
protect economic interests can be called securitisation.??3

From a legal theoretical viewpoint, this balancing in the previously considered
core area can be interpreted as suggesting that the ECtHR takes a relativist and
utilitarian approach to determining the essence of the right. This interpretation
suggests that there is no separate essence test but only a fair balance test and the core
area is not predetermined but consists of what is left after balancing state interests
against individual interests.2% This is in line with the findings of Christoffersen, who
seems to be of the opinion that the ECtHR does not follow the absolute theory.?>
According to him, the doctrine of the protection of the very essence of rights is
usually indistinguishable from the ordinary fair balance test.2?¢ However, he shows

that in some contexts extraordinary limitations have been allowed, whereas in

22 [ etsas 2006, p. 730.

293 On securitisation, deterrence policies and rights see e.g. Sasse 2005; Dauvergne 2007; Gammeltoft-
Hansen and Tan 2017 and 2021; Palander and Pellander 2019; Farzamfar 2021.

294 As described by Alexy 2002, p. 193 and Webber 2016, p. 82.
295 Christoffersen 2009, p. 145.
2% Christoffersen 2009, p. 163.
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another context it would have been considered an unacceptable limitation of the
very essence of the right.297

Tasioulas also connects interest balancing to the deliberation of minimum core
rights and argues that the practical possibilities for realizing the right and the burden
states bear should be considered. He writes: “And an obligation, which is the content
of a right, will only exist if it is feasible, which is in turn a matter of it being possible
to comply with and not unduly burdensome.”?8 He is even more pragmatic that I
am when he considers that an obligation has a natural limit in feasibility. In contrast,
I consider that a state is violating human rights obligations if it cannot secure the
minimum core of a human right. There is also a significant difference between what
a state cannot do and what it will not do, which is considered political feasibility.2

If only protecting the essential core of the right is minimalism, it is fair to say that
the level of human rights protection in the ECtHR is minimalistic in the context of
family reunification which deals with the admission of foreigners. The ECtHR has
reiterated in every case the significance of the elsewhere doctrine and in most case
has found no insurmountable obstacles to enjoying family life elsewhere and
therefore no violation. The fair balance test has not provided much additional human
rights protection, and therefore the borderline for finding a violation has been close
to the bottom line.3"Y However, there are a couple of cases where the ECtHR has
provided a glimpse of fairer balancing, found a violation, and thus shown that there
can be protection beyond the minimum core. Unfortunately, the recent practice of
detecting insurmountable obstacles but not finding a violation can be interpreted as
limiting the core of the right and thus labelled ultra-minimalism.?! Human rights
minimalism means a narrower scope and weaker protection, but it can also mean
better predictability. The indeterminacy of the scope of protection outside the core
area is considered problematic and therefore a minimalist system is seen as practically
determinate, feasible and politically viable.32 However, balancing the core area also
brings indeterminacy to the minimalistic, or rather, the ultra-minimalistic approach.

A striking detail in the recent cases concerning the waiting time, as well as in some
other cases before, has been that the proportionality is assessed only observing the
consequences to the applicants in this individual case. The court considers the actual

297 Christoffersen 2009, p. 149.

298 Tasioulas 2017, p. 22. On feasibility, see Reinhardt 2014.
299 Simpson 2021, p. 8. Referring to Posner 2014, p. 137.
300 As Brems 2009 describes the minimum perspective.

301 Nickel 1987; Ignatieff 2003.

302 Simpson 2021, pp. 13-18.
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waiting time endured by the applicants and not the time that the law might allow if
strictly applied.?3 Although most of the cases in the ECtHR concerning family
reunification deal with case-by-case (i casu) individual proportionality assessment,
the court potentially has an option to engage in a more abstract assessment of
legislation. It has also done so in family reunification cases, but in relation to claims
of discrimination (Art. 14).304 The hesitation and at times heated discussion on the
possibility for abstract assessment of the legislation are a symptom of a lack of a
common understanding or opinio juris on the competences of the ECtHR. The idea
of contextual limitation on application of the ECHR to immigration issues seems to
hold strong among states. The principle of subsidiarity, strengthened by additional
Protocol No. 15, may justify a wider margin of appreciation in some cases, but is it
supposed to limit some contexts outside of human rights supervision or limit the
protection to the minimum core? In contrast, the European Union has taken a firmer
stand on the question of competence and rights protection, also reflecting the

proportionality assessment, which will be explained in the following chapter.

303 “Although Article 8 of the Convention cannot be considered to impose on a State a general
obligation to authorise family reunification on its territory (see paragraph 142 above), the object and
purpose of the Convention call for an understanding and application of its provisions such as to render
its requirements practical and effective, not theoretical and illusory, in their application to the particular
case.” ECtHR, M.A v. Denmark, 9 July 2021, para 162.

304 See e.g. ECtHR, Abdulaziz, Cabales and Balkandali v. the United Kingdom, 28 May 1985.
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4 BALANCING IN EUROPEAN UNION LAW

4.1 Common Immigration Policy and Legislation on Family
Reunification

The competence of the Union in immigration policy is based on Article 79 of the
TFEU. Finland is a member of the EU and is bound by the common immigration
and asylum policy and law. Article 79 TFEU establishes both the aims of common
migration policy, which are “efficient management of migration flows, fair treatment
of third country nationals residing legally in Member States, and the prevention of
[..] illegal immigration and trafficking in human beings”, as well as the competence
of the EU to legislate on family reunification. The preamble (Para. 16) to the Family
Reunification Directive states that “the objectives of the proposed action, namely
the establishment of a right to family reunification for third country nationals to be
exercised in accordance with common rules, cannot be sufficiently achieved by the
Member States and can therefore, by reason of the scale and effects of the action, be
better achieved by the Community”. The objectives mentioned in the preamble
(Paras 4 and 06) of the Family Reunification Directive are to facilitate integration, to
promote economic and social cohesion, as well as to protect the family and establish
or preserve family life. The family reunification framework in EU law thus
encompasses general Community policy objectives and more specific immigration
policy objectives.

EU law and the Family Reunification Directive must be in accordance with the
fundamental rights laid down in the EU Charter, as well with human rights standards
established by the ECHR. However, the compliance and the effect of the FRD on
European protection of family life are debated. Many observers argue that the
directive does not comply with human rights standards.3%> The problem of
compliance is best illustrated by the EU Parliament’s motion for the annulment of
certain articles of the Family Reunification Directive for being contrary to the

fundamental right to respect for family life.3¢ Proponents of the annulment argued

305 See e.g. Cholewinski 2002; Wiesbrock 2011, pp. 138-165.
306 CJEU, Patliament v. Council, C-540/03, 27 June 2006.
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that certain articles allowing derogations such as waiting period or age limit for family
reunification are against fundamental and human rights obligations. However, the
CJEU considered that the directive does not violate human rights obligations since
it does not oblige the member states to apply those above-mentioned restrictions,
but leaves a margin of appreciation to consider fundamental and human rights
obligations, for example, through Article 17.397 In addition, although the Advocate
General and the judges meticulously investigated the existing obligations of
international law on family reunification, they did not find clear rules to be in conflict
with the directive.

Nevertheless, the Family Reunification Directive is acknowledged to have rights-
promoting objectives.3® The EU approach can be considered a rights-based
approach to migration since EU law legally protects the right to family reunification
and determines it as the starting point of legal argumentation.3?” The “cosmopolitan
outlook” of EU migration law described by Thym also coincides with the rights-
based approach since “it is bound to take migrants’ interests seriously”.310 It is logical
to assume that this different default point also affects the interpretation and effective
protection of family life. As mentioned above, the overall assessment is a human
rights obligation in family reunification cases. The EU legislature has taken this into
account in Article 17 FRD by including a requirement to consider certain interests
on a case-by-case basis before denying family reunification. European countries had
similar provisions in their respective legislations or at least practices in their
migration management even before the EU directive due to human rights
obligations. In addition, the FRD seems to recognise the elsewhere rule as a
minimum human rights obligation since it states that as an extra requirement for
facilitation of family reunification for refugees (Art. 12(1)).

Article 17 FRD states: “Member States shall take due account of the nature and
solidity of the person's family relationships and the duration of his residence in the
Member State and of the existence of family, cultural and social ties with his/her
country of origin where they reject an application, withdraw or refuse to renew a
residence permit or decide to order the removal of the sponsor or members of his
family”. The factors to be balanced in the overall assessment are thus prescribed by
law and establish procedural rules for authorities. According to a Communication
from the EU Commission, procedural requirements also entail considering factors

307 CJEU, Patliament v Council, C-540/03, 27 June 2006, paras 87-90, 98 and 103-104.
308 Hardy 2012; Oosterom-Staples 2007.

309 See e.g. Sasse 2005; Eisele 2012; Spijkerboer 2009, pp. 281-282.

310 Thym 2013.
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such as the living conditions in the country of origin, the age of the children
concerned, the fact that a family member has been born and/or brought up in the
member state, economic, cultural and social ties in the member state, the dependency
of family members and the protection of martiages and/or family relations.3!! More
factors can also be detected from the recent case law analysed below.

Article 17 can be considered as guidance for the proportionality assessment since
it lists the factors to be taken into account in the overall assessment, similatly to the
factors relevant to the balancing exercise in the ECtHR. The balancing plays a role
in cases where the conditions of the directive are not fully met by the applicant. In
other words, even if the admission of a family member is denied based on a condition
allowed by the directive, authorities have to consider the proportionality of the
negative decision. The balancing of the relevant factors indicated above is necessary
to avoid excessively restrictive and disproportionate application of the directive in
individual cases. Some observers have noticed that there are member states which
do not understand what this article expects from the implementation and application
of the law. At the time of the intended revision of the Family Reunification Directive,
Wiesbrock considered that Article 17 should be modified to articulate more explicitly
that “all cases had to be considered individually, preventing blanket refusal on
grounds of non-compliance and guaranteeing that exceptions are made for all
applicants who cannot reasonably be expected to comply with the conditions” 312
No revision to the FRD has been made, but the Commission recalls in the
Communication that the obligation for overall assessment based on Article 17 “also
applies when Member States have made use of the possibility of requiring evidence
of the fulfilment of certain conditions”.3!3

The drafters of the Family Reunification Directive intended Article 17 to reflect
the balancing in the ECtHR and to function as a backstop or safety net.3'* However,
some observers also considered that uncritical utilisation of Article 17 could be a
problem in the sense that “the parameters of Article 17 may not be regarded as
sufficient if compared with the series of ‘guiding principles’ set down by the
ECtHR”315 Their main concern seemed to be that the implementation and
interpretation by the member states and the CJEU might not live up to the standards
of the ECtHR. The European Commission has stressed that in the proportionality

311 COM(2014) 210 final.
312 Wiesbrock 2011, p. 165.
313 COM(2014) 210 final.
314 Papagianni 20006, p. 163.
315 Sitaropoulos 2006.
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assessment, the weight assigned to individual and public interests must be similar to
that in comparable cases and refers to the case law of the ECtHR and the CJEU.31¢
Many commentators seem to have considered concordant standards as positive and
rights promoting, but they have mainly referred to standards stemming from the
context of expulsion.3!7 It is thus necessary to reflect on the level of human rights

protection in the context of admission and compare it to EU law standards.

4.2 Proportionality Assessment and Balancing in the Case Law

The case law of the CJEU has proven that Article 17 does indeed require a
proportionality assessment in the form of an individual assessment of relevant
factors. In various paragraphs in the case Parliament v. Council, the CJEU stresses
the importance of Article 17, although without mentioning proportionality. The
court confirms that the relevant “criteria correspond to those taken into
consideration by the European Court of Human Rights”.318 The CJEU has stated in
the case Parliament v. Council that the balance of interests includes all three aspects
when relevant to a specific case.’!? The court has specified in its case law those three
factors and given other factors for consideration. When the CJEU referred to
relevant factors based on the case law of Article 8 ECHR, it mentioned: “The
European Court of Human Rights has stated that, in its analysis, it takes account of
the age of the children concerned, their circumstances in the country of origin and
the extent to which they are dependent on relatives”.320 The three aspects have not
always been equally important. For example, in the case of Chakroun, the CJEU
made reference to the factor of duration of stay but not to the factor of cultural and

social ties with the country of origin.3?! Later, in the case of Buitenlandse Zaken v.

316 COM(2014) 210 final, p. 28.

317 Peers 2004, pp. 183—184; Papagianni 20006, p. 163; Carrera 2009, pp. 383-387.
518 CJEU, Patliament v. Council, C-540/03, 27 June 2006, para. 64.

319 CJEU, Patliament v. Council, C-540/03, 27 June 2006, para. 99.

320 CJEU, Parliament v. Council, C-540/03, 27 June 2006, para. 56. The CJEU referred to ECtHR
cases of Sen v. the Netherlands, 21 December 2001, para. 37; and Rodrigues da Silva and Hoogkamer
v. the Netherlands, 14 September 2004, para. 39.

321 CJEU, Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, para. 38:
“...authorities ought to have taken account of the long duration of the residence and of the marriage
and that, by omitting to do so, they disregarded the requirement of individual examination of the
application laid down in Article 17 of the Directive”.
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K and A in 2015, the CJEU introduced some factors that need to be taken into
account when assessing specific individual circumstances for departing from
integration measures: “age, illiteracy, level of education, economic situation or
health”.322 In addition, Advocate General Kokott mentioned in her opinion that
“availability of preparatory material in a form that he can understand, the costs
payable, and the burden in terms of time may also be significant”.323

In the first contentious case invoking the Family Reunification Directive, namely
that of Chakroun v. Minister van Buitenlandse Zaken in 2010, the court explains that
the obligation of individual assessment established in Article 17 precludes any
blanket application of the conditions allowed in the FRD.32* However, Article 17 or
proportionality assessment were not central to the court’s argumentation in this case,
since the main focus was on textual interpretation related to other articles. However,
an important aspect of this case was the CJEU emphasizing that the objective of this
directive is to promote family reunification.’?> Furthermore, the court stated that
“Article 4(1) of the Directive imposes precise positive obligations, with
corresponding clearly defined individual rights, on the Member States, since it
requires them, in the cases determined by the Directive, to authorise family
reunification of certain members of the sponsor’s family, without being left a margin
of appreciation”.326 The CJEU also stated that the possibilities of restricting family
reunification (in Art. 7(1)(c)) must be interpreted strictly “since the authorisation of
family reunification is the general rule” .32’ These founding principles for the CJEU’s
approach to family reunification cases and to the interpretation of the directive
appear different from the deferential approach of the ECtHR, where the starting
point is the sovereign right to control immigration.

In the joint cases of O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto
v. L in 2012, the CJEU restated the obligation regarding individual proportionality
assessment established by Article 17 FRD. The court stated that the competent
authority has to “make a balanced and reasonable assessment of all the interests in

play”, when implementing the directive but also when applying it in an individual

322 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 58.

325 Opinion of Advocate General Kokott in case Minister van Buitenlandse Zaken v. K and A,
C-153/14, 19 March 2015, para. 43.

324 CJEU, Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, para. 48. Sce also
opinion of Advocat General Sharpston on the case Chakroun, para. 49.

325 CJEU, Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, para. 43. Sce also
Hardy 2012.

326 CJEU, Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, para. 41.
327 CJEU, Chakroun v. Minister van Buitenlandse Zaken, C-578/08, 4 March 2010, para. 43.
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case, and consider the best interests of the children involved.??8 The CJEU further
advised that when implementing or interpreting the directive, the provisions need to
be applied in the light of Articles 7 and 24 of the EU Charter of Fundamental Rights,
“with a view to promoting family life”.32° The court also stressed that the member
states should avoid undermining the objectives and effectiveness of the FRD,330
which must have been a cause for concern, especially since the Finnish court did not
recognise the directive as a supranational source of law in its deliberation and
questions for preliminary ruling presented to the CJEU.

In the case of K and A in 2015, the CJEU was specifically asked to give a
preliminary ruling on the proportionality of integration measures restricting family
reunification. The CJEU applied its earlier principle by saying that since the
authorisation of family reunification is the general rule, the possibility to impose an
integration requirement (Article 7(2) FRD) must be interpreted strictly.3! In
addition, the court restated that “the leeway given to the Member States must not be
used by them in a manner which would undermine the objective and effectiveness
of that directive, which is to promote family reunification”.33 The CJEU took the
view that the EU’s general principle of proportionality was central in evaluating the
legality of the implementation measures concerning integration requirement.’33 The
court stated an example that a requirement of passing an integration examination
would exceed what is necessary if it prevented family reunification although “they
[the applicants] have demonstrated their willingness to pass the examination and they
have made every effort to achieve that objective”.33* The CJEU added that the
integration measure should not be aimed at filtering out those persons able to
exercise their right to family reunification.?®> The CJEU requires that a hardship

clause (similar to Article 17 FRD) in national law should exempt a family member

328 CJEU, O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto v. L, Joint Cases C-356/11
and C-357/11, 6 December 2012, para. 81.

329 CJEU, O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto v. L, Joint Cases C-356/11
and C-357/11, 6 December 2012, para. 80.

3%0 CJEU, O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto v. L, Joint Cases C-356/11
and C-357/11, 6 December 2012, para. 83.

31 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 50. Referring
to CJEU case Chakroun, C-578/08, 4 March 2010, para. 43.

32 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 50. Referring
to CJEU case Chakroun, C-578/08, 4 March 2010, para. 43.

33 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 51. Referring
by analogy to CJEU case Commission v. Netherlands, C-508/10, 26 April 2012, para. 75.

3% CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 56.
35 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 57.
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from an integration requirement “in all possible cases where maintaining that
requirement would make family reunification impossible or excessively difficult”.33¢
In addition, the same requirement was applied to the proportionality assessment of
application fees, as well as to the costs of integration tests and materials.33

In her opinion on the case of A and K, Advocate General Kokott refers
repeatedly to Article 17, and separately to a proportionality test, which is supposed
to be explained by reference to the Green Paper published in 2011.338 The Green
Paper states in the part referred to that the admissibility of integration measures
“should depend on whether they serve the purpose of facilitating integration and
whether they respect the principles of proportionality and of subsidiarity”.339 It is
not clear, however, if the Commission is referring to proportionality as in Article
53) TEU or Article 52 in the Charter of Fundamental Rights. Furthermore, the
evaluation report of the Commission referred to states that the proportionality of
integration measures can be assessed “on the basis of the accessibility of such courses
or tests”, and considering if “their impact serve purposes other than integration” 340
Elsewhere in that report the Commission also states that restrictions on grounds of
public order should follow the general principle of proportionality and Article 17,
requiring “to take account of the nature and solidity of the persons’ relationship and
duration of residence, weighing it against the severity and type of offence against
public policy or security”. Here the Commission seemed to consider the
proportionality test to be something other than the individual assessment based on
Article 17 of the Directive. However, the CJEU claimed that Article 17 supports the
interpretation of the proportionality principle when the member state assesses case-
by-case the factors relevant to counterbalance the integration requirement.34!

In the case of Khachab in 2016, which deals with the income requirement
prescribed in Article 7(1) of the Family Reunification Directive, the CJEU reiterated
that the “competent national authorities, when implementing Directive 2003/86 and
examining applications for family reunification, must make a balanced and

reasonable assessment of all the interests in play”.342 The court considered that the

3% CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 63.
37 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 64.

338 The Member State had referred to the proportionality requirement stated in the Green Paper in
their request for preliminary ruling. Opinion of Advocate General in case Minister van Buitenlandse
Zaken v K and A, C-153/14, 19 March 2015, para. 43.

3% Buropean Commission 2011, part 2.1.

340 Commission of the European Communities 2008, part 4.3.4.

31 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 60.

32 CJEU, Khachab v. Subdelegacién del Gobierno en Alava, C-558/14, 21 April 2016, para. 43.
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margin of appreciation was somewhat narrowed because the national authorities had
to interpret Article 7 FRD in the light of Article 7 of the Charter, which protects
private and family life.3¥> The general principle of proportionality was mentioned
again in this case, pointing towards an obligation to ensure the proportionality of
implementation measures at the national level. The CJEU stated that the measures
“must be suitable for achieving the objectives of that legislation and must not go
beyond what is necessaty to attain them”.3% In this case, the CJEU considered that
the directive had the general objective of facilitating the integration of third country
nationals into member states by making family life possible through reunification,?*
as well as a more specific objective of the family not becoming a burden on the host
society, stemming from the relevant Article 7(1).34 Although in this case the CJEU
did not base its argumentation on a proportionality assessment,>¥7 it seems that the
court may have weighted the restrictive measures against the specific aim of
protecting the economic well-being of the country.348 The concrete outcome of this
case was the clarification that the terms “stable” and “regular” in Article 7(1)(c) FRD
allow prospective assessment of resources for one year following the submission.3*?

The income requirement was also under review in the case of K and B in 2018.
Here the CJEU considered that it had jurisdiction and competence to give a
preliminary ruling in a case concerning a sponsor who had subsidiary protection
status, which is normally outside the scope of the FRD. The CJEU wanted to clarify
the interpretation of the FRD because the national authorities had explicitly
legislated on treating a sponsor benefitting from subsidiary protection similatly to
refugees covered by the FRD.30 The court stated that when applying Article 17
FRD, “account must be taken, inter alia, of specificities related to the sponsor’s
refugee status”. It referred to aspects similar to the ECtHR elsewhere test when
explaining that “since they cannot conceivably lead a normal family life in their

country of origin, they may have been separated from their family for a long period

33 CJEU, Khachab v. Subdelegacién del Gobierno en Alava, C-558/14, 21 April 2016, para. 28.
Referring to CJEU case O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto v. L, Joined Cases
C-356/11 and C-357/11, 6 December 2012, paras 79—80.

344 CJEU, Khachab v. Subdelegacién del Gobierno en Alava, C-558/14, 21 April 2016, para. 42.

35 CJEU, Khachab v. Subdelegacién del Gobierno en Alava, C-558/14, 21 April 2016, para. 26.
Referting to CJEU, Patliament v. Council, C-540/03, 27 June 2006, para. 69.

346 CJEU, Khachab v. Subdelegacién del Gobierno en Alava, C-558/14, 21 April 2016, para. 39.

347 But had a legal semantic approach.

348 A legitimate aim stated in Article 8-2 ECHR.

39 CJEU, Khachab v. Subdelegacién del Gobierno en Alava, C-558/14, 21 April 2016, paras 30-31.
3%0 CJEU, K and B v. Staatssecretaris van Veiligheid en Justitie, C-380/17, 7 November 2018, para. 41.
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of time before being granted refugee status and satisfying the substantive conditions
required by Article 7(1) of the directive may pose greater difficulties for them than
for other third country nationals”.3! The CJEU ruled that the three-month
condition for exemption from income requirement cannot apply to situations in
which particular circumstances render the late submission objectively excusable.3>2
Although this decision gives guidance on interpretation of income requirement for
refugees, it does not directly apply to beneficiaries of subsidiary protection in other
member states. However, a similar requirement to consider ties to the country of
origin, as well as the option to enjoy family life elsewhere, applying to everyone is
directed to states through the ECtHR.

Integration requirements have been under scrutiny in the CJEU in some cases.
In 2022, in the case of X v. Udlendingenzvnet the Danish court requested a
preliminary ruling on integration requirements for the family reunification of a
Turkish sponsor.3>3 The case triggered provisions in the Association Agreement
(Decision No 1/80) between EU and Turkey prohibiting new restrictions on the
rights of Turkish workers (Art. 13). The court considered the language test required
of the sponsor as a new requirement, which is prohibited unless it is justified by
public policy, public security or public health (Art. 14) or if it is justified by an
overriding reason in the public interest.?> The court did not find a match in the
Article 14 objectives, but accepted integration as an overriding reason in the public
interest. However, the CJEU conducted a proportionality assessment to test if the
national legislation “is suitable to achieve that objective and does not go beyond
what is necessary in order to attain it.”’3>> In the end, the CJEU considered that the
restriction was not justified because the language test required of the sponsor was
not a suitable measure to ensure successful integration of the family member since
the abilities or language skills of the family member were not considered.

Another recent relevant case was that of X and Others v. Etat belge, also known
as “Afrin”, in 2023.35¢ The CJEU considered that whereas Article 4(1) establishes a
right to the family reunification of certain family members without allowing a margin

of appreciation, Article 5 on procedural provisions leaves some margin to the

351 CJEU, K and B v. Staatssecretaris van Veiligheid en Justitie, C-380/17, 7 November 2018, para. 53.
32 CJEU, K and B v. Staatssecretaris van Veiligheid en Justitie, C-380/17, 7 November 2018, para. 66.
353 CJEU, X v. Udlendingenzvnet, C-279/21, 22 December 2022.

34 CJEU, X v. Udlendingenzvnet, C-279/21, 22 December 2022, para. 35.

355 CJEU, X v. Udlendingenzvnet, C-279/21, 22 December 2022, para. 39. See also eatlier CJEU case
of C and A v. Staatssecretaris van Veiligheid en Justitie, C-257/17, 7 November 2018, para. 65.

35 CJEU, X and Others v. Etat belge, ”Afrin”, C-1/23 PPU, 18 April 2023.
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member states. The court stressed that “the margin of appreciation must not be used
by them in a manner which would undermine the objective of that directive or its
effectiveness”.357 The case was about the procedural obligation to apply for family
reunification in person at a diplomatic or consular post. The Belgian legislation was
deemed contrary to EU law because it did not allow exceptions and consideration
of difficult circumstances that could amount to “inhuman or degrading treatment,
or indeed put their lives in danger”.358 The CJEU emphasised the need for more
favourable conditions for refugees and facilitation of their family reunification.3>
The case was resolved on reasoning based on fundamental rights and the
balancing required by Article 52 of the Charter.30 The CJEU reiterated that the FRD
needs to be interpreted and applied in the light of Articles 7 and 24 of the EU Charter
of Fundamental Rights.3*! Although the court pointed out that Article 7 contains
rights corresponding to Article 8 ECHR, it constructed the proportionality test
slightly differently. The CJEU considered that such inflexible legislation “infringes
the right to respect for the family unit laid down in Article 7 of the Charter”.362
Together with the Advocate General, the court assessed that the legislation making
applying for family reunification impossible or excessively difficult, thus jeopardising
the effective enjoyment of that right, was a disproportionate interference in the right
to respect for family unity when otherwise legitimately aiming at protecting the

system against fraud.303

4.3 Analysis of the Protection of Family Life

Sitaropoulos in 2006 observed that the EU had embarked on a more inclusive path
regarding the human rights of third country nationals by enacting the Family

37 CJEU, X and Others v. Fitat belge, ”Afrin”, C-1/23 PPU, 18 April 2023, paras 41-42.
358 CJEU, X and Others v. Etat belge, ”Afrin”, C-1/23 PPU, 18 April 2023, para. 52.
39 CJEU, X and Others v. Fitat belge, ”Afrin”, C-1/23 PPU, 18 April 2023, para. 43.

360 Article 52(1) of the Charter: “Any limitation on the exercise of the rights and freedoms recognised
by this Charter must be provided for by law and respect the essence of those rights and freedoms.
Subject to the principle of proportionality, limitations may be made only if they are necessary and
genuinely meet objectives of general interest recognised by the Union or the need to protect the rights
and freedoms of others.”

361 CJEU, X and Others v. Fitat belge, “Afrin”, C-1/23 PPU, 18 April 2023, para. 46
3622 CJEU, X and Others v. Etat belge, “Afrin”, C-1/23 PPU, 18 April 2023, para. 56.
36 CJEU, X and Others v. Etat belge, “Afrin”, C-1/23 PPU, 18 April 2023, para. 57.
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Reunification Directive, although he found the directive to be lacking in many points
on the level of European protection.?04 I agree that there may be issues of compliance
in relation to certain strict conditions allowed by the FRD, but from the wider
perspective of international obligations towards family reunification, it is actually the
EU that sets better standards of protection for many immigrants.36> More protective
standards can be seen in the mere fact that EU law explicitly establishes a “clearly
defined individual right”.3¢¢ EU law thus recognises the right to family reunification
as a default point, whereas the ECtHR considers it to be an exception to the rule of
a sovereign power over the admission of immigrants.3¢7

Moreover, the strength of the obligations stemming from the FRD is considered
“unrivalled by any other international instrument”, and, for example, to go beyond
the very weak obligation contained in Article 44 of the International Convention on
Migrant Workers’ Rights.?8 However, it seems to me that the CJEU has revived the
almost forgotten standards of the European Social Charter (SopS 79-80/2002). The
CJEU has stated that the member states should not have such restrictive
requirements for family reunification which “would make family reunification
impossible or excessively difficult”.3¢ This principle resembles the standard
stemming from Article 19-6 of the European Social Charter, which the European
Committee of Social Rights (ECSR) has interpreted to require facilitation of family
reunification and laws that “should not be so restrictive as to prevent any family
reunion”.370 However, the ECSR seems to accept that the law may prevent family
reunification in a limited number of cases.’”!

Despite the many similarities in the human rights protection afforded by the
CJEU and the ECtHR, I also perceive important differences. In contrast to the
exceptionality approach of the ECtHR, EU law recognises the right to family
reunion as the general rule. The elsewhere approach dominates in the human rights
court, but the CJEU has not applied such contextual limitations which would affect
the scope of the protection of family reunification. The approach of the ECtHR has
been described by the Advocate General of the CJEU as protection in hardship

364 Sitaropoulos 2006.
365 See also Groenendijk 20006, pp. 218-219; Wiesbrock 2011, p. 164.
366 CJEU, Chakroun, C-578/08, 4 March 2010, para. 41.

367 CJEU, Chakroun, C-578/08, 4 March 2010, para. 43. See also Groenendijk 2006, pp. 324-342;
Spijkerboer 2009, p. 292.

368 De Guchteneire et al. (eds.) 2009, p. 373.

369 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 63.
370 See e.g. ECSR, Conclusions XVII-1, Netherlands and Conclusions XVII-1, Finland.

371 ECSR, Conclusions XIX-4, Germany.
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situations.’”> However, in the Family Reunification Directive, the protective effect
of “clearly defined individual rights” as well as the application of Article 17 and the
general proportionality principle is not restricted to hardship cases and exceptional
circumstances. I consider that the default point for legal inquiry determines the
approach of the court as well as the weight attached to different factors in the
proportionality assessment.

The proportionality principle and balancing in family reunification cases in EU
law can thus be applied through different routes. Article 17 requires considering and
balancing differing interests when the applicant would not otherwise fulfill the
requirements in the Family Reunification Directive. Article 17 is clearly influenced
by the ECtHR standards, but it is not clear if that article is only supposed to
guarantee the human rights minimum or higher standards. Proportionality
assessment is also conducted without applying Article 17 because the directive has
to be interpreted in the light of the Charter and the right to respect for family life
protected in Article 7. The application of the Charter brings with it the
proportionality requirement in Article 52 of the Charter. According to that article,
limitations of fundamental rights need to be provided for by law, respect the essence
of the right and be proportionate. Although some convergence with the ECtHR is
obvious, the CJEU seems to follow its own standards. It is also remarkable that the
CJEU prefers to make the proportionality assessment iz abstracto, considering the
proportionality of the legislative choices and the legislation implementing the
directive. In contrast, the majority of judges in the ECtHR do not deem this possible
and concentrate on the details of an individual case, thus assessing proportionality 7z
casi.

Although the Commission only mentions procedural obligations,3”? in the
literature the balancing of interests in the CJEU is also considered to involve
substantive requirements.’’* Procedural requirements leave some discretion to
authorities, whereas substantive revision submits the weight of different factors to
the scrutiny of the Luxembourg Court. In the case of K and A in 2015, Advocate
General Kokott appeared to suggest in her opinion that the CJEU might be ready to

develop the criteria of proportionality assessment, but not necessarily to give a ruling

372 See opinion of Advocate General Kokott in the CJEU case Patliament v. Council, C-540/03, 27
June 2006.

373 Buropean Commission 2014.
374 Hardy 2012, p. 444.
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on the proportionality of a particular restriction in a contentious case.’’”> However,
recent cases have shown that the CJEU is ready to substantively assess the weight of
different rights and interests in the proportionality assessment. Hilbrink also argues
that the EU proportionality test includes the element of necessity that must always
be argued for.376

In many cases, in addition to substantively assessing the weight of different
interests, the CJEU seems to have critically analysed the general interest presented
as an objective and an aim for the restriction. The CJEU has emphasised
reasonableness and suitability as specific aspects of the proportionality analysis.
From the viewpoint of the general principles of EU law, as Tridimas has pointed
out, suitability is often assessed before proportionality.3”” This is shown by rigorous
assessment of the legitimacy of the measures and objectives presented for
limitations. Neither the Family Reunification Directive nor the Charter of
Fundamental Rights stipulates legitimate aims as stated in Article 8-2 ECHR. The
Charter only mentions the “objectives of general interest recognised by the Union
or the need to protect the rights and freedoms of others” (Art. 52(1)). However, the
CJEU seems to have accepted policy aims similar to those in Article 8-2 and the case
law of the ECtHR. The case law presented here considers, for example, enhancing
integration, protecting economic well-being and preventing fraud as legitimate aims.
Hilbrink considers that in the EU law, “a generic interest in ensuring effective
immigration control or in quantitatively restricting immigration is not considered a
legitimate justification for denying entry or residence”.378

The fact that the CJEU refers to Article 7 of the Charter of Fundamental Rights,
namely the right to respect for family life, and applies the limitation test based on
Article 52(1) of the Charter, suggests that family reunification is protected by
fundamental rights. The CJEU has referred to the right to family unity, which
indicates that in EU law the family unity of immigrants is better protected than in
the ECtHR. Perhaps no similar contextual limitation exists, and family unity is
weighted similarly as in the context of child protection, for example. Another,
slightly different question is if family reunification is protected in EU law as a
fundamental right. Thym pointed out in 2009 that the CJEU case Parliament v.
Council “emphasizes that rights established by the Directive are no direct realisation

375 Opinion of Advocate General Kokott in CJEU case Minister van Buitenlandse Zaken v. K and A,
C-153/14, 19 March 2015.

376 Hilbrink 2017, p. 334.
377 Tridimas 1996, p. 84.
378 Hilbrink 2017, p. 334.
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of constitutional guarantees”. Adding, however, that although “such individual rights
remain ‘simple rights” without the normative force of constitutional fundamental
and/or human rights”, it does not mean that they are meaningless.37?

There has been little interaction between the CJEU and the ECtHR in family
reunification cases. Klaassen noted in 2015 that the CJEU has not referred to the
ECtHR practice in its case law concerning family reunification.’8 However, he does
not seem to count the case of Parliament v. Council. Some scholars have expected
the Strasbourg Court to be influenced by the FRD, although it has seemed unclear
how this interaction would affect the level of protection.?8! Thym has considered
that the margin of appreciation would partly lose its relevance.’82 Recently, in 2021,
the ECtHR has referred to the Family Reunification Directive in the case of K.A. v.
Denmark with the purpose of justifying a wide margin of appreciation to states
wishing to restrict the family reunification of sponsors receiving subsidiary or
temporary protection. The ECtHR interpreted EU law to allow a three-year waiting
time but did not consider that the CJEU definitely required strict scrutiny of the
proportionality of that measure. Interestingly, the CJEU has interpreted the ECtHR
practice in the case of Parliament v. Council and already concluded in 2006 that a
waiting time for family reunification would not be contrary to the ECHR.3%3
However, in my opinion, the case of Parliament v. Council did not sufficiently
consider the factor of insurmountable obstacles or the elsewhere test.

379 Thym 2009, pp. 9-10.

380 Klaassen 2015, p. 379.

381 Lambert 2014.

382 Thym 2008.

383 CJEU, Parliament v. Council, C-540/03, 27 June 2006, para. 98.

86



5 RESPECT FOR FAMILY LIFE IN NATIONAL LAW

5.1 Human Rights Monitoring in Finland

According to the literature review in Chapter 1.2 and the legal analysis in Chapter 3,
the main human rights obligations for the right to respect for family life in family
reunification cases are legality, legitimate aim and proportionality of restrictions. The
ECtHR most often supervises how the national courts assess fair balance in a specific
case, but the supervision may also extend to other national actors — “the Court has
repeatedly held that the choices made by the legislature are not beyond its scrutiny
and has assessed the quality of the parliamentary and judicial review of the necessity
of a particular measure”.38* In most cases, the ECtHR merely checks in a procedural
sense that the balancing is conducted at the national level, but in some cases the
ECtHR conducts the balancing itself in a more substantive sense. The ECtHR has
stated that insufficient reasoning and absence of real balancing are contrary to the
requirements of Article 8.385 However, the ECtHR does not specify what institution
at the national level should be in charge of balancing and how the states should
arrange their human rights monitoring.

In this chapter, I will contemplate how human rights compliance, and especially
balancing, is organised in the Finnish system in general and in the specific context
of family reunification. First, I need to clarify some aspects of the interplay between
human rights standards and their monitoring in the national legal system of Finland.
According to Ojanen, the starting points for the co-ordination of human rights
supervision between national and supranational systems in Finnish constitutional law
are that: 1) supranational and national rights form a pluralist system where the
different parts complement each other and should be interpreted in harmony, 2) the
subsidiarity principle in supranational fundamental and human rights law expects
that the supervision is primarily national and that states can autonomously decide
how that system works, the highest court being the backstop, 3) the Finnish
Constitution expects all authorities to ensure basic and human rights, but places the

3¢ ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 148.
385 ECtHR, M.A. v. Denmark [GC], 9 July 2021, para. 149.
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Constitutional Law Committee of Parliament in charge of the supervision of
constitutionality and 4) supranational obligations are minimum standards that cannot
be derogated, but national rights protection may, and sometimes should, be better.38¢

Lavapuro et al. explain how the Finnish system of constitutional human rights
supervision is of an intermediate type between legislative sovereignty and judicial
supremacy. The Constitutional Law Committee issues opinions and interpretations
of the constitutionality of government bills, thus an ex anfe constitutional review.
This is a parliamentary committee (consisting of members of parliament) but they
intend to make legal analysis, and for that they consult legal scholars and other
experts. The Constitutional Law Committee has the authority to determine the
content of constitutional rights, but its style of reasoning has not been helpful to the
courts. The Committee usually comments on formal and technical issues and is
thoroughly dogmatic. Lavapuro et al. write that “its outcomes are actually strikingly
exempt from such political and moral deliberations”.387 The authors also point out
some flaws in the reasoning of the Committee, when it seems to have forgotten its
role as the most authoritative interpreter and argued that its interpretation was only
relevant in the context of the specific government bill issue.388

The courts assumed an ex post role in the constitutionality review in 2000, when
the current Constitution was enacted (Section 106). Any court can set aside a law if
it is deemed unconstitutional or in breach of international obligations. Therefore,
lower administrative courts have an important task to ensure correct human rights
balancing. The Supreme Administrative Court rectifies obvious mistakes and sets
precedents on issues requiring guidance to ensure equal application of law in various
lower administrative courts. However, in many areas of law, including migration law,
access to the highest court is limited by the requirement of leave to appeal. In
addition, a curiosity in the Finnish system is that also the Immigration Service can
lodge an appeal to the Supreme Administrative Court. Therefore, although the
Supreme Administrative Court judgements are powerful, human rights monitoring
cannot be left entirely to the highest court because it will not review every case.

The revisionary powers given in Section 106 of the Constitution are rather weak,
since, for the court to set aside a statutory requirement, it needs to show “evident
conflict” with constitutional or supranational obligations. Therefore, the main tool

for judicial revision has been harmonising a “human rights friendly”

386 Paraphrasing Ojanen 2011, pp. 443—446.
387 Lavapuro et al. 2016, p. 232.
388 Lavapuro et al. 2016, p. 235.
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interpretation. Lavapuro et al. argue that the courts have gradually started to refer
especially to the practice of the ECtHR.3% However, this may be partly due to the
observations that the Constitutional Law Committee does not give much substantive
interpretation and that there is not much dialogue between different actors in
Finland. Ojanen wrote in 2011 that the courts seem to follow the minimalist
approach of only securing minimal human rights but of not advancing the national
level of basic rights protection.39!

Based on firmly established constitutional doctrine, limitations to national basic
rights must be tested with a “permissible limitation test”.392 This is applied primarily
in the Constitutional Law Committee, but it should also be adhered to in the court.393
The national test includes the following seven conditions:

“(i) Limitations must be provided by an Act of Parliament.

(i) Legislative provisions on limitations must be sufficiently clear and precise.

(iii) The essence of a constitutional right cannot be subject to limitations.

(iv) Limitations must have a legitimate aim that corresponds to the objectives of

general interest or the need to protect the fundamental rights of others.

(v) Limitations must conform to the principle of proportionality, including be

necessary for genuinely reaching the legitimate aim.

(vi) Limitations must be in conformity with human rights obligations binding on

Finland.

(vii) There must exist adequate legal safeguards (judicial review, the right to

appeal, the right to be heard, etc.) regarding interferences with constitutional

rights.”’3%4

The national limitation test thus resembles the general limitation test for relative
rights in the ECtHR. For example, it also includes the proportionality requirement.
Yet there is one significant difference; the national test establishes a clear principle
on protecting the essence of the right. Ojanen and Salminen claim that in this test,
every factor is decisive, meaning that if even one criterion is not met, the limitation

is unconstitutional. I agree with them that the national test is, at least potentially,

38 Lavapuro et al. 2016, p. 227.

30 Lavapuro et al. 2016, p. 225.

¥1 Ojanen 2011, p. 447. Ojanen and Salminen 2019, p. 398.

32 Ojanen and Salminen 2019, pp. 379-380. Referring to Viljanen 2001.
393 Ojanen 2011, p. 447.

34 Ojanen and Salminen 2019, pp. 379-380.
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more rigorous than the limitation test in the ECtHR.?> In this chapter, I will
investigate how the legislature and the Constitutional Law Committee have
implemented supranational legal obligations and considered the permissibility of
fundamental and human rights limitations in the context of family reunification. The

role of courts is also briefly addressed.

9.2 Balancing in Finnish Immigration Law

Finnish immigration law currently regulates in some considerable detail the entry of
family members of sponsors already residing in Finland. Almost all sponsors are
eligible for family reunification, but there are various legal conditions, as well as
administrative hurdles, and these may differ depending on the immigration status of
the sponsor.3% In the publications forming part of this dissertation, I have mainly
concentrated on the condition of sufficient financial requirements (Finnish Aliens
Act, Section 39) since it has often been considered to be a significant restriction on
family reunification in Finland.?*7 Section 39.1 presents a clear rule that a certain level
of income, the amount of which is specified in administrative guidance, is a condition
for residence permit. However, it also leaves a certain amount of discretion and the
option to consider human rights obligations and proportionality, the application of
which is the focus in this sub-chapter.

In Publication I of this dissertation, I analysed the human rights principles related
to family reunification and also the compliance with human rights of the income
requirement as a precondition for family reunification. The publication has three
objectives: to demonstrate the real-life consequences of the strict income
requirement, to explain the legislation and administrative practice relevant to this
topic, and to assess the compliance with national and supranational European
standards on proportionality. The focus of this publication was foreign workers, or
in other words labour migrants, since when I started the work for this dissertation,
low-income migrant workers seemed to be the group most affected by the income
requirement. Later, after the 2016 amendment, the most affected group turned out

35 See Report 25/1994 of the Constitutional Law Committee, pp. 4-5. For a comprehensive
examination of the permissible limitations test under the Constitution, see Viljanen 2001. In Ojanen
and Salminen 2019, p. 380.

36 See more detail on the family reunification legislation in Aer 2016; Palander 2018. See also
Publication TV.

397 Vaittinen and Nare 2014; Miettinen et al. 2016; Pellander 2016.
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to be sponsors enjoying subsidiary protection, which I concentrated on in the rest
of the publications constituting this dissertation.

In Publication I of this dissertation, I explain how the high income requirement
affects low-income, but also middle-income workers because the income required
for a family of four is higher than the average wage in Finland. I explain with a
practical example how the families might be obliged to either live separated, how the
sponsor would need to take on vatious jobs, or would need to find a job for the
spouse before his or her arrival in Finland. I show in detail how the law and
administrative guidance direct the decision-maker. The focus is on the analysis of
the social security system and on the calculation of the income since some benefits
can be considered as income and some not. It turned out to be crucial, also from the
viewpoint of EU law obligations, which benefits can be considered as “social security
benefits compensating for expenses” (Section 39.2) and which are basic social
assistance. I found some inconsistencies or at least unclarity in the relevant sources
of law and in the literature. Different interpretations are possible, but, for example,
the chosen approach to exclude unemployment benefit for foreigners (formerly
integration benefit) from the income calculations does not seem illegal. However, I
argue in the publication that a more lenient approach on the required income level
or included benefits would be more human rights friendly and could be seen as an
investment rather than a burden on the economic well-being of the country.

In addition to a legal conceptual analysis, the case needs to be analysed through
the obligations stemming from the proportionality principle. Finnish law and
administrative practice terminologically distinguish the situations where the
proportionality of legislation is assessed 7 abstracto (in Finnish subteellisuns) and when
it is assessed zz casu in an individual case (in Finnish &obtuullisuns). 1 analysed how
European human rights law establishes some principles for iz casu proportionality
assessment, but the requirements are too vague and unclear to apply. However, EU
law also applies in this case since migrant worker sponsors are covered by the Family
Reunification Directive, which requires case-by-case (i casu) proportionality
assessment when denying family reunification (Article 17). Application of the
directive brings with it the guidance of the CJEU practice, for example, the
requirement that when applying the Article 17 FRD, the relevant fundamental rights
of the EU Charter also need to be considered (Articles 7 and 24).3%8 In addition,
although it is necessary but not sufficient to legislate on proportionality assessment,

it needs to be effective to ensure that the limitations on family reunification do not

38 CJEU, O and S v. Maahanmuuttovirasto and Maahanmuuttovirasto v. L, Joint Cases C-356/11
and C-357/11, 6 December 2012, para. 80.
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render enjoyment of the right to family reunification impossible or extremely
difficult.?® According to EU law standards, proportionality is supposed to be
observed both 7 casu and in abstracto.*

The proportionality assessment required by human rights law and EU law is
enshrined in the Finnish Aliens Act. Many sections address the need to assess
necessity, proportionality and human rights compliance with restrictions. First of all,
Section 5 states: “in the application of this Act, aliens’ rights may not be restricted
any more than necessary”. According to the literature, this Section 5 reflects the
more general proportionality principle in administrative law, which is expressed in
the Section 6 of the Administrative Procedure Act (434/2003). According to Laakso,
the practical meaning of the proportionality principle is that the decision-maker
chooses, among all the possible legal outcomes, the option that least restricts the
rights of the foreigner. He thinks that this differs from an individual proportionality
assessment and points out that there is no such requirement in general administrative
law.#01 However, Kotkas has shown that individual proportionality assessment may
exist in special administrative law such as in the field of social welfare law.402 It is
obvious that immigration law also has individual proportionality assessment
implemented in law, as I will demonstrate next in detail.

In 1983, when the first Aliens Act (400/1983) was enacted, the legislature created
an overall assessment in an individual case for situations involving expulsion, which
required considering ties to Finland, the seriousness of the crime and certain aspects
of non-refoulement (Section 18.3—4). Later in 1991, a new Aliens Act (378/1991) was
passed and the overall assessment in a situation of expulsion was amended to include
consideration of family relations and the principle of non-refonlement (Section 43).
Based on preparatory works,493 the impetus for these provisions was the new
international law obligations, and especially ECHR obligations, that needed to be
implemented after Finland’s accession to the Convention. Later, in 2004, this
provision transferred to the current Aliens Act (Section 146.1) and amended by
means of referring to the best interests of the child, respect for family life and ties to
the country of origin. Soon after that, in 2006, Section 66 a was added to the Aliens
Act in connection with the implementation of the Family Reunification Directive.404

39 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 63.
40 CJEU, Minister van Buitenlandse Zaken v. K and A, C-153/14, 19 March 2015, para. 51.
401 Laakso 2006, pp. 330 and 337.

402 Kotkas 2014, pp. 48-50.

403 Government proposals HE 186/1981; HE 47/1990 vp.

404 Government proposal, HE 198/2005 vp.

92



This proportionality test corresponds to the individual proportionality assessment of
Article 17 FRD. Three aspects must be taken into account when considering refusal
of the permit: “the nature and closeness of the alien’s family ties, the duration of his
or her residence in the country and his or her family, cultural and social ties to the
home country”.405 Section 66 a thus introduced a requirement for an overall
assessment and human rights consideration in the context of family reunification,
also in situations of admission and not only expulsion.

In addition to those more general individual proportionality tests, Section 39.1
establishes an individual assessment to consider derogation from the income
requirement: “In individual cases, a derogation may be made from the requirement
if there are exceptionally serious grounds for such a derogation or if the derogation
is in the best interests of the child”. This Section thus mentions two factors that
could justify a decision not to apply the income requirement in an individual case.
According to the preparatory works,0¢ “exceptionally serious grounds” are intended
to cover situations where an income requirement would be disproportionate in an
individual case (in Finnish &obtuuton), for example in the case of children or disabled
people, as well as considering various obligations and standards stemming from
supranational law, which obviously also includes the fair balance test. The original
Government proposal even mentions that individual circumstances could be taken
into account although there were no insurmountable obstacles to enjoying family life
in the country of origin. “Best interests of the child” refers to Section 6 of the Aliens
Act and supranational standards created especially when emphasizing the well-being
of children in the balancing exercise.*0?

In the literature, Aer argues that the phrase “exceptionally serious grounds”
speaks for a strict proportionality assessment that would not readily give weight to
individual interests. However, he also mentions that when Article 8 ECHR
obligations so require, the income requirement must be derogated.4’8 Over the years,
the Finnish Immigration Service and courts have been testing the correct line of
interpretation of the proportionality assessment in Section 39.1 of the Aliens Act.

The court practice has confirmed that very serious health conditions of children are

405 The quoted phrases refer to the English translation of the Aliens Act.

406 See e.g. Government proposal HE 28/2003 vp, p. 140; Constitutional Law Committee statement
PeVL 27/2016 vp.

407 The quoted phrases refer to the English translation of the Aliens Act.
408 Aer 2016, pp. 110-114.
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required to derogate from Section 39.40% There has been some difference of opinion
between the actors on how easy or difficult it should be to derogate from the income
requirement or from other conditions for family reunification. For example, in two
of the above-mentioned cases, the Immigration Service challenged the reasoning of
lower administrative courts, arguing that they had been too lenient in their approach
to proportionality assessment.*!0 Often, as in these cases, the decision-making in the
Supreme Administrative Court revolves around the question of how difficult it is for
the family to enjoy family life elsewhere.

Curiously, Aer argues that the assessment based on “exceptionally serious
grounds” in Section 39.1 does not include all the same factors that the ECtHR
considers in its fair balance test in the context of family reunification. As an example
he mentions the security situation in the country of origin of the family member,
referring to the insurmountable obstacles test.4!! It is true that the court often
concentrates on specific questions, for example, related to the proportionality of the
flexibility in ways of accumulating the required income,*2 or the three months’ time
limit for derogation.#!3 Although it can be justified, in theory, that those two
assessments are separate, in practice the outcome should be based on Section 66 a
and the fair balance test. Therefore, in the current situation, the decision-maker may
not find a basis for derogating from the income requirement based on Section 39.1,
but then possibly find insurmountable obstacles to enjoying family life elsewhere,
thus creating an obligation for the state to allow family reunification without
restrictions.

Aer also points out that the proportionality assessment in Section 39.1 allows no
flexibility in the amount of income required.*!* However, according to more recent
court cases, there can be some flexibility in the assessment of the amount required.
This aspect is relevant to the situations of the low and middle-income workers
analysed in Publication I. In 2017, in a case concerning a Rwandan worker and his

family, the Supreme Administrative Court quashed a lower court judgement based

409 Supreme Administrative Court of Finland, KHO:2010:18, 25 March 2010 and KHO:2013:97, 22
May 2013; KHO:2014:51, 19 March 2014. These cases deal with marriage migration.

410 Supreme Administrative Court of Finland, KHO:2010:18, 25 March 2010 and KHO:2013:97, 22
May 2013.

411 Aer 2016, p. 112,

42 Supreme Administrative Court of Finland: KHO:2011:43, 11 May 2011; KHO:2016:155, 24
October 2016; KHO:2021:84, 22 June 2021.

413 Supreme Administrative Court of Finland, KHO:2020:66, 5 June 2020; KHO:2021:98, 7 July 2021,
KHO:2021:99, 7 July 2021.

414 Aer 2016, p. 111.
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on too strict proportionality assessment and returned the negative decision on family
reunification to the Immigration Service. The sponsor’s salary was 250 euros short
of the monthly income requirement of 2600 euros. Whereas the administration and
the lower court perceived no relevant factors that could be considered in favour of
the applicants in the proportionality assessment (Sections 39.1 and 66 a), the
Supreme Administrative Court afforded weight to the difficulties the mother would
face if returned to her country of origin, Zambia, with the two children. She had
suffered from post-traumatic stress after experiencing violence in Zambia, the
reason why she had earlier applied for international protection but without success.
The lower court did not consider this relevant and stated that protection needs are
only assessed in the asylum process. Interestingly, for the proportionality assessment,
the Supreme Court applied only Section 39.1 and not 66 a. The court also
emphasised that this issue also involved the EU Family Reunification Directive,
where allowing the reunification is a default point and restrictive conditions and
should be applied in a proportionate manner and with respect for family life.#1>

The case above is significant for many reasons, not least because of the emphasis
the court put on the obstacles to enjoying family life in the country of origin. In
addition, those obstacles did not need to be insurmountable or constitute a need for
international protection, which is in line with the original purpose of the legislature
expressed in the preparatory works in 2003.416 Against this background the current
restrictions on family reunification of people receiving international protection seem
controversial. More of this aspect in Chapters 5.3 and 6.3. I argue, however, that in
the context of voluntary migration, the national actors should also apply a more
rigorous proportionality assessment, especially in cases concerning EU law, in which
the reasonableness of both state and individual interests would be better considered.

Therefore, I show in Publication I how the more ambitious proportionality
assessment could be conducted. There are at least two ways to concretely assess the
proportionality of the required income level. One way to assess the proportionality
is to compare the required level with the calculations for minimum social assistance
granted to families without income. Those calculations are based on the amount of
money a family is assumed to need for basic needs. The level of social assistance has
actually been used as a reference when determining the appropriate level of
minimum income for family reunification. I found no significant difference between
what is expected to be needed for a decent living and what is required for family

415 Supreme Administrative Court of Finland, KHO 2017:6, 16 January 2017.
416 Government proposal HE 28/2003 vp, p. 140.
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reunification.*!” Another way to assess the proportionality is to compare the required
level to the average salary, which shows that many families would face difficulties in
meeting the requirement. It seems to be a structural problem in Finland that about
half of wage-earners could not support a family of four without social benefits.
Nevertheless, I think that this situation could be challenged by the court by reason
of finding it impossible or extremely difficult in certain cases to fulfill the income
requirement.

I argue that the proportionality assessment could better consider the
reasonableness and suitability arguments related to the measures adopted to achieve
the legitimate aim. It seems to me that the working life-oriented integration objective,
which is a justification for the income requirement, is well achieved if the migrant is
already working full time. However, whether the administrative decision-maker
would make such a decision is debatable. Although the proportionality assessment
can be considered as a human rights or EU law obligation, legal principles are not
often considered strong enough to dispense with a clearly stipulated condition in the
text of the Aliens Act. The principle of legality is strong in Finnish administrative
law; the decisions must be based on law and rights and obligations have to be clearly
prescribed by law. This is part of the principle of the rule of law. However, clear
supranational law obligations must be followed as legal sources, which may create a
conflict.#!® The rule of law and legality can be considered to be good things for the
predictability and determinacy of law as long as the legislature ensures the
compliance with human rights obligations. Therefore, in Publication II of this
dissertation I analysed the proportionality assessment of the legislature and the
Constitutional Law Committee when further restricting family reunification by

expanding the income requirement.

5.3 Legislative Drafting and Respect for Human Rights

In 2016, in response to the large number of asylum seekers entering Europe,
including Finland, the Government of Finland decided to restrict family
reunification for sponsors enjoying subsidiary or temporary protection. In
Publication II of this dissertation, I analysed this legislative process from the

47 See Publication I, p. 158.
418 Mdenpaa 2017, Chapter 5.2.
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viewpoint of human rights compliance and monitoring, as well as the legal potential
for integration.*!? I intentionally omitted the question of the rights of the child in
international law, and the assessment of the best interests of the child, since other
research on that topic has been presented.*? In the publication, I first explain how
legislative drafting, and especially impact assessment, is instructed in Finland. Then
I refer to a vast amount of literature providing information on the impacts of family
separation, family reunification and the income requirement. I try especially to find
research on the nexus of family reunification and integration. The yardsticks for the
treatment of foreigners in this analysis are not only the human rights minimum but
also integration, well-being and everyday security. Finally, I analyse the probability
and proportionality of the negative and positive impacts of the income requirement,
the quality of the legislative drafting and constitutional monitoring, as well as the
integration potential of the new legislation.

While drafting the new law restricting family reunification, all the possible
optional conditions mentioned in the EU Family Reunification Directive were
considered.*?! Until then, Finland had applied only the income requirement but not
in the category of international protection. Before the amendments, the Finnish
Aliens Act already stipulated the income requirement as a general condition for being
granted a residence permit (Section 39), but exempted applications related to
international protection. However, the new law did not introduce other conditions,
but extended the income requirement to persons enjoying international protection
(Section 114). In the preparatory works the legislature emphasised that the income
requirement would be a general condition in all types of family reunifications.4??
Section 114 of the Finnish Aliens Act now stipulates that the family members of a
foreigner who has been granted refugee status are exempt from the income
requirement if the application is submitted within three months of the time at which
the asylum decision on the sponsor was received. Persons under subsidiary or
temporary protection are not exempted from the income requirement.*?3

To form a picture of how legislative drafting is supposed to be done in Finland,

I analysed the instructions on legislative drafting and impact assessment. No specific

419 Legal potential for integration is a concept used by Jesse, meaning the possibility or the probability
of the legislative framework supporting the integration of foreigners. See e.g. Jesse 2017.

420 Sormunen 2017 and 2021; Non-discrimination Ombudsman 2020. It is worth mentioning that the
Aliens Act was amended in 2022 to remove the income requirement from child sponsors.

41 Although the FRD does not apply in this situation.
422 Government proposal, HE 43/2016 vp, p. 5.
423 Beneficiaries of the EU Temporary Protection Directive (2001/55/EC) being an exception.
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legislation exists on the quality of legislative drafting, but legally non-binding
instructions for good regulation are published by the Finnish ministries, mainly the
Ministry of Justice. The legislature wields a lot of power in this democratic society
guided by the principle of popular sovereignty. However, the powers of the
legislature are constrained by the Constitution, basic rights as well as international
and EU law obligations, and those aspects must be considered in the early stages of
a legislative process.*?* In challenging cases involving basic and human rights, where
the legislature may exercise discretion, different interests and impacts must be
assessed and balanced, and choices justified.#2> Impact assessment and balancing
have received quite a lot of attention in instructions and in the literature,*?¢ but often
aspects related to different status and the recognition of foreigners’ interests has not
been addressed at all.*?7 One exception is the instructions issued by the Ministry of
Social Affairs and Health, providing guidance to the legislator on assessing impacts
affecting people’s lives, including indirect impacts.+28

As analysed above in Chapter 3, although the ECtHR case law mainly deals with
application of the law and requires the option for the administrator to assess the
proportionality of a limitation when making a decision on family reunification, there
is also an obligation for the legislature to assess proportionality iz abstracto. The
legislature should thus ensure that the law includes a provision on overall assessment
and balancing, but also themselves apply the fair balance test set by the ECtHR. 1
have also argued that the fair balance test should respect more the general principle
of proportionality, emphasizing the reasonableness and proportionality between the
measures used and the aims pursued, also considering the probability of recognised
impacts. In determining the public and individual interests, reasonable account
should be taken of the consequences for family life of securing the right and limiting
the right. This is where the impact assessment of the legislative drafting comes into
play. Reasonableness and proportionality cannot be adequately assessed if the real-
life consequences are not propetly investigated or predicted. This is also the point
where law meets politics, and the pragmatic meets the abstract.

Returning to the national case of extending the income requirement to persons
enjoying international protection, it is clear that Article 8 ECHR applies, and that the
proportionality of the limitation should be challenged iz abstracto. However,

424 Ministry of Justice 2013.

425 Ministry of Justice 2013, Chapter 4.1.18.

426 E.o. Niemivuo 2002; Ministry of Justice 2007; Keindnen and Pajuoja 2020.
427 Palander 2019.

428 Ministry of Social Affairs and Health 2016.
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according to the preparatory work, the Finnish legislature and the Constitutional
Law Committee did not engage in substantial balancing. Both the Committee
statement and the government bill emphasised the default point for human rights
adjudication drawn from the ECtHR case Abdulaziz, Cabales and Balkandali, stating
that “a State has the right to control the entry of non-nationals into its territory”,
and listed the factors to be taken into account in the balancing based on the ECtHR
case of Rodrigues da Silva and Hoogkamer, but the relevance and weight of those
factors is not analysed in the light of the prevailing situation.*?® The very lack of
balancing could be considered a violation of, or at least a problem relating to, the
obligations under Article 8 ECHR. In addition, the Constitutional Law Committee
did not recognise the elsewhere test as an essence test, and thus did not consider the
obvious obstacles that persons enjoying international protection would face in
developing family life elsewhere. The government proposal mentions that the effects
of restrictions concern people who cannot enjoy family life elsewhere, but stresses
that the factors that have led to the need for protection are not supposed to affect
the overall assessment.*30 A national legislature does not have the power to curtail
the application of human rights standards in practical situations. The Supreme
Administrative Court has not directly dealt with this question,*! but some cases
ignore the vulnerability of refugees and obstacles to enjoying family life in the
country of origin,*3? whereas some cases indicate that obstacles to enjoying family
life in the country of origin, and perhaps even the fact of subsidiary protection, are
taken into account in the overall assessment.*33 More of this topic in Chapter 6.3.
In addition, one aspect of the elsewhere test is included in the Section 114.4.3 of
the Aliens Act as an extra condition for exemption from the income requirement for
refugees.*3* The approach is similar to, and most likely adopted from, the Family
Reunification Directive (Art. 12(1)). To be more precise, the provision in the FRD

states that member states may require conditions such as the income requirement

429 Government proposal HE 43/2016 vp, pp. 12-13; Constitutional Law Committee statement PeVL
27/2016 vp, p. 3.

430 Government proposal HE 43/2016 vp, pp. 26 and 30.

431 Based on search with the word family reunification (perbeenybdistiminen) in Edilex, which is an online
platform for published cases.

432 Supreme Administrative Court of Finland, KHO:2021:98, 7 July 2021; KHO:2021:99, 7 July 2021.
433 Supreme Administrative Court of Finland, KHO 21.12.2018/6061, 21 December 2018.

434 Sections 114.2 and 114.3 also include a reference to the elsewhere test, but in the original purpose
of a backstop to secure the minimum human rights protection in case of protecting national interests

of public order, safety or health. See Supreme Administrative Court of Finland, KHO
21.12.2018/6061, 21 December 2018.
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“where family reunification is possible in a third country with which the sponsor
and/or family member has special links”. Similatly, the Aliens Act (Section 114.4.3)
refers to a possible third country for enjoying family life as a condition to facilitation
of family reunification. The elsewhere test thus has two aspects: being able to enjoy
family life in the country of origin or in a third country. If a person has received
international protection, it means that the possibility to enjoy family life in the
country of origin has already been assessed and there are insurmountable obstacles.
However, Section 114.4.3 adds the other aspect of the elsewhere test as an extra
condition.

Using the elsewhere test as a condition for family reunification can also be found
in Section 47.5 of the Aliens Act. This provision deals with the family formation
(marriage migration) of foreigners that have received their permanent or continuous
residence permit based on family ties and those ties have subsequently been severed.
Section 47.5 states that in this situation, the decision-maker must consider the
possibility to enjoy family life in the country of origin or elsewhere. However, the
Supreme Administrative Court has judged this to be in violation of the Family
Reunification Directive since the objective of the directive is to promote family
reunification and provides an exhaustive list of possible restrictions.*3> In the case of
refugees, Finnish law is in accordance with the FRD, although compliance with
human rights standards is another question.

My analysis points out challenges in the proportionality of restrictions and the
role of the ex ante human rights monitoring similar to those discovered in research
conducted in Sweden.*¢ How could the Committee and the legislature have
conducted a better proportionality assessment? I will demonstrate two ways of
making a more rigorous assessment of human rights compliance. First, the
Committee could have expected the legislature to assess likelihood of the sponsors
being able to enjoy family life in their country of origin, or elsewhere. Sponsors
receiving international protection, including subsidiary or temporary protection, are
usually considered to encounter insurmountable obstacles if they were to return to
their country of origin.*37 It is possible to see from earlier preliminary works related
to the income requirement that exemption in the case of international protection

was in place precisely because of international law obligations.*38 Perhaps following

435 Finnish Supreme Court, KHO:2018:48, 11 April 2018.
436 Stern 2019, p. 94. See also Palander et al. (Chapter 2) in Tiilikainen et al. 2023.

47 As in ECtHR cases M.A. v. Denmark [GC], 9 July 2021, and M.T. and Others v. Sweden, 20
October 2022. See also Council of Europe 2017.

438 Government proposal HE 50/1998 vp.
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the national standards and the seven-prong “permissible limitation test” would have
guided the Constitutional Law Committee to consider the possible core of the
right.#3? The Finnish Constitutional Law Committee stated that it would be a
problem if family reunification were completely obstructed,*? but it did not
investigate that further. Those drafting the legislation could have taken into
consideration the potential consequences indicating a very small number of
successful family reunification applications.**! Acknowledging the high probability
of family separation as a consequence of the planned restriction, the legislator should
also have considered the societal consequences of family separation — the indirect
impacts.

Second, the Committee could have considered the reasonableness and the
proportionality of the measures used to achieve the objective. According to the
government bill, the grounds for extending the income requirement to those
enjoying international protection were better management of migration, reducing the
costs to society, enhancing the ability of people receiving international protection to
provide for their families, making integration easier, and ensuring that Finland does
not appear a particularly attractive destination country for asylum seekers.*2 The
government was quite open about the objective of reducing the number of asylum
seekers and reducing the costs related to the asylum process by any possible (legal)
means. Other laws restricting the rights of asylum seekers were also passed, including
keeping legal aid to a minimum and shortening the times allowed for appealing
against a decision by lodging a complaint with the court.

I referred in Publication II to the ample literature already presented on this topic,
and this points towards the challenges to integration rather than the benefits.
According to the literature, the likelihood of an income requirement or other
restrictions on family reunification enhancing integration is low. It can be also
considered that an income requirement is not a suitable means of enhancing
integration and may actually cause serious damage to well-being and to the feeling
of everyday security. With this restriction the law thus provides little legal potential
for integration, as Jesse has noted.**3 Therefore, the real aims of this restriction are

to reduce the costs to society, which can be considered to correspond to the

439 See this synthesis, p. 89.
40 Constitutional Law Committee statement PeVL 27/2016 vp.

441 Although the very revealing investigation by Miettinen et al. (2016) was made only after this
legislative amendment, the data on which to conduct such research were available much earlier.

442 Government proposal HE 43/2016 vp, p. 1.
43 Jesse 2017.
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legitimate aim of the economic well-being of the country (Art. 8-2 ECHR) and to
deter people from entering Finland to seek asylum, which is not possible to justify
with any of the aims allowed by the ECHR. Indeed, the Constitutional Law
Committee mentioned that it considers the aim of attracting fewer asylum seekers to
Finland problematic in the light of the constitutional obligation for authorities to
protect basic and human rights (Section 22). However, it saw no problem with
human rights and with restricting the right to respect for family life for economic
reasons.** The Constitutional Law Committee thus subscribes to human rights
minimalism at its best.

As mentioned above, the legislature did ensure some discretion for the
administration to consider human rights obligations when deciding on family
reunification in an individual case. In relation to this recent amendment to the Aliens
Act, the Constitutional LLaw Committee stated that the assessment of proportionality
of the income requirement in an individual case must be wider than in previous
practice, which has been deemed very strict. The Committee also expects factors
other than the best interests of the child to be taken into account. The Committee
especially mentions the possible particular vulnerability of the sponsor, due, for
example, to sickness or mental problems, as well as the practical ability to meet the
income requirement.*4> It is confusing how the Committee emphasises the special
characteristics and vulnerability of those affected by the legislative amendment,
namely people enjoying international protection, but at the same time allows that
categorical restriction. It seems that the Committee overestimates the leeway
available to the administrative level in making exceptions based on constitutional

aspects in a case where the requirements are clearly stipulated in the law.

44 Constitutional Law Committee statement PeVL 27/2016 vp, p. 2.
45 Constitutional Law Committee statement PeVL 27/2016 vp, pp. 3—4.
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6 EXPANDING LEGAL RIGHTS AND METHODS

6.1 Limits of the Legal Approach

In the preceding chapters I have mainly approached the research task using legal
methods, trying to explain the level of legal human rights protection. I have found
that all the relevant actors secure only the minimum level of protection, the
protection reduced to the very minimal allowed by the ECtHR, which recently seem
to have been further reduced to pure balancing with no effective core. In the context
of immigration control, the standard of fairness in human rights law is far from ideas
of equality, well-being or integration. According to the literature, minimalistic human
rights protection only ensures decent or tolerable human existence. This aptly
describes the level of human rights protection in the context of immigration control.
I share a fear with some other scholars that legal human rights practice may promote
a world view or lead to consequences that we do not actually want to support.#4 In
the context of family reunification, the dark side of human rights also promotes the
status quo of the state-centric world order devoid of solidarity towards extending
human rights protection to people outside their state territory.

A question then arises: what can a researcher do if discontent with this level of
respect for family life? One answer is to call for better human rights protection under
the law, for example, by arguing for more equality between different contexts and
groups of people. Another, perhaps more pragmatic option within the law is to argue
for minor improvements such as giving more weight to certain interests in the
balancing, which has been used in earlier chapters in this dissertation. Wray calls this
approach the “moral reconstruction” of human rights adjudication.#4” One option is
also to look at the outskirts of the law to argue for a more coherent legal system,
which I have done above with general legal principles or soft law guidance on good
regulation. These areas of legal thinking are not as severely affected by the
minimalistic human rights approach, but still have equality and well-being as their

guiding stars. Another option is to look for solutions outside the law. An

#6 Pitjola 2013, pp. 56-57.
“7 Wray 2023, pp. 179-180.
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interdisciplinary approach enables thinking outside the box and introducing new
ideas into legal thinking.

I departed from traditional legal approaches in two of my publications written in
English. However, in Publication II of this dissertation I already chose as a yardstick
the well-being and integration of foreigners and analysed the integration potential of
the family reunification legislation. In addition, Publication II touches upon the
concept of everyday security developed in critical security studies. In Publication I1I,
I first systematised the right to family reunification in Finnish law and then analysed
it through the lens of the politics of belonging. This theory from critical political
studies looks at how politicians and decision-makers understand and construct
society and its members. Belonging is a useful concept bridging politics and law since
the law is clearly structured by a certain understanding of insiders and outsiders.
Publication IV continues to develop the everyday security aspect explored in
Publication II, but now not only from the point of view of the sponsor but also the
family members waiting abroad. The concept of everyday security is a bridge
between the real-life consequences of family separation and the proportionality
assessment, where serious security threats should be given more weight. In addition,
grave security concerns can amount to inhuman and degrading treatment, which
might trigger human rights protection through Article 3 ECHR. However, as
demonstrated in Publication IV, the primarily territorial jurisdiction of human rights
limits state obligations within its borders, but critical legal theory on extraterritorial
application of human rights provides an avenue for enhancing human rights
protection.

As mentioned in Chapter 2.3, although I speak for the importance of socio-legal
research, I have not used sociological methods myself. However, in Publication 11
and again in Publication IV I emphasised the need to know the impacts of the
restrictive law in order to assess the human rights compliance. Impact analysis can
be made either 7z abstracto or in casu, in the same way as the proportionality assessment
itself. Human rights balancing thus includes extra-legal aspects and is inherently
interdisciplinary. Conducting sociological research on impacts of family separation
and restrictions on family reunification is necessary but not sufficient to assess fair
balance. Interdisciplinary analysis is needed to highlight legally relevant factors
among all the possible impacts on people’s lives. On the other hand, sociological
research may reveal new or unexpected impacts later possibly acknowledged to be
legally relevant. This is perhaps the important feedback loop that Wray is referring
t0.48 To emphasise the need for sociological research on impacts and the need for

448 Wray 2023, p. 63.
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interdisciplinary socio-legal studies on human rights obligations in the context of
family reunification was one of the motives for editing the compilation book
including Publication 11T of this dissertation.*4

6.2 Politics of Belonging in the Context of Family Reunification

An interdisciplinary approach combining legal and political studies makes it possible
to analyse the guiding principles and logic behind the legal system of immigration
control. In Publication IV, I chose to apply the theory of the politics of belonging
to the analysis of the legal framework on family reunification in the Finnish
legislation. Many researchers have been interested in the concept of belonging in
relation to immigration,** including in the specific context of restrictions on family
reunification in Finland.#>! My research adds to the existing research by emphasising
the temporal aspect of belonging. It also makes a more comprehensive legal analysis
of the family reunification law. While much of the research on the politics of belonging
has focused on political discourses, I concentrate on legal texts. This approach,
concentrating on legal structures, can also be called legal belonging.452 Politics of
belonging thus describes the hierarchies of belonging perceived by decision-makers
and politicians when they enact laws. People directed by those legal rules may assume
something about their perceived belonging, which may then affect their sense of
belonging. The term belonging is very close to the idea of legal recognition,*>3 but
belonging captures better the two-way connection between the politics of belonging
and the feeling of belonging. However, determining the feeling of belonging was not
the objective of this research.

I have found by means of a legal systematisation of the national rules on family
reunification, that, in principle, Finnish migration law allows family reunification for
almost all categories of migrants. The right to family reunification is denied or
allowed based on the type of the residence permit (temporary, continuous and
permanent) of the sponsor. In Finnish immigration law, there is always the right to

family reunification when the sponsor has a continuous or permanent residence

449 Tiilikainen et al. 2023.

450 Geddes and Favell (eds.) 1999; Castles and Davidson 2000; Yuval-Davis 2006; 2011.
451 Wray 2011; Block 2012; Rytter 2013; Staver 2014; Pellander 2016; Mustasaari 2017.
452 Marglin 2021.

453 Taylor 1994. Used in Mustasaari 2017 in connection with family reunification.
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permit, Finnish nationality or EU citizenship. Only a few categories of certain types
of temporary residence permits with weaker ties to Finland are denied family
reunification. For example, rejected applicants who cannot be returned, which
reflects their perceived non-belonging to society. Some temporary permit holders
are allowed family reunification and thus are given the opportunity to foster
belonging.

However, hierarchies based on the types of residence permit are not the whole
story. The picture becomes messier when the effect of the conditions set by law and
the actual access to the reunification process is considered. For example, permit
holders in most categories are required to fulfil an income requirement, which creates
differential treatment between different socio-economic groups. Family members of
privileged groups perceived to have stronger ties to Finland are exempt from that
condition, including family members of Finnish citizens. The 2016 amendment to
the Aliens Act added a new group, those enjoying international protection, to the
categories of migrants facing restricted family reunification. This caused a change in
the logic of entitlement to family reunification: people under international protection
no longer receive preferential treatment. However, family members of refugees are
in a slightly better position; they may avoid the income requirement if the application
is made within three months of the sponsor receiving their residence permit.

Immigration law thus creates hierarchies of belonging based on residence permit
types and categories. The hierarchy of legal belonging seems to be constructed with
temporary residents at the bottom, continuous residence permit holders slightly
higher up, above them people granted continuous international protection and
finally, at the top, EU citizens and Finnish citizens. From the point of view of
sponsoring residence permits, the hierarchy has low-skilled or low-paid migrant
workers and students at the bottom, highly skilled workers and entrepreneurs next,
then people enjoying international protection, refugees in a slightly better position,
then EU citizens and finally Finnish citizens at the top. Remarkably, the legal
hierarchy differs from the sociological hierarchy described by Koskela,*>* according
to which beneficiaries of international protection are considered less welcome than
people with migrant worker status. However, the recent extension of the family
reunification income requirement to people granted international protection has
indeed narrowed the gap between the legal and sociological hierarchies of belonging.

The strict income requirement disrupts the logic of structural belonging created
by the system of temporary and continuous types of residence permits. Although a

person may be considered to be continuously or even permanently staying in

454 Koskela 2014.
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Finland, their family reunification can be effectively obstructed by the income
requirement. Indirect deterrence policies aimed at discouraging new asylum seekers
have also affected those under international protection in Finland. The indirect effect
of this deterrence policy, combined with rigorous socio-economic gatekeeping,
undermines the structural belonging of people working in low-income jobs, which
may also affect their feeling of belonging. Although this treatment may not constitute
illegal discrimination, it may not be wise in this era of demographic challenges, when
facilitating integration as well as retaining integrated migrants is considered
important. Immigration law should follow the politics of progressive belonging and
respect the principles of equality and proportionality, as well as safeguard the
coherence of the legal system.

In human rights balancing, it is the factor of ties to the host country that mark
the connection with the country of residence. Family members have indirect ties to
the host country where the sponsor resides, but it seems that these ties carry little
legal weight. It is the ties of the sponsor to the host country that matter. In human
rights practice, the ties to the host country are most often measured in terms of time.
The longer the sponsor has stayed in the country, the stronger their entitlement to
rights. This is also reflected in the theory of the progressive inclusion of foreigners.*>
As explained above, refugees and often other people under international protection
have been considered exceptions. However, in national law (with some reflections
in human rights law), the logic of belonging is not so cleatly tied to the passing of
time. Hierarchies of belonging are created through selective logic based on the
prospects for a longer stay and thus potential belonging. In addition, selectivity
through the income requirement has strengthened the economic logic, even at the
expense of international protection.

Following the idea of the progressive inclusion of foreigners, a permanent
residence permit should be considered to prove belonging and waive restrictions on
family reunification. Being granted permanent residence does not currently affect
the strictness of the restrictions on family reunification in Finland. I argue that it is
an exaggeration to have to acquire nationality in order to have the right to enjoy
family unity. To be also effective in the context of immigration, the right to respect
for family life should recognise immigrants who have proven sufficient ties and
successful integration, which permanent residence can be understood to reflect.
Likewise in the Family Reunification Directive, in Article 3(1), the logic of
entitlement to that right is based on the “reasonable prospects of obtaining the right

of permanent residence”. The right to family reunification should already be granted

455 Horvath and Rubio-Marin 2010; Farahat 2014.
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or made reasonably achievable before obtaining permanent residence, when the
sponsor is issued with a residence permit for one year or more. The logic behind the
Directive thus assumes that the sponsor should be allowed family reunification when
issued with a permanent residence permit. However, this is not explicitly stated in
EU law.

The right to respect for family life allows conditions and waiting time to a certain
point, which should be before or at the latest when the sponsor is granted permanent
residence. However, I argue that those restrictions are acceptable only in the context
of voluntary migration. Forced migration should be and indeed has been treated as
an exceptional context, where states have the obligation rather to facilitate than
restrict family reunification. However, this logic seems to be changing in state
practice, as well as in the practice of human rights law. If the ECtHR does not uphold
this exceptionality of the international protection regime, people subjected to forced
migration and enforced separation from family members are faced with similar
restrictions based on progressive belonging and enjoyment of rights than other
migrants. However, the consequences felt in everyday life for forced migrants are
not the same as for voluntary migrants. This is a topic investigated in Publication II1
of this dissertation, which will be addressed in the following sub-chapter.

6.3 Recognising the Extraterritorial Reach of Family Life

Lambert wrote in 1999 on how the applicants in family reunification cases could be
expected to obtain concrete (effective) protection only in situations related to
international protection and the non-refoulement principle protected through
Article 3 ECHR.#¢ In 2004, Mowbray analysed the ECtHR case law on family
reunification and came to the conclusion that the court is “extremely reluctant” to
find violation. He assumed that in order to succeed, the facts of the case would need
to demonstrate “a very serious need for admission”, which he describes “perhaps
involving an immediate risk to the life of the family member in his/her country of
origin” 47 The situation that Mowbray describes is comparable to consequences
amounting to a threat to the rights protected in Article 3 (prohibition of degrading
or inhuman treatment) or even 2 (right to life) of the ECHR. Christoffersen writes

about the interplay and concurrence between different articles, interestingly pointing

456 Lambert 1999.
457 Mowbray 2004, p. 175.
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out cases where Article 3 can be considered as the absolute core of Article 8.458 1
have argued in Chapter 3 that the elsewhere test that determines if there are
insurmountable obstacles to enjoying family life is an essence test for the right to
respect for family life. Article 8 can indeed be considered to have, at its core,
protection similar to that in Article 3. Insurmountable obstacles may manifest as
protection needs triggering Article 3. However, recent case law suggests that the
ECtHR gives less weight to those aspects, which undermines the effectiveness of
Article 8, but also the absoluteness of Article 3.

With these jurisprudential developments and theoretisations in mind, I wrote
Publication III, which deals with the legal challenges but also with the opportunities
that human rights law encompasses to respond to the difficult situation of
restrictions on the family reunification of forced migrants. From a legal point of
view, recognizing the situation of family members abroad is problematic because
states usually do not have human rights obligations towards people outside their
territory. However, extraterritorial human rights obligations do exist in some
circumstances, and are often connected to Article 3 ECHR. Publication III of this
dissertation investigates whether family reunification can be considered such an
issue, and what this means for human rights adjudication, in which the interests of
different actors are weighted in search of a fair balance. The existing literature on
extraterritoriality and human rights mainly concentrates on issues other than
migration control,*” while the existing research on the nexus of migration and
extraterritoriality is more related to border management than to residence permit
applications.*0 However, Stoyanova has acknowledged in her recent research based
on the new human rights case law of the ECtHR that an approach more favourable
to the applicants may also be warranted in the context of immigration control.46! My
research thus develops the existing discussion on extraterritoriality by concentrating
on the less studied context of immigration control and, more precisely, family
reunification.

Human rights protection and the state’s obligation in family reunification cases
are thus based on the interests of the person already in the country. For this reason,
the principle of territorial jurisdiction is not an issue of admissibility in family

reunification cases. However, it could be an issue when recognizing and weighing

458 Christoffersen 2009, p. 160.
49 E.g. Gondek 2009; Da Costa 2013.
460 E.o. Gammeltoft-Hansen 2011.

461 Stoyanova 2023, pp. 243-244. Referring to ECtHR, M.N. and Others v. Belgium [GC dec.], 5 May
2020, para. 124.
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the interests of family members in the balancing exercise. Should the interests and
human rights of family members outside the territory of the host state be taken into
account in decision-making? To answer this question, it is necessary to take a closer
look at the territoriality principle and its possible exceptions. Gammeltoft-Hansen
writes that the “the law on jurisdiction is geared to avoid overlapping or competing
claims to jurisdiction by several states”, but also to avoid a gap in human rights
protection.*2 The ECtHR seems to have two tests for determining jurisdiction: a
state’s control over a territory or control over a person.*®3 Gondek explains that a
more person-oriented interpretation of human rights jurisdiction would always
accept jurisdiction when a state has the authority to make a decision that affects a
person’s life and rights. Gammeltoft-Hansen describes this approach as a “functional
conception of extraterritorial jurisdiction”, which “applies the basic principle of
human rights law that power entails obligations”.#0*+ Gondek further explains that in
the ECtHR practice there is also a gradual approach to person-oriented jurisdiction.
This means that a state’s obligation to secure the Convention rights of a given person
applies proportionately to the control in fact exercised over that person; if the
control is more limited, a person is within the jurisdiction only with regard to
particular rights and obligations.*0>

Although the ECtHR has not explicitly connected extraterritoriality to family
reunification, nor, to my knowledge, has the literature discussed it in this context,*¢
general legal principles apply to all contexts and fields of law. The ECtHR has stated
that in dealing with immigration control and residence permits, extraterritorial
jurisdiction requires a connecting tie with the responding state, and that a
jurisdictional link exists in a situation of pre-existing family or private life that the
state has a duty to protect.*’” Drawing on the literature in other legal contexts, it
seems that a functional conception of extraterritorial jurisdiction could bring family
members abroad within the jurisdiction of the ECHR contracting parties. According
to the functional approach, when a state has the authority to make decisions that
affect the lives and rights of those outside its territory, it also has the obligation in
its decision-making to respect human rights. However, human rights protections in

462 Gammeltoft-Hansen 2010, p. 78.

463 Gondek 2009, p. 373.

464 Gammeltoft-Hansen 2010, p. 80.

465 Gondek 2009, p. 376; Da Costa 2013, p. 302.

466 Except for Stoyanova briefly commenting that extraterritorial jurisdiction seems plausible in the
context of family reunification. Stoyanova 2023, pp. 243—-244.

47 ECtHR, M.N. and Others v. Belgium [GC dec.], 5 May 2020, paras 109 and 123.
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such cases may not be as strong as in the territorial application of human rights. As
Gondek writes, jurisdiction is a question separate from state responsibility.468
Jurisdiction is the permission or obligation to take certain interests or rights claims
into account, but a state’s responsibility may still be limited for contextual reasons
or due to the competing interests at stake. The extraterritoriality situation may thus
affect the balancing of interests undertaken by the ECtHR. Milanovic argues that in
the extraterritorial balancing, “the scales would weigh somewhat more heavily in
favour of state interests than they would otherwise”.4 However, the literature
referred to in Publication III suggests that rights such as the right to life (Art. 2
ECHR) and the prohibition of torture and inhuman treatment (Art. 3 ECHR) should
be given more weight even in an extraterritorial situation.470

My review in Publication III of both the ECtHR and the Finnish case law has
demonstrated that the situation of family members abroad has occasionally been
referred to by the courts when balancing interests and when assessing the existence
of insurmountable obstacles to enjoying family life elsewhere, dependence on the
sponsor or the reasonableness of certain restrictions. Based on this sample, it seems
that the ECtHR has given more weight than the Finnish national courts to the
difficulties of family members abroad. The case law of the ECtHR shows that the
cumulative assessment of relevant factors allows the situation of family members
abroad to be taken into account when determining the most adequate place to
continue family life together. There is room, however, to further develop the
assessment of insurmountable obstacles by better acknowledging the hardships of
family members abroad. The lack of clear legal rules means that an assessment of
the human rights compliance of national practice with regard to this specific aspect
of extraterritorial obligations is not currently feasible. Nonetheless, the Finnish
national case law shows that despite occasionally considering the difficulties of family
members abroad, the courts’ cumulative assessment and consideration of family
hardship is either lacking or has a very high threshold.

In both the ECtHR and in the Finnish courts, judges have sometimes
concentrated on detailed restrictions, such as time limits. Considering the cases
analysed for this publication, it seems that the courts in Finland are sometimes lost
in detail and tend to overlook the assessment of fair balance and insurmountable
obstacles. While the Finnish Supreme Administrative Court has taken the actual

situation of applicants abroad into account when assessing the reasonableness of the

468 Gondek 2009, p. 370.
469 Milanovic 2011, p. 112.
470 See also Milanovic 2011, p. 114.
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three-month time limit for exemption from the income requirement for refugees’
family members, the court disregards the ultimate test of a cumulative assessment of
the most adequate place to enjoy family life. The difficult situation of the family
members abroad should have also been relevant from the point of view of assessing
the applicants’ ability to enjoy family unity, not only for assessing the excusability of
delays in submission. The feasibility of continuing family life elsewhere should be
the centre of adjudication for determining the responsibility of the host state to
ensure family unity, analogous to its importance when using the extraterritoriality
principle to assess which country must fill flaws in human rights protection.

Within this sample of court cases from the ECtHR and from Finland, the
situation of family members abroad was seldom seen as significant, although the
applicants often referred to such issues. However, if a factor is acknowledged in a
decision, it is legally relevant. The challenge is thus to determine the proper weight
to be given to such a factor. Considering Gammeltoft-Hansen’s conclusion that it is
the courts that should determine the reach of states’ human rights obligations
towards people outside state territory,*’! a review of case law indicates that the
territoriality principle is still rather strong. However, the theory of extraterritorial
human rights obligations can offer guidance and add to the balancing test by
emphasizing the responsibility of a state when considering factors threatening life,
health and security. Although, based on the sample used in this chapter, I cannot
know if the authorities have given proper weight to the insecurities faced by family
members abroad in positive decisions, I concede that there are some cases where
these aspects have not been properly recognised. Therefore, it is important that
further theoretical research emphasise this obligation and that empirical research be
undertaken to investigate whether decision-makers respect the rights of family
members abroad.

In my view, the interests, insecurities and refugee status of family members
abroad should be significant in assessing applicants’ ties to the country of origin and
the obstacles to enjoying family life elsewhere. If concerns related to Article 3 ECHR
arise, it should suffice to demonstrate insurmountable obstacles. However, in many
cases these aspects are taken into account only when concerning the sponsot’s ability
to return, and not from the point of view of the family members abroad. As Costello
et al. point out in a publication by the Council of Europe,*’? family reunification can
sometimes accomplish the same ends as humanitarian evacuation from conflict

zones or refugee camps. However, the situation should not need to be so drastic for

471 Gammeltoft-Hansen 2011.
472 Council of Europe 2017, p. 12.
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a cumulative assessment to find a state responsible for permitting family
reunification. The assessment of insurmountable obstacles would then serve as a
backstop activated especially in the case of people receiving or needing international
protection. However, as Stoyanova explains, the issues involving extraterritorial
jurisdiction are sensitive in international relations and international law. Burden
sharing and solidarity may exist between states or even between states and individuals
to a certain point but is rarely considered to be a matter of human rights law

obligations.+73

473 Stoyanova 2023, p. 302.
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7/ CONCLUSIONS

7.1 Human Rights Minimalism and Fading Effectiveness

The research idea for this dissertation emerged from the quest to clarify the role and
content of human rights in the context of immigration control, and more specifically
in the context of family reunification. I have mainly concentrated on human rights
law and the court practice of the European Court of Human Rights for two reasons.
First, because domestic Finnish decision-makers follow human rights standards
created by the ECtHR as minimum standards for fair treatment of foreigners.
Second, because the human rights standards of the ECtHR for family reunification
are rather unclear and ever evolving. Nowadays European Union law is an equally
important source of supranational obligations, which I have included for purposes
of comparison, especially from the viewpoint of proportionality assessment.
However, the focus is on human rights obligations. Therefore, I have first
determined through legal analysis the standards of the ECtHR, which has also
required theoretical analysis of the principles guiding legal thinking. Since the
research approach is critical and the aim is to enhance human rights protection, I
have theorised on ways to develop the decision-making to make it more coherent
and protective. However, I have also acknowledged the sensitivity and weak rule of
law in this policy area, and thus tried to keep the approach pragmatic. I call my
approach merging legal principles and political pragmatism principled pragmatism.
Legal decision-making in human rights cases is often conducted through
proportionality assessment, also called balancing, which in family reunification cases
of the European Convention on Human Rights is called a fair balance test. I have
concentrated on the human rights obligations stemming from the interpretation of
the ECtHR on the right to respect for family life protected by Article 8 ECHR. I
have thus omitted, for example, considerations of equal treatment (Article 14
ECHR), which is an important aspect that would require a separate investigation.
Furthermore, by concentrating only on the aspect of proportionality and balancing,
I have omitted some important questions such as the personal scope of family
members protected by Article 8. However, I have included some additional aspects
such as the extraterritorial jurisdiction of the ECtHR (concerning Article 1 ECHR)
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since that explains the contextual limitation existing in cases concerning immigration
control in general, and in cases of family reunification, the interests of family
members abroad in particular.

Balancing as a human rights obligation has two dimensions: procedural and
substantive. The ECtHR thus requires that a national actor make a proportionality
assessment and give justification for the restrictions, but it can also assess the test
substantively. However, especially in the context of immigration and family
reunification, the ECtHR does not readily replace the assessment made by national
authorities with its own assessment but may find a violation in the total absence of
any assessment. Limiting its review to procedural assessment can be seen as
demonstrating greater respect for the principle of subsidiarity, although sometimes
procedural aspects can also amount to finding a violation. The ECtHR thus
sometimes leaves it to the national actors to determine the relevant factors and their
weight in the balancing. National authorities in their responses to the complaint need
only demonstrate that a proportionality assessment similar to the fair balance test
has been conducted by the legislature, administrator or the court. In principle, the
ECtHR does not care which actor at national level is in charge of human rights
monitoring.

Although the ECtHR has been hesitant in creating clear principles, some
guidance and standards can be drawn from cases in which the ECtHR has
substantively assessed the balancing. I have listed the factors in the balancing that
the ECtHR has taken into account in its case law, such as the ties to host countries
and to countries of origin.*’* In addition to the interests of the applicants, the ECtHR
also takes into account the interests of the state, such as maintaining order or
managing public finances. However, listing these factors and expecting the
respondent states to consider them is still almost purely a procedural requirement.
A more substantial proportionality test involves assessing the weight of different
factors against each other. Although more detailed guidance would be helpful for
national authorities to monitor obligations and ensure a more equal human rights
protection between contracting parties, the ECtHR has been reluctant to assume
that role. In the wider picture, the ECtHR is being sensitive to state views and
following the strengthened principle of subsidiarity, thus being pragmatic. Principled
pragmatism would require not losing the essence of human rights protection while
allowing a margin of appreciation and following the principle of subsidiarity. I argue
that this could be secured by paying more attention to the quality of the
proportionality assessment, for example, by assessing more carefully the

474 See this synthesis, pp. 62—63.
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reasonability and probability of the adverse societal consequences that the state relies
on.

It is therefore difficult, if not impossible, to understand the balancing without a
wider picture of the principles related to the competences of the ECtHR, the scope
of a human right and various other phases in the proportionality analysis. I argue
that the inherent limitation in the context of immigration control detected by many
observers has its roots in the principle of territorial jurisdiction. The control of entry
of foreigners is, by default, outside the competence of the ECtHR since the people
requesting entry are typically outside the country and without strong ties to the
respondent state. However, in family reunification cases the rights holder, the
sponsor, is in the host country. It is therefore obvious that human rights obligations
bind the host state, but the context of immigration control nevertheless plays a role.
I argue that the factor of the sponsort’s ties to the host country should be paid more
attention and given more weight. For example, sponsors holding a permanent
residence permit should be allowed to invite family members to live with them.
However, it is also important to note that in case of forced migration, the severed
ties with the country of origin (insurmountable obstacles) carry considerable weight
and may constitute an exception to the requirement of ties to host country.

In addition to the human rights standards created by the ECHR and the ECtHR,
national authorities must follow the requirements of EU law. The same human rights
principles guide the Court of Justice of the EU in family reunification cases, but EU
law also offers better protection. When considering human and fundamental rights,
the CJEU conducts a proportionality assessment, which often differs slightly in
content, rendering the practice slightly more protective of immigrants’ rights. EU
law recognises the right to family reunification as a default point, whereas the ECtHR
considers it to be an exception to the rule of sovereign power over the admission of
immigrants. It thus seems that the ECtHR is still uncertain about its competence in
the context of immigration control. This difference in competence and the default
point for balancing could affect the outcome even more than it actually has. The
image of European supranational standards in family reunification seems rather
coherent despite the differences. In my view, European standards are interlaced like
a television screen showing two slightly different fields in one image.

From the viewpoint of the national authorities, it is therefore quite safe also to
follow the CJEU in human rights interpretation. However, EU law does not cover
all situations, whereas Article 8 ECHR should. The interplay and gaps between these
two systems becomes apparent, for example, in the legislation and approach

concerning the subsidiary protection category. The EU has recognised this
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protection category based on ECtHR practice protecting people from return to life
threatening or inhuman circumstances (Art. 3 ECHR). The treatment of people with
refugee or subsidiary protection status is in many ways similar. However, the EU
legislature has not included people with subsidiary protection in the Family
Reunification Directive. Therefore, the supranational rules protecting their family
life in family reunification applications is left entirely to the ECtHR to determine.
Unfortunately, the human rights court has chosen to downplay their protection
needs and allow restrictions similar to those used in cases of voluntary migration.
This interpretation is, rather surprisingly, partly justified by the gap in EU law. The
ECtHR has taken that gap as a sign of national opinion not to grant beneficiaries of
subsidiary protection rights similar to those enjoyed by refugees.

In my research, I have observed that the fair balance test connected with Article
8 is not purely legal analysis, but can accommodate different values and political
opinions expressed by legitimate democratic processes. In addition, the ECtHR
follows the principle of subsidiarity by allowing a margin of appreciation in
determining the aim of restrictive measures as well the weight of the public interest.
The approach of the ECtHR can be described as pragmatic. I have also found that
the human rights standards for the protection of family life are minimal in the
ECtHR. T have divided the development of the balancing test into four phases,
where the first establishes principles such as the elsewhere rule, the second
introduces balancing, the third develops the balancing to be more protective and the
last one depicts the declining effectiveness of the right to respect for family life in
the context of immigration control. This is illustrated by using the theory of core
rights (core of a human right). Earlier research has recognised a certain logic in
court’s reasoning that places the opportunity to enjoy family life elsewhere as a
threshold for human rights protection and a decisive factor in the balancing. I argue
that the elsewhere test is, or could be, an essence test indicating the core of the right
to respect for family life in the context of family reunification and migration control.

Recent case law in the ECtHR has shown, however, that the core, if it exists, is
compromised. I argue that the current practice allows balancing the right away. The
core is traditionally understood to be absolute, which raises doubts about the
accuracy of my theorisation on the core and the essence test. However, some
theories on interpreting the core rights suggest that a core can also be relative. If the
elsewhere test appeared absolute before, now the ECtHR continues with the
balancing even after finding insurmountable obstacles to enjoying family life
elsewhere. This is unfortunate from the point of view of effective protection and

clear standards. In a policy area where inherent limitations already affect the scope
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of the right, and the objects of the law are not usually presented in the processes of
democratic law-making, it would be important to have clear standards or at least a
clear backstop ensuring human rights protection in the national law and court
practice. If the ECtHR allows and expects the national actors to determine the
substantive content of the protection, it should be able to describe the core, the
situation when a contracting party is obliged to accept family reunification.
Otherwise, the right to respect for family life is meaningless and empty in the context
of family reunification. However, although the ECtHR may have changed its
approach to the elsewhere test, the factor of obstacles to enjoying family life

elsewhere remains important and carries considerable weight in the balancing.

7.2 Evasion of Responsibility at the National Level

The ECtHR thus expects the national actors to safeguard and monitor human rights
protection. This is one aspect of the subsidiarity principle. In the context of family
reunification, the ECtHR requires legality, legitimate aim and proportionality, and
the proportionality assessment is called a fair balance test. The supranational human
rights court gives some guidance on the content, but rarely reviews the accuracy of
the balancing exercise or indicates which national actor should conduct it. I
investigated how the balancing is organised between legislative, administrative and
judicial actors at the national level and also analysed the advantages and challenges
of the chosen national system. However, my analysis is not comprehensive or
systematic, but provides examples of a limited number of situations in the context
of family reunification where restrictions are applied, and thus where human rights
obligations should be taken into account. I concentrated on legislation, legislative
drafting and the practice of the Finnish Constitutional Law Committee because this
phase of human rights monitoring has been less studied, although, in my opinion,
very important for human rights protection. My initial plan was to include a more
systematic analysis of national court cases, but I had to abandon that due to time
constraints. However, relevant court cases are considered in specific questions.

In Publication I of this dissertation, one of my observations was that the Aliens
Act, which includes the relevant legislation, has various provisions that require the
administrator to assess the proportionality of a negative decision. Those provisions
can be seen to accommodate the requirement of proportionality assessment of the
ECtHR. The application of those provisions is dynamic. Although the current text
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may not explicitly mention all the factors that the human rights court has referred
to, the authorities seem to follow the supranational case law, both from the CJEU
and the ECtHR, and adjust their decision-making to meet the requirements. The
courts seem to follow a similar dynamic approach. However, there is a significant
structural problem in such an ex post human rights protection system, which the
Supreme Court of Finland has also pointed out; provisions reflecting the
proportionality principle are weak when compared with the clear legal rules enacted
in other provisions. This is a consequence of strong principles of legality and
democracy. It is debated if the proportionality assessment can deem void a restriction
which is clearly expressed in the national law. The ECtHR clearly expects the states
to ensure that the outcome is not in breach of international obligations and therefore
the proportionality assessment, at whatever stage it is made, must be effective.
However, access to rights and the effectiveness of the human rights protection is
undermined when the explicit conditions are so strict that in many cases recourse to
the proportionality assessment is needed to reach an outcome compatible with
human rights. For these reasons, I turned to investigate the ex ante review of the
human rights obligation in the Finnish system.

Indeed, as Publication II of this dissertation demonstrates, in Finland the
constitutionality, including human rights compliance, is mainly monitored ex ante by
the Constitutional Law Committee. The Committee is expected to ensure that the
legislature has conducted a human rights impact assessment, and then it should also
comment on any problems with basic or human rights obligations. The
Constitutional Law Committee in Finland is a political organ, but it is supposed to
make a legal assessment with the help of legal experts. Therefore, I argue that this
phase would also be ideal for assessing substantively zz abstracto the proportionality
of restrictions. However, in the question observed related to restriction on income
requirement, the Constitutional Law Committee did not conduct substantial
balancing but passed the task onto the administration. It allegedly secured minimal
human rights obligations and issued some instructions on the factors to be taken
into account in the balancing at the administrative level. In my opinion, the
obligation passed on to the administration to conduct the overall assessment of
relevant factors may be a sufficient but certainly not an efficient way to protect
human rights. Access to rights is endangered if the applicants who may benefit from
the fair balance test do not even apply because they do not prima facie meet the
income requirement. I argue that the Constitutional Law Committee should conduct

substantial balancing in abstract form.
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After the large number of asylum seckers in 2015 and consequently a large
number of people being granted international protection, the Finnish legislature was
determined to bring the right to family reunification to the minimum level in the
light of supranational law obligations. An amendment to the Aliens Act in 2016
ended the facilitation of family reunification for sponsors under international
protection by extending the income requirement to all, only with the three-month
exception for refugee sponsors and later the exemption of minor sponsors. In
addition, the law imposes a condition on refugee sponsors regarding exemption from
the income requirement: it is granted only if family life is not possible elsewhere
(Section 114.4.3). This reflects the minimal level of respect for family life. The
approach is similar to, and most likely adopted from, the Family Reunification
Directive (Art. 12). The elsewhere test has thus also become a condition for enjoying
human rights, in addition to being a backstop for minimum human rights protection
when balancing interests. The difference is that when the elsewhere test is a
condition, no balancing 7z casu with national interests is made. From the viewpoint
of the legislature, the elsewhere test has transformed from a categorical facilitation
principle to a factor considered in an individual case to make sure that family
reunification is granted only when required by human rights law. In practice, this
may lead to double assessment of protection needs: first in the asylum process and
later in the family reunification process.*7>

The national legislature in Finland has thus chosen to remove the categorical
facilitation of family reunification from people receiving international protection.
However, human rights obligations remain and now the courts need to tackle the
task of ensuring compliance with human rights. The fair balance test and the
elsewhere rule are central to this assessment. Structural problems in human rights
monitoring such as evading responsibility for proportionality assessment by passing
it on to other actors may create situations where individuals have problems in
accessing their human rights. When the human rights standards favouring people
with protection needs are left to national courts to supervise, and sponsors enjoying
international protection must fulfill the income requirement,*’¢ many do not even
apply. By passing the human rights monitoring to the next level, the legislature shows
half-hearted commitment to human rights and succeeds in its objectives to reduce
the number of family reunifications and use the strict policy as a deterrent to reduce

the number of asylum seckers.

475 As observed in the case of minor sponsors before the exemption was reinstalled. See Non-
discrimination Ombudsman 2020.

476 Which is estimated to be possible for very few. See Miettinen et al. 2016.
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In the bigger picture, the role of human rights in European supranational law and
the relation between EU law and the ECtHR standards seem to be unclear, or even
intentionally blurred. It is a mistake to conclude that the Family Reunification
Directive allows restrictions to the rights of subsidiarily protected sponsors when
they are excluded from the personal scope of that directive. A correct conclusion
would then be that the EU law does not say anything about their family reunification
and therefore the legislature should pay more attention to the standards of the
ECtHR. However, the ECtHR has recently allowed the state opinion, which is in a
way also reflected in the EU politics, to affect its standards of protection. This
vicious cycle of influence between actors at different levels may ultimately affect the
wellbeing of foreigners at the national level.

Due to the incoherence, but also to the incompleteness of the ECtHR standards,
I have engaged in theoretical analysis beyond dogmatic legal methods and the
established legal obligations. Publication IV of this dissertation approaches the
question of fairness and coherence of national law from the viewpoint of legal
belonging. The theory of the politics of belonging analyses political speech on
belonging and acceptance of foreigners as members of society. I have conducted a
similar analysis but based on legal provisions, thereby analysing belonging as
reflected in the law. Allowing a foreigner family reunification is a prime indicator of
acceptance as a member of society. I have pointed out, among other things, how
Finnish law makes no distinction between most temporary residence permit holders,
continuous permit holders or permanent permit holders regarding their right to
family reunification. According to the idea of progressive inclusion, the stronger and
longer the ties, the better the rights should be. Ties to the host country are also
recognised as a factor in the fair balance test of the ECtHR. As mentioned in Chapter
3 of this synthesis, better human rights protection could be attained by giving more
weight to the ties to the host country. In Finnish law, facilitation of family
reunification in the form of exemption from the income requirement is provided
only after the sponsor obtains Finnish nationality. The belonging is thus indicated in
terms of the socio-economic situation rather than ties to the host country. This may
appear unfair and problematic among foreigners who already have strong ties and
even permanent residence, but income below the required level. While their

belonging is not recognised, their own sense of belonging may also be undermined.
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7.3 Erosion of International Protection and Solidarity

The role of human rights in immigration control, and, more precisely, in family
reunification, is thus weak and the level of protection minimal, especially in the case
of sponsors enjoying international protection. In this dissertation, I have paid
attention to different types of sponsors: voluntary migrants and involuntary migrants
meaning people under international protection. However, there are also significant
differences within those broad categories, such as between categories of international
protection. I have not addressed temporary protection categories and their family
reunification in this study, but I have pointed out the different treatment in human
rights protection between refugee and subsidiary protection statuses. Although I
have not included an analysis of the equality test and Article 14 ECHR in this study,
the question of equality is at the heart of the fair treatment of foreigners. Selective
policies familiar to the management of voluntary migration are applied to involuntary
migration as well. The erosion of international protection and half-hearted
commitment to human rights that can be noticed in other issues such as “pushbacks”
of asylum seekers,*’7 is also felt within family reunification law and practice when the
subsidiarily protected sponsors are treated similarly to voluntary migrants. The
insurmountable obstacles test no longer seems to be an essence test and a trump
card e for people enjoying international protection. The group vulnerability of
people enjoying international protection is not recognised by the ECtHR. In national
law, only particular vulnerability is considered as a factor guaranteeing protection of
family life, which leads to essentialism and minimalism within the vulnerability
discourse as well.

It seems that the European supranational law is struggling to create a coherent
picture between the two supranational courts and the states. Some states have chosen
to treat subsidiary protection equally to refugee status, whereas others, such as
Finland, have chosen to treat them differently. The legislature in Finland has argued
for equal treatment between subsidiary protection and voluntary migration statuses.
EU law says nothing because the sponsors benefitting from subsidiary protection
are excluded from the scope of the Family Reunification Directive. Equal treatment
between protection statuses can be argued for based on human rights law. However,
the ECtHR itself has interpreted the gap in EU law as a sign of no favourable
treatment envisaged by states to people benefitting from subsidiary protection status.
This can be considered as another manifestation of the strengthened subsidiarity

477 See e.g. Thym 2023.
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principle. The ECtHR has thus chosen not to engage with this question although it
has had an important role in creation of subsidiary protection in EU law. When
international obligations are not clear, for example, when they are only based on
ambiguous court practice, state practice seems to have the power to persuade a
change in approach. However, the ECtHR should resist politisation and
securitisation of human rights standards, as well as safeguard the effectiveness of
human rights protection, for example, by only allowing margin of appreciation in
regards the weight of national interest in balancing, and preferably only outside the
core area.

Selective policies usually aim at protecting the economic wellbeing of the country,
which is one of the legitimate aims for the restrictions in Article 8 ECHR. Economic
interests have gained more weight in the fair balance test over time. If earlier security
considerations were needed to deny foreigners protection or human rights,
economic considerations now seem to be enough. However, economic
consequences also need to be substantiated and their probability assessed. People
granted international protection may be a bigger burden on public finances than
other migrants. Conversely, restricting family reunification of labour migrants based
on economic considerations is less plausible, especially in a situation of labour
shortages. However, international protection has been understood as an exceptional
sphere with an exemption from the income requirement. Therefore, since they are
heavier, security considerations may be needed to justify restrictions or denial of
rights in that area. However, to hold on to the justice and rule of law requires
reasonable security concerns and proportionate restrictions. The proportionality
assessment should be more rigorous in the case of security claims. My research
demonstrates how the wave of securitisation of asylum seeking documented in other
research has spilled over to the context of family reunification. I have shown in
Publication II how the restrictions on family reunification of beneficiaries of
international protection are indirectly justified by security concerns associated with
a major influx of asylum seckers. This may not be direct securitisation of family
reunification, but indirect deterrence policies whatsoever. As Publication IV of this
dissertation points out, these policies designed to deter asylum applications and new
people from entering the country mostly affect people enjoying international
protection and already present in the country.

Some security concerns are more legitimate than others. In addition, some
security threats are felt in the host country, and some abroad. However, the
imbalance between acknowledged interests is striking in family reunification cases
where the family members abroad may face security threats. In Publication III of
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this dissertation, I presented examples of national court cases as well as ECtHR court
cases in which the insecurities of family members are referred to. It seems that in
most cases those interests are recognised, but not given decisive weight. The purpose
of this research is not a systematic analysis of court cases but a theoretical exploration
of the legal options to take better account of those security considerations. The
challenge in this context of immigration control and family reunification is that the
applicants are abroad, and states’ human rights obligations are by default limited to
people on their territory. However, I argue that the extraterritorial application of
human rights obligations is justified when the applicants face situations capable of
triggering Article 3 ECHR, which protects against inhuman and degrading treatment.
Even such absolute human rights obligations cannot normally be attributed to a
foreign state, but the family connection with the sponsor establishes a jurisdictional
link that creates an obligation to respect human rights. Such extraterritorial
application of Article 3 would enhance safe and controlled pathways to international
protection and secure life in dignity for the whole family.

From a legal theoretical viewpoint, the above-described approach means placing
Article 3 ECHR in the fair balance test together with Article 8 ECHR. It seems
plausible that Article 3 reflects the idea of protecting human dignity and that it can
be found at the core of every human right. Therefore, the prohibition of inhuman
and degrading treatment can also be protected through the right to respect for family
life. I argue that the elsewhere test described in this study is capable of
accommodating Article 3 rights as well. When no other state is willing or able to
protect against degrading treatment and secure family unity and life in dignity for the
whole family, the host state should facilitate family reunification. Such a situation
touches the core area of Article 8 and, therefore, very weighty reasons for restrictions
of family reunification should be evinced by the state. It may even be necessary to
determine an absolute core area where restrictions are not allowed in order to
safeguard the effective respect for family life in human rights law. I argue that a
human right cannot be thoroughly relative for it to be effective. In addition, the
ECtHR should autonomously apply these standards to every case without making
prejudgements through distinctions between protection statuses determined by
states and the EU. Indeed, this is how the ECtHR has operated before. My
suggestions for adjustments to the proportionality assessment are moderate; they can
also be called pragmatic. The adjustments would not make a big difference in the
rights of migrants but rather halt the backsliding of the treatment of migrants and
especially of the respect for the international protection regime.
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Sosiaaliturvan rajoilla

Jaana Palander

Eurooppaoikeus ja pienipalkkaisten ulkomaalaisten
tyontekijoiden perheenyhdistaminen

Tarkastelussa tulorajan lainmukaisuus ja suhteellisuus

Tdssd kirjoituksessa kasitellddn Euroopan unionin (EU) tai Euroo-
pan talousalueen (ETA) ulkopuolelta eli niin sanotuista kolman-
sista maista tulevien tyontekijoiden perheenyhdistimista niin Suo-
men kansallisen oikeuden kuin EU-oikeudenkin ndkoékulmista.
Maahanmuutto-oikeus, toisin sanoen ulkomaalaisoikeus, ja sosiaali-
oikeus nivoutuvat yhteen perheenyhdistimiselle asetetun tulorajan ja
sithen liittyvan hallintokdytannon kautta. Perheenyhdistdmistd voidaan
eurooppaoikeudessa pitdd yhtdéltd sosiaalisena oikeutena ja toisaalta myos
vapausoikeuksiin liittyvdnd oikeutena. Sosiaalioikeus liittyy perheen-
yhdistamiseen myos sitd kautta, ettd ulkomaalaisille myonnettéva sosiaali-
turva voi helpottaa perheenyhdistimistd. EU:n tai ETAn ulkopuolelta tu-
levien tyontekijéiden ja heiddn Suomessa oleskelevien perheenjasentensa
oikeus sosiaalietuuksiin on laaja; ldhes yhdenvertainen kansalaisten kanssa.
Oikeus sosiaalietuuksiin on oleellinen seikka, koska perheen toimeentuloa
tukevat etuudet otetaan jossain madrin huomioon perheenyhdistdmis-
hakemusten yhteydessd ulkomaalaislain (L 301/2004) toimeentulovaati-
musta (39 §) sovellettaessa ja tulorajan téyttymisté arvioitaessa.
Toimeentulovaatimus on vahva padsdianto eurooppalaisessa maahan-
muutto-oikeudessa, vaikka kritiikkidkin on esiintynyt juuri perheenyh-
distimisen rajoittamiseen liittyen (Hervey 1995; Peers 2004). Perheenyh-
distdmiseksi vaadittujen tulorajojen on katsottu luovan pienipalkkaiset ja
matalan osaamistason globaalit tyomarkkinat, jotka eivit ole perheystaval-
liset (Nagy 2010; Wickramasekara 2015). Suomessakin perheenyhdistdmi-
sen ehtona oleva tuloraja on sen verran korkea, ettd huolimatta joidenkin
sosiaalietuuksien huomioimisesta pienipalkkaiset ulkomaalaiset tyonteki-
jat eivdt saavuta oikeutta perheenyhdistimiseen. Jukka Kononen on tar-
kastellut ulkomaalaisen prekaarin ty6voiman muun muassa perheenyhdis-
tamiseen liittyvdd eriarvoisuutta. Konosen mukaan toimeentuloedellytys
tuottaa sivutuotteena luokkapohjaisen erottelun: suuripalkkaisissa tehté-
vissd tyoskentelevilldi on automaattinen perheenyhdistdmisoikeus, kun
taas pienipalkkaisilla aloilla tyoskentelevilld ei ole oikeutta perheenyhdis-
tamiseen (K6nonen 2014, 180). Kuten tdssa artikkelissa ilmenee, myos kes-
kipalkkaisilla tyontekijoilld, kuten sairaanhoitajilla, voi olla ongelmia tu-
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lorajan saavuttamisessa. Tdssd kirjoituksessa ongelmaa tarkastellaan niin
kansallisten kuin eurooppalaistenkin oikeussddntdjen ja suhteellisuuspe-
riaatteen valossa.

Artikkelin tavoitteet ovat kolmenlaiset. Ensinnakin tarkoitus on tuoda
esille monien ulkomaalaisten tyontekijoiden vaikeus saada perhe Suomeen.
Perheenyhdistdmisen ehtona oleva tuloraja voi muodostua ylitsepadsemat-
tomaksi esteeksi pienipalkkaisia tai jopa keskipalkkaisia toitd tekeville ul-
komaalaisille. Téssa kirjoituksessa osoitetaan esimerkinomaisesti, kuinka
EU:n ulkopuolelta tulevan sairaanhoitajan palkka ei todenndkaisesti riitd
kolmen perheenjdsenen saamiseksi Suomeen. Artikkelin toinen tarkoitus
on kartoittaa se lainsddadéanto, oikeuskdytinto ja viranomaisohjeistus, joka
tulorajan arviointiin liittyy (seurattu 26.9.2016 saakka). Kokonaiskuva on-
kin hieman monimutkaisempi kuin voisi olettaa, silld jotkut etuudet voi-
daan laskea tuloksi, kun taas toisia ei. Valitettavasti sosiaalietuuksien huo-
mioon ottamisen mahdollistaman perheenyhdistimisen helpottamisen
konkreettiset vaikutukset jaavit kuitenkin puolitiehen, koska oleellisimpia
lapsiperheiden toimeentuloa turvaavia etuuksia ei joko oteta huomioon tai
niistd ei ole saatavilla tietoa.

Artikkelin kolmas tarkoitus on tarkastella edelld kuvailtua ongelmaa
suhteellisuus- ja kohtuullisuusperiaatteiden kautta. Euroopan unionin
maahanmuutto-oikeus tarjoaa vilineitd tarttua tdhdn kysymykseen per-
heenyhdistamisdirektiivin (Neuvoston direktiivi oikeudesta perheenyhdis-
tamiseen 2003/86/EY) tulkinnan ja erityisesti Euroopan unionin tuomio-
istuimen (EUT) oikeuskédytanngssa vahvistuneen suhteellisuusperiaatteen
soveltamisen kautta. Maahanmuuttoasioissa on vakiintunut lahinné eu-
rooppaoikeuden kautta vaatimus kokonaisharkinnasta, jossa arvioidaan
kielteisen paitoksen kohtuullisuutta eri tekijoiden valossa. Suhteellisuu-
den ja kohtuullisuuden voidaan julkisoikeudessa ymmairtédd tarkoittavan
hieman eri asioita, mutta ne kuitenkin liittyvat oleellisesti yhteen: ne ovat
kuin saman kolikon kaksi eri puolta (Kotkas 2009). Téssa kirjoituksessa
suhteellisuudesta puhutaan lahinné abstraktisti lainsdddannon kohdalla ja
kohtuullisuudesta puolestaan viranomaisen konkreettiseen péaitoksente-
koon liittyvén yksittdistapauksellisen harkinnan kohdalla.

Kansallisen oikeuden ja viranomaiskaytdnnon eurooppaoikeuden mu-
kaisuuden tarkastelun lisiksi my6s kansallisen oikeuden ja oikeuskirjalli-
suuden nakokulma tarjoaa mahdollisuuden kriittiseen tarkasteluun. Kun
arvioidaan ulkomaalaislain 39 §:ssd mainittua toimeentulotukea vastaavan
muun toimeentuloa turvaavan etuuden médritelmdd ja Maahanmuut-
toviraston soveltamisohjeessa oletettua tyomarkkinatuen rinnastamista
toimeentulotukeen, oleelliseksi nousevat sosiaalioikeuden keskeiset mai-
ritelmit ja jaotukset. Tarkoitus on myds osoittaa, ettd etuuksien maaritte-
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lemiselld, kuten myds tulorajan tasolla, voi olla vaikutusta lainsdddénnon
suhteellisuuden tai paatoksen kohtuullisuuden arviointiin.

Esimerkkind filippiinildisten hoitajien perheenyhdistiminen

Jotta perheenyhdistimisen hankaluutta olisi helpompi arvioida konkreet-
tisesti, tarkastellaan tdssd tutkimuksessa esimerkkitapauksena kuvitteellis-
ta mutta todenmukaista filippiinildistd sairaanhoitajaa. Jo usean vuoden
ajan Suomeen on rekrytoitu ulkomaalaisia tyontekijoita EU:n ulkopuoli-
sista maista erityisesti hoitoalalle. Filippiinit puolestaan on maailmankuu-
lu hoitoalan tyontekijoiden kouluttaja ja vieja. Myos suomalaiset rekry-
tointifirmat ja sairaanhoidon yksikot ovat tuoneet filippiinildisid t6ihin
hoitoalalle. Filippiinit ja hoitoala on valittu esimerkiksi siitd syystd, ettd
tama kategoria ulkomaalaisia tyontekijoitd on yhtdaltd huomattavan suuri
ja toisaalta varsin vakiintunut. Esimerkiksi henkilostovilitysfirma Opteam
on rekrytoinut sairaanhoitajia ja lahihoitajia Filippiineiltd vuodesta 2007.
Moni filippiinildinen sairaanhoitaja my0s tyoskentelee ensin ldhihoitaja-
na (Koivuniemi 2012). Jo pelkastdan Opteam oli rekrytoinut vuoden 2013
loppuun mennessé yhteensd vajaat 100 hoitajaa, joista 6 oli palannut takai-
sin Filippiineille. Opteam kertoo internetsivuillaan, ettd heiddn rekrytoi-
mistaan hoitajista Suomen kansalaisuuden oli sithen mennessé saanut 2 ja
9 oli asettunut Suomeen perheensd kanssa. (Opteam 2013.)
Perheenyhdistdmisid siis tehddan, mutta tutkimuskentéltd kuuluu
my0s huolestuneita ddnid perheenyhdistaimisen vaikeudesta tiukkojen tu-
lorajojen takia. Tiina Vaittinen ja Lena Nare tarkastelevat artikkelissaan
oikeudellisia ja hallinnollisia rakenteita, joiden vuoksi tydperusteista siir-
tolaista voidaan kohdella eriarvoisena ja pitda hyodykkeend, jota tydomark-
kinat ja yhteiskunta hy6édyntavit omien tarpeidensa mukaisesti. He arvos-
televat erityisesti sitd, ettd toimeentulovaatimus ja korkea tuloraja estavit
pienipalkkaisten ulkomaalaisten perheenyhdistamisen ja mahdollisuuden
normaaliin perhe-elimddn Suomessa. (Vaittinen ja Nare 2014.) Myo6s Ta-
loussanomat on kirjoittanut pienipalkkaisten tyontekijoiden perheenyh-
distdmisen vaikeuksista korkean tulorajan takia sekd listannut 2 600 am-
mattia, joissa on liian pieni palkka, jotta ulkomaalainen voisi asua perheen
kanssa ja tehdi t6itd Suomessa (Taloussanomat 23.10.2011).
Esimerkkitapauksessa filippiinildinen sairaanhoitaja Dalisay tyosken-
telee suomalaisessa sairaalassa. Hanen tullessaan Suomeen t6ihin perhe jai
vield odottamaan kotimaahan, mutta nyt kun Dalisay on juuri saanut tois-
taiseksi voimassa olevan tyosopimuksen, han haluaisi kotoutua Suomeen
perheensd kanssa. Hanen kuukausipalkkansa sairaanhoitajana on nettona
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2 141 euroa kuukaudessa (21,5 prosentin vero), miké on laskettu sairaan-
hoitajan keskipalkan mukaan ottaen huomioon vuorotydsti saatavat lisat
(Tehy tilastoina 2013). On hyva huomata, ettd sairaanhoitajan keskipalkka
3 030 euroa bruttona kuukaudessa on vain hieman pienempi kuin suo-
malaisten keskipalkka 3 308 euroa tai hieman enemmain kuin mediaani-
palkka 2 946 euroa kuukaudessa (Tilastokeskus 2014). Dalisayn palkka on
kuitenkin 10 prosenttia pienempi kuin hdnen monilla kollegoillaan, koska
hén ei vield tayta suomalaisia patevyysvaatimuksia, mika on tyypillista ul-
komaalaisilla hoitajilla (Koivuniemi 2012, 25). Moni Dalisayn maanmie-
histd tyoskentelee ldhihoitajina ja heilld on joitain satoja euroja pienempi
palkka.

Maahanmuuttoviraston ohjeistuksen mukaan tuloraja kahden lapsen
ja puolison perheenyhdistdmiselle on 2 600 euroa nettona kuukaudessa.
Soveltamisohjeessa ilmoitetun mukaisesti Maahanmuuttovirasto ottaa au-
tomaattisesti tulona huomioon lapsilisan kahdesta lapsesta eli noin 200 eu-
roa kuukaudessa (MIGDno/2013/1032). Dalisayn tulot jaavit siis lopulta
259 euroa alle vaaditun tulorajan. Tuon tulorajan saavuttamiseksi Dalisayn
tulee joko tehdd muuta tyota kokopdivityon lisaksi tai 10ytda puolisolleen
ty6td Suomesta. Jos tyonsaanti ei onnistu, perheen tulee pohtia, tulisivatko
vain lapset tai vain toinen lapsista Suomeen. Dalisay, kuten moni muu-
kin ulkomaalainen tyontekij, joutuu lopulta valitsemaan perheen yhdessa
olemisen ja Suomessa tyoskentelyn vililta.

Toimeentuloedellytyksen soveltaminen
perheenyhdistamistapauksessa

Kotimainen lainsdaddanto ja soveltamisohjeet

Edelld kuvatussa Dalisayn tapauksessa oleellista on toimeentuloedellytyk-
sen tulorajan ja huomioon otettavien tulojen madrdaytyminen. Suomen
ulkomaalaislain mukaan perheenjédsenelle myonnetdan tilapdinen tai jat-
kuva oleskelulupa, riippuen perheenkokoajan oleskeluluvan tyypisté (45 §
3 mom. ja 47 § 3 mom.). Perheenkokoajalle ei varsinaisesti ole asetettu
muita vaatimuksia kuin oleskelulupa. Hakijan eli perheenjdsenen puo-
lestaan tulee padsadntoisesti kuulua ydinperheeseen (37 §), hakea oleske-
lulupaa ulkomailta (45 § ja 47 §) ja tdyttdad toimeentulovaatimus (39 §).
Yleisind oleskeluluvan saamisen edellytyksind ovat liséksi asianmukaiset
matkustusasiakirjat ja se, ettei hakija ole vaaraksi yleiselle turvallisuudelle
(11°§). Dalisaylla on toistaiseksi voimassa olevaan tyésuhteeseen perustuva
jatkuva oleskelulupa, joten hdnen perheenjasenikseen katsottavat puoliso
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ja lapset saavat myos jatkuvan oleskeluluvan, mutta edellytyksena on, ettd
perheen toimeentulo on turvattu.

Ulkomaalaislain 39 §:n 2 momentin mukaan ulkomaalaisen toimeen-
tulo katsotaan turvatuksi ”jos hdanen maassa oleskelunsa kustannetaan
tavanomaiseksi katsottavilla ansiotydstd, yrittdjatoiminnasta, eldkkeistd,
varallisuudesta tai muista ldhteistd saatavilla tuloilla” Vaikka toimeen-
tulovaatimus on kohdistettu oleskelulupaa hakevalle perheenjisenelle,
tarkastellaan tuloja perhekohtaisesti. Ulkomaalaislain esitéiden mukaan
“keskeistd on se, ettd yhteiskunta ei vastaisi ulkomaalaisen oleskelusta ai-
heutuvista kustannuksista vaan kustannukset hoitaisi oleskeluluvan saaja
itse, hdanen perheenjdsenensd, sukulaisensa tai muu taho” (HE 28/2003
vp, 139-140). Oikeuskédytdnndssd on tarkennettu, ettd esitdissd mainittu
“sukulainen tai muu taho” voi olla muu kuin elittamisestd oikeudellisesti
vastuussa oleva henkilo (KHO:2011:43). Todellisuudessa ulkomaalaisten
tyontekijoiden perheenyhdistamistapauksissa toimeentulo on kuitenkin
yleensd riippuvainen perheenkokoajan palkasta.

Vaadittua tulotasoa ei ole laissa méaritelty, mutta 39 §:n 2 momentis-
sa tarkennetaan edellytyksend olevan, ettei ulkomaalaisen “voida olettaa
joutuvan toimeentulotuesta annetussa laissa (L 1412/1997) tarkoitetun
toimeentulotuen tai vastaavan muun toimeentuloa turvaavan etuuden
tarpeeseen’. Laissa mainittua muuta toimeentuloa turvaavaa etuutta ei ole
lain tasolla tarkemmin madritelty. Samaisessa pykdlan kohdassa kuiten-
kin mairatdan, ettd “tillaisena etuutena ei pidetd kustannuksia korvaavia
sosiaaliturvaetuuksia” Lain esitdissi tarkennetaan, etta kustannuksia kor-
vaavia etuuksia ovat esimerkiksi lapsilisd ja asumistuki (HE 28/2003 vp,
140). Maahanmuuttoviraston toimeentuloedellytyksen soveltamisohjeessa
puolestaan tarkennetaan, ettd kustannuksia korvaavia sosiaaliturvaetuuk-
sia ovat my0s alle 16-vuotiaan vammaistuki (aiemmin lapsen hoitotuki),
elatustuki ja opintotuki (siltd osin kuin kyse on opintorahasta ja asumisli-
sastd) (MIGDno/2013/1032, 7 kohta).

Lisaksi soveltamisohjeessa selvennetddn, ettd tuloina “voidaan huo-
mioida kuitenkin vain sellaisia hakijalle vasta oleskeluluvan myontamisen
jalkeen myonnettédvid kustannuksia korvaavia etuuksia, joihin ndhden ha-
kijan oikeus saada niité tulevaisuudessa on selvi ja joiden médra pystytdan
tarkasti ennakoimaan jo oleskelulupapditostd tehtdessd”. Esimerkkina tal-
laisesta tulosta mainitaan lapsilisd. (MIGDno/2013/1032, 7 kohta.)

Ohjeen perusteella ei selvid, voiko tulevaisuudessa mahdollisesti saa-
tavaa asumistukea ottaa huomioon. Asumistuen maéra riippuu asumisku-
luista, asuinkunnasta ja ruokakunnan tuloista, joina otettaisiin huomioon
my0s toisen puolison tydmarkkinatuki tai lasten kotihoidon tuki.
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Maahanmuuttoviraston internetsivuilla todetaan perheenyhdisti-
misen edellytyksistd, ettd toimeentulo tulee olla turvattu “muutoin kuin
yhteiskunnan maksamilla etuuksilla” Esimerkiksi annetaan perheen-
kokoajan palkkatulot, mutta ei mainita mahdollisuudesta joidenkin etuuk-
sien huomioimiseen tulona. Maahanmuuttoviraston internetsivuilta 16y-
tyy kuitenkin erikseen neuvoja toimeentuloedellytyksen soveltamisesta,
minkd mukaan tuloina voidaan ottaa huomioon joitain sosiaalietuuksia.
Samaisella sivulla on etuuksista lueteltu esimerkinomaisesti ne samat viisi,
jotka loytyvdt Maahanmuuttoviraston toimeentuloedellytyksen sovelta-
misohjeesta. Jad kuitenkin epéselviksi, miten hakijan tulisi osoittaa mah-
dollisuutensa saada tietynlaista tukea tulevaisuudessa, jotta se otettaisiin
perheenyhdistdmishakemusta kisiteltiessda huomioon.

Lapsiperheille olennaisten etuuksien huomioiminen

Kaikkien edelld mainittujen kustannuksia korvaavien etuuksien katsotaan
siis vahentdvdn muun vaadittavan toimeentulon euromairia. Jotkut eri-
tyisesti lapsiperheille tarkoitetut etuudet jddvit kuitenkin mainitsematta.
Lapsiperheille olennaisia etuuksia ovat myds ditiysraha, vanhempainraha
ja kotihoidontuki. Maahanmuuttoviraston soveltamisohjeessa on mainittu
eri yhteydessd jatkoluvan kohdalla, ettd kustannuksia korvaavien etuuksien
liséksi voidaan ottaa huomioon myds palkan sijaan maksettavia etuuksia,
kuten vanhempainraha (MIGDno/2013/1032, 7 kohta). Perheenyhdista-
mishakemuksessa on kuitenkin usein kyse perheenjasenen ensimmadises-
td oleskeluluvasta. On hyvin mahdollista, ettd kdytdnnéssd myos palkan
sijaan maksettavat etuudet otetaan huomioon, mutta siitd ei kuitenkaan
ole tietoa saatavilla. Lasten kotihoidontuen kohtalo jdé kuitenkin ohjeiden
puolesta epéselviksi.

Maahanmuuttoviraston soveltamisohjeessa selvennetédn, ettd tuloina
“voidaan huomioida kuitenkin vain sellaisia hakijalle vasta oleskeluluvan
myontdmisen jialkeen myodnnettdvid kustannuksia korvaavia etuuksia, joi-
hin nahden hakijan oikeus saada niitd tulevaisuudessa on selvi ja joiden
maédrd pystytddn tarkasti ennakoimaan jo oleskelulupapaatosté tehtdessa”
(MIGDno/2013/1032, 7 kohta). Oikeus edelld mainittuihin perhe-etuuk-
siin riippuu Suomessa jo asuvan perheenkokoajan oikeudellisesta asemasta
ja lasten idstd, mikd on hakemusvaiheessa helposti etukiteen arvioitavissa.

Edelld mainittujen perhe-etuuksien liséksi lapsiperheen toimeentu-
lon kannalta oleellinen etuus on ty6td hakevalle vanhemmalle maksettava
tyottomyystuki, tyottomyyspaivaraha tai tydomarkkinatuki. EU:n tai ETA-
alueen ulkopuolelta tulevan ulkomaalaisen kohdalla ei oteta huomioon
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aikaisempaa tyohistoriaa, joten kdytinnossd tdllaiselle ulkomaalaiselle
tyonhakijalle maksetaan tyomarkkinatukea. Ennen vuonna 2015 voimaan
tullutta muutosta kyseisestd tuesta kidytettiin nimitystd kotoutumistuki.
Tuen saamisen edellytykset ovat edelleen samat: Suomessa asuminen ja
tyomarkkinoiden kéytettavissa oleminen (tyottomyysturvalaki 1290/2002,
1 luku 8 § ja 2 luku 2 §). Tydmarkkinatuki on siind méarin tarveharkintais-
ta, ettd tuen saajan omat tulot tai jotkut sosiaalietuudet vaikuttavat vihen-
tavasti tuen madradn. Vuodesta 2013 ldhtien puolison tulot eivit ole endi
vaikuttaneet etuuden madraan. Perheenyhdistimishakemusta késiteltdessa
voitaisiin helposti selvittdd hakijan oikeus tydmarkkinatukeen.

Maahanmuuttoviraston soveltamisohjeessa kuitenkin tyomarkkina-
tuki suljetaan pois tulorajassa huomioitavista etuuksista. Ohjeen alussa
on madritelty kustannuksia korvaavia etuuksia ja saman kappaleen lo-
pussa sanotaan, ettd “kustannuksia korvaavana etuutena ei pidetd tyo-
markkinatukea, jonka tarkoitus on korvata ty6ttoman perustoimeentuloa
tyottomyyden aikana” (MIGDno/2013/1032, 2 ja 7 kohta). Tama asia on
johdannon mukaan lisdtty ohjeeseen 20.12.2013, mutta toki se on voinut
olla kdytintond myos aiemmin. Yhtaaltd tyomarkkinatuki ei siis sovel-
tamisohjeen mukaan ole kustannuksia korvaava etuus, joka tulisi ottaa
huomioon, mutta toisaalta sen ei suoraan sanota rinnastuvan laissa tar-
koitetuksi toimeentulotukea vastaavaksi muuksi toimeentuloa turvaavaksi
etuudeksi. Néin ollen tyomarkkinatuen huomioimatta jattdminen perus-
tuu viranomaisohjeeseen eika lakiin, silld tydmarkkinatukea ei voi ongel-
mitta rinnastaa toimeentulotukeen. T4ta maéritelmdongelmaa kasitellddn
myohemmin téssé artikkelissa.

Silld seikalla, perustuuko rajoitus lakiin vai viranomaisohjeeseen, voi
olla merkitystd suhteellisuus- ja kohtuullisuusharkinnassa. Harkinta per-
heenyhdistamistapauksissa on laillisuusharkintaa, jossa eri oikeusldhtei-
den velvoittavuudella on merkitystd. Outi Suvirannan mukaan hallinnon
virallisldhteiksi luettavilla ohjeilla on merkitystd soveltamiskdytinnén
yhteniisyyden turvaamiseksi, mutta niilld ei voi poiketa lainsaddannosta.
Laissa saddettyd tapauskohtaista harkintaa ei voi korvata hallinnonsisdi-
silld kaavamaisesti sovellettavilla kriteereilld. Lisdksi Suviranta huomaut-
taa, ettd ohjauksen on oltava yhteensopivaa myds perusoikeussadnnosten
kanssa. (Suviranta 2006, 29; ks. myds PeVL 27/2016 vp, 3.) Nama seikat
on otettu huomioon my6s Maahanmuuttoviraston soveltamisohjeen joh-
dannossa, jossa todetaan, ettd jos ohje on yksittdistapauksessa ristiriidassa
perus- ja ihmisoikeuksien tai muun lainsaddannon kanssa, se ei ole ratkai-
sijaa sitova, silld yksilon oikeuksien ja velvollisuuksien perusteista sddde-
tadn lailla (MIGDno/2013/1032). Oikeuslahdeopin mukaan laintulkintati-
lanteessa vastauksia oikeudelliseen ongelmaan haetaan lain tekstin lisaksi
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pddasiassa lain esitoistd tai oikeuskdytdnnostd. Sallittuna oikeusldhteend
pidetdan myos oikeuskirjallisuutta. (Suviranta 2006, 21.) Myohemmin tds-
sd artikkelissa tarkastellaankin oikeuskirjallisuutta, jotta voidaan analysoi-
da tydmarkkinatuen rinnastamista toimeentulotukeen.

Nykydédn asioissa, joissa on EU-oikeudellinen ulottuvuus, kuten ul-
komaalaisten perheenyhdistimisessd, tulee myds seurata EU-oikeuden
tulkintakehitystd. Vaikka direktiivien yhteydessd péddasiassa sovelletaan
kansallista lainsdadanto4, jolla direktiivi on implementoitu tai joka vastaa
direktiivissa kasiteltyd oikeudenalaa, voidaan EU-tuomioistuimen oikeus-
kaytannostd saada ohjetta kansallisten sddnndsten tulkintaan. (Suviranta
2006, 26.) EU-tuomioistuimen oikeuskaytdnnon lisdksi myos komission
antamilla tulkintaohjeilla voi olla merkitystd. Periaatteessa niilld ei ole oi-
keudellista sitovuutta vaan samanlainen rooli kuin kotimaisilla hallinnon
virallisldhteilld. Kaytinnosséd niitd kuitenkin seurataan tarkkaan, silld ko-
mission tulkinnan noudattaminen voi suojata jisenvaltiota myohemmiltd
oikeudellisilta ja taloudellisilta seuraamuksilta. (Suviranta 2006, 31.) Seu-
raavassa luvussa tarkastellaankin eurooppalaisen oikeuden velvoitteita ja
erityisesti EU-oikeutta.

Perheenyhdistiminen ja toimeentuloedellytys eurooppalaisessa
oikeudessa

lhmisoikeuksista nousevia periaatteita perheenyhdistamiseen

Suomea velvoittavia perheenyhdistimiseen ja ulkomaalaisten sosiaalisiin
oikeuksiin liittyvid eurooppalaisia oikeussddntojd 16ytyy EU-oikeudes-
ta, Euroopan ihmisoikeussopimuksesta (SopsS 19/1990, jédljempéna EIS)
ja uudistetusta Euroopan sosiaalisesta peruskirjasta (SopS 78-80/2002,
jaljempédna ESP). Lisdksi lasten oikeuksien yleissopimuksella (SopS 59—
60/1991, jéljempana LOS) on ollut merkitystd Euroopan ihmisoikeustuo-
mioistuimen (EIT) perheenyhdistdmistd koskevissa tapauksissa. Vaikka
tassd kirjoituksessa keskitytdan EU-oikeuden vaatimuksiin, on hyvé tun-
tea padpiirteissddn myos kansainvilisen oikeuden normeja, erityisesti Eu-
roopan neuvoston piirissd tehtyja ihmisoikeussopimuksia, koska ne usein
vaikuttavat EU-oikeuden taustalla minimistandardeina. Monen EU:n pe-
rusoikeuskirjassa (2007/C 303/01) olevan sosiaalisen oikeuden taustalla
minimitason mairittdjand on ESP ja vapausoikeuden taustalla EIS (Euroo-
pan unionin perusoikeuskirjan selitykset 2007/C 303/02).

EIS ei varsinaisesti suojele oikeutta perheenyhdistimiseen, kun taas
ESP nimenomaisesti sdatda siirtotyoldisten perheenyhdistamisen helpot-
tamisesta (19 art.). Sosiaalista peruskirjaa ei kuitenkaan ole pidetty oikeu-
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dellisesti yhtd merkittdavanad kuin EIS:d4, mikd perustuu sopimuksen vi-
hemman velvoittavaan kirjoitusasuun ja valtioiden mahdollisuuteen valita
niitd velvoittavat artiklat. Lisdaksi ESP:td rasittaa siirtotyoldisten ja heidan
perheidensé suojelemista koskeva, sopimusosapuolten kansalaisiin rajoi-
tettu henkilollinen soveltamisala (I osa 19 kohta; IT osa 19 art.). Kuitenkin
niilta osin kun ESP soveltuu ja luo selkeitd sdadntoja, se on oikeudellisesti
velvoittava.

ESP:n 19 artiklan 6 kohdassa velvoitetaan valtiota “helpottamaan
mahdollisuuksien mukaan sellaisen ulkomaalaisen tyontekijan perheen
yhdistimistd, jolla on lupa asettua vastaanottavan valtion alueelle”. Ter-
mi mahdollisuuksien mukaan (as far as possible) on monitulkintainen,
kuten my0s lupa asettua (permitted to establish). Euroopan sosiaalisten
oikeuksien komitea on tarkentanut artiklan tulkintaa johtopaitoksissdaan
toteamalla, ettd vaadittu tuloraja ei voi olla niin rajoittava, ettd se estdi-
si minka tahansa perheenyhdistimisen (Johtopéatokset XIII-1, Alanko-
maat). Tamakin sdant6 on vaikeatulkintainen, mutta sitdkin on komitea
my6hemmin selventdnyt sosiaaliavustuksen huomioimisen osalta. Komi-
tea katsoo, ettd ulkomaalaisilta tyontekijoiltd ei tulisi kieltdd perheenyh-
distdmistd, jos heilld on riittavit tulot, jotka perustuvat lain mukaan heille
kuuluviin etuuksiin, mukaan lukien sosiaaliavustuksiin (social assistance).
Viimeisimmissd johtopdatoksissddn esimerkiksi Itdvallan osalta komitea
on katsonut, ettd sosiaaliavustusten pois sulkeminen tulojen laskemisessa
on omiaan pikemminkin haittaamaan kuin helpottamaan perheenyhdisté-
mista. (Johtopaatokset XIX-4, Itavalta.)

Vaikka Euroopan ihmisoikeussopimuksessa ei varsinaisesti sadannelld
sosiaalisista oikeuksista tai ulkomaalaisten perheenyhdistimisestd, on EIT
joissain tapauksissa katsonut sopimuksessa turvattujen oikeuksien olevan
vaarassa my0s timin tyyppisissd tilanteissa. Erityisesti maksuihin perus-
tuvia sosiaalisia oikeuksia EIT on suojannut ensimmadisen lisapoytékirjan
omaisuuden suojan (1 art.) tai perhe-eldmén suojan (8 art.) avulla. Usein
kyseessd on yhdenvertaisen kohtelun vaatimus (14 art.), milloin riittds, etta
intressin voidaan katsoa kuuluvan jonkin ihmisoikeussopimuksessa turva-
tun oikeuden alaan (ks. esim. EIT: Gaygusuz v. Itdvalta 1996 ja Petrovic
v. Itdvalta 1998). EIT katsoo perhe-etuuksien ilmentévin 8 artiklassa tur-
vattua perhe-eldmén suojaa (EIT: Petrovic v. Itdvalta 1998 ja Niedzwiecki
v. Saksa 2005). Ulkomaalaisten oikeuteen sosiaaliturvaan ja perhe-etuuk-
siin liittyvat tapaukset ovat lisddntyneet vasta viime aikoina. Tuomioistuin
on turvannut muun muassa pakolaisten (EIT: Fawsie v. Kreikka 2010 ja
Saidoun v. Kreikka 2010) ja EU:n assosiaatiosopimusmaiden kansalais-
ten (EIT: Dhahbi v. Italia 2014) oikeutta yhdenvertaiseen kohteluun per-
he-etuuksien kohdalla. Tésta EIT:n oikeuskédytinnosti ei kuitenkaan voi

150



Palander: Eurooppaoikeus ja pienipalkkaisten ulkomaalaisten tyontekijéiden perheenyhdistaminen

vetdd johtopddtoksid tydmarkkinatuen tai muiden sosiaalietuuksien huo-
mioon ottamiseen toimeentulovaatimuksen yhteydessa.

Perheenyhdistdmiseen liittyvit tapaukset koskevat ldhinna 8 artiklan
perhe-elamdn suojaa. EIT ei ole kuitenkaan katsonut kyseisen artiklan
suojaavan ulkomaalaisten oikeutta valita sopivinta asuinpaikkaa perheel-
leen mutta se antaa kuitenkin suojaa perustelematonta epiyhdenvertaista
kohtelua vastaan (EIT: Abdulaziz, Cabales ja Balkandali v. Yhdistynyt Ku-
ningaskunta 1985). Alun perin konkreettista suojaa perheenyhdistamises-
sd saattoi saada vain tapauksissa, joissa oli kyse kansainvilisesta suojelus-
ta ja palauttamiskiellon (non-refoulement) periaatteesta (3 art.) (Lambert
1999). My6hemmin EIT on my6s kahdessa 8 artiklaan liittyvéssd perheen-
yhdistdmistapauksessa tuominnut perheenjisenen oleskeluluvan epéa-
misen EIS:n vastaiseksi lahinné lapsen edun periaatteen nojalla ja lasten
oikeuksien yleissopimukseen viittaamalla (EIT: Sen v. Alankomaat 2001
ja Tuquabo-Tekle v. Alankomaat 2005). Vaikka kyseiset tuomiot ovat vah-
vistaneet lapsen edun tarkeyttd, ne eivit kuitenkaan ole oleellisesti muut-
taneet perusperiaatteita (Spijkerboer 2009). EIS 8 artikla ei edelleenkéddn
sisélld oikeutta perheenyhdistamiseen ja EIT edelleen ldhtee argumentoin-
nissaan liikkeelle siitd, ettd valtioilla on suvereeni oikeus paittaa ulkomaa-
laisten maahantulosta. Tuo oikeus ei kuitenkaan ole ehdoton, vaan sita ra-
jaa valtion velvollisuus huomioida yleinen suhteellisuusperiaate ja arvioida
pédtosten kohtuullisuutta yksittdistapauksissa.

Ihmisoikeustuomioistuin ei ole tiettdvasti kasitellyt montaa tulorajaan
liittyvaa tapausta. EIT on kuitenkin tapauksessa Konstatinov vs. Alanko-
maat (2007) lausunut toimeentulovaatimukseen liittyen, ettd padsaantoi-
sesti se ei pidd suhteettomana vaatimusta riittdvéstd toimeentulosta, joka
perustuu muuhun kuin sosiaaliavustuksiin. Téllaisissakin tapauksissa on
kuitenkin punnittava yksityistd ja julkista intressid ottaen huomioon aina-
kin perheenkokoajan suhteet vastaanottajavaltioon, kuten hanen mahdol-
lisuutensa ja pyrkimyksensi ansaita toimeentulonsa tyonteolla, sekd hianen
lainkuuliaisuutensa. Lisaksi tulee arvioida perheen mahdollisuutta viettaa
perhe-elamdd muussa maassa. (EIT: Konstatinov vs. Alankomaat 2007,
50-52 kohta.)

Tarkasteltaessa ihmisoikeusvelvoitteita niin kansallisen kuin EU-
oikeudenkin ndkokulmasta ihmisoikeuksien jakamattomuusperiaate edel-
lyttad sekd vapausoikeuksien ettd sosiaalisten oikeuksien huomioimista (ks.
esim. Nieminen 2005 ja Scheinin 2006). Liisa Nieminen viittaa ylld mai-
nittuun EIT:n tapaukseen Petrovic vs. Itdvalta (1998), jossa ihmisoikeus-
tuomioistuin katsoi vanhempainloman ja siihen liittyvien etuuksien ole-
van osa ihmisoikeussopimuksen 8 artiklan turvaaman perhe-eldimén
suojaamisvelvoitteen tdyttimistd (Nieminen 2005, 48; ks. my0s tapaus
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EIT: Konstantin Markin vs. Vendja 2012). Sosiaalisten oikeuksien liittdmi-
nen vapausoikeuksiin on ollut mahdollista erityisesti EIS:n syrjintékiellon
(14 art.) tarkastelun yhteydessa. EIS ei siis varsinaisesti vaadi esimerkiksi
perhe-etuuksien olemassaoloa, mutta jos sellaisia kansallisessa lainsdadén-
nossd tarjotaan, EIT edellyttdd niiden saamisessa yhdenvertaisuutta lain
edessd. Niin sosiaalisissa oikeuksissa kuin perheenyhdistamisessakin yh-
denvertaisuus on lahtokohta, josta poikkeamiseen tulee olla hyviksyttd-
vé peruste (perheenyhdistimisen osalta ks. esim. EIT: Hode ja Abdi vs.
Yhdistynyt kuningaskunta 2012 ja Biao vs. Tanska 2016). Jakamattomuus-
periaatteen ohella siis myds yhdenvertaisuusperiaate ohjaa lainsddtdjan ja
lainsoveltajan toimintaa. Velvoittavimpana ja konkreettisimpana ihmisoi-
keusperiaatteena on kuitenkin rajoittavien toimenpiteiden suhteellisuus ja
erityisesti yksittdisten padtosten kohtuullisuus.

EU-oikeus ja perheenyhdistamisen tuloraja

Kuten edellisessa luvussa on todettu, eurooppaoikeuden ihmisoikeusvel-
voitteista ei juurikaan voi joidenkin yleisten periaatteiden lisdksi johtaa
konkreettisia sdantoja ja tulkintaohjeita juuri perheenyhdistimisen tu-
lorajan lainmukaisuuden arvioimiseen. EU-oikeus puolestaan sdatdd ni-
menomaisesti toimeentulovaatimuksesta perheenyhdistdmisdirektiivin
(2003/86/EY) 7 artiklassa. Tuossa artiklassa luetellaan sallittuja perheen-
yhdistamisen rajoituksia, joita jasenvaltiot voivat sddtda omassa lainsda-
ddnnossdan. Direktiivin 7 artiklan 1 kohdan c¢ alakohdassa sallitaan ja-
senvaltion mahdollisuus vaatia todisteita siitéd, ettd perheenkokoajalla on
“vakaat ja sdadnnolliset tulot ja varat, jotka riittdvat perheenkokoajan ja
hénen perheenjisentensi yllipitoon ilman, ettd heiddn on turvauduttava
asianomaisen jdsenvaltion sosiaalihuoltojarjestelmaan” Téassa osiossa tar-
kastellaan, miten EU-oikeudessa suhtaudutaan toimeentulovaatimukseen
ja ulkomaalaisten sosiaalietuuksien nauttimiseen sekd arvioidaan niiden
suhdetta oleskelulupaan.

Riittdvin tulotason maérittdmisestd direktiivissd mainitaan, ettd “ja-
senvaltioiden on arvioitava ndiden tulojen ja varojen luonne ja sdéannol-
lisyys, ja ne voivat ottaa huomioon kansallisten vihimmadispalkkojen ja
elakkeiden tason seké perheenjasenten lukumaaran” (7 art. 1 kohdan c ala-
kohta). EUT on puolestaan on todennut, ettd rahamaardisesti ilmaistu tu-
loraja saa olla vain viitemaéra eika se saisi muodostaa ehdotonta rajoitusta
perheenyhdistimiselle (2010 annettu EUT:n tapaus C-578/08 Chakroun,
48 kohta; KOM(2014) 210, 15). Tamankin edellytyksen soveltamiseen liit-
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tyy direktiivin 17 artiklassa sdddetty velvollisuus yksilokohtaiseen kohtuul-
lisuuden arviointiin:

“Paattdessdadn hakemuksen hylkddmisestd, oleskeluluvan peruut-
tamisesta tai uusimatta jattdmisestd taikka perheenkokoajan tai
hdnen perheenjdsentensd maasta poistamisesta jasenvaltioiden
on otettava asianmukaisesti huomioon asianomaisen henkilon
perhesiteiden luonne ja kiinteys ja jasenvaltiossa oleskelun kes-
to sekd perheeseen liittyvat, kulttuuriset ja sosiaaliset siteet ko-
timaahan?”

Télld artiklalla on yhteys EIT:n oikeuskdytdnndssé vakiintuneisiin har-
kinnan kriteereihin (Carrera 2009, 383-387; KOM(2014) 210, 29).

Viime aikoina EUT on tulkintakéytantonsd kautta tuonut esiin oles-
keluoikeuden ja sosiaalietuuksien yhteen kietoutumisen. Jo kuuluisassa
tapauksessa Dano (C-333/13, annettu 2014) tuomioistuin vahvisti, ettd
vapaan liikkuvuuden direktiivin (2004/38/EY) yhdenvertaisen kohtelun
vaatimus (24 art.) koskee vain niitd unionin kansalaisia, jotka tayttavat
direktiivissd mainitut oleskelun edellytykset. Lisdksi tuore tapaus Ali-
manovic (C-67/14, annettu 2015) selventdd maksuihin perustumattoman,
ty6ttomyysturvaan liittyvédn sosiaalietuuden luonnetta ja sen suhdetta va-
paan liifkkuvuuden edellytyksiin. Vaikka vapaa liikkuvuus on alue, jota ei
yleensi voi rinnastaa kolmansien maiden kansalaisten maahantuloon, on
Alimanovicin tapauksessa kuitenkin relevanttia tuon ty6ttomyysetuuden
luonne. Molemmissa tapauksissa oleskeluoikeutta rajoittaa toimeentulo-
vaatimus, jonka mukaan jdsenvaltiolla ei ole velvollisuutta sallia oleske-
lua, jos toimeentulo perustuu sosiaaliavustuksiin. Néin ollen EU:n vapaan
liikkuvuuden ja kolmansien maiden kansalaisten maahanmuuton sdinte-
lyssd oleelliseksi on muodostunut yhdenvertaista kohtelua edellyttévien,
kustannuksia korvaavien etuuksien ja pois suljettujen sosiaalietuuksien
madrittely.

Tapauksessa Alimanovic oli kyse Ruotsin kansalaisista, jotka olivat ly-
hyen ajan Saksassa tyoskenneltydin jadneet tyottomaksi ja hakeneet pit-
kaaikaisty6ttomille tarkoitettua maksuihin perustumatonta etuutta, joka
muistuttaa Suomen tyémarkkinatukea. Tuomioistuin katsoi, ettd ty6tto-
myysetuuden luonteen madrittamisessd on oleellista, onko etuuksien en-
sisijaisena tehtdvdnd nimenomaisesti ihmisarvoisen elimdan mahdollista-
van toimeentulon takaaminen vai pyritadnko niilld helpottamaan padsya
tyomarkkinoille (42 kohta). Sekd tuomioistuimen ettd julkisasiamiehen
nikemys oli, ettd kyseinen etuus on sosiaaliturvan yhteensovittamisesta
annetun asetuksen (883/2004) 70 artiklan 2 kohdassa tarkoitettu erityinen
maksuihin perustumaton rahaetuus, mutta samalla se on lisaksi katsottava
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vapaan liikkuvuuden direktiivin 24 artiklan 2 kohdassa tarkoitetuksi so-
siaaliavustukseksi (43-46 kohta). Nain EUT katsoi, ettd tydomarkkinatuen
kaltaista etuutta ei tarvitsisi ottaa tulona huomioon, kun arvioidaan toi-
meentulovaatimuksen téyttymista.

Kolmansien maiden kansalaisten perheenyhdistamiseen liittyvaa tulo-
rajaa tarkastellaan varsinaisesti EUT:n tapauksessa Chakroun (C-578/08,
annettu 2010), jossa tuomioistuin arvioi vaaditun tulotason lainmukai-
suutta sekd sosiaalihuoltojdrjestelméddn turvautumisen ja erityisesti riitta-
van tulotason kisitteitd. Tuomioistuimen mukaan kyseiselld kasitteelld on
EU:n oikeudessa oma itsendinen merkityksensd, eikd sitd voida madritelld
viittaamalla kansallisen oikeuden kasitteisiin (45 kohta). EUT arvioi Alan-
komaissa vaaditun tulotason lainmukaisuutta vertaamalla tulorajan tasoa
vahimmaispalkkaan, koska silld jasenvaltio oli itse maarittanyt perheenyh-
distimisen tulorajan. Ratkaisuna tapauksessa oli se, ettd lainsdéddannossé
ei tulisi vaatia perheenyhdistdjaltd 120 prosenttia vahimmaispalkasta, jos
100 prosenttia on arvioitu riittdmédn muille perheille (51 kohta).

EUT:n yhdistettyjen tapauksien O, S. ja L. vs. Maahanmuuttovirasto
(C356/11 ja C357/11, annettu 2012) mukaan perheenyhdistdmisdirektii-
vin edellyttdmén perheenyhdistimistd koskevien hakemusten tulorajaan
liittyvén harkinnan kohteena ovat ldhtokohtaisesti perheenkokoajan tulot
ja varat eivdtkd sen kolmannen maan kansalaisen tulot ja varat, jolle oles-
keluoikeutta perheenyhdistamisen perusteella haetaan (72 kohta). Komis-
sion nakemyksen mukaan jdsenvaltiot voivat kuitenkin huomioida myds
hakijan eli ulkomailla olevan puolison tulot, silla sité ei ole erikseen kiel-
letty (KOM(2014) 210, 15).

Tuoreessa EUT:n tapauksessa Khachab (C-558/14, annettu 2016)
tuomioistuin on tarkentanut perheenyhdistimisdirektiivin salliman toi-
meentulovaatimuksen tédyttymisen arviointiin liittyvid oikeudellisia rajoja.
Kolmannen maan kansalainen Khachab on oleskellut Espanjassa yli viisi
vuotta ja ndin ollen hdnelld on pysyviislaatuinen oleskelulupa. Tapauk-
sen tietojen mukaan hdn on tyoskennellyt lyhyen aikaa pariin otteeseen
ja maksanut sosiaaliturvamaksuja noin viiden vuoden ajan. Hidnen per-
heenyhdistamishakemuksensa kuitenkin hylattiin sen perusteella, ettd Es-
panjan lainsddddnnon mukaan perheenkokoajan kykya yllapitda perheen-
jaseniddn arvioidaan vuodeksi eteenpdin ja arviossa voidaan huomioida
perheenkokoajan taloudellinen tilanne puoli vuotta taaksepdin. Tuomiois-
tuin katsoi, ettd vaikka kyseisessd saidnnoksessd ei nimenomaisesti saddetd
tallaisesta mahdollisuudesta, sanamuodon mukaan tulkittaessa on pidetté-
va hyviksyttivind, ettd vaadittuihin tuloihin ja varoihin on liityttava tiet-
tya pysyvyyttd ja jatkuvuutta (30 kohta). Nain ollen EUT katsoi Espanjan
lainsddddnnon tayttavan perheenyhdistamisdirektiivin vaatimukset mutta
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muistutti my6s direktiivin 17 artiklan mukaisesta yksilollisestd kohtuulli-
suusharkinnasta (43 ja 48 kohta).

Kohtuullisuuden ja suhteellisuuden arviointi EU-oikeudessa

EUT:n oikeuskdytdnnossa vaatimus tapauskohtaisesta harkinnasta ja int-
ressien punninnasta on perheenyhdistimisdirektiivin yhteydessd alun
perin esitetty direktiivin tiettyjen kohtien kumoamiskannetta kisitellees-
sd tapauksessa parlamentti vs. neuvosto (C-540/03, annettu 2006). EUT:n
mukaan perheenyhdistdmisdirektiivin 17 artiklan luettelemat harkinnan
kriteerit vastaavat niitd kriteereitd, joita Euroopan ihmisoikeustuomiois-
tuin kayttad tarkistaessaan, onko jasenvaltio punninnut asianmukaisesti
esilld olevia intressejd (56-64 kohta). Tapauksissa O., S. ja L. vs. Maahan-
muuttovirasto EUT painotti yksilollisen kohtuullisuusharkinnan mer-
kitystd todetessaan, ettd “toimivaltaisten kansallisten viranomaisten on
direktiivin 2003/86 tdytintoonpanossa ja perheenyhdistimistd koskevien
hakemusten tutkimisessa arvioitava tasapainoisesti ja jarkevasti kaikkia
kasilld olevia etuja ja otettava erityisesti huomioon asianomaisten lasten
etu” (81 kohta). Lisdksi EUT totesi, ettd toimeentulovaatimusta imple-
mentoitaessa, tulkittaessa ja sovellettaessa tulee ottaa huomioon EU:n
perusoikeuskirjan perhe-elimin edistamistd (promoting) ja lasten edun
huomioimista turvaavat artiklat (7 art. ja 24 art. 2 ja 3 kohta) (80 koh-
ta). Perheenyhdistimisdirektiivin 17 artiklaan ja EIT:n kriteereihin perus-
tuvalla tapauskohtaisella yksil6lliselld harkinnalla voidaan néhdé olevan
kohtuullisuusharkinnan luonne.

Sitd vastoin kolmansien maiden kansalaisten perheenyhdistimisen
rajoitusten suhteellisuutta EU:n yleiseen suhteellisuusperiaatteeseen viita-
ten arvioidaan varsinaisesti vasta tapauksessa K ja A (C-153/14, annettu
2015). Tapauksessa K ja A tuomioistuin arvioi erityisesti suhteellisuus-
arvioinnin avulla perheenyhdistdmisdirektiivissa sallitun ennakollisen ko-
touttamistoimenpiteen eli kielikokeen kéyttimistd perheenyhdistimisen
ehtona. Alankomainen tuomioistuin on tapauksessa kysynyt nimenomai-
sesti, “"loukkaavatko Alankomaiden viranomaiset suhteellisuusperiaatet-
ta, koska perheenjisenet, jotka haluavat muuttaa Alankomaihin, vapau-
tetaan tastd koevelvoitteesta ainoastaan tiukkojen edellytysten téayttyessa”
(17 ja 18 kohta). Lisdksi tapauksessa arvioidaan ennakollisten kotoutta-
mistoimien maksujen suhteellisuutta yleiselld tasolla (17 kohta). Suhteel-
lisuutta arvioidessaan EUT viittasi tapauksessa komissio vs. Alankomaat
(C-508/10, annettu 2012) kaytettyyn suhteellisuustestiin. Tuossa tapauk-
sessa EUT viittaa unionin oikeuden perusperiaatteisiin kuuluvaan suh-
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teellisuusperiaatteeseen (75 kohta). Tama pitkdédn oleskelleita kolmansien
maiden kansalaisia koskenut tapaus ja kolmansien maiden kansalaisten
perheenyhdistimistd koskeva tapaus K ja A osoittavat, ettd EU-oikeuden
yleinen suhteellisuusperiaate soveltuu myds maahanmuuton kontekstiin.

K ja A -tapaukseen ratkaisuehdotuksen antanut julkisasiamies Juliane
Kokott arvioi suhteellisuutta kolmen vaiheen kautta. Ensin hén arvioi ra-
joituksen tavoitteiden hyviksyttavyyttd, sitten keinon soveltuvuutta tuon
tavoitteen saavuttamiseen (34 kohta) ja viimeiseksi tapauskohtaista paa-
toksen kohtuullisuutta artiklaa 17 soveltaen (39 kohta, tuomio 60 kohta).
Tuomioistuin puolestaan kuvailee yleisiin periaatteisiin pohjautuvaa suh-
teellisuusarviointia siten, ettd rajoitusten tavoitteiden on oltava toteutetta-
vissa kansallisessa lainsddddnndssé sdddettyjen keinojen avulla, eikd nailla
keinoilla saa ylittad sitd, mikd on tarpeen (necessary) kyseisten tavoittei-
den saavuttamiseksi (51 kohta). Julkisasiamies olisi ollut valmis jattamaan
lopputuloksen pohdinnan kansallisille viranomaisille, mutta tuomioistuin
arvioi asian itse ja padtyi siihen, ettd Alankomaiden lainsdadanto ja sieltd
l6ytyvd kohtuullistamislauseke ei vaikuttanut turvaavan tarpeeksi rajoi-
tuksen suhteellisuutta (63 kohta). Tuomioistuimen mielestd lainsaadanto
on suhteellisuusperiaatteen mukainen, kun se mahdollistaa kohtuullisuus-
arvioinnin yksittdistapausten yhteydessa. Lisaksi kohtuullisuusarviointi ei
saa olla niin tiukkaa, ettd se ei ottaisi huomioon kohtuullistamista kaikissa
niissa tapauksissa, joissa rajoitus tekisi perheenyhdistimisen mahdotto-
maksi tai suhteettoman vaikeaksi. (60-63 kohta.)

Tulorajan lainmukaisuuden ja suhteellisuuden arviointi
Tulorajan suhde toimeentulotukeen

EUT:n tapauksessa Chakroun tuomioistuin siis arvioi minimipalkan
suhdetta perheenyhdistimisen tulorajaan, koska jdsenvaltio itse oli kdyt-
tanyt sitd riittdvan toimeentulon maérittdmisessd. Tuomioistuin ei pitd-
nyt EU-oikeuden mukaisena sitéd, ettd perheenyhdistdmisessd vaadittiin
tuloa, joka olisi 120 prosenttia minimipalkasta, kun 100 prosentin oli
arvioitu riittdvdn elinkustannusten kattamiseen kansalaisten kohdalla.
Suomessa perheenyhdistimisen tuloraja perustuu puolestaan viimesijai-
sen toimeentulotuen tasoon, mikd on mairitetty laissa toimeentulotues-
ta (L 1412/1997). Néin ollen on relevanttia verrata perheenyhdistimisen
tulorajaa toimeentulotuen tasoon. Maahanmuuttovirasto on maaritta-
nyt tulorajan yhdessi sosiaali- ja terveysministerion kanssa, ja se 16ytyy
Maahanmuuttoviraston julkaisemasta toimeentuloedellytyksen sovelta-
misohjeesta (MIGDno/2013/1032) ja viraston internetsivuilta (Maahan-
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muuttovirasto 2015). Tulorajan euroméairit perustuvat arvioon erikokois-
ten kotitalouksien vilttdméttomistd elinkustannuksista, miké on arvioitu
kulutustutkimuksen avulla (Uvi Dnro3/010/2004, liite 2). Tuloraja nousee
jokaisen perheenjisenen kohdalla. Esimerkkitapauksemme kaltaisen kah-
den aikuisen ja kahden lapsen perheen tulee ansaita 2 600 euroa nettona eli
noin 3 169 euroa bruttona kuukaudessa (21,5 prosentin vero). Taulukos-
sa 1 on kuvattu vaaditut tulot henkil64 kohti kuten Maahanmuuttoviraston
taulukossa (MIGDno/2013/1032; Maahanmuuttovirasto 2015).

Taulukko 1. Perheenyhdistamisen tulorajan maardavat kulut henkiléa kohti.

Henkilg €Kk
1. aikuinen 1000
2. samaan talouteen kuuluva aikuinen ‘ 700
1. alaikdinen perheenjasen ‘ 500
2. alaikdinen perheenjdsen ‘ 400
3. alaikdinen perheenjdsen ‘ 300
4. alaikdinen perheenjasen ‘ 200
5. alaikdinen perheenjdsen ‘ 100
6. alakdisesta perheenjdsenestd eteenpdin ‘ 0

Ulkomaalaislain toimeentulovaatimuksen (39 §) ja ndin myos tulora-
jan tarkoitus on ehkdisti sellaisten tilanteiden syntymista, ettd ulkomaalai-
nen joutuisi turvautumaan toimeentulotukeen. Tulorajan tason sitominen
toimeentulotuen saamiseen on perheenyhdistamisdirektiivin kanssa sopu-
soinnussa. Toimeentulotukilain (L 1412/1997) mukaan “toimeentulotuen
avulla turvataan henkil6n ja perheen ihmisarvoisen eldmén kannalta va-
hintdédn vélttdméton toimeentulo” (1 §). Toimeentulotuen perusosan suu-
ruus on madritelty toimeentulotukilain 9 §:ssd. Toimeentulotukeen liitty-
vdssd lainsdddannossd valmisteluvastuu on sosiaali- ja terveysministeriolld,
joten vilttdmattomien elinkustannusten arviointi luultavasti perustuu
samankaltaisin laskelmiin kuin perheenyhdistdmisen tuloraja. Toimeen-
tulotuenkin kohdalla otetaan huomioon perheenjisenten lukumaira. Jos
henkilon tai perheen tulot eivit ylld ilmoitettuun euromiéraén, ovat he
oikeutettuja saamaan toimeentulotukea, niin ettd perustarpeet tulee tyy-
dytetyiksi. Taulukossa 2 (s. 158) esitetddn toimeentulotuen arvioinnissa
kaytettyjd laskennallisia kuluja (Kuntainfo 5/2014).

Taulukon 2 mukaan perhe, jossa on kaksi aikuista ja kaksi alle 10-vuo-
tiasta lasta, saa toimeentulotukea, jos perheen nettotulot ovat vihem-
man kuin 2 242,82 euroa kuukaudessa, eli noin 2 690 euroa kuukaudessa
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(20 prosentin vero). Voidaan huomata, ettd toimeentulotuessa arvioidut
riittavat tulot ovat pienemmét kuin perheenyhdistdmisen tulorajan koh-
dalla. Perheenyhdistimiseen vaaditaan 117 prosentin toimeentulotuessa
riittdviksi arvioiduista tuloista. Riittavat tulot on siis ohjeen mukaan alun
perin arvioitu kulutustutkimuksen kautta ja korkeampia rajoja ulkomaa-
laisten kohdalla on perusteltu silld, ettd tuolloin laskelmat perustuivat kol-
me vuotta vanhoihin tietoihin ja hinnat olivat nousseet. Lisdksi arvioitiin
monien toimeentulotuella eldvien saavan myos toimeentulotukea mui-
hin perusmenoihin, kuten asumiseen ja terveydenhoitokuluihin. (Uvi
Dnro3/010/2004, liite 2.) On tosiaan niin, ettd toimeentulotuen perusosa
ei sisdlld niin sanottuja muita perusmenoja, kuten asumiskuluja ja suuria
terveyskuluja, joihin voi erikseen saada toimeentulotukea (toimeentulo-
tukilaki 7 b §). Néin ollen perheenyhdistimisen tulorajan taso ei vaikuta
olevan suhteeton verrattuna toimeentulotuen tasoon. On my®6s hyvé huo-
mata, ettd toimeentulotuen tasoon kohdistuu korottamispaine.

Taulukko 2. Toimeentulotuessa huomioon otettavat kulut henkiloa kohti.

Henkilg €Kk
Yksin asuva ‘ 485,50
Muu 18 vuotta tayttanyt ‘ 412,68
10-17-vuotias lapsi ‘
1. lapsi 339,85
2. lapsi 315,58
3. lapsi 291,30
Alle 10-vuotias lapsi ‘
1. lapsi ‘ 305,87
2. lapsi 281,59
3. lapsi ‘ 257,32

Tyémarkkinatuen rinnastaminen toimeentulotukeen

Ulkomaalaislaissa ilmaistu toimeentulovaatimus siis edellyttad riittavid
tuloja perheen eldttdmiseen, jotta ulkomaalainen ei joudu turvautumaan
toimeentulotukeen tai vastaavaan muuhun toimeentuloa turvaavaan
etuuteen (39 §). Kuten edelld on jo esitetty, ulkomaalaislain mukaan tal-
laisena etuutena ei pidetd kustannuksia korvaavia sosiaaliturvaetuuksia
(39 § 2 mom.) ja Maahanmuuttoviraston ohjeen mukaan tuloiksi voidaan
laskea joitain sosiaalietuuksia, kuten perhe-etuudet, mutta ei tyomark-
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kinatukea. Esimerkkitapauksessamme Dalisayn perheenyhdistiminen
olisi mahdollista tulorajan puolesta, jos puolisolle Suomessa maksettava
tyomarkkinatuki (aikaisemmin kotouttamistuki) huomioitaisiin perheen
tuloiksi. Perheen tulot koostuisivat ndin péddasiassa Dalisayn palkasta ja
noin viidesosaltaan puolison saamasta tyomarkkinatuesta. Nykykaytanto
ei kuitenkaan mahdollista tétd, koska Maahanmuuttoviraston ohjeen mu-
kaan tyomarkkinatuki ilmeisesti rinnastetaan laissa mainittuun vastaavaan
muuhun toimeentuloa turvaavaan etuuteen. Lainsddtdja ei ole kuitenkaan
tarkentanut termin sisilt6d, joten asian selvittdmiseksi on tarpeen tarkas-
tella muita sallittuja oikeusldhteitd. Maahanmuuttoviraston tyémarkkina-
tuen luonteesta tekemédn tulkinnan pitdvyytta tarkastellaan seuraavaksi
oikeuskirjallisuuden valossa.

Sosiaalioikeuden kirjallisuus ei tunne termid toimeentulotukea vas-
taava muu toimeentuloa turvaava etuus, eikd tyomarkkinatukea yleensa
pidetéd toimeentulotukeen rinnastettavana etuutena. Toisaalta tyomarkki-
natuen luonne néyttaa joistakin asiantuntijoista erdanlaiselta valimuodolta
sosiaaliavustuksen (toimeentulotuen) ja sosiaalivakuutuksen vilimaastos-
sa. Kaarlo Tuori ja Toomas Kotkas jakavat sosiaaliturvan kolmeen katego-
riaan: 1) sosiaalivakuutus, 2) sosiaaliavustus ja 3) sosiaalihuolto. Toimeen-
tulotuki on heiddn kategorisoinnissaan sijoitettu sosiaalihuoltoon, jossa
muut tukimuodot ovat ldhinnd kunnallisia palveluita. Rahalliset etuudet
ovat joko maksuihin perustuvaa sosiaalivakuutusta, kuten ty6ttomyyspai-
varaha, tai verorahoitteista sosiaaliturvaa, kuten lapsilisd. Tuorin ja Kot-
kaksen jaottelussa tyomarkkinatuki on sijoitettu sosiaalivakuutuksen ka-
tegoriaan, mutta he myontévit, ettd siind on my0s piirteitd kategorian 2
sosiaaliavustuksesta. (Tuori ja Kotkas 2016, 16 .) My6s Raija Huhtanen si-
joittaa tydbmarkkinatuen sosiaalivakuutukseen, mutta hdn erottaa asumis-
perusteisen kansanvakuutuksen ja maksuperusteisen vakuutuksen. Néin
ollen hén sijoittaa tydmarkkinatuen kansanvakuutukseen. Myos Huhtanen
pohtii sitd, ettd kansanvakuutus muistuttaa sosiaaliavustusta, koska se on
kokonaan verorahoitteinen. Hanen jaottelussaan toimeentulotuki on oma
kategoriansa, johon ei kuulu muita etuuksia. (Huhtanen 2012, 54-56.)

Vakuutustieteessdkin sosiaaliturva jaetaan kolmeen kategoriaan sa-
mantyyppisesti kuin oikeustieteessd. Vakuutustieteen nakokulmasta
oleellista on sosiaaliturvan rahoitusperusta. Verorahoitteisen sosiaali-
avustuksen ja sosiaalihuollon erottaa puolestaan se, ettd jalkimmdéinen
on tarveharkintaista. (Rantala ja Kivisaari 2014, 87.) Téssdkin jaottelus-
sa tyomarkkinatuen asemoiminen on haastavaa, koska se on vain osittain
tarveharkintainen. Toisaalta vakuutusoikeudessa keskeistd on tiettyjen
riskitilanteiden turvaaminen. Tyomarkkinatuki onkin monesti luokitel-
tu samaan ryhmain kuin muu ty6ttomyysturva eli sosiaalivakuutukseen.
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(Pdivdnsalo ja Luukkonen 2014, 434-439.) Verorahoitteisuus kuitenkin
perustelee tydmarkkinatuen luokittelua ennemmin sosiaaliavustukseen tai
sosiaalihuoltoon (Ylikdnno 2012, 147; Rantala ja Kivisaari 2014, 87). Min-
na Ylikianno huomauttaa, ettd tydmarkkinatuki luotiin alun perin osaksi
tyottomyysvakuutusta ja silld on monia yhtymakohtia muihin tyottomyys-
vakuutusetuuksiin, esimerkiksi vastikkeellisuus (Ylikinn6é 2012, 159).
Myos tyomarkkinatuen tarveharkintaisuutta on ldhiaikoina vahennetty
(ty6ttomyysturvalain muutos 1005/2012; HE 115/2012 vp).

Pentti Arajarvi on jaotellut sosiaaliturvan eri muotoja hieman tarkem-
min. Hén erottaa sosiaalivakuutuksen ja sosiaaliavustuksen lisaksi muun
muassa kustannuksia korvaavat etuudet. Han sijoittaa tydomarkkinatuen ja
toimeentulotuen samaan sosiaaliavustuksen kategoriaan. Han kuitenkin
pitdd toimeentulotukea hieman erilaisena siksi, ettd se on viimekétinen
etuus ja tiukan tarveharkintainen. (Arajarvi 2011, 6-10.) Arajirven mu-
kaan kustannuksia korvaavat etuudet auttavat pienentdméin elinkustan-
nuksia, kun taas toimeentulotuki yleensé kattaa kaikki elinkustannukset.
Selkeitd kustannuksia korvaavia etuuksia Arajdrvelle ovat muun muassa
lapsilisd ja asumistuki. (Arajarvi 2011, 8-9.) Téllainen kustannuksia kor-
vaavien etuuksien tarkastelu sopii perheenyhdistimisen kontekstiin, silld
samaa termid kédytetddn toimeentulovaatimuksesta sdatavassd ulkomaa-
laislain 39 §:n 2 momentissa.

Maahanmuuttajien nakokulmasta sosiaaliturvaa on varsinaisesti tar-
kasteltu kuitenkin Berit Kiurun Euroopan muuttoliikeverkostolle (EMN)
tekemdéssa raportissa (2014). Siind oleellisena luokittelevana tekijand on
sosiaaliturvan saamisperuste, joita ovat asumisperusteisuus ja tydperus-
teisuus. Myos rahoitusperuste on keskeinen erottava tekijd, mika kuvas-
taa maahanmuutto-oikeuden periaatetta itsendisestd toimeentulosta ne-
gatiivisten julkisen talouden vaikutusten estdmiseksi. (Kiuru 2014, 49.)
EMN:n raportissa tyomarkkinatuki on sijoitettu yhdessd muiden tyotto-
myysetuuksien kanssa tyOperusteiseen sosiaaliturvaan (Kiuru 2014, 11).
Tédssd raportissa kuitenkin seurataan EU- ja ETA-maiden kesken kéytettya
MISSOCin (Mutual Information System on Social Protection) jaottelua
eikd tarkoituksena ole ollut ottaa kantaa sosiaaliturvan jaotteluun Suo-
messa. Tuossa MISSOCin jaottelussa (2012) tyomarkkinatuen sijoittami-
nen tiettyyn sosiaaliturvan kategoriaan on ilmeisesti ollut ongelmallista.
Nimittdin yhtdaltd tyomarkkinatuki on esitetty muiden tyottomyystur-
vaetuuksien yhteydessd (MISSOC 2012, X luku), ja timi perustuu luulta-
vasti etuuden myontdmisperusteiden samankaltaisuuteen. Toisaalta tdssa
samaisessa MISSOCin ryhmittelyssd tyomarkkinatuki néyttdd kuuluvan
myos erilliseen vihimmaistoimeentulon kategoriaan (MISSOC 2012, XI
luku). Tyémarkkinatuki on siis sekd oikeuskirjallisuuden ettd ulkomaa-
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laisten sosiaaliturvaa tarkastelevien selvitysten mukaan aidosti monitul-
kintainen etuus. Tyomarkkinatuki on ikdan kuin kustannuksia korvaavien
ja vahimmaistoimeentuloa turvaavien etuuksien vilimaastossa.

Kohtuullisuusarvioinnin suhteellisuus

Kuten ylld on todettu, EU-tuomioistuin edellyttdd, ettd perhesiteen pe-
rusteella haetun oleskeluluvan epdamistd harkittaessa on arvioitava “tasa-
painoisesti ja jarkevasti kaikkia kasilld olevia etuja ja otettava erityisesti
huomioon asianomaisten lasten etu” (O., S. ja L. 2012, 81 kohta). EUT:n
nikemyksen mukaan lainsdddantod on suhteellisuusperiaatteen mukaista,
kun se mahdollistaa kohtuullisuusarvioinnin yksittdistapausten yhteydes-
s (Kja A 2015, 60-63 kohta). Seppo Laakson mukaan suomalaisessa hal-
lintotoiminnassa erityisesti kielteisten padtosten suhteellisuusarviointi on
itse asiassa oikeudellinen velvollisuus (Laakso 2006, 329). My6s ulkomaa-
laislakia sovellettaessa tulee noudattaa hallintolakia (L 434/2003) ja siind
saadettya suhteellisuusperiaatetta (6 §) eli hallinnon yleista suhteellisuus-
periaatetta. Laakson mukaan ulkomaalaislain 5 § ilmentdd suhteellisuus-
periaatetta ulkomaalaishallinnossa. (Laakso 2006, 330.) Tuossa pykaldssa
saddetdaan ulkomaalaisten oikeuksien kunnioittamisesta erddnlaisena valt-
tdmattomyysvaatimuksena: "lakia sovellettaessa ei ulkomaalaisen oikeuk-
sia saa rajoittaa enempéd kuin on valttdmatontd” (ulkomaalaislaki 5 §).

Laakson mukaan yksittdistapauksellista kohtuusharkintaan oikeut-
tavaa yleistd sddnnostd ei suomalaisessa hallinto-oikeudessa ole (Laakso
2006, 337). Toomas Kotkas sen sijaan ndkee yksittdistapauksellisen har-
kinnan olevan yksi harkinnan laji ainakin sosiaalioikeudessa (Kotkas 2014,
48-50). Ndin nayttad asia olevan myos ulkomaalaishallinnossa, koska kan-
sainvilisen ja eurooppalaisen oikeuden kehityksen my6ta erityisesti ihmis-
oikeusherkkien kysymysten yhteydessd laki edellyttdad kohtuusharkintaa.
Suomen ulkomaalaislaissa on yleisen suhteellisuusperiaatteen ilmaisevan
5 §:n lisaksi erityisid kohtuullistamispykalid, joista perheenyhdistdmista-
pauksissa sovellettavia ovat 66 a § ja 114.2 § seki tulorajan tarkasteluun
liittyvé kohtuullistamislauseke 39 §:n 1 momentissa.

Ulkomaalaislain 66 a § edellyttdd, ettd “luvan myontdmatta jattd-
mistd harkittaessa on otettava huomioon ulkomaalaisen perhesiteiden
luonne ja kiinteys, hdnen maassa oleskelunsa pituus sekd hanen per-
heeseen liittyvit, kulttuuriset ja sosiaaliset siteensd kotimaahan”. Lisdk-
si 114 §:n 2 momentissa sddadetddn kansainvalistd tai toissijaista suojelua
saaneiden  perheenyhdistimisessd tehtdvdstd kokonaisharkinnasta,
mikd jad tdmén artikkelin rajauksen ulkopuolelle. Oleellinen sitd
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vastoin on ulkomaalaislaissa oleva toimeentuloedellytystd koskeva
kohtuullistamislauseke: “toimeentuloedellytyksestd voidaan yksittdisessa
tapauksessa poiketa, jos sithen on poikkeuksellisen painava syy tai lapsen
etu sitd vaatii” (39 § 1 mom.).

Suomessa hallintoviranomaisilla ja tuomioistuimilla nayttda siis ole-
van lainsdddannon mukaan hyvit edellytykset arvioida niin yleisempaa
suhteellisuutta kuin tapauskohtaista kohtuullisuutta ulkomaalaisten per-
heenyhdistamistapauksissa. Lisdksi voidaan ajatella, ettd kohtuullisuuden
ja suhteellisuuden arviointi on my6s Suomea velvoittava eurooppaoikeu-
dellinen vaatimus. On my6s hyva huomata EUT:n todenneen, etté lainsda-
ddnnon tasolla turvatun menettelysdannon lisaksi kohtuullisuusarviointi
ei saa kdytdnnodssd olla niin tiukkaa, ettd se ei ottaisi huomioon kohtuul-
listamista kaikissa niissé tapauksissa, joissa rajoitus tekisi perheenyhdis-
tdmisen mahdottomaksi tai suhteettoman vaikeaksi (K ja A 2015, 60-63
kohta). Tarkedd on siis tarkastella myos tuomioistuinkdytdntod, jonka
kautta ndahdédén, kuinka suhteellisuutta ja kohtuullisuutta viime kddessa
arvioidaan. Ulkomaalaislain 5 §:n suhteellisuusperiaatetta ja 114 §:n 2 mo-
mentin kohtuullisuusvaatimusta onkin dskettdin kaytetty korkeimmassa
hallinto-oikeudessa esimerkiksi tapauksessa KHO:2015:107 osoittamaan,
ettd hyvaksyttavan matkustusasiakirjan vaatiminen Somalian kansalaisilta
rajoittaa kyseisen ryhmén oikeutta perheenyhdistimiseen enemmin kuin
on vilttamatonta.

Edelld mainittuihin ulkomaalaislain suhteellisuus- ja kohtuullisuuspy-
kaliin liittyy enenevéssd maérin oikeuskaytintod. Aineellisen suhteellisuu-
den arviointi vaatisi kuitenkin perusteellisempaa tutkimusta. Edilex-pal-
velussa kyseessd oleviin pykadliin liittyvien tapauksien perusteella nayttdaa
kuitenkin siltd, ettd perheenyhdistimistapauksissa lapsen etu voi saada
enemmain painoarvoa kuin muut huomioon otettavat tekijit, mutta sekin
on edellyttanyt toimeentuloedellytyksestd poikkeamista ilmeisesti vain
lapsen terveydellisistd syistd (KHO:2010:18; KHO:2014:51). Dalisayn esi-
merkkitapauksen kaltaisia ulkomaalaisten tyontekijoiden perheenyhdisté-
mistapauksia, joissa olisi arvioitu toimeentulovaatimuksen kohtuullisuut-
ta, ei 10ydy julkaistuista oikeustapauksista.

Viranomaisten ja tuomioistuinten vililld, kuten my6s tuomioistuinten
kesken, vaikuttaa olevan erilaisia tapoja ldhestyd kohtuullisuusarviointia.
Kahdesta julkaistusta oikeustapauksesta nikee, ettd jotkut hallinto-oi-
keudet soveltavat kohtuullisuusharkintaa laveammin kuin Maahanmuut-
tovirasto tai korkein hallinto-oikeus (KHO). Tapauksessa KHO:2010:18
Maahanmuuttovirasto katsoi vastineessaan Helsingin hallinto-oikeuden
soveltavan “ulkomaalaislain 39 §:ssd sdddettyd poikkeusmahdollisuutta
turvatun toimeentulon vaatimuksesta sidnnénmukaisesti laajemmin kuin
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lainsdatdjd on tarkoittanut”. Lisdksi Maahanmuuttovirasto niki, ettd hallin-
to-oikeus soveltaa virheellisesti ulkomaalaislain 66 a §:4. Viraston mukaan
“hallinto-oikeus on antanut hakijana olevalle ulkomaalaiselle subjektiivi-
sen oikeuden asettautua Suomeen avioitumisen perusteella. Tama ilme-
nee siten, ettd hallinto-oikeus on harkinnassaan sivauttanut hakijan oman
velvollisuuden turvata toimeentulonsa Suomessa” Maahanmuuttovirasto
vaati todellista kokonaisharkintaa, jossa otetaan huomioon hakijan puo-
lesta puhuvien seikkojen liséksi hakijan ja perheenkokoajan oma toiminta
ja oikeutetut odotukset viettdda kiintedd perhe-eldmédd Suomessa. Lisdksi
virasto on tapauksessa kommentoinut, ettd vaatimus ottaa huomioon lap-
sen etu ei edellytd, ettd lapsen huoltajalla olisi lapsen tilanteen perusteella
subjektiivinen oikeus puolison saamiseksi Suomeen.

Tapauksessa KHO:2013:97 Maahanmuuttovirasto puolestaan arvoste-
li Helsingin hallinto-oikeuden tekemadi kokonaisharkintaa puutteellisek-
si siitd syystd, ettd tdimdn mukaan lapsen oikeus asua Suomessa on niin
vahva, ettd se syrjdyttda ldhtokohtaisesti kaikki muut asiassa huomioon
otettavat seikat. Voi olla, ettd hallinto-oikeudet ovat taipuvaisia sovelta-
maan suhteellisuusperiaatetta ja perus- ja ihmisoikeusndkokohtia yhte-
nevdisemmaissd linjassa muihin oikeudenaloihin nidhden, kun taas KHO
pitdd ylld minimalistista linjaa perus- ja ihmisoikeusvelvoitteisiin néh-
den (ks. my6s Pirjatanniemi 2014). Toisaalta monen tutkijan mielestd
my0s hallinto-oikeudet soveltavat perus- ja ihmisoikeusndkokohtia liian
suppeasti (Halme-Tuomisaari 2016, 189-190). Téllainen perus- ja ihmis-
oikeusminimalismi ulkomaalaisasioissa ndkyy myos vuonna 2016 toteu-
tetussa perheenyhdistdmislainsddddnnon kiristamisessd (L 505/2016),
jossa oli kyse toimeentulovaatimuksen henkil6llisen soveltamisalan laa-
jentamisesta kansainvilistd ja tilapdistd suojelua saaviin. Lainsdddéantoeh-
dotuksesta (HE 43/2016 vp) lausunut perustuslakivaliokunta katsoi, etté
vaikka mainitut tavoitteet olivat ongelmallisia perus- ja ihmisoikeuksien
turvaamisvelvoitteen (PL 22 §) ndkokulmasta, ei ehdotus ollut varsinaises-
ti ristiriidassa kansainvilisten velvoitteiden kanssa (PeVL 27/2016 vp, 2).
Perustuslakivaliokunta kuitenkin katsoi, ettd toimeentuloedellytyksen
suuruuden madrdytymiseen vaikuttavista perusteista tulisi sddtad tdsmal-
lisemmin ja kohtuullisuuden arvioinnissa tulisi huomioida haavoittuvassa
asemassa olevat (PeVL 27/2016 vp, 3-4).

Johtopdatokset

Esimerkkitapauksena kéytetyn filippiinildisen sairaanhoitajan Dalisayn
perheenyhdistamisen kohtalo ndyttdd suomalaisen viranomais- ja oikeus-
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kaytinnon valossa vaikealta. Eurooppalaisesta sosiaalioikeudesta nouseva
velvollisuus helpottaa perheenyhdistdmistd néyttdisi Suomessa toteutuvan
hyvin siltd osin kuin tulorajan tarkastelussa otetaan huomioon kustannuk-
sia korvaavat etuudet. Maahanmuuttoviraston ohjeiden mukaan tulevai-
suudessa saatavista etuuksista ei kuitenkaan huomioida automaattisesti
muuta kuin lapsilisé. Jos asumistuki huomioidaan, se voi joissain tapauk-
sissa mahdollistaa tulorajan saavuttamisen. Dalisayn tapauksessa hidnen
palkkansa ja puolison todennikoinen tyomarkkinatuki tai kotihoidon tuki
nostaisivat ruokakunnan tulot sen verran suuriksi, ettei saatava asumistuki
todenndkoisesti auttaisi tulorajan saavuttamisessa paitsi siind tapauksessa,
ettd perhe asuu padkaupunkiseudulla.

Tuloraja on siis niin korkea, ettei esimerkiksi ldhihoitaja tai edes sai-
raanhoitaja voi aina saada oleskelulupaa perheelleen. Oikeuskaytinto
on vahvistanut, ettd oleskelulupaa hakevan puolison tulot voidaan ottaa
huomioon perheenkokoajan tulojen lisdksi, mutta kdytannossa harvalla
perheenjdsenelld on ulkomailta kdsin mahdollisuus saada t6itd Suomes-
ta. Oleskeluluvan perheenjdsenend saaneena ulkomaalainen on oikeutettu
rajoittamattomaan tyontekoon Suomessa, kuten myds saamaan tyollisty-
mispalveluita. Jos hdnelld on jatkuva oleskelulupa, hinelld on myds oikeus
tyomarkkinatukeen tydonhaun ajalta. Tydmarkkinatuen huomioon ottami-
nen perheen tulona edistdisi perheenyhdistamista.

Tyomarkkinatuen huomioon ottaminen tulorajan tarkastelussa voisi
olla Suomen lain mukaan mahdollista, mutta se on kuitenkin Maahan-
muuttoviraston soveltamisohjeen mukaan pois suljettua. Perheenyhdisté-
misen tulorajaa tarkasteltaessa oleellista on ulkomaalaislain 39 §:n 2 mo-
mentin viittaus toimeentulotukeen tai vastaavaan muuhun toimeentuloa
turvaavaan etuuteen. Tyomarkkinatuen pitdminen toimeentulotukea vas-
taavana etuutena ei kuitenkaan saa tukea oikeuskirjallisuudesta. Toisaalta
juuri tyomarkkinatuen asema sosiaaliturvajérjestelméssa tuntuu kaikille
asiantuntijoille olevan hankala kysymys. Ongelmana perinteisessa kirjalli-
suudessa on sosiaaliturvan tarkastelu puhtaasti kansalaisen ndkokulmasta
eikd laajemmin koko vdeston ndkokulmasta, jolloin tulisi huomioida myos
ulkomaalaisoikeudelliset kysymykset. Vaikka oikeuskirjallisuutta pidetdaan
laintulkinnassa sallittuna oikeuslédhteend, on epéselvia, voiko tédssi tapauk-
sessa oikeuskirjallisuuden sosiaalietuuksien luokittelulla nihdd muuta
kuin pedagogista merkitysta.

Eurooppaoikeuden mukaan toimeentulovaatimus on lahtokohtaisesti
hyvaksyttava rajoitus, mutta tuloraja ei saa olla ehdoton. Thmisoikeustuo-
mioistuin ei juurikaan tarkemmin kuvaa toimeentulovaatimukseen liitty-
vid periaatteita. Euroopan sosiaalisessa peruskirjassa sitd vastoin sdddetdan
perheenyhdistamisen helpottamisesta (19 art.), ja Sosiaalisten oikeuksien
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komitea on tarkentanut sallitun toimeentulovaatimuksen kriteereji. ESP:n
oikeudellinen velvoittavuus ja erityisesti henkildllinen soveltamisala per-
heenyhdistimisessd on kuitenkin epéselva. EU:n perheenyhdistamisdirek-
tiivi puolestaan saatdd oikeudellisesti sitovasti toimeentulovaatimuksesta
ja sen hyvaksyttavastd tasosta. Toisin kuin ihmisoikeusjérjestelma, EU-di-
rektiivi pyrkii nimenomaisesti turvaamaan perheenkokoajan oikeuden
perheenyhdistamiseen. EU-tuomioistuin onkin viime aikoina kehittényt
oikeusohjeita perheenyhdistdmisdirektiivin tulkinnasta ja erityisesti siind
sallittuihin luvan saamisen ehtoihin, kuten tulorajaan, liittyen.

EU-oikeudessa on mairitty kolmansien maiden kansalaisten yhden-
vertaisesta oikeudesta sosiaaliturvaan, mutta tydmarkkinatuen kohdalla
on epdselvad, kuuluuko se yhdenvertaisen kohtelun piiriin vai EU-oikeu-
den ulkopuolelle jaavaian sosiaaliavustukseen, mistd Suomessa kiytetddn
yleensi termié sosiaalihuolto. EUT on viimeaikaisessa oikeuskdytdnnossa
kuitenkin tapauksessa Alimanovic (C-67/14, annettu 2015) katsonut, etta
tyomarkkinatuen kaltaista etuutta ei tarvitsisi ottaa tulona huomioon tar-
kasteltaessa toimeentulovaatimuksen tdyttymistd. Tapauksessa Chakroun
(C-578/08, annettu 2010) EUT lisdksi tarkasteli tulorajan lainmukaisuut-
ta direktiivin valossa yhdenvertaisuutta korostaen niin, ettd sen mukaan
maahanmuuttajien perheiltd ei voi vaatia parempaa tulotasoa kuin minka
on arvioitu riittdvin kansalaisille perheen eldttimiseen. Vaikka verrattaes-
sa suomalaisen toimeentulotuen ja perheenyhdistimisen tulorajan tasoa
voidaan ndhda pieni ero, hilvenee tuo ero tarkemmassa toimeentulotuen
madrdytymisen tarkastelussa. Lisaksi, jos otetaan huomioon Euroopan so-
siaalisten oikeuksien komitean Suomelle dskettdin antama péitos, voidaan
ndhdd jopa painetta nostaa sekd toimeentuloturvaa ettd perheenyhdisté-
misen tulorajaa.

EU-oikeudesta ja eurooppaoikeudesta laajemminkin voi johtaa perus-
ja ihmisoikeusulottuvuuden sisiltavissa ulkomaalaisasioissa vaatimuksen
yksittdistapausten kohtuullisuuden arvioinnista, mikd on luonteeltaan
tiettyjen kriteereiden huomioon ottamista seka yksilon ja julkisen intres-
sin vilista punnintaa. EUT on tapauksessa Chakroun edellyttinyt, ettéd oli
sitten kyse sosiaalihuollosta tai ei, tulee perheenyhdistimisen epdamisen
kohtuullisuutta aina arvioida tapauksen tosiseikkojen ja perheenyhdis-
tamisdirektiivin 17 artiklan kriteerien valossa. EUT:n mukaan pysyviis-
luonteisesti maassa oleskelevien kolmansien maiden kansalaisten per-
heenyhdistiminen on péddsdantd, jonka edessd my0s toimeentulovaatimus
ja tuloraja joustavat. Perheenyhdistamisdirektiivissé sallittujen rajoitusten-
kin kohdalla tulee siis harkita kohtuullisuutta ja suhteellisuutta.

Eurooppaoikeudessa on lahestytty maahanmuuton kontrollin suhteel-
lisuutta ja lainsdéddannoén hyvaksyttavyytta laajemminkin kuin vain yksit-
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tdistapausten kohtuullisuusharkinnan kautta. Varsinkin EU-tuomioistuin
on viime aikoina soveltanut EU-oikeuden yleistd suhteellisuusperiaatet-
ta. Suhteellisuuspunninta on oleellista juuri julkisen vallan kédytossd, jota
maahanmuutto-oikeus ja perheenyhdistimisen rajoittaminen on. Tuo-
mioistuimissa tehtévin suhteellisuusarvioinnin kautta voi siis tulevaisuu-
dessa muodostua oikeudellisia normeja ja periaatteita, jotka tulee ottaa
huomioon niin perheenyhdistamisen rajoituksista saddettdessa kuin lain-
sdddantod sovellettaessa. Vahimmaisvaatimuksena lainsdddannon suhteel-
lisuudesta on kohtuullisuusharkinnan mahdollistaminen viranomaishar-
kinnassa. Lisaksi EU-tuomioistuin on vaatinut, etta kohtuullisuusarviointi
ei saa kdytdnndossa olla niin tiukkaa, ettd se ei ottaisi huomioon kohtuullis-
tamista kaikissa niissd tapauksissa, joissa rajoitus tekisi perheenyhdistdmi-
sen mahdottomaksi tai suhteettoman vaikeaksi. Tulevaisuuden haasteena
onkin erilaisten tekijoiden asianmukainen huomioon ottaminen.

Suomalaisesta hallinto- ja tuomioistuinkdytdnnosta ei ole tarpeeksi tie-
toa, jotta kohtuullisuusharkinnan siséallollista suhteellisuutta voisi luotetta-
vasti arvioida. Vaikuttaa kuitenkin silti, ettd perheenyhdistdmistapauksis-
sa toimeentulovaatimuksesta poiketaan lahinna vain lapsen edun nimissa,
ja silloinkin tiukasti esimerkiksi lapsen terveydellisistd syistd. Helsingin
hallinto-oikeus tuntuu ottaneen hieman lievemman linjan joissain per-
heenyhdistamistapauksissa, mutta Maahanmuuttovirasto on kritisoinut
sitd kokonaisharkinnan yksipuolisuudesta (KHO:2010:18; KHO:2013:97).
Vaikuttaa kuitenkin ennemminkin siltd, ettd Suomessa ei oteta riittavasti
huomioon perheenyhdistdjan siteiti Suomeen. Arvioitaessa avustusten
myoOntamisestd ja niiden huomioimisesta koituvaa rasitusta yhteiskunnal-
le, huomioon voisi ottaa esimerkiksi julkisiin varoihin perustuvien tulojen
suhteellisen osuuden perheen kokonaistuloista. Ndin tulisi otettua parem-
min huomioon se, ettd ulkomaalaiset tyontekijit palkallaan kustantavat
suurimman osan perheensi elatuksesta Suomessa ja maksavat veroja.

Dalisayn perheen kaltaisessa tapauksessa voisi ottaa huomioon sen,
ettd pienen palkan takia perhe joutuu ainakin alussa osittain turvautumaan
yhteiskunnan tukeen. Tyomarkkinatuki, joka aikaisemmin olikin juuri
ulkomaalaisten tydmarkkinoille pddsyd ja kotoutumista edistdvd kotout-
tamistuki, voitaisiin pikemminkin nahdé investointina ja uuden tyévoi-
man houkuttelemisena Suomeen. Liséksi perheen Suomeen tulo edistdisi
jo Suomessa tyoskentelevan ulkomaalaisen kotoutumista ja halukkuutta
jadda Suomeen toihin pidemméksi aikaa. Tuskin on kenenkéddn osapuo-
len etu, jos tinne rekrytoidut ja tdalla lisad kouluttautuneet ulkomaalaiset
tyontekijat palaavat lyhyen ajan pédstd kotimaahansa.

Lain soveltamisessa ja kohtuullisuusharkinnassa tulisikin paremmin
hyodyntaa lainsddddnnon jo suomat mahdollisuudet. Kasittdakseni nykyi-
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nen lainsddddntd ei suoranaisesti estd esimerkiksi tydmarkkinatuen huo-
mioimista perheen tulona. Muitakin lapsiperheille oleellisten etuuksien,
kuten alle kolmivuotiaiden lasten kotihoidontuen, huomioimista perheen
tulona tulisi edistad. Jotta hakija osaisi vedota téllaiseen mahdollisuuteen,
tulisi neuvontaa ja ohjeistusta parantaa huomattavasti nykyisestd. Valtiolla
on velvollisuus huolehtia tiedottamisesta ulkomaalaisille tydntekijoille hei-
dén oikeuksistaan ja velvollisuuksistaan rekrytointiprosessin yhteydessa
(yhdistelmélupadirektiivi 2011/98/EU, 11 art. d alakohta). Julkisen vallan
tulisi samalla huolehtia siité, ettd ulkomaalaisia rekrytoitaessa heille ker-
rotaan myos ikévistd seurauksista ja vaihtoehdoista. Perheenyhdistimisen
edellytykset tulisi olla selkedsti tiedossa, ettei synny kohtalokkaita virhear-
viointeja ja turhia pettymyksid niin EU- tai ETA-alueen ulkopuolelta tule-
ville tyontekijoille kuin suomalaisille tyonantajillekin.
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Téssd luvussa tarkastellaan perheenyhdistimiseen liittyvéa arjen tur-
vallisuutta ja kotoutumista lainsdddantotutkimuksen nakokulmasta.
Viimeisen kymmenen vuoden aikana ulkomaalaislainsaddéantoon on
tehty tiukennuksia, joilla on ollut vaikutusta erityisesti kansainvalista
suojelua saavien perheenyhdistdmiseen. Erityisen vaikuttavana tiu-
kennuksena on ollut toimeentuloedellytyksen ulottaminen my6s kan-
sainvilistd suojelua saavien perheenjasenten oleskelulupiin (laki 505/
2016). Tamén edellytyksen kéyttdonottoa on perusteltu muun muas-
sa kotoutumisen edistdmisella (HE 43/2016 vp, 18). Suomessa vuon-
na 2016 tehdyn lainsdadadantomuutoksen vaikutuksia kotoutumiseen
ei kuitenkaan ole riittdvésti selvitetty lainsdddéntovaiheessa eikd
myOohemmin. Perustuslakivaliokunta ei ole ottanut kantaa tdmén pe-
rustelun jarkevyyteen tai hyvaksyttavyyteen (PeVL 27/2016 vp). Ta-
man luvun tarkoituksena on kartoittaa olemassa olevaa tutkimusta
perheenyhdistimisen rajoittamisen vaikutuksista kotoutumiseen se-
kd arvioida lainvalmistelun laatua.

Oikeustieteilijat ovat huomauttaneet, ettd erityisesti EU:n perheen-
yhdistamisdirektiivin soveltamisalalla rajoitusten perusteleminen ko-
toutumisen edistdmiselld on valttamitontd, jotta ne voidaan katsoa
hyviksyttaviksi (Jesse 2017, 290). Niilta osin, kun direktiivi ei sovellu,
kuten esimerkiksi toissijaista suojelua saavien kohdalla, sovelletta-
vaksi tulee kuitenkin Euroopan ihmisoikeustuomioistuimen luomat
oikeusohjeet. Niiden mukaan perhe-elaiméa rajoittavan toimenpiteen
tulee olla suhteellisuusperiaatteen mukainen eli sen tulee toteuttaa
hyviksyttdvia tavoitteita sekd olla sopiva ja oikeasuhtainen keino péa-
maaran saavuttamiseksi (Palander 2018, 399). Oleellista siis on, voiko
toimeentulovaatimuksella vaikuttaa kotoutumiseen, ja jos voi, onko
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saavutettava hyoty niin merkittava, ettd silld voi perustella Euroopan ih-
misoikeussopimuksen 8. artiklassa suojatun perhe-elamén rajoittami-
sen. Lisédksi tulee kiinnittad huomiota ihmisoikeussopimuksen 14. ar-
tiklaan eli perhe-eldmdn suojan yhdenvertaiseen toteutumiseen eri
suojelukategorioiden vililla. Tésséd luvussa ei kuitenkaan tarkastella
oikeudellisia velvoitteita sisdllollisesti tai oikeusdogmaattisesti vaan
pikemmin lainvalmistelun laadun ndkékulmasta.

Téssa luvussa tarkastellaan ensin lainvalmistelun ohjeita ja lainsaa-
déntoteoreettisessa tutkimuksessa esiin nostettuja relevantteja ongel-
makohtia. Tutkimuksen ja ohjeiden mukaan lainvalmistelijan tulisi
pyrkia selvittimadn lainsddadannon yhteiskunnallisia vaikutuksia, joi-
hin sisédltyvat myds vaikutukset eri vdestoryhmiin. Vaikka ohjeissa
puhutaan pddasiassa kansalaisista, tulisi lainsdatdjan huomioida myos
vaikutukset maassa oleskeleviin ulkomaalaisiin (ks. my6s Palander
2019). Tésta syysta tdssd luvussa selvitetdan olemassa olevaa tutki-
musta perheenyhdistimislainsddddnnon vaikutuksista ulkomaalais-
ten kotoutumiseen ja arjen turvallisuuteen erityisesti Suomen kon-
tekstissa, mutta tuoden esille myds muualla tehtyé tutkimusta. Vaiku-
tukset kotoutumiseen ja arjen turvallisuuteen tarkastellaan eri alalu-
vuissa, koska turvallisuuteen kisitteena liittyy eroja niin vaikutusten
vakavuuden kuin niiden arvottamisen nakokulmista. Arjen turvalli-
suuden ja kotoutumisen sisdllollisten erojen lisdksi myos lahde-
aineistossa itsessddn kdytetyt termit ovat ohjanneet niiden mukaan
ottamista ja sijoittamista. Arjen turvallisuus ymmarretddn tassa hy-
vinvoinnin sekd henkisen ja fyysisen turvallisuuden kautta.

Kuten tdmén kirjan johdannosta kiy ilmi, turvallisuus liittyy mo-
nella tapaa maahanmuuttoon seka siihen liittyvdan hallintoon ja poli-
tiitkkaan. Turvallisuustutkimuksen ja maahanmuuttotutkimuksen
ristedmisen seurauksena on Suomessakin syntynyt uutta tutkimusta,
jonka suuntauksena on kriittinen maahanmuuton kriminalisoimisen,
turvallistamisen ja rajojen tutkimus (ks. esim. Gozdecka ja Kmak
2018; Kononen 2019; Leinonen ja Pellander 2020; Palander ja Pellan-
der 2019; Tiilikainen 2015). GLASE-hankkeessa tehdyn tutkimuksen
mukaan Suomen turvallisuuspolitiikassa on viime aikoina kiinnitetty
enenevassd madrin huomiota maahanmuuttoon ja reaktiot vuoden
2015 tapahtumiin voidaan jossain maarin nahda turvallistamisena,
mistd helposti seuraa poikkeuksellisia ja suhteettomia ratkaisuja
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(Palander ja Pellander 2019). Turvallistaminen leimaa tiettyja ryhmia
epdilyksen alaisiksi ja pyrkii nédin oikeuttamaan rajoitukset ja erilai-
sen kohtelun (Nanopoulos ym. 2018, 14). Kun pelko hallitsee politii-
kan tekoa, perustavaa laatua olevat oikeudet, kuten yhdenvertaisuus
ja vapaus, helposti vaarantuvat (Huysmans 2004, 338).

Suomessa vuonna 2016 tehdyssda perheenyhdistdmisen kiris-
tyksessd ei kuitenkaan ole paillisin puolin kyse turvallistamises-
ta, koska kansallisen turvallisuuden kysymykset eivit nouse esille
lainvalmisteluasiakirjoissa. Tietynlainen kriisitietoisuus on kuitenkin
tassakin lakimuutoksessa lasna ja ilmenee viittauksina vuoden 2015
turvapaikanhakijamédiriin ja Suomen houkuttelevuuteen turvapaikan-
hakumaana, sekd siihen liitettyyn tarpeeseen rajoittaa perheside-
hakemusten ja mydnnettavien oleskelulupien maaraa (HE 43/2016 vp,
1). Turvallistamista tai ei, perheenyhdistdmisen tiukentamisen yhtey-
dessd ei ole kiinnitetty tarpeeksi huomiota ihmisoikeusvelvoitteisiin
(Sormunen 2017). Turvallistamisen sijaan tai sen ohella ongelmaksi
voidaan nahdi inhimillisen turvallisuuden ja arjen turvallisuuden
heikko huomioiminen lainsdadéntotyossa. Téassd luvussa siis pikem-
min kartoitetaan, mitd turvallisuushuolia perheenyhdistimiseen ja
perheestd erossaoloon liittyy erityisesti ulkomaalaisten ndkokulmasta.

Tutkimuskirjallisuuden tarkastelussa keskitytdan péadasiassa em-
piiriseen tutkimukseen toimeentulovaatimuksen ja perheestd erossa-
olon vaikutuksista. Helga Eggebe ja Jan-Paul Brekke (2018; 2019)
ovat koonneet ja tyypitelleet viimeaikaista tutkimuskirjallisuutta per-
heenyhdistdmisen kotoutumisvaikutuksista, ja heidin mukaansa re-
levantti kirjallisuus voidaan jakaa perheenjasenten kotoutumisen
tutkimukseen ja perheenyhdistimisen sadntelyn vaikutusten tutki-
mukseen. Perheenyhdistimisen estymisen ja perheen erossaolon vai-
kutusten tutkimusta on kuitenkin vihemmain (ks. myds Bonjour ja
Kraler 2015; Miettinen ym. 2016). Varsinkin tutkimus perheenyhdis-
tdmisen sddntelyn vaikutuksista kotoutumiseen on vdhdisempaa.
Eggebon ja Brekken (2019) mukaan perheen kotoutumiseen liitty-
vat tutkimukset keskittyvit yleensd vain tyollistymiseen ja tulevat sii-
hen johtopéitokseen, ettd kotoutumista tulisi tarkastella muistakin
ndkokulmista. He nostavat hyviksi esimerkiksi Charsleyn ja muiden
(2016) tutkimuksen, jossa on pyritty huomioimaan myds sosiaalisia,
kulttuurisia, poliittisia, rakenteellisia ja identiteettiin kohdistuvia vai-
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kutuksia. Myds vaikutuksia perheenkokoajan kotoutumiseen tulisi
tarkastella laajemmin kuin tydllistymisen ndkokulmasta, ja siksi tassé
vaikutuksia ldhestytddn arjen turvallisuuden nakokulmasta. Suomes-
ta 10ytyykin jonkin verran timén tyyppisté tutkimusta (ks. myos Lei-
nonen 2019), jota tissé on tarkoitus kartoittaa.

Lainsdddédnnon yksiloon kohdistuvien vaikutusten liséksi tarkastel-
laan lainsdddannon rakenteellista vaikutusta kotoutumiseen sen ko-
touttamispotentiaalin kautta. Teoreettisena viitekehyksend kaytetdan
Moritz Jessen (2017) ajatusta lainsddddnnon potentiaalista eli mah-
dollistavasta roolista kotoutumisen edistimisessd. Hinen mukaansa
lainsdddanto ja hallintokdytantd voivat vaikuttaa joko kotoutumista
edistavasti tai heikentdvésti. Yhdenvertaisuus nayttaytyy hénen tutki-
muksessaan kotoutumista edistdvana tekijdnd. Lainsddaddnnon vaiku-
tukset kotoutumiseen ovat siis monen tasoisia ja ndilld eri ulottuvuuk-
silla on my6s yhtymakohtia. Oleellisinta on kuitenkin maarittdd, voi-
daanko vaikutukset kotoutumiseen nihda péddasiassa positiivisena vai
negatiivisena.

Ensimmaisessa alaluvussa perustellaan vaikutusten arvioinnin tér-
keyttd ja sen laatukriteereitd lainsdddantotutkimuksen kautta. Seu-
raavissa alaluvuissa kartoitetaan olemassa olevaa kirjallisuutta per-
heenyhdistimisen edellytysten ja estymisen vaikutuksista ulkomaa-
laisiin perheenkokoajiin niin kotoutumisen, hyvinvoinnin kuin arjen
turvallisuuden nakokulmista. Lopuksi arvioidaan muodostuvaa ko-
konaiskuvaa perheenyhdistdmisen vaikutuksista kotoutumiseen ja
analysoidaan lakimuutoksen laatua lainsdddédntotutkimuksen peri-
aatteiden ja lainsdddannon kotouttamispotentiaalin valossa.

Lainvalmistelun periaatteista

Lainvalmistelijoilla ja lainsdétdjilla on paljon vapauksia tydssddn, ei-
kd niin sanottuja menettelysadntojd juurikaan ole, mutta oikeuskirjal-
lisuudesta, ministerididen omista ohjeista ja kansainvilisoikeudelli-
sista velvoitteista voidaan muodostaa kisitys hyvén lainvalmistelun
periaatteista. Lainvalmistelun sadntelyteoreettisessa tutkimuksessa on
kehitelty rationaaliseen valintaan perustuvaa ihannemallia, jonka mu-
kaan lainsddtdjd ensin tunnistaa yhteiskunnallisen ongelman ja hah-
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mottelee tavoitteen sen korjaamiseksi. Sen jalkeen lainsdétédja arvioi
erilaisia toimintavaihtoehtoja ja niiden vaikutuksia sidosryhmia kon-
sultoiden seka lopulta valitsee optimaalisen saiddosehdotuksen. (Tala
ym. 2011.) Raamit lainsdatdjan harkinnalle asettaa perustuslaki, pe-
rusoikeudet sekd kansainvilisen ja EU-oikeuden velvoitteet, mitka tu-
lee ottaa huomioon jo lainsddadéntotyon varhaisessa vaiheessa (ks. OM
2013). Hankalissa tapauksissa, missd on kyse perus- ja ihmisoikeuk-
sista, mutta missd lainsdatdjalla on vapaus kéyttda harkintaa, tulee
erilaiset intressit ja vaikutukset selvittdd ja punnita, sekd tehdyt rat-
kaisut perustella (OM 2013, 4.1.18).

Viime vuosina on kiinnitetty erityisen paljon huomiota vaikutusten
arvioinnin kehittimiseen. Oikeusministerion (OM) laatimassa vaiku-
tusten arvioinnin ohjeessa (OM 2007) edellytetddn erityisesti talou-
dellisten, ymparist6- sekd hallintoon kohdistuvien vaikutusten ar-
viointia. Lisdksi ohjeen mukaan tulee arvioida muita yhteiskunnallisia
vaikutuksia, jotka kohdistuvat esimerkiksi terveyteen, yhdenvertai-
suuteen, lapsiin, sukupuolten tasa-arvoon, tydllisyyteen ja tydela-
main, rikostentorjuntaan ja turvallisuuteen sekd kansalaisten ase-
maan ja kansalaisyhteiskunnan toimintaan (OM 2007, 33). Ohje on
yksiloon ja erityisesti ulkomaalaisiin kohdistuvien vaikutusten ar-
vioinnin suhteen kuitenkin riittdiméaton (ks. lisdd Palander 2019) ja
paremmin ohjeistusta ihmisiin kohdistuvien vaikutusten arviointiin
saa sosiaali- ja terveysministerion vuonna 2016 julkaisemasta op-
paasta (STM 2016). Siind kehotetaan myds vilillisten vaikutusten ar-
viointiin, missd auttaa ilmioldhtoinen ldhestymistapa (STM 2016, 13).

Vaikutuksia voidaan ohjeiden mukaan selvittdd sidosryhmien,
asiantuntijoiden ja tutkijoiden kuulemisilla (OM 2007; STM 2016, 18;
VN 2016). Matti Niemivuo (2002) on kirjoittanut, ettd vaikutusten
arvioimiseksi ja sddntelyvaihtoehtojen kartoittamiseksi lainvalmis-
telijan tulisi lisdksi tuntea sddnneltdvdan alaan liittyvaa tutkimusta.
Niemivuo (2002, 200) toteaa tarvittavan niin oikeustieteellistd kuin
yhteiskuntatieteellistd tutkimusta. Lainvalmistelija voi my®ds itse sel-
vittdd tai tilata ulkopuolisilta toimijoilta selvityksid eri vaikutuksista.
Tahan tarkoitukseen kidytetddn esimerkiksi valtioneuvoston kanslian
tutkimustoimintaa. Varsinaisessa hallituksen esityksessd ei ole kui-
tenkaan tarkoitus tuoda yksityiskohtaisesti ja laajasti esille olemassa
olevaa tutkimusta tai selvityksid. Hallituksen esitys ei ole tutkimus-
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raportti (HELO 2018, 13), vaan siind tuodaan esille tiivistetysti paa-
asialliset vaikutukset ja arvioinnin keskeiset tulokset sekd se, miten
vaikutukset on arvioitu, mité tietoldhteita on kaytetty sekd minkalai-
sia epavarmuuksia arviointiin liittyy (HELO 2018, 23-24).

Kiaytannon lainvalmistelussa keskeisend ongelmana on néhty juuri
vaikutusten ja vaihtoehtojen puutteellinen arviointi. Auri Pakarinen
(2011b) toteaa, ettd ohjeiden tasolla vaikutuksia otetaan huomioon
hyvin, mutta kdytannon tasolla painotetaan taloudellisia vaikutuksia.
Yksil6ihin ja kansanryhmiin kohdistuvia vaikutuksia arvioidaan niu-
kasti, ja usein ne jadvat arvioimatta kokonaan. Pakarinen on kuiten-
kin optimistinen ja nékee, ettd erityisesti osallistumisen kulttuuri ja
sidosryhmien kuuleminen ovat hinen mukaansa Suomen vahvuuk-
sia. (Pakarinen 2011b, 62-63.) Sidosryhmien osalta erityisesti etu-
jarjestojen kuuleminen on keino selvittdd eri ryhmiin kohdistuvia
vaikutuksia. Térkedd on my0s tunnistaa kaikki ryhmait, joihin vaiku-
tuksia kohdistuu (Rantala 2011, 78). Tutkimustiedon avulla voidaan
selvittdd mahdollisia vaikutuksia erityisesti niiden oikeuksia omaa-
vien ryhmien osalta, joiden ddni ei ole edustettuna (Rantala 2011,
80). Lainvalmistelijan tulee sitten arvioida, miké painoarvo erilaisille
intresseille annetaan. Pakarinen (2011a) on todennut, ettd keskeiset
etujdrjestot pitdvat tarkednd, ettei heitd ainoastaan kuulla vaan etté
heiddn ndkemyksilladn olisi myds vaikutusta (ks. myos Keindnen
2011, 148).

Kati Rantala (2011, 77) muistuttaa, ettd lainvalmistelun ideaalimal-
lit eivat toimi, tai ne ovat resurssien hukkaa, jos poliittinen ohjaus on
liian voimallista. Hinen mukaansa tavoitteet voivat olla siind maarin
arvolatautuneita, ettd rationaaliselle valinnalle ja neutraalille vaiku-
tusten arvioinnille ei anneta mahdollisuutta. Kalle Maatta (2009) kir-
joittaa, ettd sddntelyteoreettisessa tutkimuksessa ei pitdisi ottaa lain-
sdaddannon tavoitteita annettuna. Joissakin tapauksissa lain tavoitteet
voivat olla selkeasti ilmaistut, mutta ne eivat vastaa lain tosiasiallisia
tavoitteita. Maattd (2009, 18) kayttaa téllaisesta tavoiteristiriidasta
nimitystd lainsdadantoéilluusio. Rantala (2011, 82) perdadnkuuluttaa
avoimuutta ja oikeutta tietdd lakihankkeiden ratkaisuihin vaikutta-
neet tosiasialliset taustat ja tavoitteet. Han haluaisi tietdd, minkalaista
tutkimustietoa, kentdltd nousevaa hiljaista tietoa ja eri intressiryh-
mien nidkemyksid on tai ei ole otettu huomioon.
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Vaikka lainsdddanto on instrumentaalinen keino tiettyihin tavoit-
teisiin padsemiseksi ja tavoitteiden maadrittely pitkalti politiikkaa, tu-
lee tavoitteidenkin téyttaa tiettyja kriteereitd. Erityisesti jos kyse on
perus- tai ihmisoikeusrajoituksista, ylikansallinen lainsdddanto ja oi-
keuskéytintd maadrittavat sallitut tavoitteet. Perhe-eldmdian puutut-
taessa hyviksyttavit tavoitteet ovat kansallisen ja yleisen turvalli-
suuden tai maan taloudellisen hyvinvoinnin turvaaminen, epdjérjes-
tyksen tai rikollisuuden estdminen, terveyden tai moraalin suojaami-
nen, tai muiden henkiléiden oikeuksien ja vapauksien turvaaminen
Euroopan ihmisoikeussopimuksen (8. art.) mukaan. Suhteellisuuspe-
riaatteen mukaan keinojen tulee olla sopivia tavoitteen saavuttami-
seksi, ja vasta sen jalkeen tarkastellaan keinojen vaikutusten suhdetta
tavoitteisiin. Téssd suhteellisuuspunninnassa on annettava oikea pai-
noarvo muun muassa perus- ja ihmisoikeusvaikutuksille. Punninnas-
sa voi my0s esiintyd monenlaisia turvallisuusintresseja, jotka lainsda-
tdjan tulee asianmukaisesti huomioida (ks. esim. Lonka 2016, 34-38).

Vaikka kyse ei olisi perus- ja ihmisoikeuksien suojaamasta perhe-
elimastd, tulee lainvalmistelijan ottaa kokonaisharkinnassa huo-
mioon yksiloihin ja ryhmiin kohdistuvat vaikutukset. Koska per-
heenyhdistdmislainsddddnnon vaikutukset kohdistuvat péddasiassa
maahan muuttaneisiin ulkomaalaisiin ja heiddn perheenjdseniinsa,
tulisi lainvalmistelussa pyrkid selvittimdan myos heihin kohdistuvia
vaikutuksia. Vaikka varsinaiset lainvalmistelijan ohjeet eivit selkeds-
ti tue muihin kuin kansalaisiin kohdistuvien vaikutusten arviointia,
viimeaikaiset sektorikohtaiset ohjeet vahvistavat sitd ndkokulmaa, et-
td kaikkien Suomessa oleskelevien intressit ja vaikutukset on arvioi-
tava ja otettava huomioon. Tarkasteltavana olevassa perheenyhdista-
mislainsddddannon tiukentamisessa tulee siis ottaa huomioon myos
ulkomaalaisiin kohdistuvia vaikutuksia. Niistd arvioidaan seuraavak-
si kotoutumiseen ja turvallisuuteen liittyvid vaikutuksia tieteellisen
kirjallisuuden kautta.
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Perheenyhdistamisen vaikutukset kotoutumiseen

Kotoutumisen edistiminen on keskeinen tavoite ulkomaalaishallin-
nossa, ja onnistunut kotoutuminen luo myos arjen turvallisuutta.
Hallituksen esityksen (HE 43/2016 vp) mukaan perheenyhdistami-
sen edellytysten kiristimisen yhtend tavoitteena on edistdd niin kan-
sainvilistd suojelua saavien kuin heidan perheenjisentensd kotoutu-
mista. Toimeentulovaatimuksen ajatellaan lisddvan ulkomaalaisten
tydssdakdyntid, minkd puolestaan oletetaan edistivin kotoutumista
(HE 43/2016 vp, 18 ja 21). Vaikutuksia kotoutumiseen ei ole kuiten-
kaan perusteltu tarkemmin tai tarkasteltu muista nakékulmista. Tyol-
listyminen on tirked tekija kotoutumisessa, mutta yhteiskuntaan so-
peutumiseen ja hyvinvointiin vaikuttavat myos monet muut tekijét
(Gaufhn ja Lyytinen 2017; Saukkonen 2013; Sotkasiira 2018). Ali-
tolppa-Niitamo (2005, 37) on todennut, ettd kotoutuminen ndhdaan
yleensd joko uhkien ja ongelmien tai tyévoimaresurssin kouluttami-
sen kautta, mutta helposti unohdetaan kotoutuvien inhimilliset tar-
peet, toiveet ja odotukset. Hinen mukaansa ndihin kuuluu muun
muassa oikeus tasa-arvoon, hyvinvointiin ja laheisiin ihmissuhteisiin.
Huttunen (2010) on pyrkinyt tuomaan esille, kuinka ylirajaiset per-
hesuhteet vaikuttavat kotoutumiseen.

Tarkastelussa olevan perheenyhdistamislainsdddannon muutoksen
vaikutuksista ei tehty selvitystd lainvalmisteluvaiheessa. Lakimuutok-
sen jilkeen vuonna 2016 sisaministeriolle tehdyssd (VN-TEAS) sel-
vityksessd (Miettinen ym. 2016) on arvioitu perheenyhdistimisen
mahdollisten lisdedellytysten vaikutuksia. Vaikka kyseessd ei ollut
varsinainen toimeentulovaatimuksen vaikutusten jalkiseuranta, selvi-
tyksessd arvioitiin myds tuon edellytyksen vaikutuksia. Selvityksessd
on pyritty ottamaan huomioon perheenkokoajiin ja perheenjdseniin
kohdistuvat vaikutukset niin kotoutumisen kuin hyvinvoinnin osalta
(Miettinen ym. 2016, 34). Arvion mukaan tydllistymistilastojen ja
palkkatulojen perusteella todenndkoéisesti vain 27 prosenttia kansain-
valistd suojelua saavien perheenjisenistd voisi saada oleskeluluvan,
ja niistd, joita toimeentuloedellytys koskee, vain alle kaksi prosenttia
voisi saada perheenjdsenen Suomeen (Miettinen ym. 2016, 15-17).

Kyseisen selvityksen mukaan suomalaista tutkimusta perheen-
yhdistamisen eri edellytysten vaikutuksesta kotoutumiseen ei juuri-
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kaan ole. Ongelmaksi ndhddan myos se, ettd olemassa oleva tutkimus
“perustuu joko asiantuntijoiden esittimiin nakemyksiin tai pieneh-
koihin maahanmuuttajaviestoltd kerdttyihin haastatteluihin tai ky-
selytutkimuksiin” Selvityksessd todetaan, ettd toimeentuloedellytyk-
selld on jonkin verran tyollisyyttd lisddavaa vaikutusta, mutta siihen
vaikuttavat my0s tietyt tyollistymisen esteet erityisesti juuri kansain-
vidlistd suojelua saavien kohdalla. Toisaalta ty6llistyminen ja korkean
tulorajan tavoittelu voi heikentdd kotoutumista, jos ei ole aikaa opis-
kella. Selvityksessa todetaankin, ettd todenndkoisesti perheen yhteen
saamisen estyminen tai sen pitkittyminen vaikuttaa kansainvilisté
suojelua saaviin kielteisemmin kuin muihin maahanmuuttajaryh-
miin. (Miettinen ym. 2016, 46-47.)

Suomessa on kuitenkin tehty aiheesta tutkimuksia ja selvityksia,
joita olisi voinut hyodyntéa lainvalmistelussa. Edelld mainittuja pie-
nehkojéd haastattelututkimuksia perheestd erossaolon vaikutuksista
on runsaasti (esim. Huttunen 2005; Onodera ja Peltola 2016; Tiilikai-
nen 2007), mutta monessa tutkimuksessa tama seikka on ollut vain
sivujuonne. Varsinaisesti teemaan pureutuvia tutkimuksia on esimer-
kiksi vuonna 2011 julkaistu selvitys, jota varten Paakaupunkiseudun
sosiaalialan osaamiskeskus (Socca) on haastatellut perheenyhdistami-
sen lapikdyneitd perheitd. He ovat kertoneet, ettd yhdistdmisprosessi
on ollut vaikea ja henkisesti raskas. Huolena on myds ollut perheen-
jasenten turvallisuus ja hyvinvointi. Jotkut ovat kertoneet, etteivit ole
voineet keskittyd kotoutumiseen. Tutkimuksen mukaan jatkuva huo-
lehtiminen ja ikdvoiminen vaikuttivat perheenkokoajien omaan ela-
maidn ja kotoutumiseen, erityisesti suomen kielen oppimiseen. Selvi-
tyksessd todetaan, ettd kaikki haastateltavat kokivat vaikeuksia keskit-
tyd mihinkdan kunnolla, koska ajatukset pyorivit perheessd. (Socca
2011, 10.)

Lainsddddnnon valmistelun aikaan myos Terveyden ja hyvinvoin-
nin laitoksella on tutkittu somali- ja kurditaustaisten maahanmuut-
tajien primaari- eli lapsuusperheesti erossa olemista tilastollisin me-
netelmin. Tutkimusaineiston rajoituksista johtuen ydinperheesta eli
puolisosta tai lapsista erossa oloa ei tdssd tutkimuksessa kuitenkaan
voitu selvittdd. Kotoutumista arvioitiin tekijoilld yksindisyys, kieli-
taito ja tyossdolo, sekd hyvinvointia tekijoilla vakavat masennus- ja
ahdistuneisuusoireet, univaikeudet ja koettu eliménlaatu (Rask ym.
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2016, 273). Hankkeen raportin mukaan lapsuusperheesti erossa ole-
misella on tilastollinen yhteys kotoutumiseen erityisesti pakolaistaus-
taisten kohdalla ja erityisesti suhteessa sisaruksiin (Rask ym. 2016,
277-281). Sisaruksista erossaoloon liittyviin ongelmiin on kiinnitetty
huomiota my6s haastattelututkimuksen kautta (Jokinen ym. 2019a).

Suomessa on jo vuonna 2002 selvitetty alaikdisten yksintulleiden
kokemuksia. Selvityksessa on noussut esiin alaikdisten huoli muualla
olevien perheenjdsenten hyvinvoinnista sekd paine auttaa heitd. Mo-
nella nuorella on ollut koulussa keskittymisvaikeuksia. (Helander ja
Mikkonen 2002, 75.) Tuolloin alaikdisilla perheenkokoajilla on ollut
ldhes rajoittamaton oikeus perheenyhdistimiseen ja se on nihty osa-
na turvapaikkaprosessia (Helander ja Mikkonen 2002, 39), mutta silti
perheenyhdistdmisprosessi on ollut haastava. Vuoden 2010 lakimuu-
toksen, eli perheenkokoajan vireillepano-oikeuden poistamisen, jal-
keen perheenyhdistdmisprosessista on tullut entistd hankalampaa ja
monen nuoren perheenjdsenet ovat saaneet kielteisen padtoksen, mi-
ké on vaikuttanut nuorten hyvinvointiin. Toisaalta myds perheenyh-
distdmisen jalkeen nuoret kohtaavat haasteita ja paineita, kun he ovat
alussa vastuussa perheenjdsentensé orientoitumisesta ja kotoutumi-
sesta. (Bjorklund 2015, 45-46.) Haasteita ja paineita tuo kuitenkin
myds vastuu ylirajaisen perheen toimeentulosta ja hyvinvoinnista, jos
perheenjdsenia ei saa luokseen. Jotkut nuoret lahettévat rahaa tai ke-
radvat varoja esimerkiksi talon ostamiseksi perheenjdsenilleen. (Hii-
tola 2019, 196.) Perheesta erossaolo niin oleskelun alkuvaiheessa kuin
myohemmin elamiéssd voi aiheuttaa voimakasta ikdvdd. On myos
hyva huomata, ettd vaikka kotoutumista tapahtuu perheestd erossa
kasvaessakin, taustalla voi silti sdilyéd ikava ja huoli perheenjdsenisté
(Hiitola 2019; Kauko 2015, 42).

Monessa muussa Pohjoismaassa tai Euroopan maassa perheen-
yhdistamisen edellytyksid on tiukennettu ja toimeentulovaatimusta
laajennettu jo aikaisemmin, joten ndistd maista 16ytyy enemman tut-
kimusta aiheesta (Bonjour ja Kraler 2015; Eggebe ja Brekke 2019).
Lainvalmistelussa onkin tyypillista tehdé kansainvilista vertailua, jot-
ta voisi lainata politiikkaideoita muualta tai ennakoida vaikutuksia.
Hallituksen esityksessd on kuitenkin tehty kansainvilistd vertailua
vain perheenyhdistamisen edellytysten osalta, eikéd ollenkaan vaiku-
tusten osalta. Esityksessd on muun muassa selostettu, kuinka Ruot-
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sissa oli suunnitteilla rajoittaa perheenyhdistamistéd tilapdisesti
(2016-2018) niin, ettd kansainvilistd suojelua saavilta edellytettiisiin
turvattua toimeentuloa. (HE 43/2016 vp, 14-16.) Ruotsin osalta ei
tiettdvasti ole tutkimusta tuon tilapdisen toimeentulovaatimuksen
vaikutuksista, mutta Norjassa ja Tanskassa se on ollut voimassa pi-
dempain.

Norjassa ja Tanskassa on havaittu lyhyelld aikavalilla tyollisyytta
jossain maarin lisddva vaikutus, mutta samaan aikaan perheenyhdis-
tamishakemusten ja myonnettyjen oleskelulupien mééra on vihenty-
nyt (Bratsberg ja Raaum 2010; Larsen ja Lauritzen 2014). Vaikutukset
kohdistuvat enemmaén naispuolisiin sekd muihin kuin lansimaalaisiin
perheenkokoajiin (Eggebe 2013b, 20-22; Larsen ja Lauritzen 2014).
Tutkijat arvelivat tulorajan lisénneen perheiden erossaoloa ja sen ai-
heuttamaa stressid ja epdoikeudenmukaisuuden tunnetta niiden kes-
kuudessa, joilla ei ollut mahdollisuutta tayttda toimeentulovaatimusta
(Bratsberg ja Raaum 2010; Eggebe 2013a). Tanskassa tehdyn tutki-
muksen mukaan perheenyhdistdmiseen paremman kotoutumisen
nimisséd tehdyt rajoitukset eivit ole tavoitteista huolimatta lisinneet
avioliittoja etnisten vihemmistdjen ja etnisten tanskalaisten vililla,
vaikka puoliso kylld otetaan harvemmin vanhempien entisesta koti-
maasta. Sitd vastoin rajoituksilla on ollut vaikutusta avioliittoihin et-
nisten vahemmistojen kesken tai sitten avioliitot solmitaan my6hem-
min. (Schmidt ym. 2009.)

Myos Alankomaissa ja Britanniassa tiukemmat perheenyhdistami-
sen edellytykset ovat johtaneet kasvavaan perheiden erossaoloon,
kun perhesideperustaisten oleskelulupien méérit ovat vihentyneet.
Vaikutukset ovat kohdistuneet muita enemméan kdyhempiin ihmis-
ryhmiin kuten ei-ldnsimaalaisiin, nuoriin ja naisiin (Leerkes ja Kulu-
Glasgow 2011, 119). Tyollisyys on lisddntynyt ja maahan muuttavien
perheenjiasenten keskimédrdinen koulutustaso on kohonnut (Entzin-
ger ym. 2013), mutta tutkijoiden késityksen mukaan toimet eivit silti
ole edistineet kotoutumista (Strik ym. 2013, 24; Wray ym. 2015, 15).
Haastattelututkimuksen mukaan moni pariskunta oli kokenut per-
heenyhdistimisprosessiin liittyvid vastoinkdymisid, jotka olivat vai-
kuttaneet hyvinvointiin (Leerkes ja Kulu-Glasgow 2011, 119). Lap-
silla on Britanniassa havaittu olevan nukkumis- ja syomisongelmia,
kayttaytymisongelmia ja syrjaytymistd seki stressid ja syyllisyyden-
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tuntoa perheen erossaolosta. Lisdksi perheenkokoajat ovat tydsken-

nelleet pitkda pdivad saavuttaakseen korkean tulorajan. (Wray ym.
2015, 37-58.)

Vaikutukset arjen turvallisuuteen

Maahanmuuttopolitiikassa on kansallisen turvallisuuden ohella usei-
ta relevantteja turvallisuusndakokohtia, ja inhimillinen turvallisuus,
niin ulkomaalaisten kuin kansalaisten, on ollut osa maahanmuutto-
politiikkaa ainakin jo ensimmadisestd ulkomaalaislaista (400/1983)
ldhtien (Palander ja Pellander 2019, 187-189). Turvallisuusndkokoh-
dat tulee ottaa huomioon, kohdistuvat ne keneen tahansa. Palanderin
ja Pellanderin (2019, 184) tutkimuksen aineistossa kiinnitetdadn huo-
miota padasiassa Suomesta turvaa hakevien turvallisuuskysymyksiin
erityisesti palauttamista harkittaessa, mutta Suomen ulkopuolella ole-
vien perheenjasenten turvallisuuteen kiinnitetdidn huomiota vain
eduskunnan keskusteluissa, ei lainsadddnnossa tai oikeuskdytannossa.
Kyseisessa tutkimuksessa kaytetty turvallisuus-termin ympérille ra-
kennettu tutkimusmenetelma ei kuitenkaan tavoita kaikkia inhimil-
liseen turvallisuuteen liittyvid seikkoja, ja niitd tuleekin tarkastella
syventyen paremmin itse ilmioon. Kansainvélistd suojelua saavien
ulkomaalaisten perheenyhdistimiseen liittyy heiddn oma suojeluase-
mansa sekd heidan perheenjiasentensé turvallisuus oleskeluvaltiossa.

Pakolaisuuden taustalla on usein fyysinen turvallisuusuhka, joka
ajaa ihmiset pois kodeista, kaupungeista ja jopa maasta. Moni pakenee
perheen kanssa, mutta osalle se ei ole mahdollista, vaan he suunnitte-
levat jérjestdvansa muut perheenjdsenet turvaan perheenyhdistdmisen
kautta (Tiilikainen ja Fingerroos 2019; Vanhanen 2019). Odottamaan
jaaneiden perheenjdsenten olosuhteet voivat olla kotimaassa tai kaut-
takulkumaassa hengenvaarallisia (Leinonen ja Pellander 2020; Vanha-
nen 2019, 198). Perheenyhdistimisen hakemisen kdytdnnon haasteet
voivat luoda turvallisuusuhkia perheenjisenille. Perheenjdsenten tur-
vallisuus voi vaarantua kotimaassa, kun he matkaavat hakemaan pas-
sia toiseen kaupunkiin, tai toisessa valtiossa, kun he matkaavat Suo-
men ldhetyst6on jattamadidn hakemusta tai tunnistautumaan (Hiitola
2019; Palander ym. 2019; Tapaninen 2016, 154-156).
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Laillisten maahantulovéylien tukkiminen perheenjéseniltd voidaan
nidhda heiddn fyysistd turvattomuuttaan lisddvana tekijana. Mahdol-
lista my0s on, ettd he perheenyhdistimismahdollisuuden poistuessa
lahtevat hakemaan turvapaikkaa itse tai turvautuvat salakuljettajien
apuun hakeutuakseen perheenjdsenenséd luo (Leinonen ja Pellan-
der 2020; Tapaninen 2016, 156). Eurooppalaisessa tutkimuksessa on
myos viitteitd siitd, ettd perheenyhdistimisen kiristaminen lisda lai-
tonta maahantuloa ja maassa oleskelua (Leerkes ja Kulu-Glasgow
2011). My®s hallituksen esitykseen pyydetyissd lausunnoissa viitattiin
salakuljettajien kdyton seka laittoman maahantulon ja paperittomuu-
den lisddntymiseen (ks. esim. UNHCR ja Siirtolaisuusinstituutti).
Perheenjdsenten mahdolliset turvapaikkahakemukset on kylld huo-
mioitu lain esitdissa, mutta vain hakemusmaairien kasvun nakokul-
masta eikd siihen liittyville turvallisuusnakékohdille ole annettu pai-
noarvoa paitoksenteossa (HE 43/2016 vp, 25-26).

Varsinkin viranomaisten selvityksissa ja lainvalmisteluaineistossa
huomiota kiinnitetadn myos perheenyhdistimisen mahdollisiin nega-
tiivisiin vaikutuksiin. Vuoden 2016 hallituksen esityksessd on poh-
dittu toimeentuloedellytyksestd poikkeamista yksin saapuneiden ala-
ikaisten kohdalla, mutta sen on katsottu olevan muuttohalukkuutta
lisaava vetotekiji, joka voisi altistaa lapsia hyvaksikaytolle (HE 43/
2016 vp, 23). Hallituksen esityksessd on my0s mainittu lumeavioliit-
tojen ja muiden vadrinkaytosten estiminen oleskelulupajérjestelman
yleisen hyviksyttivyyden ja kansalaisyhteiskunnan luottamuksen séi-
lyttamiseksi (HE 43/2016 vp, 27). Lumeavioliitot voivat liittyd pakko-
avioliittoihin tai jopa ihmiskauppaan (Koskenoja ym. 2018, 76-78).
Lasten kohdalla vanhemmat tai muut sukulaiset ovat voineet osal-
taan vaikuttaa lapsen uhriutumiseen, jolloin perheenyhdistiminen
voi jopa edesauttaa lapsen uudelleenuhriutumista (EMN 2009, 27).
Lain esitoissa ei kuitenkaan ole tuotu esille sitd, milld tavalla ja misséd
laajuudessa toimeentuloedellytys estdisi lumeavioliittoja ja muita vaa-
rinkaytoksia.

Vaikka perheenyhdistdmisen tiukentamisen vaikutuksia on vaikea
tutkia, todentaa tai ainakaan yleistdd, voidaan eurooppalaisen tutki-
muksen valossa selvind vaikutuksena nahda hakemusmadairien ja
toteutuneiden perheenyhdistdmisien viheneminen (Bratsberg ja
Raaum 2010; Eggebo 2013b, 20-22; Leerkes ja Kulu-Glasgow 2011,
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111-114). Suomessakaan perheenyhdistimishakemusten ja toteutu-
neiden perheenyhdistimisten maar ei ole kasvanut samassa suhtees-
sa kansainvilistd suojelua saaneiden maardan verrattuna (ks. Migri
2019). Perheenjdsenet elédvit siis erossa toisistaan ja tutkimuskirjalli-
suuden mukaan silld voi olla vakavampiakin seurauksia yksilon hyvin-
voinnille kuin kotoutumisen vaikeutuminen. Niitd vaikutuksia voi-
daan tarkastella arjen turvallisuuden nakokulmasta. Arjen turvalli-
suus pitda sisalladn niin fyysistd kuin henkisté turvallisuutta ja hyvin-
vointia (Tiilikainen 2020, 148). Alitolppa-Niitamo (2005) pitda tur-
vallisuudentunnetta oleellisena hyvinvoinnin tekijana.

Arjen turvallisuutta uhkaavat esimerkiksi mielenterveysongelmat.
Jatkuva huoli perheenjdsenistd, unettomuus ja painajaiset vaikuttavat
mielenterveyteen (Rousseau ym. 2004; Schweitzer ym. 2006; Wilm-
sen 2013). Lisdksi erityisesti lasten ja nuorten kohdalla hylatyksi tu-
lemisen tunne ja syyllisyys omasta pelastumisesta voivat vaikuttaa
mielenterveyteen (Rousseau ym. 2004). Miller ja muut (2018) ovat
huomanneet, ettd perheestd erossaolo voi traumatisoida samaan ta-
paan kuin fyysinen hyokkays. Rousseau ja muut (2001, 56) ovatkin
kutsuneet titd ldinsimaisen maahanmuuttohallinnon vakivallaksi.
Toisaalta perheen lisndolo voi myos olla eheyttdva tekijda muusta
syystd traumatisoituneelle. Sotatraumoista kirsiville yksindisyys ja
perheesti erossa olo “on kuin valkokangas, jolle traumaattiset kuvat ja
danet heijastuvat uudelleen ja uudelleen” (emt., 56).

Suomessa ammatti- ja mielenterveyskuntoutusta kisitelleessa sel-
vityksessd on tuotu esille, ettd huoli muualla olevista perheenjdsenista
tai pitkd perheenyhdistimishakemuksen kisittelyaika voi sairastuttaa
ja vieda kaikki voimavarat (Buchert ja Vuorento 2012, 30). Myos Val-
tiontalouden tarkastusvirasto on kotouttamiseen liittyvassa tarkastus-
kertomuksessaan todennut, ettd “mielenterveysongelmat voivat olla
este uuden kielen oppimiselle, tyon ja kansalaisuuden saannille se-
kd omalle ja perheen kotoutumiselle” (VTV 2014, 8). Viimeaikaisissa
haastattelututkimuksissa on havaittu voimakasta huolta sekd unet-
tomuus-, masennus- ja ahdistuneisuusoireita (Jokinen ym. 2019a;
2019b; Leinonen ja Pellander 2020; Rask ym. 2016, 284). Perheen-
yhdistimisen helpottamisen ja siitd tiedon jakamisen koetaan olevan
tarpeellinen keino ehkdistd mielenterveysongelmia (Castafieda ym.
2018).
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Arjen turvallisuuteen vaikuttavat haasteet voivat myos olla ontolo-
gisia eli liittyd esimerkiksi identiteetin muodostumiseen ja kuulumi-
sen tunteeseen (Giddens 1991; Rytter 2013; Scott 2019). Kuulumisen
tunteeseen vaikuttaa niin oman oleskeluluvan jatkuvuus eli oleskelu-
turva (Bech ym. 2017, 19; Jesse 2017, 359) kuin perheenjdsenten
mahdollisuus saada oleskelulupa. Tutkimuksen mukaan identiteetti-
haasteita voivat erityisesti kohdata nuoret maahanmuuttajat, jotka
elavit ilman perhettddn, joiden perheenjasen on kuollut tai jotka ei-
vdt ole kotoutuneet hyvin. Toki myds haastavissa perhetilanteissa ela-
vit, erityisesti toisen polven maahanmuuttajat, voivat kokea kuulu-
mattomuuden tunnetta (Garcia Magarifo ja Talavero Cabrera 2019,
72-73). Perheelld tiedetddn olevan sekd positiivisia ettd negatiivisia
vaikutuksia syrjaytymiseen ja jopa radikalisoitumiseen (Spalek 2016),
mutta perheenyhdistdmisen tai sen estymisen vaikutuksia tasta nako-
kulmasta ei ilmeisesti ole tutkittu.

Perheenyhdistimisen tiukentamisella on tavoiteltu signaalivaiku-
tusta mahdollisten uusien turvapaikanhakijoiden suuntaan (ks. Miet-
tinen ym. 2016, 35-36), mutta yhté lailla silld viestitddn maassa jo ole-
ville ulkomaalaisille, ettd heitd tai heidan perheenjéseniddn ei haluta
maahan. Joissain Euroopan maissa ndin ovat kokeneet myds monet
kansalaiset, joiden perheenyhdistiminen on kaatunut tulorajaan tai
muihin edellytyksiin (Wagner 2015, 1521-1522). Lisdksi tanskalai-
sessa tutkimuksessa on todettu, ettd rajoittava perheenyhdistamisen
saantely voi aiheuttaa myos laajempaa mielipahaa etnisissa vihem-
mistoryhmissé ja heikentda kansallista yhtendisyyttd. Epdoikeuden-
mukaiseksi ja syrjivaksi koettu lainsddadanto ja viranomaistoiminta
voi synnyttdd vihan tunnetta (Schmidt 2014, 139).

Perheenyhdistamislainsaadannén kotouttamis-
potentiaali

Hallituksen esityksessd mainitaan perheenyhdistdmislainsddaddnnoén
muuttamisen tavoitteeksi myds luvan myontamisen edellytysten yh-
denmukaistaminen eri oleskelulupakategorioiden vililld (HE 43/
2016 vp, 18 ja 27). Ulkomaalaislaissa toimeentulovaatimukseen liit-
tyy poikkeus kansainvilisen suojelun lupakategorioita koskien, ja ai-
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kaisemmin tdma poikkeus on ulotettu my0s kaikkien kansainvilistd
suojelua saavien perheenjdseniin. Lainsdétdja ei kuitenkaan endd nah-
nyt oikeudellista estettd poistaa laista tdima toimeentulovaatimuksen
poikkeus perheenjiasenten kohdalla (HE 43/2016 vp, 27). Oikeudelli-
seksi esteeksi nédhtiin vain pakolaisia koskeva EU:n perheenyhdisti-
misdirektiivissd sadnnelty velvollisuus mahdollistaa perheenyhdista-
misen hakeminen ilman toimeentulovaatimusta kolmen kuukauden
sisalld pakolaisaseman myontdmisestd. Tama on siis asettanut kan-
sainvilistd suojelua saavat keskenddn erilaiseen asemaan perheen-
yhdistimisedellytysten suhteen. Lisdksi toimeentuloedellytys asettaa
ulkomaalaiset perheenkokoajat eri asemaan Suomen kansalaisten
kanssa.

Yhdenvertaisuus on tdrked lainsdddantod ohjaava periaate, mutta
sen voidaan myos ajatella olevan kotoutumista edistiva tekijd. Jessen
(2017) mukaan lainsdddanto luo mahdollisuusrakenteita (opportunity
structures), jotka joko tukevat tai jarruttavat kotoutumista ja osalli-
suutta yhteiskunnassa. Hinen mukaansa parhaimman kotouttamis-
tai kotoutumispotentiaalin (integration potential) mahdollistaa reilu
ja yhdenvertaisuutta edistdva lainsddadéanto. Kotoutujan oikeudellinen
asema niin maassa oleskelun kuin taloudellisten ja sosiaalisten oi-
keuksien suhteen maarittda kotoutumisen mahdollisuuksia. Jesselle
(2017, 359) oleellisia ulkomaalaisen kotoutumispotentiaalia vahvista-
via tekijoitd ovat oleskeluturva, tyoskentely- ja opiskeluoikeus sekd
erityisesti oikeus kielikoulutukseen. Hin niakee myos perheenyhdis-
tamisen mahdollisuuden térkedna viestind osallisuudesta ja kyseen-
alaistaa esimerkiksi Alankomaissa sovelletun perheenyhdistdmisen
ennakollisen kotoutumisedellytyksen. Jesse (emt., 290) kirjoittaa, etté
perheenyhdistimisen hankaloittaminen tai viivastyttiminen tuskin
aidosti edistad kotoutumista.

Perheenkokoajalle kidytainndssa suunnattu toimeentulovaatimus
voidaan siis ymmartdd keinoksi valikoida sopivia ja toivottuja maa-
hanmuuttajia heiddn kotoutumispotentiaalinsa mukaan. Lainsia-
ddnnon kotouttamispotentiaalia on eri maiden perheenyhdistimis-
politiikassa kuitenkin ldhestytty myds oleskeluluvan hakijan kotou-
tumispotentiaalin kautta. Esimerkiksi Tanskassa, Ranskassa, Sak-
sassa ja Alankomaissa oleskeluluvan edellytyksenéd perheenjasenil-
td vaaditaan ennakollisen kieli- ja kulttuurikokeen ldpdisemista (ks.
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esim. Jesse 2017). Oleskeluluvan edellytykset ndhdddn kotouttamisen
vdlineend ja ennakollisena valikointikeinona. Bech ja muut (2017, 7)
analysoivat muiden Pohjoismaiden lainsdddant6d kotouttamisen na-
kokulmasta ja tuovat esille, ettd Tanskan lainsdddannén mukaan oles-
keluluvan saaminen lapselle edellyttdd lapsen olevan alle 15-vuotias
silld perusteella, ettd nuoremmilla lapsilla on paremmat edellytykset
kotoutua.

Bechin ja muiden (2017, 7) mukaan Tanskan lainsdaddanto edellyt-
tad, ettd joissain tilanteissa myos lapsen kotoutumispotentiaalia itses-
sadn arvioidaan oleskeluluvan kriteerind. Suomessa Anna-Kaisa Kuu-
sisto on kiinnittdnyt huomiota siihen, ettd yksintulleiden alaikdisten
perheenyhdistimisasioissa lainsoveltajan tekemédn lapsen edun ar-
viointiin tuntuu sekoittuvan kotoutumisen edellytysten arvioiminen
tavalla, joka ei kuulu oleskelulupapditoksentekijan toimivaltaan. Ha-
nen mukaansa ulkomaalaishallinnossa vallitsee institutionaalinen
asenne, mika kuvastaa pelkoa ja epdluuloa kulttuurisista yhteentor-
mayksistd, pitden sitd suurempana uhkana kuin lapsen kasvuun koh-
distuvia kielteisia vaikutuksia. (Kuusisto-Arponen 2016, 93-97.)

Bech ja muut (2017) nékevit, ettd perheenyhdistdmiseen liittyy va-
likoivuutta niin maassa oleskelevan perheenkokoajan kuin ulkomail-
la olevan perheenjasenen kotoutumispotentiaalin suhteen. Jos aikai-
semmin perheenyhdistimistéd pidettiin perus- ja ihmisoikeutena, nyt
logiikkana on, ettd se tulee ansaita (emt., 3). Oikeudellisesti mikdan
ei kuitenkaan ole varsinaisesti muuttunut, vaan erityisesti kansain-
vdlisen suojelun tilanteessa perhe-elimén suoja luo ihmisoikeusvel-
voitteita ja edellyttda suojeluasemien yhdenvertaista kohtelua (Rohan
2014; Thmisoikeuskomissaari 2017). Maassa oleskelevan perheen-
kokoajan nakokulmaa, hdnen ihmisoikeuksiaan tai hdneen kohdistu-
via vaikutuksia ei kuitenkaan selviteta tai seurata (ks. myos Jesse 2017,
290). Saksassa tehdyn tutkimuksen perusteella Robinson (2017) kir-
joittaa, ettd perheenyhdistdminen ja tdysi pakolaisoikeuden suoja vai-
kuttavat kuitenkin olevan keskeisid tekijoitd pakolaisten kotoutumis-
potentiaalin ja henkisen hyvinvoinnin kannalta.

Monissa maissa oikeuksien suhteen onkin vahvistumassa tietynlai-
nen ansaintaperiaate (deservingness), jonka mukaan ulkomaalaisen
tulee ansaita oikeutensa esimerkiksi tyonteolla seka sitd kautta vero-
jen ja sosiaalimaksujen maksamisella (Kostakopoulou ym. 2009).
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Toisaalta perheenyhdistimislainsddddnndssda on myds monessa Eu-
roopan valtiossa tapahtunut tietynlaista mallikansalaisuutta tavoitte-
leva suunnanmuutos (civic integration tai civic turn), mita kuvaa hy-
vin juuri kotoutumisedellytysten eli esimerkiksi kielitaitovaatimusten
asettaminen oleskeluluville (Borevi ym. 2017; Carrera ja Wiesbrock
2009; Jesse 2017; Joppke 2007). Sergio Carrera (2014, 152) on kom-
mentoinut, ettd myds EU:n kotouttamispolitiikassa on tapahtunut
kaannos, jossa kotouttamisedellytysten tavoitteena ei olekaan inkluu-
sio vaan ne toimivat turvallisuuden, maahanmuuton ja identiteetin
kontrollin vélineend. Bech ym. (2017) tulevatkin tutkimuksessaan
sithen johtopddtokseen, ettd Tanskan, Norjan ja Ruotsin perheenyh-
distimislainsdddanndn muutosten taustalla on pikemminkin ollut
maahanmuuton madrdn kontrolli kuin minkdanlainen kotouttamis-
pyrkimys.

Perheenyhdistdmisen sdantelyn yhteydessa ihmisten yhdenvertai-
suuden sijaan tarkastellaan usein jarjestelmien yhdenmukaisuutta.
Esimerkiksi Suomessa perheenyhdistimisen tiukennuksilla haettiin
yhdenmukaisuutta muiden verrokkimaiden eli ladhinna Pohjoismai-
den kanssa, mikéd perusteltiin vetovoimatekijéiden vahentamiselld
(HE 43/2016 vp, 18). Vertailu Pohjoismaiden kesken saattaa kuiten-
kin antaa védristyneen kuvan, silld tutkimuksen mukaan Tanskassa
on ldnsimaiden tiukin perheenyhdistimislainsdddinto ja myos Norja
on hyvin ldhelld tuota linjaa (Bech ym. 2017, 6). Ruotsi on tutkimus-
ten mukaan pitdnyt pisimpain kiinni perhe-elaman kunnioittami-
sesta ja perheenyhdistimisen helpottamisesta sekd perustanut ko-
touttamispolitiikkansa oleskeluturvan ja yhdenvertaisten oikeuksien
pohjalle (Bech ym. 2017; Wiesbrock 2011). Silti Ruotsikin on &dsket-
tdin muuttanut kansainviliseen suojeluun ja perheenyhdistdmiseen
liittyvad sddntelyddn asettamalla toimeentulovaatimuksen ja rajoitta-
malla tilapdisesti (2016-2019) toissijaista suojelua saavien perheen-
yhdistamistd (Bech ym. 2017, 19). Ruotsissa on kuitenkin jo palattu
kansainvilista suojelua saavien yhdenvertaiseen kohteluun toimeen-
tulovaatimuksen helpottamisen osalta.
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Johtopaatokset

Lainsdddantotutkimuksen ja lainvalmistelun ohjeistuksen nakokul-
masta perheenyhdistdmisen toimeentulovaatimusta laajentaneessa
lainsddddntohankkeessa ei ole asianmukaisesti selvitetty perheenko-
koajiin ja heiddn perheenjiseniinsa kohdistuvia vaikutuksia. Vaikutus-
ten tarkastelua suhteessa kotoutumiseen ei ole tehty tarpeeksi moni-
puolisesti ja perheestd erossaolon vaikutusta perheenkokoajan kotou-
tumiseen ja hyvinvointiin ei ole pohdittu ollenkaan. Liséksi perheen-
kokoajien ja perheenjdsenten turvallisuuteen kohdistuvat vaikutukset
sivuutetaan tavalla, mika kertoo turvallisuushuolien rajoittuvan paa-
asiassa kansalaisiin ja erityisesti jo maassa oleskeleviin (ks. myds
Baldaccini ym. 2007). Katsaus tutkimuskirjallisuuteen kuitenkin
osoittaa, ettd tietoa toimeentuloedellytyksen vaikutuksista olisi ollut
saatavilla niin kotimaassa kuin ulkomailla. Vaikka hallituksen esityk-
sessd ei olekaan tarkoitus kdydé tarkoin lapi olemassa olevaa tutki-
musta, tulisi lainlaatijan kuitenkin tuntea sitd ja tuoda esille keskei-
simmit vaikutukset.

Tutkimuskirjallisuuden mukaan perheenyhdistdmisen rajoitta-
misella ja toimeentulovaatimuksella on havaittu vaikutuksia, jotka
voidaan ndhda kotoutumista heikentdvina tekijoina. Téllaisia vaiku-
tuksia ovat esimerkiksi ikdva, huoli, keskittymiskyvyn puute ja nuk-
kumisvaikeudet. Osa vaikutuksista on vakavampia, kuten masentu-
neisuus ja ahdistuneisuus. Monessa tutkimuksessa on tunnistettu
mielenterveysongelmiin liittyvid oireita, mitd usein késitellddn ar-
jen turvallisuuden kontekstissa. Arjen turvallisuuden haasteet voi-
vat myo0s olla ontologisia eli identiteettiin ja osallisuuteen liittyvid on-
gelmia. Perheenyhdistdmisen rajoittamiseen liittyy kuitenkin myos
tyysiseen turvallisuuteen kohdistuvia vaikutuksia. Perheenjasenet
kohtaavat usein vaaraa matkustaessaan kotimaassaan hankkiakseen
asiakirjoja ja ulkomaille tehddkseen perheenyhdistimishakemuksen
seka oleskellessaan ulkomailla odottaessaan haastatteluja tai paatosta.
Tdlla on myos heijastusvaikutusta Suomessa olevaan perheenkokoa-
jaan, mika taas vaikuttaa arjen turvallisuuteen. Kielteiset vaikutukset
kotoutumiseen ja arjen turvallisuuteen tulisi ottaa huomioon lainval-
mistelussa ja niita tulisi pyrkia vaihentdmaén.
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Ulkomaisen tutkimuskirjallisuuden mukaan perheenyhdistdmisen
toimeentuloedellytykselld on myds positiivisia vaikutuksia kotoutu-
miseen. Perheenkokoajien tydllisyys on lisddntynyt ja maahan saapu-
vien perheenjdsenten koulutustaso on noussut. Perheenkokoajien
kotoutumiskouluttautumisen arvellaan kuitenkin kirsineen pitkien
tyOpaivien takia, silld korkeiden tulorajojen takia monet joutuvat te-
kemddn useaa matalapalkkaista ty6td. Suomalaisessa tutkimuksessa
on puolestaan viitteita siitd, ettd nuoret luopuvat kouluttautumisunel-
mistaan korkean tulorajan vuoksi. Ulkomailla havaittuja vaikutuksia
ovat my0s perheenyhdistimishakemusten vaheneminen, ulkomaa-
laisten kanssa solmittujen avioliittojen viheneminen ja erityisesti
ei-lansimaalaisten, naisten ja nuorten perheenyhdistdmisen vaikeu-
tuminen. Ndiden vaikutusten ndhdédankin olleen perheenyhdistamis-
lainsddddnnon muutosten varsinaisia tavoitteita (Strik ym. 2013), silld
todisteita kotoutumisen edistymisestd ei 10ydy muuta kuin tyollis-
tymisen osalta, ja senkin vaikutuksen arvellaan olevan lyhytjanteista.

Perheenyhdistimisen sdintelylogiikka monissa maissa nojaa siis
ajatukseen, ettd maassa oleskelevat ulkomaalaiset kotoutuisivat pa-
remmin, jos ei-lansimaalaisten, pakolaistaustaisten ja matalapalkkais-
ten henkildéiden perheenjdsenet eivit muuttaisi maahan (Strik ym.
2013, 24). Naiden perheenjédsenten kotoutumispotentiaalin ndhddan
olevan alhaisempi kuin muiden. Suomessa ei kuitenkaan ole otettu
kayttoon perheenjdseniin kohdistettuja ennakollisia kotoutumisedel-
lytyksid, vaan keinona on perheenkokoajaan kohdistettu toimeentu-
lovaatimus. Ndin Suomessa sddntelylogiikkana on, ettd perheenko-
koajan kotoutumispotentiaali on parempi, jos hdn on ty0ssd ja tienaa
keskivertosuomalaisen tavoin. Suomessa onkin ldhestytty perheen-
yhdistimisen edellytyksid ansaintalogiikan kautta, ilman niin sanot-
tuja sivistdmis- tai kotoutumisedellytyksid. Kotoutumisen ymmarrys
jaa tassd mallissa kuitenkin liian kapeaksi, mika voi useiden kohdalla
lopulta kddntyd kotoutumisen kannalta haitalliseksi eikd perheenko-
koajan kotoutumispotentiaalia hyodynneta taysiméaraisesti.

Mikali kotoutumista tarkastellaan laajemmin kuin vain tyénteon
kannalta, ei perheenyhdistimisen toimeentuloedellytykselld voida
ndhdi olevan kotoutumista edistdvad vaikutusta. Myds Suomen osalta
vaikuttaisi silta, etti varsinaiset tavoitteet ovat muualla. Muita mainit-
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tuja tavoitteita perheenyhdistamisen kiristdmiselle vuoden 2016 laki-
muutoksessa olivat maahanmuuton hallinta ja kustannusten vihenta-
minen (HE 43/2016 vp, 1). Maahanmuuton hallinta tissé tapauksessa
tarkoittaa Suomeen suuntautuvan maahanmuuton ja turvapaikan-
haun maéérdn vihentdmistd. Tavoitteet ovat kuitenkin jossain maa-
rin ristiriitaiset, ja niissd nayttda painottuvan kotoutumisen edistami-
sen sijaan maahanmuuton kontrolli (ks. my6s esim. Bonjour 2010).
Ylikansallisia velvoitteita ja perus- ja ihmisoikeuksia kunnioittavan
politiikan tavoitteena ei saisi olla vain perheenyhdistimisen vihen-
tadminen. Juuri siksi my6s kotoutumisen edistiminen mainitaan lain-
saddantomuutoksen tavoitteena, mutta kyseessd tuntuu olevan vain
illuusio hyviaksyttivasta tavoitteesta.

Lainsdddéantotutkimuksen nakokulmasta keskeisid ongelmia tassé
lainsdddédntohankkeessa ovat yksiloon eli tdssa tapauksessa ulkomaa-
laisiin kohdistuvien vaikutusten arvioinnin puuttuminen, tavoitteiden
ristiriitaisuus ja liiallinen poliittinen ohjaus. Lainvalmistelun ideaali-
mallin mukaiselle neutraalille vaikutusten arvioinnille ei ole annettu
edes mahdollisuutta. Tutkittuun tietoon perustuvalla paitoksenteolla
viitataan usein juuri empiiriseen, tilastolliseen tai kokeelliseen tutki-
muksen hyddyntamiseen (Raivio 2014, 13), mutta nyt tarkasteltavas-
sa saddoshankkeessa ei ole riittavéasti huomioitu olemassa olevaa em-
piiristd tutkimusta. Yksiloon tai ryhmiin kohdistuvien vaikutusten
osoittamiseen tarvitaan havainnoivaa sosiologista, antropologista tai
psykologista tutkimusta. Tama tutkimus osoittaa, ettd sellaista tutki-
musta on ollut saatavilla lainvalmisteluvaiheessa. Tallaisen tutkimuk-
sen tulosten yleistettdvyys voi toki olla ongelmallista, mutta tilastolli-
sella tutkimuksella ei saada tarvittavan syvillistd analyysia yksiloon
kohdistuvista vaikutuksista. Kuitenkin jos kyse on perus- ja ihmis-
oikeuksista, pienempikin joukko haastateltavia voi olla riittéva osoit-
tamaan ongelman, koska perus- ja ihmisoikeusloukkaus yhdenkin
ihmisen kohdalla on jo ongelma.

Lainsdddantotyon puutteisiin on hankala puuttua lainvalvonnan
keinoin, koska ohjeet eivit ole oikeudellisesti velvoittavia. Toisaalta
lainsddtajaa koskee perus- ja ihmisoikeuksien suojaamisvelvoite, jon-
ka mukaan valtion tulee kunnioittaa alueellaan oleskelevien henki-
16iden yksityis- ja perhe-elimén suojaa. Tuon kunnioituksen osoit-
tamiseksi tulisi vahintdan pyrkia selvittimaan vaikutukset yksilon
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elaimddn. Lainvalmistelijan olisi tullut tarkastella tormayskurssilla
olevien oikeuksien ja periaatteiden merkitystd, painoarvoa ja suhdet-
ta. Tdssd lainsdddantohankkeessa vastakkain ovat muun muassa ol-
leet suojeluasemien samankaltaisuuden periaate ja ulkomaalaisoikeu-
dellinen toimeentulovaatimus yleisend oleskeluluvan edellytyksena.
Téllaisessa periaatteiden tormadystilanteessa olisi tdarkeda selvittaa ih-
misoikeusjérjestelmdn oikeusohjeet toimeentulovaatimukseen ja eri-
tyisesti yhdenvertaisuusperiaatteeseen liittyen. Lainvalmistelijan tu-
lisikin ottaa huomioon monenlainen tieteellinen tutkimus, jotta
padtoksenteko perustuisi kokonaisvaltaisesti tutkittuun tietoon.

Nyt kun vahinko on jo tapahtunut, tarvitaan seurantatutkimusta ja
perus- ja ihmisoikeuksien toteutumisen jalkikdteistd arviointia. My0s
Eggebo ja Brekke (2019) perdankuuluttavat pitkdjanteistd vaikutusten
arviointia ja odottamattomienkin seurauksien selvittamista. Tassa lu-
vussa esitellyt uudemmat tutkimukset palvelevat jalkikdteistd arvioin-
tia, ja niistd on ndhtdvissd haitallisia vaikutuksia perheenkokoajien
hyvinvointiin ja kotoutumiseen. Negatiiviset vaikutukset ovat usein
seurausta perheenjdsenien kohtaamista turvallisuushaasteista. Per-
heenyhdistdmisen rajoittaminen ja hankaloittaminen vaikuttaa mo-
nen ulkomaalaisen ja heiddn perheenjdsentensa arjen turvallisuuteen.
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Chapter 3

Recognizing Insecurities of Family
Members Abroad: Human Rights
Balancing in European and Finnish Case
Law

Jaana Palander

3.1 Introduction

Research has shown that migrants’ wellbeing in receiving countries is affected in
many ways by the difficulties of their family members and the challenges of family
reunification (e.g., Palander, 2021; Strik et al., 2013; Wray et al., 2015). The hard-
ship and insecurities faced by family members who apply for residence permits and
wait for decisions abroad have been described in some earlier research in Finland
(e.g., Hiitola, 2019; Leinonen & Pellander, 2020) and are also examined in various
chapters of this book. In this chapter, I will investigate if and how the circumstances
of family members abroad are taken into account in the case law of the European
Court of Human Rights (ECtHR), as well as in the administrative decision-making
and court proceedings of family reunification applications in Finland. The point of
view is thus that of decision-makers inside national boundaries, and the applicant’s
location outside the state’s territory is legally relevant from the perspective of rights
protection. I will also explain the possible legal reasons for the circumstances of
family members abroad not being taken into account and how they could be better
considered.

I use the term ‘family members abroad’ to refer to applicants for family reunifi-
cation staying outside the country they are seeking to enter. The focus of my analy-
sis is on forced migrants, since their family members are most likely to face
insecurities, but forced migration has not been a strict criterion for selecting court
cases for analysis. Human rights are not determined by migration category, but cat-
egories do matter more at the national level. The ECtHR more or less accepts this
use of differentiated categories at the national level, but adjusts its standards to
protect people who are more vulnerable. Often, in family reunification cases, the
sponsor or applicant has received international protection or been an asylum seeker.
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Family members abroad may also be forced migrants in a wider sense, without
proper migration status or internally displaced.

Research has shown that legislation and administrative practices related to
migration have tightened in various countries, leaving many families separated. For
example, even those who have received international protection may not be able to
bring their family members to Finland (Hiitola, 2019; Miettinen et al., 2016). Many
observers argue that states undermine, if not violate, human rights when they
obstruct family reunification, especially when preventing minors from enjoying
family unity, which constitutes a failure to respect the best interest of the child (e.g.,
Saarikoski, 2019; Sormunen, 2017, pp. 406—407; Wray et al., 2015, pp. 102-103).
The analysis presented in an issue paper (Costello et al., 2017) published by the
Council of Europe Commissioner for Human Rights on the human rights aspects of
family reunification of people receiving international protection suggests that
despite states’ strong moral obligation to facilitate family reunification, clear legal
human rights obligations are challenging to formulate out of ECtHR case law. In
this chapter, I will look at the question of human rights obligations from a slightly
different angle than in previous research by focusing on family members abroad.

From a legal point of view, recognizing the situation of family members abroad
is problematic because states usually do not have human rights obligations towards
people outside their territory. However, extraterritorial human rights obligations do
exist in some circumstances. This chapter will investigate whether family reunifica-
tion can be considered such an issue, and what this means for human rights adjudi-
cation, in which the interests of different actors are weighed in search of a fair
balance. The existing literature on extraterritoriality and human rights (e.g., Da
Costa, 2013; Gondek, 2009) concentrates on issues other than migration control,
while the existing research on the nexus of migration and extraterritoriality (e.g.,
Gammeltoft-Hansen, 2011) is more related to border management than to residence
permit applications. For example, Gammeltoft-Hansen reveals protection and obli-
gation gaps in human rights adjudication in the context of offshore migration con-
trol (Gammeltoft-Hansen, 2011, p. 237) and asks questions such as ‘does rejection
of onward passage by an immigration officer entail effective control in the personal
sense?’ (Gammeltoft-Hansen, 2010, p. 77).

To date, typical mechanisms of migration control such as residence permit appli-
cations have not featured in court cases related to extraterritoriality, nor has the
ECtHR referred to extraterritorial obligations in migration cases. As a result, the
topic has failed to attract interest in the legal literature. Da Costa (2013, pp. 9-14)
writes that the extraterritoriality of human rights obligations is truly a controversial
and debated issue, and Gondek (2009, p. 379) calls for more research on such con-
troversial subjects. This chapter thus contributes to the general discussion on extra-
territorial human rights obligations, while also bringing a new aspect to the research
on human rights and family reunification.

The research questions guiding this chapter are as follows:

1. What are the general legal human rights principles relevant to the situation of
family members abroad?
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2. What are the legal principles used by the ECtHR to assess human rights compli-
ance in family reunification cases?

3. How does the ECtHR take into account the situation of family members abroad
in its balancing test?

4. How are the insecurities of family members abroad taken into account in national
decision-making?

I will approach these questions with legal methods; for the first two questions, the
method is a theoretical analysis of legal sources, while the last two questions are
tackled with a more descriptive empirical legal analysis of court decisions. The
theoretical analysis of guiding legal principles focuses on European human rights
law, although many core principles are universal. Typically in legal human rights
research, human rights obligations are taken as a yardstick to measure the legiti-
macy of state practice. However, I do not consider a proper analysis of human rights
compliance possible at this point since there are no clear human rights standards for
this specific context. Therefore, the focus is not on human rights compliance, but on
detecting and conceptualizing a less-studied aspect of law and practice related to
family reunification. Thus, the approach in this chapter is mostly theoretical, with
the empirical material intended to show the types of situations in which the theoreti-
cal framework could be applied. The case law of the ECtHR serves to show that
there is some support for applying the theory of extraterritorial human rights obliga-
tions. The case law of Finnish courts provides examples of relevant cases at the
national level, where the human rights concerns of family members emerge and
where the theory could be applied.

For determining the relevant human rights standards, I will concentrate on
ECtHR case law and the adjudication of the rights laid out in the European
Convention on Human Rights (ECHR). Academic literature on family life, refugee
rights and extraterritorial human rights obligations is of great relevance as well. For
a national point of view, I considered Finnish case law on family reunification, ana-
lysing all (221) Helsinki Administrative Court cases from 2017, the year the court
started to receive complaints related to the large influx of asylum seekers in 2015.
Documents related to these cases are not available to the public, but a research per-
mit from the court has allowed me to access them. I also examined the publicly
available Supreme Administrative Court cases from the years 2017 to 2021. The
court cases described below are representative of my overall findings within this
sample, but when making conclusions, it must be taken into account that the sample
contains only negative residence permit decisions.

In the next section, I will analyse the relevant general principles of international
law, especially the extraterritoriality principle, and show how that principle applies
to the family reunification context. The extraterritoriality principle opens up the
possibility to take family members’ interests into account in a new way. The follow-
ing section explains how the ECtHR has developed a balancing of interests in fam-
ily reunification cases and the factors that allow the court to take into account the
situation of family members abroad. I provide selected examples from the jurispru-
dence of the ECtHR of cases in which the situation of family members abroad has
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gained a certain weight. Towards the end of the chapter, I turn to the national con-
text, with a similar analysis of cases heard by the Helsinki Administrative Court and
the Finnish Supreme Administrative Court. The conclusion offers a final analysis of
the significance of the extraterritoriality principle for acknowledging the interests of
family members abroad.

3.2 Relevant Principles of International Law

State sovereignty is perhaps the most referred to principle in the context of migra-
tion control. It is a starting point for the international system, but it is not a legal rule
directly affecting decision-making. However, it is definitely implicit in the subsid-
iarity principle, for example, and in the principle of margin of appreciation, which
emphasize a national perspective in adjudication. In becoming a contracting party to
a convention and accepting the obligations of international law, states give away
some of their sovereignty. The degree to which a state has sovereignty or is con-
strained by international law is always contextual. The scope of contracting states’
human rights obligations is also determined by the territoriality principle.

From a general point of view, the ferritoriality (or territorial) principle of inter-
national law means that sovereign states exercise authority within their own terri-
tory. From the point of view of human rights law, it means that states are responsible
for the human rights of people within their territory. Article 1 of the ECHR states
that the state parties to the convention ‘shall secure to everyone within their jurisdic-
tion the rights and freedoms defined in Section I of this Convention’. The term
‘jurisdiction’ does not have a clear legal definition, but in subsequent case law, the
meaning has been clarified to be essentially territorial.! The territoriality principle is
the default starting point when determining the scope of state obligations, but there
are also exceptions, which will be discussed later.

According to the territoriality principle, states do not have responsibility for the
human rights of people outside their territory. This is also reflected in states’ migra-
tion control and admission policies. For example, states do not need to consider an
applicant’s right to work, right to a basic education or right to a healthy environment
when deciding on residence permits. Securing those rights is the obligation of the
origin country, since every state is obliged to secure the human rights of people in
its territory. The exclusion of the migration context from full human rights protec-
tion has its roots in the early history of the central human rights instruments, includ-
ing the ECHR. Although it was rather clear that the protection of human rights had
to be extended to everyone present in a state’s territory irrespective of their national-
ity, migration control was considered to be beyond the scope of human rights super-
vision (Dauvergne, 2008; Dembour, 2015).

'"ECtHR, Bankovi¢ and Others v Belgium and Others, decision, 12 December 2001, paras.
61 and 67.
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This argument was successfully applied by governments before the ECtHR until
the seminal case Abdulaziz, Cabales and Balkandali* in 1985. The case was brought
by three women considered foreigners but with strong connections to the United
Kingdom whose husbands were not granted residence permits (entry clearance) to
live with their wives. The court stated that the exclusion of a person from a state
where members of his family were living might raise an issue under ECHR Article
8 (the right to respect for private and family life), and that such was the case in the
issue at hand (para. 59). Interestingly, the court stressed the fact that in this case,
‘the applicants are not the husbands but the wives, and they are complaining not of
being refused leave to enter or remain in the United Kingdom but, as persons law-
fully settled in that country, of being deprived of the society of their spouses there’
(para. 60). The rights holder in relation to the ECHR was thus the sponsor residing
in the receiving country.

Human rights protection and the state’s obligation in family reunification cases
are thus based on the interests of the person already in the country. What about the
interests and human rights of family members outside the country? Should they be
recognized as well and taken into account in decision-making? To answer this ques-
tion, it is necessary to take a closer look at the territoriality principle and its possible
exceptions. Gammeltoft-Hansen writes that the ‘the law on jurisdiction is geared to
avoid overlapping or competing claims to jurisdiction by several states’, but also to
avoid a gap in human rights protection (Gammeltoft-Hansen, 2010, p. 78). The
ECtHR seems to have two tests for determining jurisdiction: a state’s control over a
territory or control over a person (Gondek, 2009, p. 373). Determining control over
a person is still quite exceptional and difficult to justify. However, recent develop-
ments in human rights adjudication concerning extraterritoriality offer possibilities
to argue for a more lenient approach to the idea of territorial jurisdiction.

In the case Hirsi Jamaa v Italy,’ the ECtHR pointed out that ‘the Court has
accepted only in exceptional cases that acts of the Contracting States performed, or
producing effects, outside their territories can constitute an exercise of jurisdiction
by them’ (para. 72). Exceptions to the territoriality principle in state jurisdiction are
well-explained in the Al-Skeini case* (paras. 134—140). All of the described excep-
tions concern acts of the contracting state in a foreign territory. One such exception
concerns the acts of diplomatic or consular agents stationed in a foreign territory
‘when these agents exert authority and control over others’ (para. 134). Although
from the point of view of international law, embassies and consulates are not the
territory of the sending state,’ their agents act under the jurisdiction of the sending
state. However, this does not seem to mean that anyone who steps into a foreign
embassy acquires the rights or human rights protection they would in the national
territory of that state.

2ECtHR, Abdulaziz, Cabales and Balkandali v the United Kingdom, 28 May 1985.
SECtHR, Hirsi Jamaa and Others v Italy, 23 February 2012.

4ECtHR, Al-Skeini and Others v United Kingdom, 7 July 2011.

>Vienna Convention on Diplomatic Relations 1961, art. 21.
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Gondek (2009) explains that a more lenient interpretation of human rights juris-
diction would always accept jurisdiction when a state has the authority to make a
decision that affects a person’s life and rights. He refers to the case Ilascu,® where
Judge Loucaides stated, in his partly dissenting opinion, that ‘“jurisdiction” means
simply actual authority, which is the possibility of imposing the will of the state on
any person, whether exercised within the territory of a High Contracting Party or
outside that territory. Everyone directly affected by any exercise of authority by
such a party in any part of the world is therefore within the state party’s jurisdiction’
(as cited in Gondek, 2009, p. 375). Gammeltoft-Hansen describes this approach as
a ‘functional conception of extraterritorial jurisdiction’, which ‘applies the basic
principle of human rights law that power entails obligations’ (Gammeltoft-Hansen,
2010, p. 80).

A slightly stricter approach, the ‘gradual’ approach to jurisdiction, argues that a
state’s obligation under Article 1 of the ECHR to secure the convention rights of a
given person applies proportionately to the control in fact exercised over that per-
son. Gondek explains that if the control is as extensive as occupation or territorial
control, then all rights and obligations apply; if the control is more limited, a person
is within jurisdiction only with regard to particular rights and obligations (Gondek,
2009, p. 376). The ECtHR has ruled that ‘whenever the State through its agents
operating outside its territory exercises control and authority over an individual, and
thus jurisdiction, the State is under an obligation under Article 1 to secure to that
individual the rights and freedoms under Section I of the Convention that are rele-
vant to the situation of that individual.’ In this sense, therefore, the court has now
accepted that convention rights can be ‘divided and tailored’.” Possible restrictions
to the extraterritoriality of human rights obligations would thus limit the material
scope so that not all human rights would be applicable (Da Costa, 2013, p. 302).

Gammeltoft-Hansen (2011) has pointed out that the question of extraterritorial
rights is truly complicated and that there is no easy way out, as experts are not ready
to abandon the territoriality principle in international human rights adjudication.
Gammeltoft-Hansen comes to the conclusion that balancing the territorial paradigm
with the emerging functional understanding of territoriality has to be entrusted to
national and international judicial bodies, along with the extraterritorial application
of the non-refoulement principle and human rights obligations (Gammeltoft-
Hansen, 2011, pp. 246-248). This is exactly what the ECtHR has been doing in
family reunification cases. Therefore, it is important to look at the case justifications
to see the court’s actual approach to balancing different interests, rights and princi-
ples. Similarly, the practice of national courts is of interest.

SECtHR, Ilascu and Others v Moldova and Russia, 8 July 2004.

"ECtHR, Hirsi Jamaa and Others v Italy, 23 February 2012, para. 74. See also ECtHR, Al-Skeini
and Others v United Kingdom, 7 July 2011, paras. 136-137.
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3.3 Balancing Interests in the European Court
of Human Rights

In the aforementioned 1985 case Abdulaziz, Cabales and Balkandali, the ECtHR’s
first family reunification case, the court comes to the conclusion that there was no
‘lack of respect’ for family life and no breach of Article 8 of the ECHR taken alone
(para. 69). Although the court judged in a separate assessment that the United
Kingdom’s national rules violated Article 14, the prohibition of discrimination
between sexes, the rules that separated families were not a problem per se. It is pos-
sible to distinguish three factors that decisively affected the outcome concerning
Article 8 alone (para. 68). First, the case was not about an already-existing family
left behind, but a recently married couple wanting to choose their place of resi-
dence. Second, the applicants did not bring forward any obstacles to developing
their family life elsewhere. Third, there was no element of arbitrariness, in that
according to national law, the spouses’ admittance could not have been expected.
This case thus placed emphasis on the possibility of enjoying family life elsewhere
(Storey, 1990).

When the ECtHR delivered the Giil case® in 1996, it established for the first time
that determining state obligations in the context of family reunification requires
balancing ‘between the competing interests of the individual and of the community
as a whole’ (para. 38). Around the same time, in the case Ahmut,’ the court clearly
stated that the question concerned a positive obligation (para. 63), indicating that
the state should promote the enjoyment of family life in certain situations. Although
the ECtHR now explicitly referred to balancing in Giil and Ahmut, it proceeded in a
similar manner as in Abdulaziz, Cabales and Balkandali, applying the aforemen-
tioned ‘elsewhere’ approach. In Giil, the ECtHR considered that the central ques-
tion was whether family reunification with a son left behind would be the only way
to develop family life (para. 39). The court paid specific attention to the immigration
status and protection needs of the parents, who lived in Switzerland, and to the pos-
sible obstacles to developing family life in the origin country, Turkey. The parents
did not have a settled status in Switzerland, no longer had a need for international
protection and faced no obstacles to returning to their origin country. The mother’s
epilepsy was not considered an obstacle, as the court felt medical care would be
available in Turkey (para. 41). The court stated: ‘Having regard to all these consid-
erations, and while acknowledging that the Giil family’s situation is very difficult
from the human point of view, the Court finds that Switzerland has not failed to
fulfil the obligations arising under Article 8 para. 1’ (para. 43). The case concen-
trated on the consequences of the parents’ return to Turkey and suggested that even
very difficult situations would not necessarily raise human rights obligations.

SECtHR, Giil v Switzerland, 19 February 1996.
ECtHR, Ahmut v the Netherlands, 28 November 1996.
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The first family reunification case to find that a state had violated a positive obli-
gation to promote family life was Sen'® in 2001, in which a Turkish couple who had
settled in the Netherlands wanted to bring their eldest child to live with the rest of
the family. In this case, the ECtHR suggested that the right to respect for family life
should be given more attention than in previous cases and not only considered from
the point of view of immigration control. Some new balancing aspects are men-
tioned: the court takes into account the age of the children, their situation in the
country of origin and the children’s dependence on their parents (para. 37). In its
overall assessment, the ECtHR came to the conclusion that major obstacles to
developing family life existed for the family in the country of origin and that the
receiving state was the most adequate place for family reunion. The decisive factor,
and the differentiating factor in relation to Ahmut, seems to be the couple’s two
other children, who were born in the Netherlands (para. 40). Although the situation
of the child in Turkey was not decisive, it was still established as a relevant factor.
The ECtHR noted that the Dutch authorities had considered but not found credible
the parents’ claim of no longer having adequate care for the child in Turkey (paras.
18, 21).

In the cases mentioned above, we can see more and more factors being taken into
account in the court’s balancing. In a case related to regularization of status based
on the enjoyment of family life in the Netherlands, Rodrigues da Silva and
Hoogkamer' in 2006, the ECtHR listed the following factors to be taken into
account: (a) the extent to which family life is effectively ruptured, (b) the extent of
the ties in the contracting state, (c) whether there are insurmountable obstacles to
living in the country of origin for one or more members of the family, (d) whether
there are factors of immigration control or public order weighing in favour of exclu-
sion and (e) whether the persons involved in creating family life were aware of their
family member’s precarious immigration status (para. 39). Later, in 2014, the
ECtHR restated these factors in another family reunification case, Biao."? In the case
of Jeunesse'? in 2014, the court introduced a new notion, the cumulative assessment
of relevant factors, which seems to allow fairer balancing in family reunification
cases (paras. 121-122).

In a recent judgement, M.A.,'* in 2021, the ECtHR restated the principle of
cumulative assessment (para. 135). The court considered that the three-year waiting
period for family reunification imposed on a Syrian man who had received tempo-
rary international protection in Denmark and was seeking reunification with his
wife was against the state’s human rights obligations mainly because the decision-
making process did not allow for a proper individual assessment of relevant factors,
such as the situation in the country of origin (para. 192). However, the ECtHR did

WECtHR, Sen v the Netherlands, 21 December 2001.

WECtHR, Rodrigues da Silva and Hoogkamer v the Netherlands, 31 January 2006.
2ECtHR, Biao v Denmark, 25 March 2014, para. 53

BECtHR, Jeunesse v the Netherlands, 3 October 2014.

“ECtHR, M.A. v Denmark, 9 July 2021.
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not provide an example of how this assessment should have been done. The Danish
authorities had noted the good health of both family members, which was reiterated
by the ECtHR (paras. 19, 181), but any other factors related to the situation of the
family member abroad were not considered. It was not disputed by any party, how-
ever, that the couple faced insurmountable obstacles in continuing family life in the
origin country (paras. 184, 188). This has usually been a decisive factor, and was
apparently in this case, as well, although the court was not very clear in its reasoning.

In M.A., the ECtHR also considered how Article 3 of the ECHR on the prohibi-
tion of torture and inhuman treatment, when combined with the non-refoulement
principle, narrows the margin of appreciation allowed the state in the balancing
exercise. However, the focus is on the potential consequences of return for the spon-
sor, and not on the situation of family members in the origin country or elsewhere.
Strikingly, Article 3 and Article 8 (on the protection of family life) are juxtaposed
by stating that it is acceptable to reduce the number of family reunifications in favor
of protecting more people (para. 145). However, the court does not explicitly recog-
nize that when Article 3 considerations are relevant for the sponsor, they are often
also at play for the family member. Allowing family reunification has the potential
to protect the Article 3 rights of many family members.

As described above, the ECtHR assesses the human rights compliance of state
policies through a fair balance test, in which the situation in the origin country is
relevant. That aspect is most often assessed from the point of view of the sponsor,
however, though it is the family members abroad who are requesting residence per-
mits. This is probably due to the general principle of international law whereby
human rights are attributed to people within a state’s territory and the obligation to
protect human rights is on that state. Therefore, the ECtHR principally secures the
rights of migrants in the territory of contracting parties. However, there are some
cases where the court has paid considerable attention to the interests and insecuri-
ties of family members abroad.

3.4 The Weight of Insecurities of Family Members Abroad

In the 2005 case Tuguabo-Tekle," a child was left behind in the care of relatives in
Eritrea while the child’s mother, stepfather and siblings settled in the Netherlands.
In this case, the ECtHR paid attention to the situation of the child in the origin coun-
try. On the one hand, the girl was already 15 years old and therefore less dependent
on her parents. On the other hand, she had reached the age when it is common for
girls in Eritrea to get married. The girl was staying with her grandmother, who had
taken her out of school, and the girl’s mother was worried that she was going to be
married off. The court stressed that the mother had never intended to live without
her children, but had had to flee from Eritrea when her husband was killed during

SECtHR, Tuquabo-Tekle and Others v the Netherlands, 1 December 2005.
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the civil war; further, it was not her first attempt at family reunification (para. 45).
The mother had first applied for asylum in Norway and had been granted a humani-
tarian residence permit there. Later she married a refugee living in the Netherlands
and moved there. She was able to get a residence permit for her other child, who had
been waiting in Ethiopia, but could not get a passport to her daughter still living in
Eritrea. All of this was taken into account when assessing the existence of family
life (paras. 48—50). However, the decisive factor in this case seems to be the best
interests of the family’s children who were born in the Netherlands (paras. 47—48).
The husband’s refugee status may have also weighed in the assessment of major
impediments to the enjoyment of family life in the origin country.

In the case Osman'®in 2011, the ECtHR was faced with the situation of a 17-year-
old Somali girl in Kenya who was seeking a residence permit in Denmark, where
her family was living and she had previously lived as well. Her father had sent her
to care for her grandmother in a refugee camp in Kenya because she had had prob-
lems integrating in Denmark. Her visit to Kenya was supposed to be temporary, but
her Danish residence permit expired and she could not return regularly to Denmark.
The applicant alleged that when ‘the Danish authorities became aware of her situa-
tion, they had an obligation to protect her best interest, namely to reinstate her resi-
dence permit, allow her to resume her education, and reunite her with her mother
and siblings in Denmark’ (para. 46). The court recognized the right of parents to
make decisions about their children’s upbringing while also noting that the refusal
of a residence permit was made according to national law; in its decision-making
the court stressed the weight of the child’s best interest and found a violation of her
right to respect for private and family life (paras. 73, 76). Although the court attrib-
uted substantial weight to the girl’s circumstances abroad, her strong ties to Denmark
were important as well, making it difficult to analyse the significance of the insecu-
rities she experienced in the refugee camp.

In the case I.A.A."7 in 2016, the ECtHR considered the situation of five Somali
children living in Ethiopia who had requested family reunification in the United
Kingdom. Interestingly, the UK government invoked Article 1 of the ECHR, claim-
ing that the ECtHR did not have jurisdiction over this issue; the court dismissed this
claim (paras. 26-27). In this case, the children had applied for family reunification
with their mother, who was living in the United Kingdom with her new husband (a
refugee) and three other of her children. The applicants had moved to Ethiopia with
their aunt, who had been taking care of them. Later the aunt returned to Somalia,
and the children were left in Ethiopia in the care of the oldest sibling. Eventually,
this sibling left the others, and ‘her current whereabouts [were] unknown’ (para.
18). The circumstances of the children are not described further, but the ECtHR
echoes the national tribunal in stating that the situation was ‘certainly “unenviable’”
(para. 46).

YECtHR, Osman v Denmark, 14 June 2011.
7ECtHR, I.A.A. v the United Kingdom, 8 March 2016.
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The court’s judgement in 1.A.A. is alarming for many reasons. In the context of
this chapter, the most relevant and worrying aspect is how the ECtHR undervalued
the difficult circumstances of the children. Although the situation of the children
was acknowledged, it did not prompt a consideration of Article 3, nor seem to gain
significant weight in the court’s balancing. Article 3 was invoked by the ECtHR
when noting that the domestic tribunal had not considered whether the family could
safely relocate to Somalia. However, the court decided to assess this rather lightly,
stating that ‘in a number of recent judgments the Court has found that removals
there would not breach Article 3 of the Convention’ (para. 45). The ECtHR also
considered that ‘while it would undoubtedly be difficult for the applicants’ mother
to relocate to Ethiopia, there is no evidence before it to suggest that there would be
any “insurmountable obstacles” or “major impediments” to her doing so’ (para. 44).

A case somewhat similar to Tuquabo-Tekle also came before the ECtHR in 2016:
the case of El Ghatet."® In this case a 15-year-old boy applied for a residence permit
in Switzerland based on family links with his father, who had entered Switzerland
as an asylum seeker, received a residence permit through marriage and later received
Swiss nationality. The court restated the principles established in earlier cases and
emphasized the importance of the proper assessment of the best interest of the child
and of taking into account the circumstances of the minor children concerned:
‘especially their age, their situation in their country of origin and the extent to which
they are dependent on their parents’ (para. 46). In this case, although the court rec-
ognized the father’s background as an asylum seeker, it was not convinced that the
father had always intended to live in Switzerland with his son (para. 48). The court
concluded that in the light of the established criteria, the circumstances of the case
might not amount to a violation on the part of the state. However, the court consid-
ered that the authorities did not sufficiently balance the relevant interests and dem-
onstrate that they would have taken the best interest of the child into account (paras.
52-53). This case is a departure from earlier practice in that the court expressly
considered the welfare and best interest of the child outside the jurisdiction of the
state and attributed decisive weight to this procedural fault.

The ECtHR case law described above shows that the situation of family mem-
bers abroad can be taken into account when assessing the fair balance of interests.
The situation of family members abroad has been a relevant factor in some cases
when assessing ties to the origin country and obstacles to returning or staying
abroad. The threshold for such obstacles has been high, although sponsors afforded
international protection, especially refugee status, have been in a better position.
There seems to exist a line of reasoning that would place more significant weight on
a situation that could trigger Article 3 of the ECHR concerning the prohibition of
torture and inhuman treatment, but this is explicitly applied only in assessing the
possibility of return for the sponsor and not in considering the situation of family
members abroad. Although we can see from these cases that the obstacles and inse-
curities of family members abroad have been referred to in national proceedings, the

8ECtHR, El Ghatet v Switzerland, 8 November 2016.
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ECtHR has not been very clear on their significance in its own balancing exercise.
This may lead states to disregard the insecurities and difficulties faced by family
members abroad. To gain some insight to this question, we will next look how these
aspects are present in the national case law on family reunification in Finland.

3.5 Rights of Family Members Abroad in Finnish Courts

In 2017, the Helsinki Administrative Court considered a case'® in which an Afghan
national who had received subsidiary protection wanted to invite his 16-year-old
sister to live in Finland with his family. Their mother had died and their father had
disappeared, and according to the brother, he was considered her guardian. The
sister’s initial residence permit application in 2011 was rejected because the Finnish
Immigration Service (Migri) did not consider her a member of her brother’s family.
According to Migri, the sponsor had cut family ties when he fled Afghanistan in
2008, leaving his sister with their uncle. Migri also determined that the sister was
not a relative fully dependent on the sponsor. In 2015, the sister applied again.
According to her brother, her situation had considerably worsened. He explained
that his sister was living with their uncle’s family under hard conditions, where she
was enslaved, mistreated and threatened with forced marriage. She had attempted
suicide with rat poison. The brother had been paying high sums of money for her
maintenance, including extortion payments to the Taliban, but the uncle was not
properly providing for her health or education, and the brother felt she was no lon-
ger safe in Afghanistan. Nonetheless, Migri and the Administrative Court did not
consider her to be fully dependent on her brother and rejected the application and
the complaint.

In this case, the Administrative Court focused on the question of full dependency
between the siblings. In Finnish migration law, siblings are not considered family
members, but ‘other relatives’, who must be fully dependent on the sponsor to be
granted a residence permit (Ulkomaalaislaki [Aliens Act] 301/2004, § 115). This is
broadly in line with the ECtHR case law. The difficulties of the sister were acknowl-
edged in the judgement, but seemed to have no effect on the court’s assessment. The
court was satisfied that the sister was living with her uncle and gave her living con-
ditions no role in its deliberation: the court did not consider that the inhuman treat-
ment of the sister abroad was of concern to Finnish authorities.

Extraterritorial aspects are also apparent in a case* concerning the family reuni-
fication of an Afghan refugee whose family members were denied permits by Migri.
The sponsor had received a residence permit and refugee status based on religious
conversion. In the decision concerning the sponsor’s refugee status, the authorities
considered that the person would be in danger if returned to Afghanistan. However,

9 Helsingin hallinto-oikeus [Helsingin HAO] 30 January 2017, diary no. 10060/16/3101.
2 Helsingin HAO 9 May 2017, diary no. 14078/16/3101.
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Migri did not seem to take into consideration how the religious conversion of the
head of the family would affect the rest of the family in Afghanistan. In addition,
Migri considered the family bond broken when the sponsor fled the country, leaving
the rest of the family behind. The Administrative Court, however, considered that
the family bond could not be deemed broken, since the separation was due to com-
pelling reasons, and quashed Migri’s decision in 2017. The family members received
residence permits and the family was allowed to reunite, but the Administrative
Court did not grant refugee status to the family members. The court acknowledged
that the family members might face harassment and pressure to abandon the head of
the family, but felt they would not face the same risk of persecution as the sponsor.

In this case, the determination of refugee status for the family members seems
insignificant, since they nonetheless were able to flee to Finland, but the court’s
decision demonstrates that the challenges faced by the applicants as family mem-
bers of a religious convert were not taken seriously, as they were not afforded refu-
gee status. Besides downplaying the consequences for family members, this is also
against the principles of the Refugee Convention, which recommend ‘ensuring that
the unity of the refugee’s family is maintained particularly in cases where the head
of the family has fulfilled the necessary conditions for admission to a particular
country’.?! According to the United Nations Refugee Agency handbook guiding the
convention’s interpretation, the dependants of a recognized refugee are normally
granted refugee status (United Nations High Commissioner for Refugees [UNHCR],
2019, para. 184).

In another case first heard by the Turku Administrative Court, an Iraqi man
received refugee status in Finland and succeeded in reunifying with his spouse and
child, but was not able to bring his elderly parents to Finland. In 2020, the case was
accepted for revision by the Supreme Administrative Court,?? but without success
for the applicants. In this case, the applicants and the sponsor’s family had lived
together in Iraq before the sponsor escaped to Turkey and applied for asylum with
the UNHCR. Later, his wife and child followed him to Turkey; his parents also
visited them, but decided to return to Iraq for medical care for their many serious
health issues. The elderly applicants told the court that they had been harassed in
Iraq to pressure their son to return and because the persecuting agents thought that
they were hiding their daughter-in-law. The sponsor was therefore afraid for their
security, and as their only child, felt responsible for taking care of them. Although
the court acknowledged the claim of insecurity, it did not consider it legally signifi-
cant, instead concentrating on the questions of dependence and the disruption of
family life between the applicants and their son.

Two recent cases from the Supreme Administrative Court show that the situation
of family members abroad can also be relevant when assessing the income require-
ment. According to Finnish migration law, refugees’ family members are not

2I'Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and
Stateless Persons, UN Doc A/CONFE.2/108/Rev.1 (25 July 1951), sec. IV, recommendation B (1).

2Korkein hallinto-oikeus, KHO 2020:69, 10 June 2020.
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required to meet the income requirement for residence permits if they apply within
3 months of the refugee being notified of being granted a residence permit (Aliens
Act, § 114). Drawing principles from European Union case law,® the Supreme
Administrative Court stated in these cases that proof of income cannot be required
if the late submission of an application is objectively excusable. The court stressed
that in this assessment, all factors need to be taken into account, including the fac-
tual circumstances of family members attempting to submit applications at embas-
sies abroad.

The first of these two recent income requirement cases® concerned a sponsor
with refugee status whose wife had to travel from Eritrea to Ethiopia to submit her
family reunification application. The submission was made 7 months late, largely
due to the border between Eritrea and Ethiopia being closed. Though the closure
was taken into account, the court considered that she did not apply quickly enough
after the borders opened. The appellants also described the difficult situation of the
wife as a refugee herself, alone in Ethiopia, but the court did not find this relevant.

In the other similar case,? the Supreme Administrative Court considered that the
applicants’ late submission was excusable because it was made shortly after the
deadline and because the date of submission was disputed. In this case, the family
members contacted the Finnish embassy in Ethiopia 8 days past the deadline
because they needed to acquire documents proving legal stay in the country from
the Ethiopian authorities before making an appointment. The applicants brought up
the difficulties they had faced in Ethiopia, but the lower court did not consider the
circumstances relevant. The Supreme Administrative Court based its decision on
other aspects of the case and did not comment on the difficult situation of the family
as refugees in a foreign country.

The court cases from Finland, like the cases of the ECtHR, show a hesitant
approach to the interests of family members abroad. The cases also show some of
the challenges applicants face in proving they had compelling reasons to separate,
including when the sponsor sought protection elsewhere, leaving family members
behind in a difficult situation. As we see from other chapters in this book, that is
indeed quite often the case in situations of persecution or indiscriminate violence.
Many cases before the Finnish courts have involved extended family members, sug-
gesting that the situation of extended family members abroad is seen as less signifi-
cant in the assessment of residence permit applications than the situation of core
family members. The Finnish courts do assess the situation abroad when deciding
on refugee status for family members, but the threshold for persecution seems to be
high. In addition, this decision is made only after granting family reunification, and
those same factors might not be considered in the residence permit process. In other
words, an assessment of the need for international protection is not part of the

2 Court of Justice of the European Union, case C-380/17, K and B v Staatssecretaris van Veiligheid
en Justitie, 7 November 2018.

2 KHO 2021:98, 7 July 2021.
»KHO 2021:99, 7 July 2021.
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family reunification process, but is done afterwards. This chapter suggests, though,
that a similar assessment should also be conducted when making decisions on resi-
dence permits.

3.6 Conclusion

In this chapter, I have explored the question of how the interests and insecurities of
family members abroad are recognized in legal and administrative decision-making
in the family reunification process. In family reunification cases, it is the interests
and rights of the migrant sponsor already in the country that are the basis for human
rights obligations. However, can the interests and rights of the family members
abroad be taken separately into account, although human rights protection is usually
only attributed to people within a state’s jurisdiction? I started by explaining the
general legal principle of the territorial application of human rights, as well as the
exceptions to this principle that create extraterritorial obligations. Although the
ECtHR has not explicitly connected extraterritoriality to family reunification, nor,
to my knowledge, has the literature discussed it in this context, general legal prin-
ciples apply to all fields of law.

Drawing on literature on other legal contexts, it seems that a functional concep-
tion of extraterritorial jurisdiction could bring family members abroad within the
jurisdiction of ECHR contracting parties. When a state has the authority to make
decisions that affect the lives and rights of those outside its territory, it also has the
obligation to respect human rights in its decision-making. However, human rights
protections in such cases might not be as strong as in the territorial application of
human rights. As Gondek notes, jurisdiction is a question separate from state
responsibility (Gondek, 2009, p. 370). Jurisdiction is the permission or obligation to
take certain interests or rights claims into account, but a state’s responsibility might
still be limited for contextual reasons or due to the competing interests at stake. The
territoriality and extraterritoriality principles thus affect the balancing of interests
often undertaken by the ECtHR. According to the literature on extraterritoriality,
some rights, such as the right to life (ECHR art. 2) and the prohibition of torture and
inhuman treatment (ECHR art. 3) should be given more weight even in the extrater-
ritorial application.

The fair balance test has developed in the ECtHR’s practice over the past few
decades. Recently, the court has added cumulatively to the types of interests taken
into account and in some cases has sought the most adequate way to secure family
life and family unity. However, the threshold for state responsibility is high, and the
assessment of insurmountable obstacles (the elsewhere approach) remains central.
In my view, the interests, insecurities and refugee status of family members abroad
should be significant in assessing applicants’ ties to the origin country and the
obstacles to enjoying family life elsewhere. If concerns related to Article 3 of the
ECHR arise, it should suffice to demonstrate insurmountable obstacles. However, in
many cases these aspects are taken into account only as concerns the sponsor’s
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ability to return, and not from the point of view of the family members abroad. As
Costello et al. (2017, p. 12) point out, family reunification can sometimes accom-
plish the same ends as humanitarian evacuation from conflict zones or refugee
camps. However, the situation should not need to be that drastic for a cumulative
assessment to find a state responsible for allowing family reunification. The assess-
ment of insurmountable obstacles would then work as a backstop activated espe-
cially in the case of people receiving or needing international protection.

My review of both ECtHR and Finnish case law has demonstrated that the situa-
tion of family members abroad has occasionally been referred to by the courts when
balancing interests and when assessing the existence of insurmountable obstacles to
enjoying family life elsewhere, dependence on the sponsor or the reasonableness of
certain restrictions. Based on this sample, it seems that the ECtHR has given more
weight to the difficulties of family members abroad than the national Finnish courts
have. The case law of the ECtHR shows that the cumulative assessment of relevant
factors allows the situation of family members abroad to be taken into account when
determining the most adequate place to continue family life together. There is room,
however, to further develop the assessment of insurmountable obstacles by better
acknowledging the hardships of family members abroad. The lack of clear legal
rules means that an assessment of the human rights compliance of national practice
with regard to this specific aspect of extraterritorial obligations is not currently fea-
sible. Nonetheless, the national Finnish case law shows that despite occasionally
considering the difficulties of family members abroad, the courts’ cumulative
assessment and consideration of family hardship is either lacking or has a very high
threshold.

In both the ECtHR and in Finnish courts, judges have sometimes concentrated on
detailed restrictions, such as time limits. Based on above mentioned cases, it seems
that the courts in Finland are sometimes lost in details and tend to overlook the
assessment of fair balance and insurmountable obstacles. While the Finnish Supreme
Administrative Court has taken the actual situation of applicants abroad into account
when assessing the reasonableness of the 3-month time limit for exemption from the
income requirement for refugees’ family members, the court disregards the ultimate
test of a cumulative assessment of the most adequate place to enjoy family life. The
difficult situation of the family members abroad should have also been relevant
from the point of view of assessing the applicants’ ability to enjoy family unity, not
only for assessing the excusability of delays in submission. The possibility to con-
tinue family life elsewhere should be the centre of adjudication for determining the
responsibility of the host state to secure family unity, analogous to its importance
when using the extraterritoriality principle to assess which country must fill voids in
human rights protection.

Within this sample of court cases from the ECtHR and from Finland, the situa-
tion of family members abroad was seldom seen as significant, although the appli-
cants often referred to such issues. However, if a factor is acknowledged in a
decision, it is legally relevant. The challenge is thus to determine the proper weight
to be given to such a factor. If we accept Gammeltoft-Hansen’s (Gammeltoft-
Hansen, 2011) conclusion that it is the courts that should determine the reach of
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states’ human rights obligations towards people outside state territory, a review of
case law indicates that the territoriality principle is still rather strong. However, the
theory on extraterritorial human rights obligations can offer guidance and add to the
balancing test by emphasizing the responsibility of a state when considering factors
threatening life, health and security. Although based on the sample used in this
chapter, we cannot know if the authorities have given proper weight to the insecuri-
ties faced by family members abroad in positive decisions, we can see that there are
some cases where these aspects have not been properly recognized. Therefore, it is
important that further theoretical research emphasize this obligation and that empir-
ical research be undertaken to investigate whether decision-makers respect the
rights of family members abroad.
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Family Reunification Restrictions and
the Politics of Belonging in Finland

Jaana Palander*

Abstract: In this paper, I show how the law reflects belonging to society through family reunification
legislation in Finland. I present the legal framework of residence permit types and categories relevant for
family reunification, as well as the legal restrictions on family reunification, focusing specifically on the
income requirement. Drawing on the theory of politics of belonging, I identify hierarchies of legal belong-
ing in family reunification law. Allowing a migrant’s family members to enter the country shows accept-
ance and potential for belonging to the society. In contrast, denial and restriction of family reunification
of certain categories of migrants can be considered a manifestation of exclusive politics of belonging. Legal
belonging is progressive, and time is a significant factor in distinguishing the different residence permit
types that construct the hierarchy of belonging. This article shows how the income requirement disrupts

the general logic of progressive belonging in the case of the category of international protection. I also

point out the discrepancy between legal and sociological understandings of belonging.

Keywords: family reunification, belonging, integration, recognition, residence permit

1. Introduction

This article shows how the law reflects belong-
ing to society through family reunification legis-
lation. Belonging has many dimensions, such as
belonging to a society or family, as well as both
individual and structural perspectives. While
this article approaches the question mainly from
a structural viewpoint, it also acknowledges the
importance of family reunification for an indi-
vidual’s feeling of belonging to a society.

Master of Administrative Science (Public Law)
from Tampere University, Finland (2008). Doc-
toral Candidate at the Tampere University.
Junior Lecturer in the University of Eastern
Finland Law School. Soon to be researcher at
Abo Akademi University, Finland. This re-
search has been funded by the Strategic Re-
search Council of the Academy of Finland as
part of the project Mobile Futures (decision
number 345154).
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Attracting and retaining migrants is con-
sidered necessary to counter the demographic
challenges Finland, among other countries, is
facing, and a receptive society has been identi-
fied as essential for a successful migration pol-
icy (Sorsa, 2020). To foster feelings of belonging
among the immigrant population, more focus
needs to be directed to the question of two-way
integration, which encompasses the actions of
the receiving society and its structures in ad-
dition to those of migrants. Integration and
belonging are thus closely connected concepts.
The concept of belonging, however, captures
better the subjective and imaginary side of pol-
itics. Therefore, in this article, I will leave aside
the extensive literature on integration and fam-
ily reunification (e.g. Strik et al, 2013; Bonjour
and Kraler, 2015) and concentrate on belonging
and family reunification.
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Family reunification is the administrative
procedure by which foreigners apply for a res-
idence permit on the grounds of family ties to
a person residing in the host country — in this
case, Finland. The person residing in Finland
can be a foreigner or a Finnish citizen, with
foreigners further categorised by different im-
migration statuses. In the context of family re-
unification, the person residing in Finland is
referred to as the sponsor. Although the family
member abroad is the applicant in the family re-
unification procedure, the conditions for family
reunification are dependent on the immigration
status of the sponsor. From the point of view
of basic and human rights, the question is as
much about the sponsor’s right to family life
and family unity as it is about the rights of the
family member applying for a residence per-
mit. In the same vein, it is as much about the
sponsor’s perceived belonging to society as it
is about whether the incoming family member
belongs.

The theoretical foundation for this article
lies in the theory of politics of belonging (Ged-
des and Favell, 1999; Castles and Davidson,
2000; Yuval-Davis 2006, 2011). According to
Yuval-Davis (2006, p. 204), politics of belong-
ing is about constructing the ‘imagined commu-
nity” (Anderson, 1991) of “us and them’, which
also includes former and future generations.
Although citizenship and citizenship rights are
usually at the centre of research on the politics
of belonging, Yuval-Davis (2006, p. 208) has also
recognised the relevance of questions of immi-
gration and spatial rights, such as the right to
migrate, the right of abode and the right to plan
a future where you live. A society’s politics of
belonging can impose ‘requisites of belonging’
(Yuval-Davis, 2006, p. 209), and the conditions
for family reunification can be seen as such
requisites. The theory of politics of recognition
(Taylor, 1994) is also a relevant approach that
has already been used by Mustasaari (2017)
to study family reunification legislation. As
Mustasaari (2017) points out, concepts such as
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belonging or recognition can better address the
problems of migrants and their position in the
society than legal concepts. However, for the
purposes of this article, belonging captures bet-
ter the interdisciplinary objective of connecting
immigration legislation with social policy while
acknowledging the agency and wellbeing of the
migrant.

The main research question for this article
is: how does Finnish migration law reflect be-
longing to society through family reunification
legislation? While much of the research on pol-
itics of belonging has focused on political dis-
courses, I will be concentrating on legal texts.
This approach, concentrating on legal struc-
tures, can also be called legal belonging (see e.g.
Marglin, 2021). I will investigate the hierarchies
of belonging through both legal systematisation
and political theorising, describing the logic and
inconsistencies behind these hierarchies. I will
also compare the legal hierarchy of belonging
to the results of earlier sociological research (see
e.g. Koskela, 2014), which has suggested that
hierarchies of belonging in Finland are con-
structed roughly from humanitarian migrants
at the bottom through labour migrants to Finn-
ish citizens at the top.

This article develops the theoretical discus-
sion on the connection between belonging and
family reunification (e.g. Wray, 2011; Block,
2012; Rytter, 2013; Staver, 2014; Pellander, 2016;
Mustasaari, 2017). In so doing, it adds to the
existing research by emphasising the temporal
aspect of belonging. I am also building on my
own previous research examining the legal po-
tential for integration in the light of preparatory
legislative work on family reunification legisla-
tion in Finland (see Palander, 2021).

In the following, I first explain the theoreti-
cal framework of belonging and its connection
with family reunification. I review the literature
that is relevant to belonging and family reuni-
fication, focusing especially on recent Nordic
and Finnish literature. Second, I present the le-
gal framework of family reunification in Finn-
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ish law, referencing EU law and international
agreements when relevant. Third, I apply the
theory of politics of belonging to analyse hier-
archies of belonging and the structural incon-
sistencies that have been created by some recent
developments. In this final part, I also discuss
the benefits of using the concept of belonging
over legal concepts such as equality. I argue that
family reunification restrictions reflect weaker
legal belonging and reveal inconsistencies in
the logic of belonging, which may have wider
personal and societal consequences.

2. Belonging and Family Reunification
In the migration studies literature, belonging
is most often approached from an individual
viewpoint. In studies on transnational fam-
ily life, family separation is almost taken for
granted, and the focus is often on multiple
places and multiple belongings (Vasta, 2013;
Rottger-Rossler, 2018). Research confirms that it
is people, and especially family members, who
make living in a place meaningful and foster
a sense of belonging (Marin, 2003; Tuan, 2011;
Siim, 2013). Therefore, one’s sense of belonging
to one’s country of residence would most likely
be fostered by family reunification. Although
access to any right, or bundle of rights, is rele-
vant for research on politics of belonging, family
reunification is an especially significant right for
its special connection with belonging.
Yuval-Davis (2006) emphasises the differ-
ence between an individual’s sense of belong-
ing and the politics of belonging. However, a
sense of belonging and the politics of belonging
can also be connected in various ways. Jenkins
(2000) writes about ‘dialectical interplay be-
tween internal and external identification’ when
investigating the impact of categorisation on
identity. Simonsen (2017) and Erdal et al (2018)
connect the sense of belonging with having host
country citizenship. In the case of family reunifi-
cation, it is the sponsor’s sense of belonging, as
the subject of mobility and object of state con-
trol, that may be affected by the categorisation
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of migrants in family reunification legislation.
The legislation thus either enhances or hinders
individuals” potential for belonging.

The politics of belonging is most commonly
discussed in the context of enfranchisement and
other political rights and responsibilities, with
citizenship often seen as the pinnacle of be-
longing. However, the idea of social citizenship
(Marshall, 1950; Brubaker, 2010; Kovacheva
et al, 2012) suggests that membership and
belonging to a society can also be manifested
through other rights. From the point of view
of human rights, Crowley (1999) has pointed
out that, since the development of international
human rights obligations, the citizenship para-
digm as a mark of belonging may no longer be
as relevant. Human rights are tied to the terri-
tory of a state, encompassing everyone within
the jurisdiction. Although family reunification
can be considered a human right for a very
narrow group of vulnerable migrants (see e.g.
Costello et al, 2017), a more general facilitation
of family reunification would show greater re-
spect for human rights and stronger legal be-
longing for migrants.

Block has investigated membership and be-
longing in light of family reunification policy
in her analyses of discursive political frames
in Germany (Block, 2012) and in various other
European countries (Block, 2015). She has also
emphasised the connection between a sponsor’s
individual membership in society and the corre-
sponding right to remain with family migration
rights. Block analyses the various restrictions
on family reunification as enforcing norms of
social, economic and ethnic membership, with
an emphasis on the socioeconomic dimensions.
In a similar way, Staver (2014) has connected be-
longing to the self-subsistence requirements for
family reunification in her analysis of discourse
and policy in Denmark, Norway and the United
Kingdom. She found that migrants have less
or no access to social benefits and are required
to carry their financial burdens independently,
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indicating that the state does not see them as
fully belonging.

Recent research on family reunification and
belonging in the Finnish context has highlighted
the discriminatory effects of politics of belong-
ing. Pellander (2016) and Mustasaari (2017) both
examined legal documents and discourses of
belonging in relation to the receiving country’s
acceptance of certain family types or family
members. Pellander connects administrative
acceptance of certain types of migrant families
with cultural citizenship. Mustasaari goes be-
yond immigration law, also analysing the recog-
nition of family relations and marriages in civil
law. Both scholars focus on the ‘real family ties’
condition for family reunification, which is not
clearly defined in law and thus leaves a lot of
discretion to individual decision-makers. They
show how belonging is gendered and racialised
in discourses and administrative practice.

The focus of this study is broader than that
of Pellander and Mustasaari, in that it con-
siders the big picture of who is allowed and
who is denied family reunification. I will also
examine belonging from the point of view of
a different condition for family reunification,
the income requirement. Further, I will consider
how the economic turn in immigration policy
contradicts the underlying logic of residence
permit types. In contrast to previous studies,
my approach is based on the legal potential
for belonging. This approach is adopted from
Jesse (2017) by modifying his concept of legal
potential for integration. Potential for belong-
ing refers to the connection between individual
sense of belonging and politics of belonging. As
family reunification is a right regulated by law,
facilitating the entry of family members shows
respect for family life as well as acceptance and
belonging to society. In addition, having one’s
family in the host country strengthens one’s ties
with the country and affects one’s sense of be-
longing to that place. The legal framework on
family reunification, studied in the next section,
will thus shed light on the perceived belonging
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of migrants, as well as the legal potential for
their belonging.

3. The Legal Framework on Family
Reunification
3.1 The Right to Family Reunification
Finnish statutory migration law consists of the
Aliens Act (301/2004) and separate laws focus-
ing on certain categories of migrants.! Family
reunification is provided for both in the Aliens
Act and in some separate laws. The Aliens Actis
a general law, meaning that if a separate special
law does not otherwise apply, the Aliens Act ap-
plies. Chapter 4 of the Aliens Act concerns resi-
dence permits in general (for typical migrants in
various categories), Chapter 6 concerns refugees
and other people in need of international pro-
tection and Chapter 10 concerns EU citizens and
others with free movement rights in Finland.
Separate laws with provisions on family reuni-
fication have been issued for students, research-
ers, trainees, voluntary workers, intra-corporate
transfer workers and seasonal workers.
Chapter 4 of the Aliens Act, which concerns
residence permits in general, provides for fam-
ily reunification in Section 45 on temporary res-
idence permits and Section 47 on continuous
residence permits. These sections allow family
reunification whenever a sponsor has been is-
sued a temporary, continuous or permanent res-
idence permit. Family members are defined to
be spouses and children under the age of 18 (Al-
iens Act, Section 37). Other dependent relatives
may be allowed reunification as well, depend-
ing on the category of the sponsor. The duration
of the family member’s residence permit corre-
sponds to that of the sponsor. Further restric-
tions to or facilitation of family reunification
are laid out for certain categories of migrants.
Separate laws can also impose restrictions on
or facilitate family reunification; however, if a

1. The English text of the Act is available at
https://finlex.fi/en/. In the translated version,
amendments up to law 1163/2019 are included.
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separate law does not explicitly deny family
reunification, the terms of the Aliens Act ap-
ply. Therefore, while the category of a migrant
matters in terms of different levels of access to
family reunification, the foundation for the right
to family reunification is constructed around the
type of residence permit, that is, whether it is
temporary, continuous or permanent.

Foreign family members of Finnish citizens
must apply for a residence permit as well and
are issued a continuous residence permit based
on Aliens Act Chapter 4, Section 50. Other de-
pendent relatives are also allowed family re-
unification. Based on Chapter 10, Section 158 a,
family members of EU citizens or other people
benefiting from the EU free movement regime
do not need a residence permit, only a visa if
required for travel. Family members can fol-
low a sponsor who fulfils the conditions for free
movement and need to register if planning to
stay more than three months (Aliens Act, Sec-
tion 155 a). The definition of a family member
for free movement situations includes spouses,
children under 21 and parents, as well as other
dependent relatives (Aliens Act, Section 154).
If a sponsor does not meet the conditions for
free movement, family members must apply
for a residence permit and are allowed family
reunification based on Chapter 4, Section 50 a.

Chapter 6, concerning refugees and other
people in need of international protection, pro-
vides for family reunification in Section 112
on categories of temporary protection and
Section 113 on continuous protection permits.
Section 112 enumerates three different cate-
gories of temporary protection and states that
one of them (the temporary protection cate-
gory based on the EU Temporary Protection
Directive (2001/55/EC)) is entitled to family
reunification. Section 113 enumerates the four
categories of international protection that are
issued a continuous residence permit, which
include refugees and people receiving subsid-
iary protection. One of the categories is based
on Aliens Act Section 93, which is a national
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temporary protection scheme that can be used
to issue either temporary (based on Section 112,
family reunification not allowed) or continuous
permits. All of these continuous categories are
allowed family reunification. The scope of fam-
ily members is the same as in Chapter 4, Section
37, mentioned above. Other dependent relatives
are also allowed residence permits. In addition,
a continuous permit can be issued to people ini-
tially receiving temporary protection after three
years if the need for protection still exists. They
are then allowed family reunification, but not
reunification of other relatives.

3.2 Denial of Family Reunification

In general, if a category of migrants is denied the
right to family reunification, this is mentioned
explicitly in the migration legislation. The only
exception seems to be Chapter 6, Section 112,
which instead explicitly provides for family re-
unification for only a specific subcategory of
migrants receiving temporary protection. The
right to family reunification is denied to foreign-
ers who have been issued a return decision but
have not yet been able to return due to health
reasons or practical impediments to return, such
as unsafe travel connections (Aliens Act, Section
51.4). Other groups of foreigners not allowed
family reunification are those issued tempo-
rary residence permits intended for victims of
trafficking (Aliens Act, Section 52 a.4) or labour
exploitation (Aliens Act, Section 52 d.3). These
permit categories are intended to facilitate crim-
inal investigations or court proceedings. How-
ever, victims of human trafficking found to be in
a particularly vulnerable position can be issued
a continuous residence permit (Aliens Act, Sec-
tion 52 a.2) and are allowed family reunification
(Aliens Act, Section 52 a.4).

The separate Law on the Conditions of En-
try and Stay of Third-Country Nationals for
the Purpose of Employment as Seasonal Work-
ers (907/2017) denies family reunification to
third-country nationals who habitually reside
outside the EU and EFTA countries and work
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temporarily in Finland (Section 13). Seasonal
work can last up to 9 months within a 12-month
period (Section 16). For work of less than 90
days, a visa (or for those who do not need a visa,
a seasonal work certificate) is enough, but for
work of more than 90 days, a seasonal worker’s
residence permit is needed. Government Pro-
posal 80/2017 vp (p. 71), the preparatory works
of the Act on Seasonal Workers, explains that
the denial of family reunification is justified by
the nature of seasonal work, which is temporary
and short in duration.

The Law on the Conditions of Entry and Stay
of Third-Country Nationals for the Purposes of
Research, Study, Training and Voluntary Ser-
vice (719/2018) repeats the right to family re-
unification set out in the Aliens Act but makes
the family reunification of those participating
in a working holiday program dependent on
agreement between the contracting states (Sec-
tion 16). Until recent amendments (277/2022),
Section 16 provided only for the right to family
reunification of researchers, appearing to ex-
clude other categories of migrants. However,
other migrants subject to this law were none-
theless allowed family reunification based on
the Aliens Act. Either this connection between
the general law and special law was misunder-
stood by earlier lawmakers, or they deliberately
wanted to limit the material reach of the law to
that of Directive (EU) 2016/801, which concerns
researchers’ right to family reunification.

In Chapter 6 of the Aliens Act, the catego-
ries excluded from family reunification are not
explicitly mentioned, but are instead omitted
from those allowed family reunification. In Sec-
tion 112, family reunification is allowed only for
those issued temporary protection based on Sec-
tion 109 (i.e., Directive 2001/55/EC). The other
temporary categories in Section 112, which are
based on Sections 89 and 93, are not mentioned
and are, therefore, as explained in Government
Proposal 28/2003 vp, the preparatory works of
the Aliens Act, denied family reunification. Sec-
tion 89 deals with persons excluded from refu-
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gee status but unable to return, for example, due
to a threat of torture or other inhuman treatment
(i.e. non-refoulement). Section 93 establishes a
category called ‘other humanitarian migration’,
which allows the government to decide to give
protection in special circumstances. Although
the right to family reunification in this case is
not provided for in the law, the government can
decide on the entry of family members when
establishing the temporary protection scheme
(Government Proposal 28/2003 vp).

As mentioned above, some categories of
sponsors are allowed reunification with rela-
tives other than core family members (meaning
spouse and children). Usually, this means par-
ents or siblings of adult sponsors, but in some
cases, it can mean the siblings of child sponsors.
The only categories that can sponsor extended
family members are Finnish citizens (Aliens Act,
Section 50), people initially granted a continu-
ous permit based on international protection
(Aliens Act, Section 113) and EU citizens (Aliens
Act, Section 154). Other categories are denied
reunification with other relatives. However,
there is a peculiar detail concerning temporary
protection categories. If a migrant receives a
continuous permit after three years” temporary
residence, they are not allowed reunification
with other relatives even though this is possible
for other categories receiving continuous inter-
national protection. However, a person initially
issued a continuous permit based on the ‘other
humanitarian migration” category (Section 93)
can sponsor extended family members.

3.3 Restrictions to Family Reunification

As described above, most migrants and their
family members are, in principle, allowed
family reunification, especially if they hold a
continuous residence permit. However, actual
access to family reunification is controlled and
often obstructed by various conditions. When
analysing the structural belonging of migrants,
it is necessary to consider the actual possibil-
ity of getting one’s family to Finland, which is
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limited considerably by the general conditions
for residence permits. These general conditions
are laid out in Chapter 4 of the Aliens Act and
apply to all residence permits unless otherwise
stated in other sections or separate laws. These
conditions include applying from abroad at a
designated embassy, having real family ties, not
being a threat to national security and fulfilling
the self-subsistence or income requirement. Dif-
ferent categories of sponsors have different con-
ditions. Here, I will concentrate on the income
requirement in particular because it is consid-
ered to be one of the most restrictive conditions
and effectively limits many migrants” access to
family reunification (see Miettinen et al, 2016).

Family reunification for some privileged
categories is thus facilitated by allowing resi-
dence without an income requirement. Self-sub-
sistence or meeting the income requirement is a
general requirement applicable to all residence
permits unless otherwise specified (Aliens Act,
Section 39). The level of required income var-
ies slightly across categories, such as between
students and workers. According to Aliens
Act Section 39.1, it is possible to disregard the
income requirement ‘for especially weighty
reasons or for the best interest of the child’.
Section 39 also establishes a general exception
from the income requirement concerning the
categories of international protection laid out
in Chapter 6. However, in 2016, Section 39 was
amended (505/2016) to add: “unless [Section]
114.4 or [Section] 115.2 rule otherwise’. This
introduced an income requirement for family
reunification to sponsors who have received in-
ternational protection. This issue is discussed in
more detail below.

The income requirement means that to be
allowed family reunification, the family needs
to meet a predetermined monthly income level.
The required income rises with each additional
family member. Based on the table published by
the Finnish Immigration Service (n.d.), a family
with two adults and two children would need
a steady income of 2,600 euros net per month.
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Some social security benefits, such as the child
allowance, can be considered income, but not,
for example, unemployment benefits (Aliens
Act, Section 39.2). The income usually consists
of the sponsor’s salary, but other types of se-
cure income, such as rent, can also be taken into
account. The applicant family member’s salary
can also be included if they are able to arrange
a work contract before coming to Finland. In
principle, a financial sponsor outside the family
is not accepted, but some exceptions have been
allowed in court practice.

Sponsor categories exempt from the income
requirement are Finnish citizens (Aliens Act,
Section 50), former Finnish citizens or people
with Finnish ancestry (Aliens Act, Section 47),
Ingrian Finns and people from the former Soviet
Union who have served in the Finnish army (Al-
iens Act, Section 48) and Nordic citizens (Aliens
Act, Sections 50 a and 158 a). Other EU/ETA
citizens have lower income requirements, with
the self-subsistence principle mentioned in the
law but no income requirement systematically
applied (Aliens Act, Sections 158 a and 159 a).
In EU law, and especially within free movement
law, family reunification is considered an es-
sential element for integration and a driver of
mobility and, therefore, should be facilitated.

As mentioned above, the Aliens Act was
amended in 2016 to require sponsors who have
received international protection to meet the in-
come requirement by default. However, the law
provides for some minimal exceptions stem-
ming from EU law and international human
rights law. Refugees or quota refugees whose
family members apply within three months of
the sponsor receiving a residence permit are
exempt from the income requirement (Aliens
Act, Section 114.4). This exemption applies only
to family that already existed at the moment of
flight from the origin country or at the time of
being accepted as a quota refugee. In addition,
the law requires that the applicant and spon-
sor have no special ties to any third country
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where family reunification may be possible
(Section 114.4.3).

It is important to note that people receiv-
ing subsidiary protection are not exempt from
the income requirement. As mentioned above,
sponsors issued a continuous residence permit
based on international protection are allowed
family reunification of other relatives. How-
ever, the income requirement applies. Only the
siblings of orphan children who have received
international protection or a residence permit
based on individual compassionate grounds are
exempt from the income requirement (Aliens
Act, Sections 52 and 115). Parents of a minor
receiving international protection must meet
the income requirement. There has thus been a
change in approach, from special treatment and
protection of people receiving international pro-
tection to a seemingly equitable but restrictive
policy. Indeed, one of the government’s stated
objectives for this legislation was to reduce the
number of applications for international pro-
tection and the cost of hosting family members
(Government Proposal 43/2016 vp).

4. Hierarchies of Belonging Through Family
Reunification

Immigration law creates hierarchies of belong-
ing based on residence permit categories and
types. In Finnish immigration law, there is al-
ways the right to family reunification when the
sponsor has a continuous or permanent resi-
dence permit or Finnish nationality. However,
the right is denied to some categories of tem-
porary permit holders. Some temporary permit
holders are allowed family reunification and
thus given the possibility to foster belonging.
Others are denied family reunification, such
as rejected applicants who cannot be returned,
which reflects their perceived non-belonging to
society.

Both temporary and continuous residence
permits are fixed term, and they are usually first
issued for one year (Aliens Act, Section 53). The
fundamental difference between temporary and
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continuous permits is the purpose and nature
of the stay. For some privileged categories of
labour migrants or foreigners with Finnish
roots, the permit is issued for two years. Con-
tinuous categories of international protection
receive initial permits for four years. After two
or three years on a temporary permit, a migrant
can receive a continuous residence permit (Al-
iens Act, Sections 54 and 113). The continuous
permit thus represents stronger belonging to
the society. Surprisingly, receiving a permanent
residence permit does not affect the right to
family reunification. However, receiving Finn-
ish citizenship is significant because it removes
various conditions.

Place is a central factor in research on be-
longing, but time also plays a key role. It makes
sense, on the individual level, that with the pass-
ing of time, one’s sense of belonging to one’s
place of residence would grow stronger. In a
similar logic, on the legal level, migrants who
have been issued a continuous and therefore
longer-lasting permit are perceived as belong-
ing more strongly to society and therefore more
easily allowed family reunification. However,
the benefit of the passing of time for belonging
is moot in the case of continuous permits, since
benefits such as family reunification are granted
from the beginning of the stay. It can therefore
be said that the continuous permit creates the
legal potential for belonging.

From the point of view of sponsoring res-
idence permits, the hierarchy of legal belong-
ing seems to be constructed with temporary
residents at the bottom, continuous residence
permit holders slightly higher up, above them
people receiving continuous international pro-
tection and finally, on top, Finnish citizens. Re-
markably, the legal hierarchy differs from the
sociological hierarchy described by Koskela
(2014), according to which people receiving in-
ternational protection are considered less wel-
come than people with migrant worker status.
However, the recent extension of the family
reunification income requirement to people re-
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ceiving international protection has narrowed
the gap between legal and sociological hierar-
chies of belonging.

As discussed by Farzamfar and Phillips in
their articles in this issue, this restrictive turn
is due to deterrence policies related to the nu-
merous entries of asylum seekers to the EU
in 2014-2015. Restrictions to family reunifica-
tion were implemented as indirect deterrence
measures (Gammeltoft-Hansen and Tan, 2017)
to reduce the number of arriving asylum seek-
ers by making Finland a less attractive country
for international protection (see Palander, 2021).
However, the actual impact of these policies is
mainly directed to people staying in the country
and to their family members, instead of new
asylum seekers.

The conditions for family reunification, es-
pecially the income requirement, significantly
restrict access to family reunification and affect
the hierarchy of legal belonging. People with
continuous or even permanent residence per-
mits might not be able to meet the income re-
quirement with their salaries, especially if they
have many children. A family with two adults
and two children is expected to earn more than
the median national salary or would need to
have two jobs (Palander, 2017). Though peo-
ple receiving subsidiary protection are issued
continuous residence permits for four years,
research has shown that the income require-
ment is a major obstacle for most sponsors in
this category (Miettinen et al, 2016). In addition,
research has shown that foreigners have more
difficulties in finding work, advancing in their
career as well as receiving equal pay (Kanninen
et al, 2022). Especially vulnerable are children
and young adults, who are expected to work in
order to support their family members abroad
or to sponsor them for Finnish residence per-
mits. However, research has shown that child
sponsors are often exempt from the income re-
quirement (Non-discrimination Ombudsman,
2020).
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Another interesting detail is that usually,
if the sponsor is exempt from the income re-
quirement, his or her family members are as
well, but in the case of international protection,
and especially subsidiary protection, the income
requirement applies to family reunification de-
spite not being required for a permit for interna-
tional protection. People with these types of per-
mits may have found work, developed strong
personal ties, acquired good language skills and
even earned a degree in Finland. However, their
belonging to society remains partial as long as
their family lives elsewhere.

Although the importance of formal citizen-
ship for belonging has been somewhat down-
played in the literature, it is still significant in
the context of family reunification in Finland.
For many categories of migrants, citizenship is
the only solution to family separation because
then the income requirement does not apply.
Foreigners can obtain citizenship after living in
Finland for five years if they fulfil other condi-
tions such as language skills (Citizenship Act
359/2003, Section 13). There is a self-subsistence
requirement for naturalisation as well, but it is
not as strict or high as in the case of family re-
unification.

If human rights are taken as a normative
framework, however, belonging and the enjoy-
ment of rights should not depend on citizenship.
The hierarchy of belonging based on residence
permit type supports the idea that a continu-
ous or permanent residence permit should be
enough to demonstrate sufficient belonging and
to recognise the right to family life. The guiding
principles of the current legal framework also
imply that the most vulnerable, such as peo-
ple needing international protection, should
be treated preferentially. This could imply that
even temporarily protected people should have
facilitated access to family reunification, and
certainly those who have been issued a four-
year continuous permit. Living four or five
years without family members is unreasonable
and can affect one’s sense of belonging.
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Although Pellander (2016) and Mustasaari
(2017) identified economic gatekeeping and
moral struggles of recognition in their analyses
of the income requirement, they concentrated
on race and gender in their analyses of belong-
ing. This article demonstrates hierarchies of be-
longing based on temporal and socio-economic
factors. Even if a sponsor’s family life has been
shown to be genuine and in accordance with
prevailing societal norms, their spouse or child
can be considered a financial burden to the state
and thus perceived as not belonging, a logic
similar to that described by Block (2012) and
Staver (2014), as well as Stybnarova in this same
issue. Differential treatment based on socio-eco-
nomic status is common in Finnish immigration
law, and the indirect consequences of this can
also be racial or gendered.

In Finland, the self-subsistence requirement
has been elevated to a general principle of mi-
gration law, and paid employment seems to be
the ultimate goal for integration. Yuval-Davis
(2006) has also noted that neoliberal forces have
strengthened the connection between work and
welfare, observing that deservingness for so-
cial benefits presupposes work and contribu-
tion through taxes. This is one of the underlying
principles of the EU free movement regime as
well. However, in the Finnish system of family
reunification for third country nationals, a job
is not enough — it also needs to be well-paid.
Finland’s politics of belonging thus aims at fos-
tering the belonging of well-earning migrant
workers. The challenge is that migrants who
do not have access to family reunification may
nonetheless choose to stay in Finland, with their
sense of belonging negatively affected by the
forced separation.

Ideal integration, belonging and recogni-
tion have often been connected with equality
(Taylor, 1994; Alba and Foner, 2015; Jesse, 2017).
Equality is an important value, but in the con-
text of immigration control, non-discrimination
law often fails to remedy the negative effects
of the inherent structural discrimination in the
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immigration law. It is well-established in legal
studies that the rights of migrants are enjoyed
progressively, as some research has shown in
the case of Germany, for example (Horvath and
Rubio-Marin, 2010; Farahat, 2014). Belonging
can also be approached progressively, and the
system of different types of residence permits
in Finland is a good example of this. However,
the idea of progressive belonging is disrupted
by unreasonable income requirements that limit
the potential for belonging of low-income work-
ers and those who cannot work.

5. Conclusion

In principle, Finnish migration law allows fam-
ily reunification for almost all categories of mi-
grants. Only a few temporary residence permit
category holders with weaker ties to Finland
are denied family reunification, and thus not
recognised as belonging to Finnish society. In
contrast, all continuous and permanent catego-
ries, as well as Finnish and EU citizens, have
the right to family reunification. Based on the
right to family reunification, the hierarchy of
belonging has low-skilled or low-paid migrant
workers and students at the bottom, highly
skilled workers and entrepreneurs next, then
people receiving international protection, and
Finnish citizens on the top. The picture gets
messier when actual access to reunification and
the effect of the conditions set by law are consid-
ered. Privileged groups considered belonging to
Finland are exempt from some conditions. Most
categories are required to fulfil an income re-
quirement, which creates differential treatment
between different socio-economic groups. The
2016 amendment to the Aliens Act added a new
group, those receiving international protection,
to the categories of migrants facing restricted
family reunification. This brought a change
to the logic of entitlement to family reunifica-
tion: people receiving international protection
no longer receive preferential treatment. This
change has narrowed the gap between legal and
sociological understandings of belonging.
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The strict income requirement disrupts the
logic of structural belonging created by the
system of temporary and continuous types of
residence permits. Although a person may be
considered to be continuously or even perma-
nently staying in Finland, their family reunifica-
tion can be effectively obstructed by the income
requirement. In some cases, this inconsistency
is caused by international and EU law obli-
gations that have been implemented without
deeper structural analysis of the legal order, but
it has also been caused by the political desire
to reduce immigration of undesired categories.
Indirect deterrence policies aimed at discourag-
ing new asylum seekers have also affected those
who have received international protection in
Finland. The indirect effect of this deterrence
policy, combined with rigorous socio-economic
gatekeeping, undermine the structural belong-
ing of people working in low-income jobs, as
well as their personal sense of belonging. Al-
though this treatment might not constitute il-
legal discrimination, it may not be wise in this
era of demographic challenges, when facilitat-
ing integration as well as retaining integrated
migrants is considered important. Immigration
law should follow the politics of progressive
belonging and respect the principles of equality
and proportionality, as well as safeguard the
coherence of the legal system.

References

ALBA, R. and FONER, N. 2015. Strangers No More:
Immigration and the Challenges of Integration in
North America and Western Europe. Princeton:
Princeton University Press.

ANDERSON, B. 1991 [1983]. Imagined Communities.
London: Verso.

BLOCK, L. 2012. Regulating Social Membership and
Family Ties: Policy Frames on Spousal Migration
in Germany. Unpublished doctoral dissertation,
European University Institute.

BLOCK, L. 2015. Regulating Membership: Explain-
ing Restriction and Stratification of Family Mi-
gration in Europe. Journal of Family Issues, 36 (11):
1433-1452.

Retfaerd | Nr. 12023

Jaana Palander

BONJOUR, S. and KRALER, A. 2015. Introduction:
Family Migration as an Integration Issue? Policy
Perspectives and Academic Insights. Journal of
Family Issues, 36 (11): 1407-1432.

BRUBAKER, R. 2010. Migration, Membership, and
the Modern Nation-State: Internal and External
Dimensions of the Politics of Belonging. Journal
of Interdisciplinary History, XLI (1): 61-78.

CASTLES, S. and DAVIDSON, A. 2000. Citizenship
and Migration: Globalization and the Politics of Be-
longing. New York: Routledge.

COSTELLO, C., GROENENDIJK, K. and HALLE-
SKOV STORGAARD, L. 2017. Realising the Right
to Family Reunification of Refugees in Europe. Issue
paper. Council of Europe Commissioner for Hu-
man Rights. Available at: <https://www.refworld.
org/docid/5a0d5eae4.html>.

CROWLEY, J. 1999. The Politics of Belonging: Some
Theoretical Considerations. In The Politics of Be-
longing: Migrants and Minorities in Contemporary
Europe, ed. Andrew Geddes and Adrian Favell,
15-41. Aldershot: Ashgate.

ERDAL, M. B., DOELAND, E. M. and TELLANDER,
E. 2018. How Citizenship Matters (Or Not): The
Citizenship-Belonging Nexus Explored Among
Residents in Oslo, Norway. Citizenship Studies,
22 (7): 705-724.

FARAHAT, A. 2014. Progressive Inclusion: Migrant
Citizenship and Transnational Migration in Ger-
many. Berlin: Springer.

FINNISH IMMIGRATION SERVICE n.d. Available
at: <https://migri.fi/en/income-requirement-for-
family-members-of-a-person-who-has-been-
granted-a-residence-permit-in-finland>. Ac-
cessed 1 December 2022.

GAMMELTOFT-HANSEN, T. and TAN, N. 2017.
The End of the Deterrence Paradigm? Future
Directions for Global Refugee Policy. Journal on
Migration and Human Security 5 (1): 28-56.

GEDDES, A. and FAVELL, A, eds. 1999. The Politics
of Belonging: Migrants and Minorities in Contempo-
rary Europe. Aldershot: Ashgate.

Government Proposal 28/2003 vp. Hallituksen esitys
eduskunnalle ulkomaalaislaiksi ja erdiksi sithen
liittyviksi laeiksi.

Government Proposal 43/2016 vp. Hallituksen esitys
eduskunnalle laiksi ulkomaalaislain muuttamis-
esta.

Government Proposal 80/2017 vp. Hallituksen es-
itys eduskunnalle laeiksi kolmansien maiden

Side 53



Family Reunification Restrictions and the Politics of Belonging in Finland

kansalaisten maahantulon ja oleskelun edelly-
tyksistd kausityontekijoinad tydskentelya varten
sekd kolmansien maiden kansalaisten maahan-
tulon ja oleskelun edellytyksistd yrityksen sis-
disen siirron yhteydessd ja erdiksi niihin liitty-
viksi laeiksi.

HORVATH, E. and RUBIO-MARIN, R. 2010. “Al-
les oder Nichts”? The Outer Boundaries of the
German Citizenship Debate. International Journal
of Constitutional Law, 8 (1): 72-93. DOI: 10.1093/
icon/mop030.

JENKINS, R. 2000. Categorization: Identity, Social
Process and Epistemology. Current Sociology, 48
(3): 7-25.

JESSE, M. 2017. The Civic Citizens of Europe: The Legal
Potential for Immigrant Integration in the EU, Bel-
gium, Germany, and the United Kingdom. Leiden:
Brill Nijhoff.

KANNINEN, O., VIRKOLA, T., LILJA, E. and RASK,
S. 2022. Tavoitteena syrjimditon tyéeldmdi — Tydsyr-
jinndn nykytila ja keinoja tasa-arvon ja yhdenver-
taisuuden edistimiseksi. Valtioneuvoston selvitys-
ja tutkimustoiminta 20/2022. Valtioneuvosto,
Helsinki.

KOSKELA, K. 2014. Boundaries of Belonging:
Highly Skilled Migrants and the Migrant Hi-
erarchy in Finland. Journal of Finnish Studies, 17
(1&2): 19-41.

KOVACHEVA, V., VOGEL, D., ZHANG, X. and
JORDAN, B. 2012. Comparing the Development
of Free Movement and Social Citizenship for
Internal Migrants in the European Union and
China — Converging Trends? Citizenship Studies,
16 (3—4): 545-561.

MARGLIN, J. M. 2021. Extraterritoriality and Legal
Belonging in the Nineteenth-Century Mediter-
ranean. Law and History Review, 39 (4): 679-706.

MARIN, M. 2003. Eldman paikallisuus ja paikat. In
Seniori- ja vanhustyd arjen kulttuurissa, ed. Marjatta
Marin and Sinikka Hakonen, 22-42. Jyvaskyla:
PS-kustannus.

MARSHALL, T. H. 1950. Citizenship and Social Class,
and Other Essays. Cambridge: Cambridge Uni-
versity Press.

MIETTINEN, A., PAAVOLA, J.-M., ROTKIRCH, A.,
SAAVALA, M. and VAINIO, A. 2016. Perheenyh-
distimisen edellytysten tiukentaminen ja sen vaiku-
tukset Suomessa seki kokemuksia viidestd Euroopan
maasta. Valtioneuvoston selvitys- ja tutkimustoi-
minta 55/2016. Valtioneuvosto, Helsinki.

Side 54

MUSTASAARI, S. 2017. Rethinking Recognition:
Transnational Families and Belonging in Law. Doc-
toral dissertation, University of Helsinki. Avail-
able at: <https://helda.helsinki.fi/bitstream/han-
dle/10138/225021/RETHINKIL pdf>.

NON-DISCRIMINATION OMBUDSMAN 2020.
Lapset ilman perhettd — Kansainvalista suojelua
saaneiden alaikdisten perheenyhdistaminen.
Helsinki: Non-discrimination Ombudsman.

PALANDER, J. 2017. Eurooppaoikeus ja pienipalk-
kaisten ulkomaalaisten tyontekijoiden perheeny-
hdistaminen. Tarkastelussa tulorajan lainmukai-
suus ja suhteellisuus. In Sosiaaliturvan rajoilla.
Kirjoituksia kansainvilisesti sosiaalioikeudesta, ed.
Laura Kalliomaa-Puha ja Anna-Kaisa Tuovinen,
142-170. Helsinki: KELA.

PALANDER, J. 2021. Lainsdddannon hukattu kot-
outtamispotentiaali: Perheenyhdistdminen,
lainvalmistelu ja arjen turvallisuus. In Arjen
turvallisuus ja muufttoliikkeet, ed. L. Assmuth,
V.-S. Haverinen, E.-K. Prokkola, P. Pollanen,
A. Rannikko, T. Sotkasiira, 124-151. Helsinki:
Suomalaisen Kirjallisuuden Seura.

PELLANDER, S. 2016. Gatekeepers of the Family
— Regulating Family Migration to Finland. Doc-
toraldissertation, University of Helsinki. Avail-
able at: <https://helda.helsinki.fi/bitstream/han-
dle/10138/162719/gatekeep.pdf>.

RYTTER, M. 2013. Family Upheaval: Generation, Mo-
bility and Relatedness Among Pakistani Migrants
in Denmark. New York and Oxford: Berghahn
Books.

ROTTGER-ROSSLER, B. 2018. Multiple Belong-
ings: On the Affective Dimensions of Migration.
Zeitschrift Fiir Ethnologie, 143 (2): 237-262.

SIIM, P. M. 2013. Places Revisited: Transnational
Families and Stories of Belonging. Journal of Eth-
nology and Folkloristics, 7 (1): 105-124.

SIMONSEN, K. B. 2017. Does Citizenship Always
Further Immigrants” Feeling of Belonging to the
Host Nation? A Study of Policies and Public At-
titudes in 14 Western Democracies. Comparative
Migration Studies, 5 (3): 1-17.

SORSA, T., ed. 2020. Kestivin viestinkehityksen
Suomi. Viestiliiton viestopoliittinen raportti 2020.
Helsinki: Vaestoliitto.

STAVER, A. 2014. From Right to Earned Privilege? The
Development of Stricter Family Immigration Rules
in Denmark, Norway, and the United Kingdom.
Doctoral dissertation, University of Toronto.

Retfeerd | Nr. 1| 2023



Available at: <https://tspace.library.utoronto.ca/
bitstream/1807/68295/1/Staver_Anne_201411_
PhD_thesis.pdf>.

STRIK, T., DE HART, B. and NISSEN, E. 2013. Family
Reunification: A Barrier or Facilitator of Integration?
A Comparative Study. Dublin: Immigrant Council
of Ireland.

TAYLOR, C. 1994. The Politics of Recognition. In
Multiculturalism: Examining the Politics of Rec-
ognition, ed. Amy Gutmann, 25-73. Princeton:
Princeton University Press.

TUAN, Y.-F. 2011 [1977]. Space and Place: The Per-
spective of Experience. Minneapolis: University of
Minnesota Press.

Retfaerd | Nr. 12023

Jaana Palander

VASTA, E. 2013. Do We Need Social Cohesion in the
21st Century? Multiple Languages of Belonging
in the Metropolis. Journal of Intercultural Studies,
34 (2): 196-213.

WRAY, H. 2011. Regulating Marriage Migration into
the UK: A Stranger in the Home. Farnhem: Ashgate.

YUVAL-DAVIS, N. 2006. Belonging and the Politics
of Belonging. Patterns of Prejudice, 40 (3): 197-214.

YUVAL-DAVIS, N. 2011. Power, Intersectionality and
the Politics of Belonging. FREIA Working Paper
Series No. 75. Aalborg: Institute for Culture and
Global Studies, Aalborg University.

Side 55












	TUNI_Palander_Jaana_arkistoKannet2.pdf
	Tyhjä sivu
	Tyhjä sivu



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (Adobe RGB \0501998\051)
  /CalCMYKProfile (PSO Coated v3)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.6
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness false
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages false
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages false
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages false
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (Coated FOGRA27 \050ISO 12647-2:2004\051)
  /PDFXOutputConditionIdentifier (FOGRA27)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /DefaultDocumentLanguage (Finnish)
  /Description <<
    /ENU ([Based on 'PuMu_JobOptions_1.6\(C\)_incl all icc_5mm bleed'] [Based on 'PuMu_JobOptions_1.6\(C\)'] [Based on 'PuMu_JobOptions_1.6\(B\)'] [Based on 'PuMu_JobOptions_1.6\(B\)'] [Based on 'PuMu_JobOptions_1.6\(A\)'] PunaMusta)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks true
      /AddColorBars false
      /AddCropMarks true
      /AddPageInfo true
      /AddRegMarks false
      /BleedOffset [
        14.173230
        14.173230
        14.173230
        14.173230
      ]
      /ConvertColors /NoConversion
      /DestinationProfileName (Coated FOGRA27 \(ISO 12647-2:2004\))
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /ClipComplexRegions true
        /ConvertStrokesToOutlines false
        /ConvertTextToOutlines false
        /GradientResolution 300
        /LineArtTextResolution 1200
        /PresetName ([High Resolution])
        /PresetSelector /HighResolution
        /RasterVectorBalance 1
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers true
      /IncludeProfiles true
      /MarksOffset 14.173230
      /MarksWeight 0.250000
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /UseName
      /PageMarksFile /RomanDefault
      /PreserveEditing true
      /UntaggedCMYKHandling /UseDocumentProfile
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
    <<
      /AllowImageBreaks true
      /AllowTableBreaks true
      /ExpandPage false
      /HonorBaseURL true
      /HonorRolloverEffect false
      /IgnoreHTMLPageBreaks false
      /IncludeHeaderFooter false
      /MarginOffset [
        0
        0
        0
        0
      ]
      /MetadataAuthor ()
      /MetadataKeywords ()
      /MetadataSubject ()
      /MetadataTitle ()
      /MetricPageSize [
        0
        0
      ]
      /MetricUnit /inch
      /MobileCompatible 0
      /Namespace [
        (Adobe)
        (GoLive)
        (8.0)
      ]
      /OpenZoomToHTMLFontSize false
      /PageOrientation /Portrait
      /RemoveBackground false
      /ShrinkContent true
      /TreatColorsAs /MainMonitorColors
      /UseEmbeddedProfiles false
      /UseHTMLTitleAsMetadata true
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [614.835 858.898]
>> setpagedevice




