


The growing call for ecologically responsible consumer choices,
driven by greater awareness of the environmental and social
consequences, is impacting consumer rights. This study ex-
plores the rights of consumers amid the mobility transition
from ownership to usership within the circular economy. By
means of an analysis of specific EU directives and their imple-
mentation in the Netherlands, Belgium, Germany, and France,
this study analyses whether, and to what extent, the protection
of consumers of mobility usership is equivalent to that of con-
sumers in traditional sales contracts. Furthermore, it includes
an empirical analysis of the level of self-regulation within the
Member States, consisting of a comprehensive analysis of the
general terms and conditions of providers of mobility usership.

The findings suggest that inequivalent protection exists for
consumers of mobility usership due to both the ratione per-
sonae and ratione materiae scope of the directives. Although
inequivalences may not necessarily pose significant problems,
a mutatis mutandis assessment of the rules is important to
consider the ratio legis of the legal rule, while ensuring that
the rule remains proportional and practically possible. Further-
more, empirical findings show that the mobility usership sector
sometimes enhances protection to levels comparable to those
for traditional sales.

This study sheds light on consumer rights and the mobility
transition from ownership to usership in the circular economy
and its results could be valuable for academics in the field of
consumer law, policymakers involved in the transition from
ownership to usership, and providers and consumers of mobil-
ity usership.
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1 INTRODUCTION

1.1 REDEFINING MOBILITY: FROM OWNERSHIP TO USERSHIP

In most European cities today, shared vehicles like mopeds and scooters are abundantly
available to the public, facilitating transportation. The emerging trend in which the
consumer pays for vehicle use as a service and foregoing legal ownership of the vehicle is
the figurehead of a transformation. This transformation has taken place in our approach
to consumption, ushering in a heightened awareness of the ecological, societal, and
developmental consequences of consumer choices.' In recent decades, this awareness has
sparked a resounding call for change, driving a reassessment of consumption patterns
and consideration of more sustainable alternatives. Central to this paradigm shift is the
transition from the conventional model of legal ownership to the innovative landscape
of temporary usership within the realm of mobility. The necessity for this transition is
broadly acknowledged by policymakers and their strategies to support the transition
are encouraged through inter alia development of policy and legislative initiatives
such as the European Union’s sustainability agenda.” The underlying philosophy of
such usership models align with the principles of a circular economy, where vehicles
are designed for longevity, repairability, and recycling. By promoting repair and reuse,

1 O.K. Mont (2002) ‘Clarifying the concept of product-service system’ Journal of cleaner production 10(3),
pp- 237-245; European Commission, ‘A New Deal for Consumers’ (Brussels, 11 April 2018) COM (2018) 183
final; J. Valant (2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary Research
Service, DOI: 10.2861/575862; B. Keirsbilck and E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’
Revue de Droit Commercial Belge-Tijdschrift voor Belgisch Handelsrecht 2021/10; B. Keirsbilck, E. Terryn,
J. Eyckmans, S. Rousseau, D. Voinot, Servitization and circular economy: economic and legal challenges (1
Edition, Intersentia, 2023); E. van Gool, ‘De nieuwe Richtlijn Consumentenkoop en duurzame consumptie’
in: E. Terryn, I. Claeys, Nieuw recht inzake koop & digitale inhoud en diensten (Intersentia, 2020); V. Mak
(2019) ‘Consumentenbescherming bij servitization’ Preadviezen Vereniging voor de vergelijkende studie van
het recht 2019-1, pp. 69-98.

2 European Commission ‘A new Circular Economy Action Plan For a cleaner and more competitive Europe’
(Brussels, 11 March 2020) COM(2020) 98 final; European Commission, ‘A New Deal for Consumers’
(Brussels, 11 April 2018) COM (2018) 183 final; European Commission ‘Sustainable and Smart Mobility
Strategy — putting European transport on track for the future’ (Brussels, 9 December 2020) COM(2020)
789) final; European Institute of Innovation & Technology ‘Evaluation of shared mobility to support
decarbonisation’ (18 January 2021) <https://eit.europa.eu/sites/default/files/200256-d04_id0022273_
evaluation_of_shared_mobility_to_support_decarbonisation_report.pdf>accessed 6 September; European
Institute of Innovation & Technology ‘Co-creation of transition guidance tools private sector engagement
report’ (December 2020) <https://eit.europa.eu/sites/default/files/200256-d07_id0021303_co-creation_of_
transition_guidance_tools_private_sector_engagment_report.pdf> accessed 6 September 2023; J. Valant
(2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary Research Service, DOI:
10.2861/575862.
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mobility usership extends the lifespan of vehicles and reduces the need for constant
replacements. In addition, providers of mobility usership have incentives to focus on
durability, efficiency, and user-friendliness, which could also lead to innovations and
higher-quality products. While the sustainability benefits of mobility usership have
not been conclusively proven, policy makers agree that the transition from ownership
to usership can make an important contribution to helping the European Union (EU)
achieve its sustainability goals and growth in the EU if the transition is encouraged
and developed in a responsible manner.’ In addition, policymakers recognise that this
transition can bring benefits to consumers through access to new services, a wider variety
of choices, and lower prices.* The usership model also encourages more efficient use of
resources, which can contribute to the EU’s sustainability agenda and the transition to
the circular economy.® At the same time, mobility usership raises questions regarding
the applicability of the existing consumer law framework, since this new business model
has not been taken into account when designing the consumer protection directives in
the past. This uncertainty could slow down the transition to mobility usership in Europe
and prevent its benefits from being fully realised. Consumers may be reluctant to make
the lifestyle or financial decisions necessary for this transition due to the ambiguity about
their rights and obligations; for example, what exactly are the rights (and obligations)
of a consumer who participates in a usership model in the event of a defective vehicle?
Where can the consumer report such a defect and can the consumer terminate their
participation because of such a defect? At the same time, this uncertainty also affects
providers in a mobility usership model when the legal framework within which they

3 European Commission ‘A new Circular Economy Action Plan For a cleaner and more competitive Europe’
(Brussels, 11 March 2020) COM(2020) 98 final; European Commission, ‘A New Deal for Consumers’
(Brussels, 11 April 2018) COM (2018) 183 final; European Commission ‘Sustainable and Smart Mobility
Strategy — putting European transport on track for the future’ (Brussels, 9 December 2020) COM(2020)
789) final; European Institute of Innovation & Technology ‘Evaluation of shared mobility to support
decarbonisation’ (18 January 2021) <https://eit.europa.eu/sites/default/files/200256-d04_id0022273_
evaluation_of_shared_mobility_to_support_decarbonisation_report.pdf>  accessed 6  September;
European Institute of Innovation & Technology ‘Co-creation of transition guidance tools private
sector engagement report’ (December 2020) <https://eit.europa.eu/sites/default/files/200256-d07_
id0021303_co-creation_of_transition_guidance_tools_private_sector_engagment_report.pdf> accessed
6 September 2023; O.K. Mont (2002) ‘Clarifying the concept of product-service system’ Journal of cleaner
production 10(3), pp. 237-245; B. Keirsbilck and E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’
Revue de Droit Commercial Belge-Tijdschrift voor Belgisch Handelsrecht 2021/10.

4 European Commission, A New Deal for Consumers’ (Brussels, 11 April 2018) COM (2018) 183 final;
European Commission ‘Sustainable and Smart Mobility Strategy — putting European transport on track
for the future’ (Brussels, 9 December 2020) COM(2020) 789) final; European Commission “The New EU
Urban Mobility Framework™ (Strasbourg, 14 December 2021) COM(2021) 811 final; B. Keirsbilck and
E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’ Revue de Droit Commercial Belge-Tijdschrift voor
Belgisch Handelsrecht 2021/10.

5  European Commission, ‘A New Deal for Consumers™ (Brussels, 11 April 2018) COM (2018) 183 final;
O.K. Mont (2002) ‘Clarifying the concept of product-service system’’ Journal of cleaner production 10(3),
pp. 237-245.
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operate is unclear and providers do not have a clear idea of their obligations toward
consumers.® In addition, there is a risk that regulatory grey zones could be used to avoid
rules designed to protect the consumer as the weaker party. Although the rationale of
the weaker party in most cases also applies to a mobility usership model, the reality
is that this model falls outside a large part of the EU consumer law acquis simply
because there is no transfer of ownership given the limitation of their scope to sales
contracts. Nonetheless, as will be argued below, many of the policy targets underlying
these instruments applicable to sales contracts also apply to mobility usership contracts.
Consequently, the question arises as to whether consumer protection applies and, if not,
whether the protection should be extended and if this would lead to desirable results
with regard to sustainable consumption.

After all, the consumer has far-reaching rights in case of a consumer sale, while the
consumer of mobility usership does not have these because the business model does not
fall within the scope of consumer law directives that apply to consumers of consumer
sales, because it requires ownership to pass. At the same time, this means that the Unfair
Commercial Practices Directive and the Unfair Contract Terms Directive do provide a
level of protection to the mobility usership consumer. However, to create a level playing
field between sales-based contracts and use-based contracts, mobility usership needs to be
constructed in a way that safeguards consumers’ rights.

1.2 OPERATIONALISATION

The important and topical concept of mobility usership is central to this study and
is therefore defined and operationalised to construct a model to be used for the
purpose of this research. Mobility usership is a Product-Service System (PSS) that
provides consumers with a combination of (the use of) products and services, often
in an integrated and holistic manner. Instead of selling a physical product, a provider
implementing a PSS approach also offers complementary services that enhance the
value, functionality, and overall experience of the product for the consumer. The main
rationale behind PSS is to move away from the traditional focus on selling individual
products and towards providing solutions that address the broader needs and desires of
consumers. This approach can improve sustainability and consumer satisfaction and has
the potential for ongoing income through service contracts or subscriptions. PSS offers

6  C. Lavigne, S. Rousseau ‘Trust and Consumers™ Attitudes towards Product-Service Systems: Comparing
Flanders and the Netherlands’ in: B. Keirsbilck, E. Terryn, J. Eyckmans, S. Rousseau, D. Voinot, Servitization
and circular economy: economic and legal challenges (1 Edition, Intersentia, 2023), pp. 15-32.
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consumers a more comprehensive solution that meets consumers’ needs and preferences
while potentially reducing waste and resource consumption. This concept has gained
significance in discussions about sustainability and circular economy practices as it
encourages a shift from the linear take-make-dispose consumption model to a more
circular and resource eflicient approach.” Although various classifications of PSS are
proposed, for this research a classification of three main categories is adopted, namely
the (1) product-oriented services, (2) use-oriented services, and (3) result-oriented
services.® This classification is visualised in Figure 1. With (1) product-oriented services,
the provider sells a product and additionally offers services and/or support on its most
efficient use. On the other end of the spectrum, (3) a result-oriented service is a service
in which the user only buys the output of the product, e.g. outsourcing or a pay-per-
service model. For the purposes of this study, however, only (2) use-oriented services,
visualised in the light grey box of Figure 1, will be evaluated because this approach aligns
with the current existing mobility solutions that target the transition from ownership to
usership.

7 B.Keirsbilckand E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’ Revue de Droit Commercial Belge-
Tijdschrift voor Belgisch Handelsrecht 2021/10; R. Antikainen, R. Baudry, A. Gossnitzer, T.K.M. Karppinen,
M. Kishna, E Montevecchi, F. Miiller, C. Pinet and R. Uggla (2021) ‘Circular business models: product-
service systems on the way to a circular economy’ European Network of the Heads of Environment Protection
Agencies — Interest Group on Green and Circular Economy <https://epanet.eea.europa.eu/reports-letters/
reports-and-letters/circular_business_models_interest-group-green-and-circular-economy.pdf> accessed
4 September 2023; A. Tukker (2004) ‘Eight types of product-service system: eight ways to sustainability?’
Business strategy and the environment (Special Issue: Innovating for Sustainability) 13(4), pp. 246-260;
A. Tukker (2015) ‘Product services for a resource-efficient and circular economy-a review’ Journal of
cleaner production 97, pp. 76-91; A. Annarelli, C. Battistella, and F. Nonino (2016) ‘Product service system:
A conceptual framework from a systematic review’ Journal of cleaner production 139, pp. 1011-1032; O.K.
Mont (2002) ‘Clarifying the concept of product-service systemy’ Journal of cleaner production 10(3), pp. 237-
245; P. Roman, G. Thiry, C. Muylaert, C. Ruwet and K. Maréchal (2023) ‘Defining and identifying strongly
sustainable product-service systems (SSPSS)’ Journal of Cleaner Production 391, 136295; C. Muylaert,
G. Thiry, P. Roman, C. Ruwet, R. De Hoe, and K. Maréchal (2022) ‘Consumer perception of product-
service systems: Depicting sector-specific barriers in the mobility, clothing and tooling sectors’ Frontiers in
Environmental Science 10, DOI: 10.3389/fenvs.2022.1048554; S. Kurpiela and F. Teuteberg (2022) ‘Strategic
planning of product-service systems: A systematic literature review’ Journal of Cleaner Production 338,
130528; J. Hojnik (2018) ‘Ecological modernization through servitization: EU regulatory support for
sustainable product-service systems’ Review of European, Comparative & International Environmental Law
27(2), pp. 162-175.

8  For a more detailed discussion of the other categories within the classification, see: A. Tukker (2004) ‘Eight
types of product-service system: eight ways to sustainability?” Business strategy and the environment (Special
Issue: Innovating for Sustainability) 13(4), pp. 246-260. For various classifications of PSS, see: S. Behrend,
C. Jasch, J. Kortmap, G. Hrauda, R. Firzner, D. Velte, Eco-Service Development. Reinventing Supply and
Demand in the European Union (Sheflield: Greenleaf Publishing Limited, 2003); J.C. Brezet, A.S. Bijma,
J. Ehrenfeld, S. Silvester (2001) “The Design of Eco-Efficient Services; Method, Tools and Review of the
Case Study Based ‘Designing Eco-Efficient Services’ Project’ Ministry of VROM - Delft University of
Technology; Zaring O. (ed.) (2001) ‘Creating Eco-Efficient Producer Services, report of an EU project’
(Gothenburg Research Institute, Gothenburg).
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Figure 1: Operationalisation PSS and use-oriented services

Value Service content (intangible) | Value
mainly Service component | mainly
in (use in

of) Product content (tangible) service
vehicle | Use component

Pure (1) (2) (3) Pure
vehicle | Product- Use-oriented service Result- | Service

oriented oriented
service service

The use-oriented service exists in two models: exclusive mobility use and shared mobility
use.” All mobility usership consists of a use component and a service component. These
models are listed from left to right in Figure 1 because the oblique line illustrates that the
balance of these components shifts from a predominant use component to a predominant
service component.'® Above, Figure 1 shows the exclusive use and shared use model with a
concise indication of the characteristics that distinguish these models. Note that mobility

9  Thereisathird model, namely product pooling (also known as ride hailing or ride sharing), which resembles
simultaneous product/vehicle renting or sharing. However, this model is excluded from the study because
the study concerns individual mobility use and therefore not taxi services such as Uber or Lyft. For more
information on product pooling model, see: A. Tukker (2004) ‘Eight types of product-service system: eight
ways to sustainability?” Business strategy and the environment (Special Issue: Innovating for Sustainability)
13(4).

10  Note: The size of the display of the categories (1), (2), and (3) is not a true proportional representation
of these categories, but were adjusted for this study, to facilitate elaboration of the use-oriented service
category in the figure.
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usership explicitly does not include public transport or ridesharing services such as Uber
or Lyft because these models are not solely and sequentially controlled by the consumer
since the consumer is not the driver. This sole and sequential control is essential to this
research because it contributes to the comparability of exclusive use and shared use. In
addition, the simultaneous use of the vehicle in ridesharing adds a different type of legal
issues due to the mutual relationship between those parties, which legal issues fall outside
the scope of this research. Therefore, public transport and ridesharing services are not
included in this study.

An overview of the variations of mobility usership included in this study is shown in
Table 1. These variations ((a) up to and including (h)) and their corresponding letters are

used throughout the whole study for the sake of consistency.

Table 1: Operationalisation notion of mobility usership

Mobility usership
Private companies (B2C) Collaborative (C2C)
Exclusive Exclusive B2C usership of cars In theory possible but due to non-existence
use (private lease), (a). in practise excluded from the study.

Exclusive B2C usership of two-
wheelers, (b).
Shared use | Shared B2C usership of cars, (c). Collaborative vehicle sharing, (e), (f), (g),

Shared B2C usership of two- (h), elaborated in Figure 2.
wheelers, (d).

1.2.1 Exclusive use

In case of an exclusive usership contract, the use component predominates and is
supplemented by a subordinate service component, such as Direct Lease. Furthermore, it
concerns the possibility of continuous access and individual long-term use of a vehicle,
whereas the subordinate service component is addressed in the event of a need for
maintenance or repair, for example."! The consumer pays a periodic fee for the long-term
use of the vehicle. Although theoretically exclusive vehicle use providers could be divided

11 A. Tukker (2004) ‘Eight types of product-service system: eight ways to sustainability?” Business strategy and
the environment (Special Issue: Innovating for Sustainability) 13(4), pp. 246-260; A. Tukker (2015) ‘Product
services for a resource-efficient and circular economy-a review’ Journal of cleaner production 97, pp. 76-91;
O.K. Mont (2002) ‘Clarifying the concept of product-service system’ Journal of cleaner production 10(3),
pp. 237-245.
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between private companies and collaboratives. However, exclusive use collaboratives do
not exist in practise and therefore only exclusive use in the B2C relationship (i.e. with
private companies) is studied for (a) cars and (b) two-wheelers. Direct Lease, LeasePlan
and Swapfiets are private lease providers and examples of exclusive vehicle use, where a
lease company might provide their own vehicles on a subscription basis and the consumer
pays a monthly fee for use.

1.2.2 Shared use

A shared usership contract primarily focusses on the short term and distance means of
mobility. An example of shared mobility is Greenwheels. The emphasis for shared mobility
lies on the service component because the ease and accessibility of shared mobility is
central. The shared mobility provider supplies transportation to the consumer and the
consumer pays the price of the single ride. This means that the consumer pays for (each)
use of the vehicle and has limited, short-term, shared access to the vehicle because the
same vehicle is sequentially used by other consumers. Two types of shared mobility are
examined, namely B2C shared mobility and collaborative mobility sharing.

B2C shared mobility use is examined for (c) shared cars and (d) shared two-wheelers
(Table 1 for a complete overview of all mobility usership constructions and the related
letter references). Regarding shared mobility of two-wheelers, the term micro-mobility
is also used, referring to a mode of transport that involves small, lightweight vehicles
designed for short-distance travel. With B2C shared mobility use, the provider offers
its own fleet of vehicles to the consumer, in which there exist two variants, namely the
station-based variant or the free-float variant. In station-based mobility, the shared
vehicles are located at designated docking stations throughout the providers’ service areas.
Consumers are required to pick up the vehicles from these specific stations and return
them to a designated station. In comparison, the free-float variant allows consumers to
locate, unlock, and use shared vehicles without the need for designated docking stations.
The free-float vehicles are equipped with GPS technology and can be left anywhere within
a provider’s service area. Both variants are included in this research.

The second type of shared mobility is collaborative mobility sharing, which includes
different types of sharing constructions, as shown in Figure 2. Collaborative mobility
sharing refers to consumer-to-consumer (C2C) sharing, with or without the intervention
ofa platform. Collaborative mobility sharing therefore differs from business-to-consumer
(B2C) shared mobility usership, in which the provider owns a fleet of vehicles to facilitate
and offer shared mobility use. In contrast to B2C shared mobility usership, the consumer
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uses a vehicle owned by a private individual with collaborative mobility sharing. Therefore,
in principle, the application of consumer protection is less evident for C2C sharing of
mobility because the rationale is different. The unequal bargaining power is less present
as there is already a certain level playing field. However, C2C mobility sharing is also
included in this research because it is a significant form of mobility usership and it is
therefore valuable to investigate the level of protection in such constructions.

Four types of collaborative mobility sharing can be distinguished. The first type is (e)
collaborative platform sharing enabling C2C mobility sharing with the intervention of a
platform that mediates in carsharing between private individuals, such as SnappCar or
Getaround."” Private individuals can provide their own car to consumers via the platform’s
website. These private individuals (hereinafter referred to as ‘providers’) can often determine
their own price and availability. Again, there are two variants. The provider can choose to
share the car with every consumer that has an account, or only with a predetermined group
of consumers. Furthermore, the provider often asks a fixed amount per day for expenses like
insurance, roadside assistance, reliability assessments and mediation. To clarify, a triangular
relationship exists in this example between the individual provider, the platform, and the
consumer. This means that the level of protection may be influenced either by the platform
or individual provider. The second type of collaborative mobility sharing is (f) formal C2C
collaborative sharing, which includes private individuals who can offer their own vehicle
to consumers, without the intervention of a platform but with a mutually concluded use
contract. This indicates some degree of formalisation of the use. This often concerns small-
scale neighbourhood communities. Sometimes mobility sharing associations - such as
Deelauto, for example - provide exemplary contracts or contract terms that can be used
by the private individual to regulate the mobility usage."”” The third type of collaborative
mobility sharing is (g) informal C2C collaborative sharing, which resembles the second
type of vehicle sharing between private individual and consumer, or in other words between
neighbours. However, this third type does not formalise the use of mobility and is used on
a case-by-case basis. This refers to the example of one neighbour lending their vehicle to
another (in good faith, usually without legal requirements). A fourth type of collaborative
mobility sharing is (h) collaborative sharing as cooperative referring to the joint purchase
of a fleet of vehicles whereby the private individuals jointly own this fleet."* This is often
organised as a cooperative, again with two variants. The cooperative can choose to share

12 SnappCar, <https://www.snappcar.nl> accessed 22 June 2023; Getaround, <https://be.getaround.com>
accessed 22 June 2023.

13 Deelauto, <https://deelauto.nl> accessed 22 June 2023.

14 The definition and qualification of the cooperative is further discussed in chapter 2, namely section 2.4.2,
section 2.5.2 (on the qualification of the cooperative as a professional party) and 2.6.2 (on the qualification
of the cooperative as a consumer).
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the fleet with every consumer, or only with members or co-owners of the cooperative.
Furthermore, collaborative sharing as cooperative can exist in two scales. There are small-
scale cooperatives, in which individuals jointly purchase a vehicle or a fleet of vehicles to offer
between co-owners or as open sharing. In addition, there are also larger-scale cooperatives
with a sizeable fleet and, for example, 10.000 co-owners. These variants have a different
use-to-service ratio. Where small-scale cooperatives predominantly focus on the use-
component and subordinate on the service component, large scale cooperatives emphasise
the availability and accessibility of use, indicating a predominant service component.

Figure 2 shows that there is a multiplicity of types of collaborative sharing. Due to this
diversity, not all these different types of collaborative sharing are studied as extensively
as B2C sharing in this research since the initiatives are often (very) small-scale, which
makes them hard or impossible to find and assess, and they often vary. After all, small
collaborative neighbourhood initiatives do not envision global (or national) market
outreach but operate instead only in the specific neighbourhood or town.

Figure 2: Operationalisation collaborative mobility sharing

Open sharing with
everyone
(e) Collaborative platform sharing -
C2C sharing through platform
Sharing with a limited
group
(f) Formal C2C collaborative sharing -
individual sharing contract from private
individual to consumer
Collaborative mobility
sharing
(g) Informal C2C collaborative sharing
- indiviual sharing from private
individual to consumer
Open sharing with
everyone
(h) Collaborative sharing as
cooperative
Sharing with limited
group (of members or
CO-Owners)
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1.3 RESEARCH QUESTION AND DESIGN

A recent proliferation of literature regarding different sustainable business models has
resulted in an abundance of available information,' but questions related to the impact, if
any, on the rights and obligations of consumers in circular economy models have not yet
been addressed broadly.'® As an owner of a product, the consumer has certain rights and
obligations, but these rights and obligations might differ with a transition to temporary use
instead of ownership.'” After all, the rules for these business models vary mainly because the
business models differ; insufficient scrutiny is made regarding the rationale for consumer
protection in these cases, indicating a lacuna in regulations. As a result, this research is
relevant because it addresses this lacuna that exists at the contractual level. The findings
of this research can provide policy makers with information on the effects on consumers

15  For example: A. Tukker (2004) ‘Eight types of product-service system: eight ways to sustainability?’ Business
strategy and the environment (Special Issue: Innovating for Sustainability) 13(4), pp. 246-260; A. Tukker
(2015) ‘Product services for a resource-efficient and circular economy-a review’ Journal of cleaner
production 97, pp. 76-91; O.K. Mont (2002) ‘Clarifying the concept of product-service system’ Journal of
cleaner production 10(3), pp. 237-245; S. Behrend, C. Jasch, J. Kortmap, G. Hrauda, R. Firzner, D. Velte,
Eco-Service Development. Reinventing Supply and Demand in the European Union (Sheflield: Greenleaf
Publishing Limited, 2003); J.C. Brezet, A.S. Bijma, J. Ehrenfeld, S. Silvester (2001) ‘The Design of Eco-
Efficient Services; Method, Tools and Review of the Case Study Based ‘Designing Eco-Efficient Services’
Project’ Ministry of VROM - Delft University of Technology; O. Zaring (2001) ‘Creating Eco-Efficient
Producer Services, report of an EU project’ (Gothenburg Research Institute, Gothenburg); R. Antikainen,
R. Baudry, A. Gossnitzer, T.K.M. Karppinen, M. Kishna, F. Montevecchi, E. Miiller, C. Pinet and R. Uggla
(2021) ‘Circular business models: product-service systems on the way to a circular economy’ European
Network of the Heads of Environment Protection Agencies — Interest Group on Green and Circular Economy
<https://epanet.eea.europa.eu/reports-letters/reports-and-letters/circular_business_models_interest-
group-green-and-circular-economy.pdf> accessed 4 September 2023.

16 European Commission, A New Deal for Consumers’ (Brussels, 11 April 2018) COM (2018) 183 final;
B. Keirsbilck and E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’ Revue de Droit Commercial Belge-
Tijdschrift voor Belgisch Handelsrecht 2021/10; V. Mak (2018) “Van ownership naar access: Is toegang de
nieuwe eigendom’ Ars Aequi, 2018(juli/augustus), pp. 664-671; V. Mak (2019) ‘Consumentenbescherming
bij servitization’ Preadviezen Vereniging voor de vergelijkende studie van het recht 2019-1, pp. 69-98;
J. Hojnik (2018) ‘Ecological modernization through servitization: EU regulatory support for sustainable
product-service systems’ Review of European, Comparative & International Environmental Law 27(2),
pp. 162-175; J. Luzak (2018) ‘Digital age: time to say goodbye to traditional concepts’ Journal of European
Consumer and Market Law 4; M.B.M. Loos (2022) ‘Servitization, consumentenhuur en consumentenkoop’
Weekblad voor Privaatrecht, Notariaat en Registratie 7396, pp. 944-947.

17  European Commission, A New Deal for Consumers’ (Brussels, 11 April 2018) COM (2018) 183 final;
O.K. Mont (2002) ‘Clarifying the concept of product-service system’ Journal of cleaner production
10(3), pp. 237-245; B. Keirsbilck and E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’ Revue de
Droit Commercial Belge-Tijdschrift voor Belgisch Handelsrecht 2021/10; V. Mak (2018) ‘Van ownership
naar access: Is toegang de nieuwe eigendom’ Ars Aequi, 2018(juli/augustus), pp. 664-671; V. Mak (2019)
‘Consumentenbescherming bij servitization’ Preadviezen Vereniging voor de vergelijkende studie van het
recht 2019-1, pp. 69-98; M.B.M. Loos (2022) ‘Servitization, consumentenhuur en consumentenkoop’
Weekblad voor Privaatrecht, Notariaat en Registratie 7396, pp. 944-947.
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(and their protection) when transitioning to circular mobility models.'® A solid private law
framework can be a catalyst for circular business models, while the absence of this can have
the opposite effect.”” Consumer rights protect consumers from threats and serious risks
that they are unable to tackle as individuals in B2C relationships, which allows consumers
to make decisions based on correct and reliable information and improve their welfare and
economic interests. A solid legal framework is necessary not only for ensuring a level of
protection, but also because it may give the consumer an incentive to switch to a mobility
usership model. The evaluative study contributes to a transition to circular business
models, not only within the mobility sector but all sectors using circular models, resulting
in environmental pollution reduction.” Therefore, the aim of this research is to investigate
the extent to which the existing EU consumer law framework provides consumers of
mobility usership an equivalent level of protection as traditional consumer sales contracts.
In previous research that I have conducted, some knowledge has already been gained about
the existence of lacunae in consumer protection law for mobility usership consumers.”

Against the background of the foregoing, the main research question of this study is:

“To what extent does equivalent consumer protection apply to the mobility usership
consumer, and if it does not, should the EU legal framework on the protection of
the sales-based consumer be amended to offer equivalent protection to the new
consumer of mobility usership in a circular economy context?

This research question involves several sub-questions.

First, it raises the question as to what extent the EU directives (and the implementations
into national law) offer equivalent consumer protection to the mobility usership
consumer compared to the consumer of a sale.

18 J. Hojnik (2018) ‘Ecological modernization through servitization: EU regulatory support for sustainable
product-service systems’ Review of European, Comparative & International Environmental Law 27(2),
pp. 162-175; B. Keirsbilck and E. Terryn (2021) ‘Duurzaamheid en consumentenrecht’ Revue de Droit
Commercial Belge-Tijdschrift voor Belgisch Handelsrecht 2021/10.

19  Seefor example: C. Lavigne, S. Rousseau ‘Trust and Consumers’ Attitudes towards Product-Service Systems:
Comparing Flanders and the Netherlands’ in: B. Keirsbilck, E. Terryn, J. Eyckmans, S. Rousseau, D. Voinot,
Servitization and circular economy: economic and legal challenges (1** Edition, Intersentia, 2023), pp. 15-32;
V. Mak (2019) ‘Consumentenbescherming bij servitization’ Preadviezen Vereniging voor de vergelijkende
studie van het recht 2019-1, pp. 69-98; J. Hojnik ‘Servitization and circular economy: economic and legal
challenges” in: B. Keirsbilck, E. Terryn, J. Eyckmans, S. Rousseau, D. Voinot, Servitization and circular
economy: economic and legal challenges (1* Edition, Intersentia, 2023), pp. 33-68.

20 S. Taekema (2018) ‘Theoretical and Normative Frameworks for Legal Research: Putting Theory into
Practice’ Law and Method, DOI: 10.5553/REM/.000031.

21 . de Vogel (2020) ‘Private Lease: Consumer Credit in Disguise?” Journal of European Consumer and Market
Law (9)2, pp. 51-60; W. Verheyen, J. de Vogel, B. Pavlovski-Dikker, U. Tanriverdi and F. Unz (2022) ‘Law as
a tool towards the ecological transition: (urban) mobility’ Annales de Droit de Louvain 1, pp. 175-194.
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Second, the question to what extent possible inequalities in protection do also lead
to inequivalent protection considering the ratio legis of consumer law provisions and
whether this inequivalence is problematic or sensible.

Subsequently, the question rises on whether, and if it does to what extent, the sector
itself offers equivalent consumer protection to the mobility usership consumer through
self-regulation.

In this context, it is necessary to examine whether the current legal framework should
be amended to offer equivalent protection to the consumer of mobility usership, where
both government and self-regulation are to be considered.

Table 2 provides an overview of where and with what research method these sub-questions
are answered.

For years, the protection of the consumer in a sale is deeply rooted in current consumer
law and considered to be of vital importance. Where the consumer sale protection is
established, this protection is not self-evident for consumers of mobility usership. After
all, policymakers have claimed that the usership model should ultimately offer a fully-
fledged alternative to a consumer sale, facilitating a sustainable and promising alternative
method of consumption, but the model must first be provided a level playing field.* The
equivalence of rights will be researched within the mobility usership business model to
contribute to the redesign of mobility toward sustainable societal processes. Naturally,
the fact that a consumer is not an owner but only a user has consequences for the legal
relationship (for example, unlike the user, the owner usually bears the risk of damage).
Therefore, this research aims at the mutatis mutandis application of the examined EU
Directives. Equivalent explicitly does not mean equal, because differences in business
models and the role of the consumer are considered. Equivalent protection should be
understood as equivalent in view of its qualities, assets, performance, and other modalities
of the mobility usership model. These conditions are taken into consideration while
assessing equivalent consumer protection for mobility usership.? Furthermore, equivalent

22 C. Lavigne, S. Rousseau ‘Trust and Consumers™ Attitudes towards Product-Service Systems. Comparing
Flanders and the Netherlands’ in: B. Keirsbilck, E. Terryn, J. Eyckmans, S. Rousseau, D. Voinot,
Servitization and circular economy: economic and legal challenges (1** Edition, Intersentia, 2023), pp. 15-32;
J. Hojnik ‘Servitization and circular economy: economic and legal challenges’ in: B. Keirsbilck, E. Terryn,
J. Eyckmans, S. Rousseau, D. Voinot, Servitization and circular economy: economic and legal challenges (1
Edition, Intersentia, 2023), pp. 33-68.

23 The equal protection of consumers is an important spearhead of the EU consumer policy, and this concerns
equal protection in equal cases. In this study, the term equivalent was deliberately chosen because the
research examines equivalent protection vis-a-vis consumers who purchase a product. This concerns a
comparison of dissimilar cases, so the research must expressly focus on equivalent protection. After all, an
ownership right entails far-reaching rights and obligations, going beyond use. On equal protection, see for
example: BEUC, “The Consumer Voice in Europe: Proposal for a Better Enforcement and Modernisation of
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1 INTRODUCTION

protection is the benchmark in this research, not so much because I argue that equivalent
protection is always necessary, but because the rationale behind sales-based rules is deeply
ingrained into the current consumer protection framework and this rationale provides
guidance in designing a framework for mobility usership consumers. This means that
identical protection is not always be necessary, but protection is needed against issues that
consumers and providers may encounter in the mobility usership sector, as these could be
barriers to fully leveraging the benefits and opportunities of mobility usership.

1.4 RESEARCH METHODS AND LIMITATIONS

The research method for this study involves a doctrinal analysis of fundamental EU
consumer protection instruments and its applicability to mobility usership models, an
empirical study on the mobility usership sector regulation, and an evaluative analysis on
the key improvements for equivalent protection and trade-off of government regulation
versus self-regulation. The first two parts consist of a comparative analysis by incorporating
the Netherlands, Belgium, Germany, and France (paragraph 1.4.1 for the justification of
these legal systems). Table 2 below summarises the research design and questions, the
associated methods, and a roadmap description.

Table 2: Research methodology

Methodology | Research design Research question Outline
Doctrinal Ratione personae To what extent do the contracting parties | Chapter 2
analysis scope involved in mobility usership fall under the
ratione personae scope of the legal framework
and its national implementations?
Ratione materiae To what extent does the mobility usership | Chapter 3
scope contract fall under the ratione materiae
scope of the legal framework and its national
implementations?
Non-applicable To what extent do the substantive rights of the | Chapter 4
substantive legal selected EU consumer protection directives
framework provide equivalent protection with respect to
Applicable sales-based consumers and to what extent are Chapter 5
substantive legal the rules that lead to inequivalent protection
framework applicable to mobility usership in view of the
EU policy objectives of consumer law?

EU Consumer Protection Rules: BEUC response to the Commission ex-post consultation’ (31 May 2018)
BEUC-X-2018-041, pp. 2.
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Methodology | Research design Research question Outline
Empirical Sector regulation | To what extent does the sector provide for | Chapter 6
analysis exclusive mobility | self-regulation, raising the legal minimum for
usership providers | mobility usership, and to what extent does the
Sector regulation sector offer equivalent protection compared to Chapter 7
shared mobility the traditional sales-based consumer?
usership providers
Evaluative Key improvements | What are the key improvements that | Chapter 8
analysis and choice contribute to equivalent protection for the
on method of mobility usership consumer and what are the
regulation main considerations on choosing a method
of regulation when implementing these key
improvements?

1.4.1 Territorial selection

This research initially focusses on consumer protection in the EU, as the EU has been

at the forefront of promoting sustainable mobility and usership models through various

policies and initiatives such as the focus on the EU sustainability agenda and the transition

to a circular economy.** The EU is also the epicentre of use-based mobility initiatives,

especially regarding the shared mobility initiatives, and has the largest measured number

of members and fleets deployed.” The choice to focus on the EU was also prompted by

the fact that this research is executed in the EU. In addition, the EU tries to harmonise

legislation to protect consumers and consumer rights and to ensure a high level of

24

25

European Commission ‘A new Circular Economy Action Plan For a cleaner and more competitive Europe’
(Brussels, 11 March 2020) COM(2020) 98 final; European Commission, ‘A New Deal for Consumers’
(Brussels, 11 April 2018) COM (2018) 183 final; European Commission ‘Sustainable and Smart Mobility
Strategy — putting European transport on track for the future’ (Brussels, 9 December 2020) COM(2020)
789) final; J. Valant (2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary
Research Service, DOI: 10.2861/575862; European Institute of Innovation & Technology ‘Evaluation
of shared mobility to support decarbonisation’ (18 January 2021) <https://eit.europa.eu/sites/default/
files/200256-d04_1d0022273_evaluation_of_shared_mobility_to_support_decarbonisation_report.
pdf> accessed 6 September; European Institute of Innovation & Technology ‘Co-creation of transition
guidance tools private sector engagement report” (December 2020) <https://eit.europa.eu/sites/default/
files/200256-d07_id0021303_co-creation_of_transition_guidance_tools_private_sector_engagment_
report.pdf> accessed 6 September 2023; O.K. Mont (2002) ‘Clarifying the concept of product-service
system'’ Journal of cleaner production 10(3), pp. 237-245.

S.A. Shaheen, and A.P. Cohen (2007) ‘Growth in Worldwide Carsharing: An International Comparison’
Transportation Research Record 1992(1), pp. 81-89, DOI: 10.3141/1992-10; S.A. Shaheen and A.P. Cohen
(2016) ‘Innovative Mobility Carsharing Outlook: Carsharing Market Overview, Analysis, and Trends’
Transportation Sustainability Research Center, University Of California; S.A. Shaheen and A.P. Cohen
(2013) ‘Carsharing and Personal Vehicle Services: Worldwide Market Developments and Emerging Trends’
International Journal of Sustainable Transportation 7(1), pp. 5-34, DOI: 10.1080/15568318.2012.660103.
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protection throughout the internal market. This includes areas of rapid change, such as
the transition from ownership to usership, which makes the EU an interesting research
territory. Although harmonisation in EU consumer law is therefore central, comparative
legal research will also be carried out in various Member States because different Member
States have varying legal systems, cultural norms, and mobility challenges. In addition, EU
consumer law sometimes leaves gaps for instance by using open norms or by not issuing
maximum but minimum harmonisation. Also for this reason, maximum harmonisation
is not always achieved. In other words, the actual implementation of consumer rights may
differ from system to system.

Four EU Member States have been selected for the comparative legal research: the
Netherlands, Belgium, Germany, and France. The comparative legal study of these
Member States aims at an exemplary analysis in which the mutual deviations, despite
the harmonisation, are examined by studying mobility usership in these EU Member
States. This contributes to a deeper understanding of how usership models are regulated
in different legal contexts. It is relevant to also examine the national implementations in
different legal systems due to the current innovations in EU consumer law, such as the
relatively new Consumer Sales Directive and Consumer Credit Directive.*

The choice for these four Member States is justified for three reasons. First and foremost,
the current mobility trends and the representation of these trends are most prevalent in
these Member States. The Netherlands is a pioneer in vehicle sharing; the first attempt
at bicycle sharing originates in Amsterdam, and later carsharing also emerged there.?”
Furthermore, mobility usership has been widely adopted in all four Member States and
there was an increase in rides of 11 percent from 2022 to 2023.? This is significant for the

26  Consumer Sales Directive; Consumer Credit Directive; European Commission ‘Proposal for a Directive of
the European Parliament and of the Council on consumer credits’ (Brussels, 30 June 2021) COM(2021) 347
final.

27 S. Jacobs ‘Het witte-fietsenplan: opstap naar een betere toekomst of luchtfietserij?” (1 November 1999,
Ons Amsterdam) <https://onsamsterdam.nl/uploads/user/stories/ ArchiefPDF/OA-1999-11-Het-witte-
fietsenplan.pdf> accessed 23 August 2023.

28  Fluctuo Mobility Enablement (2023) ‘European Shared Mobility Index Q1 2023’ (Fluctuo, 2023) <https://
www.polisnetwork.eu/wp-content/uploads/2023/06/ESMI-Q1-2023.pdf> accessed 23 August 2023;
Bundesverband CarSharing ‘Aktuelle Zahlen und Daten zum CarSharing in Deutschland’ (Bundesverband
CarSharing, 1 January 2018) <https://carsharing.de/alles-ueber-carsharing/carsharing-zahlen> accessed
14 February 2019; F. Bordage ‘La France, championne du monde de l'auto-partage peer-to-peer’ (GreenIT,
10 May 2012) <https://www.greenit.fr/2012/05/10/la-france-championne-du-monde-de-1-auto-partage-
peer-to-peer/> accessed 14 February 2019; Vereniging van Nederlandse Autoleasemaatschappijen ‘Vehicle
Leasing Market in Figures 2021” (April 2022) VNAID-2066292588-68. S. Jacobs ‘Het witte-fietsenplan:
opstap naar een betere toekomst of luchtfietserij?’ (1 November 1999, In: Ons Amsterdam) <https://
onsamsterdam.nl/uploads/user/stories/ ArchiefPDF/OA-1999-11-Het-witte-fietsenplan.pdf> accessed
23 August 2023.
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execution of the empirical study, as it must be possible to have enough providers to choose
from for the study. Likewise, the intertwined legal traditions of these Member States also
play a role in their selection. Although all legal systems are civil law systems, Dutch civil
law and Belgian civil law have been influenced by the French Code Civil, enacted in 1804.
As recently as 1992, a new Dutch Civil Code (DCC) was introduced, which was largely
inspired by the German Civil Code. An additional reason to study German law is that it is
an important (trading) partner of the Netherlands and there is extensive body of literature
on consumer law in Germany. Moreover, studying Belgian law is interesting because of the
entry into force of the new contract law.* Finally, the choice for these four Member States
is dictated by my language skills and by the fact that this research was conducted at Dutch
and Belgian universities, the Erasmus University Rotterdam and University of Antwerp.

1.4.2 Selection of legal framework

Within the EU, consumer protection is regulated in many directives and several
regulations, resulting in a significant consumer law acquis’' In view of the feasibility
of this research, a selection has been made of vital EU Directives in order to study the
equivalence of consumer rights in mobility usership models. This research focusses
primarily on the applicability of the directives, which requires an analysis of EU directives.
This is supplemented with the implementation of these directives into the various national
legal systems as it relates to the content of consumer protection.

Five EU consumer directives have been selected for the fundamental principles that they
contain for consumer protection as it relates to private law. The scope of these directives
differs and some (partially) focus on sales contracts and a sales-based level of protection
is used as a benchmark in this research as equivalent protection. Furthermore, except for
the Unfair Contract Terms Directive, all selected directives endeavour to create maximum
harmonisation, which means that they aim to create a unified and consistent regulatory
framework across EU Member States by setting a high standard of consumer protection
that must be uniformly implemented in national laws.*

29 D. Heirbaut and M.E. Storme (2006) ‘The Belgian Legal Tradition: From a Long Quest for Legal
Independence to a Longing for Dependence?’ European Review of Private Law 5(6), pp. 645-683.

30 Belgian Chamber of Representatives, “Wetsvoorstel houdende Boek 5 ‘Verbintenissen’ van het burgerlijk
Wetboek” (24 februari 2021) DOC 55 1806/001.

31 J. Valant (2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary Research
Service, DOI: 10.2861/575862.

32 European Commission ‘Guidance on the interpretation and application of Directive 2005/29/EC of the
European Parliament and of the Council concerning unfair business-to-consumer commercial practices
in the internal market’ Official Journal of the European Union (29 December 2021) C526/1; European
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The relatively new Consumer Sales Directive aims to ensure the proper functioning of
the internal market and to ensure a high level of consumer protection. To this end, the
directive contains basic and common rules on sales contracts inter partes. The directive
also aims to strike a balance between a high level of consumer protection and increased
business competitiveness, an overarching objective of EU consumer law.*® Member States
must apply the rules from 1 January 2022.** Furthermore, the Consumer Rights Directive
aims to increase consumer protection by harmonising several fundamental aspects
of national legislation on B2C contracts and encourage trade between Member States,
particularly for consumers buying online.® The relatively new Omnibus Directive on
the better enforcement and modernisation of EU consumer protection rules amends the
Consumer Rights Directive. These amendments increase consumer protection in several
areas such as sales through online marketplaces, transparency of price personalisation,
and ranking of online offers and consumer rights when using ‘free’ online services.* When
there are relevant amendments to mobility usership, the omnibus directive is included in
the study on those themes.

The Consumer Credit Directive is included in this analysis because it harmonises rules
regarding credit granted to consumers who borrow to finance purchases of goods and

Commission ‘Guidance on the interpretation and application of Council Directive 93/13/EEC on unfair
terms in consumer contracts Official Journal of the European Union (27 September 2019) C323/4;
European Commission ‘Guidance on the interpretation and application of Directive 2011/83/EU of the
European Parliament and of the Council on consumer rights’ Official Journal of the European Union
(29 December 2021) C525/1; M. Faure (2008) “Towards a maximum harmonization of consumer contract
law?” Maastricht Journal of European and Comparative Law 15(4), pp. 437-439; G. Howells, C. Twigg-
Flesner and T. Wilhemsson, Rethinking EU Consumer Law (London, New York: Routledge, 2018), pp. 4,
21, 170, 209; M. Westphal “The EU financial Services Policy and its Effect on Consumer Law’ in: M. Kelly-
Louw, J.P. Nehf and P. Rott (eds.), The Future of Consumer Credit Regulation: Creative Approaches to
Emerging Problems (London: Routledge, 2008), p. 80. Also see: M. Loos (2010) ‘Full Harmonisation as a
Regulatory Concept and its Consequences for the National Legal Orders: The Example of the Consumer
Rights Directive’ (2010) Centre for the Study of European Contract Law Working Paper Series No. 2010/03,
pp. 6-29.

33 Less relevant to this study is that the Consumer Sales Directive is part of the Digital Single Market Strategy,
which provides a comprehensive framework to promote the integration of the digital dimension in the
internal market. Also see the older version Consumer Sales Directive 1999. D. Staudenmayer (2000) “The
Directive on the Sale of Consumer Goods and Associated Guarantees — A Milestone in the European
Consumer and Private Law” European Review of Private Law (8)4, pp. 547-564; J.A. Luzak and V. Mak
(2014) ‘De invloed van het Europese recht’ (Onderneminge>Recht nr. 81-11) 2014/11.A.3.1-11.A.3.3.

34 The Consumer Sales Directive is relatively new, which means that the old Consumer Sales Directive 1999
or jurisprudence based on the old Directive may be examined for clarification or supplementation in the
study. If this is the case, this will be explicitly stated.

35 Consumer Rights Directive. Also see: J.A. Luzak and V. Mak (2014) ‘De invloed van het Europese recht’
(Onderneminge>Recht nr. 81-1I) 2014/11.A.3.1-11.A.3.3.

36  Omnibus Directive. See for example: M. Durovic (2020) ‘Adaptation of Consumer Law to the Digital
Age: EU Directive 2019/2161 on Modernisation and Better Enforcement of Consumer Law’ Annals of the
Faculty of Law in Belgrade 68(2).
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services and strives to strengthen consumer rights and to inform the consumer about
a credit agreement.”” Providers of credit sometimes use circumventing techniques that
package loans as a service, thereby excluding their consumers from the protection of
the directive. Furthermore, some long-term financial obligations that occur in mobility
usership are similar to the obligation found in credit contracts, which makes the study of
equivalent protection evident.®*® On the 30" of October 2023 the new Consumer Credit
Directive 2023 was published, which repeals the former Consumer Credit Directive 2008
from 20 November 2026. In addition, the new directive needs to be transposed in national
law by 20 November 2025 and these rules should apply from 20 November 2026. For
this reason, the Consumer Credit Directive 2008 is used for this study as it constitutes
the applicable law at the time of writing and completing the study. This is also done in
the context of maintaining a consistent approach to the comparative legal aspect of the
research because the Consumer Credit Directive 2023 is not yet transposed into national

law.*

The Unfair Contract Terms Directive is selected for this research because it aims to protect
consumers from unfair terms and conditions which might be included in a standard
contract for goods and services, and it is a fundamental instrument in achieving a fair EU
internal market. It refers to the notion of good faith to avoid any fundamental imbalance
in the contract parties’ rights and obligations in B2C contracts.** The Unfair Commercial
Practices Directive defines the unfair business-to-consumer commercial practices that are
prohibited in the EU and ensures the same level of protection to all consumers irrespective
of the place of contracting in the EU.*' As part of the new deal for consumers, both the
Unfair Contract Terms Directive and the Unfair Commercial Practices Directive are

37 Recital 7 and 8 Consumer Credit Directive 2008. Also see: Asser/ Hartkamp 3-1 2023/240; V. Heutger
(2014) ‘De invloed van het Europese recht’ (Onderneminge>Recht nr. 81-1I) 2014/11.A.5; I. Benohr EU
Consumer law and human rights (First Edition published in 2013, Oxford: Oxford University Press, 2014);
J. Luzak (2019) ‘In the wind of change: Ten years of the EU consumer credit framework’ Tijdschrift voor
Consumentenrecht & handelspraktijken 1, pp. 2-4.

38 J.de Vogel (2020) ‘Private Lease: Consumer Credit in Disguise?” Journal of European Consumer and Market
Law (9)2, pp. 51-60; S.E. Machiels and T.M. Penninks (2015) ‘Private lease’ Tijdschrift voor Financieel Recht
(5), pp. 165-169; N. Hoefsloot, P. Risseeuw, L. Tilburgs, C. de Jager (2021) ‘Marktonderzoek Private Lease’
<https://www.tweedekamer.nl/downloads/document?id=2021D28435> accessed 19 October 2023; V. Mak
(2019) ‘Consumentenbescherming bij servitization’ Preadviezen Vereniging voor de vergelijkende studie van
het recht 2019-1, pp. 69-98.

39 A crucial aspect to consider is that the new directive also excludes any type of mobility usership due to the
exception of hiring and leasing agreements in article 2(2)(g) CCD 2023. This means that also under the
Consumer Credit Directive 2023 the results of this research remain pertinent.

40  Unfair Contract Terms Directive. Also see: European Commission ‘Guidance on the interpretation and
application of Council Directive 93/13/EEC on unfair terms in consumer contracts’ Official Journal of the
European Union (27 September 2019) C 323/4.

41  Unfair Commercial Practices Directive. Also see: European Commission ‘Guidance on the interpretation
and application of Directive 2005/29/EC of the European Parliament and of the Council concerning unfair
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amended by the Omnibus Directive.*? In case of relevant amendments to mobility usership,
the Omnibus Directive is included in the study on those themes.

It is not the aim of this research to describe de lege lata in the field of consumer protection
by analysing the entire text of the directives or every provision they include. This research
focusses on the selected directives in view of their applicability to mobility usership and
possible lacunae or complications that exists in the applicability of the law or inequivalences
in protection. In addition, the implementation of the rules in national law is considered.
However, it is not the aim of this study to give a full explanation of national law. The parts
where deviations in national law exist are emphasised to prevent overlap and repetition.

1.4.3 Doctrinal analysis

This doctrinal research consists of four parts, graphically displayed on the left side of
Figure 3. In the first two parts, the focus of the analysis is on whether the contract parties
of a mobility usership agreement fall under the ratione personae scope and whether the
mobility usership agreement falls under the ratione materiae scope, respectively. The
next two parts of the research focus on the discussion of the substantive legal framework,
whereby a distinction is made in the analysis between the discussion of applicable rights
and non-applicable rights. In this last part, the applicability of the substantive rules is
evaluated. The methodological considerations will be explained for all four parts, in the
order listed in Table 2. First, research is conducted into the ratione personae scope, raising
the question of whether the contracting parties in mobility usership contracts fall under
the personal scope of the selected EU directives and their national implementations. This
is examined for all mobility usership models and contractual relationships as follows
from Table 1. Subsequently, research is conducted into the ratione materiae scope of the
EU directives and their national implementations for all contract variations of mobility
usership, as illustrated in Table 1. While inquiries about scope are straightforward for
some contracts or contractual relationships, they are ambiguous for others. As a result,
elaborate examination of these scopes is important to determine the applicability of the
various EU directives on mobility usership. The next two parts of the doctrinal research
focus on the discussion of the substantive legal framework. A distinction is made in the

business-to-consumer commercial practices in the internal market’ Official Journal of the European Union
(29 December 2021) C 526/1.

42 European Commission, A New Deal for Consumers’ (Brussels, 11 April 2018) COM (2018) 183 final.
See on the omnibus directive: M. Durovic (2020) ‘Adaptation of Consumer Law to the Digital Age: EU
Directive 2019/2161 on Modernisation and Better Enforcement of Consumer Law’ Annals of the Faculty of
Law in Belgrade 68(2).
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analysis of the rights that are not applicable to mobility usership and the rights that are
applicable to mobility usership due to the ratione personae and ratione materiae scope. The
discussion of the non-applicable rights examines the substance of those rights, but also the
possibilities of applying those rights to achieve equivalent consumer protection based on
three exemplary case studies, which represent the variation of mobility usership models.
In addition, the discussion of the applicable rights also studies the substance of the rights
and the applicability based on the exemplary case studies, although the applicability is not
disputed. Nevertheless, the examination of the applicable rights is necessary to determine
possible overlap between the applicable and non-applicable rights, which may cause the
lapse of inequivalent protection.

1.4.4 Empirical analysis

The empirical part of the study consists of two parts, also shown graphically in Figure 3.
Both parts of the study aim to explore and understand whether self-regulation in the
mobility usership sector provides consumers with equivalent protection in practice
when compared to traditional sales-based consumers. Initially, it may not appear evident
that mobility usership providers voluntarily opt to impose additional rules beyond
requirements imposed by law. Nonetheless, these providers have the option to provide
consumers with a higher level of protection beyond what is mandated by the law, which
can, for instance, enhance their competitive position by retaining consumers. Therefore,
it is relevant to gain understanding on whether any lack of consumer protection is offset
by self-regulatory safeguards from the general terms and conditions. This study thus aims
to explore and comprehend whether the mobility usership sector provides equivalent
consumer protection in practice with the application of general terms and conditions of
mobility usership providers compared to traditional sales-based consumers.

The first part focusses on exclusive mobility use models, whereas the second part focusses
on shared mobility use, including collaborative mobility sharing (Table 1). With a view
to consistency and comparability, the selection of Member States for the doctrinal study
is continued for the empirical study. The central question in this part of the research is
whether general terms and conditions or other agreements such as standard contracts
of mobility usership providers offer equivalent consumer protection to their consumers.
Therefore, an assessment is made of how this sector behaves in terms of self-regulation
in regard to the different mobility usership models. Based on the scope of the directives
(chapter 2 and chapter 3) and a substantive comparison of the applicable and non-
applicable rights (chapter 4 and chapter 5), it is examined whether these lacunae in the
equivalence of consumer rights are voluntarily filled by the business practices in this sector.
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1 INTRODUCTION

This empirical study assumes that lacunae in consumer protection law are found, and this
assumption is based on previously conducted research in this field.* The methodological
considerations applicable to the empirical study are discussed in detail in paragraph 6.2
and 6.3 and apply to the entire empirical study (chapter 6 and chapter 7).

1.4.5 Evaluative analysis

The last part of this study discusses the main improvements necessary to promote
equivalent protection for mobility usership consumers and how this can be achieved. This
is graphically displayed on the right side of Figure 3. By evaluating the preceding parts
of the research, the main inequalities in the current protection of the mobility usership
consumer can be enacted. In addition, the possible solutions to achieve equivalent
protection can be determined, which will most likely also depend on the mobility usership
model. To stimulate equivalent protection, both government regulation and self-regulation
are ways to achieve this aim. To contribute to a decision in this matter, an evaluation is
conducted of the factors that play a role in choosing a method of regulation.

1.5 OUTLINE

Chapter 2 of this research deliberates over to what extent the contracting parties involved
in mobility usership fall under the ratione personae scope of the legal framework, where
both sides of the contractual relationship, namely provider and consumer, are considered.
Subsequently, chapter 3 discusses to what extent the mobility usership contract falls
under the ratione materiae scope of the legal framework. In chapter 4 and chapter 5 the
question of to what extent the substantive rights of the legal framework apply to mobility
usership is central. In addition, possible applicability problems for mobility usership are
examined. For this question, chapter 4 focusses on the non-applicable substantive legal
framework, whereas chapter 5 discusses the applicable substantive legal framework.
Next, both chapter 6 and chapter 7 confer whether the sector offers an increased level
of protection to consumers of mobility usership compared to the legal minimum and to
what extent the sector offers equivalent protection compared to the traditional sales-based
consumer model. Respectively, they discuss the level of sector regulation of exclusive
mobility usership and the level of sector regulation for shared mobility usership. Chapter 8

43 J.de Vogel (2020) ‘Private Lease: Consumer Credit in Disguise?” Journal of European Consumer and Market
Law (9)2, pp. 51-60; W. Verheyen, J. de Vogel, B. Pavlovski-Dikker, U. Tanriverdi and F. Unz (2022) ‘Law as
a tool towards the ecological transition: (urban) mobility’ Annales de Droit de Louvain 1, pp. 175-194.
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contains the key improvements that contribute to equivalent protection for the mobility
usership consumer and the main considerations on choosing a method of regulation
when implementing these key improvements. Lastly, chapter 9 presents the conclusions,
which follow the structure of this research. Table 2 also offers an overview of the outline

of this research.

Figure 3: Research design
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2 RATIONE PERSONAE SCOPE

2.1 INTRODUCTION

In this chapter, the current legal framework will be evaluated to determine whether it provides
adequate protection to consumers of mobility usership in comparison to the protection it
provides to more traditional, sales-based consumers regarding the rationae personae scope.
More specifically, the focus of this research is to examine to what extent the contracting
parties involved in mobility usership fall under the ratione personae scope of the selected
legal framework and its national implementations. First, EU consumer policy targets in the
different directives are identified. This is done to analyse how and where these consumer
policy targets translate into concrete EU legislation. In addition, this analysis helps to clearly
define how these policy targets may also play a role in (the equivalent protection of) mobility
usership consumers. Although current consumer policy targets are adequately reflected in the
current EU legislation for the sales-based consumer, the goal of this analysis is to determine
whether these targets are attained or attainable for the mobility usership consumer. After all, it
provides insight into how these policy targets may also play a role in (the equivalent protection
of) mobility usership consumers. Hereafter, it is examined whether the contracting parties in
mobility usership fall under the ratione personae scope for each selected directive and the
national implementation where the national implementation differs from the directive. This
concerns national legislation that goes beyond the directive, for example through a different
scope. This ratione personae scope focusses on two sides; namely that of the providers and that
of the consumers. This focus originates from the fact that a consumer contract is a reciprocal
contract based on the principle of do ut des in which each of the parties assumes an obligation
to maintain consideration for the other party.' After all, consumer protection only applies
when an agreement is concluded between a professional party and the consumer.

2.2 EU CONSUMER POLICY
The EU developed policies targeted specifically at protecting consumers with the purpose

of defending the specific interests of consumers. In general, consumer protection policies

1 Thereciprocal agreement is most common in practice. Reciprocal agreements include for example purchase,
exchange, rental, contracting of work, employment contract. R.J.Q. Klomp ‘wederkerige overeenkomsten’
in: R.J.Q. Klomp and H.N. Schelhaas (red.), GS Verbintenissenrecht (Deventer: Wolters Kluwer), 3; Asser/
Sieburgh 6-I1I 2022/3.2.111.
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ensure that the single market can function properly and efficiently, whereby mitigating
the existing imbalance in the relationship between consumer and professional. The aim of
consumer protection policies is to guarantee consumer rights and provide a high level of
protection for vulnerable consumers on the internal EU market.? Empowering consumers
and effectively protecting their safety and economic interests have become essential
targets of EU policy.®> Consumer protection policy is intended to protect the health,
safety, economic and legal interests of EU consumers, regardless of where consumers
live, travel or shop within the EU.* Although the distinction between consumer policy
targets is not resolute, six cornerstones of consumer policy targets have been defined from
policy, legislation and literature. The Charter of Fundamental Rights of the EU emphasises
consumer protection by stating that EU consumer policies aim to (1) safeguard a high
level of consumer protection.” Such a high level of protection refers to safeguarding the
rights and interests of consumers with the goal of ensuring that consumers are treated
fairly, have access to accurate information, and are protected from unfair or deceptive
practices.® Furthermore, the EU aims to (2) establish an internal market. This is defined
as ‘an area without internal frontiers in which the free movement of goods, persons, services

2 European Commission ‘New Consumer Agenda: Strengthening consumer resilience for sustainable
recovery’ (Brussels, 13 November 2020) COM(2020) 696 final, pp. 16-19; European Parliament, ‘Consumer
Policy: Principles and Instruments’ <https://www.europarl.europa.eu/ftu/pdf/en/FTU_2.2.1.pdf>
accessed 3 May 2020; European Parliament, ‘Study ‘Contribution to Growth of Consumer Protection,
prepared for IMCO, Policy Department A, 2019, <https://www.europarl.europa.eu/RegData/etudes/
STUD/2019/631066/IPOL_STU(2019)631066_EN.pdf> accessed 3 May 2020; European Parliament,
‘Study on consumer protection aspects of financial services, prepared for the Committee on the Internal
Market and Consumer Protection (IMCO), Policy Department A, 2014, <http://www.europarl.europa.eu/
RegData/etudes/etudes/join/2014/507463/TPOL-IMCO_ET(2014)507463_EN.pdf> accessed 3 May 2020;
European Commission ‘Commission Staff Working Paper: Consumer Empowerment in the EU’ (Brussels,
7 April 2011) SEC(2011) 469 final. Also see: M. Durovic (2020) ‘International Consumer Law: What Is It
All About?” Journal of Consumer Policy 43, pp. 125-143.

3 M. Maciejewski, C. Ratcliff, and K. Ness, ‘Study on consumer protection aspects of financial services’
(IMCO, 2014) <https://www.europarl.europa.eu/factsheets/en/sheet/46/consumer-policy-principles-and-
instruments> accessed 18 April 2020; P. Muller, S. Devnani, R. Heys and J. Suter, ‘Consumer Protection
Aspects of Financial Services’ (European Union, February 2014) IP/A/IMCO/ST/2013-07 <http://www.
europarl.europa.eu/RegData/etudes/etudes/join/2014/507463/IPOL-IMCO_ET(2014)507463_EN.pdf>
accessed 18 April 2020; 1. Ramsay, Consumer Law and Policy: Text and Materials on Regulating Consumer
Markets (Bloomsbury Publishing, 2012); S. Weatherill, EU Consumer Law and Policy (Second Edition,
Edward Elgar Publishing Ltd, 2014), pp. 62-91, 188-203; European Commission ‘New Consumer Agenda:
Strengthening consumer resilience for sustainable recovery’ (Brussels, 13 November 2020) COM(2020)
696 final, pp. 16.

4 Article 114 and 169 TFEU; European Commission ‘New Consumer Agenda: Strengthening consumer
resilience for sustainable recovery’ (Brussels, 13 November 2020) COM(2020) 696 final, pp. 16-19.

5  Article 38 Charter of Fundamental Rights of the EU.

6 Article 38 Charter of Fundamental Rights of the EU; European Commission, ‘A New Deal for Consumers’
(Brussels, 11 April 2018) COM (2018) 183 final, pp. 1-5; V. Mak (2015) “The character of European private
law’ (Tilburg University: Inaugural speech), pp. 9-35; J. Valant (2015) ‘Consumer protection in the EU
- policy overview’ European Parliamentary Research Service, DOI: 10.2861/575862, pp. 3-4; M. Durovic
(2020) ‘International Consumer Law: What Is It All About?’ Journal of Consumer Policy 43, pp. 125-143.
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and capital is ensured.” The internal market could provide significant advantages for
EU consumers. A well-functioning EU internal market helps to encourage competition
which benefits consumers by offering them access to a wider range of products and
services, better and consistent quality and lower prices for products and services. Another
cornerstone of consumer policy is to (3) pursue legal certainty, which is also formulated
as a ‘guard against unfairness.® This policy target requires that the law is certain in its
clarity and precision and that its legal implications are foreseeable.” Furthermore, (4) the
enhancement of consumer confidence and (5) the enhancement of consumer knowledge
or awareness through consumer education are both significant cornerstones of consumer
policy.”” In particular, better information on consumer rights could improve consumer
confidence. To improve consumer confidence, the EU strives to modify or implement
legislation, conduct consumer information campaigns in Member States, and publish
concrete guides to inform consumers of their rights.!! Furthermore, the EU has organised
different consumer education actions to enhance consumer knowledge or awareness in

order to empower consumers.'? By empowering this ‘vulnerable’ contract party, the EU

7 M. Maciejewski, I. Ozolina, J. Ferger, C. Piaguet, J. Apap, M. Desomer, A. Gronbech Jorgensen, B. Hardt,
B. Lefort, B. Matic, and S. Vanhoucke ‘EU Mapping: Overview of Internal Market and Consumer Protection
related legislation’ Directorate General for Internal Policies, Policy Department A: Economic and Scientific
Policy (April 2015) IP/A/IMCO/2014-08, PE 536.317, pp. 27-39; V. Mak (2015) “The character of European
private law’ (Tilburg University: Inaugural speech), pp. 9-35; S. Weatherill, EU Consumer Law and Policy
(Second Edition, Edward Elgar Publishing Ltd, 2014), pp. 62-91, 188-203; K. Lenaerts and P. van Nuffel
‘Hoofdstuk 3 - De interne markt’ in: Europees recht (7¢ editie, Brussels: Intersentia, 2023), pp. 143-232;
M. Durovic (2020) ‘International Consumer Law: What Is It All About?’ Journal of Consumer Policy 43,
pp. 125-143.

8  Recital 5, 24, 37, 47, 71 Consumer Sales Directive; Recital 7, 41 Consumer Rights Directive; Recital 5, 12,
17 Unfair Commercial Practices Directive; European Commission ‘Commission staff working document:
Guidance on the implementation/application of Directive 2005/29/EC on Unfair Commercial Practices’
(Brussels, 25 May 2016) COM(2016) 320 final, pp. 5, 11 et seq. Also see: V. Mak (2015) “The character of
European private law’ (Tilburg University: Inaugural speech), pp. 9-35; S. Weatherill, EU Consumer Law
and Policy (Second Edition, Edward Elgar Publishing Ltd, 2014), pp. 150, 230-235.

9  D. Chalmers, G. Davies and G. Monti, European union law (Cambridge university press, 2019), pp. 316-
321.

10 Recital 4, 5, 8,41, 52 Consumer Sales Directive; Recital 6, 7 Consumer Rights Directive; Recital 8 Consumer
Credit Directive 2008; Recital 4, 13 Unfair Commercial Practices Directive; Recital 19 Consumer Credit
Directive 2008; Recital page 1 Unfair Contract Terms Directive; European Commission ‘Commission Staff
Working Paper: Consumer Empowerment in the EU” (Brussels, 7 April 2011) SEC(2011) 469 final, pp. 6-8;
J. Luzak (2019) ‘In the wind of change: Ten years of the EU consumer credit framework’ Tijdschrift voor
Consumentenrecht & handelspraktijken 1, pp. 2-4; S. Weatherill, EU Consumer Law and Policy (Second
Edition, Edward Elgar Publishing Ltd, 2014), pp. 24, 25, 62-66; J. Valant (2015) ‘Consumer protection in
the EU - policy overview’ European Parliamentary Research Service, DOI: 10.2861/575862, pp. 19.

11  For example, the adoption of the Consumer Rights Directive strengthened consumer rights, introduced
greater price transparency, prohibited pre-ticked boxes, and clarified the provision of information on
digital content which caused a boost to the consumer confidence.

12 Article 3(b) and 4(b) Regulation on a multiannual consumer programme. For example: Dolceta, an online
consumer education tool is launched, see: <http://www.eucen.eu/post/dolceta-> accessed 8 May 2020.
Another example is the Consumer Classroom, a multilingual European community website for teachers,
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also strives to (6) balance the inequity between the contracting parties.”® Although the
enforcement of consumer rights is a cornerstone of consumer policy, this policy target is
not discussed and is deliberately excluded from this study because the research focusses on
the substantive rules and not on whether those rules can be enforced ex post. In addition,
enforcement does not apply specifically to a mobility usership model.

2.3 FROM CONSUMER POLICY TO LEGISLATION

The cornerstones of consumer policy have operated as a foundation for a developing corpus
of EU consumer protection legislation. Consumer law is mainly realised in the EU through
directives, which need to be implemented into national legislation for direct application.
The current consumer law acquis is compound and sometimes inconsistent because of
the dissimilarities between the numerous directives and the varying transposition of
consumer protection directives into national laws.!* The national implementation can go
beyond the directive in the case of minimum harmonisation.”* The selected directives in
paragraph 1.4.2 contain fundamental principles for consumer policy related to private law,
rights in a consumer contract, and ownership, which are specifically relevant to mobility
usership.'®

see: <http://europeanconsumersunion.eu/progetti/consumer-classroom/?lang=en/> accessed 8 May 2020;
European Commission ‘Commission Staff Working Paper: Consumer Empowerment in the EU” (Brussels,
7 April 2011) SEC(2011) 469 final. Also see on this policy target: S. Weatherill, EU Consumer Law and
Policy (Second Edition, Edward Elgar Publishing Ltd, 2014), pp. 100, 310-315.

13 European Commission ‘Commission Staff Working Paper: Consumer Empowerment in the EU” (Brussels,
7 April 2011) SEC(2011) 469 final, pp. 2-6; Asser/ Vonken 10-I 2018/233, 234, 280; Asser/Kramer &
Verhagen 10-IIT 2015/934. Also see: Recital 53 Consumer Sales Directive; Recital 34 Consumer Rights
Directive; Recital 32 Consumer Credit Directive 2008.

14 J].Valant(2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary Research Service,
DOI: 10.2861/575862; H. Schulte-No6lke, C. Twigg-Flesner, M. Ebers, EC Consumer Law Compendium: The
Consumer Acquis and its transposition in the Member States (Sellier, 2009), pp. 1-5; C. Twigg-Flesner, A
Cross-Border-Only Regulation for Consumer Transactions in the EU: A Fresh Approach to EU Consumer
Law (Springer-Verlag New York, 2012), pp. 3-15, DOI: 10.1007/978-1-4614-2047-7; W.H. Roth (2002)
“Transposing ‘pointilist EC guidelines into systematic national codes — problems and consequences’
European Review of Private Law (10)6, pp. 769-776; W.H. Roth (2001) ‘Europdischer Verbraucherschutz
und BGB’ JuristenZeitung 56(10), pp. 475-490.

15 A minimum harmonization directive only sets minimum rules and Member States may apply stricter rules.
In the case of maximum harmonization, the Directive regulates everything, and Member States may not
impose rules other than those prescribed by the Directive. See on harmonisation: Asser/Hartkamp 3-I
2023/177; H. Schulte-Nolke, C. Twigg-Flesner, M. Ebers, EC Consumer Law Compendium: The Consumer
Acquis and its transposition in the Member States (Sellier, 2009); L. Frofkové (2010) “The new Direcive on
Consumer Protection: objectives from the perspective of the EU and the Member States’ in: H. Schulte-
Nolke and L. Tichy (eds.), Perspectives for European Consumer Law: Towards a Directive on Consumer
Rights and Beyond (Munich: Sellier European law publishers GmbH, 2010), pp. 91-96.

16 J. Valant (2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary Research
Service, DOI: 10.2861/575862; D. Staudenmayer (2000) “The Directive on the Sale of Consumer Goods

26



2

RATIONE PERSONAE SCOPE

Table 3: Policy targets in existing EU consumer instruments

Policy targets in existing EU consumer instruments
Policy 1) (2) (3) (4) (5) (6)
targets |  High level Internal Legal Consumer Consumer | Balance between
of consumer market certainty | confidence | awarenessand contracting
Directives protection knowledge parties
CSD 1999 Recital 1, 19, Recital 2. Recital 5.
24.
CSD Recital 2, 3,4, |Recital 1, 2, | Recital 5, | Recital 4, 5, Recital 53.
6, 10. 4, 10. 24,37,47, |8,41,52.
71.
CRD Recital 3, 7. Recital 4, | Recital 7, | Recital 6, 7. Recital 34.
5,6. 41.
CCD Recital 8, 9, 18. | Recital 4, Recital 8. Recital 19. Transparency:
6,7. Recital 32.
UCTD Recital, page | Recital, Recital, page 1.
1,2. page 1.
UCPD Recital 1, 5, Recital 4, 2, | Recital 5, | Recital 4, 13.
11, 24, 20. 3,5,12,13, |12, 17.
23, 24.

In Table 3, an overview is provided to determine whether the selected directives - explicitly
in its preambles and/or by studying the material rule - aim to achieve their intended policy
targets and to examine whether the rationales of the directives also apply to mobility
usership. This is discussed for each policy target. While the examined cornerstones of
EU consumer policy may not all be reflected in the directives, a patchwork of the selected
directives exists due to the same ratione personae scope, which results in an overlap of EU
legislation and a representation of the EU consumer policy cornerstones.

2.3.1 High level of protection

The Consumer Sales Directive provides for a high level of consumer protection by laying
down common rules on certain requirements concerning sales contracts concluded
between sellers and consumers. More specifically, it contains rules on the conformity of
goods with the contract, remedies in the event of a lack of conformity, the modalities
for exercising those remedies, and on commercial guarantees.'” The European Parliament

and Associated Guarantees — A Milestone in the European Consumer and Private Law’ European Review
of Private Law (8)4, pp. 547-564.

Article 1 Consumer Sales Directive. Respectively expressed in Article 5, 13, 14, 15, 16, 17 Consumer Sales
Directive; Also see: Asser/Hartkamp 3-12023/262.

17
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mentions in the recitals of the Consumer Sales Directive that fully harmonizing key
rules would result in consumers experiencing enhanced levels of protection and welfare
gains.'® As a result, this directive reflects the policy target of pursuing a high level of
consumer protection by providing mutual rules on requirements that concern the sales
contract. This full harmonisation principle also ensures the reflection of the high level
of consumer protection of the Consumer Rights Directive. The full harmonisation of
consumer information reflects the target of a high level of consumer protection and a
better functioning of the B2C internal market.” The right of withdrawal, which allows the
consumer to change his mind about a contract he concluded without giving any reason,
has similarly bolstered consumer protection and strengthened the quality of services.
With regard to the examined directives, the right of withdrawal, for example, is a product
of the Consumer Rights Directive and the Consumer Credit Directive. This right is
remarkable when set against the traditional contract law doctrine of pacta sunt servanda.*
For the Consumer Credit Directive, full harmonisation is also necessary to ensure that
consumers enjoy a high level of protection of their interests and to create a genuine
internal market.” The Unfair Contract Terms Directive underlines the importance of
safeguarding consumers from unfair contract terms and includes common rules about the
general unfairness test and transparency requirements for contracts concluded between a

18  Recital 10 Consumer Sales Directive.

19  European Commission ‘Guidance on the interpretation and application of Directive 2011/83/EU of the
European Parliament and of the Council on consumer rights’ Official Journal of the European Union
(29 December 2021) C525/1; European Commission ‘Key Facts on the new EU consumer Rights Directive’
(April 2015) <https://commission.europa.eu/system/files/2017-08/crd_arc_factsheet-consumer_en.pdf>
accessed 28 August 2023.

20 Article 1 and 4 Consumer Rights Directive; Article 14 Consumer Credit Directive 2008; Chapter II and
III Consumer Rights Directive; European Commission ‘Guidance on the interpretation and application of
Directive 2011/83/EU of the European Parliament and of the Council on consumer rights’ Official Journal
of the European Union (29 December 2021) C525/1; V. Cap, P. Schwarzenegger, B. Luger, P. Bydlinski,
and J. Stabentheiner (2012) ‘Die Richtlinie iiber die Rechte der Verbraucher (2011/83/EU vom 25.
Oktober 2011)" Manz'sche Verlags- und Universititsbuchhandlung GmbH, Wien, pp. 8-15; G. Heirman
‘De algemene informatieverplichting t.a.v. consumenten in het wetboek van economisch recht (art. VI.2
WER)’ in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de Bescherming van de Consument
(Antwerpen: Intersentia, 2015), pp. 63-64; L. Froikova (2010) “The new Direcive on Consumer Protection:
objectives from the perspective of the EU and the Member States in: H. Schulte-N6lke and L. Tichy (eds.),
Perspectives for European Consumer Law: Towards a Directive on Consumer Rights and Beyond (Munich:
Sellier European law publishers GmbH, 2010), pp. 91-96; G. Howells, C. Twigg-Flesner and T. Wilhemsson,
Rethinking EU Consumer Law (London, New York: Routledge, 2018), pp. 36, 113; Asser/Hartkamp 3-I
2023/281a; M. Durovic (2020) ‘International Consumer Law: What Is It All About?’ Journal of Consumer
Policy 43, pp. 125-143.

21 Article 1 Consumer Credit Directive 2008; European Commission ‘Proposal for a Directive of the
European Parliament and of the Council on consumer credits’ (Brussels, 30 June 2021) COM(2021) 347
Final; I. Benohr EU Consumer law and human rights (First Edition published in 2013, Oxford: Oxford
University Press, 2014); Asser/Hartkamp 3-I 2023/240; R.A. Stegeman, Wet op het financieel toezicht:
Tekst & Toelichting — Wet (Deventer: Wolters Kluwer, 2015), IV.21; V. Heutger (2014) ‘De invloed van het
Europese recht’ (Onderneminge>Recht nr. 81-1I) 2014/I1.A.5.
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seller or supplier and a consumer.?” The policy target of pursuing a high level of protection
is reflected by the principle-based approach of the Unfair Contract Terms Directive but
to a reduced extent because of the minimum harmonisation.® By outlawing the use of
unfair contract terms, the directive contributes to the target of a high level of consumer
protection.* The purpose of the Unfair Commercial Practices Directive is to contribute
to the proper functioning of the internal market and to achieve a high level of consumer
protection against unfair commercial practices harming consumers’ economic interests.?
Again, the aim of a high level of consumer protection is reflected in the substantive rules
of the directive, such as the prohibition of unfair commercial practices, for example.?

2.3.2 Internal market

In the Consumer Sales Directive, encouragement of the proper functioning of the internal
market goes hand in hand with the target of high consumer protection. As a result, the
rules that reflect these policy targets focus on requirements for conformity, remedies

22 Recital 16 and 20 Unfair Contract Terms Directive. Also see: European Commission, ‘Guidance on the
interpretation and application of Council Directive 93/13/EEC on unfair terms in consumer contracts’
Official Journal of the European Union (27 September 2019) C323/4; Asser/Hartkamp 3-12023/249.

23 European Commission, ‘Guidance on the interpretation and application of Council Directive 93/13/EEC
on unfair terms in consumer contracts’ Official Journal of the European Union (27 September 2019) C323/4;
P. Rott ‘Unfair contract terms’ in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract
Law (Glos, Edward Elgar Publishing Limited, 16), pp. 287-288.

24 European Commission, ‘Guidance on the interpretation and application of Council Directive 93/13/EEC
on unfair terms in consumer contracts’ Official Journal of the European Union (27 September 2019) C323/4;
G. Howells, C. Twigg-Flesner and T. Wilhemsson, Rethinking EU Consumer Law (London, New York:
Routledge, 2018), pp. 136-141.

25 Recital 1, 5, 11, 24, 20 Unfair Commercial Practices Directive; Article 1 Unfair Commercial Practices
Directive; European Commission ‘Guidance on the interpretation and application of Directive 2005/29/
EC of the European Parliament and of the Council concerning unfair business-to-consumer commercial
practices in the internal market’ Official Journal of the European Union (29 December 2021) C526/1;
European Commission ‘Commission staff working document: Guidance on the implementation/
application of Directive 2005/29/EC on Unfair Commercial Practices’ (Brussels, 25 May 2016) COM(2016)
320 final; C.].J.C. van Nispen, TV.1.13 Richtlijn oneerlijke handelspraktijken’ in: C.J.J.M. Stolker (red.), GS
Onrechtmatige daad (Deventer: Wolters Kluwer); Asser/Hartkamp 3-I 2023/288, 289; M. Durovic (2020)
‘International Consumer Law: What Is It All About?” Journal of Consumer Policy 43, pp. 125-143.

26  Chapter IT Unfair Commercial Practices Directive; European Commission ‘Guidance on the interpretation
and application of Directive 2005/29/EC of the European Parliament and of the Council concerning unfair
business-to-consumer commercial practices in the internal market’ Official Journal of the European Union
(29 December 2021) C526/1; European Commission ‘Commission staff working document: Guidance
on the implementation/application of Directive 2005/29/EC on Unfair Commercial Practices’ (Brussels,
25 May 2016) COM(2016) 320 final; M. Durovic (2020) ‘International Consumer Law: What Is It All
About?’ Journal of Consumer Policy 43, pp. 125-143; E. Biillesbach (2008) ‘Auslegung der irrefithrenden
Geschiftspraktiken des Anhangs I der Richtlinie 2005/29/EG iiber unlautere Geschiftspraktiken’
Miinchener Universititsschriften, Reihe der Juristischen Fakultét, Band 222 (Miinchen: C.H. Beck), p. 12.
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in case of non-conformity and the main modalities for enforcement. In addition, full
harmonisation of key rules contributes to the internal market as it inter alia facilitates
businesses to offer products in other Member States.”” This is also applicable to the
Consumer Rights Directive where the goal of the proper functioning of the internal market
is accomplished by full harmonisation; hence, the high level of consumer protection
directly corelates to the proper functioning of the internal market.?® The policy target
of the Consumer Credit Directive is to facilitate the emergence of a well-functioning
internal market, which is reflected in specific provisions on advertising and certain items
of standard information that enable consumers to compare different offers.”” The policy
target of the Unfair Commercial Practices Directive is broader and full harmonisation of
this directive eliminates the barriers created by the fragmentation of the rules on unfair
commercial practices and enables the internal market.* In the Unfair Contract Terms
Directive, the policy target of the internal market is mentioned in its recitals.” The aim
of the directive is to contribute to the establishment of the internal market through the
minimum harmonisation of the national rules. In addition, the Unfair Contract Terms
Directive mentions that it is essential to remove unfair terms from contracts to establish
an internal market.”

27 Recital 1, 2, 4, 10 Consumer Sales Directive; Asser/Hartkamp 3-1 2023/262; G. Alpa ‘Autonomie privée et
garanties commerciales dans les ventes aux consommateur’ Revue Européenne de Droit de la Consommation
- Mélanges offerts a Marcel Fontaine (Brussels: De Boeck & Larcier, 2003), pp. 315-318.

28 Recital 4, 5, 6, Consumer Rights Directive; European Commission ‘Guidance on the interpretation and
application of Directive 2011/83/EU of the European Parliament and of the Council on consumer rights’
Official Journal of the European Union (29 December 2021) C525/1; Asser/Hartkamp 3-1 2023/281a;
L. Grynbaum ‘Pre-contractual infromation duties: the forseeable failure of full harmonisation’ in: H. Schulte-
Nolke and L. Tichy (eds.), Perspectives for European Consumer Law: Towards a Directive on Consumer Rights
and Beyond (Munich: Sellier European law publishers GmbH, 2010), pp. 7-11; L. Frofikové (2010) “The new
Direcive on Consumer Protection: objectives from the perspective of the EU and the Member States’ in:
H. Schulte-Nélke and L. Tichy (eds.), Perspectives for European Consumer Law: Towards a Directive on
Consumer Rights and Beyond (Munich: Sellier European law publishers GmbH, 2010), pp. 91-96.

29 Recital 18 Consumer Credit Directive 2008; European Commission ‘Proposal for a Directive of the
European Parliament and of the Council on consumer credits’ (Brussels, 30 June 2021) COM(2021) 347
Final; Asser/Hartkamp 3-1 2023/240.

30 Recital 12 Unfair Commercial Practices Directive. Also see: European Commission ‘Guidance on the
interpretation and application of Directive 2005/29/EC of the European Parliament and of the Council
concerning unfair business-to-consumer commercial practices in the internal market’ Official Journal
of the European Union (29 December 2021) C526/1; C.J.J.C. van Nispen, TV.1.13 Richtlijn oneerlijke
handelspraktijken’ in: C.J.J.M. Stolker (red.), GS Onrechtmatige daad (Deventer: Wolters Kluwer); Asser/
Hartkamp 3-12023/288, 289.

31 Recital 1, 6 and 7, p. 1 Unfair Contract Terms Directive. Also see: European Commission, ‘Guidance on
the interpretation and application of Council Directive 93/13/EEC on unfair terms in consumer contracts’
Official Journal of the European Union (27 September 2019) C323/4.

32 Article 3,4 and 5 Unfair Contract Terms Directive, Recital 1, 6 and 7, p. 1 Unfair Contract Terms Directive;
European Commission, ‘Guidance on the interpretation and application of Council Directive 93/13/EEC
on unfair terms in consumer contracts’ Official Journal of the European Union (27 September 2019) C323/4;
P. Nebbia, Unfair Contract Terms in European Law: A Study in Comparative and EC Law — Modern Studies
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2.3.3 Legal certainty

The Consumer Sales Directive strives to enhance legal certainty by, inter alia, the full
harmonisation of the available remedies to consumers in case of non-conformity, and the
conditions under which such remedies can be exercised.” In addition, legal certainty is
reflected in the Consumer Rights Directive, the Consumer Credit Directive, and Unfair
Commercial Practices Directive by full harmonisation of some key regulatory aspects.*
Again, consumers should be able to rely on a single regulatory framework based on clearly
defined legal concepts regulating certain aspects of B2C contracts. The Unfair Contract
Terms Directive does not mention legal certainty. However, in my opinion, the given time
limits, limitation periods and the rules on the finality of decisions - res judicata — do
reflect the fundamental principle of legal certainty.”

2.3.4 Consumer confidence

The Consumer Sales Directive states that consumer confidence is dependent on the
assumption that the purchased goods are in conformity with the contract and if they
are not, that the remediation of this lack of conformity is guaranteed.*® Furthermore,

in European Law (Hart Publishing, 2007), pp. 8-14; G. Howells, C. Twigg-Flesner and T. Wilhemsson,
Rethinking EU Consumer Law (London, New York: Routledge, 2018), pp. 136-141.

33  Article 4, 5 Consumer Sales Directive. Furthermore, enhancing legal certainty for both consumers and
sellers requires a clear indication of the time when the conformity of the goods should be assessed, namely
the time when the goods are delivered.

34  Article 4 Consumer Rights Directive; Article 22 Consumer Credit Directive 2008; Recital 5, 12, 17 Unfair
Commercial Practices Directive. See for exceptions to harmonization Unfair Commercial Practices
Directive: European Commission ‘Commission staff working document: Guidance on the implementation/
application of Directive 2005/29/EC on Unfair Commercial Practices’ (Brussels, 25 May 2016) COM(2016)
320 final. The Consumer Rights Directive refers to the level of protection also adopted in other areas of EU
consumer law which is favourable for the legal certainty. See: J. Watson, ‘Withdrawal rights” in: C. Twigg-
Flesner (ed.), Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar Publishing
Limited, 2016), pp. 251-252; V. Mak (2011) ‘De grenzen van maximumharmonisatie in het Europese
consumentenrecht’” Nederlands Tijdschrift voor Burgerlijk Recht 2011/77; V. Cap, P. Schwarzenegger,
B. Luger, P. Bydlinski, and J. Stabentheiner (2012) ‘Die Richtlinie tiber die Rechte der Verbraucher (2011/83/
EU vom 25. Oktober 2011)° Manz’sche Verlags- und Universititsbuchhandlung GmbH, Wien, pp. 1-21;
G. Heirman ‘De algemene informatieverplichting t.a.v. consumenten in het wetboek van economisch recht
(art. VI.2 WER)’ in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de Bescherming van de
Consument (Antwerpen: Intersentia, 2015), pp. 63-64; E. Biillesbach (2008) ‘Auslegung der irrefithrenden
Geschiftspraktiken des Anhangs I der Richtlinie 2005/29/EG iiber unlautere Geschiftspraktiken’
Miinchener Universitdtsschriften, Reihe der Juristischen Fakultdt, Band 222 (Miinchen: C.H. Beck), pp. 3-13.

35 Article 6 Unfair Contract Terms Directive; European Commission, ‘Guidance on the interpretation and
application of Council Directive 93/13/EEC on unfair terms in consumer contracts’ Official Journal of the
European Union (29 September 2019) C323, p. 4.

36  Article 13 Consumer Sales Directive.
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consumer confidence is encouraged by providing a period during which the consumer
is entitled to remedies for any lack of conformity.”” Furthermore, the Consumer Credit
Directive specifically states that the free movement of credit offers should be allowed to
take place under optimum conditions for both those who offer credit and those who require
it in order to reach this policy target.”® This target is reflected in the Consumer Credit
Directive by the option given to consumers to compare different offers and the rights
in the Consumer Credit Directive that balance the bargaining power of the contracting
parties. Consumer confidence is gained when consumers are given information and are
empowered to make decisions and take advantage of opportunities offered by the internal
market; in this example, consumers are informed of the price they pay for credit and are
able to compare offers from all over Europe, giving them access to cheaper cross-border
borrowing.* Under the Unfair Contract Terms Directive, consumer confidence, despite
not specifically being mentioned, is reflected in the rights under the directive, particularly
the condition that unfair terms are not binding on the consumer and that the terms
should always be drafted in plain, intelligible language and that, in case of doubt about
the meaning of a term, the interpretation most favourable to the consumer prevails.*’
Under the Unfair Commercial Practices Directive, consumer confidence is reflected and
supported by the general prohibition to unfair commercial practices which occur outside
any contractual relationship between a trader and a consumer or following the conclusion
of a contract and during its execution. This prohibition can contribute to increased

consumer confidence.*!

37  Article 10 Consumer Sales Directive.

38 Recital 8 Consumer Credit Directive 2008; European Commission ‘Proposal for a Directive of the European
Parliament and of the Council on consumer credits’ (Brussels, 30 June 2021) COM(2021) 347 Final;
1. Bendhr EU Consumer law and human rights (First Edition published in 2013, Oxford: Oxford University
Press, 2014); J. Luzak (2019) ‘In the wind of change: Ten years of the EU consumer credit framework’
Tijdschrift voor Consumentenrecht & handelspraktijken 1, pp. 2-4.

39 Article 5, 6; Annex II (Standard European Consumer Credit Information) Consumer Credit Directive 2008.
Also see: European Commission ‘Proposal for a Directive of the European Parliament and of the Council
on consumer credits’ (Brussels, 30 June 2021) COM(2021) 347 Final; J. Luzak (2019) ‘In the wind of change:
Ten years of the EU consumer credit frameworK’ Tijdschrift voor Consumentenrecht & handelspraktijken 1,
pp. 2-4.

40  Article 5 Unfair Contract Terms Directive; European Commission, ‘Guidance on the interpretation and
application of Council Directive 93/13/EEC on unfair terms in consumer contracts’ Official Journal of the
European Union (27 September 2019) C323/4.

41 Recital 4, 13, chapter II Unfair Commercial Practices Directive; European Commission ‘Guidance on the
interpretation and application of Directive 2005/29/EC of the European Parliament and of the Council
concerning unfair business-to-consumer commercial practices in the internal market Official Journal
of the European Union (29 December 2021) C526/1; European Commission ‘Commission staff working
document: Guidance on the implementation/application of Directive 2005/29/EC on Unfair Commercial
Practices’ (Brussels, 25 May 2016) COM(2016) 320 final.
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2.3.5 Consumer awareness and knowledge

Consumer awareness or consumer knowledge is not explicitly mentioned as a policy
target in the Consumer Sales Directive but can be understood to be an underlying
principle. It follows from the Consumer Sales Directive that Member States should take
appropriate measures to ensure that information on the rights of consumers, and on the
means to enforce those rights, is available to consumers.*” Informing consumers of their
rights makes consumers more aware and knowledgeable about them. This also applies to
the Consumer Rights Directive. Whereas consumer awareness or consumer knowledge
is not explicitly mentioned, the policy target is reflected by several rules in the directive
about consumer information.” To enable consumers to make their decisions in full
knowledge of the facts regarding the Consumer Credit Directive, consumers should
receive adequate information prior to the conclusion of the credit agreement on the
conditions and cost of the credit and on their obligations.* Furthermore, consumer
awareness or knowledge is mentioned in the recitals of the Unfair Contract Terms
Directive but it is only indirectly reflected in the directive itself.* The Unfair Commercial
Practices Directive does not explicitly refer to consumer awareness or knowledge.
However, by providing inter alia a limited number of key items of information enabling
the consumer to make an informed decision, the argument could be made that the target
is reflected in the directive.*

42 Article 20 Consumer Sales Directive.

43 Recital 12, 34, 35, 36 Consumer Rights Directive; Article 5, 6, 7, 8 Consumer Rights Directive. Also see:
European Commission ‘Guidance on the interpretation and application of Directive 2011/83/EU of the
European Parliament and of the Council on consumer rights’ Official Journal of the European Union
(29 December 2021) C525/1.

44 Recital 18, 24, 25, 27, 32 Consumer Credit Directive 2008; Article 4, 5, 6, 7, 10, 11 Consumer Credit
Directive 2008.

45 Article 6(1), 7 Unfair Contract Terms Directive. European Commission, ‘Guidance on the interpretation
and application of Council Directive 93/13/EEC on unfair terms in consumer contracts’ Official Journal of
the European Union (27 September 2019) C323/4; P. Rott ‘Unfair contract terms’ in: C. Twigg-Flesner (ed.),
Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar Publishing Limited, 2016),
pp. 287-288.

46 Article 6 and 7 Unfair Commercial Practices Directive; European Commission ‘Guidance on the
interpretation and application of Directive 2005/29/EC of the European Parliament and of the Council
concerning unfair business-to-consumer commercial practices in the internal market’ Official Journal
of the European Union (29 December 2021) C526/1; European Commission ‘Commission staff working
document: Guidance on the implementation/application of Directive 2005/29/EC on Unfair Commercial
Practices’ (Brussels, 25 May 2016) COM(2016) 320 final; C.J.J.C. van Nispen, ‘IV.1.13 Richtlijn oneerlijke
handelspraktijken’ in: C.J.J.M. Stolker (red.), GS Onrechtmatige daad (Deventer: Wolters Kluwer);
E. Biillesbach (2008) ‘Auslegung der irrefithrenden Geschiftspraktiken des Anhangs I der Richtlinie
2005/29/EG iiber unlautere Geschiftspraktiken’ Miinchener Universititsschriften, Reihe der Juristischen
Fakultdt, Band 222 (Miinchen: C.H. Beck), pp. 3-13.
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2.3.6 Balance between parties

The balance between the contracting parties refers to the rationale that there should be a
fair and equitable distribution of rights and obligations between professional parties and
consumers and aims to counterweight power imbalances. This policy target is reflected in
the Consumer Sales Directive and the Consumer Rights Directive.” The Consumer Sales
Directive reflects this target by conforming that the consumer should enjoy the right to
terminate the contract only in cases where the lack of conformity is not minor in order to
maintain a balance between the contracting parties.** In the Consumer Rights Directive,
the balance between the contracting parties rebalances the contractual power, giving the
weaker party - often the consumer — more power. In this way, the dominant position of
the professional party is compensated.”” This balance between parties can be understood
as underlying in the Consumer Credit Directive through inter alia the precontractual
obligations of the professional party.® The Unfair Contract Terms Directive contains
rights on unfair terms, regarded as unfair in any case where a significant imbalance occurs
in the contracting parties’ rights and obligations to the detriment of the consumer. By
this way of interpreting ‘unfair) the directive already expresses the policy objective to
some extent. Furthermore, the transparency conditions also contribute to the reflection
of the policy objective.”! The Unfair Commercial Practices Directive does not state the
balance between contracting parties as a policy target. However, it is reflected because
the dominant position of the professional party is counterweighted by prohibiting certain
practices.™

47 Article 13(1), (4), (5) and 16 Consumer Sales Directive; Chapter II, III, IV Consumer Rights Directive.

48  Recital 53 Consumer Sales Directive.

49  Chapter II, III, IV Consumer Rights Directive. See on the objective of the Consumer Rights Directive:
L. Frofikova (2010) “The new Direcive on Consumer Protection: objectives from the perspective of the EU
and the Member States” in: H. Schulte-Nolke and L. Tichy (eds.), Perspectives for European Consumer Law:
Towards a Directive on Consumer Rights and Beyond (Munich: Sellier European law publishers GmbH,
2010), pp. 91-96; European Commission ‘Guidance on the interpretation and application of Directive
2011/83/EU of the European Parliament and of the Council on consumer rights” Official Journal of the
European Union (29 December 2021) C525/1.

50 Article 5, 6 and 7 Consumer Credit Directive 2008. Also see: European Commission ‘Proposal for a
Directive of the European Parliament and of the Council on consumer credits’ (Brussels, 30 June 2021)
COM(2021) 347 final.

51  Article 3, 4(2) and 5 Unfair Contract Terms Directive, Point 1(i) Annex and Recital 16 and 20 Unfair
Contract Terms Directive; European Commission, ‘Guidance on the interpretation and application of
Council Directive 93/13/EEC on unfair terms in consumer contracts’ Official Journal of the European Union
(27 September 2019) C323/4.

52  Chapter I Unfair Commercial Practices Directive; European Commission ‘Guidance on the interpretation
and application of Directive 2005/29/EC of the European Parliament and of the Council concerning
unfair business-to-consumer commercial practices in the internal market’ Official Journal of the European
Union (29 December 2021) C526/1; European Commission ‘Commission staff working document:
Guidance on the implementation/application of Directive 2005/29/EC on Unfair Commercial Practices’
(Brussels, 25 May 2016) COM(2016) 320 final. See e.g.: E. Biillesbach (2008) ‘Auslegung der irrefithrenden

34



2 RATIONE PERSONAE SCOPE

2.3.7 Should the same policy considerations underly the usership consumer’s protection?

At the beginning of this chapter, paragraph 2.2 and 2.3 made an analysis of the most
important consumer policy considerations that follow from the selected EU directives.
Regardless of the scope of the selected directives, this analysis is made to assess whether
the mobility usership consumer should fall under these policy considerations or whether
these policy considerations should not (directly) apply to this type of consumer.

It follows from the analysis above that the cornerstones of EU policy considerations
relating to consumer protection should apply and be pursued for all consumers, including
mobility usership consumers. After all, the equal approach to consumer policy within the
EU also stimulates these most important cornerstones of consumer policy. This applies,
for example, to the principle of legal certainty (paragraph 2.3.3), which enables consumers
to know the law that applies to them. The contribution that will be made to legal certainty
will be especially positive if the consumer policy is the same. At the same time, this equal
approach to consumers can stimulate the internal European market (paragraph 2.3.2).

The impactful pursuit of a high level of consumer protection (paragraph 2.3.1) and
a correct balance between the contracting parties (paragraph 2.3.6) applies to all
consumers; the fact that mobility usership is the product or service does not affect the
consumer. This also applies to the encouragement of the policy cornerstones of consumer
confidence (paragraph 2.3.4) and consumer awareness and knowledge (paragraph 2.3.5),
which are mainly expressed in the right to information. Here too, the fact that this
concerns a mobility usership consumer does not alter the fact that the consumer is still
entitled to information to promote consumer confidence, awareness, and knowledge. In
addition, this cornerstone of EU consumer policy might even be more important for new
developments and business models, such as mobility usership, precisely because it is new
(and unknown). After all, there may be more uncertainty about the implications of use
of mobility, which makes encouraging consumer confidence important. Furthermore,
there is a greater chance that consumers lack knowledge and awareness because the
business model is new and is not yet seen as an established business model. Pursuing
these policy goals is therefore important for mobility usership consumers to fill this
knowledge gap.

All in all, at least the same policy considerations underlie the protection of the mobility
usership consumer because there is essentially no clear reason to approach consumers

Geschiftspraktiken des Anhangs I der Richtlinie 2005/29/EG iiber unlautere Geschiftspraktiken’
Miinchener Universitdtsschriften, Reihe der Juristischen Fakultat, Band 222 (Miinchen: C.H. Beck), pp. 3-13.
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differently. The fact that it concerns a mobility usership consumer does not alter this.
In the light of the EU sustainability agenda, it could become even more important to
stimulate the acceptance of mobility usership, emphasizing all these principles.” At
the same time, this also raises questions about the potential need for additional duties
of care in mobility usership agreements. Unlike traditional ownership models, where
individuals have an interest in maintaining the longevity and quality of their owned
vehicle, consumers of mobility usership may not feel the same sense of ownership or
attachment to the vehicles they use. This could potentially lead to less diligent care and
maintenance, which may impact the durability and sustainability of the products over
time.

2.4 CONTRACT PARTIES IN MOBILITY USERSHIP

EU Consumer law commonly contrasts two actors, the providers/professional party
with their responsibilities and obligations on the one hand versus the consumer with
their rights on the other hand. The qualification as ‘professional party” or ‘consumer’
is critical for the application of consumer protection. This specifically concerns the
situation in which the provider offers a service or sells something, and it is the consumer
who accepts this (and not the other way around).’ In order to determine whether
the current legal framework provides equivalent protection to mobility usership
consumers in comparison to the traditional sales-based consumer, it is relevant to first
examine whether the contract parties of mobility usership could be qualified as either a
‘professional party’ or ‘consumer’ under the definitions of selected directives. In the case
where the consumer and/or provider of mobility usership do not fall under the scope
of the directive, then in principle no consumer protection is offered by this directive.
However, if the consumer and provider fall under the ratione personae scope, protection
under this directive is not immediately certain because the mobility usership contract

53 European Commission, ‘A New Deal for Consumers™ (Brussels, 11 April 2018) COM (2018) 183 final;
European Commission ‘Sustainable and Smart Mobility Strategy — putting European transport on track
for the future’ (Brussels, 9 December 2020) COM(2020) 789) final; European Commission ‘A new Circular
Economy Action Plan For a cleaner and more competitive Europe’ (Brussels, 11 March 2020) COM(2020)
98 final.

54 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, pp. 9-10; European Commission, ‘Exploratory study of consumer issues in online
peer-to-peer platform markets’ Task 1 Report (March 2017), DOI: 10.2838/7661, <C:\Users\63150jdv\
AppData\Local\Temp\1\Annex1_Taskl_ReportMay2017pdf.pdf> accessed 31 October 2019; Asser/
Hijma 7-12019/103-121; E.H. Hondius (2006) “The Notion of Consumer: European Union versus Member
States’ Sydney Law Review (28)89, p. 95 et seq; C. Meller-Hannich, E. Krausbeck, R. Wittke (2019) ‘Der
Verbraucher in der Sharing Economy’ Verbraucher und Recht, pp. 403 et seq.
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should cumulatively meet the rationae materiae scope of that directive. The latter is
discussed in chapter 3.

Figure 4 shows a graphical overview of the different contract parties in mobility usership
that are examined to determine whether these fall under the rationae personae scope of
the directives. The different parties could have a dual capacity, being both a provider and
a consumer.” This is explained for each figure below.

Figure 4: Contract parties of mobility usership
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2.4.1 Figure 1: Capacity of the private company

The first example in Figure 4 represents the dual capacity of the private company, which
on the one hand may act in the capacity of provider and on the other hand as user.* For
example, a private company like Greenwheels offers a fleet of cars to their consumers. In
this case, Greenwheels is the provider of mobility usership. At the same time, Greenwheels
buys or leases their fleet from another contracting party. In this case, Greenwheels is the
buyer or lessee.” Nevertheless, the latter relationship is not researched as it falls outside

55 CJEU, Case C-110/14, 3 September 2015, ECLI:EU:C:2015:538 (Horatiu Ovidiu Costea v SC Volksbank
Romania SA), p. 20; CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with
annotation of D.W.E. Verkade.

56  Mobility usership variations (a), (b), (c) and (d).

57  Greenwheels ‘Een auto als het jou uitkomt’ <https://www.greenwheels.com/nl/> accessed 9 July 2020.
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the scope of the study as it concerns either a B2B relationship or a C2B relationship where
an individual provider delivers to a private company and consumer protection does not
apply to such contracts.®® On the other hand, the B2C variation where a private company
such as Greenwheels offers mobility to consumers is included in this research as the
rights of consumers might be effected. For example, if Greenwheels’ vehicle breaks down
during a ride, does the consumer have rights vis-a-vis Greenwheels? Paragraph 2.5.1 will
discuss the question of whether the private company can be qualified as a professional
party and paragraph 2.6.2 discusses whether the private company can be qualified as a
consumer.

2.4.2 Figure 2: Capacity of the cooperative

The second example in Figure 4 exemplifies the (dual) capacity of a (h) cooperative as a type
of collaborative mobility sharing model (Figure 2). A cooperative can be characterised as
a collaboration of entrepreneurs and/or private individuals who are members with whom
the cooperative concludes agreements and on whose behalf the cooperative carries out
activities. These members enter into agreements with the venture, driven by the cooperative
to achieve a common goal.” This could, for example, be the joint purchase of vehicles,
such as bicycles or cars, so that the members can use these vehicles to get around. There
are various cooperatives, namely those of (1) entrepreneurs or producers, (2) consumers,
(3) employees and finally a combination of these member groups in the form of (4) multi-
stakeholder cooperatives. This research focusses on consumer cooperatives because this
study concerns the question of whether bilateral B2C relationships fall under the scope of
the selected directives. Therefore, only the consumer cooperative is relevant. In consumer
cooperatives on mobility usership, the members (being consumers) purchase mobility
from their cooperative, which can buy the vehicles for them. In this way, the members

58  The rules of consumer law pertain to the situation in which a consumer is the buyer of a professional party
(B2C) and not the opposite situation where the consumer is the supplier. In C2B contracts, the consumer
can, in principle, not rely on the mandatory protection of consumer law. See: M.B.M. Loos (2015)
‘Consumentenbescherming bij de consumentenverkoop van autos’ Weekblad voor Privaatrecht, Notariaat
en Registratie 2015/7062; M.Y. Schaub (2019) ‘Wie is handelaar?’ Tijdschrift voor Consumentenrecht en
handelspraktijken 2019(1), pp. 5-13.

59  Asser/Rensen 2-IIT 2022/249; J.T.L. Nillesen & H.T.P.M. van den Hurk, Belastingheffing van codperaties
(Fed Fiscale Brochures) (Deventer: Wolters Kluwer 2018), nr. 1.1, 1.2.3; M. Beudeker e.a./]. Nijland &
D.EM.M. Zaman, De codperatie anno 2017. Verslag van het op 12 september 2017 te Leiden gehouden
symposium van KNB, VOC en Universiteit Leiden (Ars Notariatus nr. 166) (Deventer: Wolters Kluwer,
2018); W. van Opstal (2010) ‘De Codperatie, organisatievorm uit het verleden voor onze samenleving
van morgen? Aktief (2), pp. 8 et seq; B. Snijder-Kuipers and G.J.C. Rensen, Handboek notarieel
ondernemingsrecht: Deel 2 — Vereniging, codperatie en onderlinge waarborgmaatschappij (Serie vanwege Van
der Heijden Instituut, nr. 132-2, Wolters Kluwer, 2019).
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(being consumers) aim to purchase the goods and/or services they require at a more
favourable (and affordable) price.®* An example is Codperatieauto.** The cooperative can
act as a provider of mobility usership as a collection of the members (private individuals)
who jointly own a fleet of vehicles. As a result, these members (private individuals) are
the co-owners of the vehicles. At the same time, Codperatieauto also operates as a buyer,
buying or leasing a fleet of cars from another contract party.*? The dual capacity is relevant
because a cooperative may consist of members who are both co-owners and consumers.
This means that a cooperative consisting of consuming members could be subject to
consumer law. Different variations are possible. The first variation is that the cooperative
offers mobility directly to the consumer. Second, there exists a variation whereby the
cooperative buys or leases a fleet of cars from a private company and offers the use of
vehicles to the consumer. As a result, the cooperative could play both roles of provider
and consumer.®® Here too, variations that could affect consumer rights are included in
this research. For example, if a vehicle of Codperatieauto breaks down during the ride,
does the consumer (who is possibly also a co-owner of these vehicles) have rights vis-
a-vis Cooperatieauto and/or the producer or seller who sold the fleet to Codperatieauto?
Paragraph 2.5.2 will discuss the question of whether the cooperative can be qualified as a
professional party and paragraph 2.6.2 discusses whether the cooperative can be qualified
as a consumer.

2.4.3 Figure 3: Capacity of the individual

The third example in Figure 1 represents the capacity of the individual, who can act in
different capacities. After all, the individual can be both a consumer and a provider,
resulting in a possible C2C relationship.®* After all, the role of the individual is no longer
confined to the role of consumer; they can also step into the role of the provider in

60  Asser/Rensen 2-III 2022/249; J.T.L. Nillesen & H.T.P.M. van den Hurk, Belastingheffing van codperaties
(Fed Fiscale Brochures) (Deventer: Wolters Kluwer 2018), nr. 1.1, 1.2.3; M. Beudeker e.a./]. Nijland &
D.EM.M. Zaman, De codperatie anno 2017. Verslag van het op 12 september 2017 te Leiden gehouden
symposium van KNB, VOC en Universiteit Leiden (Ars Notariatus nr. 166) (Deventer: Wolters Kluwer,
2018); W. van Opstal (2010) ‘De Codperatie, organisatievorm uit het verleden voor onze samenleving
van morgen?’ Aktief (2), pp. 8 et seq; B. Snijder-Kuipers and G.J.C. Rensen, Handboek notarieel
ondernemingsrecht: Deel 2 — Vereniging, codperatie en onderlinge waarborgmaatschappij (Serie vanwege Van
der Heijden Instituut, nr. 132-2, Wolters Kluwer, 2019).

61  Cooperatieauto, <https://www.cooperatieauto.nl> accessed 22 June 2023.

62  Partago, ‘Cooperatief ondernemen’ <https://www.partago.be/onze-cooperatie.html> accessed 9 July 2020.

63 M. Beudeker e.a./]. Nijland & D.EM.M. Zaman, De cooperatie anno 2017. Verslag van het op 12 september
2017 te Leiden gehouden symposium van KNB, VOC en Universiteit Leiden (Ars Notariatus nr. 166)
(Deventer: Wolters Kluwer, 2018), p. 1.4.

64  This entails the so-called C2C or P2P relationship.
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a mobility usership model.*® An example is Snappcar, a (e) C2C carsharing platform,
connecting car owners (individual providers) with individuals who need a car
(consumers).*® In addition, there are two other variations of C2C, namely (f) formal
C2C collaborative sharing through an individual sharing contract, and (g) informal
C2C collaborative sharing without a contract. These are explained in more detail in
paragraph 1.2.2. The classification of the parties in this type of contractual relationships
is crucial. Therefore, this research focusses on the circumstance where consumer rights
are affected. For example, does the consumer have rights vis-a-vis the owner of the
car? An additional question is whether the platform, like Snapcar, plays an operational
role in this. However, this question falls outside the scope of this research because the
research is focussed on the two-sided relationship between the (individual) provider and
the consumer and not on the role of the platform in the triangular Provider-Platform-
Consumer relationship.

Paragraph 2.5.3 will discuss the question of whether the individual (an individual
provider) can be qualified as a professional party and paragraph 2.6.1 discusses whether
the individual (an individual user) can be qualified as a consumer.

2.5 RATIONE PERSONAE SCOPE: WHO QUALIFIES AS A PROFESSIONAL
PARTY?

Even though this research is primarily focussed on the rights of the consumer, the role
of the provider and whether he could be considered a professional party is vital because
it affects the applicability of consumer legislation. After all, consumer protection is only
granted to a bilateral B2C contract.” This paragraph examines whether the provider of

65 CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of
D.W.E Verkade; L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers
and the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV,
2012), pp. 41, 43; C. Meller-Hannich, E. Krausbeck, R. Wittke (2019) ‘Der Verbraucher in der Sharing
Economy’ Verbraucher und Recht, pp. 403-408; V. Mak (2021), ‘Contracteren in de platformeconomie: De
derde-aanbieder als zwakke partij Maandblad voor Vermogensrecht 2021(2), pp. 57-63.

66  Snappcar, ‘Rent a car in your neighborhood’ <https://www.snappcar.nl/en> accessed 9 June 2020. Another
example is Mywheels: Mywheels, ‘Huur en open een auto met je smartphone’ <https://mywheels.nl>
accessed 9 June 2020.

67 Definition consumer: Article 2(1) Consumer Rights Directive; Article 2(2) Consumer Sales Directive;
Article 1(a) Consumer Sales Directive; Article 3(a) Consumer Credit Directive 2008; Article 2(a) Unfair
Commercial Practices Directive; Article 2(b) Unfair Contract Terms Directive; Definition professional
party (seller/trader/creditor/supplier): Article 2(2) Consumer Rights Directive; Article 2(3) Consumer
Sales Directive; Article 1(c) Consumer Sales Directive; Article 3(b) Consumer Credit Directive 2008;
Article 2(b) Unfair Commercial Practices Directive; Article 2(c) Unfair Contract Terms Directive. Also
see: European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
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mobility usership in its different capacities could be considered a professional party.® This
covers the left side of Figure 4 and will be discussed below from top to bottom. In the cases
in which the parties cannot be classified as a provider under EU law, it will be examined
whether this is possible under the selected national laws and under what conditions.®
Each directive uses different terminology while all refer in principle to the notion of the
professional party. All directives broadly define a professional party as any natural or
legal person, irrespective of whether they are privately or publicly owned, who is acting,
including through any legal agent that is acting on that persons behalf, for purposes
relating to that person’s trade, business, or profession.” Table 4 shows that despite the
differing terminology in each directive, the definition of the professional party consists
of two significant components:”' (1) a natural or legal person that (2) acts for purposes
related to trade, business, or profession.”

COM(2016) 356 final, pp. 9-10; European Commission, ‘Exploratory study of consumer issues in online
peer-to-peer platform markets’ Task 1 Report (March 2017), DOI: 10.2838/7661, <C:\Users\63150jdv\
AppData\Local\Temp\1\Annex1_Taskl_ReportMay2017pdf.pdf> accessed 31 October 2019; Asser/
Hijma 7-12019/103-121; E.H. Hondius (2006) “The Notion of Consumer: European Union versus Member
States’ Sydney Law Review (28)89, pp. 95 et seq; V. Cap, P. Schwarzenegger, B. Luger, P. Bydlinski, and
J. Stabentheiner (2012) ‘Die Richtlinie tiber die Rechte der Verbraucher (2011/83/EU vom 25. Oktober
2011)" Manz'sche Verlags- und Universititsbuchhandlung GmbH, Wien, pp. 15-20; M. Rezek ‘Contracts
concluded away from business premises and contracts concluded through distance communication in
the light of the Proposal for a Directive on Consumer Rights” in: H. Schulte-N6lke and L. Tichy (eds.),
Perspectives for European Consumer Law: Towards a Directive on Consumer Rights and Beyond (Munich:
Sellier European law publishers GmbH, 2010), pp. 109-116.

68  Definition professional party (seller/trader/creditor/supplier): Article 2(2) Consumer Rights Directive;
Article 2(3) Consumer Sales Directive; Article 1(c) Consumer Sales Directive; Article 3(b) Consumer
Credit Directive 2008; Article 2(b) Unfair Commercial Practices Directive; Article 2(c) Unfair Contract
Terms Directive.

69  Viz. The Netherlands, Germany, France and Belgium.

70 In relation to contracts covered by this Directive, ‘Professional party’. See: Article 2(3) Consumer Sales
Directive 1999, Article 2(3) Consumer Sales Directive, Article 2(2) Consumer Rights Directive, Article 2(b)
Unfair Commercial Practices Directive, Article 1 Unfair Contract Terms Directive, Article 3(a) Consumer
Credit Directive 2008.

71  The similar way of defining this term is also recognized, for example: CJEU, Case C-105/17, 4 October 2018,
ECLI:EU:C:2018:808 (Kamenova), pp. 25-27.

72 For example, the Consumer Sales Directive refers to a seller whereas the Consumer Credit Directive 2008
refers to a creditor and the Consumer Rights Directive refers to a trader Respectively seller (Article 2(3)
Consumer Sales Directive), creditor (Article 3(b) Consumer Credit Directive 2008), trader (Article 2(2)
Consumer Rights Directive). J. Calais-Auloy, H. Temple and M. Depincé, Droit de la consummation (10®
Edition, Paris: Dalloz, 2020), pp. 4-7. See for the notion of the seller: R. Canavan, ‘Contracts of sale’ in:
C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar
Publishing Limited, 2016), pp. 266-274. See on the notion of trader under Unfair Contract Terms Directive:
P. Rott ‘Unfair contract terms’ in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract
Law (Glos, Edward Elgar Publishing Limited, 2016), pp. 289-290; C-M. Péglion-Zika, La Notion de Clause
Abusive: Etude de Droit de la Consommation (Issy-les-Moulineaux Cedex, LGDJ, Lextenso éditions, 2018),
pp. 21-22.
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Table 4: Elements of the notion of the professional party

Elements of the notion of the professional party
Acting for purposes related to:
:
—_ 1z =) — —_— ]
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EU directive A oA Z|lR|F|lOcas|lA|O|A|< o0& &
Article 2(3) CSD Seller X | x| x X | x| x X X
Article 2(2) CRD Trader X | x| X X | x| x X X
Article 3(b) CCD Creditor X | x| x X X
Article 2(c) UCTD Seller X | x| x X X X
Supplier X | x| x X X X
Article 2(b) UCPD Trader X | x| X X | x| x X

2.5.1 Private company

As follows from Table 1, private companies can offer both exclusive mobility use and shared
mobility use. Therefore, both models are examined to determine whether the private
company that offers mobility usership is considered a professional party. Exclusive mobility
use, also known as private lease, entails the relationship between lessor (mobility usership
provider) and lessee (consumer).”? A private lease is defined as a form of mobility use
where the consumer contracts the long-term use of a vehicle at a fixed, periodic rate. After
the contract ends, the vehicle is returned to the mobility usership provider. In any case, the
provider remains the legal owner of the leased vehicles.” Clearly, the exclusive mobility
provider is considered a professional party because the provider is acting for purposes
relating to that person’s trade, business, or profession.” In addition, the assessment for the
shared mobility provider is as clear as for exclusive mobility provider because the shared
mobility provider offers their own fleet of vehicles to the consumer which also entails

73 Private lease is also known as operational lease, as long as the ownership of the vehicle is not transferred.

74 V. Mak (2019) ‘Consumentenbescherming bij servitization' Preadviezen Vereniging voor de vergelijkende
studie van het recht 2019-1, pp. 69-98; S.E. Machiels and T.M. Penninks (2015) ‘Private lease’ Tijdschrift voor
Financieel Recht (5), pp. 165 et seq; ]. de Vogel (2020) ‘Private Lease: Consumer Credit in Disguise?’ Journal
of European Consumer and Market Law (9)2, pp. 51-60.

75 In relation to contracts covered by this Directive, ‘Professional party’. See: Article 2(3) Consumer Sales
Directive 1999; Article 2(3) Consumer Sales Directive; Article 2(2) Consumer Rights Directive; Article 2(b)
Unfair Commercial Practices Directive; Article 1 Unfair Contract Terms Directive; Article 3(a) Consumer
Credit Directive 2008.
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acting for purposes relating to that person’s trade, business, or profession.” As a result,
the mobility usership provider falls within the personal scope of the selected directives.
This applies equally to exclusive use as it does to shared use.”

2.5.2 Cooperative

Paragraph 2.4.2 already introduced the cooperative as a potential contract party in mobility
usership, which refers to (h) collaborative sharing as a cooperative.”® Furthermore, this
paragraph clarified that this study only concerns consumer cooperatives. The status of
a consumer cooperative does not alter the qualification of the cooperative in general.
Therefore, when the term cooperative is used below, it always refers to a consumer
cooperative. The main assessment of this section is to examine whether these consumer
cooperatives promote the trade or professional interests of their members and are therefore
acting for purposes related to trade, business, or profession.

The cooperative reaches its targets through a jointly owned and democratically controlled
venture distributing benefits based on use.”” This means that the cooperative concludes
agreements with the members in the business that the cooperative carries out on behalf

76 In relation to contracts covered by this Directive, ‘Professional party’. See: Article 2(3) Consumer Sales
Directive 1999; Article 2(3) Consumer Sales Directive; Article 2(2) Consumer Rights Directive; Article 2(b)
Unfair Commercial Practices Directive; Article 1 Unfair Contract Terms Directive; Article 3(a) Consumer
Credit Directive 2008.

77  Definition professional party (seller/trader/creditor/supplier): Article 2(2) Consumer Rights Directive;
Article 2(3) Consumer Sales Directive; Article 1(c) Consumer Sales Directive; Article 3(b) Consumer
Credit Directive 2008; Article 2(b) Unfair Commercial Practices Directive; Article 2(c) Unfair Contract
Terms Directive.

78 Also see paragraph 1.2.2. where the cooperative is first mentioned regarding the different types of
collaborative sharing. To recall, type (h) collaborative sharing as a cooperative only exists for shared
mobility and not for exclusive use.

79 W. Majee and A. Hoyt (2011) ‘Cooperatives and Community Development: A Perspective on
the Use of Cooperatives in Development’ Journal of Community Practice (19)1, pp. 48-52, DOI:
10.1080/10705422.2011.550260; P. Somerville (2007) ‘Co-operative identity’ Journal of Co-operative Studies
(40)1, pp. 5-17; B.J. Fairbairn, M. Bold L. Fulton, H. Ketilson, D. Ish (1995) ‘Co-operatives and community
development: Economics in social perspective’ Center for the Study of Co-operatives, Diefenbaker Centre,
University of Saskatchewan; International Co-operative Alliance, ‘Guidance Notes to the Co-operative
Principles’ <https://www.ica.coop/sites/default/files/publication-files/ica-guidance-notes-en-310629900.
pdf> accessed 30 march 2021; K.A. Zeuli and R. Cropp ‘Cooperatives: Principles and practices in the
21st Century, pp. 1-45, <http://learningstore.uwex.edu/assets/pdfs/A1457.PDF> accessed 30 march
2021; European Commission, ‘Cooperatives <https://ec.europa.eu/growth/sectors/social-economy/
cooperatives_en> accessed 20 May 2020; Commission of the European Communities, ‘Communication
from the Commission to the Council and the European Parliament, the European Economic and Social
Committee and the Committee of Regions: On the promotion of co-operative societies in Europe’ (Brussels,
23 February 2004) COM(2004) 18 final, p. 6.
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of its members. These members enter into agreements with the cooperative, driven by
the cooperative to achieve a common goal.® Individuals aim to combine their resources
voluntarily to capture greater or different benefits from a venture than if the venture were
undertaken individually. In case of (h) collaborative sharing as a cooperative, this common
target refers to the joint purchase of a fleet of vehicles whereby the private individuals
jointly own this fleet. By combining resources, the individuals can purchase vehicles and
capture greater benefits by using the vehicle more efficiently at lower costs compared to
ownership. As a result, these cooperatives can be characterised as a collaboration of private
individuals who are members of the cooperative to meet common economic, social, and
cultural targets acting for purposes related to trade, business, or profession. Consequently,
a cooperative can be seen as a professional party if it acts for purposes related to trade,
business, or profession.®! This also raises the question whether, for example, a very
small cooperative, where three individuals purchase and share one bicycle, qualify as
professional party. In my opinion, this could lead to an undesirable situation as it would
impose increased obligations on such a small cooperative.

A cooperative may have a profit motive and may distribute a profit to its members.*
A cooperative can enter into agreements with members, which means that members of
a cooperative could have a double identity where members are not only the owner, but
also the user of their cooperative (Figure 4). However, it is possible to hold a share of a

80 Asser/Rensen 2-IIT 2022/249; J.T.L. Nillesen & H.T.P.M. van den Hurk, Belastingheffing van codperaties
(Fed Fiscale Brochures) (Deventer: Wolters Kluwer, 2018), nr. 1.1, 1.2.3; M. Beudeker e.a./]. Nijland &
D.EM.M. Zaman, De codperatie anno 2017. Verslag van het op 12 september 2017 te Leiden gehouden
symposium van KNB, VOC en Universiteit Leiden (Ars Notariatus nr. 166) (Deventer: Wolters Kluwer,
2018); W. van Opstal (2010) ‘De Codperatie, organisatievorm uit het verleden voor onze samenleving
van morgen? Aktief (2), pp. 8 et seq; B. Snijder-Kuipers and G.J.C. Rensen, Handboek notarieel
ondernemingsrecht: Deel 2 — Vereniging, cooperatie en onderlinge waarborgmaatschappij (Serie vanwege Van
der Heijden Instituut, nr. 132-2, Wolters Kluwer, 2019).

81 If the cooperative were organized as a Non-Governmental Organization, this would not lead to a different
outcome. See: W. Majee and A. Hoyt (2011) ‘Cooperatives and Community Development: A Perspective
on the Use of Cooperatives in Development’ Journal of Community Practice (19)1, pp. 48-52, DOLI:
10.1080/10705422.2011.550260; P. Somerville (2007) ‘Co-operative identity’ Journal of Co-operative Studies
(40)1, pp. 5-17; B.J. Fairbairn, M. Bold L. Fulton, H. Ketilson, D. Ish (1995) ‘Co-operatives and community
development: Economics in social perspective’ Center for the Study of Co-operatives, Diefenbaker Centre,
University of Saskatchewan; International Co-operative Alliance, ‘Guidance Notes to the Co-operative
Principles’  <https://www.ica.coop/sites/default/files/publication-files/ica-guidance-notes-en-310629900.
pdf> accessed 30 march 2021; K.A. Zeuli and R. Cropp ‘Cooperatives: Principles and practices in the
21st Century, pp. 1-45, <http://learningstore.uwex.edu/assets/pdfs/A1457 PDF> accessed 30 march
2021; European Commission, ‘Cooperatives <https://ec.europa.eu/growth/sectors/social-economy/
cooperatives_en> accessed 20 May 2020; Commission of the European Communities, ‘Communication
from the Commission to the Council and the European Parliament, the European Economic and Social
Committee and the Committee of Regions: On the promotion of co-operative societies in Europe’ (Brussels,
23 February 2004) COM(2004) 18 final, p. 6.

82  Asser/Rensen 2-III 2022/226.
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cooperative as a co-owner without being a user and vice versa. This means that consumer
cooperatives are not solely investor-driven but also user-driven.**

Asmobility usership often extends beyond borders, itis also relevant to qualify the European
Cooperative Society (SCE) here. The SCE is an optional legal form of a cooperative, which
aims to facilitate cross-border and transnational activities of cooperatives. A condition for
such an SCE is that the members cannot be based in only one Member State. Furthermore,
the SCE is required to unite residents from more than one Member State.* The regulation
on the SCE stipulates that its main objective must be to satisfy the needs of its members
and/or the development of their economic and social activities, in particular by concluding
contracts with them for the supply of goods or services or for the performance of activities
of the type that the SCE carries out or orders.*” This means that the SCE is, in principle, a
legal entity that acts for purposes related to trade, business, or profession (Table 4), which
means that the SCE also qualifies as a professional party.

The examined Member States also consider their national variations of the cooperative
a professional party. Both in the Netherlands and Belgium respectively, the Dutch
cooperative and the Belgian cooperative company (CV) are considered legal entities that
act for purposes related to trade, business, or profession (Table 4), which means that they
qualify as professional parties.® This also applies for the German registered cooperative

83 M. Beudeker e.a./]. Nijland & D.EM.M. Zaman, De codperatie anno 2017. Verslag van het op 12 september
2017 te Leiden gehouden symposium van KNB, VOC en Universiteit Leiden (Ars Notariatus nr. 166)
(Deventer: Wolters Kluwer, 2018), p. 1.4; W. Majee and A. Hoyt (2011) ‘Cooperatives and Community
Development: A Perspective on the Use of Cooperatives in Development” Journal of Community Practice
(19)1, pp. 48-52, DOI: 10.1080/10705422.2011.550260; International Co-operative Alliance, ‘Guidance
Notes to the Co-operative Principles’ <https://www.ica.coop/sites/default/files/publication-files/ica-
guidance-notes-en-310629900.pdf> accessed 30 march 2021; K.A. Zeuli and R. Cropp ‘Cooperatives:
Principles and practices in the 21st Century, pp. 1-45, <http://learningstore.uwex.edu/assets/pdfs/A1457.
PDF> accessed 30 march 2021; W. van Opstal (2010) ‘De Cooperatie, organisatievorm uit het verleden
voor onze samenleving van morgen?’ Aktief (2), pp. 8 et seq; Asser/Rensen 2-IIT 2022/227; R.C.J. Galle,
Handboek Codperatie (Convoy Uitgevers Bv, 2012); B. Snijder-Kuipers and G.J.C. Rensen, Handboek
notarieel ondernemingsrecht: Deel 2 — Vereniging, cooperatie en onderlinge waarborgmaatschappij (Serie
vanwege Van der Heijden Instituut, nr. 132-2, Wolters Kluwer, 2019); Organisation for Economic Co-
operation and Development, ‘Protecting Consumers In Peer Platform Markets: Exploring The Issues
Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the Digital Economy’ (28 April 2016)
DSTI/CP(2015)4/REV2, p. 7, <https://one.oecd.org/document/DSTI/CP(2015)4/REV2/en/pdf> accessed
28 July 2020.

84  Article 1(3), (5) SCE Regulation.

85 Article 1(3), (5) SCE Regulation. Note: An SCE may also aim to satisfy the needs of its members by
promoting their participation in economic activities in one or more SCEs and/or national cooperatives. An
SCE may carry out its activities through a subsidiary.

86  Article 2:3 Dutch Civil Code; Dutch Structure Regulation Act for large cooperatives and mutual guarantee
companies; Article 1:5(2), 6:1, 8:4 Belgian Code on Companies and Associations; Belgian Chamber of
Representatives, ‘Projet de Loi introduisant le Code des sociétés et des associations et portant des dispositions
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(eG), which should promote the (social or cultural) interests or ventures of its members
through their joint operation.*” Furthermore, the German registered cooperative is a legal
person,® which qualifies as a professional party under German national law.* In France,
the French cooperative society of collective interest is a company voluntarily formed by
several individuals who are united in the effort to meet their economic or social needs by
the establishment of the necessary means. Accordingly, the French cooperative society of
collective interest is also qualified as a professional party because it concerns a company
that acts for business purposes.” This means that both within the SCE and in the Member
States, cooperatives qualify as professional parties because they act for purposes related to
their trade, business, or profession.’!

Association

Although (h) collaborative mobility sharing with co-owners is usually organised as a
cooperative, collaborative sharing of mobility is sometimes organised as an association.
Nevertheless, collaborative sharing as an association is not further examined in this
study because there were no examples available. For the sake of completeness, it is briefly
considered whether an association can be seen as a professional party.

An association is a permanent grouping of natural and/or legal persons whose members
pool their knowledge or their activities. This could be either for a purpose in the general
interest or to promote the trade or professional interests of its members.”* This means
that the association qualifies as a professional party. The examined Member States also
consider their national variations of the association a professional party.

diverses (PARTIE I)” (4 juin 2018) DOC 54 3119/001, pp. 30, 31, 190; Belgian Chamber of Representatives,
‘Projet de Loi introduisant le Code des sociétés et des associations et portant des dispositions diverses (PARTIE
1I)’ (4 juin 2018) DOC 54 3119/002, pp. 80, 81, 100, 118. Note: The Dutch cooperative is qualified as an
association and should be established by notarial deed. It must, according to the statutes, set itself the objective
of meeting certain needs of its members by virtue of agreements, concluded with them in the business that it
carries on or has carried out for their benefit for this purpose, see Article 2:53 Dutch Civil Code.

87  Section 1 German Cooperative Society Act.

88  Section 17 German Cooperative Society Act; Wissenschaftlicher Service Deutscher bundestag, ‘Ausarbeitung
- Zur Geschichte und aktuellen Situation von Genossenschaften’ (Deutsches Bundestag, 2018) WD 1-3000-
001/18, pp. 4-17, <https://www.bundestag.de/resource/blob/551654/645df4e523cdb75608768f872637fcd8/
wd-1-001-18-pdf-data.pdf> accessed 4 September 2023. Also see: Section 2 German Commercial Law Act;
Table 4: Elements of the notion of the professional party.

89  Section 2 German Commercial Law Act.

90 Article 1 French Law on the Status of Cooperation.

91 Article 1(5) Council Regulation (EC) No 1435/2003 of 22 July 2003 on the Statute for a European
Cooperative Society (SCE); Article 2:3 Dutch Civil Code; Article 1:5(2) Belgian Code on Companies
and Associations; Section 17 German Cooperative Society Act; Section 2 German Commercial Law Act;
Article 1 French Law on the Status of Cooperation.

92 Article 1(1) Amended proposal for a Council Regulation (EEC) on the statute for a European Association
COM(93) 252 final - SYN 386.
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The Dutch association is a legal entity with members aiming at a specific (social) target.
An important characteristic of an association is that it has members, and that the
association may make a profit and use it to achieve its goals. However, profits may not be
distributed to members.”® Therefore, an association can act for purposes related to their
trade, business, or profession in case of mobility usership by purchasing vehicles and
subsequently offering them for use to its members, which allows them to qualify as a
professional party. The Belgian association without legal personality is a group of natural
or legal persons who pursue a goal without any interest. The non-profit organisation is
made up of at least two people. Members of a non-profit organisation cannot receive any
financial benefit from it. Similarly, the French de facto association is where a group meets
for an activity but carries out no formal set-up. It has limited powers and no legal identity.
Both of these examples are neither a legal person nor a legal subject. Nevertheless, they
can act for purposes related to their trade, business, or profession in case of mobility
usership by purchasing vehicles and subsequently offering them for use to its members.
This means that they could qualify as a professional party. Both Belgium and France also
acknowledge associations with legal personality; respectively, the Belgian association with
legal personality and the French association.* These associations promote the trade or
professional interests of their members and are therefore acting for purposes related to
trade, business, or profession, which also grants them the qualification as a professional
party.” In Germany, a division exists between the German economic association and the
German non-economic association.” The German non-economic association acquires
legal capacity by being entered in the register of associations of the competent local court
and does not aim at commercial business operations but is considered a legal entity that
could act for purposes related to trade, business, or profession, which means it qualifies
as a professional party.”” The German economic association aims at a commercial business
operation and acquires legal capacity through state award in the absence of special

93 Article 2:3; 2:26(1) Dutch Civil Code. Note: a target other than one that is described in Article 53(1) or (2)
Dutch Civil Code.

94 A three-way division can be made for Belgium: the non-profit association (vereniging zonder winstoogmerk,
VZW), the international non-profit association (internationale vereniging zonder winstoogmerk, iVZW),
the association of co-owners (vereniging van mede-eigenaars, VME).

95  Article 1:2 Belgian Code on Companies and Associations; Article 1 French Law relating to the contract of
association; Belgian Chamber of Representatives, ‘Projet de Loi introduisant le Code des sociétés et des
associations et portant des dispositions diverses (PARTIE I)’ (4 juin 2018) DOC 54 3119/001, pp. 27-29;
Belgian Chamber of Representatives, ‘Projet de Loi introduisant le Code des sociétés et des associations et
portant des dispositions diverses (PARTIE II)’ (4 juin 2018) DOC 54 3119/002, pp. 30, 31, 118.

96 Respectively: Paragraph 22(1) and 21 German Federal Code.

97  Article 1(1) Amended proposal for a Council Regulation (EEC) on the statute for a European Association
COM(93) 252 final - SYN 386; Article 26-52 Dutch Civil Code; Article 1:2 Belgian Code on Companies
and Associations; Section 21-79 German Federal Code; Article 1 French Law relating to the contract
of association; Paragraph 21 German Federal Code; L. Leuschner, Miinchener Kommentar zum BGB, 9.
Auflage 2021, BGB § 22 Wirtschaftlicher Verein, Rn. 1-4.
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federal regulations.”® The German economic association typically promotes the trade
or professional interests of its members, therefore acting for purposes related to trade,
business, or profession, and thus also qualifies as a professional party. This means that the
mobility usership provider in the capacity of either cooperative or association generally
may fall within the ratione personae scope of consumer directives.

2.5.3 Individual provider

Itis a relatively simple assessment to determine that a private company (paragraph 2.5.1) or
a cooperative (paragraph 2.5.2) is a professional party, since it boils down to the question
of whether a natural or legal person offers the mobility acting for purposes related to trade,
business, or profession.” This assessment becomes a lot more ambiguous for the individual
provider in a C2C relationship (type (e), (f) and (g)), however, but it is relevant due to
the development of collaborative C2C mobility sharing which blurs the line between the
professional party and consumer. This inter alia raises questions on whether the natural
person could qualify as a professional party.'® What is the tipping point between being
a ‘weak’ party, protected by consumer law or a professional party, acting with the notion
of freedom of contract? The starting point of consumer law is that consumer protection
applies to contracts between a professional party and a consumer, where the professional
party provides a service or is a seller, which means that the protection does not exist
between consumers.'” For example, if an individual decides to share his own car with his

98  Paragraph 22(1) German Federal Code; L. Leuschner, Miinchener Kommentar zum BGB, 9. Auflage 2021,
BGB § 22 Wirtschaftlicher Verein, Rn. 1-4.

99  For example, the Consumer Sales Directive refers to a seller whereas the Consumer Credit Directive 2008
refers to a creditor and the Consumer Rights Directive refers to a trader Respectively seller (Article 2(3)
Consumer Sales Directive), creditor (Article 3(b) Consumer Credit Directive 2008), trader (Article 2(2)
Consumer Rights Directive). J. Calais-Auloy, H. Temple and M. Depincé, Droit de la consummation (10™
Edition, Paris : Dalloz, 2020), pp. 4-7. See for the notion of the seller: R. Canavan, ‘Contracts of sale’
in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar
Publishing Limited, 2016), pp. 266-274. See on the notion of trader under Unfair Contract Terms Directive:
P. Rott ‘Unfair contract terms’ in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract
Law (Glos, Edward Elgar Publishing Limited, 2016), pp. 289-290; C-M. Péglion-Zika, La Notion de Clause
Abusive: Etude de Droit de la Consommation (Issy-les-Moulineaux Cedex, LGDJ, Lextenso éditions, 2018),
pp. 21-22.

100 C. Meller-Hannich, E. Krausbeck, R. Wittke (2019) ‘Der Verbraucher in der Sharing Economy’ Verbraucher
und Recht, pp. 403 et seq; Asser/Hijma 7-1 2019/121; European Commission, ‘A European agenda for the
collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356 final.

101 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, pp. 9-10; European Commission, ‘Exploratory study of consumer issues in online
peer-to-peer platform markets’ Task 1 Report (March 2017), DOI: 10.2838/7661, <C:\Users\63150jdv\
AppData\Local\Temp\1\Annex1_Taskl_ReportMay2017pdf.pdf> accessed 31 October 2019; Asser/Hijma
7-12019/103-121; E.H. Hondius (2006) “The Notion of Consumer: European Union versus Member States’
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neighbour in return for some compensation like in type (g), the individual provider will
- most likely — not be considered a professional party. As a result, this neighbour will not be
protected by consumer law, since it entails a C2C contract.'” It becomes more complicated
when the individual provider decides to offer three cars in his neighbourhood in turn for
compensation. The offer is eagerly accepted, and two of the three cars are shared most
of the week. Would the individual provider still be considered a consumer? Or did the
individual become a professional party, acting within its trade, business, or profession?
While consumer legislation is built on the juxtaposition between professional parties and
consumers, the rise of the individual provider has made the boundary between these roles
more complicated since not everyone who carries out economic activities does so as a
professional party.'” The individual provider can offer mobility usership services and can
do so in the capacity of either a self-employed individual or a prosumer. This qualification

is relevant to determine whether either of the parties are a professional party or not, and

consequently for the applicability of consumer rules.'™*

The self-employed individual is a natural person who has no employees and acts and
earns in the performance of his own business, trade, or profession. A comparison of this
definition with the definitions of the professional party in Table 4 shows that the self-
employed individual falls within the definition of the professional party.'®® However, this
does not make him a professional for all his businesses, as a self-employed individual
can offer mobility usership professionally but at the same time be a prosumer for other

Sydney Law Review (28)89, pp. 95 et seq; S. Lorenz, Miinchener Kommentar zum BGB, 8. Auflage 2019, BGB
§ 474 Begriff des Verbrauchsgiiterkaufs; anwendbare Vorschriften, Rn. 22-24.

102 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, pp. 9; S. Lorenz, Miinchener Kommentar zum BGB, 8. Auflage 2019, BGB § 474
Begriff des Verbrauchsgiiterkaufs; anwendbare Vorschriften, Rn. 22-24; C. Meller-Hannich, E. Krausbeck,
R. Wittke (2019) ‘Der Verbraucher in der Sharing Economy’ Verbraucher und Recht, pp. 403 et seq.

103 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, p. 2.

104 C. Meller-Hannich, E. Krausbeck, R. Wittke (2019) ‘Der Verbraucher in der Sharing Economy’ Verbraucher
und Recht, pp. 403 et seq; Asser/Hijma 7-1 2019/121; European Commission, ‘A European agenda for the
collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356 final.

105 A self-employed individual who has no employees. See: Asser/Tjong Tjin Tai 7-IV 2022/70a;
H.N. Schelhaas (2018) ‘Bescherming voor de zelfstandige zonder personeel in het contractenrecht’ Ars
Aequi, p. 681; T. Hartlief (2019) “Zzpers tussen vrijheid en bescherming’ Nederlands Juristenblad 2019/1000;
H.N. Schelhaas, Commerciele contractanten - consistenter differentieren (Den Haag: Boom juridisch,
2018), p. 9; Organisation for Economic Co-operation and Development, ‘Protecting Consumers In Peer
Platform Markets: Exploring The Issues Draft Background Paper for Panel 3.1 of the 2016 Ministerial on
the Digital Economy’ (28 April 2016) DSTI/CP(2015)4/REV2, p. 18, <https://one.oecd.org/document/
DSTI/CP(2015)4/REV2/en/pdf> accessed 28 July 2020; P.P. Swire (2008) ‘When Should ‘Consumers-as-
Producers’ Have to Comply With Consumer Protection Laws?’ 31(4) Journal of consumer policy, pp. 473-
487.
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106

activities, such as sharing his privately owned tools via Peerby.!® In that scenario and

to that extent, the self-employed individual is not considered a professional party. In
conclusion, for the activities that the self-employed individual carries out and are within
the performance of his own business, trade, or profession, the self-employed individual
is a professional party. Table 5 provides a definition of a self-employed individual for the
purposes of this research.

The natural person can also be a prosumer, a category that receives attention in the legal
literature because there are calls to broaden the notion of consumer understanding by using
the term ‘prosumer’.'” Although the position between a small, self-employed provider
and a prosumer might in essence not be that different because neither will benefit from
the scale and economic advantages that the large professional provider has, the prosumer
nevertheless differs from the self-employed individual. Prosumers are a neologism
between the term ‘consumer’, ‘producer’ and subsequently ‘professional’'® The prosumer

106 Peerby is a platform that facilitates neighbours to share and borrow tools from each other, promoting
sustainability and community by reducing the need for buying tools only used occasionally. Peerby,
<https://www.peerby.com> accessed 29 august 2023.

107 T.Hartlief (2017) ‘Het contractenrecht anno 2025’ Nederlands Juristenblad 2017/1392, 26, p. 1801; C. Meller-
Hannich, E. Krausbeck, R. Wittke (2019) ‘Der Verbraucher in der Sharing Economy’ Verbraucher und Recht,
pp. 403 et seq; L. Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers
and the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV,
2012), pp. 41-48; M.B. Loos, L. Guibault, N. Helberger, C. Mak, L. Pessers, K.J. Cseres, and R. Tigner (2011)
‘Analysis of the applicable legal frameworks and suggestions for the contours of a model system of consumer
protection in relation to digital content contracts: Final report, comparative analysis, law & economics
analysis, assessment and development of recommendations for possible future rules on digital content
contracts’ (Amsterdam: University of Amsterdam, Centre for the Study of European Contract Law, 2011),
pp. 41-44; J. Valant (2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary
Research Service, DOI: 10.2861/575862; L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der
Sloot, Digital consumers and the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer
Law International BV, 2012), pp. 41-51; T. Hartlief (2017) ‘Het contractenrecht anno 2025 Nederlands
Juristenblad 2017/1392, 26, p. 1801; OCU Consumers and Users Organisation (2016) ‘Collaboration or
Business? Collaborative consumption: From value for users to a society with values, pp. 9-10, <https://
www.oneplanetnetwork.org/sites/default/files/from-crm/collaboration_or_business_cc_p2p_2016.pdf>
accessed 4 September 2023; G. Straetmans, Consument en markt: onderzoek naar de rechtspositie van de
consument op de Europese interne markt: met de financiéle sector als toetssteen (Diss., Katholieke Universiteit
Leuven 1997), pp. 91-97; V. Mak (2022), ‘A Primavera for European consumer law: re-birth of the consumer
image in the light of digitalisation and sustainability’ Journal of European Consumer and Market Law 11(3),
pp. 77-80.

108 The term was originally used by Toffler as a contraction of ‘consumer’ and ‘producer’. See: A. Toffler, The
Third Wave (New York: Bantam Books, 1980); P.P. Swire (2008) ‘When Should ‘Consumers-as-Producers’
Have to Comply With Consumer Protection Laws?’ 31(4) Journal of consumer policy, pp. 473-487;
L. Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers and the law:
Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV, 2012), pp. 41-
48; M.B. Loos, L. Guibault, N. Helberger, C. Mak, L. Pessers, K.J. Cseres, and R. Tigner (2011) ‘Analysis of
the applicable legal frameworks and suggestions for the contours of a model system of consumer protection
in relation to digital content contracts: Final report, comparative analysis, law & economics analysis,
assessment and development of recommendations for possible future rules on digital content contracts’
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is defined as a natural person who consumes and also produces goods and services.'”
The prosumer’s aim in mobility usership is to use vehicles more efficiently by offering
underutilised resources,'” which clearly diverges from the aim of the self-employed
individual. Furthermore, the prosumer offers the vehicle when it suits him and offering
the vehicle is not originally his main business. In other words, the prosumer does not
become a sophisticated and experienced professional party, contrary to the self-employed
individual."! One of the main characteristics of C2C is that the role of individuals is no
longer confined to the role of consumer, as in traditional B2C business models.''* Table 5
also shows the definition of the prosumer used for this study. The qualification of the
individual provider and the definition of its capacities is deducted from the analysis above.

(Amsterdam: University of Amsterdam, Centre for the Study of European Contract Law, 2011), pp. 41-
44; J. Valant (2015) ‘Consumer protection in the EU — policy overview’ European Parliamentary Research
Service, DOI: 10.2861/575862; L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot,
Digital consumers and the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer
Law International BV, 2012), pp. 41-51; T. Hartlief (2017) ‘Het contractenrecht anno 2025 Nederlands
Juristenblad 2017/1392, 26, p. 1801; OCU Consumers and Users Organisation (2016) ‘Collaboration or
Business? Collaborative consumption: From value for users to a society with values, pp. 9-10, <https://
www.oneplanetnetwork.org/sites/default/files/from-crm/collaboration_or_business_cc_p2p_2016.pdf>
accessed 4 September 2023; G. Straetmans, Consument en markt: onderzoek naar de rechtspositie van de
consument op de Europese interne markt: met de financiéle sector als toetssteen (Diss., Katholieke Universiteit
Leuven 1997), pp. 91-97; V. Mak (2022), ‘A Primavera for European consumer law: re-birth of the consumer
image in the light of digitalisation and sustainability’ Journal of European Consumer and Market Law 11(3),
pp. 77-80.

109 Organisation for Economic Co-operation and Development, ‘Protecting Consumers In Peer Platform
Markets: Exploring The Issues Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the Digital
Economy’ (28 April 2016) DSTI/CP(2015)4/REV2, <https://one.oecd.org/document/DSTI/CP(2015)4/
REV2/en/pdf> accessed 28 July 2020; P.P. Swire (2008) ‘When Should ‘Consumers-as-Producers’ Have to
Comply With Consumer Protection Laws?’ 31(4) Journal of consumer policy, pp. 473-487; T. Hartlief (2017)
‘Het contractenrecht anno 2025 Nederlands Juristenblad 2017/1392, 26, p. 1801; H.N. Schelhaas (2018)
‘Bescherming voor de zelfstandige zonder personeel in het contractenrecht’ Ars Aequi, p. 681.

110 Whether or not with the intervention of an intermediary platform like Snappcar. Prosumers outside
mobility usership also just offer (hand-made) products and sell them.

111 PP. Swire (2008) ‘When Should ‘Consumers-as-Producers’ Have to Comply With Consumer Protection
Laws?’ 31(4) Journal of consumer policy, pp. 473-487; ]. Valant (2015) ‘Consumer protection in the EU -
policy overview’ European Parliamentary Research Service, DOI: 10.2861/575862, p. 16; H.N. Schelhaas,
Commerciele contractanten - consistenter differentieren (Den Haag: Boom juridisch, 2018), p. 9;
Organisation for Economic Co-operation and Development, ‘Protecting Consumers In Peer Platform
Markets: Exploring The Issues Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the
Digital Economy’ (28 April 2016) DSTI/CP(2015)4/REV2, p. 18, <https://one.oecd.org/document/DSTI1/
CP(2015)4/REV2/en/pdf> accessed 28 July 2020.

112 An example is Snappcar, a C2C carsharing marketplace, connecting car owners with individuals who need
a car, see Snappcar, ‘Rent a car in your neighborhood’ <https://www.snappcar.nl/en> accessed 9 June 2020.
Another example is Mywheels: Mywheels, ‘Huur en open een auto met je smartphone’ <https://mywheels.
nl> accessed 9 June 2020. L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital
consumers and the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law
International BV, 2012); European Commission, ‘A European agenda for the collaborative economy’
(Brussels, 2 June 2016) COM(2016) 356 final, p. 9.
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Furthermore, the natural person also has the possibility, regardless of the capacity, to act
as a consumer; this matter is elaborated on in paragraph 2.6.1.

Table 5: Definitions of self-employed individual and prosumer

Definitions of self-employed individual and prosumer

‘Self-employed individual’: Natural person (whether organised as a legal person or not)
who acts and earns in the performance of his own business,
trade, or profession and has no employees.

‘Prosumer’: Natural person who offers (self-owned) underutilised resources
to use these resources more efficiently in exchange for a
compensation.

Although the self-employed individual differs from the prosumer, clarity is needed on
factors that determine whether a prosumer deviates sufficiently from the self-employed
individual to be classified differently. Below, distinguishing factors are elaborated.

Distinguishing between the prosumer and the self-employed: Who is a professional party?
In order to distinguish between the prosumer and the self-employed and determine
whether these individual providers are a professional party, two factors should be taken
into account. First of all, the interpretation of the legal act must be considered, and the
legal consequences that the parties themselves wanted must be determined. Below, the
qualification of a legal act must be examined, which is determined by the legislator and the
legal consequences that must be attached to the legal act.!”® The order of first interpreting
and subsequently qualifying is followed because the correct content of the obligations
must first be established in order to qualify a legal act."'* After all, interpretation is a factual
matter, while qualification is a legal matter.

The capacity of the prosumer should not be interpreted merely based on a pure linguistic
interpretation of the terms of the contract. This means that the substantive legal
relationship is decisive and not solely based on which label the parties have attached to
this. In the Netherlands, the starting point in determining the capacity of the prosumer is
what the parties could deduce from their mutual intentions from each other’s statements

113 J. Waelkens, Interpretatie van rechtshandelingen (Diss., Katholieke Universiteit Leuven, 2015-2016), p. 18;
J. van Drooghenbroeck (2007) ‘Le juge et le contrat’ Tijdschrift voor Belgisch Burgerlijk recht 10, p. 598;
J. Seghrouchni (2021) ‘De kwalificatie van de arbeidsovereenkomst: de rol van de partijbedoeling na het
arrest X/Amsterdam’ Bedrijfsjuridische Berichten 2021/2.

114 ]. Waelkens, Interpretatie van rechtshandelingen (Diss., Katholieke Universiteit Leuven, 2015-2016), p. 18;
J. van Drooghenbroeck (2007) ‘Le juge et le contrat’ Tijdschrift voor Belgisch Burgerlijk recht 10, p. 598;
J. Seghrouchni (2021) ‘De kwalificatie van de arbeidsovereenkomst: de rol van de partijbedoeling na het
arrest X/Amsterdam’ Bedrijfsjuridische Berichten 2021/2.
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or behaviour.'” The meaning that the contracting parties could reasonably attribute to
provisions in the given circumstances, and what they could reasonably expect from each

other in this regard, is leading. In the Netherlands, this standard is better known as the

Haviltex-standard and a similar standard is being used in the examined Member States.''®

German law aims at discovering the actual/subjective intentions of the parties."'” In case
this cannot be determined, the objective interpretation method applies; the agreement
must be assessed from the perspective of a reasonable person who is in the same position as
the contracting parties.'*® The German Federal Court invariably bases this perspective on
its judgments in regards to the interpretation of contracts, considering all circumstances
of the case, such as inter alia the linguistic meaning of words, the system of the contract,
and the possible legal consequences."”* Furthermore, the moment of assessment for the
interpretation of the legal act is in principle the moment of the conclusion of the contract.
Circumstances that occurred after the conclusion of the contract, including the behaviour
of the parties, are not important for the interpretation of a legal act. However, significance

115 Dutch Supreme Court, 13 March 1981, ECLI:NL:HR:1981:AG4158 (Haviltex); Dutch Supreme Court,
5 April 2013, ECLL:NL:HR:2013:BY8101 (Mexx/Lundiform). HN. Schelhaas & W.L. Valk, Uitleg van
rechtshandelingen — In nationaal en internationaal perspectief (Monografieén Privaatrecht nr. 20) (Deventer:
Wolters Kluwer, 2022), 1.2. Also see: EM. Cassel-van Zeeland, ‘5.4 Uitleg: Haviltex-norm’ in: Jac. Hijma
(red.), GS Vermogensrecht (Deventer: Wolters Kluwer); M. Vriend, 2.7 Haviltexmaatstaf nader beschouwd:
betekenis tekst overeenkomst’ in: RJ.Q. Klomp and H.N. Schelhaas (red.), GS Verbintenissenrecht
(Deventer: Wolters Kluwer).

116 Article 5:101 PECL; Article 1I.-8:101 DCFR; Netherlands: Dutch Supreme Court, 13 March 1981,
ECLLNL:HR:1981:AG4158 (Haviltex). Germany: Section 133; 157 German Civil Code. Belgium:
Artikel 5.64; 5.65; 5.66 Belgian Civil Code. France: Article 1188 French Civil Code. See: H.N. Schelhaas
& W.L. Valk, Uitleg van rechtshandelingen - In nationaal en internationaal perspectief (Monografieén
Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 7.

117 Section 133 German Civil Code.

118 Section 133; 157 German Civil Code. The articles complement each other and should be read together,
see: J. Busche, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 157 Auslegung von Vertrigen,
Rn. 1, 2. Also see: M.A. Czarnecki, Vertragsauslegung und Vertragsverhandlungen: Eine rechtsvergleichende
Untersuchung (Rechtsvergleichung und Rechtsvereinheitlichung, nr 34) (Tubingen: Mohr Siebeck, 2016),
pp. 55-56; J. Busche, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 133 Auslegung einer
Willenserklarung, Rn. 17, 18; H.-P. Mansel, Jauernig, Biirgerliches Gesetzbuch, 19. Auflage 2023, BGB § 133
Auslegung einer Willenserklarung, Rn. 8-11; J. Busche, Miinchener Kommentar zum BGB, 9. Auflage 2021,
BGB § 157 Auslegung von Vertrégen, Rn. 1-25. The importance of this article lies on the reasonableness,
fairness, and common belief, and therefore does not focus primarily on the subjective intentions of the
parties.

119 J. Busche, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 157 Auslegung von Vertrigen,
Rn. 1-25; M.A. Crzarnecki, Vertragsauslegung und Vertragsverhandlungen: Eine rechtsvergleichende
Untersuchung (Rechtsvergleichung und Rechtsvereinheitlichung, nr 34) (Tubingen: Mohr Siebeck, 2016),
pp. 55-56; J. Busche, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 133 Auslegung einer
Willenserklarung, rn 8, 9; H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen - In nationaal en
internationaal perspectief (Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), p.7.
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can be attached to the development history of the text, including pre-contractual facts and

circumstances.'?®

While German and Dutch law have limited interpretation rules and only generally
formulated rules, French and Belgian law include more interpretation provisions.'*!
Belgian law stipulates that contracts must determine what common intention the
contracting parties had, rather than adhering to the literal meaning of the words.
However, if the contract is laid down in a document, the contract may not be interpreted
in an interpretation that is manifestly irreconcilable with the scope of that document,
considering its intrinsic elements and the circumstances in which it was drawn up and

performed.'*

Moreover, French law states that in the interpretation of contracts, the common (subjective)
intention of the parties is decisive and that if this cannot be properly determined, the
contract must be interpreted in accordance with what a reasonable person would have
understood in the same circumstances.'® This means that an attempt must first be made to
determine the actual intention of the party, but if that leads to nothing, then the intention
must be determined through the eyes of an objectified ‘reasonable person’ in a comparable
situation to the contractors.'* In addition, French law has four rules of interpretation,
namely: (1) The interpretation must be taken into account for (the purpose of) the entire
contract,'” (2) a contra proferentem rule,'*® (3) an interpretation in which a provision has

legal effect prevails over an interpretation without legal effect,'?” and (4) clear rules do not

require interpretation.'?

Neither the Belgian nor the French approach seems to result in a major practical difference
compared to the perspective used in the Netherlands or Germany regarding contract

120 There are exceptions to this, such as for duration agreements. M.A. Czarnecki, Vertragsauslegung
und  Vertragsverhandlungen: — Eine  rechtsvergleichende  Untersuchung  (Rechtsvergleichung —und
Rechtsvereinheitlichung, nr 34) (Tubingen: Mohr Siebeck, 2016), p. 85.

121 H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen - In nationaal en internationaal perspectief
(Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 7.4.1.

122 Article 5.64; 5.65; 5.66 Belgian Civil Code. Also see: H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen
- In nationaal en internationaal perspectief (Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer,
2022),7.4.2.

123 Article 1188 French Civil Code; H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen — In nationaal en
internationaal perspectief (Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 7.4.3.

124 H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen - In nationaal en internationaal perspectief
(Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 7.4.3.

125 Article 1189 French Civil Code.

126 Article 1190 French Civil Code.

127 Article 1191 French Civil Code.

128 Article 1192 French Civil Code.
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interpretation. The biggest difference lies in the special interpretation rules included in
French and Belgian law.'? Both French and Belgian law aim to determine the subjective
will of the party. However, the French interpretation standard places more emphasis on
objective explanation elements. Despite the more subjective interpretation standard in
current Belgian law, objective facts and circumstances are often the guiding focus and are
viewed through the eyes of a reasonable party to determine the intention of the parties.’*
Although the Dutch Haviltex-standard is formulated in a different way, the common party
intention is also sought. Here too, objectification takes place, but the perspective is not
that of a reasonable person, but of the contracting parties.

After the agreed rights and obligations have been established (interpretation phase), it can
be assessed how the agreement can be qualified based on its characteristics (qualification
phase). In any case, Dutch and Belgian law make a distinction in these two phases."!
Qualification consists of determining the legal category to which the agreement belongs,
and then deriving the consequences attached to it by law."** This means that the parties
cannot decide for themselves on the qualification of the contract. When qualifying an
agreement, the name that the parties give to that agreement is not decisive.

Factors to assess the capacity of the individual provider

More concrete factors play a role in determining the capacity of the individual provider.
Such factors include the social circles to which the contracting parties belong and the level
of legal knowledge that can be expected from such contracting parties. Here, national
legal systems could place emphasis on specific factors of this standard.'*® The legal rule

129 J. Waelkens, Interpretatie van rechtshandelingen (Diss., Katholieke Universiteit Leuven, 2015-2016);
H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen — In nationaal en internationaal perspectief
(Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 7.4.3.

130 J. Waelkens, Interpretatie van rechtshandelingen (Diss., Katholieke Universiteit Leuven, 2015-2016);
H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen — In nationaal en internationaal perspectief
(Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 7.4.3.

131 See: Dutch Supreme Court, 6 November 2020, ECLI:NL:HR:2020:1746 (Participatieplaatsen Amsterdam);
Asser/Houben 7-X 2019/19, 20; H.N. Schelhaas & W.L. Valk, Uitleg van rechtshandelingen - In nationaal
en internationaal perspectief (Monografieén Privaatrecht nr. 20) (Deventer: Wolters Kluwer, 2022), 1.2.11.
J. Waelkens, Interpretatie van rechtshandelingen (Diss., Katholieke Universiteit Leuven, 2015-2016), p. 18;
J. Seghrouchni (2021) ‘De kwalificatie van de arbeidsovereenkomst: de rol van de partijbedoeling na het
arrest X/Amsterdam’ Bedrijfsjuridische Berichten 2021/2.

132 W. van Eeckhoutte (2005) ‘Gezag in de cassatierechtspraak. Een kwestie van bewijs, interpretatie en
kwalificatie’ Nieuw Juridisch Weekblad 95, p. 5; ]. Waelkens, Interpretatie van rechtshandelingen (Diss.,
Katholieke Universiteit Leuven, 2015-2016); J. van Drooghenbroeck (2007) ‘Le juge et le contrat’ Tijdschrift
voor Belgisch Burgerlijk recht 10, p. 598; . Seghrouchni (2021) ‘De kwalificatie van de arbeidsovereenkomst:
de rol van de partijbedoeling na het arrest X/Amsterdam’ Bedrijfsjuridische Berichten 2021/2; Asser/
Houben 7-X 2019/19, 20.

133 Dutch Supreme Court, 13 March 1981, ECLI:NL:HR:1981:AG4158 (Haviltex); Dutch Supreme Court,
5 April 2013, ECLI:NL:HR:2013:BY8101 (Mexx/Lundiform). Also see: H.N. Schelhaas & W.L. Valk,
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is especially suitable for agreements where uncertainties exist. After all, in disputes about
balanced, high-quality contracts between equal parties, careful consideration is given to
the content of the contract after equal negotiations. For example, this standard can be
used to supplement short, incomplete (verbal) agreements. In the conclusion of a contract
between the individual provider and the consumer, there may also be uncertainty about
the capacity of the individual provider, and therefore the applicability of consumer law.

As elaborated in paragraph 2.5, the starting point for this assessment includes the
application of two main criteria to qualify as a professional party under consumer law,
namely (1) natural and legal persons can fall within the definitions and this person must
(2) act for purposes relating to his trade, business, or profession.”** The scope of the
basic notion of ‘professional party’ is clarified by relevant case law, which means that the
capacity of the individual provider should be determined on a case-by-case basis.’*> What
the contracting parties could reasonably attribute to provisions in the given circumstances
and what they could reasonably expect from each other in this regard is the basis of
determining the capacity of the individual provider. Complementary, other factors appear
repeatedly in the literature and case law and play an important role in that assessment to

Uitleg van rechtshandelingen - In nationaal en internationaal perspectief (Monografieén Privaatrecht
nr. 20) (Deventer: Wolters Kluwer, 2022); Asser/Sieburgh 6-III 2022/372; Asser/Hijma 7-I1 2019/31.
EM. Cassel-van Zeeland, ‘5.4 Uitleg: Haviltex-norm’ in: Jac. Hijma (red.), GS Vermogensrecht (Deventer:
Wolters Kluwer); M. Vriend, 2.7 Haviltexmaatstaf nader beschouwd: betekenis tekst overeenkomst’ in:
R.J.Q. Klomp and H.N. Schelhaas (red.), GS Verbintenissenrecht (Deventer: Wolters Kluwer).

134 CJEU, Case C-59/12, 3 October 2013, ECLI:EU:C:2013:634 (BKK Mobil Oil Korperschaft des dffentlichen
Rechts/Zentrale zur Bekidmpfung unlauteren Wettbewerbs eV), p. 42. See: G. Straetmans, ‘Onderneming, vrij
beroep en consument’ in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de Bescherming van
de Consument (Antwerpen: Intersentia, 2015), pp. 3-6.

135 CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova), pp. 37-39, 48-54 and in the
conclusion of CJEU, Case C-59/12, 3 October 2013, ECLI:EU:C:2013:634 (BKK Mobil Oil Korperschaft
des offentlichen Rechts/Zentrale zur Bekdmpfung unlauteren Wettbewerbs eV); European Commission,
‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356 final, p. 9;
Asser/Hijma 7-1 2019/120-121; M..Y. Schaub (2019) ‘Wie is handelaar?” Tijdschrift voor Consumentenrecht
en handelspraktijken 2019(1), pp. 5-13; M.Y. Schaub, Onlineplatformen (Monografieén Privaatrecht
nr. 19) (Deventer: Wolters Kluwer, 2020), 23; M.B.M. Loos, Consumentenkoop (Monografieén BW nr.
B65b) (Deventer: Wolters Kluwer, 2019), 12; G. Straetmans, ‘Onderneming, vrij beroep en consument’
in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de Bescherming van de Consument
(Antwerpen: Intersentia, 2015), pp. 3-6. Also see: European Commission, ‘A European agenda for
the collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356 final, p. 5; European Commission,
‘Exploratory study of consumer issues in online peer-to-peer platform markets’ Task 1 Report (March 2017),
DOI:  10.2838/7661, <C:\Users\63150jdv\AppData\Local\Temp\1\Annex1_Taskl_ReportMay2017pdf.
pdf> accessed 31 October 2019; Organisation for Economic Co-operation and Development, ‘Protecting
Consumers In Peer Platform Markets: Exploring The Issues Draft Background Paper for Panel 3.1 of the
2016 Ministerial on the Digital Economy’ (28 April 2016) DSTI/CP(2015)4/REV2, p. 18, <https://one.oecd.
org/document/DSTI/CP(2015)4/REV2/en/pdf> accessed 28 July 2020; L.Guibault, N. Helberger, M. Loos,
C. Mak, L. Pessers, B. van der Sloot, Digital consumers and the law: Towards a cohesive European framework
(Alphen aan den Rijn: Kluwer Law International BV, 2012).
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qualify the self-employed individual and the prosumer."** Although none of the factors are
decisive, they are directional.’*’

The first factor relates to the registration of the party. In the case where the self-employed
individual is registered, he is a professional party insofar as it relates to his activities as
a self-employed individual. However, the self-employed individual does not need to be
registered to be classified as a professional.*® The argument can be made that the prosumer
is not a professional party because they are not registered, but this argument does not
hold because registration as a legal person is not required to qualify as a professional
party. Nevertheless, that does not mean that the existence of a national system of
registration is completely irrelevant as it can generate a presumption that the party was
acting within its economic or professional activity."** Related to this factor, the level of
organisation and planning and the connection with the partys commercial or professional
activity are relevant.'® Regarding this latter factor, it is examined whether the sale on an
online platform is carried out in an organised manner. The prosumer does not have, as
mentioned earlier, a pure profit-seeking motive even though the prosumer would receive

136 CJEU, Case C-105/17,4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of D.W.E. Verkade;
J. Rutgers (2020) ‘Kroniek van het Europees privaatrecht’ Nederlands Juristenblad 2020/960; European
Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356
final, p. 9.

137 CJEU, Case C-105/17,4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of D.W.F. Verkade;
J. Rutgers (2020) ‘Kroniek van het Europees privaatrecht’ Nederlands Juristenblad 2020/960; European
Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356
final, p. 9.

138 CJEU, Case C-256/15, 15 December 2016, ECLI:EU:C:2016:954 (Drago Nemec v Republika Slovenija);
CJEU, Case C-256/15, 28 July 2016, ECLI:EU:C:2016:619 (Drago Nemec v Republika Slovenija), pp. 89-97;
CJEU, Case C-301/14, 3 December 2015, EU:C:2015:793 (Pfotenhilfe-Ungarn), p. 24; CJEU, Case C-508/12,
5 December 2013, EU:C:2013:790 (Vapenik), p. 23; D.W.E. Verkade (2019) ‘Bescherming van de consument:
Begrip ‘handelaar’ en begrip ‘handelspraktijk” NJ 2019/234, p. 3803; M.B.M. Loos, Consumentenkoop
(Monografieén BW nr. B65b) (Deventer: Wolters Kluwer, 2019), 12.

139 CJEU, Case C-256/15, 15 December 2016, ECLI:EU:C:2016:954 (Drago Nemec v Republika Slovenija);
CJEU, Case C-256/15, 28 July 2016, ECLI:EU:C:2016:619 (Drago Nemec v Republika Slovenija), pp. 89-97.
Note: The existence of an invoice also constitutes an element indicating that a party acted in the course of a
structured and ongoing economic activity.

140 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, pp. 9-10. For (2): CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808
(Kamenova) with annotation of D.W.E. Verkade. For a further elaboration on ‘volume’ or ‘frequency’ see:
CJEU, Case C-324/09, 12 July 2011, ECLI:EU:C:2011:474 (I'Oreal/eBay); C. Twigg-Flesner, ‘Disruptive
technology-disrupted law? How the digital revolution affects (contract) law’ in: Alberto De Franceschi
(red.), European Contract law and the Digital Single Market (Intersentia, 2016), p. 6.2. For (3) and (4):
L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers and the law:
Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV, 2012), pp. 41-
51. On the profit seeking motive: A low profit or lack of profit motive does not prevent qualification as
a trader. See: C. Riefa, Consumer Protection and Online Auction Platforms (Surrey: Ashgate Publishing
Company, 2015), p. 25.
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compensation from providing the service. In addition, the services of the prosumer do
not have (in principle) a connection with the seller’s commercial or professional activity.
Furthermore, the prosumer offers services in a non-organised manner because services
are provided when possible or available (for example, if the vehicles are not used by the
prosumer himself). In addition to affecting the organisational level and planning of the
activity, this also influences the frequency and the duration of the activity.

The cause or motive of offering services by an individual provider is a determining factor.
For example, an individual provider drives his car from Rotterdam to Antwerp. This may
concern the offer by a self-employed individual who, for the exercise of his profession or
business, brings the consumer from Rotterdam to Antwerp (e.g. a taxi service). However,
it may also concern a prosumer who shares his ride through a platform (e.g. Blablacar).'*
The motive or cause of the ride diverges. In the first case, it concerns a professional party
in the exercise of an economic activity. In the second case, it concerns a ‘private activity’ in

which the prosumer receives monetary compensation for sharing the ride.

Another factor to consider is that of time or in other words, the frequency of services. This
will mainly concern the extent to which it can still be an occasional offering and at what
point an occasional offer becomes a professional offer. After all, if a service is offered by an
individual provider for 30 hours a week, it is more likely to be a self-employed individual
in the conduct of a business than when such a service is only offered for four hours a week.
In the latter case, this is more likely to be an occasional offer by a prosumer. The more time
that is invested or the frequency of the service provision, the more apparent it is that the
individual provider may qualify as a trader and vice versa. After all, this could indicate

that the consumer acts for purposes related to his business, craft, or trade.'*?

A profit-seeking motive can also be an indication that an individual provider may qualify
as a professional party. Providers who simply obtain cost compensation for a given
transaction may not be seeking a profit and would most likely qualify as a prosumer.
Conversely, providers that obtain remuneration beyond cost compensation are likely have

141 More information on the example of Blablacar, <https://www.blablacar.com>.

142 CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of
D.W.E Verkade; CJEU, Case C-324/09, 12 July 2011, ECLI:EU:C:2011:474 (I'Oreal/eBay); C. Twigg-
Flesner, Disruptive technology-disrupted law? How the digital revolution affects (contract) law’
in: Alberto De Franceschi (red.), European Contract law and the Digital Single Market (Intersentia,
2016), p. 6.2; European Commission, ‘A European agenda for the collaborative economy’ (Brussels,
2 June 2016) COM(2016) 356 final, p. 9; OCU Consumers and Users Organisation (2016) ‘Collaboration
or Business? Collaborative consumption: From value for users to a society with values, p. 32, <https://
www.oneplanetnetwork.org/sites/default/files/from-crm/collaboration_or_business_cc_p2p_2016.pdf>
accessed 4 September 2023.
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a profit-seeking motive and would qualify as self-employed.'** A related determining factor
is the level of turnover. In a case where the turnover generated by the individual provider
is high, there is a greater indication that the provider qualifies as a professional party and
vice versa. In addition, the level of turnover generated by the provider stems from the
same activity or from various types of activities. Especially in this latter scenario, a higher
turnover does not — per definition - imply that the provider qualifies as a professional

party, since it may not have necessarily been obtained in relation to the provider’s other

business.!*

Another factor to consider is the product/service quality. A consumer can demand a certain
quality of a service in the case where the consumer receives services from a professional
party. However, this is not the case with a non-professional where the primary objective is
the efficient use of resources. The consumer consumes mobility (not so much the vehicle)
and uses the car available at a certain moment. This is closely related to the price charged
for a service. The self-employed person performs an economic activity for the exercise of
their profession or business. The price that is asked for the service is related to this and
is therefore a commercial (and fixed) price to make profit from providing the service,
whereas the goal of the prosumer is the more eflicient use of resources. As a result, the
price of services offered by prosumers is lower (and variable) because providing the service
is notan economic activity."*> Whether the party has specific information and technical skills
is also a related factor that could be taken into account.'® Clearly, a prosumer does not
have specific information or technical skills as the prosumer is a consumer who offered

143 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, p. 9; OCU Consumers and Users Organisation (2016) ‘Collaboration or
Business? Collaborative consumption: From value for users to a society with values, p. 32, <https://
www.oneplanetnetwork.org/sites/default/files/from-crm/collaboration_or_business_cc_p2p_2016.pdf>
accessed 4 September 2023; L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot,
Digital consumers and the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer
Law International BV, 2012), pp. 41-51. On the profit seeking motive: A low profit or lack of profit
motive does not prevent qualification as a trader. See: C. Riefa, Consumer Protection and Online Auction
Platforms (Surrey: Ashgate Publishing Company, 2015), p. 25; D.W.E. Verkade (2019) ‘Bescherming van de
consument: Begrip ‘handelaar’ en begrip ‘handelspraktijk” NJ 2019/234, p. 3803.

144 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, p. 9; OCU Consumers and Users Organisation (2016) ‘Collaboration or
Business? Collaborative consumption: From value for users to a society with values, p. 32, <https://
www.oneplanetnetwork.org/sites/default/files/from-crm/collaboration_or_business_cc_p2p_2016.pdf>
accessed 4 September 2023.

145 CJEU, Case C-105/17,4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of D.W.F. Verkade;
L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers and the law:
Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV, 2012), pp. 41-
51; D.W.E. Verkade (2019) ‘Bescherming van de consument: Begrip ‘handelaar’ en begrip ‘handelspraktijk”
NJ 2019/234, p. 3803.

146 For (1): CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova); CJEU, Case C-537/13,
15 January 2015, ECLI:EU:C:2015:14 (Biruté Siba), pp. 23-24.
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his underutilised resources to a consumer to use these resources more efficiently.'” Of
course, there will be prosumers with specific information or technical skills, but this does
not differentiate them from consumers. For example, if a person is a private law lawyer
by profession, he may understand legal matters and would be better equipped to protect

themselves in comparison to a person without any legal knowledge. However, the law does

not make that distinction, nor should such a distinction exist for the prosumer.'**

Another relevant factor is the type and value of the offered products, a factor that is correlated
to the factors in the paragraph above. After all, it is relevant whether the products are all
the same type or have the same value, and whether the offer is concentrated on a limited
number of products. This is also related to the element that concerns the impression to the
outside world." For example, the prosumer offers a self-owned vehicle for use and therefore
the number of products offered is very limited. Even if the prosumer offers several
vehicles, they will most likely not be the exact same vehicles with the exact same value. If
an individual provider offers the same vehicles, this is more likely to reflect professional
activities in which the element of the impression to the outside world also plays a role.
After all, offering vehicles of one type gives the presumption of professional activities.

147 Table 5: Definitions of self-employed individual and prosume.

148 CJEU, Case C-110/14, 3 September 2015, ECLLI:EU:C:2015:538 (Horatiu Ovidiu Costea v SC Volksbank
Romania SA), pp. 25-30; T. Pfeiffer (2015) ‘Private Darlehensaufnahme durch Anwaltals Verbrauchergeschaft’
Fachdienst Zivilrecht - Lindenmaier-Mohring Kommentierte BGH-Rechtsprechung, 372972. 'That
consideration cannot, however, rule out a lawyer from being categorized as a ‘consumer’ within the meaning
of Article 2(b) of that directive where that lawyer is acting for purposes which are outside his trade, business
or profession (see, by analogy, CJEU, Case C-361/89, 14 March 1991, ECLI:EU:C:1991:118 (Di Pinto), p. 15);
CJEU, Case C-537/13, 15 January 2015, ECLL:EU:C:2015:14 (Biruté Siba), p. 23. Also see: H.N. Schelhaas,
Commerciele contractanten — consistenter differentieren (Den Haag: Boom juridisch, 2018), p. 32; C. Meller-
Hannich, E. Krausbeck, R. Wittke (2019) ‘Der Verbraucher in der Sharing Economy’ Verbraucher und Recht,
pp. 403, 404.

149 This is a selection and aggregation of the conditions set in the Kamenova-case. Selection is based on
relevance to the qualification of the individual provider. Also see: L.Guibault, N. Helberger, M. Loos,
C. Mak, L. Pessers, B. van der Sloot, Digital consumers and the law: Towards a cohesive European framework
(Alphen aan den Rijn: Kluwer Law International BV, 2012), pp. 41-51; European Commission, ‘A European
agenda for the collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356 final, p. 5; European
Commission, ‘Exploratory study of consumer issues in online peer-to-peer platform markets’ Task 1
Report (March 2017), DOI: 10.2838/7661, <C:\Users\63150jdv\AppData\Local\Temp\1\Annex1_Task1_
ReportMay2017pdf.pdf> accessed 31 October 2019. Also see: Organisation for Economic Co-operation and
Development, ‘Protecting Consumers In Peer Platform Markets: Exploring The Issues Draft Background
Paper for Panel 3.1 of the 2016 Ministerial on the Digital Economy’ (28 April 2016) DSTI/CP(2015)4/
REV2, p. 18, <https://one.oecd.org/document/DSTI/CP(2015)4/REV2/en/pdf> accessed 28 July 2020;
L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers and the law:
Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV, 2012). CJEU,
Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of D.W.F. Verkade.
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Lastly, availability is a factor that plays a role. With a professional party such as the self-
employed individual, the availability of mobility usership is on demand whereas with the
prosumer the car is available only when it is not in use by the prosumer and they make
the car available.

The factors above contribute to the case-by-case assessment on whether an individual
provider can be considered a professional party, but — as will be mentioned shortly - the
factorsare neither exhaustive, nor exclusive.'* This means that these factors help in deciding
what qualification should be followed, but conclusions cannot be drawn too quickly and
other factors might also be relevant. The individual provider does not necessarily qualify

as a professional party based on fulfilling only one or two factors, unless it is already

indisputable from those few factors that business activity exists.'!

All factors help to identify a certain degree of professionalism, whereby a ratio legis
of consumer law, namely levelling the (in)equality between the parties, is always
underlying.'*? Therefore, whether or not an inequivalence between the contracting parties

exists could also be included as a more immaterial factor in the assessment because such

an inequivalence in bargaining power is traditionally nullified by consumer law.'*?

In addition to the factors above, it is useful to give a homogeneous interpretation of the
definition of ‘professional party’ for the selected EU directives. The factors can contribute
as a starting point to assess whether a prosumer should qualify as a professional party in
a particular case. This is not only because the definitions are almost identical in the EU
directives, but also because they are closely related to the exercise of an economic activity

150 CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova), pp. 39-40; European
Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016) COM(2016) 356
final, p. 9; C. Meller-Hannich, E. Krausbeck, R. Wittke (2019) ‘Der Verbraucher in der Sharing Economy’
Verbraucher und Recht, pp. 403, 408.

151 CJEU, Case C-105/17,4 October 2018, ECLI:EU:C:2018:808 (Kamenova) with annotation of D.W.E. Verkade;
M.Y. Schaub (2019) ‘Wie is handelaar?” Tijdschrift voor Consumentenrecht en handelspraktijken 2019(1),
pp. 5-13.

152 European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, p. 5; European Commission, ‘Exploratory study of consumer issues in online peer-
to-peer platform markets’ Task 1 Report (March 2017), DOI: 10.2838/7661, <C:\Users\63150jdv\AppData\
Local\Temp\1\Annex1_Taskl_ReportMay2017pdf.pdf>accessed 31 October 2019. Also see: Organisation for
Economic Co-operation and Development, ‘Protecting Consumers In Peer Platform Markets: Exploring The
Issues Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the Digital Economy’ (28 April 2016)
DSTI/CP(2015)4/REV2, p. 18, <https://one.oecd.org/document/DSTI/CP(2015)4/REV2/en/pdf> accessed
28 July 2020; L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers, B. van der Sloot, Digital consumers and
the law: Towards a cohesive European framework (Alphen aan den Rijn: Kluwer Law International BV, 2012).

153 J. Valant (2015) ‘Consumer protection in the EU - policy overview’ European Parliamentary Research
Service, DOI: 10.2861/575862.
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between a professional party and a consumer.'* Furthermore, terms that arise from an
EU directive must be interpreted in accordance with and in the light of the objective of
the directive. The starting point is that the concepts must be interpreted autonomously,
but since the targets of the selected directives are similar, terms could be interpreted
homogeneously.'>> However, the degree of full harmonisation that the EU legislature
envisages within the scope of the directives is taken into account.'* The selected directives
are all based, despite their different material scope, on the fundament of contributing to

the proper functioning of the internal market and achieving a high level of consumer

protection.”’

National jurisdictions

The national jurisdictions do not differ much in nature from the factors formulated on a
national level. The differences are mainly visible in the number of factors; some Member
States base their evaluation on a few core elements, while others are more fragmented and
take secondary circumstances into account.'*® The factors used by each Member State are
discussed below.

In the Netherlands, the bar is quite high for a natural person to be seen as a professional
party.”** It follows from Dutch case law that qualifying as a professional party depends

154 CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova), p. 29; CJEU, Case C-52/00,
25 April 2002, ECLLI:EU:C:2002:252 (Commission/France), p. 16); CJEU, Case C-192/04, 14 July 2005,
EU:C:2005:475 (Lagardeére Active Broadcast), p. 46). Definition professional party (seller/trader/creditor/
supplier): Article 2(2) Consumer Rights Directive; Article 2(3) Consumer Sales Directive; Article 1(c)
Consumer Sales Directive; Article 3(b) Consumer Credit Directive 2008; Article 2(b) Unfair Commercial
Practices Directive; Article 2(c) Unfair Contract Terms Directive.

155 M.Y. Schaub (2019) ‘Wie is handelaar?” Tijdschrift voor Consumentenrecht en handelspraktijken 2019(1),
pp. 5-13. Note: An important difference is the level of harmonization of the selected directives.

156 CJEU, Case C-105/17, 4 October 2018, ECLI:EU:C:2018:808 (Kamenova).

157 See: Table 4: Elements of the notion of the professional party; Table 7: Elements of the notion of the
consumer.

158 G. Aquaro (2003) ‘Enhancing the Legal Protection of the European Consumer’ European Business Law
Review 14(3), pp. 405-413; H. Schulte-Nolke, C. Twigg-Flesner, M. Ebers, EC Consumer Law Compendium:
The Consumer Acquis and its transposition in the Member States (Sellier, 2009); M.B. Loos, L. Guibault,
N. Helberger, C. Mak, L. Pessers, K.J. Cseres, and R. Tigner (2011) ‘Analysis of the applicable legal
frameworks and suggestions for the contours of a model system of consumer protection in relation to
digital content contracts: Final report, comparative analysis, law & economics analysis, assessment and
development of recommendations for possible future rules on digital content contracts’ (Amsterdam:
University of Amsterdam, Centre for the Study of European Contract Law, 2011).

159 E.g. a dogbreeder who sold two litters annually for more than 20 consecutive years was not deemed a
professional party. Dutch Court of Appeal Arnhem, 6 November 2007, ECLI:NL:GHARN:2007:BC2967;
also see: Dutch Court of Rotterdam, 9 June 2010, ECLL:NL:RBROT:2010:BN7294; Dutch Court of Appeal
Amsterdam, 19 December 1996, ECLINL:GHAMS:1996:AJ6472; Dutch Court of ’s-Hertogenbosch,
22 March 2012, ECLI:NL:RBSHE:2012:BW0410; Asser/Hijma 7-12019/121.
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on whether trust is generated by that party (gewekte vertrouwen).'® This trust would be
generated when the consumer can rely on the professionalism of the other party. For
example,ina Dutch case, a dogseller had presented himselfas a responsible and professional
breeder by drawing on years of experience and collaboration with veterinarians. The
Court considered it relevant that the breeder had a professional website, the breeding
was of a serious volume, and was not an incidental activity. Consequently, the consumer
was therefore entitled to rely on consumer law because the consumer could reasonably
assume they were dealing with a professional party.'® The Dutch Court of Appeal also
ruled in another case that the fact that the activities involved a considerable amount is
not a distinctive criterion for professional or commercial action. The Dutch Court first
considered how the seller disclosed information, what the parties stated on both sides, and
what they had been allowed to deduce from each other’s statements and conduct (gewekte
vertrouwen). In this case the sale was made as a favour for friends and the fact that the
provider could have made profit and had multiple consumers does not detract from this.'s
However, individual providers are considered professional parties if the provider conveys
the image of a professional business in their conduct to the consumer. This could follow
from, for example, refurbishing cars from a garage building, using a trade name, having a
professional website, and advertising. In this scenario, the individual provider qualifies as
a professional party even if — in fact - it would only concern an occasional earning. This
does not occur with a prosumer, which means that the prosumer does not qualify as a
professional party under Dutch law.

In Germany, both law and case law can be used to determine when an individual provider
can be considered a professional party. According to the German legal definition,
an entrepreneur (unternehmer) is a natural or legal person or a partnership with legal
capacity who, when concluding a legal transaction, is exercising its commercial or
independent professional activity.!® Several characteristics are of central importance
for the term entrepreneur. An entrepreneur can be both a natural person, such as a self-

160 Dutch Court of Appeal s-Hertogenbosch, 26 August 2014, ECLLNL:GHSHE:2014:2976, p. 6.7; Dutch
Court of Appeal Arnhem, 6 November 2007, ECLE:NL:GHARN:2007:BC2967, p. 5.1-5.22; Article 7:5 lid 1
Dutch Civil Code; Asser/Hartkamp 3-12023/12.

161 Dutch Court of Appeal s-Hertogenbosch, 26 August 2014, ECLENL:GHSHE:2014:2976, p. 6.7; Dutch
Court of Appeal Arnhem, 6 November 2007, ECLI:NL:GHARN:2007:BC2967, p. 5.1-5.22.

162 Dutch Court of Rotterdam, 9 June 2010, ECLI:NL:RBROT:2010:BN7294; Dutch Court of Appeal
Amsterdam, 19 December 1996, ECLINL:GHAMS:1996:AJ6472; Dutch Court of ’s-Hertogenbosch,
22 March 2012, ECLI:NL:RBSHE:2012:BW0410.

163 Section 14(1) German Federal Code; Section 2 German Unfair Competition Law; German Federal Court
of Justice, 18 October 2017, VIII ZR 32/16; H.-W. Micklitz, Miinchener Kommentar zum BGB, 9. Auflage
2021, BGB § 14 Unternehmer, Rn. 1-38.
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employed individual, as well as a legal person.'* In addition, the party must act in the
exercise of a commercial or independent professional activity. The German Federal Court
of Justice states that both commercial and self-employed professional activity require
- in any case — an independent and planned, long-term offering of paid services on the
market. In addition, the German Federal Court of Justice states that the intention to
make a profit is not necessary because there are no factors to suggest that the consumer’s
need for protection should be of less importance if the seller, who appears on the market
as an entrepreneur, has no intention of making a profit.'®® Furthermore, the concept of
independent professional activity is any professional activity that is not associated with
a relationship of dependency (abhdngigkeitsverhdltnis). There is independent action
if the party is free to organise his activity and freely determine his working hours.'®
Furthermore, the classification of acting as a professional depends on the purpose of the
activities. The objective content of the activity, based on the objective circumstances, is the
only decisive factor to determine this purpose.'” This means that an activity can be seen as
a professional activity, even though it is not the party’s core activity. For example, a lawyer
selling his professionally used car would in this case, under German law, be considered
a professional party.'®® An entrepreneur who presents himself as a consumer, although
he is acting in the exercise of his commercial or independent professional activity, is
not protected by consumer legislation.'*® Adversely, a consumer fraudulently presenting
himself as an entrepreneur when contracting, although he is actually acting for private
purposes, can — in principle — not invoke consumer legislation unless the other party

164 Section 14(1) German Federal Code; H.-W. Micklitz, Miinchener Kommentar zum BGB, 9. Auflage 2021,
BGB § 14 Unternehmer, Rn. 1-38. Note: Section 14(2) German Federal Code states that partnerships with
legal capacity (ie the German open trading company (offene Handelsgesellschaft, oHG), German limited
partnership (Kommanditgesellschaft, KG) also fall under the concept of entrepreneur.

165 German Federal Court of Justice, 29 March 2006, VIII ZR 173/05, p. 14; German Federal Court of Justice,
18 October 2017, VIII ZR 32/16, p. 30aa et seq; German Federal Court of Justice, 13 March 2013, VIII
ZR 186/12, NJW 2013, 2107, p. 18; German Federal Court of Justice, 4 December 2008, I ZR 3/06, p. 33;
H.-W. Micklitz, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 14 Unternehmer, Rn. 1-38;
S. Martens, BeckOK BGB, Hau/Poseck, 67. Edition, Stand: 01 August 2023, BGB § 14 Unternehmer, Rn.
17-21; Jauernig/Mansel, 18. Aufl. 2021, BGB § 14 Rn. 1, 2; Note: a part-time entrepreneurial activity is also
sufficient to qualify as an entrepreneur under German law.

166 Section 84(1) German Commercial Law Act.

167 German Federal Court of Justice, 24 February 2005, III ZB 36/04.

168 Section 14 German Federal Code; section 344 German Commercial Law Act; H.-W. Micklitz, Miinchener
Kommentar zum BGB, 9. Auflage 2021, BGB § 14 Unternehmer, Rn. 1-38; S. Martens, BeckOK BGB, Hau/
Poseck, 67. Edition, Stand: 01 August 2023, BGB § 14 Unternehmer, Rn. 17-21; H.-P. Mansel, Jauernig,
Biirgerliches Gesetzbuch, 19. Auflage 2023, BGB § 14 Unternehmer, Rn. 1, 2.

169 For example: a self-employed sells a car from his business assets without notifying the other contracting
party. See C. Herresthal (2006) ‘Scheinunternehmer und Scheinverbraucher im BGB’ JuristenZeitung
61(14), p. 695; S. Martens, BeckOK BGB, Hau/Poseck, 67. Edition, Stand: 01 August 2023, BGB § 14
Unternehmer, Rn. 17-21.
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has acknowledged the appearance of entrepreneurship.'”® The German Federal Court of
Justice also emphasised that the relevance of the consumer’s perspective, the professional

impression, the types of goods sold and the frequency of transactions are important

indicators to consider whether a prosumer is a professional party under German law."”!

However, a prosumer will not qualify as a professional party under German law.

Contrary to Germany, French law formulated a small number of elements to define
whether a party is professional or not. Three cumulative elements exist for an individual
provider to qualify as a trader (commergant), namely the party should perform commercial
activities, the party should do this in a professional and customary manner, and the party
should be independent.'” The status of professionalism is generally fulfilled when it is the
individual’s main activity or when the income from the commercial activity constitutes a
large part of the personal income. French case law also developed three non-cumulative
elements.'” First, the party should pursue regular activity. Regarding regularity, the French
Court examines whether the party carries out this activity on a frequent and regular basis
and not on an occasional basis.””* The doctrine was thus able to estimate that ‘the individual
who regularly engages in acts of sale on a commercial site’ is a de facto trader.'” The party
should also do this in an organised manner with the intention of making a profit.'”® The
lack of sufficient income to live does prove the unprofessional nature of the sale of goods.

170 Section 242 German Federal Code; German Federal Court of Justice, 22 December 2004, Az. VIII ZR
91/04; H.-W. Micklitz, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 14 Unternehmer, Rn.
1-38; S. Martens, BeckOK BGB, Hau/Poseck, 67. Edition, Stand: 01 August 2023, BGB § 14 Unternehmer,
Rn. 17-21; S. Lorenz, Miinchener Kommentar zum BGB, 8. Auflage 2019, BGB § 474 Begriff des
Verbrauchsgiiterkaufs; anwendbare Vorschriften, Rn. 22-24.

171 Regarding the types of goods sold, new goods and many goods of the same kind point at trade. German
Federal Court of Justice, 29 March 2006, VIII ZR 173/05, p. 14; German Federal Court of Justice,
18 October 2017, VIII ZR 32/16, p. 30aa et seq; German Federal Court of Justice, 13 March 2013, VIII
ZR 186/12, NJW 2013, 2107, p. 18; German Federal Court of Justice, 4 December 2008, I ZR 3/06, p. 33;
H.-W. Micklitz, Miinchener Kommentar zum BGB, 9. Auflage 2021, BGB § 14 Unternehmer, Rn. 1-38;
S. Martens, BeckOK BGB, Hau/Poseck, 67. Edition, Stand: 01 August 2023, BGB § 14 Unternehmer, Rn.
17-21; H.-P. Mansel, Jauernig, Biirgerliches Gesetzbuch, 19. Auflage 2023, BGB § 14 Unternehmer, Rn. 1, 2.

172 Article 121-1 French Code of Trade. With regard to the element ‘independent’: an employee cannot be a
trader because of his employment contract he is not independent.

173 French Court, 12 January 2006, n® 122/2006. In this case, the Tribunal de Grand Instance de Mulhouse
recognized the quality of professional seller to a person selling goods through a platform by application
of solely 2 criteria. Also see: M.B. Loos, L. Guibault, N. Helberger, C. Mak, L. Pessers, K.J. Cseres, and
R. Tigner (2011) ‘Analysis of the applicable legal frameworks and suggestions for the contours of a model
system of consumer protection in relation to digital content contracts: Final report, comparative analysis,
law & economics analysis, assessment and development of recommendations for possible future rules
on digital content contracts’ (Amsterdam: University of Amsterdam, Centre for the Study of European
Contract Law, 2011).

174 French Court, 12 January 2006, n°® 122/2006.

175 Article 121-1 French Code of Trade.

176 B. Tabaka (2006) ‘Le spectre du paracommercialisme électronique’ Revue Lamy Droit de I'Tmmatériel
2006/19.
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Vice versa, any serious profession likely to produce profits and to provide for the needs of

177

existence should be considered a regular profession.'”” As a result, a prosumer does not

qualify as a professional party under French law.

In Belgium there is no definition of the professional party with regard to consumer
protection but the Belgian Code of Economic Law defines a company (onderneming)
as any natural person who independently pursues a professional activity or any legal
person.'”® Two main components of this definition are relevant, namely ‘independently’
and a ‘professional activity.'”” The component ‘independently’ comprises the person who
acts on his own account and who bears the financial risks of his actions or activities.'*
In addition, the natural person must also exercise a ‘professional activity’'® An activity
is professional under Belgian law when the provider makes this activity his primary or
additional business. Therefore, occasional providers, such as prosumers, do not qualify as
a professional party under Belgian consumer law, while natural persons who are traders,

craftsmen, liberal professionals, or directors of companies would be captured by the

definition.'®

177 French Court of Appeal Paris, 30 April 1906, DP 1907.5.9. This case considers that any serious occupation
likely to produce profits and meet the needs of existence must be considered a profession within the
meaning Article 121-1 French Code of Trade. M.B. Loos, L. Guibault, N. Helberger, C. Mak, L. Pessers,
K.J. Cseres, and R. Tigner (2011) ‘Analysis of the applicable legal frameworks and suggestions for the
contours of a model system of consumer protection in relation to digital content contracts: Final report,
comparative analysis, law & economics analysis, assessment and development of recommendations for
possible future rules on digital content contracts’ (Amsterdam: University of Amsterdam, Centre for the
Study of European Contract Law, 2011).

178 ArticleI.1.1° Belgian Code of Economic Law; Belgische Kamer van Volksvertegenwoordigers, ‘Wetsontwerp
betreffende marktpraktijken en consumentenbescherming’ (28 December 2009) DOC 52 2340/001, p. 35;
Belgian Explanatory Memorandum, ‘Wetsontwerp houdende invoeging van boek VI ‘Marktpraktijken en
consumentenbescherming’ in het Wetboek van economisch recht en houdende invoeging van de definities
eigen aan boek VI, en van de rechtshandhavingsbepalingen eigen aan boek VI, in de boeken I en XV van
het Wetboek van economisch recht’ (24 September 2013, Kamer 2012-2013), DOC 53-3018/001, p. 11;
G. Straetmans, ‘Onderneming, vrij beroep en consument’ in: G. Straetmans and R. Steennot, Wetboek
Economisch Recht En de Bescherming van de Consument (Antwerpen: Intersentia, 2015), pp. 11-15.

179 The choice of the terms ‘independent’ and ‘professional activity’ has the effect of eliminating earlier
discussions regarding ‘a sustainable economic activity. After all, the concept of ‘self-employed’ is the
opposite of ‘in employment’ (the distinction between a self-employed individual and an employee).

180 Belgian Explanatory Memorandum ‘Wetsontwerp houdende hervorming van het ondernemingsrecht’
(7 december 2017, Kamer 2017 2018), DOC 54-2828/001, p. 10. Also see: G. Straetmans, Actualia
economisch recht en consumentenbescherming (Antwerpen: Intersentia, 2017), p. 6; J. Vananroye and
K.-J. Vandormael, ‘Boek I WER En Wet Natuurlijke Rechter. Van Handelsrecht Naar Ondernemingsrecht’
in: B. Keirsbilck and E. Terryn (eds.), Het Wetboek Van Economisch Recht: van nu en straks? (Antwerpen:
Intersentia, 2014), pp. 5, 26.

181 Belgian Explanatory Memorandum ‘Wetsontwerp houdende hervorming van het ondernemingsrecht’
(7 december 2017, Kamer 2017 2018), DOC 54-2828/001, p. 10.

182 Belgian Explanatory Memorandum ‘Wetsontwerp houdende hervorming van het ondernemingsrecht’
(7 december 2017, Kamer 2017 2018), DOC 54-2828/001, p. 10.
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Although Member States use different criteria to determine whether an individual
provider is a professional party, the same conclusion can be drawn for all Member States.
In all Member States the self-employed individual is generally qualified as a professional
party, whereas prosumers do not qualify as such.

Table 6 summarises how both the private company and cooperatives qualify as professional
parties under EU consumer law. The private company qualifies as a professional party by
satisfying the elements of the notion of the professional party as explicated in Table 4. This
also applies to cooperatives.'®® The nature of the private company and the cooperatives
justifies qualification as a professional party in line with the rationale of consumer law,
namely the existing imbalance between the contracting parties and the goal of protecting
the weaker party.'® The individual provider is twofold. In principle, the individual
provider can be a self-employed individual who can be qualified as a professional party,
or a prosumer who does not qualify as a professional party. As a result, the duties of the
professional party that follow from consumer law do not apply to the prosumer.'*

Table 6: Interim conclusion of professional party

Ratione personae scope: Provider
Individual
Private company Cooperative Self-employed Prosumer
CSD Yes Yes Yes No
CRD Yes Yes Yes No
CCD Yes Yes Yes No
UCTD Yes Yes Yes No
UCPD Yes Yes Yes No

183 Belgian and French law both know two types of associations, namely without and with legal status. In this
respect, associations without legal personality are not professional parties.

184 C.W.M. Lieverse and J.G.J. Rinkes, Oneerlijke handelspraktijken en handhaving consumentenbescherming.
Preadvies voor de Vereniging voor Effectenrecht 2010. (Serie Van der Heijden Instituut, nr. 106, Deventer:
Kluwer, 2010), I1.2.1; Asser/ Vonken 10-1 2018/280.

185 H.N. Schelhaas, Commerciele contractanten - consistenter differentieren (Den Haag: Boom juridisch, 2018);
Organisation for Economic Co-operation and Development, ‘Protecting Consumers In Peer Platform
Markets: Exploring The Issues Draft Background Paper for Panel 3.1 of the 2016 Ministerial on the
Digital Economy’ (28 April 2016) DSTI/CP(2015)4/REV2, p. 18, <https://one.oecd.org/document/DSTI1/
CP(2015)4/REV2/en/pdf> accessed 28 July 2020; L.Guibault, N. Helberger, M. Loos, C. Mak, L. Pessers,
B. van der Sloot, Digital consumers and the law: Towards a cohesive European framework (Alphen aan
den Rijn: Kluwer Law International BV, 2012), pp. 46-48; G. Straetmans, ‘Onderneming, vrij beroep en
consument’ in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de Bescherming van de
Consument (Antwerpen: Intersentia, 2015), pp. 53-54.
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2.6 RATIONE PERSONAE SCOPE: WHO QUALIFIES AS A CONSUMER?

In this paragraph the other side of the ratione personae scope is discussed, namely the
mobility usership user and to what extent this user, in its various capacities, can be seen
as a consumer. The challenge of this analysis is not so much related to the individual
user and whether he is a consumer; the situation becomes more complicated when
a cooperative performs as a consumer, buying or leasing a vehicle from another party.
Examining whether these parties are considered consumers is important because this
could affect consumer rights. Another situation that may create complexities is when the
private company acts as a consumer, buying or leasing a fleet of vehicles from a party.
However, this relationship as such will not be included in this research as it falls outside
the scope of the study, concerning either a B2B or C2B relationship. This research focusses
on the consumer perspective. Uncertainties that are relevant in this regard are the rights
that a mobility usership consumer has vis-a-vis the provider, but also potentially vis-a-vis
the producer or seller of that provider. Related to that, the issue arises on whether the
consumer has identical rights against these parties.

This paragraph examines whether the mobility usership user qualifies as a consumer
under EU consumer law. This covers the right side of Figure 4 and is discussed below
from bottom to top.'*® Again, if the parties cannot be qualified as a consumer under
EU law, national laws are examined as well. All EU directives define a consumer as any
natural person who is acting for purposes which are outside his trade, business, (craft),
or profession.'®” Table 7 shows that the definitions of ‘consumer’ include a common core,
namely that a consumer is (1) a natural person (2) who is acting outside the scope of
an economic activity.'"®® A basic element in qualifying as a consumer protected under
consumer law is also that the consumer must enter into a contract with a professional

186 Namely: Individual, corporation (and association), and private company.

187 Article 2(2) Consumer Sales Directive, 2(1) Consumer Rights Directive, 3(1) Consumer Credit Directive
2008, 2(b) Unfair Contract Terms Directive, 2(a) Unfair Commercial Practices Directive.

188 Trade, business, craft, and/or profession. Asser/Hartkamp 3-I 2023/163; Study Group on a European
Civil Code and the Research Group on EC Private Law (Acquis Group) Principles, Definitions and
Model Rules of European Private Law Draft Common Frame of Reference (DCFR)’ p. 141, <http://www.
transformacje.pl/wp-content/uploads/2012/12/european-private-law_en.pdf> accessed 12 August 2020;
V. Cap, P. Schwarzenegger, B. Luger, P. Bydlinski, and J. Stabentheiner (2012) ‘Die Richtlinie tiber die Rechte
der Verbraucher (2011/83/EU vom 25. Oktober 2011)° Manz'sche Verlags- und Universititsbuchhandlung
GmbH, Wien, pp. 15-20; R. Steennot ‘De impact van de rechtspraak van het hof van justitie op de regelen
inzake onrechtmatige bedingen’ in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de
Bescherming van de Consument (Antwerpen: Intersentia, 2015), pp. 147-148.
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party. As stated before, the consumer who buys a car from another consumer (C2C) is not

protected by consumer protection rules.

189

Table 7: Elements of the notion of the consumer

Elements of the notion consumer
2 Acting for purposes which are outside their:
1)
5 2 g g
£ £ 2 g 2
2 Sl g | E| 2| & | £
[=] = < bS] g s o
@] — =
EU Directive Q Z = © = © A
Article 2(2) CSD Consumer X X X X X
Article 2(1) CRD Consumer X X X X X
Article 3(a) CCD Consumer X X X X
Article 2(b) UCTD | Consumer X X X X
Article 2(a) UCPD | Consumer X X X X X

2.6.1 Individual user

For an individual who enters into an agreement with a professional party, such as the user
does in a mobility usership contract, the individual can clearly be qualified as a consumer
when he acts outside the scope of an economic activity.'”® This assessment becomes more

189

190

European Commission, ‘A European agenda for the collaborative economy’ (Brussels, 2 June 2016)
COM(2016) 356 final, pp. 9-10; European Commission, ‘Exploratory study of consumer issues in online
peer-to-peer platform markets’ Task 1 Report (March 2017), DOI: 10.2838/7661, <C:\Users\63150jdv\
AppData\Local\Temp\1\Annex1_Taskl_ReportMay2017pdf.pdf> accessed 31 October 2019; Asser/Hijma
7-12019/103-121; E.H. Hondius (2006) “The Notion of Consumer: European Union versus Member States’
Sydney Law Review (28)89, pp. 95 et seq; S. Lorenz, Miinchener Kommentar zum BGB, 8. Auflage 2019, BGB
§ 474 Begriff des Verbrauchsgiiterkaufs; anwendbare Vorschriften, Rn. 22-24; E.H. Hondius (2006) “The
Notion of Consumer: European Union versus Member States’ Sydney Law Review (28)89, pp. 95 et seq;
V. Cap, P. Schwarzenegger, B. Luger, P. Bydlinski, and J. Stabentheiner (2012) ‘Die Richtlinie {iber die Rechte
der Verbraucher (2011/83/EU vom 25. Oktober 2011)° Manz'sche Verlags- und Universititsbuchhandlung
GmbH, Wien, pp. 15-20.

Article 2(2) Consumer Sales Directive; Article 2(1) Consumer Rights Directive; Article 3(a) Consumer
Credit Directive 2008; Article 2(b) Unfair Contract Terms Directive; Article 2(a) Unfair Commercial
Practices Directive. J. Calais-Auloy, H. Temple and M. Depincé, Droit de la consummation (10™ Edition,
Paris: Dalloz, 2020), pp. 7-12. See on the notion of consumer under Consumer Sales Directive: R. Canavan,
‘Contracts of sale’ in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract Law
(Glos, Edward Elgar Publishing Limited, 2016), pp. 266-274. See on the notion of consumer under Unfair
Commercial Practices Directive: P. Cartwright “The consumer image within EU law’ in: C. Twigg-Flesner
(ed.), Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar Publishing Limited,
2016), pp. 199 et seq. See on the notion of consumer under Unfair Contract Terms Directive: P. Rott ‘Unfair
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complicated in case an individual uses mobility for a (partially) work-related trip for
example. In such a case, the question arises as to whether an individual who enters into
an agreement for partly private and partly business purposes (a so-called mixed-purpose
contract) can still be considered a consumer. The Consumer Rights Directive mentions
that in such mixed purpose contracts, the individual should be considered a consumer
when the commercial purpose is sufficiently constrained that it does not dominate within
the overall context of the agreement.'”!

In aruling of the European Court of Justice, the Court considers, in line with the Consumer
Rights Directive, that a person entering into an agreement partly intended for professional
use may be classified as a consumer under the Unfair Contract Terms Directive when the
commercial purpose is so limited that it does not dominate within the overall context
of the agreement.'”” The mandatory character of the protection provided by the Unfair
Contract Terms Directive and the associated specific requirements of consumer protection
dictate that a broad interpretation of the concept of consumer is preferred to ensure the
effective implementation of the directive. To determine whether the commercial purpose
is so limited that it does not dominate within the overall context of the agreement, the
Court considers that both the quantitative and qualitative approach is relevant.'* If the
mobility usership consumer uses a car for business purposes for less than fifty percent of
their trips, he would, in my opinion, qualify as a consumer, since the part of trips with a
business purpose does not dominate. At the same time, the Court emphasizes that the
criteria are neither exhaustive nor exclusive and leaves all discretion to national judges to
assess on a case-by-case basis whether an agreement is concluded by a consumer or not.'**

contract terms’ in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and Contract Law (Glos,
Edward Elgar Publishing Limited, 2016), pp. 289-290; C-M. Péglion-Zika, La Notion de Clause Abusive:
FEtude de Droit de la Consommation (Issy-les-Moulineaux Cedex, LGDJ, Lextenso éditions, 2018), pp. 31-
55; G. Howells, C. Twigg-Flesner and T. Wilhemsson, Rethinking EU Consumer Law (London, New York:
Routledge, 2018), pp. 23-31; V. Mak (2022), ‘A Primavera for European consumer law: re-birth of the
consumer image in the light of digitalisation and sustainability’ Journal of European Consumer and Market
Law 11(3), pp. 77-80.

191 Recital 17 CRD. In the context of the Gruber-case, the commercial part of the agreement must be very
small, to the extent that it is so marginal that it is insignificant, for a contracting party to be considered a
consumer. The Gruber-case concerns the interpretation of the concept of consumer in the context of the
rules regarding jurisdiction. See: CJEU, Case C-464/01, 20 January 2005, ECLI:EU:C:2005:32 (Gruber)

192 CJEU, Case C-570/21, 8 June 2023, ECLI:EU:C:2023:456 (YYY. SA), p. 39 with annotation of M.Y. Schaub
Uitleg begrip ‘consument” Tijdschrift voor Consumentenrecht en handelspraktijken 2023-5. Also see: CJEU,
Case C-485/21, 27 October 2022, ECLI:EU:C:2022:839 (S.V. OOD).

193 CJEU, Case C-570/21, 8 June 2023, ECLI:EU:C:2023:456 (YYY. SA), p. 57 with annotation of M.Y. Schaub
“Uitleg begrip ‘consument” Tijdschrift voor Consumentenrecht en handelspraktijken 2023-5.

194 CJEU, Case C-570/21, 8 June 2023, ECLI:EU:C:2023:456 (YYY. SA), p. 58 with annotation of M.Y. Schaub.
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In addition, the debate regarding the definition of the consumer becomes also more
complicated when determining the different types of consumers. This takes into account

the measure of the average, informed, circumspect, and observant ordinary consumers

and the lower standards, such as the vulnerable consumer, used in consumer protection.'*

However, given the scope of this study, this will not be discussed here.

2.6.2 Private company and cooperative

In this paragraph, it will be considered whether private companies and cooperatives other
than natural persons can qualify as consumers. Given the fact that the law requires that the
consumer is a natural person, the answer seems self-evident and legal entities, including
private companies and cooperatives, do not qualify as consumers.'”® Nevertheless, the
protection that is granted to consumers is, under certain conditions, granted to legal
entities.'”” In the proposal of the Consumer Rights Directive, the definition of consumer
initially covered only natural persons.'”® The European Economic and Social Committee
(EESC) supplemented this proposal to the effect that the Member States may maintain
or extend the rules of the directives to natural or legal persons who are not consumers
within the meaning of the directive.””” The Member States also have the right to decide

195 The concept of an average consumer was developed in the case law of the European Court of Justice, see e.g.
CJEU, Case C-210/96, 16 July 1998, ECLI:EU:C:1998:369 (Gut Springenheide). The concept of the average
consumer, even when not explicitly mentioned in a piece of legislation, is considered in EU consumer law
and thus goes beyond the Unfair Commercial Practices Directive, whereas the vulnerable consumers are
considered an exception specific to the Unfair Commercial Practices Directive. Also see: P. Cartwright
“The consumer image within EU law’ in: C. Twigg-Flesner (ed.), Research handbook on EU Consumer and
Contract Law (Glos, Edward Elgar Publishing Limited, 2016), p. 199; S.M. Baker, ].W. Gentry, T.L. Rittenburg
(2005) ‘Building understanding of the domain of consumer vulnerability’ Journal of Macromarketing 25(2),
pp- 128-139; C. Riefa and S. Saintier ‘In search of (access to) justice for vulnerable consumers’ in: C. Riefa
and S. Saintier (eds.), Vulnerable consumers and the law: Consumer protection and access to justice (First
Published 2021, Routledge, 2021), pp. 1 et seq; C. Riefa and S. Saintier “The way forward: For an ‘inclusive’
access to justice to protect vulnerable consumers’ in: C. Riefa and S. Saintier (eds.), Vulnerable consumers
and the law: Consumer protection and access to justice (First Published 2021, Routledge, 2021), pp. 244 et
seq; G. Howells, C. Twigg-Flesner and T. Wilhemsson, Rethinking EU Consumer Law (London, New York:
Routledge, 2018); S. Commuri and A. Ekici (2008) ‘An enlargement of the notion of consumer vulnerability’
Journal of Macromarketing 28(2), pp. 183-186.

196 For both exclusive access and shared access.

197 Article 1.-1:105 DCFR; C. Joustra, ‘Naar een uniform begrip ‘consument’? in: J.M. van Buren-Dee
Consument zonder grenzen (Deventer: Kluwer 1996), pp. 208 et seq.

198 Commission of the European Communities ‘Proposal for a Directive of the European Parliament and of
the Council on consumer rights’ (Brussels, 8 October 2008) COM(2008) 614 final, pp. 20 et seq; Recital
17 Consumer Rights Directive. Also see: European Commission ‘Guidance on the interpretation and
application of Directive 2011/83/EU of the European Parliament and of the Council on consumer rights’
Official Journal of the European Union (29 December 2021) C525/1.

199 Commission of the European Communities ‘Proposal for a Directive of the European Parliament and of the
Council on consumer rights’ (Brussels, 8 October 2008) COM(2008) 614 final.
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to extend the application of the rules of the directive to legal persons or to natural
persons who are not consumers within the meaning of the directive.?® However, (legal)
persons that have equal rights to consumers should not be referred to as ‘consumers’ as
that would be incompatible with the definitions in the proposal for a directive.?*! While
private companies and cooperatives could get, in exceptional cases, similar protections
as consumers, they could not be considered to be a consumer for the scope ratione
personae. The Consumer Sales Directive also provides for the possibility that Member
States may extend the application of the rules of the Directive to contracts that are
excluded from the scope of this Directive, or to otherwise regulate such contracts. Here
too, Member States are free to extend the protection to consumers to legal persons that
are not consumers within the meaning of the Consumer Sales Directive.*> Contrary to the
directives mentioned above, it is not specifically mentioned in the Unfair Contract Terms
Directive and the Unfair Commercial Practices Directive that Member States can extend
the protection provided to consumers to legal persons that are not consumers within the
meaning of those directives. Member States are of course free to offer non-consumers
(equivalent) rights because Member States are free to regulate matters that fall outside the
scope of the directives.

National jurisdictions

In this section, the space that exists in the Member States to classify private companies and
cooperatives as consumers is researched. In cases where these parties cannot be qualified
as consumers, the study examines whether the national law leaves room to assign them
consumer rights.

In Dutch law, circumstances exist under which a contracting party is granted a more
extensive right. Under specific conditions, small legal entities can be protected more
generally as if they were consumers without being qualified as such, such as reflexwerking.*

200 Such as: non-governmental organisations, start-ups or small and medium-sized ventures. Recital 13
Consumer Rights Directive.

201 Commission of the European Communities ‘Proposal for a Directive of the European Parliament and of the
Council on consumer rights’ (Brussels, 8 October 2008) COM(2008) 614 final.

202 Such as: non-governmental organisations, start-ups or SMEs. Recital 21 Consumer Sales Directive.

203 Jac. Hijma, Algemene voorwaarden (Monografieen BW nr. B55) (Deventer: Wolters Kluwer, 2016),
p. 31; C. Joustra, ‘Naar een uniform begrip ‘consument’?’ in: .M. van Buren-Dee Consument zonder
grenzen (Deventer: Kluwer 1996), p. 208; R.R.R. Hardy, Differentiatie in het (Europees) contractenrecht.
Rechtsvergelijkende studies naar de consument, de ondernemer en hun overeenkomsten (Den Haag: Boom
Juridische uitgevers, 2009), pp. 22-24; R. Tjittes, De hoedanigheid van contractspartijen (Deventer:
Kluwer 1994), pp. 201-202; M.B.M. Loos, Consumentenkoop (Monografieén BW nr. B65b) (Deventer:
Wolters Kluwer, 2019), pp. 23-24. Also see: Dutch Court of Appeal Leeuwarden, 31 October 2001,
ECLI:NL:GHLEE:2001:AD7180.
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Although there are various forms of reflexwerking,”* this paragraph only discusses the
variation of reflexwerking that affects the influence of a clause on the black, grey, or blue
list on agreements where the other party is not a consumer because only this variation is

relevant here. In general terms and conditions, it is assumed that the grey and black lists

205

of unreasonably onerous clauses can have reflexwerking,® in the context of the general

criterion of article 6:233(a) of the Dutch Civil Code, which stipulates that a clause in
general terms and conditions is voidable if it is unreasonably burdensome/onerous for the
other party.? The fact that a clause is on a list contributes to the judgment that the clause
is unreasonably burdensome/onerous. A rule of thumb is that with small, ‘consumer-like’
counterparties the reflexwerking is usually strong, and with large counterparties, this effect
is usually weak or absent.””” The content of the relevant clause on the black, grey, or blue
list and its mutual interests play an important role.?*® The fact that a clause is on one of
the lists has consequences for the assessment of the clause against the open standard of
article 6:233(a) of the Dutch Civil Code; when a small, legal entity or a natural person
who acts in the exercise of a profession or business, it is argued that the clause is also
unreasonably burdensome/onerous towards him.

The general requirement for reflexwerking is that the nature of the agreement does not differ
essentially from a consumer agreement.”” It is possible under certain circumstances that
even a (small) legal entity that acts in the exercise of its profession or business, but outside

204 See for various forms of reflexwerking: M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom
juridisch, 2018), pp. 264-268.

205 Article 6:236, 6:237 Dutch Civil Code.

206 Article 6:233 (a) of the Dutch Civil Code stipulates that a clause in general terms and conditions is voidable
if, given the nature and other content of the agreement, the manner in which the terms and conditions
were concluded, the mutually recognizable interests of the parties and the other circumstances of the case
is unreasonably burdensome/onerous for the other party. See: R.H.C. Jongeneel and B. Wessels (2010)
‘Ondernemingen en algemene voorwaarden’ Vermogensrechtelijke Analyses 2(7), pp. 21-27; Asser/Hijma
7-12019/119; Jac. Hijma, Algemene voorwaarden (Monografieén BW nr. B55) (Deventer: Wolters Kluwer,
2016), 31, 32; M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018),
pp. 257-264; B. Wessels and R.H.C. Jongeneel (red.), Algemene voorwaarden (Recht en Praktijk nr. CAl)
(Deventer: Wolters Kluwer, 2017), 7, 17.

207 Dutch Supreme Court, 21 September 2007, ECLI:NL:HR:2007:BA7627; Dutch Court of Breda,
22 January 2009, ECLLNL:RBBRE:2009:2342; Dutch Court of Rotterdam, 11 January 2006,
ECLLNL:RBROT:2006:AU9755. Also see: Jac. Hijma, Algemene voorwaarden (Monografieén BW nr.
B55) (Deventer: Wolters Kluwer, 2016), 31; Asser/Hijma 7-1 2019/119; M.B.M. Loos, Consumentenkoop
(Monografieen BW nr. B65b) (Deventer: Wolters Kluwer, 2019), 13; B. Wessels, Koop: algemeen
(Monografieén Nieuw BW, nr. B65) (Deventer: Kluwer, 2015), p. 6.

208 Jac. Hijma, Algemene voorwaarden (Monografieen BW nr. B55) (Deventer: Wolters Kluwer, 2016), 31;
M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), pp. 257-264.

209 Jac. Hijma, Algemene voorwaarden (Monografieén BW nr. B55) (Deventer: Wolters Kluwer, 2016), 31;
M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), pp. 257-264.
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the field of its own professional or business activities, can benefit from the reflexwerking.*'°

This means that if a clause from either of the lists appears, the judge can assume that the
clause is unreasonably burdensome/onerous, unless the counterparty (user of the general
terms and conditions) makes the contrary plausible.!' At the same time, with a less strong
reflexwerking, the placement of the clause on one of the lists is an indication that the clause
is unreasonably burdensome/onerous, but this is only one of the factors that play a role in
the assessment of the clause.?’? If there is no reflexwerking, this does not expressly mean
that a clause on either of the lists is not unreasonably burdensome/onerous. This only
means that the occurrence of the clause on one of the lists during the assessment cannot
constitute an argument in favour of the other party.*”’

For general terms and conditions, the grey and black lists can have reflexwerking, which
also raises the question of whether the consumer law can have a certain reflex effect in
favour of, for example, a small private company or cooperative, which is not essentially
different from a consumer. To a limited extent, reflexwerking appears to be permitted for
consumer law, which would allow them to benefit similarly from the protective rules.** It
is evident here as well that reflexwerking is only applicable if the nature of the agreement
does not differ essentially from a consumer agreement and the agreement in any case does
not concern the actual field of the buyer’s professional or business activities.*** Application

210 See for example: Dutch Supreme Court, 8 September 2023, ECLI:NL:HR:2023:1197 (Hibma Zuivel). M.B.M
Loos Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), p. 259. H.N. Schelhaas (2024)
‘Het toepassingsbereik van de algemenevoorwaardenregeling: Over diensten en de reflexwerking van de
grijze en zwarte lijst’ Ars Aequi, pp. 49-55.

211 Jac. Hijma, Algemene voorwaarden (Monografieen BW nr. B55) (Deventer: Wolters Kluwer, 2016), 31;
M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), pp. 257-264.

212 Jac. Hijma, Algemene voorwaarden (Monografieen BW nr. B55) (Deventer: Wolters Kluwer, 2016), 31;
M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), pp. 257-264;
B. Wessels and R.H.C. Jongeneel (red.), Algemene voorwaarden (Recht en Praktijk nr. CAI) (Deventer:
Wolters Kluwer, 2017), 17.3.

213 Jac. Hijma, Algemene voorwaarden (Monografieen BW nr. B55) (Deventer: Wolters Kluwer, 2016), 31;
M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), pp. 257-264;
B. Wessels and R.H.C. Jongeneel (red.), Algemene voorwaarden (Recht en Praktijk nr. CAl) (Deventer:
Wolters Kluwer, 2017), 17.3.

214 Here too, the same restrictions would apply as for reflexwerking in the general terms and conditions. Asser/
Hijma 7-1 2019/119; B. Wessels, Koop: algemeen (Monografieén Nieuw BW, nr. B65) (Deventer: Kluwer,
2015), p. 6; M.B.M. Loos, Consumentenkoop (Monografieén BW nr. B65b) (Deventer: Wolters Kluwer,
2019), p. 13.

215 Jac. Hijma, Algemene voorwaarden (Monografieen BW nr. B55) (Deventer: Wolters Kluwer, 2016), 31;
M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag: Boom juridisch, 2018), pp. 257-264; Asser/
Hijma 7-1 2019/119; M.B.M. Loos, Consumentenkoop (Monografieén BW nr. B65b) (Deventer: Wolters
Kluwer, 2019), 13; B. Wessels, Koop: algemeen (Monografieén Nieuw BW, nr. B65) (Deventer: Kluwer, 2015),
p. 6. See in this regard inter alia: Dutch Supreme Court, 21 September 2007, ECLI:NL:HR:2007:BA7627;
Dutch Court of Breda, 22 January 2009, ECLL:NL:RBBRE:2009:2342; Dutch Court of Rotterdam,
11 January 2006, ECLI:NL:RBROT:2006:AU9755.
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of reflexwerking has a strong casuistic character and should therefore be assessed on a
case-by-case basis.*® Nevertheless, most private companies that offer mobility usership
are often not organised in such a way that they can make use of reflexwerking as they
cannot be equated with a consumer. Many of the mobility usership providers are private
companies, which means that there is likely little to no reflexwerking and restraint is
advised. Of course, situations could occur in which the mobility usership provider is small
and the nature of the agreement does not differ essentially from a consumer agreement
and it therefore does not concern the actual field of their professional or business activities.
For small cooperatives and associations that do not differ materially from a consumer,
the application of reflexwerking is obvious according to Dutch parliamentary history.?”
Cooperatives and associations could therefore be granted consumer rights if they do not
materially differ from a consumer.

Consequently, the private company, cooperative and association can strico sensu not
qualify as consumers under Dutch law. Under limited circumstances, these parties can be
granted consumer protection; however, restraint is advised.

French legislation did not offer a definition of the notion of consumer. While some
provisions in the French Consumer Code contained indications of the scope of the
legislation, a general definition was missing, and case law defined the notion of consumer.**
Many proposed definitions take the purpose of the legal activity as its starting point.
In 2014, the legislator defined the notion of consumer. This legal definition is general
and defines a consumer (consommateur) as a natural person who is acting for purposes
not falling within the scope of his commercial, industrial, craft, liberal, or agricultural

activity.””’ This means that legal persons are in principle excluded from the qualification as

consumer. The term ‘non-professional’ (non-professionnel) was later added to the article.?

The non-professional person is defined as a legal person not acting for professional

216 See for example: B. Wessels and R.H.C. Jongeneel (red.), Algemene voorwaarden (Recht en Praktijk nr. CA1)
(Deventer: Wolters Kluwer, 2017), 17.2; M.B.M. Loos, Algemene voorwaarden (3rd edition, Den Haag:
Boom juridisch, 2018), pp. 260-264.

217 Dutch Court of Appeal Leeuwarden, 31 October 2001, ECLI:NL:GHLEE:2001:AD7180; B. Wessels and
R.H.C. Jongeneel (red.), Algemene voorwaarden (Recht en Praktijk nr. CAI) (Deventer: Wolters Kluwer,
2017), 17.

218 Article L311-3, L312-3, L121-21, L121-22 and L132-1 French Consumer Code. Also see: J. Calais-Auloy,
H. Temple and M. Depincé, Droit de la consummation (10* Edition, Paris: Dalloz, 2020), p. 6; C. Joustra, De
internationale consumentenovereenkomst (Deventer: Kluwer, 1997), p. 27.

219 Article L823-2 French Consumer Code, also see the French Hamon Law. J. Calais-Auloy, Propositions
pour un code de la consommation: rapport de la Commission de codification du droit de la consommation
(Paris: la Documentation frangaise, 1990).

220 Article L823-2 French Consumer Code; French Regulation regarding the legislative part of the consumer law,
also see the French Law relating to the legislative part of the Consumer Code and consumer credit agreements.

75



THE TRANSITION FROM MOBILITY OWNERSHIP TO MOBILITY USERSHIP

purposes.”*! The non-professional will not benefit from all the provisions of consumer law,
but from the provisions explicitly indicated. The following rule is developed: The person
who concludes a contract directly related (rapport direct) to their professional activity
is not a consumer and therefore does not benefit from the protective rules.””> This means
that if there is no direct link between the transaction and someone’s professional or
business activity, businesspersons may, in certain circumstances, invoke consumer law.
For example, an estate agency ordering an alarm system was considered to be acting as a
consumer, not as a professional, since it would lack technical competence in this specific
field.?”® Nevertheless, private companies, cooperatives, and associations do not qualify as
consumers under French law but can under limited circumstances be granted consumer
protection, similarly to Dutch law.

Under German law, the starting point is that legal persons, including small business-
persons, cannot be regarded as consumers, as the article requires that the consumer is
a natural person.” Even if it concerns legal persons that do not develop a business or
a professional activity, such as cooperatives, associations, or foundations.”” As a result,
cooperatives and associations are also excluded from consumer protection provisions.*
Even a businessperson who concludes an agreement whose content falls outside the scope
of normal activities cannot be regarded as a consumer.””” If a contract is concluded by
a businessperson for purposes that are entirely outside the independent professional

221 Article L823-2 French Consumer Code.

222 J. Calais-Auloy and F. Steinmetz, Droit de la consommation (Paris: Dalloz 2006), p. 12; J. Chazal (1997)
‘Le consommateur, existe t-il?’ Recueil Dalloz Chronique, pp. 261-262; French Court of Cassation (Ist
civil chamber) 24 January 1995, Recueil Dalloz, 1995, Jurisprudence, p. 327; French Court of Cassation,
23 November 1999, Jurisclasseur, Contrats-Concurrence-Consommation 2000.

223 French Court of Cassation, 28 April 1987, Jurisclasseur periodique, 1987.11.20893. Also see: R.R.R. Hardy,
Differentiatie in het (Europees) contractenrecht. Rechtsvergelijkende studies naar de consument, de ondernemer
en hun overeenkomsten (Den Haag: Boom Juridische uitgevers, 2009), p. 41.

224 Section 13 German Federal Code; A. von Vogel, Verbrauchervertragsrecht und allgemeines Vertragsrecht:
Fragen der Kohdrenz in Europa (Berlin: De Gruyter 2006), pp. 21-22; J. Engelhardt, Europdisches
Verbrauchervertragsrecht im BGB: Eine systematische Untersuchung der §§ 13, 14, 361a und 361b BGB und
Induktion weiterfiihrender Ansitze aus HTWG, VerbrKrG, AGBG, TzWrG und FernAG (Diss., Frankfurt:
Peter Lang, 2002), p. 94; J. Smits (2002) ‘De herziening van het Duitse verbintenissenrecht: een overzicht en
vergelijking’ Nederlands Tijdschrift voor Burgerlijk Recht, p. 378.

225 Respectively: Section 21 German Federal Code (associations) and Section 80 German Federal Code
(foundations).

226 . Engelhardt, Europdisches Verbrauchervertragsrecht im BGB: Eine systematische Untersuchung der §§ 13,
14, 361a und 361b BGB und Induktion weiterfiihrender Ansdtze aus HTWG, VerbrKrG, AGBG, TzWrG und
FernAG (Diss., Frankfurt: Peter Lang, 2002), pp. 57-58.

227 Sectionl3 German Federal Code; J. Engelhardt, Europdisches Verbrauchervertragsrecht im BGB: Eine
systematische Untersuchung der §§ 13, 14, 361a und 361b BGB und Induktion weiterfiihrender Ansdtze aus
HTWG, VerbrKrG, AGBG, TzWrG und FernAG (Diss., Frankfurt: Peter Lang, 2002), p. 94.
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activity, he could, however, qualify as a consumer.”® Germany applies a stricter notion
of the consumer, which means that the private company, cooperative, and association do
not qualify as consumers under German law, except when a contract is concluded by a
businessperson for purposes that are entirely outside the independent professional activity.

Under Belgian law, the consumer is defined in the Belgian Code of Economic Law as: ‘any

natural person who acts for purposes outside his trade, business, craft or profession.*?

In general, anyone who is a company is not a consumer insofar as the party obtains a

certain benefit in the exercise of his professional activity.”*® The legislator no longer

requires that the term ‘consumer’ is used ‘exclusively’ for non-professional purposes.!

This definition is broader than the older definition from the Belgian law on market
practices and consumer protection, because it also includes mixed purpose contracts as
it includes the professional activity of the data subject when this activity is so limited
that it is not predominant within the overall context of the agreement. A consumer is,
for example, the trader who buys a mobile phone, which he uses both in his private life
and in his professional life.>** However, the idea that the party qualifies as a consumer if
the non-professional part predominates is far-reaching.”’ This means that legal persons

228 R.R.R.Hardy, Differentiatie in het (Europees) contractenrecht. Rechtsvergelijkende studies naar de consument,
de ondernemer en hun overeenkomsten (Den Haag: Boom Juridische uitgevers, 2009), p. 28. Under current
German law, (small) start-up businesses can under certain circumstances rely on provisions specifically
drawn up for the consumer based on Section 507 German Federal Code.

229 By including the definition of ‘consumer’ in Book I Belgian Code of Economic Law, a uniform definition of
consumer is obtained for the entire Belgian Code of Economic Law. Article I.1.2° Belgian Code of Economic
Law; Belgian Explanatory Memorandum, ‘Wetsontwerp houdende invoeging van titel 1 ‘Algemene
definities’ in boek I ‘Definities’ van het Wetboek van economisch recht’ (27 mei 2013, Kamer 2012-2013),
DOC 53 2836/001, p. 6; G. Straetmans, ‘Onderneming, vrij beroep en consument’ in: G. Straetmans and
R. Steennot, Wetboek Economisch Recht En de Bescherming van de Consument (Antwerpen: Intersentia,
2015), pp. 49-53; R. Steennot and E. Terryn (2014) ‘De nieuwe bepalingen uit boek VI van het Wetboek
Economisch Recht: een eerste commentaar’ Droit de la consommation — Consumentenrecht 104, pp. 4-5.

230 Belgian Court of Cassation, 11 May 2001, Juristenkrant 2001, 32, N-20010511-6 (C.97.0465.N), p. 6;
Article 1,7 ° Belgian Commercial Practices Act; Belgian Court of Appeal Antwerp, 30 June 2009, Nieuw
Juridisch Weekblad 2010, 504 with annotation R. Steennot; R. Steennot ‘De impact van de rechtspraak
van het hof van justitie op de regelen inzake onrechtmatige bedingen’ in: G. Straetmans and R. Steennot,
Wetboek Economisch Recht En de Bescherming van de Consument (Antwerpen: Intersentia, 2015), pp. 147-
148; R. Steennot and E. Terryn (2014) ‘De nieuwe bepalingen uit boek VI van het Wetboek Economisch
Recht: een eerste commentaar’ Droit de la consommation — Consumentenrecht 104, pp. 4-5.

231 Article 1.1.2 Belgian Code of Economic Law. The Belgian legislator makes this change following the
definition of consumer in the Consumer Rights Directive.

232 Belgian Explanatory Memorandum, ‘Wetsontwerp houdende invoeging van titel 1 ‘Algemene definities’
in boek I ‘Definities’ van het Wetboek van economisch recht’ (27 mei 2013, Kamer 2012-2013), DOC 53
2836/001, p. 6.

233 J. Vananroye and K.-]. Vandormael, ‘Boek I WER En Wet Natuurlijke Rechter. Van Handelsrecht Naar
Ondernemingsrecht’ in: B. Keirsbilck and E. Terryn (eds.), Het Wetboek Van Economisch Recht: van nu en
straks? (Antwerpen: Intersentia, 2014), p. 24; B. Keirsbilck, ‘Marktpraktijken en consumentenbescherming,
ook voor vrije beroepen’ in B. Keirsbilck en E. Terryn (eds.), Het Wetboek van economisch recht: van nu en
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such as private companies are not consumers.”* Cooperatives and associations will also
predominantly not qualify as a consumer, but this must be assessed on the basis of the
criteria above. To assess whether or not a person is acting for professional purposes, two
distinct criteria were used, namely the destination criterion (bestemmingscriterium) and the
specialisation criterion (specialisatiecriterium). Currently, only the first criterium applies
in order to distinguish a non-consumer from a consumer because a consumer should only
use the purchased goods or services exclusively for non-professional purposes. As soon
as the goods or services are purchased for professional purposes, exclusively or partially,
they are consequently no longer considered a consumer.”* In addition, the quality at the
time of the act and its organised character at that moment are decisive.”*® Therefore, a
private company cannot be classified as a consumer insofar as the company obtains a
certain benefit in the exercise of his professional activity. The criteria — the purposes of
the product and the knowledge of particular matters — result in professional activity for a
private company.

Table 8 summarises that users of mobility usership are qualified as consumers under
EU consumer law. In addition, legal persons in principle do not qualify as consumers,
which is in line with the rationale of consumer law that the imbalance between the
contracting parties should be mitigated and the goal of protecting the weaker party
should be central®” German law seems the strictest and only provides consumer
protection when a contract is concluded by a businessperson for purposes that are
entirely outside the independent professional activity. At the same time, the unfair terms
legislation in Germany does protect professional parties in B2B contracts. The Dutch,
French, and Belgian approach seem more nuanced and leave some space open to apply

straks? (Antwerpen: Intersentia, 2014), p. 151; E. Terryn (2013) ‘La transposition de la directive droits des
consommateurs en Belgique — champ d’application personnel et exclusions’ Revue européenne de droit de
la consommation, pp. 374, 382. G. Straetmans, ‘Onderneming, vrij beroep en consument’ in: G. Straetmans
and R. Steennot, Wetboek Economisch Recht En de Bescherming van de Consument (Antwerpen: Intersentia,
2015), pp. 49-53.

234 G. Straetmans (2006) ‘Beroepsbeoefenaar en consument van handelspraktijken?” Le droit des affaires — Het
ondernemingsrecht 80, pp. 433-440; G. Straetmans (2009) ‘De (rechtspersoon) n.v. is geen consument in
handelspraktijken’ Le droit des affaires — Het ondernemingsrecht 92, pp. 403-407.

235 Belgische Kamer van Volksvertegenwoordigers, ‘Wetsontwerp betreffende marktpraktijken en
consumentenbescherming’ (28 December 2009) DOC 52 2340/001, p. 35; G. Straetmans, ‘Onderneming,
vrij beroep en consument’ in: G. Straetmans and R. Steennot, Wetboek Economisch Recht En de Bescherming
van de Consument (Antwerpen: Intersentia, 2015), pp. 49-53.

236 G. Straetmans, ‘Onderneming, vrij beroep en consument’ in: G. Straetmans and R. Steennot, Wetboek
Economisch Recht En de Bescherming van de Consument (Antwerpen: Intersentia, 2015), pp. 49-53.

237 C.W.M. Lieverse and J.G.J. Rinkes, Oneerlijke handelspraktijken en handhaving consumentenbescherming.
Preadvies voor de Vereniging voor Effectenrecht 2010. (Serie Van der Heijden Instituut, nr. 106, Deventer:
Kluwer, 2010), I1.2.1; Asser/ Vonken 10-I 2018/280.
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consumer protection to legal persons, although they can in principle not be classified as

a consumer.

Table 8: Interim conclusion of consumer

Rationae personae scope: consumer
Private company Cooperative Individual
CSD No No Yes
CRD No No Yes
CCD No No Yes
UCTD No No Yes
UCPD No No Yes
2.7 CONCLUSION

In this chapter, the cornerstones of EU consumer policy were examined. The most
important cornerstones of EU policy are, of course, the pursuit of a high level of consumer
protection and stimulation of the internal market. Furthermore, legal certainty, consumer
confidence, and consumer knowledge are central. The balance between the contracting
parties in consumer law is also important, whereby the weaker consumer must be
protected against the powerful supplier. This rationale of consumer protection applies
to the traditional sales-based consumer but should equally apply to mobility usership
consumers. Furthermore, the cornerstones of EU consumer policy might not all be
reflected by each directive separately, a patchwork of the selected directives exists which
results in an overlap of EU legislation and, consequently, an adequate representation of
the EU consumer policy cornerstones. Since the same policy considerations underlie
the protection of the mobility usership consumer, there is essentially no clear reason to
approach consumers differently. The fact that it concerns a mobility usership consumer
does not change this.

Bearing in mind these cornerstones, the ratione personae scope is examined bilaterally,
namely from the perspectives of the provider and of the consumer. The professional party
is generally defined as any natural person or any legal person that is acting for purposes
relating to that person’s trade, business, or profession. The mobility usership provider in
the capacity of private company or cooperative is considered a professional party. The fact
that also small cooperatives would qualify as a professional party could result in more
obligations which could potentially discourage starting a small-scale cooperative to share
mobility. Furthermore, the individual provider of mobility usership can in principle be a
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professional self-employed individual or a (non-professional) prosumer. See Table 9 for
an overview.

The consumers’ side of the ratione personae scope shows that individual users of mobility
usership qualify as consumers as long as they are acting primarily for purposes outside
their trade, business, or profession. This assessment becomes a more difficult area when an
individual who enters into an agreement for partly private and partly business purposes.
Although it is considered important that in such cases the commercial purpose does not
dominate within the overall context of the agreement, this remains a grey area. Moreover,
the private company and the cooperative do not, in principle, qualify as such. Although
exceptions to grant consumer rights to them do exist and should be made on a case-by-
case basis, the parties do not qualify as a consumer.

Table 9 also provides an overview of this assessment.

Table 9: Conclusion on ratione personae scope

Ratione personae scope

Private Company

Collaborative

Individual

Professional
party

Yes, see
paragraph 2.5.1.

Yes, see
paragraph 2.5.2.

Yes, for a self-employed individual as long
as the natural person primarily acts for
purposes which are related to his or her
trade, business, or profession.

No, for a prosumer. See paragraph 2.5.3.

Consumer

No, in principle
not. See
paragraph 2.6.2.

No, in principle
not. See
paragraph 2.6.2.

Yes, as long as the natural person is acting
primarily for purposes which are not
related to his or her trade, business, or
profession. See paragraph 2.6.1.
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3 RATIONE MATERIAE SCOPE

3.1 INTRODUCTION

The previous chapter provided insight into the qualification of the contracting parties
of a mobility usership contract, to what extent these contracting parties fall under the
ratione personae scope of the EU consumer directives, and the complexities that may arise
in qualification. In addition to the ratione personae scope, the applicability of consumer
law is also determined by the ratione materiae scope. Consequently, in this chapter, the
question of whether equivalent protection exists for the mobility usership consumer will
be studied through the lens of this scope. In concrete terms, this chapter examines whether
the mobility usership contract can qualify as a consumer contract as defined in each EU
directive as these consumer contracts differ per directive. For example, the Consumer
Sales Directive covers the sales contract, and the Consumer Credit Directive covers the
credit agreement.! This means that the mobility usership contract may fall within the
ratione materiae scope of one directive and not within this scope of another directive.
The common denominator of mobility usership contracts is that it concerns the use of
a vehicle but, as discussed in detail in paragraph 1.2, there is an important difference
within mobility usership between exclusive mobility use contracts and shared mobility
use contracts. Both types of mobility usership contracts will therefore be examined in
each directive in this chapter. Despite the fact that the EU legislator strives for maximum
harmonisation, national implementations will also be studied as maximum harmonisation
does not always exist in practice and there may be national deviations. The consumer
sales contract in the Consumer Sales Directive (paragraph 3.2), the credit agreement
in the Consumer Credit Directive (paragraph 3.3), and any contract in the Consumer
Rights Directive (paragraph 3.4) are discussed successively. Subsequently, the commercial
practice in the Unfair Commercial Practices Directive (paragraph 3.5) and the contracts
in the Unfair Contract Terms Directive (paragraph 3.6) are discussed.

3.2 THE SALES CONTRACT IN THE CONSUMER SALES DIRECTIVE

The Consumer Sales Directive applies to sales contracts between a consumer and a
professional seller (B2C).> Although the old Consumer Sales Directive 1999 did not yet

1 Article 1, 2(1), and 3(1) Consumer Sales Directive; Article 1, and 2(1) Consumer Credit Directive 2008.
2 Article 1, 2(1), and 3(1) Consumer Sales Directive. Also see: Article 2(1) Consumer Sales Directive 1999.
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define a sales contract,’ the current Consumer Sales Directive defines the sales contract
as ‘any contract under which the seller transfers or undertakes to transfer ownership of
goods to a consumet, and the consumer pays or undertakes to pay the price thereof”.* The
requirement of transferring ownership of a good makes application of the Consumer Sales
Directive to mobility usership contracts especially complicated. After all, with mobility
usership agreements, the ownership always remains with the mobility provider and thus
a transfer of ownership is non-existent in both exclusive and shared mobility usership
agreements. Consequently, the nature of the sales contract prevents the application of the
Consumer Sales Directive to both exclusive as well as shared mobility usership agreements.
The Consumer Sales Directive is a maximum harmonisation directive, which means that
Member States shall not maintain or introduce in their national law provisions diverging
from those laid down in the Directive, including more or less stringent provisions to ensure
a different level of consumer protection, unless otherwise provided for in the Consumer
Sales Directive.’ It is, however, possible that a broader application of the Consumer Sales
Directive is granted in Member States because they are free to extend the application of
the rules of the Directive to contracts that are excluded from the ratione materiae scope,
or to otherwise regulate such contracts.®

3.2.1 'The sales contract in the national law of the Member States

In all Member States, the consumer sales contract is defined similarly to the Consumer
Sales Directive, namely an agreement whereby one person (seller) undertakes to give a
good and the other (consumer) to pay a price for it.” Furthermore, the agreement must

3 It follows from case law that, although Consumer Sales Directive 1999 does not specifically define
it, it is an autonomous EU law concept. As a result, the national courts are obliged to interpret the law
as much as possible in accordance with the directive. See: CJEU, Case C-247/16, 7 September 2017,
ECLI:EU:C:2017:638 (Schottelius), pp. 23, 32. Also see, by analogy, judgment CJEU, Case C-34/10,
18 October 2011, ECLI:EU:C:2011:669 (Briistle), p. 26; R. Canavan, ‘Contracts of sale’ in: C. Twigg-Flesner
(ed.), Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar Publishing Limited,
2016), pp. 270-274; Asser/Hijma 7-1 2019/102, 103; D. Martiny, Miinchener Kommentar zum BGB, 8.
Auflage 2021, Rom I-VO Art. 4 Mangels Rechtswahl anzuwendendes Recht, Rn. 28.

4 Article 2(1) Consumer Sales Directive. See: R. Canavan, ‘Contracts of sale’ in: C. Twigg-Flesner (ed.),
Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar Publishing Limited, 2016),
pp. 270-274.

5 Recital 10, 25, 47; Article 4 Consumer Sales Directive.

6  Recital 21 Consumer Sales Directive. See for an elucidation: R. Canavan, ‘Contracts of sale’ in: C. Twigg-
Flesner (ed.), Research handbook on EU Consumer and Contract Law (Glos, Edward Elgar Publishing
Limited, 2016), pp. 270-274.

7 The Netherlands: ‘Article 7:1, 7:5 Dutch Civil Code; Dutch proposal of law, Kamerstukken IT 2020/21, 35734,
2. Germany: Section 474 German Civil Code. Belgium: It concerns the sales of consumer goods by a seller
to a consumer (whereby the contracting parties are defined in subsequent articles of law); Article 16489bis
(2) Belgian Civil Code. France: Article L217-1 (I) French Consumer Code.
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relate to movable property, such as a vehicle. This requirement is made explicit in the
national jurisdictions, except France.® However, the subject of the agreement - the
movable property - is of secondary importance compared to the legal consequences of
the act of contract, because the application of consumer sales rules fails due to the lack of a
transfer of ownership. After all, the transfer of ownership is important for all jurisdictions.
In other words, the mobility usership contract, being exclusive or shared, does not fall
within the ratione materiae scope of the Member States. Nevertheless, some room is left
for broader application of the rules. In the Netherlands and Germany, an agreement which
concerns both the delivery of movable property and the provision of services is considered
a consumer sale.” Furthermore, in all Member States, contracts for the delivery of
consumer goods to be manufactured or produced are also regarded as sales contracts.
Although the definition of a consumer sale should only be interpreted stricto sensu under
French law and despite the broader understanding of this notion in the other Member
States, the national implementation of the directive does not extend the ratione materiae
scope regarding mobility usership contracts. After all, including (ancillary) services
to the definition of the sales contract offers no solace for protecting mobility usership
contracts under national jurisdiction because the core of the mobility usership agreement
is explicitly not the transfer of ownership. Consequently, mobility usership contracts are
inevitably exempted from both the EU and national consumer sales rules.

3.3 THE CREDIT AGREEMENT IN THE CONSUMER CREDIT DIRECTIVE

The Consumer Credit Directive applies to agreements whereby a creditor grants or
promises to grant to a consumer credit in the form of a deferred payment, loan, hire
purchase or other similar financial accommodation, and the consumer pays for such
services or goods for the duration of their provision by means of instalments."! An
exception is included for agreements in which services are provided on a continuing basis
or for the supply of goods of the same kind.'? The foregoing definition might presume that
the mobility usership contract falls under the definition of a consumer credit agreement,
since the mobility usership provider grants or promises to grant to a consumer the use of
a vehicle (as a credit in goods) and the consumer pays for the duration of the use of that

8  The Netherlands: Artic