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Abstract

This study examines the justice thinking of unrepresented people who have taken
part in mediation. The context is two mediation services, serving Scotland’s two
largest courts, from which the twenty four participants were referred to mediation
by a judge (known as a sheriff) in the course of a small claim. The study addresses a
notable gap in the literature on mediation: the modest attention paid to parties’
perspectives on substantive justice (see Chapter 1.C and 3.C. below). Its aim was to
provide a richer understanding of the thinking of mediation participants charged by
the justice system with devising an outcome to their disputes, in particular their
evaluations of the fairness and justice of that outcome.

It finds that those without legal training can nonetheless apply justice principles in
resolving their disputes; this can be described as “justice outside the law.” They were
able to account for their decisions in terms recognisable to those operating the
justice system: the encounter (replicating the day in court), the chance to tell their
story, compensation, punishment of bad behaviour, closure and payment. However,
their lack of formal legal knowledge can lead to injustice and the study highlights the
key role of activist mediators in providing legal information when required.

Despite having forged the terms of their settlements, most participants were
ambivalent when asked “Did you get justice?” The study notes several reasons. First,
they are decision makers who are also decision recipients, meaning the other party,
their legal opponent, has a say in the outcome. Secondly, they want to do, and be
seen to do, justice. Thirdly, they also want to receive justice (and not injustice), yet
often have to compromise and settle for “good enough” (see Chapters 5 and 6,
below). And finally they have little interest in applying, still less in creating, legal
norms. | conclude that mediation can deliver justice but not law.
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Chapter 1 Introduction

A. The inspiration

In 2008 | attended one of that year’s Hamlyn Lectures, delivered in Edinburgh by
Professor Dame Hazel Genn (2010). | was aware of Professor Genn’s work as co-
author of Paths to Justice Scotland (Genn and Paterson, 2001), a ground-breaking
socio-legal study of how ordinary people deal with disputes, and author of several
studies influencing government policy on mediation in England and Wales. The
event took place in the Signet Library, a rather grand setting close to the Supreme
Courts of Scotland, and was attended by the great and the good of the Scottish legal
system. At that time the country’s second most senior judge, Lord Gill, was leading
a review of the civil justice system, and its remit named four areas for particular
attention, including “the role of mediation and other methods of dispute resolution
in relation to court process” (Scottish Civil Courts Review, 2009b, p.1). Lord Gill and
the review board were in attendance. | therefore anticipated Professor Genn’s

topic, Civil Justice and ADR, with interest.

It swiftly became clear that on this occasion there was to be no conceptual
confusion between forms of alternative dispute resolution (see Chapter 2.B. below);
she was there to talk about mediation. However, rather than a balanced academic
review of evidence or an effort to set out when and under what circumstances
mediation might most usefully be employed, we heard what | called at the time a
“verbal assault” (Irvine, 2009, p. 351). Like many of my mediator colleagues | had
always assumed, perhaps naively, that our work was a helpful supplement to the
legal system. Instead | learned that we were harming it, diverting cases away from
a forum that dispenses justice into one that asks parties to “relinquish ideas of legal
rights during mediation and focus, instead, on problem-solving” (Genn, 2010, p.
116). | heard that mediators exaggerated the harms of litigation to promote their

profitable alternative, aided and abetted by senior judges. But what struck me



most forcefully at the time was the accusation that “mediators have no interest in
justice and fairness” (Irvine, 2009, p. 351). This was later written up in the more
ringing form of a rhetorical question: “Are mediators concerned about substantive
justice? Absolutely not” (Genn, 2010, p. 116/117). One phrase from her peroration
has become famous, or notorious, partly on account of its wordplay: “The outcome
of mediation is not about just settlement, it is just about settlement [italics in

original]” (ibid, p. 117).

As | listened, noting the evident satisfaction of senior judges present, my mind
turned to my mediation clients. At that time most were separated parents locked
into protracted and painful disputes over children and resources. What came to
mind were numerous occasions when someone sat in my office in obvious distress
at the injustice of their situation. In doing this work | quickly learned that fairness
and justice were exactly what these people wanted, and mediation was only
successful when both found it sufficiently fair and just to say “Yes” to the outcome.
| had to be interested in justice because my clients were. | wondered what they

would make of these accusations.

To be fair to Professor Genn, some of her observations about mediation were based
on empirical study, which | later read (for example, Genn et al., 2007). It does not
paint a flattering picture, and further reading exposed me to the substantial
quantity of earlier US writing in a similar vein (see Chapter 2.B. below). Yet each
time | encounter these critiques | am struck by the absence of participants’ voices.
Most come from the legal academy, supplemented by social scientists with an
interest in law, and when they do draw on empirical evidence much of it seems to
come from lawyers and mediators. Even when the research targets mediation’s
end-users, they are rarely asked whether the outcome was just, or even fair (see

Chapter 3.C. below).



B. Some notes on terminology

As | explain in the methodology chapter (Chapter 4.A.1. below), | have chosen to
write in the first person. This reflects my personal involvement in mediation, as
practitioner, teacher and academic. When reporting on the findings | want to be
clear that the interpretations arise from my own perspective, that of an insider
researcher who continues to combine these other roles. This also enables me to
describe the inspiration for the study in a more natural way, as it involved an event

at which | was present.

It is also important to say something about the two English words “fairness” and
“justice,” given their repeated use throughout this thesis. They are often used
interchangeably, as Professor Genn appeared to do above. Yet in the English
language the terms “justice” and “fairness” have developed distinct meanings
owing to their different etymological roots (Wilson and Wilson, 2006). “Fair” is a
Germanic word with origins in visual properties like “clarity” and “unbiased
alignment” (ibid, p. 805), rendering it “intangible and intuitive” (ibid, p. 806). “Just”
and its noun, “justice,” come from the Romance languages, imposed on Britain
following the Norman Conquest and still associated with political and legal power.
The word justice mixes “subjective judgments (such as righteousness) with
objective, legal facts and truths” (ibid, p. 805). So fairness is something on which
anyone can have a view, while justice speaks of legal rules, courts and the law.
Goldman and Cropanzano express a similar distinction in terms of the different
work the two words are doing: “Justice describes normative standards and how
these are implemented; fairness describes reactions to those standards” (2015, p.

315).

Where possible | have endeavoured to distinguish the two words, particularly in the
results chapters (5 and 6, below). However, others do not and often employ both,

side by side or interchangeably; this is particularly prevalent in social psychological



studies of justice (Lind, 2019). | have adopted this usage on occasion, especially
where it seems the best way to convey the sense of what participants were
describing, or in summarising academic writing. Often it is because | am
summarising interviews that touch on both. Despite their different origins there is
undoubtedly an overlap between the two words in contemporary English. | return

to this question in Chapter 7.A (below).

C. The study

The current study was conceived in the aftermath of Genn’s lecture (A. above). Its
principal motivation was to investigate empirically the place of fairness and justice

in mediation parties’ reasoning, with a particular emphasis on substantive justice:

the outcome. In this sense it has a corrective impulse, given that mediation
research involving those outside the “juridical field” (Bourdieu, 1987, p. 814) has
tended to focus on other factors like satisfaction and procedural justice (see
Chapter 3.B.3. and Chapter 3.C.2. below). This implies that only those trained in law
have the capacity to offer a useful perspective on substantive justice. Bourdieu’s
term “juridical field” is used in this thesis because it well conveys the sense that
those who study, practise and interpret law and legal institutions often speak to
and about each other within “an entire social universe... which is in practice
relatively independent of external determinations and pressures” (ibid, p.816).
Bourdieu claims this helps maintain their monopoly over the right to define justice,
leading to “the disqualification of the non-specialists' sense of fairness” (ibid, p.

828; and see Chapter 4, below).

As the literature review sets out (Chapters 2 and 3, below) Professor Genn is not the
only scholar critical of mediation’s impact under the heading of justice. This body of
work employs a baffling array of terms. Examples include: “little injustices” (Nader,
1979, p. 1019); “informal justice” (Abel, 1982b, p. 267); “popular justice” (Merry,

1995, p. 31); “social justice” (Harrington, 1982, p. 36); “access to justice”



(Cappelletti, 1993, p. 282), “the administration of justice” (Burger, 1976, p. 89);
“second class justice” (Edwards, 1986, p. 679; Maute, 1990, p. 369); “hit-or-miss
justice” (Nolan-Haley, 1996, p. 51) “civil justice” (Genn, 2010, p. 1); “criminal justice
agencies” (Auerbach, 1983, p. 135); “substantive justice” (Genn, 2010, p. 117);
“distributive justice” (Stulberg, 2005, p. 3); and “procedural justice” (Rawls, 1971, p.
75; Thibaut et al., 1974, p. 1271). This reflects both the profound significance of the
idea throughout human history,! and its rhetorical versatility for those critical of
alternatives to the traditional, adversarial legal system in common law jurisdictions
(see Chapter 2.B. below). It is beyond the scope of this thesis to offer a
comprehensive overview of justice, on both methodological grounds and because
of its focus on a particular aspect of the phenomenon: substantive justice. In the

section that follows | briefly set out the approach to both methodology and justice.

C.1. Methodology

This study sought to investigate a specific and neglected perspective on mediation
within the legal system: when non-lawyers agree to settle or resolve their disputes
with the assistance of a mediator, what criteria do they apply? Given the concerns
of Genn and others listed above, it was important to establish the place of fairness
and justice among those criteria. However, as set out below (Chapter 4.B), the
inductive, theory-building epistemology of qualitative research requires the
researcher to remain open to novel insights. That approach builds on an ontological
position known as critical realism: this holds that there is an external reality, but
that reality can only be known through human perception (Deakin, 2014; Ritchie et
al., 2014, p. 5). | therefore asked participants what they thought about justice and
fairness, while endeavouring to hold my own assumptions on the question as

loosely as possible.

L A Google search for “justice” in March 2024 produced more than 2.5 billion results.



An alternative, deductive, epistemology would build on law’s normative ontology in
providing standards and rules for everyday life (see Chapter 4.B.1. below). Such
research would start with what the law requires and seek to establish how closely
participants’ reasoning corresponds. That approach is exemplified by studies
examining dispute resolution processes for their “accuracy” (for example, Solum,
2004, pp. 242-252) or their capacity to apply the law (Grillo, 1991; Bryan 1992;
Nolan-Haley, 1996; and see Chapter 2.B.3.b). In taking the law as a starting point,
these studies tend to echo Genn’s concern when she finds mediation wanting for its

failure to deliver substantive justice.

The current study, in the inductive tradition, sought rather to elicit participants’
perspectives on substantive justice — the outcome to their disputes —
supplementing and extending the much larger body of research into their views on
procedural justice — the process by which that outcome is delivered (see Chapter
3.C.2. below). Its original contribution is to analyse and interpret this data and
construct theory to expand our understanding of how mediation outcomes are
arrived at when the influence of law and lawyers is minimal. It is my contention
that participants’ approach to justice should be laid out in its own terms, rather
than considering its “accuracy,” its conformity to legal norms, or applying other

criteria derived from law’s view of justice.

A secondary motivation for the study was to supplement the limited amount of
mediation research in my home jurisdiction, Scotland (Ross and Bain, 2010; Blake
Stevenson, 2016; and see Chapter 3.C.2. below). Mediation is relatively
underdeveloped in Scotland and, outside family cases, receives little state or judicial
support (Irvine, 2010; Ahmed, 2020; Ross, 2021). There are no pre-action protocols
and court rules do not require alternative dispute resolution to be considered,
except in claims of £5,000 or below (Scottish Statutory Instruments, 2016a). In

some respects this made it an ideal location to investigate the thinking of non-



lawyers when mediation has been suggested by the court; the relative absence of
judicial input and preparatory material seems likely to reduce the influence of legal
justice (see C.2. below) in their decision making. On the other hand it makes
Scotland something of an outlier in comparison to jurisdictions where mediation is
more thoroughly embedded in the civil justice system (Shestowsky and Brett, 2008;
Sourdin, 2012; Charkoudian, 2014).

It was also important to find a setting where parties are largely unrepresented. This
is not to diminish the value of legal representation in mediation, but rather to
acknowledge that when lawyers are involved their perspective is likely to influence
parties’ thinking (Shestowsky, 2018). All participants apart from two legal

practitioners were unrepresented during the mediation sessions.

It was thus convenient and achievable to locate the study within two small claims
mediation projects in Central Scotland. | am the director of one, though I rarely
mediate and did not interview anyone with whom | had, and this simplified the
challenge of obtaining access to participants. The other is located close to Queen
Margaret University, Edinburgh, and its coordinator was willing to facilitate access.
The research topic, fairness and justice in mediation, involves complex concepts
that are difficult to define narrowly and so | chose to conduct in-depth qualitative
interviews rather than survey research. These allow for a rich exploration of
participants’ thinking and offer the possibility of investigating new insights as they

arise (see Chapter 4.C.2.a. below).

Participants were parties to small claims in two Scottish courts. The first six had
been referred to mediation under the former Small Claim Rules (Scottish Statutory
Instruments, 2002, No. 133) with a maximum value of £3,000. The remaining 18
were parties to actions raised under the new Simple Procedure Rules (Scottish
Statutory Instruments, 2016, No. 200) with a ceiling of £5,000. 13 were female and

11 were male and their disputes mostly concerned goods and services, unpaid bills



and housing matters. 16 settled and 8 did not. For more on the research locations
and sampling strategy see Chapter 4.C.1 & 2 and Chapter 4.E.5 (below) and for a
demographic breakdown of all participants see Appendix 1. | provide additional

information on sums claimed and received in Chapter 6 (below).

C.2. Justice

As noted at C. above the word carries enormous resonance and has been a topic of
human interest for as long as records exist (Pirie, 2021; and see Chapter 2,
Introduction, below). Given the law’s stamp on both the context for and critiques
of mediation, | now briefly summarise the legal approach to justice. And yet my
interviewees, and most consumers of mediation under the schemes described
below, are not members of the “juridical field” (Bourdieu, 1987, p. 814). | therefore

also consider non-legal approaches to justice in the section that follows.

C.2.a. Justice and the law

The association between justice and law is ancient (Aristotle, no date; Irvine, 2020;
Pirie, 2021) and enduring, as exemplified by use of the term “justice system” as a
synonym for legal system (Sourdin, 2015b, p. 95; Leveson, 2015, p.3). Ojelabi
defines legal justice as “justice obtained through the application of legal principles
within the justice system” (2012, p. 320). Space does not permit a more thorough
treatment of the history of justice, but its contemporary relevance is illustrated by
Richard Susskind, a prominent scholar of law and technology. He proposes that
“justice according to the law” (Susskind, 2020, p.13) contains seven different
conceptions of justice. These are:

e Substantive justice (fair decisions)

e Procedural justice (fair process)

e Open justice (transparency)

e Distributive justice (accessibility)

e Proportionate justice (appropriate balance)



e Enforceable justice (backing by the state)

e Sustainable justice (sufficient resources) [bullet points in original] (ibid, p.
14).

This thesis focuses on the first of these, substantive justice, for reasons outlined at
A (above) and set out in more detail below (Chapters 2 and 3; Chapter 6.D.1). The
most significant reason is to counterbalance the greater attention paid to other
conceptions of justice in mediation research involving non-lawyers (see Chapter
3.C.2, below), in particular procedural justice (see Chapter 3.B.3; Chapter 4.E.4.b;

Chapter 6, Introduction, below).

Some scholars employ the term distributive justice interchangeably with
substantive justice (for example Stulberg, 2005; Colquitt, 2012; Deutsch, 2014b) and
where this is the case | have adopted that usage. The relationship between
mediation and legal justice is discussed at a number of points throughout the thesis,
most notably Chapter 2, Introduction (mediation in ancient justice systems);
Chapter 2.B (mediation’s critics); Chapter 3.A (responses from mediation scholars);
Chapter 5.A.4 (participants’ philosophy of justice); Chapter 5.B (legal norms in
mediation); and Chapter 6.A.1 (fairness, justice and outcomes). Chapter 7,
Discussion, contains a more detailed consideration of the relationship between

legal justice and mediation (Chapter 7.A. below).
It is also conceivable that different conceptions of justice could interact with each
other. The relationship between substantive justice (fair decisions) and procedural

justice (fair process) is discussed at Chapter 6.A.1 (below).

C.2.b. Non-legal justice
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Given its near-universal importance in human society justice has been the object of
study by numerous disciplines. Most relevant for the present thesis is the
contribution of social psychology:

One of the central themes of this research is that individuals do not merely
react to events by asking “Was that good?” or “Was that satisfying?”
Instead, they also ask “Was that fair?” (Colquitt, 2012, p. 526).

Colquitt traces the development of this research in four phases. First came studies
of “distributive justice” (ibid, p. 526) with a focus on the outcomes of decisions. The
common sense assumption underlying this approach is that the better the outcome
the more individuals will regard it as fair, although what can be regarded as “better”
will vary according to situation. Deutsch (1975) proposed that optimal outcomes

will be judged according to equity, equality or need depending on the setting.

A second wave of research took its inspiration from Rawls’ (1971) “A Theory of
Justice” and its use of the term “pure procedural justice” (ibid, p. 75; and see
Chapter 3.B.3. below). Its focus was the process by which decisions are arrived at,
and a very large body of research in the ensuing five decades has reinforced its
significance. Tyler, for example, suggests procedural justice provides a “cushion of
support” (2006, p.30) for authorities, contributing to their legitimacy. A key finding
from procedural justice research has been that the experience of a fair process is
more reliable that a fair outcome in predicting the acceptance of decisions

(MacCoun, 2005).

Colquitt outlines a third development in social psychological research into justice,
this time from organisational context: “interactional justice” (2012, p. 527, citing
Bies and Moag, 1986). In this view the interpersonal interaction surrounding a
process is independent of the procedure itself, and those affected are sensitive to
its fairness as demonstrated by qualities such as respectful communication and
truthful information. This was logically subdivided into two further categories (the

fourth development): “interpersonal justice” — “the respect and propriety rules” —
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and “informational justice” — “the justification and truthfulness rules” (ibid, p. 527,

citing Greenberg, 1993).

A number of studies have investigated mediation’s potential to deliver procedural
justice: parties’ perceptions of the process by which an outcome is arrived at, in
particular their treatment by authoritative decision makers (summarised at Chapter
3.B.3. below). While it can be argued that mediators are not decision makers, they
too are generally viewed as authority figures; it would be surprising if participants
were not sensitive to mediators’ behaviour towards them. Yet the impact of that
behaviour is likely to be reduced when the parties themselves are the decision
makers. This is supported by findings from this study’s pilot phase (Chapter 4.E.4.b.
below; Irvine, 2020, p. 154) and discussed in greater detail in Chapter 7.C.1.

To return to the inspiration for this study, Genn’s target was not procedural justice
(Chapter 7.A.2. below). In her view procedural justice has limited application
outside the courtroom (Genn, 2010, p. 69; and see Chapter 3.B.3. below).
Substantive justice, on the other hand, raises wider concerns for the justice system.
Rather than parties’ subjective perceptions of their treatment, substantive justice
refers to “the fairness of the mediated outcome” (Waldman and Ojelabi, 2016, p.
393). ltis the central focus of this study. While fair treatment may well affect
parties’ thinking, if mediation cannot be trusted to produce outcomes that are fair
and just, its other claimed benefits count for little. Reduced cost, shorter timescales
and consensual decision making hardly compensate for unfair or unjust results.
Nonetheless where participants’ remarks shed novel light on process fairness that is
reported (Chapter 4.E.4.b. below), and the study’s wider implications for

understanding decision making in mediation is discussed at Chapter 7.C.1. (below).

A number of scholars place some responsibility for substantive justice on the
mediator (Waldman, 1997; Nolan-Haley, 1999; Frey 2000; Waldman and Ojelabi,

2017; Di Girolamo 2017), yet few have considered the parties’ own capacity to
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arrive at substantively fair results. This study addresses a gap in our understanding
of the mediation process: people’s thinking in both arriving at and evaluating the

outcome to their disputes.

D. Thesis outline

The thesis is set out over another seven chapters. Chapters 2 and 3 review the
extensive literature on mediation, adopting both a chronological and thematic
approach. Chapter 2 traces the history of mediation, in particular its relatively
recent rediscovery by the US justice system and subsequent widespread adoption.
This chapter also reviews the first wave of critical responses to these developments
in four sub-themes: neutralising conflict, expanding the reach of the state, removing
protection from the disadvantaged and loss of law. Chapter 3 examines responses
to these critiques from within the mediation field under three headings: first,
efforts to improve the process, reviewing influential models of practice; second,
developments in mediation theory, including self-determination, neutrality and
procedural justice; and third, empirical research, noting the lack of qualitative data

on mediation parties and substantive justice.

The methodology is set out in Chapter 4. The philosophy underpinning qualitative
research is generally interpretivist and this led me to critical realist ontology from
which flows a constructivist epistemology. This chapter also describes the sampling
frame, study procedure and the thematic approach to analysis. Finally it reports in
detail on the pilot phase and subsequent adjustments to my approach. Some of the
material written for the pilot phase was subsequently written up into an academic

article (Irvine, 2020) and that has been incorporated at the end of the thesis.

Chapters 5 and 6 report on the results of the analysis, while the majority of
implications are discussed in Chapter 7. However, the richness of participants’

responses has led to an unorthodox approach to reporting results and their
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implications in the interests of narrative flow and readability. A number of themes
are developed in the course of both results chapters; where the implications flow

directly from a theme these are included immediately after, rather than being held
back for the Discussion. This places them in context and enables the Discussion to

focus on the most significant themes and implications.

Chapter 5 deals with participants’ references to fairness and justice during general
discussions about their mediation experience and reasons for settling (or not). The
chapter is divided into non-legal and legal thinking. The non-legal criteria
influencing participants’ decisions were proportionality, compromise, balance of
risk, philosophy of justice and two non-economic goals, “point of principle” and
“shouldn’t happen to anyone else” (see Chapter 5.A.5. below). The second part
describes participants’ sources of information about legal norms, including: their
own understanding; mediator input on the law; the court; and legal advice. The
second, mediator input, is of particular importance in small claims mediation with
unrepresented people and highlights the risks when mediators make no comment

on the law, a theme further developed in the discussion (Chapter 7).

Chapter 6 provides a detailed picture of participant responses to a single question:
“Did you get justice?” | cannot locate any previous instances where unrepresented
mediation parties have been asked this question, and this chapter forms the
centrepiece of the research. The responses fell into three broad groups: those who
were positive, those who were ambivalent and those who were negative. The
positive group spoke about the encounter, the money, getting paid, the good
enough result and “more than justice” (see Chapter 6.B.5. below). The ambivalent
group, as the title suggest, touched on a spread of both positive and negative
considerations. The good enough result re-appeared here, along with combatting
injustice as general themes. On the more positive side were the themes of: the

settlement amount; “my choice;” and closure. More negative themes were:
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mediation’s privacy; and the tension between principals and agents (Mnookin,

Peppet and Tulemello, p. 69).

The negative group mostly comprised those who had not reached a settlement in
mediation. Their responses fell into two overall themes. Under substantive justice
they included low offers and lack of substantive legal content, while under

subjective justice they included the bad opponent and low expectations.

Chapter 7 discusses the further implications of these results under three headings:
justice and law in mediation; mediation and injustice; and decision-making in
mediation — a neglected dimension. The first reinforces the finding that, although
participants wanted both to do and to receive justice, a relatively small number
believed they had. A larger group characterised the outcomes in more pragmatic,
ambivalent terms: “good enough” justice. Despite the evident importance of

getting a result | conclude that mediators must be open to cases not settling.

The second section discusses the importance, at least in court-referred mediations,
of mediator input on the law as a backstop against injustice. In its absence the risk
of injustice is increased, and this section discusses the implications for mediator
practice. And the third heading, decision-making in mediation, sets out a novel
insight into the challenging task facing mediation participants. By understanding
them as simultaneously decision makers and decision recipients the thesis offers an

“uau

explanation to the puzzle noticed by earlier researchers: ““why do one-third of the
litigants agree to settlements that they later claim to be unfair? [italics in original]”
(McEwen and Maiman, 1981, p. 259). This section ends with a proposed model for
understanding the relationship between compromise and justice in mediation (see

Chapter 7.C.3.a., Diagram 6, below).

Chapter 8 summarises the research journey and outlines the study’s contribution to

our understanding of mediation and those who use it.
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Chapter 2 Literature Review (i): Mediation and Justice

Introduction

Mediation is an ancient practice. Roebuck’s brief history suggests it may be “the most
natural and pervasive means that humans have devised for managing disputes”
(2007, p. 105), offering examples from Ancient Greece, Medieval England and Early
Modern Europe. Pirie goes further back in her effort to depict four thousand years
of the rule of law (Pirie, 2021). The earliest known written code, from Mesopotamian
ruler, Ur-Namma, dates from around 2100BCE. While its rules provided guidance for
the resolution of everyday disputes their application seems to have involved
mediation: “In all likelihood, the judges of Ur were mediators and conciliators who
would cajole or pressure people to reach agreement along well-established lines
following known customs" (ibid, p. 21). Pirie’s early chapters on Ancient
Mesopotamia, India and China are peppered with references to mediators and
mediation. Sanchez’s (1996) study of dispute processing in Anglo-Saxon England
notes the widespread integration of a mediation step and Roebuck provides several

examples from the Middle Ages.

The focus of this study is mediation’s relationship to justice. It is located in Scotland,
a relatively small jurisdiction within the United Kingdom (see Chapter 4,
Methodology), heavily influenced by policy and jurisprudence from England & Wales.
Mediation practice in this part of the UK has looked to North American writers
alongside some from England, Australia and New Zealand. | will not, therefore,
attempt to provide a comprehensive history of the practice in all times and places.
Rather, | review a number of strands of English-speaking scholarship that contribute
to a confused and contradictory view of mediation within the legal academy. It has

been cast as saying one thing and doing another (Abel, 1982a); promoting
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empowerment while disempowering (Grillo, 1991); offering greater access to justice
while delivering therapeutic encounters (Engle-Merry, 1990); and peddling a more
humane form of dispute resolution that turns out to favour the powerful and

inhumane (Nader, 1993).

Given the explosion of late twentieth century scholarship the bulk of the literature
reviewed in chapters 2 and 3 dates from the 1970s onward. However, Roebuck
voices concern that an ahistorical understanding of mediation, assuming it “sprang
to life in the mid-twentieth century United States” (2007, p. 105), could fuel the
assumption that it was invented by and for contemporary justice systems.
“Rediscovered” or “rehabilitated” would be a more apt term. | start with a neglected
puzzle: why did mediation need to be rediscovered, and when did it stop being an
integral part of the justice system? To put it in terms more recognisable to
contemporary readers: when did “alternative dispute resolution” (Sander, 1976, p.
113) become alternative? This chapter focuses on two early and influential periods:
the first section considers the antecedents and aftermath of the 1976 American
“Pound Conference.” The second examines the reaction: “the largely unchallenged
critiques of ‘informal justice’ appearing at the beginning of the 1980s” (Roberts and

Palmer, 2012, p. 9).

A. Clarity and conflation — Sander’s new phrase

A.1l. Pre-Sander

It hardly needs stating that disputes are a human constant. Given the costs and risks
of warfare and the blood feud it has long been a priority to devise peaceful means to
resolve them. Ury (2000) suggests that ancient hunter-gatherer societies employed
a combination of avoidance, shaming and group mediation to keep the incidence of
violent conflict relatively low. Scholars like Pirie (2021) and Roebuck (2007) take their
starting point from a later period of agricultural societies and city-states. Alongside

mediation are added more definitive appeals to authority figures, resembling



17

adjudication, as individuals and communities sought vindication and an end to
disputes. Over time these decisions could be recorded. Ur-Namma’s code
(Introduction, above) appeared to be part of an effort at state-building. A key
component of ancient rulers’ authority flowed from their claim to provide peace and

justice (Pirie 2021).

Yet it is difficult to map contemporary categories — courts, arbitrators, mediators —
onto these earlier processes. For one thing, those with disputes could at some
periods select from a wide range of authority figures, not simply the ruler or the
ruler’s representatives. Sanchez’s research on Anglo-Saxon England found rules
allowing for legal actions to be heard by judges or arbitrators, and even the king chose

arbitrators for high value cases (1996, p. 19).

Further, once chosen, those authority figures were not wedded to a single process.
Writing of an earlier period, Roebuck claims:

Everywhere in the Ancient Greek world, including Ptolemaic Egypt, arbitration
was normal and in arbitration the mediation element was primary. However
formal the procedure, mediation was attempted first and a mediated
settlement was preferred, so that even an adjudication might, where
possible, be incorporated in an agreement (2007, p. 106).

Godfrey notes a similar phenomenon in medieval Scotland: “At first the arbitrator
was understood, as in amicable composition, as not delivering a sentence but
facilitating a settlement between the parties” (2009, p. 368). Sanchez’s study of pre-
Norman English procedure found settlement discussions occurring after judgment
had been delivered, often mediated by the judge or arbitrator in what she terms:

"bargaining in the clear light of legal certainty" (1996, p. 26).

The use of mediation or mediation-like approaches seems to have persisted
throughout the Middle Ages and into the modern era (Menkel-Meadow, 2000;
Roebuck, 2007). This has been labelled “informal justice” (Abel, 1982b; Roberts and
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Palmer, 2012, p. 10), describing efforts to resist centralised state monopolies over
dispute resolution. The list of motivations for informalism places religious, political,
ethnic, occupational and territorial impulses alongside a desire to reform and
rationalise the justice system (Roberts and Palmer, 2012, pp. 18-40). Auerbach’s
(1983) exclusively American history describes similar drivers for over three centuries
of efforts to avoid state law. Nonetheless, by the time Frank Sander addressed the
USA’s 1976 National Conference on the Causes of Popular Dissatisfaction with the
Administration of Justice, he could assert: “we have tended to assume that the courts
are the natural and obvious dispute resolvers” (Sander, 1976, p. 112). Despite many
centuries of “process pluralism” (Menkel-Meadow, 2020), by the second half of the
twentieth century litigation seemed to many the only show in town; a kind of process

monism. It is a view that retains many supporters, as this literature review attests.

A.2. State-building and centralism

Some scholars present the distinction between formal and informal justice as a
perennial tension between two poles: “As with a child’s see-saw, the instant of ascent
assures the inevitability of descent” (Auerbach, 1983, p. 139). On the one hand
regimes have historically sought to centralise the justice system in the interests of
national coherence: “Since the arrival of political authority in the form of the state,
the provision of dispute resolution mechanisms has been bound up with the ambition
of those in power to govern” (Roberts and Palmer, 2012, p. 11). On the other,
individuals and communities often resist centralised authority in the interests of
maintaining particular identities. The choice between these two poles will depend
on circumstance and individual choice, a “pattern of pluralist socio-legal ordering”

(ibid, p. 15).

According to this logic the range of methods Sander presented as alternatives in 1976
had simply fallen into disuse because the pendulum had swung back towards
formality. Or, prefiguring some of the later critical work on mediation, they had been

left behind because large, urban, industrialised populations could no longer rely on
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the community norms underpinning informal dispute resolution (Nader, 1979;
Auerbach, 1983). Some believed that advanced Western nations like the USA had
simply perfected a superior system of justice. Speaking at the same conference as
Sander, Chief Justice Burger hoped change would not be resisted by the legal
profession, doing: “what we lawyers often do - praise our system as the best ever
devised and denounce anyone who dares to suggest that we consider, not only

periodic adjustment, but major and systemic changes” (1976, p. 89).

Arthurs (1985) presents a less haphazard history of the demise of legal pluralism in
England and Wales. Far from simply falling into disuse the rich array of traditional
dispute resolution forums was the target of nineteenth century legal centralism. On
the grounds of efficiency and consistency, over the course of some fifty years, the
county courts of the common law took over the jurisdictions of numerous local legal
entities. Examples include the palatinates of Lancaster, Chester and Durham, courts
of Wales, manor courts and a number of forester courts (Arthurs, 1985, pp. 16-18).
Arthurs names the real target of these reforms as “pluralism — the tolerance of
English law for many forms of dispute settlement, for a multiplicity of normative
systems, for the sharing out of authority beyond the ranks of the legal profession”

(1985, p.16).

He attributes this centralising urge to three causes. First was state-building — the
desire of the imperial state to ensure order and uniformity in the home jurisdiction.
Galanter’s classic article on legal centralism defines it as: “the view that the justice to
which we seek access is a product that is produced - or at least distributed -

exclusively by the state" (1981, p. 1).

Second was the nature of law itself, with its hierarchical worldview in which inferior
tribunals are reviewed by superior courts. For Arthurs this: “can only be to ensure

deference by the lower orders to the world-view of the higher” (1985, p.6).
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Third was the legal profession. Lawyers’ opposition to the idea of multiple
jurisdictions grew throughout the nineteenth century and the matter came before
Parliament via two committees and a Royal Commission. The legal community
consistently referred to the importance of uniformity and principle, despite
commercial entities’ competing desire for pragmatism. For a flavour of the debate
Arthurs offers this sample of a dissenting opinion:

It is unreasonable to insist that the parties interested shall, as a condition of
having their dispute determined, be required, at an enormous cost and
inconvenience to themselves, to create a precedent for the benefit of society,
and to add a rule of law to a commercial code (p. 60, citing A C Ayrton’s dissent
from the 3 Report on the Judicature, 1874).

This extract illustrates the sophisticated and principled tone of the debate. At stake
are some of the battlegrounds explored below: the proper role of the courts, their

“cost and inconvenience” and society’s interest in the generation of precedents.

A modicum of pluralism continued in relation to arbitration thanks to the business
community’s desire to avoid the courts. The courts ensured their pre-eminence,
however, by requiring arbitration agreements to be formalised, thus incurring judicial
scrutiny. And that changed what arbitration offered: “instead of responding to norms
internal to the commercial community, arbitrators had to respect the external norms
of the common law” (Arthurs, 1985, p. 71). By the 1870s, according to Arthurs, the
process of legal centralism was complete. The courts of common law, principally the
country courts, had become the default portal for those with disputes. This had an
enduring impact on the way the legal profession approached its task: “formalism, the
rule of principle, had triumphed in the conceptual thought of lawyers and their

intellectual associates” (Arthurs, 1985, p.84).

Arthurs’ tale of the demise of legal pluralism suggests that the tension between
formalism and informalism may be closer to a mortal struggle. For forward-facing,

self-confident Victorian England, the loss of centuries of rich local tradition may have
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seemed a price worth paying for the political and trading benefits of a unified dispute
resolution system. However, it was not just tradition that risked opposition from the
legal profession. Kessler’s (2005) study of a failed American juridical experiment in
the same period suggests lawyers could deploy the same arguments against
innovation. She describes a keenly debated proposal to introduce conciliation courts
to the USA, borrowed from the French bureaux de conciliation which were introduced

by the revolutionary parliament in 1790 (Kessler, 2005, p. 22).

It is instructive because the backdrop was growing discontent at the expense and
delay of the young American justice system, another instance of the rise of the see-
saw towards formality (Auerbach, 1983). These concerns re-surfaced more than a
century later (see A: 3, below). Like Arthurs, Kessler describes the growing power of
the legal profession and its success in “ensur[ing] that the formal court system would
be the sole repository of adjudicatory power” (2005, p. 29). Despite holding out the
promise of lower cost, higher compliance and less acrimony, conciliation courts were
ultimately rejected by the New York Constitutional Convention of 1846. Kessler
summarises the reasoning of opponents:

A commitment to formal, adversarial adjudication, they therefore concluded,
was a distinguishing American feature—one integrally linked to the new
nation’s unique capacity to promote both freedom and free enterprise (2005,

p. 9).

This section has focused on two relatively modern episodes in the perennial tug-of-
war between legal centralism and pluralism. They suggest that anyone proposing
radical procedural innovation would do well to expect opposition. | turn now to one

of the more recent and, on some measures, successful proposals for change.

A.3. The pendulum swings again: “resolving disputes outside the courts”

(Sander, 1976, p. 112)
To extend the metaphor a little further, despite or perhaps because of the legal

profession’s efforts, justice systems periodically swing away from a centralised
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formal approach in search of something more accessible, local, affordable and
“common sense” (Roberts and Palmer, 2012, p. 10). As Kessler’s history illustrates,
formal justice has a shadow side that includes cost and delay, usually compounded
in the public imagination by a view of lawyers as further complicating and thereby
profiting from the system (Galanter, 1994). So when the Chief Justice of the US
Supreme Court, Warren Burger, convened a conference to consider such issues in
1976 he recycled the title of a 1906 event with the same aim: Conference on the
Causes of Popular Dissatisfaction with the Administration of Justice (Burger, 1976).
This is often known as the “Pound Conference” (Sander, 1976, p. 134) thanks to the

involvement of famed American jurist, Roscoe Pound, in the 1906 original.

Burger’s keynote address begins by noting the differences between the two eras, but
quickly moves on to acknowledge similar problems: delay and cost, wasting jurors’
time and “our propensity for multiple trials and appeals” (Burger, 1976, p. 92). His
shopping list of areas for improvement included finding ways to resolve small claims
“more fairly and more swiftly” (ibid, p. 93); outsourcing adjudication to arbitrators;
finding speedier and less expensive ways to deal with medical negligence and
personal injury cases; and addressing family disputes “outside the formality and

potentially traumatic atmosphere of courts” (p. 95).

Burger thus flagged up what was to follow. The third speaker was Professor Frank
Sander of Harvard Law School, known for his commitment to social justice and clinical
legal education. Sander had recently engaged in a “crash course” in alternatives to
court (Eisenberg, 2021, p. 337) and had no doubt shared his talk with the Chief
Justice. That speech has become justly famous for coining the term “alternative
dispute resolution” (in fact Sander added the word “mechanisms”) (1976, p. 113, and
1985, p. 1). It also spawned the concept of the multi-door courthouse, though Sander

did not use those words at the time (Eisenberg, 2021, p. 387).
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Given the influence of this novel phrase and its catchy acronym, ADR, it is important
to review what Sander actually says. First he evokes the sense of crisis animating the
conference by quoting Barton’s “Behind the Legal Explosion” (Sander, 1976, p. 111,
citing Barton, 1975). Despite expressing scepticism about Barton’s dire predictions,
he devotes the remainder of his talk to escaping that “specter [sic]” (ibid, p. 112).
After a cursory glance at dispute prevention initiatives, such as no-fault regimes and
decriminalisation, Sander turns to what is clearly his real interest: “alternative ways

of resolving disputes outside the courts” (1976, p. 112).

He offers two sets of definitional questions, first concerning the characteristics of the
various alternative dispute resolution mechanisms (ADRMs), second determining
how and when to use them. Perhaps Sander’s greatest innovation lies in the idea
that the selection of dispute resolution method should be a system concern. As this
review sets out (A 1 above), for millennia the options for those with disputes have
depended on a mix of personal choice and availability. Most have no choice at all.
Sander would certainly have encountered the recent wave of enthusiasm for non-
court dispute resolution processes, with initiatives like neighbourhood justice centres
springing up in an unplanned and haphazard way across the USA (Smith, 1978; Sarat,
1983; Coy and Hedeen, 2005; Cohen, 2022). Now he proposes “rational criteria for
allocating various types of disputes to different dispute resolution processes”
(Sander, 1976, p. 113) later recasting this in the catchier term “fitting the forum to
the fuss” (Sander and Goldberg, 1994).

A further innovation is his taxonomy, gathering diverse processes under a single
heading. Given the number of references to the term ADR in the remainder of this
literature review one might imagine the definition is clear. Not exactly. Sander’s first
listing of ADRMs reads: “adjudication by courts, arbitration, mediation, negotiation,
and various blends of these and other devices” (Sander, 1976, p. 113). The inclusion
of adjudication by courts suggests he could simply have used the term DRMs (dispute

resolution mechanisms).
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His accompanying chart continues in the same vein:

Diagram 1 Alternative dispute resolution mechanisms (Sander, 1976, p. 114)

Adjudication Mediation/Conciliation Negotiation Avoidance

Court
Arbitration
Administrative Process

Ombudsman
Fact-Finding/Inquiry

The chart makes things a little clearer. Sander highlights three traits of adjudication
(which, as the diagram suggests, includes arbitration):

the use of a third party with coercive power, the usually “win or lose” nature
of the decision, and the tendency of the decision to focus narrowly on the
immediate matter in issue as distinguished from a concern with the
underlying relationship between the parties (ibid, p. 115).

Mediation is quite distinct, differing from adjudication on all three traits. Sander adds
“or conciliation,” (1976, p. 115), as the term was often employed as a synonym for
mediation at that time. He selects mediation’s lack of coercive power for special
mention but also makes clear that he envisages a process eschewing win/lose
outcomes and willing to concern itself with wider issues including the relationship
between the parties. As the diagram suggests, mediation, conciliation, negotiation
and avoidance all represent a different branch of the dispute resolution family tree
from adjudication by reserving decision-making power to the disputants themselves

(Irvine, 2021b).
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Sander then considers possible criteria for selecting an ADRM: 1) nature of the
dispute; 2) relationship between disputants; 3) amount in dispute; 4) cost; and 5)
speed (1976, pp.118-126). He concludes by offering another famed innovation: the
“Dispute Resolution Center” (ibid, p. 131). In line with his quest for a memorable
phrase he later renamed this the “multi-door courthouse” (1985, p. 9, citing Green,
Goldberg and Sander, 1985). Like the term ADR, it has endured and remains a
platform for fierce debate among mediation scholars (for example see Alfini, 1991,
p. 50; Roberts, 1993, p. 458; Resnik, 1995, p. 216; Stempel, 1996; Lande, 1997, p. 843;
Brazil, 2005, p. 246; Reynolds, 2014, p. 261; Lord Thomas of Cwmgiedd, 2015, p. 14;
Sourdin, 2015, p. 96; Nolan-Haley, 2018, p. 381).

To recap, Sander’s talk at the 1976 Pound Conference gave us two memorable ideas:
alternative dispute resolution mechanisms (ADRMs), later shortened to ADR, and the
dispute resolution centre, later rebranded the multi-door courthouse. On a more
profound level he shifted responsibility for the choice of dispute resolution method
to the courts and the legal profession. This has remained controversial and laid the

foundation for many of the critiques reviewed below.

A.4. Critique and conflation

The conference, and Sander’s talk, appear to have had an effect, or at least to have
accelerated an existing movement (Smith, 1978). A number of American states set
up programmes to divert cases away from litigation, often towards mediation. In
Maine, for example, a group of “academic humanists” set up a mediation project that
was endorsed by the Chief Justice and supported by court funding in 1979 and
legislation in 1980 (McEwen and Maiman, 1981). In 1981 California made mediation
compulsory for child custody matters (Waldman, 1996) and by 1982 180 groups were
apparently providing mediation in as many US cities (Abrahams, 1982). In the same
year Riskin wrote of mediation programmes having “proliferated at a breathtaking

rate in this country” (1982, p. 31).
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This rapid growth brought increased scrutiny. As a reading of Arthurs (1985) and
Kessler (1985) might suggest, much of this came from the legal academy, though
sociologists, psychologists and anthropologists made significant contributions. The
second half of this chapter narrates the principal themes from these debates.
However, before turning to what mediation’s critics say it is important to notice an
unintended consequence of Sander’s catchy phrase. Almost immediately, thanks to
what might be described as conceptual overreach, it became possible to lump
together both adjudicative and consensual processes under the label alternative
dispute resolution. Of particular interest for the current study is the conflation of

arbitration (an adjudicative process) and mediation (a consensual process).

As a result the term “ADR” has joined the term “informalism” as a useful rhetorical
device for anyone wishing to deplore the pendulum’s swing away from legal
centralism. For example, when a writer says: “The rhetoric of justice, rights, conflict
recedes, replaced by that of compromise, feelings, and a version of community that
looks suspiciously like the status quo” (Delgado, 1988, p. 147, citing Hochrichter,
1987) the target sounds like mediation. In contrast, a critique of the “slick and
profitable new ADR industry” which can “remove their [consumers] recourse to
courts” (Gardner, 2018, pp. 15/16) must surely be describing arbitration (given that
mediation participants can refuse to settle and so return to the courts.) Harrington’s
recap of her work on informalism asserts:

the third-party mediators or arbitrators have less coercive authority over
disputing parties, enabling the person who is mediating the dispute to draw
out information from the parties that may assist in getting the parties to reach

an agreement, a “consent agreement” (versus issuing a legal judgment)
[italics added] (2008, p. 381).

This sentence describes mediation, even using the verb “mediating”; the insertion of

the words “or arbitrators” appears to be serving a purely rhetorical purpose.
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The muddle is compounded by writers using different meanings interchangeably.
Weinstein’s essay on privatising justice speaks of ADR’s “focus on problem-solving
tactics” (1996, p. 277) (surely a reference to mediation), while devoting much of its
ire to dozens of instances of mandatory arbitration. One UK legal digest divides
alternatives to litigation into ADR (meaning mediation) and arbitration (meaning
arbitration) (Lexology, 2023). By the mid-1980s Cain had already noted the
dispiriting consequences “when all modes of adjudication other than the formal and

professional are conceptually conflated” (1985, p. 335).

This is a study of mediation rather than ADR or informal justice. Where conflation
occurs, | attempt to clarify and disentangle the meaning applied to ADR, while
endeavouring to include critiques that apply equally to mediation and other
processes. Thanks to its pervasiveness the term ADR cannot be avoided but unless

the context demands it | will not use it as a synonym for mediation.

To conclude this introduction, the remainder of this chapter will review the wide-
ranging academic scrutiny to which mediation was exposed almost from the moment
of its reintroduction in the 1970s. The current study was inspired by one particularly
ringing criticism, accusing mediation of inattention to justice (Genn, 2010). That was
itself an English restatement of the “largely unchallenged critiques” referred to above
(Roberts and Palmer, 2012, p. 9). They remain influential. While it is not the purpose
of this thesis to defend mediation, any study seeking to consider mediation’s
relationship to justice must critically engage with this early scholarship and its

enduring impact.
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B. The first wave: critics of informalism?

As noted above, moves to reduce the cost and complexity of dispute resolution were
not new. However, each era has its own sensibilities. The 1970s and early 1980s
were a time of turmoil across Western societies, in particular the USA. The political
and ideological struggles leading to street violence and student unrest also
manifested themselves in relation to the justice system. Burger’s 1976 conference
was as much a culmination as a beginning, reflecting disquiet at the way the US justice
system operated. It led to the institutional adoption of approaches that started out

as radical alternatives to that system, triggering the backlash outlined below.
In the following section | consider four distinct critiques of informalism: 1)
neutralising conflict, 2) expanding the reach of the state, 3) removing protection from

the disadvantaged, and 4) loss of law (Irvine, 2020, p. 148-149).

B.1. Neutralising Conflict

(Abel, 1982a, p. 280)

A surprising strand of opposition to informalism, in particular mediation, takes issue
with one of its central claims: to resolve conflict. Around the time of Sander’s
address, he and others advocating for change laced their rhetoric with phrases like
“therapeutic effect” (1976, p. 121), “healers of society’s conflicts” (Burger, 1976, p.
96), “a warmer way of disputing” (Smith, 1978) and the “gentler arts of healing and
reconciliation” (Bok, 1983, p. 583). There may have been an element of hyperbole in
these claims, but they seem to have infuriated some scholars who saw vociferously

expressed conflict as a symbol of an open, democratic society governed by the rule

2 The pilot phase of this study was written up and published as an academic article (Irvine, 2020b)
and is included at the end of this thesis. The following section adopts and expands on the

framework set out in that article’s literature review.
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of law. In this view the reduction (or suppression) of conflict helps the powerful

evade scrutiny and leaves injustice unchallenged.

One of the most influential was Laura Nader, sister of consumer champion and one-
time Presidential candidate, Ralph Nader. She had earlier documented the mediation
efforts of the Zapotec Indians of Mexico, helping to cement a view that non-
adjudicative conflict resolution was effective in (and only in) small, tight-knit
communities (Menkel-Meadow, 2000, p. 10, citing Nader, 1991; and see Auerbach,
1983; Greenhouse, 1985; Engle-Merry, 1990; Milner, 1996). Such communities could
enforce the social norm of harmony through a closely intertwined network of
relationships in which shaming and exclusion have serious practical consequences.
Her work on consumer complaints contrasted this sharply with contemporary USA:

In @ modern, industrialized society dominated by large corporations and
sprawling governmental bureaucracies, public opinion and interpersonal ties
can no longer serve as effective mechanisms of social control (Nader, 1979,
p. 1000/1001).

In her 1979 article Nader examines a range of "extrajudicial settings" (p. 1003) for
complaints-handling, including city consumer departments, professional associations
and private companies' own systems. She lists what she describes as “constraints”
(ibid, p. 1007) on those handling complaints, such as the influence of powerful
interests on broadcasters carrying consumer helplines. Most read like Nader’s
criticisms rather than mere constraints. One is the claim that such systems set out to
monopolise complaints so as to prevent their customers going elsewhere. Another
is to compare complaints systems to teams of fraudsters who delegate a member to
pacify their victims through an apparent display of empathy, known as “cooling the

mark out” (pp. 1012-1015, citing Goffman, 1952).

The next is perhaps what she is best known for: “Failure to See the Forest” (Nader,
1979, pp. 1015-1018). Even if individual complaints are resolved, a pattern of poor

products and poor service remains unchallenged. The profusion of complaints
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schemes contributes to the isolation of individual complainants, convincing them
that their complaint is petty and not worth pursuing. More importantly it obscures
systemic failures so as to remove pressure for large corporations and public bodies
to change: “no matter how alternative complaint mechanisms are strengthened,
their case-by-case approach cannot remedy all the harms identified by consumer and

citizen complaints” (ibid, p. 1020).

Picking up a theme from her earlier work Nader connects this to: "a pattern linked
with industrialization: the atomizing of the social organization into smaller and
smaller consuming units" (ibid, p. 1015). While informal methods like mediation
could restore harmony in relatively small communities, for large urbanised
populations like the USA the cocktail of individualism and corporate capitalism has
effaced the conditions for their success. What is needed is law, and Nader calls for
“little injustices” (ibid, p. 1019) to be aggregated, perhaps via class actions and

government regulation.

Other writers make similar points. Abel sets out a litany of harms arising from
“informal institutions” (1982a, p. 269). The concluding chapter of his seminal
collection, “The Politics of Informal Justice, Vol 1: The American Experience” (Abel,
1982b), suggests that Sander’s conflatio